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PREFACE. 



This volume, the last of the Federal Cases, concludes the regular 
series of Reports, and contains besides certain ADDITIONAL' 
OASES, comprising charges to the Federal grand juries, rulings of a 
general nature concerning costs and fees, and a number of miscellane- 
ous opinions from the appendices of the United States Circuit and 
District Court Reports, including the opinion of John Sergeant, Esq., 
of the Philadelphia bar, as arbitrator in the Pea Patch Island case 
(Case No. 18,311), a controversy between the states of Delaware and 
New Jersey concerning jurisdiction over the Pea Patch Island in the 
Delaware river. There are also included several cases received too 
late for alphabetical classification, territorial decisions from; Hemp- 
stead, and certain cases from Hayward & HazletonV Reports neces- 
sary to complete the representation of those volumes in the Federal 
Cases. Although necessarily arranged in a separate alphabetical 
order, these additional cases are numbered consecutively with those 
in the main series. 

It was a part of the original design of the publishers to include in 
the Federal Cases all the miscellaneous matter contained in the 
original Circuit and District Court Reports, as well as all the cases, 
so that the series might absolutely supersede those Reports by giv- 
ing all their contents in the most convenient form for reference. 
Most of this material is given in this volume in the form of an 
APPENDIX. 

. The Appendix contains the old Maritime Laws of Oleron, the Laws 
of Wisbuy, the Laws of the Hanse Towns, and the Marine Ordinances 
of Louis XIV. so frequently referred to by courts of admiralty, and 
a table of land claims and other miscellaneous matters from Hoff- 
man's Land Cases; also bibliographical notes concerning the United 
States Circuit and District Court Reports, reprinting in each case 
the Prefaces to the respective volumes. 

The Appendix also contains all of the resolutions and other proceed- 
ings upon the decease or- retirement of the Federal judges found 
in the old Reports, and brief biographical notes of all of the Federal 
judges appointed prior to January 25, 1894, setting forth in each case 
the principal facts of the judicial or public life of the judge, and the 
30 Fed.Cas. (m) 
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more important dates, when they could be obtained. In this connec- 
tion it should be remembered that no authentic record of the Federal 
judges had been published prior to the publication of the chrono- 
logical lists contained in the first volume of the Federal Cases. The 
data upon which these lists and also the biographical notes are based 
were obtained by an exhaustive examination of all published works 
accessible in the larger libraries, including general histories, histories 
of states, of counties, and of smaller communities, biographical and 
other encyclopedias, and publications devoted exclusively to Gene- 
alogy. The information thus secured was duly compiled and submit- 
ted in proof form to the judges and also the clerks of the various 
courts for correction. Special efforts were made in every instance 
to secure additional information by correspondence, and to verify 
and correct the information already obtained. An extensive corre- 
spondence was carried on for a period of nearly two years with all 
persons presumed or known to be interested in such matters. In 
this way many living representatives of judges long since deceased 
were found, and fFom them the information was secured for the 
biographical notes. 

This Appendix, together with the miscellaneous matter in the first 
book of the Federal Cases, contains a great quantity of valuable 
matter of literary and biographical character, pertinent to this 
Series, as follows: 

IN BOOK ONE: 

1. A chronological table showing the constitution of the several 
circuits. 

2. A list of the Federal judges, arranged chronologically by cir- 
cuits and districts. 

3. A list of the Federal judges arranged alphabetically. 

4. A table of Reports by circuits and districts. 

5. A list of Reports, periodicals, digests, text-books, etc., examined 
for reports and citations of the Federal Cases. 

EsT BOOK THIRTY: 

6. Laws of Oleron, of Wisbuy, of the Hanse Towns, the Marine 
Ordinances of Louis XIV., a table of land claims, etc. 

7. Bibliographical, biographical, and miscellaneous matter reprint- 
ed from the Circuit and District Court Reports. 

8. Biographical notes of all the Federal judges appointed prior to 
January 25, 1894. 

With the publication of the Index Digest of the Federal Cases, now 
in preparation, we shall have completed the undertaking begun many 
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years ago, of maiding available for the use of the bench and bar of 
the country the great mass of decisions written by the able jurists 
who have since the foundation of our government given the Circuit 
and District Courts of the United States such high rank 'among the 
judicial tribunals of the world. How great has been the labor in- 
volved can be only partially shown by the results. But the corn- 
meats of subscribers have given gratifying evidence that the work 
has been amply appreciated; and the editors and publishers are satis- 
fied with the numerous assurances that they have performed a useful 
offiee in rescuing from partial oblivion, and putting into general use, 
a great number of valuable authorities which can now be cited and 
quoted to advantage by general practitioners as well as lawyers spe- 
cially concerned with questions of law and practice arising- in the 
TJnitei States Courts, 

WEST PUBLISHING- COMPANY. 
April 22, 1897. 
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A COMPREHENSIVE COLLECTION OF DECISIONS OF THE CIRCUIT AND DISTRICT 

COURTS OF THE UNITED STATES FROM THE EARLIEST TIMES TO THE 
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Case 3STo. 17,747. 

WILLIAMSBURG FERRY CO. v. The 
CHELSEA. 

[29 Hunt, Mer. Mag. 74.] 

District Court, D. Connecticut. 1853. 

Colmsiox— Vessel at Dock— Tog and Tow. 

[A ferryboat was lying at a bulkhead on the 
Williamsburg side of the East river, protected 
by the long south pier, and undergoing repairs. 
On the outside of her lay a float upon which 
workmen were standing. The steamer C, in 
an eddy outside of the current near the navy 
yard, took in tow a schooner lashed to her star- 
board side, and started down the river against 
a strong flood tide. When she struck the tide, 
not being under strong headway, the current 
turned her head, up the river; and, to bring 
her back to her course, her wheel and that of 
the schooner were put hard a starboard." But 
the tide was too strong, and was rapidly carry- 
ing them upon the pier above the ferryboat, to 
prevent which the C. ported her helm to wear 
round and pass the pier on her port side; but, 
in attempting this maneuver, the two vessels 
were carried directly upon the ferryboat, caus- 
ing the damage complained of. Held, that the 
C. was in fault for starting out with her tow 
in the condition of the tide, and also for want 
of prudent and skillful navigation thereafter.] 

[This was a libel in admiralty by the Wil- 
liamsburg Perry Company against the steam- 
boat Chelsea to recover damages resulting 
from a collision.] 

JUDSON, District Judge. The libellants 
are an incorporated company, under an act 
of the general assembly of the state of New 
York, and their steam ferryboats ply be- 
tween Williamsburgh and Peckslip, New 
York; they were the owners of the steam 
ferryboat Oneota, which, on the 20th June, 
1851, was made fast to the bulkhead, on the 
Williamsburgh side of the East river, at or 
near the foot of South Eighth street, in the 
village of Williamsburgh, undergoing neces- 
30fed.cas. — 1 



/ 
sary and needful repairs; that directly 
above the Oneota she was protected by the 
long South pier which guards the Jackson 
street ferryboats as they enter their dock on 
the Williamsburgh side of the river; on the 
outer side of the Oneota lay a float or stage, 
made fast to the Oneota, upon which the 
men were standing while, the repairs were 
being made; the pier immediately above the 
Oneota- extends more than one hundred feet 
into the East river, at right angles with the 
bulkhead or wharf to which the Oneota was 
made fast; and, at the time of the collision, 
a plank ran from the pier to the stern of 
the Oneota, upon which the workmen passed 
and repassed while the repairs were going 
on. There was no controversy about the 
facts thus far. The answer of the respond- 
ents admits that they are the owners of the 
steamboat Chelsea, and, by way of defense, 
the answer alleges that, at the time of the 
supposed collision, the tide was running 
strong flood, and, from the formation of the 
docks, vessels bound up the East river would 
set in to where the Oneota lay. They al- 
leged further, and made it a prominent part 
of the defense, that the Oneota was in an 
improper place, and that she had and de- 
tained alongside a stage or float, which could 
and should have been removed. It appears 
in evidence that, at twelve o'clock at noon, the 
steamboat Chelsea was at or near the navy 
yard, and in an eddy outside of the current 
of the river, where she took in tow the 
schooner Louisa of two hundred tons bur- 
then, and making fast this tow upon the star- 
board side of the Chelsea, put on steam for 
pier No. 9, down East river at flood tide 
running up East river, that when the Chel- 
sea with her tow struck the tide, she was 
heading on her proper eourse down East 
river, but not being on strong headway, the 
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tide struck her, turning her head up East 
river, out of her proper course; and to bring 
her back, the wheels of the Chelsea and the 
Louisa were put hard a-starboard. The 
flood tide proved too strong, and was rapidly 
carrying the Chelsea and the Louisa upon the 
long pier above the Oneota; and to prevent 
this, and to save the Chelsea and Louisa 
from this disaster, the Chelsea ported her 
wheel to wear round, and pass the pier upon 
her larboard side. But the scanty room and 
the strong tide, operating together, the Chel- 
sea with her tow, were taken directly upon 
the Oneota, and her float produced the dam- 
age set forth in the libel. Substantially these 
are the facts, and the case is to be decided 
by the law arising on these facts. It is a 
controversy regarding the law, rather than a 
controversy as to the facts of the case. 
Then, according to the rules of law, where 
is the fault? The only. fact about which 
there can be said to be any serious dispute, 
is as to the position of the Oneota at the 
time of the collision. The answer alleges, 
as has already been stated, that her posi- 
tion was an. improper one; but the weight 
of the evidence establishes beyond doubt 
that she was in a proper place, a usual place 
for steamboats to be made fast for repairs 
and for other purposes, and the court so 
finds the fact. The Oneota then was not in 
fault The damage was incurred by the 
Chelsea, but whether > she is responsible de- 
pends on another t inquiry. Was the colli- 
sion the result of inevitable accident,, or the 
force of the tide, without any want of skill 
or mismanagement on the part of the mas- 
ter of the Chelsea? If so, then there can be 
no claim for damage in this case. This is 
the principal inquiry, and, in order to dis- 
pose of this question satisfactorily, it will be 
necessary to recur to the position of the Chel- 
sea before she weighed her anchor, to the 
state of the tide and current, the knowledge 
of their power upon a vessel at its full 
strength, and then the manoeuvring of the 
Chelsea up to the time of the collision. 

The Chelsea was at anchor in the Walla- : 
bout Bay, with the schooner Louisa made 
fast upon her starboard side. She was des- 
tined with her tow down East river to pier 
No. 9. The master of the Chelsea was an 
experienced pilot, accustomed to pilotage on 
the East river, and must be presumed to 
know the course and power of the tides and 
currents in the immediate vicinity of his 
steamboat. And the court is not left in 
doubt as to this knowledge, because, in the 
answer, it is alleged, and sustained by the 
oath of the party, "that at the time the tide 
was running strong flood, and from the for- 
mation of the docks there, setting vessels 
bound up the river into where the Oneota 
lay." On this point the evidence stands un- 
contradicted; that the Chelsea left her moor- 
ings at about twelve o'clock at noon, at flood 
tide, with her heavy tow on her starboard 
side, and pushed into this strong flood tide 
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running up the East river; and heading the 
Chelsea down the river, this strong flood 
tide struck her bows, and sheered her up the 
river in spite of her steam, and her helm 
hove hard to starboard. From the knowl- 
edge which every skillful pilot should pos- 
sess of these influences, it must be deemed 
imprudent and unskillful in the master of 
the Chelsea to have left her moorings at that 
time, and in that state of the tide, particu- 
larly with so little headway on his boat. 
His boat thereupon became unmanageable. 
Sound judgment should have dictated a 
much safer course in waiting for a change 
of the tide, or of adopting the other alterna- 
tive of getting up more steam and headway 
before throwing his boat into this strong 
flood tide. Then it is quite evident that the 
Louisa should have been taken in tow on 
the larboard side of the Chelsea, where the 
tide would have had much less power upon 
her, driving both out of their course. The 
next error committed by the Chelsea was in 
attempting to wear around by putting his 
wheel aport, after coming into the strong 
flood tide, setting his boat up the river. A 
much more safe and judicious movement 
should have been ordered by the master of 
the Chelsea, and that was, to have steered 
his boat up the river until she could have 
reached an easy point in the river, where 
he might have wore the ship to the larboard. 
Had this been adopted, the master would 
have sufficient headway on his boat to have 
regained his intended course in the direction 
of pier No. 9. But this was not done, and 
the master of the Chelsea ported his wheel 
to wear round to regain his intended course 
down the river. He assigns as a reason for 
this manoeuvre, that he might have run foul 
of the end of the long pier, and injured, and 
perhaps sunk, his own boat. This was an 
insufficient reason; first, because by any 
proper skill, the Chelsea might have been 
carried up the river past the pier; and if 
his wheel had been kept hard a-starboard 
she would have gone clear, with very little 
loss of time; and second, the reason was in- 
sufficient, because no man has a right to de- 
stroy his neighbor's property in saving his 
own. - * 

It is not only illegal, but immoral, to avoid 
an impending disaster, and throw it upon 
another. Suppose the Chelsea had, in that 
critical moment, yielded to this law of mor- 
ality, and permitted herself to run foul of 
the pier, when, according to the convictions 
of her master, this was inevitable, what 
would have been the consequences? The 
Oneota would have been saved, and the Chel- 
sea would have received the damage. It is 
believed that such a result might have been 
quite as consistent as to have shifted the 
misfortune from the wrongdoer to an inno- 
cent party. To save the Chelsea from this 
disaster, she is rounded to, by order of the 
master, for that avowed object, when the con- 
sequences of a collision with the Oneota were 



[80 Fed. Cas. page 3] 



(Case No. 17,748) WILLIAMS MOWER 



even to him certain. It would have been 
more magnanimous, and I think much more 
just, for the Chelsea to have takeri the risk 
of running foul of the pier herself; but even 
that might have been avoided if the master, 
instead of rounding to, had kept up the riv- 
er, and saved both. But there is still anoth- 
er error, too manifest to be passed over. The 
moment the Chelsea found herself unman- 
ageable, with these difficulties in her way, 
she should have let go her anchor, and that 
of the schooner also, and remained until the 
tide should favor her escape from hazard to 
herself and danger to others. This was nei- 
ther done nor attempted. But it is said on 
the defense, that these wer*e only errors in 
judgment, and that by the laws of the sea, 
a master is not required absolutely to adopt 
such course as to avoid the danger, but will 
be justified in doing that which at the time 
he honestly believes will be best; and to 
sustain this position, the case of Crocket v. 
The Isaac Newton [18 How. (59 TJ. S.) 581] 
has been cited. The steamboat Isaac New- 
ton in that case was justified, beeahse the 
master of the schooner pushed her out into 
the tide without any wind to fill her sails, 
so that being entirely helpless, through the 
unskillful and imprudent conduct of the mas- 
ter of the schooner, the collision took place. 
That case, in principle, is like the present, 
and so far from aiding the defense, sustains 
most fully the libel in this case. As in that, 
there was want of prudence and skill in the 
master when she left a place of safety at 
such a time of tide, and no wind to give his 
vessel steerage way, so in this there was 
want of prudence and skill in going into the 
tide at such a time. This was the first great 
error of the Chelsea, and as this was fol- 
lowed up by the subsequent errors, which, in 
my judgment, were palpable errors, she 
must be deemed in fault, and the decree 
must be for libelants with an order of refer- 
ence. 



Case No. 17,748. 

WILLIAMS MOWER & REAPER CO. v. 
RAYNOR. 

[7 Biss. 245.] i 

Circuit Court, E. D. Wisconsin. Aug., 1876. 

Contempt Proceedings — Removed Case — En- 
forcing Pkevious Decrees of State 
Court— Appeal. 

1. Where, in an action in a state court, an 
order was made for the production of sworn 
copies of books and papers, which was dis- 
obeyed, and contempt proceedings instituted 
and an order made therein, and subsequently 
the cause was removed to the United States 
court, the latter court will recognize and enforce 
the order of the state court in the contempt pro- 
ceedings as appertaining to the action removed. 

[Distinguished in Kirk v. Milwaukee Dust 
Collector Manuf'g Co., 26 Fed. 506.] 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



2. But if an appeal from the order in the 
state court has been taken to the supreme 
court, the United States court will hold in 
abeyance proceedings, for the enforcement of 
the order in question until the appeal is dis- 
posed of. 

3. The fact that the contempt proceedings in 
the state court were not entitled in the cause 
removed, but in the name of the people of the 
state, will not prevent the United States court 
from reviewing the proceedings, if such pro- 
ceedings were in reality in aid of the civil suit. 

This action was commenced originally in 
the state court. On the 26th day of December, 
1S74, an order was entered in the action re- 
quiring the defendant to deliver to the plain- 
tiff sworn copies of entries in certain books 
kept by the defendant; and of certain notes, 
contracts and other writings alleged to be in 
his possession, the purpose of which proceed- 
ing was to enable the plaintiff to prepare a 
complaint in the action. On appeal to the 
supreme court of this state, this order was 
affirmed. On the 6th day of January, 1876, 
the state court made an order .that an at- 
tachment be issued against the defendant as 
for a contempt in not complying with the 
order of December 26, 1874, and pursuant 
thereto, an attachment was issued. Upon is- 
sue formed, an inquiry was instituted as to 
whether the defendant was guilty of the mis- 
conduct alleged; the result of which proceed- 
ing was that on the 12th of February, 1876, 
the defendant was adjudged guilty of con- 
tempt, in not obeying the aforesaid order of 
December 26, and he was ordered to forth- 
with deposit with the clerk of Milwaukee 
county court, where the action was then 
pending, the books mentioned in said pre- 
vious order, and to pay to the Williams Mow- 
er and Reaper Company its costs in said pro- 
ceedings, amounting to S110*S0, and it was 
directed that he be committed to the jail of 
Milwaukee county, there to remain until the 
said costs should be fully paid and this or- 
der of February 12th should be fully com- 
plied with. These contempt proceedings 
were entitled, "The State of Wisconsin ex 
rel. The Williams Mower and Reaper Com- 
pany v. Wm. C. Raynor." On the 23d day of 
February, 1876, and within thirty days from 
the entry of the last mentioned order, but 
subsequent to the^filing of a petition by the 
plaintiff for the removal of the cause to this 
court, an appeal was taken from the order of 
February 12, to the supreme court of Wiscon- 
sin, an undertaking for stay of proceedings 
was at the same time filed pursuant to the 
state statute, and that appeal is now pend- 
ing. On the fourth day of March, 1876, the 
state court, on application of the plaintiff in 
the action of the Williams Mower and Reap- 
er Company v. Raynor, made an order re- 
moving that cause to the United States cir- 
cuit court, and the entire record including 
that of the contempt proceedings, is now in 
this court. 

H. M. Finch, for plaintiff. 
Jas. G. Jenkins, for defendant. 
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DYER, District Judge. Application is now 
made for an order requiring the defendant 
Raynor to forthwith file with the clerk of 
this court all of the books, papers, notes and 
writings mentioned in the order of the state 
court dated February 12, and that he pay 
to the plaintiff the money mentioned there- 
in, and in all things comply with that order, 
or in default thereof that he be punished as 
in said order provided. 

This application is made under that pro- 
vision of the statute of the United States, 
relating to the removal of causes into the 
courts of the United States, passed March 3, 
1875, which declares that all injunctions, or- 
ders, and other proceedings had in a suit 
prior to its removal, shall remain in full force 
and effect until dissolved or modified l>y the 
court to which such suit shall be removed. 
18 Stat p. 471, § 4. 

Resistance is made to the application upon 
the general ground that the proceedings 
which culminated in the order of February 
12, adjudging the defendant guilty of con- 
tempt, were not proceedings in the action of 
the Williams Mower & Reaper Co. v. Wm. O. 
Raynor, but were in their character essen- 
tially independent of that action, and had for 
their object the vindication of the defied au- 
thority of the state court; that they were not 
taken in the civil action nor properly entitled 
in that action, but were proceedings in the 
name of the state, and were not transferred 
to this court with the removal of the main 
action. 

T was strongly impressed with this reason- 
ing upon the argument. Reflection upon it, 
however, has led me to doubt its correctness. 
While the proceeding in question, as argued, 
had as one object the punishment of the 
party for disobedience of a previous order of 
the court, it at the same time enforced a 
civil remedy in behalf of the plaintiff in the 
main action. Though it was a proceeding 
entitled in the name of the state on the rela- 
tion of the plaintiff in that action, and was 
in a certain sense independent of the action 
as a proceeding involving punishment for an 
alleged neglect or violation of duty, it was 
also, I think, a step taken in the original ac- 
tion to secure the production of the books 
and papers in question for the benefit of the 
plaintiff. It was a special proceeding in the 
action, and its connection with the action 
does not, as it seems to me, rest wholly in 
the defiance of the authority of the court 
which was exercised in that particular ac- 
tion. It necessarily involved the enforcement 
of a civil remedy to which it had been ad- 
judged the plaintiff was entitled in the ac- 
tion, and the protection of an alleged right of 
the plaintiff for the purpose of enabling him 
to proceed therein. The intimacy of connec- 
tion between the main action and the special 
proceeding is so great, that I am not prepared 
to admit that, if the former were to be dis- 
missed or discontinued, the latter would still 
stand for prosecution as an independent pro- 
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ceeding. The sole object of the proceeding 
was not to vindicate the defied authority of 
the court. The argument of counsel would be 
complete as addressed to a ease of purely 
criminal contempt, where the sole object was 
to support and maintain such authority. 
There is a well recognized distinction be- 
tween those proceedings for contempt which 
are merely in the nature of civil remedies for 
the benefit of the party injured and those 
aimed at conduct which tends directly to in- 
terrupt the proceedings and impair the au- 
thority of the court. Like the case of Statfr 
v. Brophy, 38 Wis. 424, where the supreme 
court of this state discuss this subject, the 
proceeding resorted to in the present case- 
had not for its primary object the vindication 
of the authority and dignity of the court, but 
was to enforce a civil remedy and to protect 
the alleged rights of a party in a civil action. 
It was for the benefit of the party injured,, 
and so not to be confounded with a prosecu- 
tion for a criminal contempt. The last men- 
tioned proceeding would be "one intended to 
punish conduct which impairs the authority 
of the court, and impedes the due adminis- 
tration of justice, and the other is one cal- 
culated to indemnify a party fpr the loss or- 
injury produced by the misconduct alleged."" 
The order which this court is now asked to 
enforce, substantially repeated the previous 
order of the state court in its requirement 
that the defendant produce or deposit for ex- 
amination by the plaintiff the books and 
papers in question. It.also required the pay- 
ment to the plaintiff of the costs of the spe- 
cial proceeding, and ordered the defendant 
committed until he should comply with these 
requirements. 

^ From these views it follows that the order, 
in question is one which under the statute 
of the United States, may be recognized and 
enforced by this court, as appertaining to the 
action removed. I however regard the ap- 
peal from that order taken by the defendant 
to the supreme court of this state and now 
pending in that court, as a fact that this 
court ought to regard in its action which is 
now invoked, and will hold in abeyance pro- 
ceedings for the enforcement of the order in 
question, until that appeal is in some man- 
ner disposed of. 
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WILLIAMSON v. The ALPHONSO. 

[1 Curt. 376; 2 Liv. Law Mag. 364.] i 

Circuit Court, D. Massachusetts. May Term, 
1853. 

Salvage Sekvice— Authority op Master. 
[1. The relief of property from an impend- 
ing peril of the sea, by the voluntary exertions 
of those who are under no legal obligation, 
to render assistance, and the consequent ulti- 
mate safety of the property, constitute a case- 

i [Reported by Hon. B. R. Curtis, Circuit 
Justice. 2 Liv. Law Mag. 364, contains only 
a 'partial report.] 
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of salvage. It may be a case of more or less 
merit, according to the degree of peril in which 
the property was, and the danger and difficulty 
of relieving it; hut these circumstances affect 
the degree of the service and not its nature.] 
[Cited in The J. L. Bowen, Case No. 7,322. 

Quoted in The Hyderabad, 11 Fed. 75b; 

The Alaska, 23 Fed. 607;- The Brandpw, 

29 Fed. 880; Stone v. The Jewell, 41 Fed. 

104; The Connemara, 108 U. S. 357, 2 

Sup. Ct. 756.] 
2. The master has no right to compel the 
mate to perform a salvage service; and if he 
does perform one by the order of the master, 
without objection, he is to be considered as a 
volunteer. 
[Cited in The Cachemire, 38 Fed. 522; The 

Marie Anna, 48 Fed. 747.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts. 

[This was a libel for salvage by Augustus 
"Williamson against the brig Alphonso and 
cargo. The district court decreed in favor of 
libelant (case unreported), and claimant ap- 
peals.] 

F. C. Loring, for claimant 
Dana & Parker, for libelant. 

CURTIS, Circuit Justice. This is a cause 
of salvage. The material facts are as fol- 
lows: On the 29th day of August, 1852, the 
schooner Fawn, whereof the libellant was 
chief mate, sailed from the harbor of St. 
Thomas, in the island of St. Thomas, bound 
for Turks Island, in company with the brig 
Alphonso, bound for Rum Key. The courses 
of the two vessels being the same, till their 
arrival off Turks Island, there was an under- 
standing between their masters that they 
would keep company up to that point. The 
Alphonso was a brig, of about 240 tons bur- 
den, and had a master, two mates, five fore- 
most hands, a cook, and cabin-boy. The wife 
and infant child of the master, and a young 
servant girl, were on board as passeDgers. 
Her cargo consisted of S3lt, tamarinds, and 
specie to the amount of about $6,000; and the 
vessel and cargo were of the value of about 
S15.000. The second mate of the Alphonso, 
who was shipped at St. Thomas, was able 
to do duty when he came on board, but he 
was suffering under an affection of the eyes, 
which disabled him, so that he did no duty 
after the first day out. About sis o'clock ot 
the evening of Sunday, the day of sailing, the 
first officer of the Alphonso was taken sick. 
His disease was yellow fever;, and during the 
residue of the passage, he was unable to 
leave the cabin, and, with some lucid inter- 
vals, was deranged in mind. The wife of the 
master was seized, about the same time, with 
the same disease, and either on Monday night, 
or Tuesday morning, the master also; so that, 
after he went below on Monday night, he 
does not appear to have been on deek. Some 
time during the morning of Tuesday, the 
master ordered the crew to set the colors, 
union down, as a signal of distress. About 
. four o'clock, p. m., this signal, having been 
observed on board the schooner, she lay to. 
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and waited for the brig; and when the lat- 
ter came up, the master of the schooner went 
on board in his boat, found the master ana 
first officer of the brig very sick with the 
fever, arid was requested by the master ot 
the brig to lie by, close to the brig, during the 
night. The master of the schooner declined 
to do this, considering it somewhat hazard- 
ous; but proposed to send his mate, the 
libellant, on board, and that both vessels 
should run into Turks Island, then about 
twenty-three miles distant. This was as- 
sented to; the master of the schooner return- 
ed to his vessel, told the libellant to go on 
board the Alphonso, and keep the light of tEe 
schooner in sight during the night; and gave 
him the course, distance, and bearings ot 
the two vessels from Turks Island. The li- 
bellant made no objection, went on board, 
and took the command. During the night, 
both vessels lay to, probably because the land 
being low, and the navigation, in approach- 
ing Turks Island, somewhat dangerous, It 
was not prudent to run for the harbor in the 
night The next morning, the vessels were 
in sight of each other; they made the land 
between seven and eight o'clock, a. m., and 
came to anchor in the harbor about one o'clocs, 
p. m. The weather was fine and clear during 
the whole time. The master of the brig was 
taken on shore, and soon after died. The con- 
sul of the United States came on board, and 
took charge of the vessel; and the next day 
after her arrival, placed a person in command 
of her. 

The libellant entered his action in behalf 
of himself, the owners, officers, and crew ot 
the schooner; but. the owners and* master 
having disclaimed the suit, the libel was 
amended, so as to go for a salvage compen- 
sation to the libellant alone. The district 
court decreed five hundred and fifty dollars 
to the libellant; the claimants appealed, and 
assigned three reasons of appeal; upon which 
the cause has been argued here. The first is, 
that the libellant did not render a salvage 
service. 

It is strongly urged, that both the peril and 
the service were too slight to bring the case 
within the technical definition of salvage. But 
I am not of this opinion. The relief of prop- 
erty from an impending peril of the sea, by 
the voluntary exertions of those who are un- 
der no legal obligation to render assistance, 
and the consequent ultimate safety of the 
property, constitute a case of salvage. It 
may be a case of more or less merit accord- 
ing to the degree of peril in which the prop- 
erty was, and the danger and difficulty ot 
relieving it. But these circumstances affect 
the degree of the service, not its nature. That • 
such a peril of the sea was impending over 
the brig, I think appears. She was out or 
sight of land. Her master and both officers 
were disabled. A deadly, infectious, or con- 
tagious disease had seized two of them and 
a passenger. It does not appear that any 
one on board was able to navigate the ves- 
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sel. There is no presumption that any one 
before the mast understood navigation, ana 
there is some direct negative evidence that 
no one was a navigator. The master, judg- 
ing upon the actual facts, ordered a signal 
of distress to be made. Under these circum- 
stances, I cannot say that this vessel was not 
in distress, nor that the peril was so slight 
that a relief from it cannot rise to the dig- 
nity of a salvage service. It is true, she was 
but a short distance from a port. But the 
land was not in sight, and the proof shows 
that there were dangerous shoals in the neigh- 
borhood; and it does not appear that the 
crew, unassisted, knew the bearings of the 
land, or the course to be steered. It is urged, 
that the schooner was in company, and there- 
fore there was no real peril. That does not 
show that the peril, arising from the condi- 
tion of the officers and crew, was not real; 
but only that the means of relief from it, by 
others, who were under no legal obligation 
to render assistance, were at hand. But in 
considering the nature of such a service, we 
must look to the peril which impended, ii 
assistance were not given; not to the ease or 
difficulty of giving it, or the certainty that it 
could be obtained from salvors. 

It was not argued, that there was any such 
contract of eonsortship between the brig and 
the schooner, as would repel a claim for 
salvage, upon the ground of a mutual legal 
obligation to give assistance, if either should 
fall into distress. Nor is there any thing in 
the evidence upon whieh to rest such a 
position. There was an understanding that 
the vessels would sail in company, and they 
did so; but undoubtedly, this meant no more 
than that they would sail out of port at the 
same time, and keep along together so far 
as both should deem it best to do so, with- 
out any legal obligation upon the subject. 
Independent of some usage of the trade, or 
of some special circumstances, it may well 
be doubted whether masters have a right to 
go further than this; and there is no reason 
in this case to suppose that either intended 
to go further. 

My opinion therefore is, that the schooner 
rendered to the brig technical salvage serv- 
ice, to be compensated as such. It is, how- 
ever, but one service, rendered by the own- 
ers, officers, and crew of the schooner, in 
lying by, sending on board the brig to ascer- 
tain her distress, and putting on board the 
libellant, to navigate and command her; and 
through this assistance, bringing her safely 
into port. As against these claimants, it 
must be viewed as one enterprise, to be paid 
for by one sum of money; though inasmuch 
as only the libellant makes a claim, it Is 
also necessary to ascertain, as against the 
claimants, what is his distributive share of 
the salvage compensation. 

And this brings me to consider the second 
reason of appeal, which is, that the amount 
awarded to the libellant is excessive. I do 
not consider that the schooner was subjected 
to any appreciable danger, in rendering the 
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salvage service. She lay by during the night; 
but I think she would have done so for her 
own safety, it being sworn that it is dangerous 
to approach Turks Island in the night Certain- 
ly it does not appear, that her lying by was 
on account of the brig. In the morning, she 
sailed into her destined port, and the brig 
followed her. The master of the schooner 
earned one of the foremost hands from the 
brig to the schooner, so that the number of 
his crew was not diminished by the absence 
of the mate. In such a ease, I consider the 
owners of the schooner not entitled to any 
large proportion of the salvage, though, from 
reasons of public policy, they cannot be alto- 
gether excluded therefrom. The master, who 
was the author of the enterprise, acted with 
promptness, discretion, and humanity. He 
went into the cabin among the sick, ascer- 
tained their condition and that of the brig, 
administered medicines, and exposed himself 
to some danger of infection. If he had 
chosen to make a claim, I do not perceive 
how I could have awarded to him less than 
to the mate, who, though longer on board 
the schooner, was acting under the responsi- 
bility of the master, and by his order. He 
does not appear to have been in the cabin at 
all, and consequently was exposed to but lit- 
tle actual danger, until after the salvage 
service was completed. But, on the other 
hand, the mate could not certainly know, 
when he went on board, how long it might 
prove necessary for him to remain, nor to 
what extent he would be exposed to the 
disease. It was suggested, that it did not 
appear, he knew the yellow fever was on 
board. It is not stated in terms by any wit- 
ness. But I cannot suppose that the master 
of the schooner suffered him to go on board 
the brig in ignorance of the nature of the 
disease existing there, or that the boat's 
crew who brought the master back -to the 
schooner, did not bring with them informa- 
tion of the cause of the distress of the brig, 
so that it became known to the mate. It is 
also urged, that he went by the order of the 
master, and not voluntarily. But the master 
had no power to compel him to go; and wher, 
a master orders either an officer or a man 
to perform a salvage service to another ves- 
sel, and he does it without objection, I think 
it must be taken, that he goes both by the 
order of the master and voluntarily. The or- 
der sanctions the act, and conveys the assent 
of the master and of the owners, whose 
agent he is; but it does not deprive the in- 
ferior officers, or the crew, of the merit of 
voluntary exertion. These are some of the 
considerations which have been relied on, as 
bearing on the quantum of compensation. 

Considering the amount of the property at 
risk, which, though considerable, was not 
very large, the immediate proximity to the 
port, the presence of the schooner, which 
was bound to Turks Island, and lay by dur- 
ing the night, as I think, for her own safety; 
the state of the wind and weather, and the 
degree of danger to life, actual or reasonably 
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to lie apprehended, my opinion is, that the 
sum of seven hundred and fifty dollars is a 
liberal salvage compensation for the actual 
service. Indeed, aside from the element of 
danger to life, I should view it as merely- 
technical salvage compensation, and calling 
for slight compensation. That element is one 
of great importance; but under the circum- 
stances of this case, it does not seem to me, 
that the danger, reasonably to have been ap- 
prehended by the mate, -was considerable- 
Doctor Stedman, the only medical witness ex- 
amined, says, it would depend upon the fre- 
quency and length of visits to the cabin. 
Before the completion of the voyage, it does 
not appear that the libellant had occasion to 
go into the cabin, and of course, the actual 
danger of infection was very small. Still, 
salvage compensation is greatly affected by 
motives of public policy; by the expediency, 
for the general good, of bestowing a liberal 
reward upon those who interpose in circum- 
stances of trial and difficulty; and, speaking 
generally, there are few occasions more try- 
ing to the fortitude and courage of seamen, 
than those in which they are called upon to 
commit themselves to an infected ship upon 
the ocean. When this is done promptly, 
humanely, and successfully, the public inter- 
est requires that the reward should be lib- 
eral; and, as I have said, I consider the sum 
named, upon the actual facts, to be so. Of 
this sum, I consider the mate entitled to two 
fifths, or three hundred dollars. The evi- 
dence of payment of his claim is not suffi- 
cient. The small sum paid to him was nei- 
ther offered nor received as a salvage compen- 
sation. It is highly probable, the libellant 
had not then thought of claiming salvage, 
having acted simply from motives of human- 
ity. But this would not deprive him of a 
legal right, for which he has not received 
satisfaction. The sum actually paid to him 
should, however, be deducted from the sum 
decreed to him. The decree of the district 
court must be reversed, and a decree entered 
here, in conformity with this opinion. I do 
not allow costs to either party in this court. 
The costs incurred in the district court are 
to be paid by the claimant 
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No. 1,051. 

Case No. 17,750. 

WILLIAMSON v. The BETSY. 
[Bee, 67.] i 

District Court, D. South Carolina. March 23, 
1795. 

Neutrality Laws— Fitting out Phivateer. 
[Where a privateer was illegally fitted out, 
and commissioned in this country by the 

•i [Reported by Hon. Thomas Bee, District 
Judge.] 
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French minister, but was afterwards disman- 
tled, and her register canceled, then sold to a 
foreigner, and fitted out and commissioned in 
a foreign port, held, that her proceedings un- 
der the latter commission were not in violation 
iof the neutrality laws.] 

BEE, District Judge. The actor was mas- 
ter of this brig, belonging to British subjects. 
On the 23d of November, 1794, she was cap- 
tured on the high seas by the defendant, who 
commanded a privateer called the Port-de-Paix. 
The libel states that this privateer was armed 
and equipped for war, wholly or in part, in this 
port; and that J. P. Sarjeant is a citizen of the 
United States, or British subject; and, there- 
fore, could not be legally commissioned, as a 
French citizen, to take prizes. That this brig 
having been brought into the neutral port where 
the armed vessel was unlawfully fitted out, 
ought to be restored to the original owners. 

The plea to the jurisdiction sets forth that 
the privateer is owned by Sarjeant and Olm- 
stead, both French citizens. That the crew are 
also French citizens, or, at least, shipped as 
such. That their vessel is a French bottom, 
equipped at Port-de-Paix, and not in" any port 
of the "United States, and that she was duly 
commissioned by General Laveauxonthe23d 
August, 1794. That she arrived here in Sep- 
tember, and sailed in November following, with 
no additional equipment whatsoever. That no 
American citizen entered on board during her 
stay, though several British seamen did. The 
capture is admitted, far without the jurisdic- 
tion of the United States, and the 17th article 
of the treaty with France is relied on in sup- 
port of the plea. It appeared in evidence that 
this vessel was formerly American, that she 
fitted and armed in this port in 1793, and was 
commissioned by Genet That she was in the 
number of those proscribed by the president or 
the United States; and that in consequence of 
such proscription, she was stripped and dis- 
mantled in Wilmington (N. C.) and lay there 
a considerable time in that condition. Her 
American register was given up, and the bond 
for the same cancelled at his office. It ap- 
peared that, some time afterwards, this vessel 
arrived here from North Carolina with a clear- 
ance and manifest, as the Dolphin, and a bill 
of sale to one Gibson, of the island of St Bar- 
tholomew. That she cleared and sailed from 
hence on 5th August last, as a foreign vessel, 
at which time, as well as on her arrival from- 
North Carolina, she was unarmed, and in no 
manner equipped for war. Upon this evidence 
I am of opinion, that although the original fit- 
ting out here as the Vainqueur de la Bastile, 
under Genet's commission, was contrary to neu- 
trality, and all acts done by the vessel, illegal 
and within the jurisdiction of this court, yet 
that the subsequent dismantling, change of prop- 
erty, and cancelling of her register, occasion a 
total difference; and that her subsequent pro- 
ceedings cannot be questioned here. Let the 
libel be dismissed with costs. 
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Case No. 17,751. 

WILLIAMSON v. BRYAN. 

[2 Cranch, O. C. 407.] i 

Circuit Court, District of Columbia. April 
Term, 1823. 

Reinstatement of Cause. 

When an action of replevin has been discon- 
tinued by the non-appearance of either party, 
toe court will not, at a subsequent term, rein- 
state the cause, unless it appears to be the 
fault of the clerk that the appearance was not 
entered. 
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[Cited in French v. Venable, Case No. 5,105: 
Reihng v. Bolier, Id. 11,671.] 

Replevin. This cause had been discontin- 
ued at the last term, because the defendant 
had not appeared. 

Mr. Dawson, defendant's counsel, made affi- 
davit that he was desired by the defendant, 
before the last term, to enter his appearance 
for the defendant in all his causes, and thought 
he had done so, but now finds that his appear- 
ance was not entered in this ease, and that 
the cause was discontinued for want of an 
appearance. Whereupon "he moved the court 
to direct the cause to be reinstated, and 
brought forward upon the docket, and the 
continuance entered. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) said that the only cases in 
which they had granted such a request were 
those in which it appeared to be the default 
of the elerk that the appearance had not been 
entered. 
Motion overruled. 
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WILLIAMSON v. BUZZARD. 

[Hempst. 243.] 2 

Circuit Court, D. Arkansas. July, 1834. 

Bond for Costs— Suffioienct— Time op Giving. 

1. A bond for costs which omits the name of 
the non-resident plaintiff about to institute suit, 
is defective, and the suit should be dismissed! 

2. Nor can bond be given after the institution 
or suit, so as to prevent dismissal. 

Appeal from Hempstead circuit court 
[This was an action by Polly Williamson 
against Jacob Buzzard.] 

Before JOHNSON, ESKRIDGE, and LACY, 

OPINION OF THE COURT. This is an 
action of detinue brought by the appellant, a 
non-resident, against the appellee, which was 
dismissed at the cost of the appellant, on the 
motion of the appellee, on the ground that 
the bond for costs filed by the plaintiff in the 
court below was defective and insufficient. 
The condition of the bond, which is alleged to 
be defective, is in the following words: "The 
condition of the above obligation is such, that 

2 [Reported by Hon. William Cranch, Chief 

2 [Reported b^ Samuel H. Hempstead, Esq.] 



whereas a non-resident of the territory of Ar- 
kansas is aboutto commence an action of det- 
inue in the circuit court," &e„ and omitting to 
insert the appellant's name as the non-resi- 
dent about to bring the suit. After the judg- 
ment dismissing the suit was rendered by the 
circuit court, the appellant, by her attorney, 
presented to the court a new bond for costs, 
and moved the court for permission to file the 
same and to reinstate the cause upon the 
docket, -which motion was overruled by the 
court 

The counsel, for the appellant, contends 
that the court below erred— First, in dis- 
missing this suit for want of a sufficient bond 
for costs; and, secondly, in refusing to re- 
ceive a new bond when tendered, and rein- 
state the cause on the docket The statute 
(Geyer's Dig. 244) provides that "any person 
who shall not be a resident within this terri- 
tory shall, before he institutes any suit in 
the courts of this territory, file or cause to be 
filed, a bond with sufficient security, with the 
clerk of the court wherein his suit is institut- 
ed, for the payment of all costs which may 
accrue in said suit." It has been repeatedly 
held by this court, that unless a bond for 
costs is filed by a non-resident before he com- 
mences his suit he shall not be permitted, 
after the suit is brought to file the bond, but 
the court, on motion, will dismiss the action 
at the plaintiff's costs. We are still satisfied 
that this is the sound and correct construction 
of the statute, and feel no inclination to dis- 
turb the long and well settled practice. The 
counsel for the appellant, however, maintains 
the propositions, that the bond for costs filed 
by the appellant before the institution of the 
suit is a good and valid bond. He admits 
that there is a latent ambiguity in the bond, 
but contends that this ambiguity can be ex- 
plained by averment and proved by parol 
evidence. Admitting the correctness of this 
position, which we are not disposed to con- 
trovert, still we are of opinion that the bond 
in question was not such a bond as was re- 
quired by the statute. The plaintiff, before 
he institutes his suit, is required to file his 
bond with sufficient security for the payment 
of all the costs which may accrue in the suit. 
What description of bond is here required? 
Will a bond containing a latent ambiguity up- 
on its face, which may be enforced by aver- 
ments and parol proof, be sufficient? We 
think not It should be a bond in which there 
is neither a latent nor patent ambiguity; one 
requiring neither averment nor parol evidence 
for its explanation and support; a bond clear 
and explicit in its terms, and free from any 
substantial defect. We are, then, clearly of 
opinion that the bond originally filed by the 
plaintiff in the court below, was not such a 
bond as is contemplated by our statute, and 
that the judgment of dismission was proper- 
ly rendered on that ground. 

The second point presented in this case is, 
whether a non-resident plaintiff, having filed 
a defective bond for the costs, shall be per- 
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mitted after the commencement of the suit to 
file a good and valid bond. We have reflected 
much upon this question, and the conclusion 
at which we have arrived is, that the best 
and soundest construction on the statute is to 
require a good, sufficient, and valid bond 
anterior to the institution of the writ, and 
permit no amendment after the suit is 
brought. The statute requires the bond be- 
fore the suit is instituted, and a defective 
and imperfect bond cannot be said to be a 
strict compliance with the law. Neither jus- 
tice nor sound policy, in our judgment, calls 
upon the court to relax the requisitions of the 
statute. There is no diffi-culty in preparing 
and filing a valid and legal bond, and to per- 
mit any other kind to be available might lead 
to consequences highly pernicious.^ Judgment 
affirmed. ■ 



Case Wo. 17,753. 

WILLIAMSON et al. v. COLCORD et ux. 

[1 Hask. 620; i 13 N. B. R. 319.] 

District Court, D. Maine. Dec, 1875. 

Assignment in Bankruptcy — What Passes — 

Claim under Geneva Award — Parol 

Gift to Wife — Effect. 

1. An assignee in bankruptcy takes the prop- 
erty of the bankrupt, subject to all legal and eq- 
uitable claims of others. 

2. A gift bona fide by parol prior to the Geneva 
award of a claim for the destruction of a vessel 
by the Confederate cruiser Florida, if proved, 
would be upheld in equity against subsequent 
-creditors. 

3. A parol promise, by a husband to his wife 
for love and affection to make such gift, does 
not work a gift and cannot be enforced. 

4. A claim for the destruction of a vessel by a 
■Confederate cruiser passes to an assignee in bank- 
ruptcy. 

[Cited in Re Gallagher, Case No. 5,192.] 
[Cited in Leonard v. Nye, 125 Mass. 463.] 

In equity. Bill by [Joseph Williamson and 
■others] the assignees of a bankrupt against 
[Josiah A. Colcord] the bankrupt and his wife, 
seeking to have a claim of the bankrupt, for 
the destruction of his vessel by the Confeder- 
ate cruiser Florida, about to be paid from the 
fund arising from the Geneva award to the 
wife on her petition, adjudged to be a part 
■of the bankrupt's estate that passed to his 
assignees. The respondents answered that in 
September, 18G3, after the destruction of his 
vessel in March of that year, the bankrupt, 
having no creditors, actuated by love and af- 
fection, gave the claim to his wife, and that 
it thereby became her separate property and 
did not pass to his assignees in bankruptcy. 
Replication was made and proofs were taken. 

Thomas B. Reed, for orators. 
Clarence Hale, for respondents. 

FOX, District Judge. This cause arises 
from the depredations committed on our com- 

i [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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merce by the rebel cruiser Florida in March, 
1863. At that time the bankrupt, Josiah A. 
Qolcord of Stockton, in this district, was mas- 
ter and a part owner of the barque M. J. Col- 
cord, which was destroyed by the Florida on 
the 27th of March while on her voyage from 
New York to Cape of Good Hope. The inter- 
est of said Colcord as master and owner is 
stated to have been something over $11,000, 
for the recovery of which sum, under the 
Geneva award, a petition in behalf of Mrs. 
Colcord is now pending before the proper tri- 
bunal at Washington. 

Capt. Colcord, sometime after his return to 
the United States, became a member of the 
firm of Colcord, Berry & Co. The firm proved 
insolvent, and having been adjudged bank- 
rupts, the complainants were chosen and qual- 
ified as assignees in bankruptcy of said es- 
tate, and they have also filed their petition 
at Washington for the allowance to them of 
this claim for damages, for the benefit of 
said Colcord's estate, and have instituted this 
bill to have the respective rights and interest 
in the award, which may be made in this be- 
half, ascertained and determined between 
them. 

The respondents in their answer allege that 
in Sept., 1863, Capt. Colcord "in consideration 
of love and= affection and for other good and 
sufficient considerations did give, assign, 
transfer and set over to his wife, said Martha 
J. Colcord, said claim, arising from the loss 
of said barque, and that he has not since that 
time had or pretended to have any ownership 
or control over said claim, but that said Mar- 
tha J. Colcord has exercised such ownership 
and control, and has always represented and 
held herself out as the owner of such claim." 

Under the laws of this state, husband and 
wife may contract directly with each other; 
but when payment was made for property 
conveyed to her from the property of her hus- 
band, or it was conveyed by him to her, with- 
out a valuable consideration paid therefor, it 
may be taken as the property of her husband 
to pay his debts contracted before such pur- 
chase. Rev. St. 1857, c. 61. 

In Mitchell v. Winslow [Case No. 9,673], 
Mr. Justice Story decided that the assignee 
takes the property of the bankrupt, subject 
to all legal and equitable elaims of others, 
and is affected by all the equities which can' be 
urged against the bankrupt. This principle 
has since been reaffirmed scores of times, by 
the various courts administering the bankrupt 
law, including the supreme court of the Unit- 
ed States. Cook v. Tullis, 18 Wall. [So U. S.] 
332. And if the bankrupt is estopped, his 
assignee is also estopped. 

In 1863 the bankrupt was free from debt. 
I am therefore brought to the consideration of 
this cause, as if the parties were husband and 
wife, each claiming the benefit of the award, 
and the rules of equity, which would be ap- 
plicable, if the case was pending between 
those parties must govern and control my 
decision in the present suit. 
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The subject matter of this controversy is of 
that uncertain and indefinable character, that 
the researches of neither counsel nor court have 
discovered any authorities directly applicable, 
and which are decisive of the questions here 
presented. The claim was not against a for- 
eign government for indemnity for damages 
occasioned by its authority, as was the case 
of Comegys v. Vasse, 1 Pet. [26 U. S.3 193; 
but it is one degree more remote and contin- 
gent, being for recompense for injuries suf- 
fered from this rebel cruiser, which, as our 
government contended, had been permitted, 
through the negligence of the British au- 
thorities, to be constructed and equipped and 
to depart from British territory to accomplish 
its piracies, and by reason of such negligence 
indemnity was demanded from the govern- 
ment of Great Britain for the damages thus 
inflicted on our commerce. 

Our own government was not responsible, 
and no valid claim could be made upon it for 
redress by the sufferers. Great Britain had 
not directly committed or authorized these 
depredations to be made, and it was only on 
the ground of her failure to comply with her 
obligations under the rules of international 
law, that any redress could be sought against 
her, for the wrongs thus sustained. It is diffi- 
cult therefore to imagine a claim of a more 
precarious nature, wnolly dependent on the 
willingness of Great Britain to acknowledge 
and make satisfaction for the consequences 
of her misdoings, or submit the same for deci- 
sion to the arbitration of others, by which 
latter court her accountability was subse- 
quently established. 

It is claimed that, being of this character 
not manifested by any evidence whatever of 
a documentary nature, but the whole claim 
resting and being in mere expectancy and 
possibility, it was not susceptible of a dona- 
tion, and therefore, that there could be no 
valid gift of the same to Sirs. Coleord by her 
husband. It is certain that there was noth- 
ing in his control or possession, which could 
be so given and delivered as to constitute, at 
law, a complete and perfect gift and confer 
a legal valid title to the donee; but equity 
recognizes many rights, expectancies and pos- 
sibilities, as being the subject matter of a 
gift or transfer, so far as to confer an equita- 
ble interest therein, which a court of equity 
will acknowledge, sustain and protect as suffi- 
cient to devest the donor of any rights there- 
to, provided he has done all that was requi- 
site to perfect and carry out his intentions. 

In the light of the authorities referred to 
and commented upon in White & T. Lead. 
Cas. [Eq. 307, 308, 343, 344, 3d Am. Bd.],2 I 
am inclined to hold that the subject matter 
of the present controversy was sueh that equi- 
ty would sustain and protect the rights and 
claims of the wife thereto, if all was done 
that was requisite to accomplish the purpose 
of the husband to vest the same in his wife. 

2 [From 13 N. B. R. 319. 



It is necessary therefore to critically ex- 
amine the evidence and see what was said 
and done between the parties, at the time of 
this alleged gift, as it is not claimed, that any 
writings of any kind were executed by either 
party, or that there was then or at any sub- 
sequent time any symbolical delivery of any 
thing whatever, either documentary or other- 
wise. 

The answers of both the bankrupt and hi& 
wife state, that this transfer was made in 
consideration of love and affection, and for 
other good and sufficient considerations; there 
is no averment, that there was any valuable 
consideration for the transfer, and although 
the wife and some of the other witnesses- 
state, that she mentioned at the time, as a 
reason for K the gift, that she had let her hus- 
band have some money to go into this barque, 
it is evident from all the testimony, that 
whatever he may have received from her was- 
his own property, which had been remitted by 
him to her for the support of his family, and 
that the balance which remained unexpended 
was received and paid out by him on the 
barque's account; this money, never in any 
way became her property, and at the argu- 
ment, her counsel properly abandoned all 
claim or right thereto in her behalf, and con- 
ceded that no advantage or support could be 
derived therefrom, and that the only consid- 
eration for the gift was that growing out of" 
the relation existing between the parties, 
which, although not, either at law or in equi- 
ty, deemed a valuable consideration, yet is- 
always recognized both as of a good and meri- 
torious nature. 

Captain Coleord in his deposition taken in. 
this case, testifies that in September, 1S63, he- 
was offered for his claim twelve per cent, of 
the amount. That he consulted with his wife- 
in relation to accepting this offer, to which 
she was much opposed; that she remarked, 
that as the vessel was named for her, and she- 
had let him have some money to put into the 
vessel, he had better give it to her; and his 
further statement is as follows: "I told her 
that I would give the claim to her cheerfully,, 
and that she was welcome to all she could get 
from it" On being asked by his counsel to- 
state further what was said, his language was, 
"I give you cheerfully all the claim, and you 
are welcome to every dollar you can get for 
the claim." The difference between these two 
statements is, that the latter imports a pres- 
ent gift, while the other is rather of a prom- 
issory nature of what he would do for her in 
the future. Mrs. Colcord's statement as sub- 
stantially in accordance with the latter state- 
ment of her husband, and she adds that her 
two daughters were present in the room at 
the time, and she said to them, "Girls, re- 
member that your father has given me these 
claims." The testimony of the daughters, 
who were then quite young, one who has since 
married being then only fifteen, substantially 
agree with the mother's statement, and they 
also testify that Capt. Coleord frequently; 
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spoke in the family of the claim as his wife's, 
and would allude jokingly to the large sums 
she would receive from it. 

Opposed to this testimony is the statement of 
Capt Colcord in his deposition given before 
the register, in July, 1873, in which he says 
"I gave the claim to his wife shortly after the 
vessel was burnt, but I do not recollect wheth- 
er it was done in writing or not" The evi- 
dence of Mrs. Berry, a sister-in-law of Mrs. 
Colcord, tends to establish, from the admis- 
sions of Mrs. Colcord, that her husband, long 
subsequently to this alleged gift, undertook 
to manage and control the disposal of this 
claim, and that the wife made no objection 
thereto. Mrs. Berry testifies that at one time 
Mrs. Colcord told her that her husband had 
sold the claim; at a subsequent time Mrs. 
Colcord said that they had had a talk of sell- 
ing but did not sell. In the last conversation 
Mrs. C. said that the witness was mistaken 
about hearing her say that Capt. Colcord had 
sold the claims positively, that he talked of 
selling them or had an idea of it. Alexander 
Staples states in his deposition that Capt. Col- 
cord told him, in the presence of Mrs. Col- 
cord, that he had sold out his claim— sold to" 
Western parties. Mrs. Colcord then said, 
"You have just owned up," and seemed to ex- 
press some surprise that he had not told her 
before. 

When we consider the failure of memory of 
Capt. Colcord, in his not being able in 1873 to 
remember whether he had or not executed any 
writing to perfect this gift, and also that his 
first statement in his deposition was that he 
told his wife he would give her the claim, and 
the subsequent admissions of both him and 
his wife, that he had exercised acts of owner- 
ship over it, by claiming that he had sold it, 
or talked of selling it, it may not be an un- 
reasonable conclusion for the court to draw, 
from all the evidence, that all that was in 
fact declared by him at that time was a pur- 
pose and intent on his part to give to his wife 
whatever he might thereafter realize from 
this claim, and that he was still to retain his 
control over it, and enforce it in such manner 
as circumstances might subsequently render 
proper, and that it was not' his intent to cast 
upon her the whole responsibility of prosecut- 
ing and maintaining the claim in the future 
as might be requisite. All the facts to sustain 
the claim were peculiarly within his own 
knowledge, and it would be much less difficult 
for him to procure the required proof when 
wanted. 

The language then employed, without any 
great restraint, may be considered of a prom- 
issory nature simply, as he first expressed it 
that he would give the claim to her, instead 
of an actual present gift, as it is quite evi- 
dent, the examining counsel understood was 
important should be established. If the fair 
import of what then took place was a mere 
agreement and promise on his part that when 
he should realize the amount, he would give 
It to his wife, it would remain simply a prom- 
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issory arrangement, and would not constitute 
a complete and perfect gift, and would not be 
obligatory on him or his assignee in bank- 
ruptcy, in a court of equity. 

The well known ease of Jones v. Lock, 1 
Ch. App. 25, is certainly a much stronger one 
than the present, as establishing a gift. In 
that case, a father put a check of £DU0 into 
the hands of his son, nine months old, saying 
to his nurse, "Look you here; I give this to 
baby; it is for himself, and I am going to put 
it away for him, and wall give him a great 
deal more along with it." His wife said, 
"Don't let him tear it;" and he answered, 
"Never mind if he does, it is his own, he may 
do what he likes with it;" he then took it 
away, saying to the nurse, "I am going to put 
this away for my son," and he locked it in 
his iron safe. Shortly after, he died, and the 
check was found amongst his effects. It was 
held by Lord Chancellor Cranworth that there 
had been no gift to, or valid declaration of 
trust for the son. 

Waiving this view of the evidence, and con- 
ceding that the intention of Capt Colcord at 
the time was to devest himself of all right of 
redress which he might have for these losses, 
and to vest the same in his wife, I am never- 
theless of the opinion that as there was no 
valuable consideration therefor, and no de- 
livery of any written transfer or document of 
any kind, all resting on mere words on his 
part; he had not by what then took place per- 
fected and accomplished his purpose;, there 
was still remaining the locus penitentiae, and 
he might at any time afterwards, before the 
wife had received the fruits of the intended 
gift, convey or transfer the same to any other 
party, or could enforce his claim before the 
courts created for that purpose, in his own 
behalf and for his sole benefit, and I think 
that such right passed to his assignee in* bank- 
ruptcy. 

Where the assignment from its own nature 
or that of the subject matter assigned does 
not pass the legal title, it can only be good as 
an executory contract, and requires the as- 
sent of both parties and the support of a con- 
sideration. In the present case the only con- 
sideration arose from the relation of the par- 
ties, husband and wife, which is a good and 
meritorious, but not a valuable one. Edwards 
v. Jones, 1 Mylne & C, 226. In Ellis v. Nim- 
mo, Lloyd & G. t Sugd. 333, Lord Chancellor 
Sugden held that the meritorious considera- 
tion of providing for a child was sufiicient to 
authorize a court of equity to enforce an ex- 
ecutory contract for that purpose against the 
donor; but this decision was subsequently 
abandoned by him, and was not approved by 
other equity tribunals, and "it is now the set- 
tled law of England that an executory agree- 
ment, founded on a meritorious consideration, 
will not be enforced against the donor." Per- 
ry, Trusts, § £6. - 

"At the present day, it 'seems to be estab- 
lished that even as against volunteers claim- 
ing under the settlor, whether with or with- 
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out any provision aliunde, a voluntary agree- 
ment, whether under seal or not, whether 
coupled with a valid trust of other property 
settled at the same time or not, cannot be en- 
forced on the mere ground of meritorious con- 
sideration." Lewin, Trusts, 99. 

Mr. Perry, in Perry, Trusts, § 109, says: 
"The tendency in the United States is to sus- 
tain and carry into effect an executory trust 
in favor of a wife or child, founded on a 
meritorious consideration, if the instrument is 
under seal, though the rule is not fully estab- 
lished, and perhaps upon thorough considera- 
tion would' not be acted upon." 

Mr. Perry says (section 111): "The courts 
say, that they will not execute a voluntary, 
executory agreement, unless it is under seal." 
He cites in support of this, Kennedy v. Ware, 
1 Barr [1 Pa. St.] 445, in which it was de- 
cided "that an equitable assignment of a chose 
in action to a daughter by her father, in con- 
sideration of love and affection was void," 
and Caldwell v. Williams, 1 Bailey, Eq. 175, 
opinion of Harper, Ch., who says: "Some 
agreements which are termed voluntary, are 
executed in this court, when made in favor of 
a wife or children, but these are always 
agreements by deed or covenant, agreements 
under seal, which imports a consideration and 
renders them valid at law. There is no in- 
stance of an agreement being enforced, which 
is not only voluntary in the equity sense of 
the word, but is also nudum pactum at law." 

In Pennington v. Gittings, 2 Gill & J. 20S, 
it was held, that a mere executory contract 
cannot be supported on the consideration of 
love and affection, and a gift under such cir- 
cumstances cannot be made good in equity. 
See, also, Dennison v. Goehring, 7 Barr [7 Pa. 
St.] 175. 

[In 1 Lead. Cas. in Eq. 332] 3 the doctrine 
appears to be, that there must exist a valid 
and obligatory contract at law, as a prelimi- 
nary basis to any equitable interference, and 
then, that equity grants its extraordinary aid, 
only when there is an actual consideration, 
valuable or meritorious. When instead of a 
present gift or transfer, there is a promise or 
covenant to give, or a mere expression of an 
intention that the donee shall have that sub- 
sequently, which the donor reserves to him- 
self, or keeps within his control or disposi- 
tion for the time being, the question becomes 
one of contract, and a consideration becomes 
essentially necessary to give force to that 
which would otherwise be an uncompleted 
gift; hence the assignment of a debt, not sus- 
tained by a consideration or by the delivery of 
the instrument by which the debt is eviden- 
ced, will be invalid both at law and equity, un- 
less an instrument of gift be executed and 
delivered as a substitute for the delivery of 
the evidence of the debt. Hitch v. Davis, 3 
Md. Ch. 266; Whittle v. Skinner, 23 Vt. 534. 
In the Maryland case there was a meritorious 
consideration, the alleged gift having been 

3 [From 13 N. B. R. 319.] 
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made by the father to the daughter, and 
sought to be enforced against his estate. In 
Dilts v. Stevenson, 17 N. J. Eq. 407, the mar- 
ginal note is: "In equity where a widow 
seeks to establish a gift from her husband in 
his lifetime, she must adduce evidence be- 
yond suspicion, and nothing less will do than 
a dear irrevocable gift, either to some person 
as trustee, or by some clear and distinct act 
of his, by which he devested himself of the 
property, and engaged to hold it as trustee for 
the separate use of his wife. To constitute 
a perfect gift, the donor must part with the 
possession and dominion of the property, and 
if the thing be a chose in action, the law re- 
quires an assignment or some equivalent in- 
strument, and the transfer must be actually 
executed." This being an imperfect gift, it 
cannot, to carry out the intention of the par- 
ties, be construed as a declaration of trust so 
as to make the donor a trustee for the donee. 
This was so decided by Lord Chancellor Lynd- 
hurst in Meek v. Kettlewell, 1 Phil. Ch. 342, 
and he declares the authorities are conclusive 
on this question. It is but simple justice to 
state, that nearly all the authorities on these 
subjects of voluntary trusts and equitable as- 
signments will be found collected in notes to 
the cases of Ellison v. Ellison, and Row v. 
Dawson, 1 Lead. Cas. Eq. 245; 2 Lead. Cas, 
Eq. 731. They are carefully analyzed by the 
learned authors, and the court has been great- 
ly assisted in its examination of this cause by 
their labors. The objection was taken to this 
transfer that it fell within the provisions of 
chapter 81 of Acts of 1853 (10 Stat. 170), by 
which transfers of claims against the United 
States are made absolutely null and void, un- 
less made and executed in the presence of two 
witnesses after the allowance of the claim, 
etc. It is a sufficient answer to this objection 
that at the time of the alleged transfer there 
was no claim against the United States to be 
assigned, and the case here is not within that 
act. And it has been also decided by the 
court of claims in Lawrence and Crowell's 
Case, 8 Ct. CI. 253, that the purpose of the act 
must be restricted to matters before the treas- 
ury, and not to matters coming within the 
jurisdiction of other courts. Decree for com- 
plainants. 
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WILLIAMSON v. NEW ALBANY, ETC., R. 

CO. 

[1 Biss. 198; 2 Redf. Am. Ry. Cas. 682.] i 

Circuit Court, D. Indiana. Oct. 26, 1857. 

Appointment op Receiver— Tkdstee under Rail- 
road Mortgage— Duties— Default in In- 
terest—Application op Income. 

1. The appointment of a receiver of the prop- 
erty of a railroad company in the foreclosure of 
a mortgage, is not a matter of course, on default 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 2 Redf. Am. Ry. 
Cas. 682, contains only a partial report.] 
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of payment of interest, but is a matter resting 

in fiie sound discretion of the court. 
[Followed in Union Trust Co. v. Railroad Co., 
Case No. 14,402; Farmers' Loan & Trust 
Co. v. Kansas City, W. & N. W. R. Co., 53 - 
Fed. 196, note; M'George v. Big Stone Gap 
Imp. Co., 57 Fed. 270.] 

2. A railroad corporation had given a deed of 
trust of all its property present and to be ac- 
quired, to secure certain bonds, whrch were ne- 
gotiated. By the provisions of this deed,, the 
trustee, on default of payment of either princi- 
pal or interest of said bonds, or any part there- 
of, might take possession of said property, or, 
on the written request of the holders of at 
least one-half of the then unpaid bonds, might 
sell the same at public auction. Default was 
made in the payment of interest, but the trus- 
tee did not exercise his powers m the deed. 
The company issued their bonds and made their 
mortgages upon its property, and became in- 
debted upon current expenses. The proceeds 
of the sales of the bonds having become insuffi- 
cient to complete and operate the road, the 
president, on consultation with a large number 
of the bondholders, and by their advice, made 
other loans and applied the earnings m com- 
pleting and operating the road, and meeting 
the most pressing claims. No mismanagement 
was shown. Held-: Such an application of the 
income of the road was not a misapplication 
of the funds, but on the contrary greatly to 
the security of the bondholders. 

3. Although the trustee might have taken 
possession of the property, or have sold under 
the powers in his deed, he may waive this right 
and file a bill to foreclose. 

4. The court of equity, its jurisdiction being 
thus invoked, will look into the facts and exer- 
cise an equitable discretion; it will not enforce 
the strict penalties of the deed. 

[Cited in Cline v. Libby, 46 Wis. 129, 49 N. 
W. 833.] 

5. The action of the .officers of the company 
With the consent of the trustee and part of the 
bondholders in the expenditure of its income, 
will be respected and sustained so far at least 
as to relieve the company from any penalty 
or charge of misapplication of the funds of the 
road. 

6. Under the circumstances of this case, or- 
dered, that the officers of the company set aside 
one-half of the net earnings of the road for the 
payment of the interest on the bonded debt; 
the other half for the payment of the floating 
debt, and a full monthly report be made to the 
court,— the complainant having the right to 
renew his application for the appointment of a 
receiver upon a new statement of facts. 

[Cited in Pullan v. Cincinnati & C. R. R. Co., 
Case No. 11,461.] 

In equity. In his bill, the plaintiff states 
that the defendant owns, and has in operation, 
a line of railroad, commencing at New Al- 
bany, on the Ohio river, extending thence to 
Michigan City, on Lake Michigan, two hun- 
dred and eighty-eight miles; also a branch 
of said road, not yet in operation, extending 
from Gosport, in Owen county, to Indianap- 
olis, of the length of forty-three miles; that 
in connection with the road and branch, the 
company has in use a large amount of rolling 
stock, consisting of locomotive engines ana 
cars of various descriptions; also various ma- 
chine-shops for making and repairing en- 
gines, cars and machinery; also various 
other property necessary to equip said road 
for a successful operation, in the transpor- 
tation of passengers and freights; with cor- 
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porate powers to regulate the same, charge 
freight and passage money; which machinery 
in its operations is so combined as not to ad- 
mit of a separation, on which account the 
complainant prays that the same may be 
sold or otherwise disposed of as an entirety, 
and in such manner that aU of said corporate 
franchises may pass and vest in the pur- 
chaser or purchasers, as a body corporate. 

The complainant further states that the said 
company, on the eighth day of February, 
1851, being engaged in constructing that part 
of its railroad which lies between New Al- 
bany and Gosport, one hundred and twelve 
and seventy-one one hundredth miles, and 
being in need of money to build the road and 
properly equip it, resolved to borrow five hun- 
dred thousand dollars, to be secured by cer- 
tain bonds, of one thousand dollars each, pay- 
able semi-annually in the city of New York, 
at ten per cent per annum, subject to a clause 
that the holders thereof should have the right 
to exchange them at par for stock; that, to 
secure the payment of said bonds, a deed of 
trust was executed, which the complainant 
holds, whereby the company granted, bar- 
gained and sold to "the complainant and his 
successors in the trust created, all the fol- 
lowing then present, and then in the future 
to be acquired property of said company, per- 
taining to that part of the road which lies 
between New Albany and Gosport, to wit: 
the road made and to be made, including 
the right of way, .and every description of 
property which pertained to the road, and 
which the company might acquire, on the fol- 
lowing trusts. 

If the company should fail to pay the prin- 
cipal or any part thereof, or the interest or 
any part thereof on the bonds when the same 
might become due, when 'demanded, then, 
after sixty days from such default, upon re- 
quest of the holder of such bond, the com- 
plainant or his successor in the trust, should 
enter into and take possession of all and every 
part of said premises and property, and as 
the attorney in fact or agent of the company, 
by himself and agents or substitutes duly con- 
stituted, have and employ the same in mak- 
ing all needful repairs, alterations, and addi- 
tions thereto; and after deducting expenses 
of such use, repairs, alterations, and additions, 
apply the proceeds thereof to the payment of 
the principal and interest of all said bonds 
remaining unpaid; or the complainant, his 
successors in said trust, at his or their direc- 
tion, might 'on the written request of the hold- 
ers of at least one-half of the bonds then un- 
paid and unconverted into stock, cause the 
same premises, or so much thereof as should 
be necessary to pay the principal and interest 
of all the bonds then unpaid, to be sold at 
public auction in the city of New Albany, in 
the state of Indiana, or in the city of New 
York, giving at least forty days notice. £c. 
The bonds were duly executed, and the mon- 
ey loaned on the faith of the security, &c. 

And the complainant says that the company 
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paid the interest which became due prior to 
the 1st of February, 1857. That the interest 
which became due on that day, they failed to 
pay, and that the whole of the coupons for 
the installment of interest which fell due on 
that day are unpaid, amounting to the aggre- 
gate sum of twenty-five thousand dollars, 
more than sixty days after the maturity of 
said coupons having transpired. After this, 
the holders of a large number of said bonds 
required the complainant, as trustee, to enter 
upon and take possession of said mortgaged 
premises; and other holders of said bonds, 
to an amount exceeding one-half thereof, re- 
quested the complainant in writing, to pro- 
ceed according to the terms and conditions ol 
said deed of trust, to make sale of the mort- 
gaged premises. But he deemed it inexpedi- 
ent so to do. 

And the bill states, that several other loans 
were made of large amount's, at different rates 
of interest, by issuing and selling bonds, se- 
cured by deeds of trust on the property or 
the road on the same conditions as those 
specified in the first mortgage. On all or. 
which subsequent loans .the interest has be- 
come due and remains unpaid. He has not 
entered upon the property as above requested, 
to sell the same as authorized by the deeds 
of trust, because he says the company is much 
embarrassed in its affairs, being largely in- 
solvent and owing a large floating, unsecured 
debt. That many of that class of creditors 
have prosecuted suits and judgments against 
the company, and are seeking to enforce sat- 
isfaction by the seizure and sale of the prop- 
erty on the road, &c. 

That by reason of the premises, it is indis- 
pensably necessary to sell and dispose of said 
mortgaged premises, to the end that the pro- 
ceeds may be applied as contemplated by all 
the deeds of trust. 

All interest due prior to the 1st of Febru- 
ary, 1857, has been paid; but that which be- 
came due on that date has not been paid, and 
for this default the bill was filed. 

Stanberry, Ketchum & Lane, for complain- 
ant. 

Smith, Crawford & McDonald, for defend- 
ant. 

MeLEAN, Circuit Justice. It is objected 
that as the complainant, under the trust deed, 
has power to take possession of the property, 
this proceeding in chancery is unnecessary 
and ought not to be sustained. 

If this exercise of power under the deed be 
admitted, it is not perceived that it may not 
be waived. 

To strengthen the application for a receiv- 
er, the affidavits of Mr. Lane, the counsel, and 
Mr. Williamson, the trustee, are filed, and 
the last report of the railroad company. 

Mr. Lane states, that he lately visited New 
Albany in Indiana, where the principle of- 
fice of the company is established, and he 
found the financial condition of the company 



exceedingly poor; that the laborers on the 
road had not been paid their wages for a 
long time, and that there had been a strike, 
&c, and he proposed to the company that the 
laborers should be paid out of the first net 
earnings; and that the property of the road 
should be given up to the trustee, &c, but 
the president of uie company rejected the 
proposal. 

The affidavit of the complainant corrobo- 
rates, in some degree, the facts stated by Mr. 
Lane, in regard to the embarrassed condi- 
tion of the company, founded upon the repre- 
sentations made to him; he says that the in- 
terest has not been paid, as alleged in the 
bill; and that the bill is true. And he says 
that the company, in his opinion, are by no 
means able to pay the amounts due and to 
fall due on their various issues of bonds; 
that the property of the company is jeopard- 
ed by a large and constantly increasing float- 
ing debt; and that a very large number of 
those holding bonds of the company, issued 
under the various mortgages, of which this 
deponent is trustee, have served on him a 
written request according to the conditions 
of the mortgages, requiring him to cause the 
said road and its various appurtenances to be 
sold according to the terms of the mortgage. 
In the deed of trust it was required that at 
"the written request of the holders of at 
least one-half of the bonds then unpaid, he 
shall cause the premises to be sold." The 
words used in the above affidavit are not 
equivalent to the requh-ement of the deed. 
But the bill alleges, in the words of the deed, 
that the request was made, by at least one- 
half of the bond-holders, and the complainant 
swears to the truth of the bill. ' 

James Brooks, president of the railroad 
company, filed an affidavit which admits the 
execution of the mortgages, and the issue of 
the bonds as stated by the complainant; but 
he says the proceeds of the sale of the bonds, 
the stock subscriptions and other means of 
said company, were insufficient to finish and 
equip the road for business; and it became 
necessary to have other means to finish the 
road, and put it in such condition as would 
enable the managers to earn the necessary 
amount of money to pay the principal and in- 
terest of its debt. 

At that time the railroad securities had got 
in such bad repute, that it was impossible 
to borrow on the sale of bonds, except at 
such a sacrifice as would be ruinous to the 
company. The company was reduced to the 
alternative of abandoning the road in an un- 
finished state, which would have caused an 
almost total sacrifice to the bond-holders, or 
to state the difficulty frankly to such of the 
bondholders as could be seen, and go on and 
use the net earnings of the road with such 
other means as the company could com- 
mand, and finish and equip it. 

He further says that he saw a large num- 
ber of the bond-holders from time to time, in 
his visits to New York, and with whom he 
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was in correspondence, who were fully ad- 
vised of these difficulties; and they uniform- 
ly advised him to go on by all means and 
finish the road, and relay the flat bar track 
in good order for running, so as to pay the 
debts of the company. The deponent be- 
lieves, and the complainant and bond-holders 
expressed to him the belief that, but for an 
unlooked for loss, by the failure of the crops 
of 1854 and 1856, the road could not only 
have been finished and put in good order, 
but the floating debt paid off, and the inter- 
est paid on the bonds. He denies that there 
has been the misapplication of a dollar of 
the funds of the road. 

There are some judgments against the road 
for claims of damages for right of way, 
where the parties refused to abide ~by the 
awards made; but with the exception of this 
class of claims, there are few, if any, judg- 
ments against the company; and there never 
has been two hundred dollars worth of prop- 
erty of the road sold on execution. The net 
earnings of the road for the present year 
have been expended in .paying for labor and 
materials, and in constructing and operating 
said road, and repayment of money thus ex- 
pended. 

He says and believes, that the road and ap- 
purtenances are more than sufficient to pay 
all of its debts, and that the security in the 
bonds has been increased nearly fifty per 
cent since the first three millions of its bonds 
were negotiated. The deponent states that 
many of the bond-holders and others com- 
petent to judge, who have examined the 
work, expressed the opinion that more work 
had been done, in the construction of this 
road, than on any other road for the amount 
of money. 

The United States engineers and the en- 
gineers of the state of Indiana estimated the 
cost of this road from New Albany to Craw- 
fordsville, a distance of one hundred and 
sixty miles, at sixteen millions of dollars, 
which has been built by the company for 
less than five millions. And the entire road 
from New Albany to Michigan City, two 
hundred and eighty-eight miles, has been 
constructed for about seven and a half mil- 
lions of dollars. 

The managers of the road felt safe in as- 
suring the laborers on it that they would be 
paid, as the work was not only done with 
the knowledge, but at the repeated and ur- 
gent request of the complainant, as well as 
a large number of the bond-holders, with 
whom deponent from time to time came in 
contact. 

The floating debt of the company on the 
1st of October, 1857, was about the sum of 
§235.000, which shows a reduction of $45,000 
. since the 1st of July last 

In the year 1855, the net earnings of the 
road amounted to the sum of §372,402.25. 
This paid $315,256.59, the interest on bonds, 
and left a surplus of $56,125.36. The gross 
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earnings of the six months preceding the 1st 
of January, 1857, amounted to the sum of 
$413,666.66, which left a balance, after de- 
ducting all expenses during the same time, 
of $190,531.70. 

The gross earnings of .the road ending June 
30, 1857, amounted to the sum of $6S6,S18.72, 
which, after deducting the expenditure for 
the same time, left the net earnings $268,- 
090.95; and this, the president of the road 
says is $200,000 less than the sum estimated, 
which was caused by the failure of all the 
great staples of the country in the year 1856, 
reducing the amount of transportation, as is 
supposed, to that amount 

The interest now due is about $273,000, 
which sum, together with the floating debt 
and the accruing interest may be provided 
for and paid, under prosperous circumstan- 
ces, in a reasonably short time. After the 
payment of the floating debt, it is not doubt- 
ed that the accruing interest will be punctu- 
ally discharged, if no untoward circumstance 
should occur. 

The case made in the bill is, the failure to 
pay the interest on the bonds in February 
last, and the embarrassed condition of the 
railroad company. 

It seems to be considered that a receiver 
will be appointed, as a matter of course, un- 
der the mortgage where a default has oc- 
curred in the payment of any part of the 
interest or principal. If this be so, the chan- 
cellor, in such a case, can exercise no discre- 
tion. He can do nothing less than carry 
into effect the conditions of the bond. 

It is not the province of chancery to en- 
force penalties, but to relieve against them. 
It is asked, may the court disregard the con- 
tract of the parties? Certainly not. But 
where there is a hard and an unconscionable 
contract, a court of equity will withhold its 
aid, and leave the party to his remedy at 
law. An individual promises to pay on a cer- 
tain day, a thousand dollars, and, in default 
thereof, to pay two thousand. "Would not a 
court of chancery relieve from this penalty? 
And the payment of the penalty is the con- 
tract of the party. What penalty could be 
more disproportionate to the default, than 
the one under consideration? A failure to 
pay any part of the installment of interest 
subjects the company to the immediate pay- 
ment of several millions of dollars, not pay- 
able except under the default for many years; 
and the same default subjects property to 
the amount of several millions to a sale at 
auction, on a short notice. 

The appointment of a receiver, when di- 
rected, is made for the benefit of all the par- 
ties interested, and not for the benefit of the 
plaintiff, or of one defendant only. 2 Story, 
Eq. Jur. § 829. It is a matter resting in the 
sound discretion of the court 

In such cases courts of equity will pay a 
just respect to such legal and equitable 
rights and interests of the possessor of the 
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fund, and will not withdraw it from him by 
the appointment of a receiver unless the 
facts averred and established in proof show 
that there has been an abuse or a danger of 
abuse on his part. For the rule of such 
courts is not to displace a bona fide possessor 
from any of the just rights attached to his 
title, unless there be some equitable ground 
for interference. Tyson v. Fairclough, 2 Sim. 
& S. 142; 2 Story, Eq. Jur. § 835. 

It is true the parties in the contract, under 
consideration, agreed that a default in the 
payment of any part of the interest or prin- 
cipal, when payable and demanded, should 
incur the penalty sought to be enforced. Yet, 
when the aid of a court of equity is invoked 
it will look into the facts and exercise an 
equitable discretion. And if the party claims 
and attempts to exercise the powers given 
him in the contract, which, under the cir- 
cumstances, are unjust and ruinous, he may 
be enjoined. 

Has there been any abuse of their powers, 
or a misapplication of their funds by this 
company, which authorizes the appointment 
of a receiver? 

This step is to be taken by the bill, with 
the view of selling the entire road, and all its 
appurtenances, for the benefit of the bond- 
holders. 

The interest due in February last has not 
been paid, and since that time another in- 
stallment of interest has become due, which 
has not been paid. All previously accruing 
installments of interest were paid or satis- 
factorily arranged. And the late large outlay 
for the completion of the road and its equip- 
ment, was not only approved by the com- 
plainant and many of the bondholders, but 
they urged the president of the company to 
go on with the work by all means, and finish 
and equip the road, so as to increase the 
revenue, and they agreed to receive bonds in 
payment of the interest then due. 

Under the influence of this encouragement 
it seems the company prosecuted the work 
and completed the road, which is now in suc- 
cessful operation. In this way, as appears 
from the affidavits, was every dollar of the 
floating debt, complained of, created. It 
went to increase the securities of the bond- 
holders by adding to the value of the road, 
and increasing the tolls for the payment of 
the interest and principal. But this is now 
insisted on as a misapplication of the funds 
of the road, which not only authorizes, but 
requires the appointment of a receiver. 

But this does not, in my judgment, evince 
bad faith on the part of the company, but, 
on the contrary, showed a laudable desire to 
save the bond-holders and all the parties in- 
terested from loss. 

Had the road been in the hands of a re- 
ceiver, no chancellor fit to deal with these 
subjects, it appears to me, could have hesi- 
tated to order the receiver to do, in this re- 
spect, what the company has done. In the 
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deed of trust it is specially provided that the 
trustee, if he take possession of the road, 
shall make repairs, additions, &c, and an of- 
fer is now made to pay this floating debt, so 
far, at least, as laborers are concerned, if the 
road be given up by the company. Whether 
the debt be due to laborers on the road or to 
others, is not material, seeing it was incurred 
under the urgent request of the trustee and 
several of the bond-holders, and for the pres- 
ervation and life of the road. 

When property is purchased and placed up- 
on the road, no lien being taken by the seller, 
it becomes subject to the mortgage lien on 
the road, so that it is not liable to an execu- 
tion, except under the mortgage; and exist- 
ing liens on the road, under the mortgages, 
can only be adjusted by a court of equity. 

But it is said, the complainant, and a part 
of the bond-holders, had no power to author- 
ize the new expenditure in the completion of 
the road. Such an authority as was exer- 
cised will be respected and sustained by any 
chancellor, at least so far as to relieve the 
company from any penalty or charge of mis- 
application of the funds of the road. 

By what authority does the complainant 
sue in this case and claim a right to have 
equities adjusted between parties who claim 
conflicting interests? But in a matter of this 
kind, so essential to the interests of the bond- 
holders, there can be no difficulty in sus- 
taining the company, as above stated. Bat 
still the default is admitted, and the failure 
to pay occurred under the circumstances 
stated; and the question now is whether this 
default requires the appointment of a receiv- 
er and a discontinuance of the agency which 
now controls the road; and this is to be done 
preparatory to the sale of the entire property 
of the road. 

The bonds will not be due and payable for 
many years. They who made the loans look- 
ed to the intei-est, and tne ultimate payment 
of the principal. 

This procedure involves some fourteen or 
fifteen millions of property; the property of 
the railroad and of the bondholders. Care 
should be taken in this case, as in all others, 
to administer equity, without, if possible, a 
sacrifice of property. 

From the exhibits in this case, there is a 
reasonable probability that, in the course of 
a short period, a vigorous operation of this 
road may enable its directors to pay the de- 
ferred interest and their floating debt; and 
the discharge of these will make the payment 
of the current interest on its bonds easy, out 
of the net profits. 

If there were no other interests involved 
than that of the bond-holders, such a course 
is so strongly recommended by equitable con- 
siderations, that no intelligent holder of such 
securities could object to it. The floating 
debt has accrued under circumstances which 
give a strong claim to the company for some 
indulgence in the payment of the deferred 
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interest, seeing the completion has added so 
much value to the security of the bond-hold- 
-ers, and increased the profits of the road; 
and, especially, as the work was done on the 
recommendation of the complainant, and a 
part of the bondholders. 

So far as the conduct of the company has 
been developed in this somewhat informal 
examination, it is entitled to the highest com- 
mendation for its firmness, energy and suc- 
cess, in the accomplishment of this great 
work. 

There is a strong probability that, in a 
very short time, the road will be in a condi- 
tion to meet its engagements under the mort- 
gages, which is all the bond creditors have a 
right to demand. 

No change of agency could increase, I am 
convinced, the efficiency of that already em- 
ployed on the road. A sale of the property 
would in all probability, sacrifice the stock 
of the road amounting to between two and 
three millions of dollars, and, more than half 
if not two-thirds of the property of the bond- 
holders. It might enable some one or more 
persons to purchase the road at an almost 
nominal consideration. These consequences, 
I admit, are not to stand in the way of an 
equitable right, enforced under circumstan- 
ces of fairness and justice. But if such re- 
sults may be avoided by a short postpone- 
ment of the interest, and under a prospect 
of a speedy payment, I hold myself author- 
ized to do so, under the facts above stated. 

But I will afford to the bond-holders every 
reasonable assurance that can be required. 
I will admit an order to be entered that the 
motion of the complainant for the appoint- 
ment of a receiver be denied, and that the 
said company, from and after the 1st day of 
January next, set aside one-half of the net 
earnings of the road, for the payment of the 
Interest of the bonded debt of said company, 
—the other half to be applied to the payment 
of the floating debt of the company, a report 
of the gross and net earnings to be made to 
the court monthly by the secretary of the 
company; that is for the month of January, 
and at the close of the succeeding months, 
so soon as the returns can be received and 
made out, half of the net earnings to be paid 
into court for the bondholders. The com- 
pany will report, also, in the court how the 
net earnings have been expended from the 
1st of November to the 1st of January afore- 
said. 

But nothing in this order is to be under- 
stood as preventing the plaintiff from renew- 
ing his motion for a receiver at any time 
prior or subsequent to said 1st of January, 
upon any new statement of facts which he 
may be able to present. 

The Interest is payable on demand. If the 
bringing of the action be considered a suffi- 
cient demand, the coupons must be present- 
ed and filed, if payable to bearer, before pay- 
ment will be ordered. 

30fed.oas. — 2 
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WILLIAMSON v. RICHARDSON.* 

Circuit Court, S. D. Georgia. May 27, 186T. 

Special and General Agents — Collection of 

Money — Revocation of Authority — 

.Bonds— Payment— Usage. 

[1. An attorney employed, not to attend to 
all his client's legal business, but to collect a 
particular debt, is a special, as opposed to a 
general, agent; and those dealing with him 
are bound to ascertain the extent of his au- 
thority.] 

[2. The appointment of a second attorney or 
agent to collect a debt is a revocation of the au- 
thority of the first one, and persons knowing of 
the second appointment are held to a knowledge 
of the revocation.] 

[3. A bond given in 1869, payable in "dollars 1 ' 
generally, was payable in gold and silver only; 
but, after the passage of the legal tender acts, 
it could lawfully be discharged by legal tender 
notes.] 

[4. A custom or usage of paying debts in 
Confederate notes in the insurrectionary states 
during the war of the Rebellion was illegal, 
and cannot be sanctioned as of any binding 
force.] 

[This was an action at law by Madeline J. 
Williamson against John Richardson.] 

ERSKINE, District Judge (charging jury). 
This is an action of debt on bond for twelve 
thousand dollars principal, and containing a 
penalty in like sum if conditions of the bond 
be not performed. At the date of the bond, 
the plaintiff was not a citizen of Georgia, 
and at the commencement of this suit she was 
a citizen of the state of Pennsylvania. The 
defendant made the bond to the plaintiff in 
the city of Savannah on the first of January,, 
1859, to secure the purchase money of a house 
sold .to him by plaintiff, and situate in this 
city. It is stipulated in the bond that the in- 
terest, at the rate of seven per cent, per an- 
num, on the twelve thousand dollars, shall be 
paid in the manner following, namely: The 
interest thereon on the first day of January 
of each and every year from the date of the 
instrument until the first day of January, 
18G3, inclusive, and upon which day there 
shall also be paid six thousand dollars, part 
of the principal sum. And on the first day of 
January in each and every year thereafter 
the interest as and at the rate aforesaid, on 
such part of the twelve thousand dollars as 
shall then remain unpaid, together with one 
thousand dollars, part of the principal sum, 
until the whole principal with the interest 
shall be paid. Such, I believe, is the sub- 
stance of the bond. It is admitted that the 
interest up to the first of January, 1864, is 
paid. So, there is no question for you, gentle- 
men, on that. 

Defendant admits that the remaining moie- 

i £Not previously reported.] 
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ty, six thousand dollars and the interest, less 
<?50), is still unpaid. Therefore the main 
question may be said to resolve itself into 
the inquiry whether the six thousand dollars 
falling due on the first of January, 1863, has 
or has not been paid. 

The declaration contains two counts, the 
first having several branches. To these 
counts defendant has pleaded three pleas. 
Plaintiff has replied, and the parties at con- 
troversy came to issue. These pleadings have 
been read; but they are not for your consid- 
eration; it being the exclusive province of 
the court to pass upon the pleadings, while 
your appropriate duty is to weigh the facts 
presented, and a true verdict give, according 
to the evidence adduced before you. This be- 
ing understood, and the whole testimony hav- 
ing been heard by you, I must trouble you 
with even a brief resume of it, necessarily 
familiar with it in all its phases as you are. 

Plaintiff offered the bond in evidence. De- 
fendant objected, unless certain credits there- 
on indorsed should then also go to the jury. 
To this plaintiff objected, because, as she 
said, she was not bound to prove these credits, 
that being the duty of defendant The court 
sustained the plaintiff, and she closed her evi- 
dence. If you find, gentlemen, that Gen. A. 
R. Lawton was the agent of the plaintiff to 
collect and receive payment of the bond sued 
on, then he was, in contemplation of law, a 
special, and not a general, agent, upon the 
proofs in the case. Although it be true that 
one may be a general agent who is put in the 
place of the principal to transact all his busi- 
ness of a particular kind, as a factor to buy 
and sell all goods, and a broker to negotiate 
all contracts of a certain description, an at- 
torney to transact all his legal business, a 
master to perform all things in relation to the 
usual employment of his ship, and so in many 
other instances,— such one is a general agent 
in the line of business in which he is em- 
ployed. And, in the ease of a person em- 
ployed specially in one single transaction, 
the rule is directly the reverse. The party 
dealing with such a one must ascertain the 
extent of the agent's authority, and, if he does 
not, he must abide the consequences. A gen- 
eral authority arises from a general employ- 
ment in a specific capacity, such as a factor, 
broker, attorney. &e. I charge you that an 
attorney to transact all legal business of a 
man is his general agent in that capacity; 
while an attorney to collect a particular debt 
is a special attorney. Therefore, if you find 
that A. R. Lawton's authority to collect was 
limited to a particular debt, he was the spe- 
cial agent of the plaintiff, not the general 
agent. 

If you find, gentlemen, that A. R. Lawton 
was a special agent, then it was the duty of 
Mr. Richardson, the defendant, to ascertain, 
by inquiry, the nature and extent of Law- 
ton's authority; and, if he departed from or 
exceeded it, the defendant must bear the loss. 



And if you find that A. R. Lawton was the 
attorney at law of the plaintiff to collect this 
bond, in this particular instance, and not her 
general attorney to transact her law business, 
and make collections generally, then he was a 
special agent; and, if his authority be de- 
parted from, the person dealing with him 
must be content to abide the consequences. 
; An attorney at law is the agent of his client, 
and, when a claim is placed in his hands to 
collect, the only power granted to him is to 
receive the money, if the debtor will pay, 
or to enforce payment by suit; and conse- 
quently he cannot accept anything in dis- 
charge of the liability but cash. 12 Ala. 342. 
If you find that a second agent was appoint- 
ed to perform the same duties, as to the same 
contract, as were intrusted to the previous 
agent, and this fact was known to the debtor, 
it is, in law, a revocation as to him of the 
powers of the first appointed agent. And, I 
may add, a power of attorney may be revoked 
by implication as well as by express declara- 
tion. 

It is a principle well established that an at- 
torney at law cannot commute or compound 
the debt for anything other than money with- 
out the assent of his client; and, if he does, 
the client is not bound. Nor ean an attorney 
in any matter of trust, confidence, discretion, 
or judgment delegate his authority. The bond 
in evidence before you, gentlemen, is, as we 
have seen, for twelve thousand dollars prin- 
cipal, and was made on the first day of Janu- 
ary, 1859,— some two years before the in- 
auguration of the Rebellion, and about three 
years anterior to the passage of the law of 
congress known as the "Legal Tender Act" 
[Act Feb. 25, 1862; 12 Stat. 345]. When this 
bond was entered into, all contracts for the 
payment of dollars generally were payable in 
gold and silver; for, by the laws then in force, 
coin from these metals could alone be law- 
fully tendered in payment. "Dollars," in the 
bond, was of the same import as if the words 
"gold and silver" were therein mentioned. 
Upon the falling due of the six thousand dol- 
lars on the first of January, 1863, it could 
have been discharged in legal-tender notes, 
because prior to this time the paramount au- 
thority of the United States had declared the 
legal value of these notes. 

You will doubtless recollect, gentlemen, 
that, during the progress of this case, coun- 
sel for defendant asked a witness, whether 
Confederate money was not received about 
that time (1863 or '64) generally in payment of 
debts, and whether it was not exclusively in 
general use? Counsel for plaintiff objected. 
Argument followed, and numerous authori- 
ties were cited on either side. When learned 
counsel will present questions of this nature, 
it is becoming that they be answered by the 
court. I expressed it then as the opinion of 
the court— an opinion strengthened by further 
reflection— that if such was the usage, it was 
wholly illegal, and could not be recognized. 
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No usage of any class of men can be support- 
ed in opposition to the established principles 
of law. To suffer a usage or custom of this 
sort to be set up would be sanctioning diso- 
bedience, and giving to disloyalty its unhal- 
lowed fruits. Yet here, in this court, it was 
attempted to be shown that in the year 1863, 
or 1864, in one of the states in insurrection, 
a. usage or custom existed to pay monied ob- 
ligations in a pretended currency, which had 
its origin in treason and rebellion against the 
lawful government of the United States. Be- 
sides, this alleged usage or custom is want- 
ing in every requisite to make it valid; for, 
to be valid, it must be ancient,— of long stand- 
ing and known; it must be peaceable, certain, 
continued, reasonable and compulsory. 

It may not be wholly unnecessary to say 
to you, gentlemen, that it is a general prin- 
ciple of established law, that one owning 
properly may, where no fraud, misrepresenta- 
tions, or circumventions is put upon him, or 
In any wise enters into the transaction, alien- 
ate it absolutely, or qualifiedly for what cur- 
rency or thing he pleases, or even give it 
away; but the case before you, for your 
present consideration, Is of an entirely differ- 
ent character. Here a contract was made 
in 1859,— six thousand dollars of the prin- 
cipal debt to be paid some three years there- 
after; and the question for your determina- 
tion is, has this six thousand dollars been 
paid or not? I leave it with you to say. 

Gentlemen: This has been a tedious case; 
and, although at first it seemed intricate, I 
think it no longer appears so. It has been 
most thoroughly argued by counsel; and it 
was a pleasing satisfaction to the court to 
observe how directly you gave your attention 
to the testimony, and to arguments presented 
to you. You will now retire and consider of 
your verdict. 

Verdict: We find the bond declared upon to 
he the bond- of the defendant, and assess damages 
■to the plaintiff in the sum of twelve thousand dol- 
lars, with interest from the 1st day of January, 
1864, two thousand dollars of the principal not 
yet due, one thousand to become due on the 1st 
<lay of January, 186S, with interest and one thou- 
sand dollars to become on the 1st day of January, 
1869, with interest and costs of suit 
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WILLIAMSON v. RINGGOLD. 

[4 Cranch, O. 0. 39.] i 

Circuit Court, District of Columbia. May 
Term, 1830. 

Replevin — Wrongful Execution — Title op 

Plaintiff— Burdes of Proof— Bill 

of Sale — Fraud. 

1. Replevin will lie for the goods of a stran- 
ger taken in execution as the goods of the 
debtor, if taken out of the actual or con- 
structive possession of the plaintiff. 

[Cited in Calvert v. Stewart, Case No. 2,327.] 

i [Reported by Hon. William branch, Chief 
Judge.] 



2. Upon the plea of property in the defend- 
ant, the burden of proof is on the plaintiff. 

3. An absolute bill of sale is fraudulent as 
to creditors, unless accompanied and followed 
by possession. 

Replevin for the plaintiff's goods taken in 
execution by the defendant [Tench Ring- 
gold], as marshal of the District of Colum- 
bia, at the suit of Thomas Carberry v. John 
Wells, Jr. 

Mr. Morfit, for defendant, moved the court 
for a return of property, on the ground that 
it was in the custody of the law under a 
fieri facias against Wells at the suit of Thom- 
as Carberry, and cited Cromwell v. Owings, 
7 Har. & J. 65, 60, 61; Meany v. Head [Case 
No. 9,379]; Pritcbard v. Stephens, 6 Term 
R. 522; Thompson v. Button, 14 Johns. 84; 
Mills v. Martin, 19 Johns. 7; Ilsley v. Stubbs, 
-5 Mass. 280; and 6 Com. Dig. 490. 

Mr. Coxe, contra, cited Clark v. Skinner, 
20 Johns. 465. 

CRANCH, Chief Judge, delivered the opin- 
ion of the court (THRUSTON, Circuit Judge, 
dissenting). 

This is a replevin for the plaintiff's goods, 
taken on a fieri facias, against John Wells, 
Jr., at the suit of Thomas Carberry, is- 
sued out of this, court Mr. Morfit, for the 
defendant, has moved the court for a return 
of the goods under the act of assembly of 
Maryland, 1785, c. 80, § 14 (and also for a 
venditioni exponas), because the goods were, 
as it is said, in the custody of the law, and 
therefore could not lawfully be replevied, 
whether the plaintiff in replevin [James Wil- 
liamson] was, or was not, the owner of the 
goods at the time of the taking, and wheth- 
er they were taken by the marshal out of the 
actual possession of the plaintiff in replevin, 
or out of the actual possession of Wells, the 
debtor in the execution. 

It is understood to be admitted in argu- 
ment, that the goods were the property of 
the plaintiff in replevin, at the time of the 
taking by the defendant, and that the de- 
fendant took them to satisfy the execution 
against Wells. It is not stated whether they 
ever had been in the possession of the plain- 
tiff, nor whether they were taken from the 
actual possession of Wells, or from the ac- 
tual or constructive possession of the plain- 
tiff. If the goods never had been in the 
possession of the plaintiff, they must -be re- 
turned to the defendant under the act of as- 
sembly of 1785, c. 8, § 14, upon a retorno 
habendo bond being given by the defendant; 
for that act strongly implies that the return 
to the defendant is to be ordered of course, 
unless the defendant obtained the possession 
"forcibly or fraudulently"; or that the pos- 
session having been first in the plaintiff, 
"was got, or retained by the defendant, with- 
out proper authority or right derived from 
the plaintiff;" in which ease the court is 
authorized "to refuse to order a return to 
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the defendant, until a judgment Is given in 
the action." But, upon such return, when 
ordered, the defendant must give bond and 
security to restore the goods to the plaintiff, 
if such should be the judgment of the court. 
If, therefore, the plaintiff cannot show that 
the defendant took the goods out of his ac- 
tual or constructive possession, the return 
must he ordered, of course, to the defendant. 
Cullum v. Bevans, 6 Har. & J. 471. 

The motion for a return, upon the ground, 
that goods in the custody of the law are not 
to be replevied, is, in effect, a motion to 
quash the replevin; for if the return should 
be ordered, it must be without bond; and 
such an order would be of course, if the 
plaintiff in replevin were the debtor in the 
writ of fieri facias; for the law, in that re- 
spect, is well settled in this country as well 
as in England. But it is not well settled, 
either there or here, that a man cannot main- 
tain replevin for his goods taken out of his 
actual or constructive possession by an offi- 
cer, to satisfy an execution against a third 
person. In some of the states it is well set- 
tled that he can. But in Maryland, the 
court of appeals has lately delivered a sol- 
emn opinion, that he cannot, in the case of 
Cromwell v. O wings, 7 Har. & J. 60, 61. In 
England, it will be found that every case 
adduced in support of the rule, that replevin 
will not lie for goods in the custody of the 
law, are cases where the plaintiff in replevin 
was the debtor himself. It is said to be a 
rule founded upon the policy of the law; and 
the reason given by Gilbert on Replevins 
(161), in the very passage relied upon in sup- 
port of the rule, is, that "it would be trou- 
bling the execution awarded, if the party on 
whom the money was to be levied should 
fetch back the goods by a replevin; and, 
therefore, they construe such endeavors to be 
a contempt of their jurisdiction; and upon 
that account commit the offender." Goods 
seized and held by a trespasser, cannot, sure- 
ly, be said to be in custody of the law, except 
as against the trespasser himself, when they 
are seized in execution. The policy of the 
law refuses him the right to question the 
validity of the judgment, or to deny his in- 
terest in the property, by any means that 
would defeat or delay the execution; but it 
does not refuse a third person the means of 
protecting his rights from illegal violation. 
The general rule is, that replevin will lie 
wherever trespass will lie for taking the 
plaintiff's goods. There is, however, this 
difference between trespass and replevin, 
that trespass will lie upon possession alone; 
but replevin requires property in the plain- 
tiff. All that is necessary to support the ac- 
tion, is property in the plaintiff, either gen- 
eral or special, and a wrongful taking from 
the plaintiff's possession, either actual or 
constructive. The idea suggested by Black- 
stone, and repeated by several other elemen- 
tary writers, that replevin will only lie for 
goods taken by distress, has no foundation. 



I have not found it supported by a single 
adjudged case. On the contrary, the cases 
are abundant, from the time of the Year 
Books to the present moment, in which re- 
plevin has been supported for goods not tak- 
en by distress. Blaekstone (3 Comm. 145b) 
says: "The wrongful taking of goods being 
thus most clearly an injury, the next consid- 
eration is, what remedy the law of England 
has given for it. And this is, in the first 
place, the restitution of the goods them- 
selves, so wrongfully taken, with damages 
for the loss sustained by such unjust inva- 
sion; which is effected by action of replev- 
in." "This obtains only in one instance of 
an unlawful taking, that of a wrongful dis- 
tress." For this assertion, he cites no au- 
thority whatever; and it is believed none 
can be found. Baron Gilbert, whose Treat- 
ise upon the Law of Replevins was published 
some years before Blackstone's Commenta- 
ries, defines the writ of replevin thus: "A 
replevin is a justicial writ to the sheriff, 
complaining of an unjust taking and deten- 
tion of goods or chattels, commanding the 
sheriff to deliver back the same to the own- 
er, upon security given to make out the in- 
justice of such taking, or else to return the 
goods and chattels." Gilb. Repl. 58. 2 Sell. 
Prac. p. 153, following Blaekstone, says: 
"Replevin is a remedy grounded upon a dis- 
tress; for goods are only replevisable when 
they have been taken by way of distress." 
.But he cites no authority, except Co. Litt^ 
145, which gives no countenance to such a 
doctrine. It only shows that replevin is the 
proper remedy in cases of distress for rent; 
but not that replevin will not lie for goods 
not distrained. On the contrary, Lord Coke 
says, that when the defendant claims prop- 
erty, although upon the plaint the sheriff 
cannot try the question, "yet the plaintiff 
may have a writ, de proprietate probanda, 
directed to the sheriff, to try the property;, 
and if, thereupon, it be found for the plain- 
tiff, then the sheriff to make deliverance, 
(for so be the words of the writ); and if for 
the defendant, he can no further proceed. 
But that is but an inquest of office; and, 
therefore, if thereby it be found against the- 
plaintiff, yet he may have a writ of replevy 
to the sheriff; and if he return the claim of 
property, &c, yet it shall proceed in the court 
of common pleas, where the property shall 
be put in issue and finally tried." This pas- 
sage shows, that replevin will lie to try the 
title to goods, which have been wrongfully 
taken from the possession of the plaintiff. 

In the action of replevin, neither the writ 
nor the declaration says any thing of the 
goods being taken as a distress. The in- 
jury complained of is, that the defendant 
took and unjustly detains the plaintiff's 
goods, not that he took them for any partic- 
ular purpose. In the ease of Shannon v. 
Shannon, 1 Schoales & L. 327, Lord Redes- 
dale says: "Mr. Justice Blackstone's defini- 
tion of the action of replevin is certainly too- 
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narrow. Many old authorities will be found 
(in the books) of replevin being brought 
where there was no distress." "It is an ac- 
tion founded on a taking, and the right 
which the party from whom the goods were 
taken has to have them restored to him, un- 
til the question of title to the goods is de- 
termined." In the ease of Meany v. Head 
[Case No. 9,379], Mr. Justice Story said: "At 
common law, a writ of replevin never lies, 
unless there has been a tortious taking, ei- 
ther originally or by construction of law, by 
some act which makes the party a trespass- 
er ab initio." In Ilsley v. Stubbs, 5 Mass. 
283, Mr. Chief Justice Parsons said: "The 
defendant, to support his plea, has argued, 
that replevin at common law does not lie, 
unless where goods are taken by distress as 
a pledge. It is true, that anciently, replevin 
was generally sued out to replevy cattle tak- 
en by distress as a pledge; but, in fact, re- 
plevin lies for him, who has the general or 
special property in chattels, against him 
who has wrongfully taken them." So, in 
Shearick v. Huber, 6 Bin. 2, which was re- 
plevin against the purchaser of the plain- 
tiff's goods, at the sheriff's sale, under a fieri 
facias against a stranger, Mr. Chief Justice 
Tilghman said: "No doubt but replevin is 
the proper form of action; for although, in 
England, this form of action has been gen- 
erally confined to cases of goods distrained 
for rent, yet, with us, it has been used in 
all cases where chattels, in the possession of 
one person, have been claimed by another." 
So, in Woods v. Nixon, Add. 134, the presi- 
dent of the court of common pleas said: 
"The practice, in Pennsylvania, has been to 
issue replevin in all cases where a man 
claims property detained from him." So, in 
2 Wheat Selwyn, N. P. 896, Selwyn says, 
"that Blackstone's definition is too narrow;" 
and Mr. Wheaton, in his note, says, "that 
replevin lies for any tortious taking of goods 
from the possession of the plaintiff, and not 
in case of a distress only, is well settled in 
.England, and has been recognized and adopt- 
ed as sound doctrine, by the supreme court 
of New York." Dane, in his Abridgment 
(volume 5, p. 915), speaking of Blackstone's 
definition, says: "It has been truly observed, 
that this definition is too narrow." "The 
writ is founded on a taking, and the plain- 
tiff's right to have the goods restored to him 
until the question of title to them is deter- 
mined." And Daniel Dulany, in his opinion 
given in the year 1771, in the case of Oour- 
sey v. Wright, 1 Har. & McH. 396, says: 
"The case supposed, would exemplify the 
very definition of replevin; 'a remedy, pro- 
vided by the law, for the specific recovery of 
personal property unjustly taken and detain- 
ed;' though Blaekstone says, very errone- 
ously, that replevin is only in one instance of 
unlawful taking, that of a wrongful dis- 
tress." In the case of Hopkins v. Hopkins, 
10 Johns. 373, Mr. Chief Justice Kent said: 
"The action of replevin is grounded on a 
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tortious taking, and it sounds in damages, 
like an action of trespass, to which it is ex- 
tremely analogous, if the sheriff has already 
made a return (of the goods) and the plain- 
tiff goes only for damages for the caption." 

Comyns (Dig. "Replevin," A) says: "Re- 
plevin lies of all goods unlawfully taken." 
So, in the case of Pangburn v. Patridge, 7 
Johns. 143, Mr. Justice Van Ness, in deliver- 
ing the opinion of the supreme court of New 
York, said: "The opinion I expressed, on the 
trial of this cause, that replevin lies only in 
the case of an unlawful distress, was a mis- 
taken one. The passage to that effect in 
Blackstone's Commentaries, is not warrant- 
ed by the books. This action is usually 
brought to try the legality of a distress; but 
it will lie for any^ unlawful taking of a chat- 
tel. Possession "by the plaintiff, and an ac- 
tual, wrongful taking by the defendant, are 
the only points requisite to support the ac- 
tion; and none of the cases, defining the na- 
ture of the action, confine it specially to the 
case of a chattel taken under pretence of a 
distress. The old authorities are, that re- 
plevin lies for goods taken tortiously, or by 
a trespasser, and the party injured may have 
replevin or trespass, at his election. This is 
so laid down by Gascoigne, J., 7 Hen. IV. p. 
28b; and by Danby, J., 2 Edw. IV. p. 16; and 
by Brian, J., 6 Hen. VII. g; and these dicta 
are cited as good, law, in Brooke, Abr. tit. 'Re- 
plevin,' pis. 36, 39, and in Rolle, Abr. tit. 'Re- 
plevin,' B. The same rule was admitted by 
the judges in Le Mason v. Dixon, 1 W. Jones, 
173, and in Bishop v. Montague, Cro. Eliz. 824. 
Similar language is held in many of the modern 
authorities, and particularly by Baron Gilbert, 
Baron Comyns, and Lord Redesdale. The opin- 
ion of the latter is reported by Schoales and 
Lefroy, in which he lays down the law with 
peculiar accuracy and precision.'' The case 
from 6 Hen. VII. p. 9, is thus stated by 
Brooke ("Replevin," pi. 36): "A man takes 
my goods as a trespasser, I may have replev- 
in, although the trespasser has property by 
the tort, for this is of the property which 1 
had at the time of the caption; but I can- 
not have detinue, for that is of the properly 
which is in me at the time of the action 
brought. (Per Brian.)" The case from the 
Year Book, 7 Hen. IV. p. 28b, is abridged by 
Brooke, tit. "Replevin," pi. 15, where he 
says: "By some, replevin will not lie for 
beasts taken contra pacem; but, per Gas- 
coigne, he may have replevin or trespass." 
The case from 2 Edw. IV. p. 16, is thus 
abridged by Brooke, tit. "Replevin," pi. 39: 
"Per Danby: When a trespasser takes my 
goods, I may have replevin, for I may affirm 
the property in me, or I may have trespass, 
and disaffirm the property. Note. That by 
him, where a man delivers his goods to W. 
N., and a stranger takes them, yet the bailor 
may give them to another, and the gift is 
good. Littleton, contra, for the property is 
in the stranger; and he said well, as it seems; 
and yet, that replevin lies, is good law, for 
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this is of the property -which was in him at 
the time of caption; but in the other case, 
the property was not in him at the time of 
the gift." These eases are also cited by 
Rolle, in his Abridgment, tit "Replevin," B, 
2, as good law. He also says (tit "Replev- 
in," c. 1): "If the cattle of a man are ma- 
nuring and agisting my land, levant et cou- 
chant, and are taken by strangers, I may 
have replevin. 42 Edw. III. p. 18; 21 .Hen. 
VIII. p. 14b; 11 Hen. IV. p. 17, and 2 Edw. 
III. p. 44." The case of Leonard v. Stacy, 6 
Mod. 68, was replevin for goods, of which 
the plaintiff had been cheated. 

It is admitted, on all hands, that "property 
in the defendant," or even "in a stranger," is a 
good plea. It follows, therefore, that when 
the property is taken by the defendant, from 
the possession of the plaintiff, under the claim 
of title, replevin is the proper action to try 
that title. But the plaintiff in replevin cannot 
be supposed to know, beforehand, what pre- 
tence the defendant may set up as an excuse 
for the taking; and whether that excuse be 
true or not cannot be known until the trial, 
so that it cannot be said, in any ease where 
the taking of the plaintiff's goods has been 
from the possession of the plaintiff himself, 
that replevin will not lie. It is true, that in 
many such cases of taking, replevin cannot be 
maintained, because, upon the trial, it may 
turn out that the taking was lawful; but still, 
in those cases, replevin is the proper action 
to try the lawfulness of the taking, and the 
court will not quash the writ before that ques- 
tion is decided, unless the writ shall have been 
issued under such circumstances as to be a 
contempt of the court Gilb. Repl. 161. This 
happens when the improper interference of 
one of the parties in the cause obstructs the 
execution of the judgment of the court In 
such a case, it is considered as a constructive 
contempt. The general rule, then, is clearly 
established, that replevin will lie for every 
wrongful taking of the plaintiff's goods out of 
his possession. But there is said to be an ex- 
ception to this general rule, and that is, where 
the goods are in the custody of the law. 

It may be well here to inquire, in what 
cases goods are said to be "in the custody of 
the law." 

1.. When cattle are justly seized for rent ar- 
rear, or for damage feasant, and impounded, 
but not before they are impounded. Thus, 
Gilbert on Replevins (Ed. 1757, pp. 61, 62) 



says: 



'Tis to be observed that there are two 



things complained of in this writ, viz., the 
taking and detention of the pledges, as the 
words of the writ express it, quae cepit et in- 
juste detinet; but what is principally contro- 
verted in replevin is, whether the taking be 
just or not. For there are but two cases 
wherein a distress, justly taken, whether for 
rent or damage feasant, can be unlawfully 
detained. -The first is, where the arrears of 
rent, or amends for the damage, are tendered 
to the party distraining; and this tender must 
be made before the beasts are impounded; for, 



when the beasts are in the custody of the law, 
the person distraining cannot be said unlaw- 
fully to detain what is in the custody of the 
law." 

2. When goods are distrained for fines, or 
taxes, or by way of execution upon convic- 
tions before inferior tribunals, they are in the 
custody of the law; as in Rex v. Burchet, 8 
Mod. 208; Marriott v. Shaw, Comyn, 274; and 
Rex v. Monkhouse, 2 Strange, 1184, which 
were convictions under the game laws. Win- 
nard v. Poster, 2 Lutw. 1191, where goods 
were taken by attachment, to enforce payment 
of the judgment of an inferior court. Ayles- 
bury v. Harvey, 3 Lev. 204, where a silver 
cup was seized, upon a condemnation by jus- 
tices of the peace, under the excise acts, for 
the non-entry of strong waters. Gins v. 
Dams, 2 Lutw. 1179, where cattle were taken 
by a warrant of two justices, for a poor rate; 
Olift, Ent. 636, for a militia fine; Lev. Ent. 
152, on a conviction of fraud upon the excise; 
Lukin v. Eve, Moore, 89, for amercement in 
a court leet; Co. Ent. 570b, 572a, 573a; Fletch- 
er v. Ingram, 5 Mod. 124; Stephens v. Haugh- 
ton, 2 Strange, 847; Tott v. Ingram, 1 Brownl. 
& G. 185; Id. 189. So, for breach of a by-law, 
Winch. Ent 90; 3 Wils. 155. So, for a poor- 
rate, Milward v. Caffin, 2 W. Bl. 1330. So, 
for a judgment of commissioners of sewers. 
Pritchard v. Stephens, 6 Term R. 522. These 
were all cases where the goods were clearly 
in the custody of the law, and yet there was 
no question that replevin would lie. In many 
of them the plaintiff recovered, and in all of 
them the causes appear to have been tried 
upon their merits, except the case of Rex v. 
Monkhouse, 2 Strange, 1184, where the court 
granted an attachment against the under- 
sheriff for granting a replevin for goods seized 
under a conviction, by an inferior tribunal, 
for deer-stealing. It is a very short note of a 
case, and it does not appear whether the re- 
plevin was quashed, nor whether the officer 
was punished for the contempt. But in a pre- 
ceding case (Rex v. Burchett, 1 Strange, 567), 
which was replevin for goods taken upon a 
distress, under the game laws, the court dis- 
charged the rule to show cause why an at- 
tachment should not issue against the officer 
who issued the replevin, and" refused to set 
aside or quash the replevin (s. c. in 8 Mod. 
208). The reason given for discharging the 
rule was, "that it was only a contempt to the 
inferior jurisdiction of the justices, and, in 
that case, the B. R. never interposes." 

3. A third case, where goods are said to be 
in the custody of the law, is, where they have 
been seized in execution, upon a writ of fieri 
facias, or attachment issuing from a superior 
court. In this case, it is admitted, on all 
hands, that the debtor himself will not be 
permitted to replevy them out of the hands of 
the officer; but this cannot be on the ground 
that the goods are in the custody of the law, 
for they are equally in the custody of the law 
when distrained and impounded for rent ar- 
rear, or for damage feasant, or for taxes, or 
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for fines, or by way of execution of the judg- 
ments of inferior tribunals; and yet the books 
are full of cases of replevin for goods thus 
seized, and in custody of the law. It is only 
upon the ground of constructive contempts of 
court, out of court, that the superior tribunals 
In England have restrained the issuing of a 
replevin, where the debtor, or any party to a 
suit in those tribunals, has attempted to ob- 
struct the execution of their judgments. 

Thus, Gilbert on Replevins (161) says: "If 
a superior jurisdiction award an execution, it 
seems that no replevin lies for the goods taken 
by the sheriff by virtue of the execution, and 
if any person should pretend to take out a re- 
plevin and execute it, the court of justice 
would commit them, for a contempt of .their 
jurisdiction, because, by every execution the 
goods are in the custody of the law, and the 
law ought to guard them; and it would be 
troubling the execution awarded, if the party 
on whom the money was to be levied, should 
fetch back the goods by a replevin; and there- 
fore they construe such endeavors to be a con- 
tempt of their jurisdiction, and, upon that 
account, commit the offender. But if any in- 
ferior jurisdiction issues an execution, a re- 
plevin will lie for the goods taken by that ex- 
ecution; because the inferior jurisdiction, be- 
ing restrained within particular limits, the 
officer who took the goods is obliged to show 
that he took the goods within those limits; 
and that the inferior court, which issued the 
execution, did not exceed their authority in 
issuing it. Besides, an inferior court cannot 
commit for contempt out of the court; and 
hence it is that the officer of an inferior court 
is to show by what authority he took the 
goods. Thus, in a replevin the defendant was 
put to justify by a condemnation before a jus- 
tice of peace for not entering of strong wa- 
ters; and a warrant, on that, for levying 20s. 
fine on the plaintiff." Aylesbury v. Harvey, 
3 Lev. 204. 

The distinction here taken, between the pro- 
ceedings of courts of superior and inferior ju- 
risdiction, is very just, because every thing is 
presumed to be within the cognizance of a 
court of superior jurisdiction which is not 
clearly shown to be out of it; and nothing is 
presumed to be within the cognizance of the' 
inferior tribunal unless clearly shown to be 
within it Hence, prima facie the proceedings 
of a court of general jurisdiction are right; 
but those of a court of limited jurisdiction are 
wrong unless every thing appears upon the 
face of the proceedings which is necessary to 
give jurisdiction to the tribunal. Therefore, 
as the debtor is not bound to admit more than 
appears on the face of an execution issuing 
from a court of limited jurisdiction, and as 
such executions do not, on their face, show 
all that is necessary to support the jurisdic- 
tion, he is permitted to put the officer or the 
creditor upon the proof of that jurisdiction; 
and the means afforded him is a writ of re- 
plevin, to try the lawfulness of the distress, or 
of the caption of the goods. It is true that the 
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judgment and the execution of an inferior or 
limited tribunal, are as valid, in all matters 
within its jurisdiction, as those of a court of 
general jurisdiction; but the question, of ju- 
risdiction of an inferior tribunal, is always 
open; and he cannot be "construed" to be 
guilty of a contempt, who only takes the usual 
legal means of trying the lawfulness of that 
seizure of his goods which has been made un- 
der the process of a court of doubtful jurisdic- 
tion. It is only where the issuing or the serv- 
ice of the writ of replevin can be punished as 
a contempt of the court from which the execu- 
tion issued, that the books show that replevin 
will not lie for goods taken in execution. The 
books, however, are incorrect in saying that 
in such cases replevin will not lie. They only 
mean to say that the party serving the writ 
will be liable to attachment for his contempt 
in obstructing the execution of the judgment 
of the court, and that the court will, perhaps, 
"quash the writ which is the means of that ob- 
struction. The additional reason, therefore, 
given by Gilbert, is a sound one, why the rule 
is only applicable to goods taken by^ execu- 
tion from the superior courts; to wit, that 
they only can punish for constructive con- 
tempts out of court The ideas of Gilbert up- 
on this point are strongly supported by Chief 
Baron Eyre, in giving his opinion in the case 
of Cawthorne v. Campbell, cited in Anstr. 206, 
212. The question was upon the authority of 
the court of exchequer to remove into that 
court, from another court an action of tres- 
pass brought against the commissioners of ex- 
cise. The chief baron placed the authority to 
remove the cause upon the ground of the ac- 
tion being a contempt of the prerogative of 
the king in relation to his revenue; and, in 
page 212, speaking of a ease decided in the 
time of Henry the 7th, he says: "In this, they 
evidently proceeded upon a general analogy 
to the proceedings in other courts; for there 
is no court that suffers its process, either to 
be insulted, or to be materially interrupted; 
and whenever this is attempted, it is a con- 
tempt upon which the court proceed to grant 
attachments in the first instance." "But that 
this jurisdiction is not a very novel thing, nor 
this a single instance, we may collect from 
other cases that are very clearly established; 
namely, that if a man, at this day, there being 
a seizure in order to condemnation, was to 
presume to replevy the goods, it would be a 
contempt of the court for which an- attach- 
ment would be granted instantly." "So if a 
distress is taken for, a fee-farm rent, or other 
duty to the crown, it is considered a contempt 
to replevy; and an attachment will issue upon 
it, as appears by the case of Hex v. Oliver, 
Bunb. 14." "Originally, therefore, it seems to 
me, that to call into question, or in any man- 
ner to interrupt the course of the prerogative 
jurisdiction, was treated as a contempt of the 
process of the court, and proceeded against 
immediately as such." 

The only cases cited in support of the rule, 
that goods taken in execution cannot be re- 
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plevied, are cases of contempt; unless the loose 
dictum of Bacon in his Abridgment, tit. "Re- 
plevin," C, respecting Bradshaw's Case, and the 
dictum of Mr. Justice Powell, there referred to, 
can be called cases, when none of the facts of 
the cases are stated, nor any book referred to 
in which they can be found. Bacon says, upon 
his own authority, that "it was ruled, in the 
case of one Bradshaw, (T. 12, W. 3, in O. B.) 
that when an act of parliament orders a dis- 
tress and sale of goods, this is in the nature of 
an execution, and replevin does not lie; but if 
the sheriff grants one, yet it is not such a con- 
tempt as to grant an attachment against him. 
And Powell, Justice, said, he remembered a 
ease in the exchequer, where a distress was 
taken for a fee-farm rent due to the king, yet, 
upon debate in the court, no attachment was 
granted, though it was the king's case." In 
these cases there was neither an actual nor a 
constructive contempt of the authority of any 
court; for the first case supposes a distress and" 
sale under an act of parliament; and the other 
was a distress for rent; when, therefore, it is 
said, that in such cases replevin will not lie, I 
understand the expression to mean no more 
than that replevin cannot be maintained. Thus, 
it is said generally, that replevin lies only for 
a wrongful taking; meaning that it can be main- 
tained in such case only; not that it will not 
lie to try the question whether wrongful or 
not. 

In the note in the new edition of Bacon's 
Abridgment (Pbila. 1811, vol. 6, p. 56), it is 
said: "A replevin does not lie for goods seized 
by warrant of a justice of the peace upon a 
conviction for destruction of the game, &c. 
Senib.* 2 Mod. Cas. 208, 209." This reference is, 
no doubt, to the case of Rex v. Burchet (B. R. 
10 Geo. 1724), reported in 1 Mod. Cas. (8 Mod.) 
20S, 209, which was this: "One Burehett was 
convicted by a justice of peace for keeping 
dogs, nets, and ferrets to catch conies, not be- 
ing qualified, &c. And by a warrant from the 
said justice, his goods were distrained for the 
forfeiture; and whilst they were in possession 
of the constable, and before they were sold, the 
town-clerk granted a replevin to take them 
from the constable. And now it was moved to 
set the replevin aside, because goods, thus tak- 
en by distress on such convictions, are irre- 
pleviable; and for an attachment against the 
town-clerk. The court would not set aside the 
replevin; but made a rule to shew cause why 
an attachment should not go." This case ap- 
pears again in 1 Strange, 567, under the name of 
Rex v. Burehett, thus: "The court ordered an 
attachment nisi against the town-clerk of Guil- 
ford, and a defendant convicted on the game 
act, for granting and issuing out a replevin for 
goods distrained for the penalty; but on show- 
ing cause at the next term when Eyre, Justice, 
only was present, he discharged the rule, be- 
cause it was only a contempt to the inferior 
jurisdiction of the justices, and, in that case, 
B. R. never interposes." This case, then, is a 
direct authority against the principle which it 
is cited to establish; for the court both refused 



[30 Fed. Cas. page 24] 

to quash the replevin and to issue an attach- 
ment of contempt for issuing it. There is also 
in the same edition of Bacon's Abridgment 
(volume 6, p. 56) this other note (a) to the Case 
of Bradshaw, there cited: "But now, in such 
cases, it is considered as a contempt for a party 
to replevy; and an attachment will issue upon 
it. Rex v. Oliver, Bunb. 14." I have not seen 
Bunbury's report of that case; but it is a case 
of a fee-farm rent due to the king, cited by Chief 
Baron Eyre, in the case in Anstruther, before 
mentioned. It was a prerogative ease in the 
exchequer, and therefore gives no support to 
the rule respecting goods taken in execution 
from an inferior court; except, that it shows 
that contempt, and not mere custody of the 
law, is the ground of the rule. The note goes 
on further to say, that "replevin does not he 
for goods distrained on a conviction for deer- 
stealing; and if a sheriff grants it, an attach- 
ment shall go against him. Rex v. Monkhouse, 
2 Strange, 1184." The whole case in Strange 
is in these words: "The court granted an at- 
tachment against the under-sheriff of Cumber- 
land for granting a replevin of goods distrained 
on a conviction for deer-stealing." This is the 
whole case; and yet -it seems to be the principal 
authority upon which all the books rely to sup- 
port the principle, that goods taken under an 
execution from an inferior court cannot be re- 
plevied; although in many preceding cases of 
that kind, as we have before seen, replevin was 
maintained. Mr. Dm-nford, in his note to the 
case of Pearson v. Roberts, in Willes, 672, in 
controverting the position of Chief Baron Gil- 
bert, that replevin will lie for goods taken by 
an execution issued by an inferior jurisdiction, 
says, that "the two reasons given by Gilbert, 
by no means warrant it." "His first reason," 
says Mr. Durnford, "fails, if the officer took the 
goods within the limits of the particular jurisdic- 
tion, and if the inferior court did not exceed 
their authority in issuing the execution; in 
short, if it be a legal execution regularly ex- 
ecuted." Surely Mr. Durnford could not mean 
to say that this is a reason why replevin should 
not lie to try the question, whether the goods 
were taken within the limited jurisdiction, and 
whether the court did not exceed its jurisdic- 
tion in issuing the execution. If he did, it is a 
petitio prineipii. As well might he say, that 
for goods lawfully taken as a distress for rent 
replevin will not lie, in order to try the ques- 
tion, whether lawfully taken or not. 

The question which Gilbert was discussing, 
was not whether replevin could be maintained 
for goods lawfully taken in execution, but 
whether it will lie for goods taken" in execu- 
tion, whether lawfully or unlawfully; that is, 
whether the plaintiff will be permitted to com- 
mence that sort of action to try the lawfulness 
of the taking, and to get back his goods while 
that question shall be pending. Mr. Durnford's 
argument only goes to show, that the plaintiff 
would not be entitled to recover upon the trial, 
not that he might not commence the suit "And 
with regard to the second reason," Mr. Durn- 
ford says, "it does not follow, because an in- 
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ferior court cannot commit for a contempt out 
of court, that therefore a replevin will lie; the 
■want of authority to inflict one particular 
(and that an extraordinary) punishment for 
doing the thing, does not prove that the 
thing itself may he legally done." 

Here is the hegging of another principle; to 
wit, that the rule is not grounded, as Gilhert 
supposed, upon the doetrine of constructive con- 
tempts. If the rule he grounded entirely upon 
that doctrine, then the rule does not apply to 
those tribunals towards which there can be no 
constructive contempt. Mr. Durnford ob- 
serves: "The only authority cited by Gilbert 
in support of this opinion, is the ease of Ayles- 
bury v. Harvey, 3 Lev. 204, of which," he 
says, "it is sufficient to observe, 1st, that this 
question was neither agitated at the bar nor 
decided by the bench; and 2d, that the judgment 
of the court was against the plaintiff in replev- 
in." Now, it was because the question was 
not agitated nor decided by the bench, that Gil- 
hert cited it as authority, that whenever the de- 
fendant in replevin justifies under the authority 
of a tribunal of limited jurisdiction, he must 
show that he took the goods within the limits, 
and that the inferior court did not exceed its 
jurisdiction; and that replevin will lie for goods 
taken under the authority of such a limited 
jurisdiction. For it will he seen, by the plead- 
ings in that ease, which are givenatfulllength 
in Lev. Ent. 152, that the defendants had able 
counsel, and that their plea sets forth every par- 
ticular necessary to give jurisdiction to the 
court, and to justify the caption of the goods; 
which particularity would have been unneces- 
sary, if it were sufficient merely to show that 
the goods were taken under an execution is- 
sued by such a court. That such a point should 
not have been suggested, either by the bar or 
the bench, is strong evidence that such was not 
then the law. Mr. Durnford proceeds:— "But 
in opposition to this opinion" (of Gilbert) "may 
he placed Bradshaw's Case, 6 Bac. Abr. 55; 
Rex v. Sheriff of Leicestershire, 1 Barnard. 
110; Hex v. Monkhouse, 2 Strange, USi; and 
Rex v. Burchet, Id., note 1." The Case of 
Bradshaw has been mentioned before, as being 
very loosely reported. It merely states, "that a 
distress and sale, under an act of parliament, 
is in the nature of an execution, and replevin 
does not lie; yet the issuing of it is no con- 
tempt." The particular circumstances of the 
case, and the grounds of the decision are not 
stated, nor what effect the decision had upon 
the cause; whether to quash the writ, or to 
guide the jury in their verdict, or to arrest the 
judgment. So loose a case cannot be consid- 
ered as entitled to any authority. The next case 
arrayed against the chief baron, is Rex v. 
Sheriff of Leicestershire, reported, as it is said, 
in 1 Barnard. 110. This case I have never seen. 
Mr. Durnford has not given us the substance of 
it; but it is sufficient to say, with Lord Kenyon 
(1 East, 642), "that Barnardiston was a had re- 
porter;" and with Lord Mansfield, (2 Burrows, 
1142,) that "it was marvellous to those who 
knew the sergeant, and his manner of taking 



(Case No. 17,755) WILLIAMSON 

notes, that he should so often stumble upon what 
was right; but yet that there was not one case 
in his book which was so throughout." 

The next case, which is to put down the 
authority of Gilbert, is Rex v. Monkhouse, 
before mentioned, and reported in two lines 
and a half. These, and the Case of Burchet, 
said to be in a note to the case of Rex v. 
Monkhouse, in Strange, 11S4, but which is 
not in my edition, and which, no doubt, is the 
case which I have already cited from 8 Mod. 
20S, 209, aud Strange,* 5(37, constitute the 
whole array, in opposition to the deliberate 
opinion of Gilbert, in 'a well considered trea- 
tise upon the subject, supported by the large 
number of cases already cited, and many 
more, which I have omitted to notice, in 
which replevin has been maintained for goods 
taken hy way of execution of the judgments 
of inferior tribunals. Mr. Durnford, indeed, 
cites two cases which are against him, and 
endeavors to avoid their force. The fist is 
Milward v. Caffin. 2 "W. Bl. 1330, which was 
replevin for goods taken under a warrant of 
distress, hy two justices of the peace, for 
poor-rates. The defendant justified under the 
statutes of 43 Bliz. and 17 Geo. II. as over- 
seers of the poor; and judgment was rendered 
for the plaintiff. Mr. Durnford supposes he 
evades the force of this case, by saying that 
the justices exceeded their authority; and 
that "the goods were not, in contemplation 
of law, taken under an execution." But that 
could not be ascertained until the trial; and 
it was to try that very question that the wri'c 
was issued and held to lie. If the justices 
had jurisdiction, the goods were taken under 
an execution; if they had not jurisd:cton, 
they were not. This was the very point tried 
in the cause, and to try which the writ was 
issued; so that replevin will lie, whether the 
justices have jurisdiction or not. because it 
must lie before that question can be decided. 
The other case cited hy Mr. Duruford is " 
Pritchard v. Stephens, 6 Term R. 522, which 
was a rule to show cause why a replevin for 
goods taken under a warrant of distress, 
granted hy commissioners of sewers, should 
not be quashed. The counsel in support of 
the rule, contended that the goods in question 
could not be replevied at all, and cited the 
following passage from Callis, 220, (a book 
which I have never seen:) "If, upon a judg- 
ment given in the king's court, or upon a 
decree made in this court of sewers, a writ 
or warrant of distringas ad reparationem, or 
of that nature, be awarded, and the party's 
goods be thereby taken, these goods ough. 
not 'to be delivered by replevin, to be taken 
either out of this court, or out of any other 
court of the king; "because it is an execution 
out of a judgment" And the counsel stated, 
that Caliis, in page 197, takes a distinction 
between those goods that remain in the cus- 
tody of the officer under the seizure, and 
those that afterwards come into the hands of 
a purchaser, saying that the former are not 
replevisable; and that Callis also, in page 
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195, in distinguishing inferior from superior 
courts, says of the former, J "a replevin doth 
not lie, and ought not to be granted from the 
sheriff, or any of his deputies, for that the 
sewer is a judicial court of record, and of 
greater authority than the power of the sher- 
iff, which, in these eases, is hut ministerial." 
The counsel, on the other side, said, "It is 
not necessary to controvert the opinions of 
Oallis, which have been relied on by the de- 
fendant; (though it might be shown, if nec- 
essary, that those opinions are not tenable,) 
because no judgment was in fact given by 
the commissioners of sewers." The court 
said, that, "at all events, this was a reason 
why they ought not to interfere in this sum- 
mary way, by quashing the proceedings, but 
should leave it to the defendant to put his 
objection on record in a formal manner; and 
in the course of the argument, Lorn Kenyon, 
C. J"., expressed very strong doubts respecting 
the opinions cited from Callis." The rule 
was discharged, and we have heard no more 
of the cause. These opinions of Callis, re- 
specting which Lord Kenyon expressed such 
strong doubts, are the very opinions which 
Mr. Durnford attempts to support, in his note 
to the case of Pearson v. Roberts. 

But it is not true, as Mr. Durnford alleged, 
thai the only authority cited by Gilbert was 
the case of Aylesbury v. Harvey. He cited 
also the case of Winnard v. Foster, Lutw. 
1191; East. Ent. 275, (probably a misprint 
for 553;) Brooke, Abr. "Replevin," pi. 22; 38 
Eliz. III., 3; Lev. Ent. 152, all strongly support- 
ing his opinion. The case of Winnard v. Fos- 
ter, Lutw. 1101, was replevin for a cow, a 
stack of hay, and a pike of hay. The defend- 
ant made cognizance as bailiff of the sheriff, 
and set forth, in his cognizance, that the cow 
and hay 'were in the possession of one Na- 
thaniel Day. That one William Dawson, at 
a county court of the said county, produced a 
writ of justices to the sheriff, by which he 
was commanded to justice the said Nathaniel 
Day that he render to the said William Daw- 
son £14, which he owed him, &c, &e, stating, 
in a minute manner, all the proceedings in the 
county court; the levying the plaint; the sum- 
mons delivered to the bailiff, and his return; 
the failure of Day to appear; the order for at- 
tachment by his goods, and the service thereof 
upon the goods in question as the goods of the 
said Nathaniel Day. The plaintiff replied, that, 
at the time of the caption, he was in posses- 
sion of the cow and bay as of his own goods 
and chattels, and denied that Nathaniel Day 
was possessed of them as his goods and chat- 
tels at the time of caption; upon which trav- 
erse the issue was joined; and the jury found 
the issue for the defendant as to the cow, ana 
for the plaintiff as to the hay: and the plain- 
tiff had judgment for the damages and costs 
as to the hay, and the defendant had judg- 
ment for the return of the cow, and for his 
costs. This ease shows that replevin will lie 
for goods taken by attachment from an infe- 
rior court; and that it was supposed, at 



least by the defendant's counsel, necessary to- 
set out, in the plea, minutely, all the cir- 
cumstances which gave jurisdiction to the- 
court under whose process the defendant jus- 
tified the caption. The ancient forms of en- 
tries and pleadings are evidence of the law. 

Gilbert referred to RastelPs Entries, al- 
though the page (275) cited, is evidently a 
mistake, yet in folio 553, we find the form of 
an avowry for an amercement, or fine in the- 
leet, hundred, or torn, in which everything 
necessary to show the jurisdiction is minutely- 
set forth with all the circumstances of time, 
place, &c. He also referred to Lev. Ent. 152, 
which contains the pleadings at large in the- 
case of Aylesbury v. Harvey, cited by him 
from 3 Lev. 204. He also referred to Brooke, 
Abr. tit. "Replevin," pi. 22, which contains 
an abridgment of the Year Book, 2S Eliz. III. 
3, in these words (translated): "Replevin: 
the defendant avowed for this, that he had- 
recovered 38s. in the court baron, by plaint 
there, and these beasts were clelivered to him- 
in execution of the judgment, and issue taken- 
that they were not delivered to him in exe- 
cution." These authorities, cited by Gilbert, 
are, to my mind, much more satisfactory in- 
favor of his opinion than those cited by Mr. 
Durnford are against it. 

It seems to me, very clearly, that the rule- 
contended for, (to the extent to which it has 
been actually carried by adjudged cases,) is 
not founded upon the fact alone that the goods 
are in the custody of the law; but upon the 
right and duty of the court to enforce its judg- 
ment against the parties to the suit, and upon, 
its power to punish, as for a contempt, any 
endeavor, by a party, to obstruct or defeat 
the execution. And I find my opinion strong- 
ly corroborated by that of the celebrated Ma- 
ryland lawyer, Daniel Dulany, in the case,, 
already alluded to, of Coursey v. Wright, in 
1 Har. & McH. 394. The question, which he- 
was discussing, was, whether Thomas Cour- 
sey could have brought replevin against T. 
Wright, while he, T. Wright, had possession, 
of the property under his replevin against 
John Coursey. Mr. Dulany said, "1 have lit- 
tle doubt but he might." "The transaction, 
being inter alios, as it cannot affect the right, 
so neither can it affect the remedy, which is 
inseparable from the right. The cases in i> 
Mod., Gilbert and Strange, proceed on a pe- 
culiar principle. When goods belonging to a 
defendant are taken in execution on fieri fa- 
cias, or by distress on conviction, they being 
in the custody of an officer, acting under the- 
mandate of authority, "are in the custody of 
the law for the very purpose that justice may 
be done; but if the replevin, by the defend- 
ant, were allowable, the views of justice- 
might be disappointed, and the very object of 
the judgment destroyed; but if the property 
of a stranger should be taken, it would be a 
wrong, and consequently the thing taken- 
would not be in custody of the law. In the- 
first instance it would be incongruous for the 
law to allow a process to defeat its ends;: 
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but in tlie second, very agreeable to its prin- 
ciples that a man should not suffer an injury 
from the act of a stranger. Execution au- 
thorizes the officer only to make, or levy the 
debt or penalty, out of the chattels of the de- 
fendant; but in taking, for the purpose, the 
chattels of another person, he acts without 
authority. If the sheriff, on a fi. fa. against 
the effects of A, takes ana sells the goodsot 
B, the owner may sue him. 1 Burrows, Hi. 
In replevin, if the plaintiff shows the cattle of 
a stranger for the cattle of J. D. and the offi- 
cer takes them, he is a trespasser. 2 Rolle, 
Abr. tit 'Replevin,' 431." "In case of dis- 
tress for rent arrear, the goods, from the first 
taking, are in the custody of the law, and not 
merely in the distrainer (3 W. Bl. 146); but 
then- being in this custody does not prevent 
the suit by replevin; on the contrary, the suit 
is most proper in the very instance. When 
replevin is brought the defendant may 
defend his possession, if he has property, 
by the writ of de proprietate probanda. As 
he has the means to secure his possession, 
and as if -the defendant in replevin should 
fail, the defendant may be entitled to a 
retorno habendo, it might be reasonable, (as 
full justice might be obtained without it,) to 
say that the defendant in replevin should not, 
during the pendency of the suit, bring replevin 
on his part, as it would tend to infiniteness. 
But the case of a stranger is very different 
He cannot make himself party to the suit; 
entitle himself to the writ de proprietate pro- 
banda (2 Rolle, Abr. 431), or to a return, in 
any event of the suit Not being provided 
for, or having the means of security afforded 
him on the suit, he consequently has a remedy 
by action against the possessor; for there can- 
not be an irremediable right; and it would 
shock the first principles of justice to allow 
that what A. B. may do shall deprive 0. of 
his right The true legal ground of replevin 
is the unjust taking and detaining of personal 
property; and of the remedy, that the owner 
may be specifically restored to it, and compen- 
sated for the injury from the unjust deten- 
tion." "A denial of justice is injustice; sus- 
pension is deprivation for the time. Injury 
is not denominated from its degree." • In Ma- 
ryland, the opinions of Mr. Dulany, when de- 
liberately given, have ranked alnrst, if not 
quite as High in the scale of authority, as 
cases adjudged in the highest tribunals of the 
state during his time. That which I have 
cited recommends itself to every reflecting 
mind by its sound sense combined with its 
sound law. 

In the present case it is not necessary to 
decide whether replevin will lie for goods 
taken in execution issued by a court of lim- 
ited or inferior jurisdiction, because the ex- 
ecution against Wells was from this court, 
which is a court of general jurisdiction. It 
became important, however, to investigate 
that doctrine, with a view to ascertain the 
ground upon which the rule rests, that goods 
taken in execution cannot be replevied, and 
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the extent of that rule. It is with that view 
only that the note of Mr. Durnford has been 
so minutely examined. With regard to the 
extent of the rule, I have found no adjudged 
case, except that of Cromwell v. Owings, T 
Har. & J. 55, in which the rule has been ex- 
tended to a. third person, whose goods have 
been taken out of his actual or constructive 
possession, to satisfy the debt of another 
person. All the cases of replevin cited in 
support of the rule, are cases in which the 
debtor himself was plaintiff in replevin, 
Sueh was Pearson v. Roberts, Willes, 672; 
Milward v. Caffin, 2 W. Bl. 1330, cited in 
Pearson v. Roberts, and all the cases cited 
in Mr. Durnford's note to that case, namely: 
Aylesbury v. Harvey, 3 Lev. 204; Brad- 
shaw's Case, Bac. Abr. "Replevin," c; Rex 
v. Sheriff of Leicestershire, 1 Barnard. 110; 
Rex v. Monkhouse, 2 Strange, 1184; Rex v. 
Burchet, Id. note 1; and Pritchard v. Ste- 
phens, 6 Term R. 522. So, also, were the other 
cases of replevin cited by the defendant's 
counsel in the case of Cromwell v. Owings, 
except the case of Ladd v. North, 2 Mass. 
514, which was replevin by a third person; 
but no question was made whether it would 
lie. The case of Thompson v. Button, 14 
Johns. 84, is decidedly against the rule in the 
extent contended for; because the replevin 
was sustained and judgment rendered for the 
plaintiff. But there the plaintiff was not the 
debtor in the execution, and the goods were 
taken out of the possession of the plaintiff. 
The case of Baton v. Southby, Willes, 136, 
was a replevin by the vendee of the sheriff 
for corn sold under an execution against a 
former tenant, and distrained by the land- 
lord for arrears of rent due from a subse- 
quent tenant, the corn having been sold be- 
fore it was reaped, and distrained after it 
was cut, and before it was fit, in the course 
of husbandry, to be carried away by the 
vendee. The question was, whether the corn 
could be distrained under those circumstan- 
ces; and the court was of opinion that it 
could not, even if it had not been taken in 
execution, because the former tenant, being 
tenant at will, and his tenancy determined 
by his death, he had a right to keep the com 
on the ground until, in the usual course of 
husbandry, it was fit to be carried away. 
The only part of that case "applicable to the 
present, is the dictum "that goods taken in 
execution, or distrained for damage feasant,, 
are in the custody and under the protection 
of the law, and therefore cannot be distrained 
for rent," which dictum, in regard to goods 
taken in execution, is not supported by the- 
reference to Co. Litt. 47a. 

The case of Alexander v. Mahon, 11 Johns. 
185, cited in Cromwell v. Owings, was an 
action of trover, and was probably cited for- 
a similar dictum, that goods, seized under ex- 
ecution, are in the custody of the law, and 
therefore not distrainable; and for the rea- 
son assigned. "For it is repugnant, ex vi 
termini, that it should be lawful to take the 
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goods out of tlie custody of tlie law." In 
that case the goods were lawfully taken in 
execution, and therefore were in the custody 
of the law; but it would be equally repug- 
nant, ex vi termini, to say that goods un- 
lawfully taken and detained, were in the 
custody of the law. The case of Palgrave v. 
Windham, 1 Strange, 212, was an action upon 
the ease by a landlord against the officer 
who took the tenant's goods in execution, 
and removed them from the premises with- 
out paying one year's rent to the landlord; 
and I do not find in it any point or dictum 
applicable to the case of Cromwell v. Owings, 
in which it was cited. The case of Buxton 
v. Home, 1 Show. 174, was debt upon a judg- 
ment. The defendant pleaded that he was 
taken in execution and permitted to escape 
with the consent of the plaintiff, which plea 
was adjudged bad on demurrer. There 
seems to be nothing in that case applicable 
to the case in which it was cited, or to the 
present. The next case cited in Cromwell v. 
Owings, is Fan* v. Newman, 4 Term R. 640, 
651. The question, in that ease, was, wheth- 
er the sheriff, upon a fieri facias against the 
executor, for his own proper debt, could 
make the money out of the goods of the tes- 
tator in the hands of the executor to be ad- 
ministered; and so force him to a devastavit, 
after notice by a creditor of the testator 
that he had judgment against the executor, 
de bonis testatoris, and an execution which 
he was about to levy on the same goods. It 
was an action upon the case against the 
sheriff for a false return of nulla bona tes- 
tatoris upon that execution. The judgment 
of the court, (Buller, J., dissenting,) was for 
the plaintiff. The page 640, referred to in 
Cromwell v. Owings, contains a part of Mr. 
Justice Buller's argument against the opinion 
of the court; and probably the following 
passage was cited: "How is the sheriff to 
try any one of these questions? It should 
be enough for- him that the goods are in the 
possession of the debtor, and used by him 
as his own. When the plaintiff's execution 
came to the sheriffs' hands they could not 
take these goods under it. The writ com- 
manded the sheriff to levy the debt of the 
goods and chattels of the testator in the 
hands of Reid and his wife to be administered. 
These goods were not then in their hands, 
but they were in the hands of the sheriff, 
and in custodia legis; and in Holt, 613, and 
1 Show. 174, it was resolved by Holt, C. J., 
that goods being once seized and in custody 
of the law, could not be seized again by the 
same or any other sheriffs." "So the sheriff 
cannot take goods which have been dis- 
trained. Tulley v. Peaehey, Hill, 23; Geo. 
HI." But to this Lord Kenyon, C. J., an- 
swered, in page 651: "As to the expression 
cited from Shower to show that goods once 
seized cannot be seized again, it must mean, 
when they are legally seized; for if any 
thing happen to disaflirm the first seizure, 
and to show that it was not legal, it is con- 



sidered as no seizure in law; and the word 
seizure, is, in such a ease, misapplied." 

The case of Turner v. Fendall, cited from 
1 Cranch [5 U. SJ 117, does not seem to have 
any bearing upon the case. Nor do the oth- 
er eases of Ball v. Ryers, 3 Caines, 84, and 
Sturtevant v. Ballard, 9 Johns. 337. The 
case of Ilsley v. Stubbs, 5 Mass. 280, was 
replevin against a defendant who had ob- 
tained possession of the goods by replevin 
against a third person. The defendant plead- 
ed that fact, and that his suit against the 
stranger was still pending. This plea was 
adjudged bad on demurrer. If there was 
any thing in 'that case applicable to the case 
of Cromwell v. Owings, it was against the 
party who cited it; for the judgment was in 
favor of the plaintiff in replevin against the 
defendant, who claimed protection under the 
rule, that the goods were in custody of the 
law, they having been delivered to him by 
replevin, and he having given bond to re- 
turn them in case it should so be adjudged. 
But it is probable that it was cited for the 
dictum of Chief Justice Parsons, that "re- 
plevin lies for him, who has the general or 
special property in chattels, against him who 
has wrongfully taken them; but chattels, in 
the custody of the law, cannot, at common 
law, be replevied; as goods taken by distress 
upon a conviction before a justice, or goods 
taken in execution." "But if the goods are 
wrongfully taken by virtue of legal process, 
the remedy of the owner was by action of 
trespass or trover against the officer. For 
the common law would not grant process to 
take, from an officer, chattels which he had 
taken by legal process already issued; but 
the common law has, in this respect, been 
altered by the statute of 1789 (chapter 26, 
§ 4). This statute authorizes the suing of a 
replevin against the officer for chattels which 
he has attached, or seized in execution, pro- 
vided the plaintiff in replevin be not the 
debtor. This alteration of the common law 
has been productive of much practical incon- 
venience, but it must rest with the wisdom 
of the legislature to decide whether the com- 
mon law, in this respect, should or should 
not be restored. As a general principle, the 
owner of a chattel may take it, by replevin, 
from any person whose possession is unlaw- 
ful; unless it is the custody of the law; or 
unless it has bsen taken by replevin from 
him, by the party in possession." All this is 
mere dictum, not at all necessary to the deci- 
sion of the question before the court. It has 
already been shown that goods, in the cus- 
tody of the law, may be replevied; as in the 
case of goods distrained and impounded for 
rent, or damage-feasant, or for poor-rates, or 
for fines upon convictions before justices of 
the peace, and other inferior tribunals; and 
that in every case where it has been adjudg- 
ed that goods taken in execution could not 
be replevied, the debtor himself was the 
plaintiff in replevin. But the chief justice, 
(for whom while living I had the highest 
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respect, and whose memory I severe,) pro- 
ceeded to say: "If goods are wrongfully tak- 
en by virtue of legal process, the remedy of 
the owner was by action of trespass or trover 
against the officer." No goods can be taken 
by virtue of process which does not authorize 
the taking of them; nor can the process au- 
thorize a wrongful taking. Burnley v. Lam- 
bert, 1 Wash. [Va.] 30S, 310, 312. If then 
the goods were wrongfully taken, they could 
not be taken by virtue of the process. The 
execution only authorizes the officer to take 
the goods of the debtor. If he take the goods 
of a stranger, he may take them under 
color of the execution, but not by virtue of 
the execution. If he took them by virtue of 
the execution he would not be a trespasser, 
which the chief justice admits he would be. 
Again, the chief justice says: "For the com- 
mon law would not grant process to take 
from an officer, chattels which he had taken 
by legal process already issued." If the 
word "by" means "by authority of," then the 
taking by the officer was rightful; and if so, 
the proposition is correct as a proposition; 
but not as a reason why the owner of goods, 
wrongfully taken by the officer, should be 
confined to his action of trespass or trover. 
The chief justice further states that the com- 
mon law in that respect was altered. by the 
statute of Massachusetts which authorizes 
the suing of a writ of replevin against the 
officer for chattels seized by him in execution, 
provided the plaintiff in replevin be not the 
debtor. Of the correctness of that proposi- 
tion I doubt. (1) Because it was never a 
rule of the common law, that goods, in the 
custody of the law, could not, for that rea- 
son alone, be replevied; as has been already 
shown. (2) Because no adjudged case has 
been found in the English books in which it 
has been decided, that a stranger to the ex- 
ecution could not maintain replevin against 
the sheriff for wrongfully taking /his goods 
for the debt of another. (3) Because, at the 
time of the passing of the first colonial stat- 
ute of Massachusetts, in 1641, the law was 
well settled in England, that, in many in- 
stances, where goods were in the custody of 
the law, they might be replevied; as in case 
of goods distrained and impounded, either 
with or without good cause. Co. Litt. 47b. 
Goods distrained for an amercement in a 
court-leet Lukin v. Eve, Moore, 88, 10 Eliz., 
Anno 1567; Joyner v. Skype, Co. Ent 570b; 
Pasc. 36, Eliz. Anno .1593, in communi Banco, 
Rotulo, 1260. And Lord Coke, in his preface, 
says: "That for thy further satisfaction, 
learned reader, every precedent hath a true 
reference to the court, yeare, term, number, 
roll, and record where the precedent is to be 
found." And Ashhurst, J., in Farr v. Newman. 
4 Term R. 648, says that the form of proceed- 
ings and judgment "is of greater authority 
than even adjudged cases; because the writs 
and records form the law of the land." So, 
in Kingston v. Bayly, Co. Ent. 572a, Trim 30, 
Eliz., Rot. 1012, C. B. Anno 15S8; Hassell v. 
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Wilkes, Co. Ent. 573a, Mich. 8 Jac:, Hot. 2119,. 
Anno 1610; Godfrey's Case, 11 Coke, 43,. 
Mich. 12 Jac, Anno 1614; Freeman v. Abbot 
of Ramsay, cited in 11 Coke, 43a, from the- 
Year Book 10 Edw. IIL, fols. 9, 10, Anno 1336;. 
Griesley's Case, 8 Coke, 38, Trin. 30, Eliz., 
Anno 15S8; Porter v. Gray, Cro. Eliz. 245, 
Mich. 33, 34, Eliz., Anno 1591; Tott v. In- 
gram, 1 Brownl. & G. 185, 4 Jac, Anno 1606; 
Godfrey v. Bullein, 1 Brownl. & G. 189, 8 
Jac, Anno 1610; Aylesbury v. Harvey, 3- 
Lev. 204; Lev. Ent. 152, S. G. 36, Car. 2, 
Anno 1684, for goods taken upon a convic- 
tion under the excise acts. Winnard v. Fos- 
ter, 2 Lutw. 1190, Trin. 3 Wand. M. Anno 
1691, for goods attached for a debt in the 
county court. Gins v. Dams, 2 Lutw. 1179, 
Hill, 9, Wm. in., Anno 1697, for goods taken, 
under a warrant of two justices of the peace 
for non-payment of a poor-rate. Fletcher v. 
Ingram, 5 Mod. 127, Trin. 7 Wm. III., Anno- 
1695, for an amendment by a court-leet, for 
not serving as constable. Clift, Ent. 636, for 
goods taken by distress for a militia fine. 
And even as late as 4 Cro. 1, Anno 171S, in 
the ease of Marriott v. Shaw, Comyns, 274, 
replevin was maintained for goods taken for 
a fine upon a conviction by a justice of the- 
peace under the game acts. All these were 
cases of replevin for goods in -the custody 
of the law, and yet no question was made 
whether replevin would lie, although brought 
by the debtors themselves. These cases, (and 
many more might be cited,) extend from the- 
Year Book, of Edward III., in 1336, to 4 
Geo. I., in 1718, more than three and a half 
centuries. 

The first ease, which I find, in which the- 
question was started whether replevin would 
lie in such eases, is that of Bradshaw, men- 
tioned in Bac. Abr. "Replevin," C, as hav- 
ing been decided Trin. 12 Wm. III., in C. B.,. 
where "it was ruled, that when an act of 
parliament orders a distress and sale of 
.goods, this is in nature of an execution, and 
replevin does not lie; but if the sheriff grant 
one, yet it is not such a contempt as to grant 
an attachment against him." But, as before- 
observed, it does not appear whether the court 
quashed the replevin, or whether judgment 
was given upon demurrer to the avowry, or 
whether it was an instruction to the jury 
upon the trial. At all events it was a rule ap- 
plicable only to one of the many cases in 
which goods may be in the custody of the 
law; and was a ease in which the debtor- 
was plaintiff in replevin. This ease, however, 
was niled in the year 1700. The first stat- 
ute of Massachusetts on the subject of replev- 
in, was passed in 1641; and as the law then 
was that replevin would lie in cases of dis- 
tress by way of execution of the judgments- 
©f inferior tribunals, the statute of Massa- 
chusetts of 1641 was rather in restraint of the- 
common law, than in enlargement of it, when 
it authorized replevin in all cases of "cattle* 
or goods impounded, distrained, seized, or ex- 
tended, unless it be upon execution after judg- 
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ment, or In payment of fines." The act of 
1720, which excepts distress made by a prop- 
er officer for any tax, line, or forfeiture, was 
but an affirmance, in that particular, of the 
statute of 1641. Whether the statute of 1641 
was construed, by the courts, to except the 
case of goods of a stranger taken in execution, 
does not appear. From the words of the act 
itself, it would seem to be the most natural 
construction to confine the exception to goods 
of the debtor, taken on execution; because it 
says, 'after judgment" Against whom? The 
most obvious answer is, against the plaintiff 
in replevin. The 4th section of the act of 
1789 (chapter 20) seems to corroborate this 
construction, for it takes for granted the right 
of the third person to replevy his goods wrong- 
fully seized by the officer, and only regulates 
the manner and process, and designates the 
tribunal by which it shall be done. It says, 
"that when any goods or chattels shall be 
taken, distrained, or attached, which shall be 
claimed by a third person, and the person, 
thus claiming the same, shall think proper to 
replevy them," he may sue replevin from the 
common pleas, in the county where taken, dis- 
trained, or attached, and in a form prescribed 
in the act. 5 Dane, Abr. 517, 519. For these 
reasons, with great deference to the profound 
learning of the late chief justice of Massa- 
chusetts, I must doubt whether the statute of 
1789 (chapter 26, § 4) altered the eommon 
law, in regard to the goods of a third person 
wrongfully taken in execution. It may, per- 
haps, be said that no such ease is- to be found 
in the English books, in whieh replevin has 
been maintained against the sheriff; and that, 
if "laid, as per schedule, and replevied," was 
a good return to a fieri facias, it would be 
found in the "Retorna Brevium." One an- 
swer, however, will serve for both those objec- 
tions. In England, under the statute of Marl- 
bridge (53 Hen. HI. e. 21), the application for 
a replevin is to be made to the sheriff him- 
self, who has the goods in his possession, un- 
der the fieri facias, and who, if a third person 
claims the property, has the power of sum- 
moning a jury of inquest to inquire to whom 
the property belongs. Dalton, 146; Gilb. 
Ex'ns, 21, cited in Farr v. Newman, 4 Term 
R. 633. If, upon that inquest, it be found for 
the third person, the sheriff will restore it to 
him, and be justified in his return of nulla 
bona upon the fieri facias, so that the whole 
purpose of replevin is thereby answered. If 
the jury should find that it is the property of 
the debtor, he may go on to sell it, and the 
finding wall mitigate damages, in an action 
of trespass, if the goods seized should happen 
not to be the defendant's. Fan* v. Newman, 
4 Term R. 633. But, in this country, it has not 
been the practice of the marshal to summon 
a jury to try the question of property; if he 
has any doubt, he may require a bond of 
indemnity from the plaintiff. If the marshal 
here has no power to summon a jury to in- 
quire of the property, justice seems to require 
that the owner should have his writ of replev- 



in, if there be no positive rule of law to the 
contrary. 

I have examined the dictum of the chief 
justice, in the ease of Ilsley v. Stubbs, with 
the more minuteness, because it seems to be 
relied upon by the court of appeals in Mary- 
land, as the main support of the dictum, in the 
ease of Cronrwell v. Owings, "that, in no ease 
whatsoever, will replevin lie against an offi- 
cer, for goods taken in execution under law- 
ful process." This proposition extends to the 
case of a stranger's goods wrongfully taken 
out of the possession of the stranger himself, 
by an officer, to satisfy the execution against 
the debtor. The case of Cromwell v. Owings 
was that of a stranger's goods token out of 
the possession of the debtor, and that was the 
only case decided. The general proposition, 
so broadly laid down by the court, was mere 
dictum. It is not authority, further than it 
was applicable to the case then before the 
court. That very respectable tribunal has 
taken the proposition to be universally true, 
that goods, in the custody of the law, cannot 
be replevied; and that goods, wrongfully tak- 
en by an officer of the law, under color of 
lawful process, are in the custody of the law, 
although the officer, in taking them, was 
guilty of a trespass, and although he is liable 
for damages for every moment that he detains 
them in that supposed custody of the law. 
This would, indeed, be an incongruity. There 
cannot be a wrongful custody of law. When 
goods are seized in the possession of the debt- 
or, it may well be doubted whether replevin 
can be maintained; yet there does not seem 
to be any reason why it should not lie, (that 
is, be sued out,) to try the question of posses- 
sion, at the time of the caption, as well as 
of title to the property. The possession may 
be equivocal, as in the case of Clark v. Skin- 
ner, 20 Johns. 465, where actual possession 
was in the debtor, but the right of possession 
was in the third person, the owner, the plain- 
tiff in replevin. So, in Thompson v. Button, 
14 Johns. 84, the goods were supposed by the 
court, to have been taken out of the posses- 
sion of the plaintiff in replevin, and not of the 
debtor; and the court intimated a strong opin- 
ion, that if they had been taken out of the 
possession of the debtor, the replevin could 
not have been maintained. In the case of 
Clark v. Skinner, 20 Johns. 465, Mr. Justice 
Piatt, who seems to have considered the case 
well, and who gave the reasons of his opin- 
ion very fully, said: "I am of opinion that re- 
plevin lies in favor of any person whose goods 
are taken by a trespasser. As to John Clarke, 
(the debtor,) the goods were In the Custody of 
the law, and therefore irreplevisable; but, in 
my judgment, the law does not deny the rem- 
edy, by replevin, to any person whost goods 
are taken from his actual or constructive pos- 
session, by a wrongdoer." "The rule, I be- 
lieve, is without exception, that wherever tres- 
pass will lie, the injured party may maintain 
replevin." "Baron Comyns says, replevin lies 
of all goods and chattels unlawfully taken; 
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<Com. Dig. 'Replevin,' A); though ('Replev- 
in,' D) he says replevin will not lie for goods 
taken in execution." "This last proposition is 
certainly not true without important qualifi- 
cations. It is untrue as to goods 'taken in 
execution,' when the fieri facias is against A., 
and the goods are taken from the possession 
of B. By 'goods taken in execution,' I under- 
stand, goods rightfully taken, in obedience to 
the writ; but, if through design or mistake, 
the officer 'takes goods which are not the 
property of the defendant in tf-e execution, he 
is a trespasser, and such goods never were 
taken in execution, in the true sense of the 
rule laid. down by Baron Comyns." "By con- 
structive possession, I mean a right to reduce 
the chattel to immediate possession." And 
in page 470, he says: "The general rule is 
that the plaintiff must have a general or spe- 
cial property in him at the time of the unlaw- 
ful taking, of which he complains; that is, 
he must either have the actual possession, or 
the right of reducing it to his actual posses- 
sion, at the time of the tortious taking. If 
goods be taken on a fieri facfas, as the prop- 
erty of the defendant named in the execution, 
and the writ is from a court of competent ju- 
risdiction, and not void from any defect on 
its face, the officer, as against, such defendant, 
is never a trespasser nor a wrong-doer. As 
to such defendant, the property is in the cus- 
tody of the law, and he is precluded by the 
judgment against him." "But such reasoning 
has no application to the rights of a stranger 
whose property has been wrongfully taken on 
an execution against another person." "In 
every adjudged case that I have found, where 
it was held that goods 'taken in execution,' or 
goods 'in the custody of the law/ could not be 
replevied, that doctrine ha's been applied to 
cases where the defendant in the execution was 
plaintiff in the replevin." 

In the case of Mulholm v. Cheney, Add. 301, 
the president of the court of common pleas in 
Pennsylvania, expressed the same opinion. In 
the above case of Clark v. Skinner, Spencer, C. 
J., and Woodworth, J., concurred with Mr. Jus- 
tice Piatt, but they rested their decision solely 
on the ground that the goods were to be deemed 
as taken from the actual possession of the plain- 
tiff in replevin, who was not the defendant in 
the execution. The general rule, as before ob- 
served, is, that replevin will lie wherever tres- 
pass will lie for taking the plaintiff's goods. 
The facts necessary to maintain the suit, are, 
property in the plaintiff, either general or spe- 
cial, and a wrongful taking of the goods out of 
the plaintiff's possession, either actual or con- 
structive. The possession must be such as 
would maintain trespass. If the original tak- 
ing be lawful, or if the possession never was in 
the plaintiff, an unjust detention alone will not 
maintain replevin (Gardner v. Campbell, 15 
Johns. 401; 2 Wheat Selwyn, 896), unless at- 
tended by some act which would make the de- 
fendant a trespasser ab initio (Meany v. Head 
[Case No. 9,379]; 4 Bac. Abr. "Replevin," F). 
1 am aware of the cases of Badger v. Phinney, 
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15 Mass. 359, and Baker v. Fales, 16 Mass, 
147, but am not satisfied that they can be sup- 
ported upon principles of common law, however 
correct they may be, under the statutes of Mas- 
sachusetts. "The whole personal property is 
liable to execution, except wearing apparel." 
"But the absolute property of those goods must 
be in the debtor; and therefore, if the sheriff 
takes the goods of a stranger, though the plahr- 
tiff assures him they are the defendant's, he is 
a trespasser, for he is obliged, at his peril, to 
take notice whose the goods are; and, for that 
purpose, may impanel a jury to inquire in whom 
the property of the goods is vested; and this, it 
is said, shall excuse him in an action of tres- 
pass. 2 Bac. Abr. C, 4; Keilw. 119, 120; 
Brooke, Abr. tit. "Trespass," 99; Dolt Sher. 
146; Brooke, Abr. tit. "Pledges," 28; Dyer, 67b, 
in margin. When no other person has the 
right of possession, the property draws after it 
the possession in law, and possession is implied 
in him who has the right of possession. Gor- 
don v. Harper, 7 Term R. 12, 13; Ward v. 
Macauley, 4 Term R. 4S9. The books are 
full of authorities that trespass will lie against 
the officer who takes a stranger's goods in ex- 
ecution, either out of the actual or constructive 
possession of the plaintiff. Hallett v. Byrt, 
Carth. 381, where Lord Holt says: "There is a 
difference between replevin and other process 
of law, with respect to the officers; for, in the 
first case, namely, in replevin, they are express- 
ly commanded what to take in specie; but in 
writs of execution the words are general, name- 
ly, to levy of the goods of the party, and there- 
fore 'tis at their peril if they take another man's 
goods*; for in that case, an action of tres- 
pass will lie." So, in the Year Book, 11 
Hen. IV. 91, cited in 2 Rolle, Abr. 552: "If 
a bailiff of a court attach the party by the 
goods of another man, trespass lies against 
him, for he ought to take notice of the goods 
of the party." "So, if he attach the servant 
by the goods of his master, being in possession 
of the servant. 11 Hen. IV. 90b, 91b. The 
law is the same, if the sheriff, upon an ex- 
ecution, takes the goods of a stranger." Wale 
v. Hill, 1 Bulst 149; Coote v. Lighworth, 
Moore, 457; Thurbane's Case, Hardr. 323; 
Saunderson v. Baker, 3 Wils. 309, 2 W. Bl. 
832; Bloxham v. Oldham, 1 Burrows, 26, note; 
Cooper v. Chitty, 1 Burrows, 30; Brooke, Abr. 
"Trespass," 135; 19 Hen. VI. 80; Ackworth v. 
Kempe, 1 Doug. 40; Cole v. Hindson, 6 Term 
R. 234; Shadgett v. Clipson, 8 East, 328; and 
Farr v. Newman, 4 Term R. 633. 

In the present ease of Williamson v. Ring- 
gold, the simple question submitted to the court 
is, whether the mere fact that the defendant 
took and detained the goods of the' plaintiff, 
under color of an execution against Wells, is 
sufficient ground to justify the court in quashing 
the replevin. The court must suppose the 
strongest case against the defendant, namely, 
that he took the goods from the possession of 
Williamson, the plaintiff in replevin. Being of 
opinion that it is a general principle of the com-' 
mon law, that replevin can be maintainedin all 
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cases where the plaintiff's goods have heen 
wrongfully taken from his possession, and that 
the exception of goods taken in execution ap- 
plies only to the debtor himself, I think that 
the motion to quash the replevin, on the ground 
that the goods were in the custody of the law 
when the replevin was served, and also the 
motion for a venditioni exponas, ought to be 
overruled. 

MORSELL, Circuit Judge, concurred. 
THRUSTON, Circuit Judge, dissented. 

^ 0TE - See Cullum v. Bevans, 6 Har. & J. 

5ao , ' also ' Burnl ey v. Lambert, 1 Wash. 

«Vr' T nere tiie court of appeals of Virginia say: 

But if an execution issue against the goods of A, 

and the sheriff seize and sell the property of B, 
will it be said that this is done by lawful author- 
ity I Purely not." See, also, D'Wolf v. Harris 

[Case Ao. 4,221]. Since the above opinion was 
delivered, the supreme court of New Jersey has 
decided m the same way, at May term, 1830, 
in the case of Bruen v. Ogden [6 Hal. 370], 
which was replevin by a third person against the 

United States marshal of the district of New 
Jersey, for the plaintiff's goods taken in execu- 
tion for a debt due by the defendant in the execu- 
tion; which was issued out of the district court 
of the United States for that district This mat- 
ter being pleaded by the defendant in replevin, in 
the state court, the plaintiff demurred, and the 
court held that, as the plea contained no aver- 
ment that the vessel taken in execution, was 
the property of the debtor, or seized in his pos- 
session; and as the goods of a person in his actual 
or constructive possession, if seized under color 
of an execution against another person, are re- 
pievisable, the matters set forth in the plea were 
no bar to the action; and that the cause of action, 
as exhibited in the declaration and plea, was 
within the jurisdiction of the state court, and not 
within the exclusive jurisdiction of the courts of 
the United States. See the National Gazette of 
Thursday 27 May, 1830. See, also, Buffington 
v. Gerrish, 15 Mass. 156, replevin of goods at- 
tached. 

In this case of Williamson v. Ringgold, after the 
motion to quash the replevin was overruled, the 

SS^SS??® on for trial » at the sam e term, (May 
19, 1630,) upon the plea of property in the defend- 
ant; without that, that the property was in 
the plaintiff;" upon which traverse the issue was 
joined. The court decided that the affirmative 
was on the plaintiff to prove his propertv in the 
goods, and, at the prayer of the defendant's coun- 
sel instructed the jury, that the bill of sale from 
Wells under which the plaintiff claimed title, was 
fraudulent as to Carberry, the creditor of Wells, 
the defendant in the execution, unless the pos- 
session accompanied the bill of sale and -continued 
in Williamson the vendee. 
Verdict for defendant. 
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WILLIAMSON et al. v. SUYDAM. 

[4 Blatchf. 323.] i 

Circuit Court, S. D. New York. May 20, 1859. 

Case Made— Change to Bill of Exceptions. 

Where, on a trial, in an action at law, a ver- 
dict was given for the plaintiff, subject to the 
opinion of the court on a case to be made, and 
a case was theD made containing the questions 
of law, and a reservation to either party, of 
the right, after the decision of the court on the 
case, to turn the case into a bill of exceptions, 

} [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



and a motion for a new trial was then denied, 
and judgment entered for the plaintiff, and the 
defendant then sued out a writ of error to the 
supreme court, but, through inadvertence, the 
case was annexed to the record without chan- 
ging it into the form of a bill of exceptions, and 
neither party observed the defect, and the case 
was argued in the supreme court on its merits, 
but that court noticed the defect and affirmed 
the judgment below, because there was no bill 
of exceptions and no error on the face of the 
record, this court afterwards allowed the de- 
fendant to turn the ease into a bill of excep- 
tions, on payment of the costs in the supreme 
court. 

[Distinguished in Herbert v. Butler, Case 
No. 6,397.] 

This was a motion, in an action, of eject- 
ment, to allow the defendant [James H. Suy- 
dam] to turn into a bill of exceptions a case 
which had been made setting out the excep- 
tions taken by him on the trial. The verdict 
was for the plaintiffs [William H. William- 
son and others], subject to the opinion of the 
court, on a case to be made. A case was 
made, containing the questions of law, and 
a reservation to either party of the right, 
after the decision of the court on the ease, to 
turn the case into a bill of exceptions or a 
special verdiet. The court denied the motion 
for a new trial on the case, and judgment 
was entered for the plaintiffs. The defend- 
ant then sued out a writ of error to the su- 
preme court, but, through inadvertence, the 
case was annexed to the record, without 
changing it into the form of a bill of excep- 
tions. The cause was argued in the supreme 
court on the real questions involved, and no 
notice was taken by the counsel for either 
party of the irregularity in the form of the 
record; but the supreme court felt bound to 
notice the defect (see Suydam v. Williamson, 
20 How. [61 U. S.3 427); and the judgment 
of this court was affirmed, because there was 
no bill of exceptions, and no error on the 
face of the record, without the expression of 
any opinion by the supreme court on the real 
merits involved in the case. The defendant 
then made this motion, so as to tie in a posi- 
tion to sue out another writ of error. 

David Dudley Field, for plaintiffs. 
N. Dane Ellingwood, for defendant 



NELSON, Circuit Justice. The questions 
involved in this case are deemed very impor- 
tant to the rights of the defendant, and have 
become interesting, for the reason that the 
decisions of the highest eourts of New York 
are in direct conflict with the ruling made in 
this case at the trial. As the omission to 
change the case into a bill of exceptions was 
an inadvertence, and was, apparently, not 
discovered by the counsel for either party, 
and as both parties supposed that the ques- 
tions were properly raised on the record, I 
am inclined to grant the motion, but it must 
be on payment of the costs in the supreme 
court. 

[NOTE. Another writ of error was sued out, 
and the judgment reversed. 24 How. (Go U. S.) 
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427. Subsequent proceedings were had, in which 
judgment was rendered for defendant, and plain- 
tiffs sued out another writ of error, when the su- 
preme court affirmed the judgment of the circuit 
court. 6 Wall (73 U. S.) 723.] 



WILLIAMSON (UNITED STATES v.). See 
Gases Nos. 16,725 and 16,726. 

WILLIAMSON, JR., The JESSE. See Cases 
Nos. 7,296 and 7,297. 
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The WILLIAM TABER. 

[2 Ben. 329.] i 

District Court, S. D. New York. April, 1868. 

Bill of Ladin'g — Nondelivert — Barratry: — 
Damages — Presumption of Law — Salvage. 

1. Where cotton was shipped at Galveston, 
on a vessel bound to New York, and bills of 
lading were given therefor, and, on the voy- 
age, the vessel was barratrously run ashore, and 
part of the cotton was lost, and a part of it, 
which had been saved in a damaged condition, 
was libelled for salvage, and the owners of the 
cotton paid the amount of salvage decreed, and 
libelled the vessel on the bills of lading: Held, 
that the vessel was liable to the owners of the 
cotton for . the value of the cotton lost, and 
for the injury to that which was saved, and for 
the money paid by them as salvage. 

[Cited in The Albany, 44 Fed. 435.] 

2. In case of loss or damage to goods covered 
by a bill of lading, the presumption of law is, 
that such loss or damage was occasioned by 
the act or default of the carrier. 

In admiralty. 

J. H. Choate, for libellants. 
C. A. Peabody and W. H. Peckham, for 
claimant. 

BLATCHFORD, District Judge. This is 
a libel filed by six several parties, owners of 
cotton in bales, shipped by the steamship 
William Taber, from Galveston, Texas, via 
Key West, in Florida, to New York, in March, 
1S67. The cotton was shipped under bills of 
lading, signed by the master of the vessel, 
and given to the agents of the several owners 
of the cotton. The claim made by the libel 
covers two grounds of action: (1) A claim for 
the nondelivery of cotton covered by the bills 
of lading, and for damage to cotton covered 
by the bills of lading, that was delivered; (2) 
a claim that the vessel should refund to the 
libellants a sum of money, which they were 
compelled to pay, as salvage on the cotton 
covered by the bills of lading, by the decree 
of the district court of the United States for 
the Southern district of Florida, sitting in 
admiralty, at Key West, in Florida, on the 
ground that the salvage was made necessary 
by the willful and tortious act of the master 
of the vessel, or some other person in charge 
of her, in running her ashore near Key West. 

The nondelivery of some of the cotton, and 
the damage to some that was delivered, are 
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here reprinted by permission.] 
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clearly proved, and the claimants have en- 
tirely failed to show that the loss or damage 
was by a peril of the sea, or by any cause for 
which the vessel is not liable. On the con- 
trary, the evidence is entirely satisfactory to 
show that the loss and damage were caused 
by the willful act of the master or the en- 
gineer of the vessel, in letting water into her 
just after she had left Key West, on her way 
to New York, as a consequence of which she 
was run ashore. The running of her ashore 
made the salvage necessary," and, as against 
the salvors, the owners of the cotton were de- 
fenceless in the salvage court, and_ were 
obliged to pay the salvage money. The pay- 
ment of this money being caused directly by 
the barratrous act of some person in charge 
of the vessel, the vessel is liable to refund 
it to those who paid it. The carrier created 
this lien on the cotton, while lawfully charged 
with its custody. The lien was a valid one, 
as between the owners of the cotton and the 
salvors, although the act by which it was 
created was a tortious act on the part of the 
carrier, as between such owners and the car- 
rier. Indeed, the liability of the vessel to 
refund the salvage money on the cotton may 
be properly considered as a liability arising 
on the bills of lading, as the transaction 
amounts, in effect, to a loss of so much of the 
cotton by what is, in fact, held to be the de- 
fault of the vessel. For, if the libellants had 
not paid the salvage money on the cotton in 
accordance with the decree of the court, 
enough of the cotton to pay the salvage would 
have been sold. This view brings the entire 
case within the well settled principle, that, in 
case of loss or damage to goods covered by a 
bill of lading, the presumption of the law is, 
that such loss or damage was occasioned by 
the act or default of the carrier, and the. 
burden of proof is upon the carrier to show 
that it arose from a cause for which he is not 
responsible. The answer neither admits nor 
denies the averments of the libel as to the 
barratrous acts of the master, but states that 
the claimant leaves the same to be proved, 
and that there is no liability on the part of 
the vessel to the libellants for such acts, and 
that the reason why there is not is, that such 
acts are alleged to "have been willful, fraudu- 
lent, and barratrous. But the law is well es- 
tablished, that where the owner of a vessel 
is under an obligation imposed upon him by 
virtue of his office as carrier, he is liable for 
the willful tort of his servant, if it was com- 
mitted while in his employ, and in the man- 
agement of the vessel or conveyance under 
his control; and this even though the wrong 
was done in direct opposition to the express 
commands of the owner. 1 Pars. Mar. Law, 
bk. 1, p. 394, c. 11. There must be a decree 
for the libellants, with costs, and a reference 
to a commissioner to ascertain the damages 
caused by the loss or damage to the cotton, 
and "by the payment of the salvage money on 
the cotton. 
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The WILLIAM T. GRAVES. 

[8 Ben. 568; 9 Chi. Leg. News, 92; 14 Alb. 
Law J. 408.] i 

District Court, N. D, New York. Nov., 1876.2 

Liex— Priority — Repairs — Mortgage. 

The Hen given by the law of the state of 
New York, for repairs to a domestic vessel, has 
priority over a mortgage on the vessel given be- 
fore the repairs were made. 
[Cited in The Hiawatha, Case No. 6,453;. 
The Guiding Star, 9 Fed. 524; The Ven- 
ture, 26 Fed. 287.] 
Scott's Case [Case No. 12,517] disapproved. 

Williams & Potter, for libellant. 
Thad. C. Davis and Mr. Clinton, for claim- 
ants. 

WALLACE, District Judge. This cause in- 
volves the single question whether title, ac- 
quired under the foreclosure of a mortgage on 
the vessel, is subject to the lien, for repairs 
subsequently bestowed upon the vessel, given 
by the laws of New York. The mortgage was 
duly recorded, pursuant to section 4192 of the 
Revised Statutes of the United States, and 
thereafter, while the vessel was in possession 
of the owner, the engine of the propeller was 
repaired by the libellant on the credit of the 
vessel at her home port in Buffalo. The laws 
of New York confer a lien for sucn repairs, 
which is to take preference of all other liens 
upon the vessel except seamen's wages. Aft- 
er the repairs were made the mortgage was 
foreclosed, and the vessel was purchased by 
the claimant upon the foreclosure sale. Sub- 
sequently this libel was filed, and process in 
rem issued to enforce the lien for repairs. 

The question thus presented is of great prac- 
tical importance. Since the 12th admiralty 
rule was modified in 1S72, vessels, upon which 
there are mortgages, are daily seized upon 
process in rem issued from this court to en- 
force liens for supplies or repairs, conferred 
by the laws of New York; and doubtless a 
similar practice prevails in the other courts of 
admiralty, sitting within" states where such 
liens are given by the local law. These laws 
exist in nearly all the states having navigable 
waters within their borders, or contiguous 
thereto, and the question now presented, with 
modifications arising from the terms of the 
local" laws, has arisen in other courts of ad- 
miralty exercising jurisdiction over the lakes 
and the navigable waters connecting the same. 
The precise question was decided adversely to 
the priority of the lien for repairs, in the dis- 
trict court of the United States for the North- 
ern district of Ohio. Scott's Case [Case No. 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission. 14 Alb. Law J. 408, con- 
tains only a partial report.] 

2 [Affirmed in Case No. 17,759.] 



12,517]. I regret to be unable to concur in 
the conclusion, there reached. The intimate 
commercial relations between the citizens of 
the several states upon the lakes, subjecting 
them of necessity to the contingency of adju- 
dications in different courts of admiralty, ren- 
der it highly important that these courts 
should apply a uniform rule of decision upon a 
question of this kind. Investments are made, 
securities taken, credit given, and commercial 
transactions conducted in reliance upon the 
legal rights of the parries, to them as declared 
by the decisions of the courts. The uncertain- 
ty introduced into these transactions, if the 
rights of the parties depend upon the adjudi- 
cation of different tribunals which entertain 
different views, is so discouraging and de- 
pressing to commerce between the citizens of 
these states, as to render applicable the re- 
mark of Lord Ellenborough (2 East, 202), "It 
is often more important to have the rule set- 
tled than to determine what it is." 

But the importance of the questioninvolved, 
the expediency, in the interest of commerce, 
of protecting claims for supplies and repairs 
to vessels, the strong natural equity of such 
claims, and the hope that what I conceive to 
be the true rule, may be determined before 
precedents give stability to what I deem an 
error, have induced me to disregard the Case 
of Scott, and assign briefly the reasons which 
lead me to defer the mortgage to the claim 
for supplies. 

No doubt exists as to the competency of 
state legislation to determine the rank of liens 
upon domestic vessels when it does not in- 
vade the jurisdiction of the eourts of admiral- 
ty, or the legislation of congress concerning 
such liens; and courts of admiralty will en- 
force the lien given by the local law by pro- 
cess in rem where the cause of action is mari- 
time in its nature; and where the claim is not 
maritime, they will recognize the lien in the 
distribution of proceeds in the registry of the 
court. The St Lawrence, 1 Black [66 U. S.] 
522; Peyroux v. Howard, 7 Pet. [32 U. SJ 
321; The Orleans v. Phoebus, 11 Pet. [36 U. 
S.] 275. In enforcing the lien given by local 
laws, courts of admiralty are governed by the 
terms of these laws where they are explicit, 
and not by the general doctrines of maritime 
law. 2 Pars. Shipp. & Adm. 324. It follows 
that, " inasmuch as the statute of New York 
gives preference in rank to the lien for repairs 
over all other liens, except for seamen's wages, 
the important inquiry is, whether the rule 
thus prescribed is repugnant to the rules which 
control courts of admiralty in assigning rank 
to liens, or repugnant to any legislation of 
congress over vessels of the United States. 

The legislation does not trench upon any of 
the rules of the admiralty regulating priori- 
ties between liens, because neither of the 
liens involved are maritime liens. As to other 
liens, in dealing with questions of priority 
courts of admiralty are governed by equitable 
principles. Thus in accordance with the equi- 
table rule which favors diligence in asserting 
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a lien, when several claims of the same rank 
exist and a decree has t>een obtained on one, 
that claim is accorded priority over the oth- 
ers. The Globe [Case No. 5,483]. And fol- 
lowing the equitable rule that equality among 
creditors is equity, claims of the same rank 
will be discharged rateably if all cannot be 
paid in full, where no priority has been ac- 
quired by diligence. The Win. P. Safford, 
Lush. 69. But it is a controlling rule in ad-' 
miralty that priority between claims depends 
not upon precedence in date, but upon the 
favor due to the nature of the claim; priority 
in time must yield to priority in rank; the 
.claim of the material man must give way to 
that of the seaman, and both to that of the 
salvor; and as between holders of bottomry 
bonds, the last in point of date is entitled to 
priority of payment, because the last loan fur- 
nished the means of preserving the ship, and 
without it the former lenders would entirely 
have lost their security. Abb. Shipp. 163. 

Applying this rule in determining the ques- 
tion of priority between a mortgage and a 
olaim for repairs, it seems very clear that the 
latter should be regarded with the highest 
favor, and should outrank the mortgage. . 
"There is nothing," says Emerigon, "which is 
regarded with so much favor as debts for 
work and labor furnished to a vessel." If *the 
repairs are done upon a foreign vessel, the 
claim constitutes a maritime lien, to which, 
of course, an earlier lien not maritime must 
give way. If they are done upon a domestic 
vessel, the same lien is conceded to the claim 
by the civil law, the particular maritime codes 
and the general maritime law of all nations, 
except in Great Britain and the United States, 
where the maritime lien, elsewhere universal- 
ly acknowledged, has been displaced by the 
encroachments of the common law courts of 
England upon the jurisdiction of the admi- 
ralty. 

It has been strenuously contended by many 
of the ablest jurists of our own country that 
the maritime lien still exists in the admiralty 
jurisprudence of the United States, and many 
learned judges have concurred in the opinion; 
but the question is now finally at rest, and the 
maritime lien is denied where the repairs or 
supplies are furnished to domestic ships. The 
Lottawanna, 21 WalL [83 U. S.] 55S. 

The high favor with which the claim is re- 
garded, and the strong natural equity which 
sustains it, is evidenced by the local laws en- 
acted in England and in more than twenty of 
the states of this Union to place the claim up- 
on the same footing with maritime liens. 

If, however, the argument, that priority be- 
tween liens not maritime is to be determined 
upon analogies derived from the law of mari- 
time hens, should be deemed unsatisfactory, 
another reason exists why the lien here should 
rank side by side with maritime liens, and 
that is found in the complete assimilation in 
the character of the liens which is effected by 
the local law. When it is considered that the 
true meaning and efficacy of a maritime lien 



is simply that it renders the vessel liable to 
the claim without a previous judgment of se- 
questration or condemnation, and without es- 
tablishing the demand as at common law, and 
that the action in rem carries the lien into ef- 
fect (Ingraham v. Phillips, 1 Day, 117; Bar- 
ber v. Minturn, Id. 136), it will be seen, that 
no practical distinction exists between a mar- 
itime lien and a claim for repairs for which a 
lien is given by the local law, and that no rea- 
son exists why courts of admiralty should not 
treat the latter as a maritime lien. When the 
cause of action is of maritime cognizance, the 
action in rem may be prosecuted in the courts 
of admiralty, the vessel seized without a pre- 
vious condemnation, and without establishing 
the demand, to enforce the lien given by the 
local iaw, precisely as in the case of a mari- 
time lien. 

It remains to inquire whether the lien given 
by the state law contravenes any legislation 
of congress concerning ships and vessels. As 
is said in White's Bank v. Smith, 7 Wall. [74 
U. S.] 646: "Congress having created, as it 
were, this species of property, and conferred 
upon it its chief value under the power given 
in the constitution to regulate commerce, we 
perceive no reason for entertaining any se- 
rious doubt but that this power may be ex- 
tended to the security and protection of all 
persons dealing therein." The only statute of 
congress, bearing upon the present question, 
is that, by which mortgages on vessels are re- 
quired to be recorded in. the office of the col- 
lector of customs where the vessel is register- 
ed or enrolled, in order to be valid as against 
any person having no notice of the mortgage. 
It has been held that by force of this statute 
a mortgage is valid, notwithstanding state leg- 
islation, which requires additional formalities 
calculated to give notice to creditors or subse- 
quent purchasers. Aldrieh v. Aetna Ins. Co., 
8 Wall. [75 U. SJ 491. It has been argued 
that the states can pass no laws which can 
affect the validity of mortgages so recorded. 
That congress could invest mortgages , on 
vessels with such invulnerability is probably 
true, but no such intent can fairly be implied 
from the language of the act. It is a regis- 
tration act, and as such, excludes all state leg- 
islation upon the same subject; and this was 
the only point decided by the supreme court 
in Aldrieh v. Aetna Ins. Co. [supra.] It has 
been held that liens given by the laws of a 
state for supplies furnished a domestic vessel 
take preference over a mortgage subsequently 
recorded. Francis v. The Harrison [Case No. 
5,038]. This conclusion of necessity involved 
the proposition that the states are competent 
to create liens which will take preference of 
the lien of a mortgage recorded pursuant to 
the act of congress, and I see no reason to 
doubt their competency to determine the con- 
ditions of priority, so long as they do not in- 
fringe upon the legislation of congress by im- 
posing additional requisites in the recording 
of mortgages. 
■ My attention has been called to the cases of 
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The Skylark [Id. 12,028], The Grace Green- 
wood [Id. 5,652], and The Lady Franklin [Id. 
7,983], where the mortgage was held to have, 
priority. These" cases are not applicable here, 
because the local law did not give a hen 
paramount to the mortgage. 
A decree is ordered for the libellant 

[On appeal to the circuit court, the above de- 
cree was affirmed. Case No. 17,759.] 



Case No. 17,759. 

The WILLIAM T. GRAVES. 

[14 Blatchf. 189.] i 

Circuit Court, N. D. New York. April 7, 
1877.2 

Maritime Li ess —Priorities — Repairs — Mort- 
gage. 

A mortgage was given on a vessel and was 
recorded in pursuance of section 1 of the act of 
congress of July 29, 1850 (9 Stat. 440), now 
section 4192 of the Revised Statutes of the Unit- 
ed States. Afterwards, and while she was in the 
possession of her owner at her home port in 
.Buffalo, New York, repairs were there done 
to her, on the credit of the vessel. The stat- 
ute of New York gave a lien on the vessel 
for such repairs, in preference to all other liens, 
except seamen's wages. After the repairs were 
made the mortgage was foreclosed and the ves- 
sel was sold, and was purchased by the claim- 
ant, on the foreclosure sale. Afterwards a 
libel in rem was filed against the vessel to en- 
force such lien for repairs. Held, that such lien 
had priority over the title acquired under the 
foreclosure of the mortgage. 

[Cited in The Canada, 7 Fed. 735. Quoted 
in The J. E. Rumbell, 148 U. S. 1, 13 
Sup. Ct. 502.] 

[Cited in Tabor v. The Cerro Gordo. 54 Fed. 
392, 62 Conn. 579.] 

[Appeal from the district court of the Unit- 
ed States for the Northern district of New 
York.] 

This was a libel in rem, filed in the dis- 
trict court. After a decree for the libellant 
in that court [Case No. 17,758], the claimants 
appealed to this court. 

Williams & Potter, for libellant 
Davis & Clinton, for claimants. 

JOHNSON, Circuit Judge. The question 
presented in this case is one of interest and 
importance. After a careful examination, I 
am satisfied that it has been correctly de- 
cided by Judge Wallace, and that the argu- 
ments which his opinion presents ought to 
eontrol the disposition of the cause. It would 
be quite useless to restate them, and I only 
desire to add a few words, in further eluci- 
dation of the force of the act of July 29, 1850 
(9 Stat 440), which provides for recording 
the conveyances of vessels. It enacts (sec- 
tion 1) "that no bill of sale, mortgage, hy- 
pothecation, or conveyance of any vessel, or 
part of any vessel, of the United States, shall 
be valid against any person other than the 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
2 [Affirming Case No. 17,758.] 
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grantor or mortgagor, his heirs and devisees, 
and persons having actual notice thereof, un- 
less such bill of sale, mortgage, hypotheca- 
tion or conveyance be recorded in the office 
of the collector of the customs where such 
vessel is registered or enrolled; provided, 
that the lien ~bj ' bottomry on any vessel^ 
created during her voyage, by a loan of mon- 
ey or materials, necessary to repair or enable 
such vessel to prosecute a voyage, shall not 
lose its priority, or be in any way affected by 
the provisions of this act" The obvious pur- 
pose of this proviso was to make it entirely 
clear that a bottomry bond did not come 
within the statute requiring certain instru- 
ments to be recorded. It might otherwise 
have been contended that it was, in some 
sense, a hypothecation of the vessel, and, 
therefore, required to be recorded. It will be 
observed, that the proviso is confined to liens 
by bottomry. If this proviso be construed to 
mean that such a lien only is out of the pur- 
view of the statute, and that all other liens 
are postponed to that of a mortgagee, then 
the claims of salvors, and all those having 
other strictly maritime liens, would be thus 
postponed, to the subversion of the whole 
principle upon which efficacy is given to such 
claims, and the overthrow of the best settled 
and most salutary principles of the maritime 
law. Indeed, any principle upon which thi& 
statute can be expounded to give such a 
priority to a recorded mortgage, would also 
extend to bills of sale and other conveyances 
recorded under the same law, and thus prac- 
tically overthrow the whole scheme of the 
maritime law, upon the subject of maritime 
liens. This statute, I conclude, therefore, 
has no relation to the question involved; and 
the lien of the libellant is left to stand upon 
the statute of New York, which the courts 
of the United States do enforce in the courts 
of admiralty. 

Judgment must be given for the amount re- 
covered in the district court, with the costs 
of that court, and of the appeal in this court 
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The WILLIAM YOUNG. 

[Olcott, 38.] i 

District Court, S. D. New York. June, 1844. 

Collision— Steamer and Sailing Vessel — Bur- 
den op Proof— Change of Course. 

1. In an action for damages to a sailing 
vessel by collision with a steamer, the burden 
of proof lies in the first instance on the libel- 
lant. 

[Cited in The New Champion, Case No. 10,- 
146; Messena v. The Neilson, Id. 9,493a.] 

2. If the collision is occasioned by an altera- 
tion of the course of the sailing vessel, it de- 
volves upon her to prove the propriety or ne- 
cessity of such movement. 

[Cited in The New Champion, Case No. 10,- 



i [Reported by Edward R. Olcott, Esq.] 
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3. Bach vessel is bound to observe the rules 
of navigation applicable to their respective po- 
sitions. 

4. The steamer is culpable in crowding upon 
the sailing vessel so as to render a danger prob- 
able in her situation, but is not required to 
protect her against the consequences of her own 
mistakes or negligences. 

[Cited in The Sunnyside, Case No. 13,620.] 

5. In this case, the two vessels being navi- 
gated in opposite directions, and approaching 
each other on lines nearly parallel, and spread 
wide enough apart to leave a passage safe to 
each from the other, and the sailing vessel 
changing her course, without necessity, to cross 
the bows of the steamer, so near to the latter 
that stopping and backing the engine did not 
avoid a collision, she cannot support an action 
for the damages thereby incurred. 

G. A. Bueknell, for libellant 
H. B. Scoles, for claimant 

' BETTS, District Judge. This was a case of 
collision, by occasion of which the sloop Char- 
lotte was lost The following facts are made to 
appear upon the pleadings and- proofs: The 
sloop Charlotte was well equipped, and of suffi- 
cient strength for the safe navigation of the 
North river; was on a trip down the North 
river, a short distance below West Point; came 
iu collision with steamboat William Young, 
going up the river, with a tow attached to her, 
when opposite Buttermilk Falls. When the 
two vessels neared each other, the steamboat 
was standing iu close to the east shore, and 
running up along at and the sloop was hold- 
ing a straight course down near the middle of 
the river, with the wind N. W. and tide ebb, 
the breeze being free and sufficient for steering, 
so that she was enabled to hold that course, or 
to have placed herself further west with facil- 
ity and safety. The channel of the river was 
half a mile wide at that place. Supposing the 
steamboat to be varying her direction more 
westward, the pilot of the sloop changed her 
course, heading off towards the east shore, 
beyond and inside of the steamboat The 
steamboat had, at the time, the barge Union in 
tow on her larboard side; she was in the usual 
channel and route of steamboats ascending 
the river, and was passing through the water 
at about five miles an hour. The sloop was 
running at about the same rate. The steam- 
boat had met other vessels in the vicinity, aE 
of which passed her to the west in safety. The 
position and course of the steamboat would 
have carried her one hundred yards east of the 
sloop, if the latter had not changed her direc- 
tion and veered eastward. On observing that 
movement, the pilot of the steamer rang the 
bell to slow her speed, aud hailed the sloop in 
a loud call to luff, stopping the engines and 
ringing, also, to back her: and whilst the en- 
gines were working backwards, the sloop, head- 
ing directly east, crossed athwart her bows, 
and the collision occurred. There was not room 
between the steamboat and the east shore for 
the sloop to have passed safely in that track, 
if she could have got around the bows of the 
steamer. Every practicable effort was made 
on board the steamer by the pilot and m«n to 
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avoid the collision, after they discovered the 
purpose of the sloop. The collision was by a 
"slanting or glancing blow, the starboard side of 
the sloop, forward of the main chains, came in 
contact with the larboard bow of the barge, 
which was in tow by the steamboat on her lar- 
board side. The position and course of the two 
vessels in relation to each ether on their near 
approach, and before any movement was made 
on either side in apprehension of a collision, af- 
ford a strong presumption against the allega- 
tions of the libellant and in support of the de- 
fence. The master of the Convoy, another 
sloop in the wake of the Charlotte, proves that 
the latter was a safe distance to the westward 
of the steamer, running down the river on a N. 
W. wind, en a line parallel with that pursued 
by the steamer. It is palpable that her star- 
board side could not, in that mode of their ap- 
proach, have been reached by the larboard side 
of the steamer, had the latter, as is charged, 
suddenly altered her course and bore off to the 
west. The sloop, after the blow, passed direct- 
ly ahead of the steamboat, and struck her bow- 
sprit on the shore, and receding back from the 
shock, sunk two or three hundred feet from the 
place of ^collision. 

None of the witnesses impute any blame to 
the movement of the steamboat Some called 
by the libellant, who alleged the steamer was 
bearing more westward, admit that if she had 
kept her way after, the sloop changed her 
course, the collision might not have occurred. 
The weight of evidence supports the testimony 
of the pilot of the steamboat, who testifies that 
he did not change his course, which was to keep 
close along the range of the east shore. He was 
steering for North Point off West Point, in or- 
der to keep that position for the steamer. Sev- 
eral witnesses state that he was a skilful and 
careful pilot— that he was on the proper course, 
and it was easily within the power and the 
clear duty of the sloop to have luffed; and bad 
that been done, all danger and difficulty in the 
navigation of .the two vessels would have been 
avoided. The counsel for the libellant, upon 
this state of facts, insists that the case of 
Hawkins v. Duchess & Orange Steamboat Co., 
2 Wend. 452, is in point and conclusive against 
the defence of the claimant. But it is to be ob- 
served that the evidence in that ease estab- 
lished a want of reasonable precaution, and in- 
deed showed positive, if not gross negligence 
on the "part of the steamer, in holding her own 
headway, and compelling the sailing vessel to 
depart from her proper course, or abide the 
risk of a collision, when she might have pre- 
vented it by stopping and backing— the steamer, 
in that case, being held culpable for omitting 
to do what was promptly done by the steamer 
in this. 

It is not to be assumed without evidence, 
even between a steamer and a sailing vessel, 
that in case of a collision the fault is neces- 
sarily with the steamer. Each vessel is bound 
to observe the established and notorious rules 
of navigation applicable to their respective posi- 
tions. In a cause of damage, the party seeking 
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compensation must sustain the burden of prov- 
ing the vessel proceeded against was blamable 
and in fault That alone founds a complaint 
for compensation. 2 Dod. 85; 8 Law Rep. 295. 
Although a higher degree of responsibility is 
cast upon steamers, and they are bound, as a 
general rule, to keep out of the way of sailing 
vessels, yet the latter cannot justify a depart- 
ing from their course on a probability of en- 
countering an approaching steamer, unless she 
is crowding so much upon the track as to create 
an imminent danger of collision. The law 
requires that there should be preponderating 
evidence to fix the loss on the party charged. 
The Ligo, 2 Hagg. Adm. 356. In suits for 
collisions occasioned by a mischance imputa- 
ble chiefly to the want of proper care and pre- 
caution on the part of the vessel damaged, 
the action will be generally dismissed with 
costs. The Catherine of Dover, Id. 154; Bay- 
by, Baron, 2 Cromp. & M. 22; 11 East, 60; 
3 Oar. & P. 528. I am of opinion the libel- 
lant has failed to establish the facts requisite 
to a judgment in his favor. He does not 
prove that the collision happened by means 
of any fault or negligence on the part of the 
steamboat. It was brought about by an at- 
tempt of the sloop unnecessarily to run across 
the bows of the steamer, and get between her 
and the shore, where there was not in fact 
room for her, and where, under the circum- 
stances, she could not rightfully go. The libel 
must be dismissed, with costs. 
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WIDLIAR et al. v. IRWIN. 

[11 Biss. 57.] i 

Circuit Court, D. Indiana. Nov., 1879.2 

Authouitv of Partner — Milling Business — 

PUKCHASBS FOR FUTURE DeT.IVERT — WaGBS — 

Contracts — Custom among Commission Mer- 
chants. 

1. If one member of a firm of millers permits 
his co-partner to hold the firm out to the 
world as dealers in grain, and knowingly al- 
lows cards and letter heads to be used indicat- 
ing such business, he will be liable with his co- 
partner on contracts for the sale or purchase of 
grain for future delivery, though such con- 
tracts are made without his actual knowledge, 
by his co-partner in the firm name. 

2. A contract for the sale or purchase of 
grain for future delivery, legitimate on its face, 
cannot be held void as a wagering contract, 
merely by showing that one of the parties so 
understood it. To render it void it must be 
proved that both parties regarded it simply a 
wager on differences. 

[Cited in Ward v. Vosburgh, 31 Fed. 13.] 
[Cited in Wall v. Schneider, 59 Wis. 359, 
18 N. W. 446.] 

3. If a purchase or sale of grain for future 
delivery made in the form of a contract, is in 
fact simply a bet or wager on differences, the 
form it assumes does not affect its invalidity. 

[Cited in Ward v. Vosburgh, 31 Fed. 13.] 

4. A custom among commission merchants 
on a board of trade by which, if A sells for 

i [Reported by Josiah H. Bissell, Esq,, and 
here reprinted by permission.] 
2 [Reversed in 110 U. S. 499.] 



one of his customers a certain quantity of grain 
for future delivery to B, who buys the same for 
one of his customers, and B then for another 
customer sells the same quantity for like de- 
livery to C, who buys for one of his customers, 
and C afterwards for another customer sells 
the same amount for same delivery to A, who 
buys for another one of his customers — the com- 
mission merchants A, B and C can reciprocally 
surrender or cancel the contracts themselves, 
adjusting the differences in price, and returning 
margins, and each substitute his buyer cus- 
tomer and seller customer as parties to the con- 
tract, himself guaranteeing the performance of 
such contract — such a custom is founded in 
commercial convenience and is valid. 

Baker, Hord & Hendricks and George A. 
Knight, for plaintiffs. 

McDonald & Butler and Isaac M. Compton, 
for defendant. 

The following authorities were cited by coun- 
sel: Gregory v. Wendell, 40 Mich. 432;* Bailey 
v. Bensley, 87 111. 556; Oldershaw v. Knoles, 
4 Bradw. [111. App.] 63; s. c. 6 Bradw. [111. 
App.] 325; Nourse v. Prime, 4 Johns. Ch. 
490; s. c. 7 Johns. Ch. So; Horton v. Mor- 
gan, 19 N. T. 170; Stewart v. Drake, 46 N. 
Y. 450; Worthington v. Tormey, 34 Md. 1S2; 
Price v. Gover, 40 Md. 102. 

GRESHAM, District Judge (charging jury). 
This is an action brought by the plaintiffs 
against the defendant as surviving partner 
of the firm of Irwin & Davis to recover an al- 
leged balance due from said firm to the 
plaintiffs. The transactions out of which it 
is claimed this balance grew were certain 
sales of wheat for future delivery claimed to 
have been made by the plaintiffs as commis- 
sion merchants at Baltimore for Irwin & 
Davis on the order of this firm. 

The defenses are: First— That the alleged 
sales of wheat were not within the scope of 
the partnership business of Irwin & Davis; 
that they were the individual transactions of 
Davis with the plaintiffs; and, second— That 
the sales were wagering contracts and void. 

And first, were the transactions out of 
which grew the alleged balance due to the 
plaintiffs, within the scope of the partner- 
ship business of Irwin & Davis? Irwin & 
Davis were partners in the purchase and 
manufacture of wheat Into flour. To this ex- 
tent the defendant Irwin admits that there 
was a partnership. He testified that the 
partnership was limited to this, and that his 
partner, Davis, who managed and carried on 
the business, had no authority to buy and 
ship grain to Baltimore or elsewhere on the 
firm account. The firm of Irwin & Davis was 
formed, Irwin says, as early as March, 1873, 
and it existed under the active management 
of Davis until his death in October, 1877. 
It is not denied that during all this time 
Davis did buy and ship grain to some extent 
in the firm name. Necessary conveniences 
existed in connection with the mill, for the 
loading of grain into ears for shipment. The 
letter and bill heads of the firm during all 
this time were ""Irwin & Davis, Millers and 
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Grain Dealers, Brazil, Indiana," and Davis 
regularly entered upon the books of the firm, 
transactions in the purchase and shipment of 
grain. 

If you believe that the purchase and sale 
of grain -was within the apparent scope of 
the partnership, and the parties dealt with 
Irwin & Davis in good faith, believing they 
were dealing with the firm, then the firm 
became liable for such transactions. If Irwin 
permitted Davis to hold himself and Irwin 
out to the world as partners in the business 
of dealing in grain, he became liable with 
Davis on contracts for the sale and purchase 
of grain for future delivery, and in that ease 
it is not material that Irwin should have 
actual knowledge of particular sales or pur- 
chases in the firm name. And if Irwin knew 
that Davis was holding the firm out as deal- 
ers in grain, and did not protest or give pub- 
lie notice to the contrary, he is responsible 
as partner for all contracts made by Davis 
in the firm name, within the apparent scope 
of the business of dealing in grain. If Davis, 
as partner, did in fact buy and sell grain, and 
if in his correspondence with customers and 
others, including the plaintiffs, he employed 
printed letter heads or cards representing the 
firm of Irwin & Davis as grain dealers; this 
was a holding out of that firm as a partner- 
ship engaged in that business, and if before 
or at the time of the dealings with the plain- 
tiffs, Irwin knew that the firm was thus held 
out as grain dealers, he is liable as a partner. 
If therefore, you believe from the evidence, 
that Trwin & Davis held themselves out as 
dealers in grain, as well as in flour, and that 
plaintiffs dealt with Davis, supposing they 
were dealing with the firm, and in so doing 
advanced them any money in fulfilling such 
contract, you should find for the plaintiffs in 
whatever sum the evidence may show them 
to be entitled to on account of such ad- 
vancements, unless you think the defendant 
has shown that the transactions between the 
plaintiffs and Irwin & Davis were gambling 
transactions. 

If you find that the dealings with the plain- 
tiffs were within the scope of the partner- 
ship, you will next consider whether the deal- 
ings were gambling transactions. The burden 
of showing that the parties were carrying 
on a wagering business and were not en- 
gaged in legitimate trade or speculation rests 
upon the defendant. On their face these 
transactions are legal, and the law does not, 
in the absence of proof, presume that parties 
are gambling. A person may make a con- 
tract for the sale of personal property for 
future delivery which he has not got. Mer- 
chants and traders often do this. A contract 
for the sale of personal property which the 
vendor does not own or possess but expects 
to obtain by purchase or otherwise, is bind- 
ing if an actual transfer of property is con- 
templated. A transaction which on its face 
is legitimate cannot be held void as a wager- 
ing contract by showing that one party onlj 
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so understood and meant it to be. The proof 
must go further and show that this under- 
standing was mutual— that both parties so 
understood the transaction. If however at 
the time of entering into a contract for the 
sale of personal property for future delivery, 
it be contemplated by both parties that at the 
time fixed for delivery the purchaser shall 
merely receive or pay the difference between 
the contract and the market price, the trans- 
action is a wager and nothing more. 

It makes no difference that a bet or wager 
is made to assume the form of a contract. 
Gambling is none the less such because it is 
carried on in the form or guise of legitimate 
trade. It is not sufficient for the defendant 
to prove that Irwin & Davis never understood 
they were to deliver wheat in fulfillment of 
the sales made for them by the plaintiffs. 
The presumption is that the plaintiffs expect- 
ed Irwin & Davis to execute their contracts— 
expected them to deliver the amount of grain 
sold, and before you can find that the sales 
were gambling transactions and void, you 
must find from the proof that the plaintiffs 
knew or had reason to believe that Irwin & 
Davis contemplated nothing but a wagering 
transaction, and acted for them accordingly. 
If the plaintiffs made sales of wheat for Ir- 
win & Davis for future delivery, understand- 
ing that these contracts would be filled by the 
delivery of grain at the time agreed upon, 
Irwin & Davis are liable to the plaintiffs, even 
though they meant to gamble and nothing 
more. 

The testimony tends to show that a general 
custom obtained among grain commission 
merchants in Baltimore to the following ef- 
fect: When one commission merchant upon 
the order of a customer, sells to another com- 
mission merchant a quantity of grain for fu- 
ture delivery, and it occurs that at some other 
time before the maturity of the contract the 
same commission merchant receives an order 
from another customer to purchase the same 
or a larger quantity of the same kind of 
grain, for the same future delivery, and he 
executes this second order by making the pur- 
chase from the same commission merchant to 
whom he had made the sale in the other case, 
that then in such case the two commission 
merchants meet together and exchange or 
cancel the contracts as between themselves, 
adjusting the difference in the prices between 
the two contracts and restoring any margins 
that may have been put up; and that from 
that time forth, the first commission mer- 
chant holds for the benefit of the customer for 
whom he sold the order or contract of the pur- 
chaser for whom he bought, so that the grain 
of the selling customer may, when delivered, 
be turned in on the order or contract of the 
purchasing customer, and that the commis- 
sion merchant is held responsible as guarantor 
to his customer. 

The evidence also tends to show a custom 
obtaining among commission merchants in 
Baltimore to the further effect that though 
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the second transaction may nave been had 
with a different commission merchant from 
the one with which the first transaction was 
had, yet where it can be found that a series 
of contracts are in existence for the sale of 
like grain, for like delivery, so that the seller 
owes the wheat to the buyer to whom he 
sold, and he to another, who owes like wheat 
for like delivery to the first commission mer- 
chant, that then, in such case they settle by 
what they call "a ring"— that is, they all re- 
ciprocally surrender or cancel their contracts, 
adjust differences in price between them- 
selves, and surrender all margins that have 
been put up; that in all sueh cases the com- 
mission merchant substitutes the contract of 
another customer in plaee of that with the 
commission merchant whose contract has been 
cancelled or surrendered; and that he guar- 
antees to his customer the performance of 
the contract originally made in his behalf. 

I say to you gentlemen that these customs 
are founded in commercial convenience; that 
they are not in contravention of the law, and 
that they are valid. In determining what the 
intention of the parties was in these transac- 
tions, you will carefully weigh all the evi- 
dence. Henry D. Williar, one of the plain- 
tiffs, testifies that the plaintiffs expected Ir- 
win & Davis to execute their contracts by 
delivering the amount of wheat sold. It 
seems that the plaintiffs sold for Irwin & Da- 
vis, for delivery in about two and a half 
months, 165,000 bushels of wheat. Did Ir- 
win & Davis expect to deliver this amount of 
wheat within this time? Did the plaintiffs 
expeet Irwin & Davis to enable them to deliv- 
er this amount of wheat within the time fixed 
for delivery? In this connection you will con- 
sider the previous dealings between Irwin & 
Davis and the plaintiffs, the ability of Irwin 
& Davis to engage in transactions of this 
magnitude, and the opportunity which the 
plaintiffs had had to know the extent or char- 
acter of the business of Irwin & Davis and 
their financial standing and ability, and the 
importance of Baltimore as a grain market. 

There remains a set-off, gentlemen, and if 
you find that, in legitimate dealings between 
the firm of Irwin & Davis and the plaintiffs, 
there was a balance in the hands of the plain- 
tiffs, which balance was exhausted by Davis 
in keeping up margins in gambling transac- 
tions, the set-off will not avail the defend- 
ants. A man cannot recover back money 
which he loses in gambling transactions any 
more than he can enforce a gambling con- 
tract 

If you find that the plaintiffs are entitled 
to recover from the defendant, then it will 
be in your discretion to allow the plaintiffs 
interest. If you think, under all the circum- 
stances, they are entitled to interest on ail 
sums advanced for Irwin & Davis, it is in 
your discretion to allow interest or not 

Verdict for plaintiffs for $17,622.78. 
[The above judgment was reversed, and a new 
trial ordered, by the supreme court, where it was 



carried on writ of error. 110 U. S. 499, 4 Sup. 
Ut 100.] 

Consult also Jackson v. Foote [12 Fed. 37], 
and reporter's note thereto. 
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The WILLIE G. 

[1 Hask. 253; i 11 Int. Rev. Rec. 117.] 

District Court, D. Maine. Feb., 1870. 

Violation op Revesue Laws — Impohtation of 

llquqk — fokfbitdke of vessel — 

Fishing License. 

1. Whether the importation of more than 
thirty gallons of distilled spirits in bottles, con- 
tained in a cask, is an importation in packages 
containing less tnan thirty gallons under the 
act of July 13, 1866 [14 Stat 98], qujere. 

2. A vessel, sailing under a fishing license, 
may touch at a foreign port and procure sup- 
plies, without incurring forfeiture under the 
acts of congress. 

3. Taking on board in a foreign port and 
bringing into this country two barrels without 
tare or reward, but as a favor to a friend, sup- 
posed to contain crockery, but really containing 
liquors, is not engaging in trade within the 
meaning of § 32 of the act of Feb. 18, 1793 
[1 Stat. 316], and does not subject the vessel 
and cargo to forfeiture. 

In admiralty. Libel in rem by the United 
States, claiming a forfeiture of the schooner 
Willie G. and cargo, for a violation of the 
revenue laws: (1) Because she brought in- 
to this country distilled spirits in packages 
containing less than thirty gallons. (2) Be- 
cause goods of the value of S400 were un- 
laded from her not in open day, and with- 
out a permit (3) Because whilst under a 
license for the fisheries, she engaged in an- 
other trade or employment by importing 
goods into the United States. William Deck- 
er made claim to the vessel and cargo, and 
answered, denying the allegations of the li- 
bel. 

George F. Talbot, U. S. Dist Atty. 
Wales Hubbard and Josiah H. Drummond, 
for claimant 

FOX, District Judge. This schooner was 
seized, with her fishing outfits on board, in 
the harbor of Portland on the 23d day of 
April last by the collector of the port, for 
certain alleged violations of the revenue laws 
in Oct, 1867. 

There is some conflict of testimony, but 
the following facts are proved to .my satis- 
faction, viz.: The vessel in 1867 was, and 
still is, the property of the claimant, Wm. 
Decker of Southport, in this district. She 
was licensed for the fisheries, without any 
permit to touch and trade at a foreign port 
or place. Having taken her fare in the Gulf, 
on her homeward voyage she touched at Pi- 
rate Cove, in the Straits of Canso, for wood 
and water, and for no other object. Whilst 
engaged in getting these articles on board, 
an acquaintance of the skipper requested 

i [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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liim to take on. board a couple of barrels of 
crockery for John Topham, a sailmaker, re- 
siding at Wiscasset, who was well known to 
the skipper. He at first demurred, but on 
being again applied to and informed that the 
barrels were on the wharf all ready to be 
put into the boat, consented, and they were 
received on board and brought in the schoon- 
er to Southport, and there landed in open 
day. One of the barrels was taken away 
by Topham, the other remained some time in 
Decker's storehouse and was afterwards giv- 
en by Topham to Decker. It contained twen- 
ty to thirty bottles of gin, packed in bran. 
The barrels were marked "John Topham, 
"Wiscasset, crockery." The skipper was not 
aware of their contents, and he received 
them as a favor for the party, without ac- 
cepting or expecting any compensation for 
what he did. Decker did not know that the 
barrels were brought in the vessel until they 
were landed, and never claimed any freight 
therefor. 

The libel contains three counts. The first, 
charges this vessel with having brought into 
this district a quantity of distilled spirits, in 
casks or packages of a less capacity than 
thirty gallons. By the act of the 13th of 
July, 1866, in force at the time this vessel 
arrived, "brandy and other spirituous liq- 
uors may be imported in casks or other pack- 
ages, not less than thirty gallons." In the 
present case the liquor, gin, was in bottles, 
packed in barrels, which, it is admitted, 
were of a capacity of more than thirty gal- 
lons. 

I certainly entertain some doubt as to the 
true construction of this act, and have rea- 
son to know that some of my judicial breth- 
ren share with me in the doubt, which is, 
whether it was the intention of congress, 
that distilled spirits should not be imported 
in less quantities than thirty gallons, or 
whether a less quantity may be imported, 
provided its exterior cask or covering would 
have contained thirty gallons. It does not 
become necessary for me to determine what 
is the true construction of this provision, as 
the treasury department, by a letter of the 
assistant secretary, under date of June 20, 
1867, to be found in Internal Revenue Rec- 
ord, 1867 (volume 6, page 3), has declared: 
"That any quantity of spirituous liquors may 
be imported in packages, the outside envel- 
ope or covering of each of which is of suffi- 
cient capacity to contain not less than thirty 
gallons." 

Upon being advised that such had been the 
construction given by the department to the 
law, and such construction not appearing to 
have been in any respect subsequently al- 
tered or modified, the first count in the libel 
was very properly abandoned and with- 
drawn by the district attorney, as it would 
be the grossest injustice for the government 
to claim a condemnation for an importation 
which had been previously authorized by the 



secretary of the treasury and by his sanction 
communicated in the most public manner to ■ 
all persons interested in navigation, and 
which is not known or understood to have 
been revoked or modified. 

Before passing to the other counts, I would 
suggest, that the act of 1790 prohibited the 
importation of distilled spirits in packages 
less than ninety gallons, under forfeiture of 
the liquors and the vessel in which they 
were imported. [1 Stat. 145.] The act of 
1866 authorizes the importation of spirits in 
packages not less than thirty gallons, under 
a penalty of a forfeiture of the liquors if im- 
ported in smaller packages, and this is the 
only penalty specified in the act. The act 
of 1790 is not in terms expressly repealed, 
but the provisions of the act of 1866 are to 
some extent inconsistent with it, authorizing 
much smaller packages, and declaring as a 
penalty the forfeiture of the liquors, if im- 
ported in packages less than those allowed. 
Congress having thus stated in distinct terms 
what shall be the penalty if distilled liquors 
are imported in lesser packages, when the 
question is fairly presented, it will require, 
very careful examination and consideration 
to decide whether a vessel thus importing 
liquors in the prohibited packages, is therefor 
any longer liable to forfeiture; if the double 
forfeiture of both liquors and the vessel 
bringing them, provided for by the act of 
1790, still remains, there seems to have been 
no necessity for expressly enacting in the 
act of 1S66 that one of them shall continue; 
from this provision, it would rather be in- 
ferred that it was the intention of congress 
that there should be but a single forfeiture, 
that of the liquors thus illegally imported; 
the point does not here arise for decision, but 
I have made these suggestions that it may 
not be understood that it has entirely escap- 
ed the attention of the court. 

The second count charges an unlading of 
goods of the value of four hundred dollars, 
not in open day, without a permit. This 
count cannot be sustained. The goods were 
unladen between 8 and 10 a. m., and were 
not of the value of four hundred dollars. 

The real contest in the cause arises upon the 
third count, which charges this vessel whilst 
under license for the fisheries, with being em- 
ployed in another trade, viz: importing goods 
into the United States, from a foreign port or 
place, whereby the vessel and cargo found on 
board at the time of her seizure are forfeited. 
This claim is under the 32d see. of act of 
2Sth Feb., 1793, by which it was enacted 
"that if any licensed ship or vessel shall be 
employed in any other trade -than that for 
which she is licensed, eveiy such ship or ves- 
sel, with her tackle, apparel, and -furniture, 
and the cargo found on board of her, shall be 
forfeited." In the ease of The Two Friends 
[Case No. 14,289], Judge Story decided, that 
the cargo found on board at the time of the 
seizure shall be forfeited, not merely that 
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which was on board at the time of commit- 
ting the offence. In some cases, this con- 
struction of the law might prove detrimental 
to the public interest, as it holds out an in- 
ducement to officers not to seize the vessel at 
the time the forfeiture is incurred if the cargo 
then on board is but of little value, but the i 
rather to postpone proceedings until she is \ 
found laden -with a valuable cargo, t>3lon?ing j 
to her master or owners, and in the meantime, 
the vessel may be lost, or never return within 
reach of process, or the testimony against her 
vanish away, and thereby the government 
lose what it might have otEerwise secured. 
In the present case, the seizure was made in 
April last, whilst the illegal importation was 
in Oct., 1867. During this period, the vessel 
had been engaged in fishing, and at times, 
without doubt had on board large and valuable 
cargoes of fish, none of which were seized, 
but only her fishing outfits for a new voyage. 
This delay, I am advised, was not from any 
negligence of the customs' officers, but was 
from their not having any information upon 
the subject until about the time of the 'ves- 
sel's seizure, which was then communicated 
to them by one Joseph R. McKown, win had 
for a number of years been in the employ- 
ment of Decker the claimant, as skipper of 
the schooner Silver Moon, which vessel has at 
the present term, upon the information and 
procurement of said McKown, been condemned 
and forfeited to the United States. 

Was this vessel employed in a trade, other 
than that for which she was licensed? I have 
heretofore decided, that a licensed fishing 
vessel does not incur forfeiture, by calling at 
a foreign port in the course of the fishing 
voyage for wood and water. I am not aware 
of any act of congress which forbids her so 
doing, or imposes on her any penalty there- 
for. In truth, it could hardly be thought pos- 
sible, that congress would undertake to pro- 
hibit a vessel's touching at a foreign port 
for these articles, the very prime necessaries 
of life, the want, or even the contraction of 
the usual supply, of which, to the crew, cre- 
ates the greatest distress, and if destitute of 
them for any considerable period of time, all 
on board must perish. No one ever supposed , 
that a vessel dismasted or leaking badly was 
not at liberty to make and enter the nearest 
port for repairs, whether a domestic or for- 
eign one. Under ordinary circumstances it 
is the duty of the master so to do, and it is 
much more his duty, thus to proceed, when 
the very existence of his crew may depend 
on obtaining forthwith these necessaries of 
life. In fact, there is nothing voluntary un- 
der such circumstances on his part. He is 
compelled by the very exigencies of his con- 
dition so to conduct, and he in so doing but 
yields to and obeys the law of necessity and 
self-preservation. Necessity knows no law, 
but prescribes the law. 

In my opinion, it is not requisite that an 
imperative necessity for supplies of this de- 



scription should be shown, in order to justify 
a fishing vessel's obtaining them at a foreign 
port, if they are suitable for the voyage, and 
the port is convenient of access, and the ves- 
sel procures only a sufficient quantity for the 
accomplishment of her fishing voyage. I hold 
that the obtaining of sueh supplies by her is 
not being engaged in another trade than that 
for which she is licensed. All that she has 
thus done is only in aid and furtherance of 
her legitimate business, and she is justified 
in doing that. This vessel was not prohibit- 
ed from going into Pirate Cove for these sup- 
plies. The only pm'pose for which she stop- 
ped there was to procure them to aid in the 
completion of, and entirely as auxiliary to, 
the fishing voyage she was than prosecuting,, 
and not with any design or purpose to un- 
dertake any new trade or employment. But 
whilst there she received on board and after- 
wards transported into this district two bar- 
rels, which it appears were filled with bottles 
of gin, although the skipper at the time was 
informed and supposed they contained crock- 
ery. The vessel was not detained an in- 
stant to receive these barrels on board; the 
business of lier fishing trip was not for a 
moment in any way interrupted or interfered 
with; she did not proceed out of her regular 
course by reason of receiving or bringing- 
these barrels; they were not taken for gain 
or profit, but merely as an act of favor and 
neighborly kindness exclusively from motives- 
of friendship and good will, entirely a gratui- 
tous service, without reward, or promise or 
expectation of any, in any way. 

In the case of The Nymph [Case No. 10,- 
3SS], the vessel was employed in the mack- 
erel fisheries whilst licensed for cod fishing,, 
and it was decided that she was thereby lia- 
ble to forfeiture. Judge Story, had occasion 
to define the word "trade" as used in the 
32d section of act of 1793. His opinion was 
that it is not there used, in a restrictive 
sense, as equivalent to traffic, but was the 
rather intended as equivalent to "occupa- 
tion, employment, or business for gain or 
profit." Admitting this ' to be the proper 
meaning of the word in this act, the claim of 
forfeiture here fails at the outset, as these 
barrels were not transported for gain or 
profit, or any expectation thereof. All the- 
cases which I have examined, where a con- 
demnation has been had under this section, 
are cases, where the vessel had been employ- 
ed as a carrier of merchandise in the expec- 
tation of profit, in the usual and ordinary 
course of navigation, and they show that a 
single act of trading, not within the license, 
is ground of forfeiture. The Active, T 
Cranch [11 U. S.] 100, was licensed for the 
cod fishery and received on board a cargo of 
provisions with intent to proceed to some- 
foreign port. The Two Friends [Case No, 
14,289] was also licensed for the cod fisheries,, 
and was found with a cargo of flour ort 
board, intended for a foreign voyage. The- 
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Three Brothers [Id. 14,009] was also a fishing 
vessel, which went into a port on the Lab- 
rador coast, and there purchased a quantity 
of fish of considerable value which were 
brought in her to Boston. 
- In all of these cases, either a new voyage 
for profit or gain was commenced, or the 
prosecution of the voyage, in which the ves- 
sel was employed, was for the time being de- 
layed and interrupted, by the purchase and 
reception of merchandise to be transported in 
the vessel for the profit and advantage- of her 
owners. In the language of Judge Ware, in The 
Swallow [Case No. 13,666], in his comments 
on these cases: "They are all clearly eases 
of engaging in a trade in the usual meaning 
of the word, and they undoubtedly show, 
that a single act of trading beyond the au- 
thority of the license is fatal." The present 
case differs from them in many essential par- 
ticulars, and bears a strong similarity to The 
Swallow [supra], in which it appeared that 
the vessel, while licensed for the fisheries, on 
her way to the fishing grounds touched at the 
Green Islands and took on board twelve or 
thirteen sheep and carried them to Matinicus, 
and when returning, she took from Matini- 
cus four or five neat cattle and earried them 
to Thomaston. She did not go out of her way 
and was detained not more than an hour or 
two in the business, and it was not done for 
hire or profit, but was an act of good neigh- 
borhood, which fishermen were in the habit 
of doing for each other. Judge Ware held 
this vessel was not thereby made liable to 
forfeiture, and in his opinion, that learned 
judge says: "Can it in propriety of language 
be said, that if a small fishing vessel, em- 
ployed in the coast fisheries, while on her 
way to or from the fishing grounds, takes 
a few articles of provisions or a few cattle 
at one place and drops them at another with- 
out being diverted from her course or occu- 
pation, and without any contract of hire or 
compensation or expectation of compensa- 
tion, except that of a reciprocation of the 
same offices of good neighborhood on another 
occasion,— can a vessel, under such circum- 
stances, be said to be engaged in a trade, 
within the meaning of the law? This would 
be extending the restrictions of the law fur- 
ther than any decision has yet carried them. 
I cannot think that this kind of interchange 
of neighborly acts falls within the words or 
policy of the law." 

This reasoning is quite applicable to, and 
should control the present case. The gov- 
ernment is not without redress for the acts 
of the parties concerned in this illegal impor- 
tation of the gin, but I do not think the ves- 
sel and her cargo, considering fishing outfits 
as cargo, which question is not free from 
doubt, are liable to forfeiture under the cir- 
cumstances here developed. 

I decree a restoration of the vessel and 
property seized on board, and a discharge of 
the stipulation given in the cause; but shall 
certify probable cause of seizure. 



Case No. 17,763. 

WILLIMANTIC LINEN CO. et al. v. 
CLARK THREAD CO. et al. 

[4 Ban. & A. 133.] i 

Circuit Court, D. New Jersey. March, 1879. 

Patent fob Inventions — Thkead Winding Ma- 
chine—Combination of Old Insthojien- 
taliti es — Anticipation. 

1. A foreign patent is not admissible as evi- 
dence to anticipate an American patent of a 
date anterior to the enrolment of the foreign 
patent. 

2. Old instrumentalities are patentable when 
combined for the first time in such a manner 
as to produce new and useful results. 

3. The rule, that, a claim for a combination 
of old instrumentalities, in a machine, is not 
anticipated by a prior invention in which the 
combination of equivalent instrumentalities ap- 
pears, when the inventor of the second patent 
has changed the mechanism so as to produce- 
new and valuable results, stated. 

4. The first and third claims of letters patent 
No. 26,415, granted to Hezekiah Conant De- 
cember 13th, 1859, and extended for seven 
years June 21st, 1873, for an "improvement in 
machines for winding thread on spools," held 
valid. 

P. Adams, for complainant. 
George Gifford, for defendant 

NIXON, District Judge. The pleadings in 
this case show, that an original bill of com- 
plaint was filed against the defendants on 
the 13th of July, 1872, for an infringement of 
the original patent; and that an extension of 
the same having been obtained, pending the 
suit, on application to the' commissioner of 
patents, the supplemental bill was filed Feb- 
ruary o, 1874, setting forth the fact The 
bills charge, that the defendants have in- 
fringed the said letters patent, originally 
granted to Hezekiah Conant, for "improve- 
ment in machines for winding thread on 
spools," numbered 26,415, dated December 13, 
1859, and ante-dated June 22, 1859, and ex- 
tended June 21, 1873, for seven years from 
and after the expiration of the first term 
thereof. 

The defendants in their answer deny: (1) 
That the threading machines used in their 
manufactory contain the inventions recited in 
any of the claims of the complainants' patent. 
(2) That Conant was the original and first in- 
ventor of what is claimed in his patent, hav- 
ing been anticipated by certain enumerated 
English patents. And (3) they claim that 
the thread-winding machines used by the de- 
fendants were the invention of one William 
Weild, to whom English letters patent were 
granted January 22, 1858; that said invention 
was prior to Conant's; and that the defend- 
ants paid royalty to the owner of the Weild 
patent 

At the hearing no stress seems to have been 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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laid upon the third defence, to wit, the al- 
leged older invention of Weild— it appearing 
in the proofs that the patent, although grant- 
■ed on the 22d of January, 1838, was not en- 
rolled until the 22d of July following, and 
foreign patents are not admissible as evidence 
against an American patent, anterior to the 
date of their enrollment. 

The complainants' patent has reference to 
an improvement in machines for winding 
thread on spools, and exhibits six claims. 
Two models were produced on the argument 
marked "Complainants' Exhibits 5 and 6," and 
the counsel admitted that the defendants had 
used and were using machines containing the 
features represented in these models. The 
complainants insist that these machines con- 
tain the invention set forth in the first, third 
and fourth claims of the Conant patent. In 
the specifications of the patent, Mr. Conant 
says, that the object of his invention is to 
wind thread upon spools, with regularity and 
precision, layer upon layer, and each filling 
the whole length of the spool, without any' at- 
tention on the part of the operator, further 
than to remove and replace the spools; to 
cut the thread and to fasten it when the spool 
is full; and to attach the thread to a fresh 
spool and set the machine in motion; and he 
thus describes the mechanism, which is claim- 
ed to be infringed by the defendants:* "The 
nature of the first part of my invention con- 
sists in combining a pattern cam or traverse 
charger with nuts and right and left-band 
screws or their equivalents for the purpose, 
the operation of the combination being such, 
that a thread guide shall have its motion re- 
versed and its length or distance of motion 
regulated automatically," etc. "The nature 
of the third part of my invention consists in 
combining with a pattern cam, and right and 
left-hand screws and traversing nuts, a stop 
motion, substantially such as is hereafter 
specified, so that the whole apparatus shall 
be brought to rest when the bobbin is com- 
pletely filled. The fourth part consists in 
making the lips of the levers that actuate the 
screw nuts or their equivalents, for the pur- 
pose they serve, adjustable, so that different 
lengths of spools may be wound properly by 
the same traverse charger." 

He states his claims as follows: "(1) The 
combination, in the manner set forth, of a 
traverse charger, with right and left-hand 
screws, and with nuts which are alternately 
in gear with such screws, the combination 
operating as a whole substantially in the 
manner and for the purpose described." "(3) 
A stop motion, substantially as described, for 
causing the machine to come to rest when a 
spool is filled, in combination with automatic 
apparatus, substantially such as set forth, for 
regulating the length of motion and change 
of direction of motion of a guide, through 
which thread is delivered on to a bobbin or 
spool. (4) Adjustable lips, substantially such 
as set forth, in combination with a trav- 
erse charger, whereby spools of different 



lengths may be wound by the use of the same 
traverse charger." 

The claims are all for combinations of 
mechanism for the production of specific re- 
sults in the winding of thread upon spools. 
The elements of the first, are right and left- 
hand nuts, right and left-hand screws, and a 
traverse charger. The prior use of such nuts 
and screws, and of a traverse charger is ad- 
mitted. The two former are found in the 
"Wibberly patent, and the latter in the Young 
patent, both of which are English patents and 
antedate the complainants'. The question 
here is whether their combination is new. 
Old instrumentalities are patentable, when 
combined for the first time, in such a manner 
as to produce new and useful results. 

The defendants insist that this claim is an- 
ticipated both by the Wibberly patent and 
the Young patent; inasmuch, as in the for- 
mer, the spool itself, when the machine is in 
operation, performs all the functions of a 
traverse charger, and, in the latter, there is 
an independent traverse charger, with which 
the thread guides are connected, so that each 
thread guide is caused to move to and fro, 
or traverse along its respective spool or bob- 
bin. 

It is not necessary to stop to inquire wheth- 
er the spool in the Wibberly invention, is an 
equivalent for the traverse charger in the 
complainants' patent; for a specific traverse 
charger, in connection with right and left- 
hand nuts and screws, appears in the Young 
patent. If we should give the broad con- 
struction to the claim, insisted upon by the 
complainants, it is clearly anticipated by the 
Young invention, where_ the combination of 
equivalent instrumentalities appears. But it 
does not thence follow that the claim is void. 
The inventor has changed the mechanism so 
as to produce new and valuable results. His 
shaper or traverse charger is of peculiar con- 
struction, whereby the length of each suc- 
ceeding traverse is not determined by the 
diameter of the barrel of the spool, or by 
even the presence of the spool upon the spin- 
dle, as in the Wibberly and Young machines, 
but by the varying lengths of the ribs on the 
periphery of the wheel. Whether the defend- 
ants' machines infringe the claim as thus con- 
strued will be considered hereafter. 

The constituents of the third claim are the 
several elements of the first claim, in com- 
bination with automatic mechanism for a stop 
motion, which, by moving the belt from the 
driving pulley to a loose pulley, when the 
bobbin is nearly filled, brings the whole ap- 
paratus gradually to rest by its own friction. 
If this claim should be construed to include 
every stop motion, or means of stopping the 
machine with automatic apparatus, it would 
be void for want of novelty. The stop motion 
Is not new per se, nor was Conant the first 
to combine a stop motion with a traverse 
charger, so as to stop the machine auto- 
matically. Wibberly does this, not by the 
shifting of the belt, but by means of a brake; 
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which is brought suddenly to bear upon the 
parts of the apparatus connected with the 
binding spindle. 

Avoiding, then, the construction -which ren- 
ders the claim invalid, let us inquire what is 
the scope or purpose of the invention, as ex- 
hibited in the claim. It is a combination with 
a combination, and the patentee sets forth in 
the specifications of his patent, the methods 
which be employs, and the results he obtains, 
by their union. "It is important," he says, 
"that the winding should be stopped at the 
instant that the spool is filled, and the last 
course completed. First, for the reason, that 
the latter will then present a smooth surface 
from end to end of the spool. Second, be- 
cause the machine will then have all its parts 
in the right position to commence winding an- 
other spool, and for this purpose, I have con- 
trived a stop motion"— two modifications of 
which he then describes. To accomplish this 
result, he has mechanism for shifting the belt 
frpm the driving pulley to a loose one. Both 
the loose pulley and the brake are devices 
known in mechanics, to produce a stop mo- 
tion in machinery. Being equivalent, there is 
no invention in substituting the one for the 
other. Wibberly used the brake; the com- 
plainants the loose pulley; and the defend- 
ants the brake, for* the same purpose. It is 
quite as permissible for the defendants to sub- 
stitute the brake for the loose pulley of the 
complainants, as it was for the latter to sub- 
stitute the loose pulley for the brake of the 
Wibberly patent. That combination being* 
common to the three machines, it follows that 
whether the defendants have infringed the 
third claim, depends upon whether their ma- 
chine infringes the other combination of the 
claim, to wit, the first claim of the' complain- 
ants' patent. 

The fourth claim of the complainants is also 
a combination, and its three elements are ad- 
justable lips so combined with right and left- 
hand screws and a traverse charger, that 
spools of different lengths may be wound by 
the use of the same traverse charger. 

The attention of the court has not been call- 
ed to any machine devised before the Conant, 
that possessed this adjustable quality. The 
defendants' expert Waters is of the opinion 
that its insertion required no invention, for 
the reason that there is no combined action be- 
tween the adjustment of the lips and the other 
parts, while the machine is in operation. In 
this opinion, we think, he is mistaken. The 
result is new and useful, and Conant is entitled 
to be protected in the combination of the in- 
strumentalities, or their equivalents, which he 
employs to obtain it The defendants' ma- 
chine, Exhibit No. 6, has, to some extent at 
least, the same capacity of adjustment . but 
their counsel insists that it is produced by sub- 
stantially different means. In their machine 
the adjustability is in the traverse charger, 
while in the complainants' it is in the pallets 
or lips. The shaper of the defendants is of 
such peculiar construction, that adjustability 
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is brought about by the direct action of the 
screw with its nuts, without the intervention 
of the lips,— the defendants thus dispensing 
with one of the parts of the combination of the 
complainants' fourth claim. They accomplish 
the same result, to wit, adjustability; but the 
patent is not for the result. It is for the 
means whereby it is secured; and if their 
means are essentially different, there is no in- 
fringement. 

The invention pertains to a machine, and the 
case falls in that class, where all the elements 
are old, and where the invention consists in 
a new combination whereby a new and use- 
ful result is obtained. A party guilty of in- 
fringing this claim, must be shown to have 
used all the necessary parts of the combina- 
tion. It is clear from the inspection of the 
models exhibited, that there are great differ- 
ences in. form. But differences in form will 
not excuse the defendants, unless they con- 
struct and operate their mechanism in a sub- 
stantially different manner. 

The leading case of Gould v. Eees, 15 Wall. 
[82 TJ. S.] 187, is authority for nothing that 
the omission of one of the ingredients of the 
complainants' combination, takes the defend- 
ants out of the category of infringers of the 
claim in the present case. 

The only remaining question is, whether the 
traverse charger in the defendants' machine 
is substantially identical with the traverse 
charger in the complainants'. It has long, been 
settled, that the identity or diversity of two 
machines, depends, not in the employment of 
the same elements, or powers of mechanics, 
but upon producing of the given effect by the 
same mode of operation, or the same combina- 
tion of powers*. Odiorne v. Winkley [Case No. 
10,432]; Union Sugar Refinery v. Matthiesson 
[Id. 14,399]. Or, to adopt the language of Mr. 
Justice Washington, of this circuit, in Evans 
v. Eatoa [Id. 4,5G0], the rule is, "that if the 
two machines be substantially the same, and 
operate in the same manner, to produce the 
same result—though they may differ in form, 
proportions, and utility, they are the same in 
principle." The characteristic mode of opera- 
tion, claimed for the Conant machine, and 
which, it is alleged, existed in no prior ma- 
chine, is a traverse charger, and the half nuts 
and their fellow screws, so combined, that 
the thread guide is made to move through an 
exact distance in one direction and then in the 
opposite direction, with a certain definite in- 
crease of distance, until the spool is filled, 
without any regard either to the dimensions 
of the thread, or to the size of the spool. The 
defendants' machine produces the same result. 
Is it done by substantially the same mechan- 
ical means, or by the same law of action? 

All, or nearly all, of the witnesses, are ex- 
perts, on one side or the other. A case is 
rarely presented where tha"e is a more sub- 
stantial agreement as to the facts, or a more 
radical difference in the conclusions from them. 
The defendants have such advantage of the 
opinion of professional experts, as a majority 
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in numbers gives. Messrs. E. S. Renwiek, 
Hervey Waters, and J. Boyd Eliot, scientific 
witnesses of deserved reputation, agree that 
the shapers in the two machines are entirely 
different in their structure, functions and 
mode of operation; while Mr. EL S. Renwiek, 
of like reputation, supports Conant, the pat- 
entee, that they are essentially the same. 
They all swear with equal confidence and 
with apparently equal intelligence, to their re- 
spective opinions. The traverse chargers are 
certainly different in appearance. The com- 
plainants' revolves, while the defendants' 
slides. The one is, in form, a wheel, and the 
other, a plate, shaped like a truncated wedge, 
or isosceles triangle with its point cut off par- 
allel to its base. The gradually increasing 
length of the teeth or ribs on the periphery of 
the wheel, determines the length of the trav- 
erse in the Conant machine. The same is de- 
termined in the defendants' machine, by pro- 
jecting forward the plate for each successive 
course of thread, so that longer sections of the 
shaper shall be successively traversed. 

But, turning from any further consideration 
of these mere variations in form, is not this 
the true test of infringement in this case: One 
machine with its peculiar mechanism being 
given, does it require invention to produce 
the other with its peculiar mechanism? Let 
a skilled mechanic, for instance, take the Co- 
nant machine, and watch it when in opera- 
tion. He soon ascertains that its distinguish- 
ing feature is a shaper, furnished with a series 
of lips or steps, of gradually increasing length, 
and that the mechanism of the apparatus — 
and not the size of the spool or the dimensions 
of the thread, fixes and determines the number 
and length of the traverses. *He substitutes 
for the steps around the periphery of the cyl- 
inder, a plate of a truncated wedge shape; or, 
in other words, he unrolls the cylinder until he 
gets a wedge shaped plate, like Pig. 5 of the 
second page of the drawings in Conant's orig- 
inal patent. He also observes another oflice 
performed hj the Conant traverse charger, 
to wit, bringing the proper parts of the ma- 
chine, after a traverse is made, into a relation 
that it can act again, by engaging the next 
step upon the wheel, and that this oflice is lost 
by the above-described change of form. He 
supplies the loss, by substituting the device of 
a spring, or some other mechanical contriv- 
ance, to furnish the necessary actuating force. 
In our judgment there is no invention in such 
substitutions. A machine thus reorganized 
and actuated, embodies the vital principle of 
the complainants' mechanism, and, inasmuch 
as the Conant patent, by the provisions of the 
laws of the United States, is entitled to priori- 
ty over the English patent of Weild, under 
which the defendants claim to act, it must be 
held that the complainants are entitled to a 
decree for infringement of the first and third 
claims of their patent, and it is ordered ac- 
cordingly. 

[NOTE. Subsequently damages were award- 
ed complainants to the amount of $159,035.22. 



Exceptions filed by defendants were overruled, 
and a final decree for the amount awarded. 27 
Fed. 865. An appeal was then taken to the 
supreme court, where the decree of the circuit 
court was reversed, and the cause remanded, 
with directions to dismiss the bill of complaint. 
140 U. S. 481, 11 Sup. Ct. 847. 

[For another case involving this patent, see 24 
Fed. 799.J 
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Case No. 17,764. 

WILLING et al. v. UNITED STATES. 

[4 Dall. 374; 1 Wash. C. C. 125.] i 

Circuit Court, D. Pennsylvania. May 7. 
1804.2 

Sale op Americas Vessel— Necessity op New 
Registky. 

An American registered vessel, while at sea, 
sold in part to resident citizens of the United 
States without a bill of sale reciting her regis- 
try, and without a new registry until her ar- 
rival at her home port, does not lose her privi- 
leges as an American vessel. 

Error to the district court of the United 
States for the district of Pennsylvania. 

Upon the record it appeared that this was 
an action upon a bond, dated the 16th of No- 
vember, 1802, given by Willings and Francis 
and J.Miller, in the penal sum of 15,442 dollars 
to secure the payment of 7,720.41 dollars, 
being the amount of one half the duties pay- 
able on the cargo of the ship Missouri, on the 
16th of May, 1803. The defendants pleaded 
(1) that the duties on the goods in question 
amounted only to 14,036.73 dollars, on ac- 
count of one half of which (7,018.36 dollars) 
the bond was given; and (2) payment The 
plaintiff replied: (1) That the ship was an 
American registered vessel, owned by the de- 
fendants, when she sailed from Philadelphia 
to Canton on the 1st of December, 1800; that 
after her departure she was in part sold to 
Jacob G. Koch and others, on the 12th of Feb- 
ruary, 1801; that on making the sale the ship 
was not registered anew, nor was there any 
bill of sale executed reciting her register; that 
the goods were imported into the port of Phil- 
adelphia subsequent to the sale, on the 16tli 
of November, 1802; that the amount of the 
duties was 15,440.92 dollars, for one half of 
which, payable in six months, the bond was 
given. (3) Non solverunt. 

The defendants rejoined that they admit 
the sale to Koch and others, and the importa- 
tion of the goods after such sale; but they 
aver that the ship was at sea at the time of 
the sale, having her register on board, and 
that it was not, therefore, in the power of the 
defendants to deliver it up at the time of the 
sale; that on her arrival, the 15th of Novem- 
ber, the defendants did execute a bill of sale 

i [Reported by A. J. Dallas, Esq. 1 Wash. 
C. C. 125, contains only a partial report.] 

2 [Reversing Case No. 16,727. Judgment of 
circuit court affirmed by supreme court in 4 
Cranch (8 U. S.) 48.] 
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to Koch and others, reciting the register, and 
the captain delivered up the register to the 
collector, whereupon the ship was registered 
anew, as the joint property of the defendants, 
and Koch and others; that on the 7th of Jan- 
uary, 1803, Koch and others resold to the de- 
fendants, and executed a bill of sale reciting 
the register, last mentioned; and that there- 
upon the ship was registered anew as the 
property of the defendants, whereby she con- 
tinued an American registered vessel, not lia- 
ble to foreign duties, and that the domestic 
duties only amounted to 14,036.73 dollars, &e. 

The plaintiffs sur-rejoined that they admit 
the ship was at sea when she was in part sold 
to Koch and others, but aver that she was not 
registered anew, nor was there a bill of sale, 
reciting the register, at the time of the sale, 
nor at the time of her arrival; that they, also, 
admit that the captain delivered to the col- 
lector, the register of the ship at the time 
of his arrival, but they insist that it was long 
after she had been in part sold, without being 
registered anew, &c; that the registry of 
the ship, on the 22d of December, 1802, in the 
name of Koch and others and the defendants, 
was made after the resale by Koch and others 
to the defendants, when Koch and others had 
ceased to own any part; and that they admit 
that Koch and others, having previously re- 
sold, did, on the 24th of January, 1803, de- 
liver up the register in their names, and the 
ship was then registered anew, as the ex- 
clusive property of the defendants, but they 
insist that at the time of the actual resale by 
Koch and others (15th November, 1801), she 
was not registered anew, nor did they then 
execute a bill of sale reciting the register; 
that the registry of the 24th of January, 1803, 
was made, under colour of a bill of sale exe- 
cuted by Koch and others to the defendants, 
long after the resale, and they had ceased to 
have any interest in the ship; and that at 
the time of the sale in part to Koch and oth- 
ers, of the resale by them to the defendants, 
of the arrival of the ship in the port of Phil- 
adelphia, and of her entry, she had ceased to 
be deemed a ship of the United States. The 
defendants demurred, generally, to the sur- 
rejoinder; and the plaintiffs joined in demur- 
rer. 

The general question, upon the demurrer, 
was whether a registered vessel of the Unit- 
ed States, being sold, in part, to resident cit- 
izens of the United States, while she was at 
sea, without a bill of sale reciting the register, 
and without being then registered anew, was 
liable, with her cargo, to the payment of for- 
eign, or only to the payment of domestic, 
tonnage and duties, on her return to a port 
of the United States? And the argument 
rested chiefly upon the terms and meaning of 
the 14th section of the registering act, which 
is. in these words: "And be it further en- 
acted, that when any ship or vessel, which 
shall have been registered pursuant to this 
act, or the act hereby, in part repealed, shall, 
in whole or in part, be sold, or transferred to 
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a citizen or citizens of the United States; or 
shall be altered in form or burthen, by being 
lengthened or built upon, or from one denom- 
ination to another, by the mode or method of 
rigging or fitting, in every such case the said 
ship or vessel shall be registered anew, by 
her former name, according to the directions 
herein before contained, (otherwise she shall 
cease to be deemed a ship or vessel of the 
United States) and her former certificate of 
registry shall be delivered up to the collector 
to whom application for such new registry 
shall be made, at the time, that the same shall 
be made, to be by him transmitted to the 
register of the treasury, who shall cause the 
same to be cancelled. And in every such case 
of sale or transfer, there shall be some instru- 
ment of writing, in the nature of a bill of sale, 
which shall recite at length, the said certifi- 
cate, otherwise the said ship or vessel shall 
be incapable of being so registered anew. 
And in every case, in which a ship or vessel is 
hereby required to be registered anew, if she 
shall not be so registered anew, she shall not 
be entitled to any of the privileges or benefits 
of a ship or vessel of the United States. And 
further, if her said former certificate of reg- 
istry shall not be delivered up as aforesaid, 
except where the same may have been de- 
stroyed, lost, or unintentionally mislaid, and 
an oath or affirmation thereof shall have been 
made, as aforesaid, the owner or owners, of 
such ship or vessel shall forfeit and pay the 
sum of five hundred dollars, to be recovered, 
with costs of suit" In the district court, 
judgment was rendered for the United States. 
[Case No. 16,727]. 

Mr. Dallas, U. S. Dist Atty. 

Itawle & Lewis, for plaintiffs in error. 

For the United States. The general ques- 
tion is, whether the cargo of the ship Missouri 
was liable to the payment of foreign duties, on 
the 15th of November, 1802, when she re- 
turned to the port of Philadelphia. It will 
be attempted to maintain the affirmative on 
two grounds: (1) That she had not a register 
in force. (2) That she was not then entitled 
to be registered anew. 

(1) The discussion does not turn upon the 
fact of American ownership, but upon the 
legal existence of an American register. The 
object of the law was to secure to American 
citizens, the exclusive benefit of American 
tonnage and navigation. The means employed 
were directed, to ascertain, first, the fact that 
the vessel was American built; and, secondly, 
to trace every change of, ownership, in whole 
or in part And the means being suited to 
the object, all theories, all arguments ab in- 
convenienti, must yield to the positive terms 
of the law, in this instance, as in numerous 
other instances of forfeiture under the navi- 
gation and revenue laws. In order to ascer- 
tain the changes, or transfers, of property, 
considerations respecting the transfer to an 
alien, whether the vessel was in port or at sea, 
I on the one hand, and, on the other hand, respect- 
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ing the transfer to a citizen, whether the vessel 
was in port or at sea, naturally occurred. Now, 
no American vessel, wherever she may be, if 
sold to an alien, can be registered anew. In 
England a bill of sale to an alien is void, with- 
out the consent of three fourths of the owners 
endorsed upon the certificate. In America 
there is no such provision, but still, upon a 
clandestine sale of a part owner, the innocent 
owners are protected to the amount of their 
interest in the vessel. 4 Laws [Folwell's Ed.] 
11 [1 Stat. 523]; Abb. 45; 13 Geo. in. c. 26; 
2 Laws [Bior. & D.] p. 131, §§ 7, 16, 17 [1 
Stat. 145]; Abb. 30; 26 Geo. III. c. 60, § 15. 
Again, an American vessel, if sold even to 
a citizen, must, upon every sale, in whole or 
in part, be registered anew, the old register 
must be surrendered, the bill of sale must be 
in writing, containing a recital of the register, 
and on every entry at a port of the United 
States the mesne transfers must be disclosed. 
2 Laws [Bior. & D.] 131, §§ 14, 17 [1 Stat. 
145]. In England a distinct provision is made 
for cases in which vessels are sold, when in 
port, and for cases in which they are sold 
while at sea. For the former it is required 
that an endorsement shall be made on the 
register, or that the vessel be registered anew, 
at the option of the remaining owners, with- 
out which the sale is void. 7 & 8 Wm. III. 
c. 22, § 21; 34 Geo. III. c. 68, §§ 15, 21. And 
for the latter, it is required, in order to ren- 
der the sale valid, that the bill of sale shall 
recite the register; that a copy of the bill of 
sale be delivered to the commissioners; that 
notice of the transfer be given at the ship's 
port; and that the endorsement be made on 
the register, wheh the ship returns. Id. But 
in America, the only provision in the case of 
a sale of a vessel at sea is contained in the 
14th section of the law. 2 Laws [Bior. & Dj 
131 [1 Stat. 145], while the sale of a vessel in 
port is anxiously guarded as well by that 
section, as by the 14th, 11th, and 12th sec- 
tions. The registering bond -does not embrace 
the case of a sale while the vessel is at sea; 
the 17th section only requires a disclosure of 
the fact, without declaring any consequence; 
and, in short, it is only in the 14th section 
that any provision is made for a formal bill 
of sale, for a surrender of the old register, or 
for the taking out of a new one. And yet 
the policy which prescribes such guards 
against unlawful transfers, while a vessel is 
in port, operates more forcibly in the cases 
of a transfer, while a vessel is at sea. The 
legislative jealousy of sales abroad is mani- 
fested, indeed, by the provision, which dis- 
qualifies citizens, resident in foreign countries 
(with a few exceptions), from being holders 
of American registered vessels. 2 Laws 
[Bior. & D.] 132, § 2; Id. 134, § 4 [1 Stat. 
145]. Then, if the policy of the law is gen- 
eral, so are the words of the 14th section of 
the act, embracing every sale of a vessel, in 
whole or in part, at home or abroad; and, to 
preserve the American privileges of the ves- 
sel, the requisites of the section are a new 
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register on the sale, a surrender of the old 
register, and a bill of sale, reciting the regis- 
ter. On the sale of the Missouri to Koch and 
his associates, her old register ceased to be in 
force. A new one might be obtained, provid- 
ed, at the time of applying for it, the old one 
was surrendered, and a bill of sale, in due- 
form, was produced: but, after vacating the 
old register by a sale, the ship ceased to be 
privileged, until a new register was obtained. 
A formal bill of sale is a sine qua non, in 
every case; and, emphatically, it is necessary 
in the case of a sale, while a vessel is at sea, 
as the act of congress provides no other guard 
against an unlawful transfer. Besides, why 
should the 17th section merely require, upon 
the entry of a vessel from abroad, a disclosure 
of the fact, whether there has been any ante- 
cedent change of ownership, if it was not to 
bring the case within the 14th section of the 
act? And if a vessel sold at home is subjeet 
to the rigor of all the regulations of the 14th 
section, on what principle can a vessel sold 
abroad pretend to an exemption? Is it not 
more within the policy, spirit, and language of 
the law to say that the vessel sold abroad 
shall, like the vessel sold at home, lose her 
privilege upon the sale; and, as the danger 
of unlawful sales is greater abroad than at 
home, she shall remain unprivileged, until 
the actual renewal of her register? In illus- 
tration of the argument on this point, the fol- 
lowing authorities were cited: 3 Term R. 
40G; 3 Brown, Oh. 571; s. c. 5 Term It. 710; 
7 Term R. 306; 2 East, 399; 1 Bos. & P. 
4S4. 

(2) Nor was the Missouri even entitled to be 
registered anew, at the time of her return 
to the port of Philadelphia. There did not 
then exist a bill of sale, reciting the register; 
and the recital might as easily be made from 
the record at the customhouse as from the 
certificate of registry carried with the vessel. 
The construction now contended for has uni- 
formly prevailed in the treasury department, 
and contemporaneous construction ought to 
be regarded in deciding upon a doubtful law. 
Parker, Exch. 215. Legislative construction 
is, also, in favor of the United States, for the 
very case of a vessel sold while at sea has 
been specially introduced into the system. 6 
Laws [pub. by authority] 223, § 3 [2 Stat. 
209]. The power to remit the foreign duties 
incurred by such sale has been vested in the 
secretary of the treasury, and legislative con- 
struction of a legislative act, where the words 
are doubtful, ought to be conclusive. Parker, 
Eidh. 217. 

For Willings and Francis. In the present 
case there is no suggestion of alien owner- 
ship, or mala fides of any kind. The meaning 
of the legislature, should, therefore, be per- 
fectly clear, before a decision inflicting, in 
effect, a heavy penalty, on the plaintiffs in 
error, is pronounced. The general policy of 
the law is to give an advantage to the Ameri- 
can citizen; and, if its language is at all 
obscure, he is entitled to the most beneficial 
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interpretation. In this view of the contro- 
versy, the recapitulation of a few plain rules 
will lead to a favourable result. (1) A vessel 
can have but one register at the same time. 
(2) The certificate of the registry is delivered 
to the master of the vessel, when he leaves 
the port, and must be deposited at the custom- 
house upon his return. (3) The register re- 
mains in force, until it has been legally vacated 
or cancelled. (4) On a change of property, 
whether in whole or in part, a new register 
must be taken out; but no new register can 
be granted until the old one is surrendered. 
(5) The execution of a bill of sale, reciting 
the register, will not authorize the granting 
of a new register, without such surrender of 
the old one; but both must concur for that 
purpose. In no part of the law is a par- 
ticular time prescribed, either for the execu- 
tion of a bill of sale, or for the application 
for a new register. The 14th section amounts 
to nothing more than a declaration that a ves- 
sel, which has been sold, in whole or in part, 
shall not enjoy the American privileges, un- 
til she is registered anew; but the word 
"when*" is not used as an adverb of time, 
nor does the section require that the vessel 
shall be registered anew, at the moment of. 
the transfer. If, therefore, the bill of sale 
is executed, and the old register surrendered, 
when an application is first made for the en- 
joyment of American privileges, the words 
and policy of the law are satisfied; nor will 
the court go beyond the words of a law to 
create a forfeiture. 1 Bos. & P. 483; 19 
Vin. Abr. 512, pis. 8, 9; 3 Term R. 401; 2 
East, 399. The 17th section of the act, how- 
ever, seems to fix the sense of the legislature; 
for, it obviously contemplates the disclosure 
of a transfer, while the vessel was at sea; 
and if the oath, which it prescribes, is truly 
taken, there is no forfeiture of her American 
character. 

The doctrine contended for, on behalf of 
the United States, would introduce the great- 
est mischiefs. Could congress mean (in an 
act too, for the benefit of American tonnage ( 
and navigation) so to tie up the property in 
ships, that while they are at sea, they could 
not be sold, without incurring a forfeiture 
of their privileges? And is it consistent 
with justice and reason that the innocent 
shippers of a cargo on board an American 
vessel should be taxed with the payment of 
foreign duties, in consequence of successive 
transfers, to which they were neither par- 
ties nor privies? To these inconveniences 
the claim of foreign duties, in this case, adds 
the reproach that congress has required an 
impossibility; to wit, the immediate surren- 
der of the register at the customhouse, while, 
in fact, it was on board of the vessel, at sea. 
As to a contemporary construction, it is not 
clearly and uniformly shown, in favour of 
the adverse doctrine; nor, if it were, could 
it prevail against the plain words and obvi- 
ous meaning of the law. And, as to a sup- 
posed legislative construction of the act of 
SOfed.cas.— 4 
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the 2d of March, 1803 (6 Laws [pub. by au- 
thority] 223, §§ 3, 4 E2 Stat. 209]), the act is 
merely affirmative; and even if it were de- 
claratory of the legislative opinion, upon the 
previous state of the law, it could not be 
binding upon the judges, who must exercise 
their own judgments upon the law itself, in- 
dependent of legislative exposition. 

"WASHINGTON, Circuit Justice. Although 
the pleadings, in this case, are lengthy, it 
has been agreed by both parties that the 
only question to be considered and decided, 
upon the whole record, is, whether the car- 
go, imported in the ship Missouri, is subject 
to the payment of foreign, or of domestic, 
duties? By the first section of the "Act con- 
cerning the registering and recording of 
ships, or vessels," passed on the 31st of De- 
cember, 1792 [1 Stat. 287], it was provided 
that all vessels, registered pursuant to that 
law, should be denominated and deemed ves- 
sels of the United States; and all vessels of 
the United States are entitled, by law, to 
certain benefits and privileges denied to for- 
eign vessels; so long as they shall continue 
to be wholly owned, and to be commanded, 
by a citizen or citizens of the United States. 
The ship Missouri was a duly registered ves- 
sel of the United States, and has always con- 
tinued to be owned and commanded by citi- 
zens. She was, therefore, entitled to the 
benefits and privileges of her American char- 
acter, when she arrived at the port of Phila- 
delphia, in November, 1802; unless the par- 
tial sale made to American citizens, while 
she was at sea, deprived her of that charac- 
ter. Whether the transaction referred to 
produced such an effect, may, I think, be de- 
cided upon a joint consideration of the four- 
teenth and first sections of the registering 
act alone; though other sections will afford 
fair ground for reasoning and illustration. 
The fourteenth section is composed of sev- 
eral sentences, which must be distinctly, as 
well as collectively, considered, to ascertain 
the general meaning and result. The first 
sentence declares, that when a registered 
vessel is sold to a citizen, she shall be regis- 
tered anew, by her former name, or she shall 
cease to be deemed a vessel of the United 
States, and that her former register shall 
be delivered up, at the time of applying for 
a new one. The second sentence declares; 
that in every such case of sale or transfer, 
there shall be a bill of sale, reciting at 
length the certificate of registry, otherwise 
the vessel shall be incapable of being regis- 
tered anew. And the third sentence de- 
clares, generally, that in every case in which 
a vessel is required to be registered anew, 
she shall not be entitled to the privileges of 
a vessel of the United States, if she is not so 
registered. 

It is difficult to conjecture, why, in the 
first sentence, the want of a new register 
should be declared, within a parenthesis, to 
deprive a vessel of her American character? 
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and that, in the third sentence, the same 
effect should be again declared, for the same 
cause. The latter declaration, however, is 
obviously tautology, for, if the former dec- 
laration can be said to have destroyed the 
privilege, eo instanti, when the sale was ef- 
fected, it was useless and superfluous to re- 
peat that the vessel should not, at any sub- 
sequent period, be entitled to enjoy it The 
clear meaning, however, of both sentences, 
appears to be that the vessel should lose 
her American privileges, not simply upon the 
sale, but upon the neglect to obtain a new 
registry, after the sale. It is here, then, ma- 
terial to inquire in what manner, and on 
what terms, a new registry can be obtained? 
A bill of sale, reciting the old certificate of 
registry, must be produced to the collector. 
The old certificate of registry must, also, be 
surrendered. Now, though a bill of sale 
might be formally executed, in the absence 
of the ship, yet, the ship is bound, by law, 
to carry the certificate of her registry with 
her; and, consequently, it is impossible for 
her owner to surrender that instrument to 
the collector while she is herself at sea. If, 
however, the surrender of the certificate 
must be made, or the privilege must be lost, 
it is manifest that the law either requires 
the performance of an impossibility (which 
is not hastily to be imputed to the expres- 
sion, and never to the intention of a law), or 
it prohibits, in effect, the sale of a ship at 
sea by one of our citizens to another. 

There is no part of our navigation system 
that expressly avows this to be the inten- 
tion of the legislature; and from what prin- 
ciple of public policy can it be inferred or 
presumed? The cargo is not liable to the 
elaim of foreign duties, until an actual sale 
of the ship; and why should the owner of 
the cargo lose his privilege on account of 
the sale, which is an act of the owner of the 
ship alone? or be punished as for a fault, 
on account of the neglect of the owner of 
the ship to take out a new register; an 
omission which the owner of the cargo can 
neither prevent nor supply? Even, however, 
with respect to the ship, why, I repeat, 
should the privilege be lost, and her owner 
punished as for a fault, in omitting to de- 
liver an instrument to the collector on shore, 
which the law directs to be kept on board 
her at sea? A consequence more injurious 
would not proeeed from a sale to an alien; 
and yet, in the case of a sale to an alien, the 
act of congress declares the forfeiture of 
the American privilege in express words, as 
being incurred, eo instanti, on the sale; but 
no such declaration is made in the ease of a 
sale to a citizen. 

It appears to me that the 4th sentence of 
the 14th section of the act is also important, 
for it declares that "if the former certificate 
of registry shall not be delivered up as afore- 
said, the owner, or owners, of the ship, or 
vessel, shall forfeit and pay the sum of 
$500." And thus, if the construction con- 
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tended for by the attorney of the United 
States is correct, the law not only prohibits 
the sale of a vessel at sea by one citizen to 
another, on pain of forfeiting, at the mo- 
ment of sale, the privileges of the vessel; 
but subjects the owner to a penalty, al- 
though it is physically impossible that he 
should do the thing, for the omission of 
which he is to be punished. 

But an American vessel does not cease to 
be entitled to her privilege any more by the 
act of sale than by the act of altering her 
form or burthen; both cases being embraced 
hy the provisions of the 14th section. Let 
us suppose, therefore, that the construction 
of the vessel should be altered, either in the 
port to which she belongs, or in any other 
port; would she lose her privilege before the 
owners could have an opportunity to apply 
for a new registry? And, if not, why should 
the privilege be lost before the opportunity 
occurs to make the application for a new 
registry, in the case of a sale? I can per- 
ceive no reason for a distinction. 

As to the provisions of the 17th section, 
they are designed to compel a discovery of 
any transfers of a vessel, which may have 
been made during her absence from the port; 
in order that it might appear whether she 
continued to be a privileged vessel of the 
United States. If it appeared that she had 
been transferred to a foreigner, her privi- 
leges were forfeited from the moment of 
transfer; and if it appeared that she had 
been sold to a eitizen, the officers of the cus- 
toms were enabled, by a knowledge of the 
fact, to exact the foreign duties in future, 
should no application be made for a new reg- 
istry. 

I am, upon the whole, of opinion that the 
appellants are not liable for higher duties 
than are payable by vessels of the United 
States; and, consequently, the judgment of 
the district court must be reversed. 
Judgment reversed. 

This judgment was affirmed by the supreme 
court, 4 Granch [8 U. S.l 48. 
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Case No. 17,765. 

WILLINGS et al. v. BLIGHT. 

[2 Pet. Adm. 288.] i 

District Court, D. Pennsylvania. 1800. 

Past Ownee op Vessel — Refusal to Join in 
Voyage— Effect. 
1. Freight is not legally demandable by re- 
cusant owner; but his share of the vessel must 
be secured to him. 
[Cited in Davis v. The Seneca, Case No. 3,- 
650; Tunno v. The Betsina, Id. 14,236- 
Cited in brief in The Marengo, Id. 9,066. 
Approved in The Annie H. Smith, Id. 420; 
Coyne v. Caples, 8 Fed. 639; Scull v. Ray- 
mond, 18 Fed. 549.] 



i [Reported by Richard Peters, 3r., Esq.] 
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2. Major part, in value, may fit out against 
consent of the minority; though they must com- 
municate the design. 

[Cited in Davis v. The Seneca, Case No. 3,- 
650; The Annie H. Smith, Id. 420.] 

This was a petition to permit the majority 
of owners to proceed with the brig Amelia 
en a voyage, after giving stipulation for value 
of the recusant owner's share. In this case 
the proceedings will shew the course original- 
ly taken by the parties.2 The court was 
clearly of opinion that the cause was one of 
admiralty jurisdiction; and that it had power 
to authorize the majority of owners to fit out 
and expedite the vessel on a voyage to be 
designated in the stipulation, and it directed 
accordingly. The question of freight was 
accommodated; and the court gave no final 
judgment An opinion was however inti- 
mated that no freight was legally demand- 
able by a recusant owner, who would neither 
sell at a reasonable appraisement, nor make 
advances for outfit; but his share of the ves- 
sel should be secured to him, that as he gains 
no profit, he may incur no loss. It appeared 
unreasonable, that those who were prepared, 
and desirous to put their property into a 

2 To the Honorable Richard Peters, Judge of 
the District Court of the United States, in and 
for the Pennsylvania District: The petition of 
Willings & Francis, and Samuel S. Cooper, re- 
spectfully sheweth: That your petitioners are 
■owners of three-fourth parts of the brigantine 
Amelia. That your petitioners are desirous of 
sending the same vessel on a voyage to St. Se- 
bastians in the kingdom of Spain, and from St. 
Sebastians back to Philadelphia. That the re- 
maining one-fourth part of the same vessel be- 
longs to Peter Blight of the city of Philadel- 
phia, merchant, who refuses to join in the said 
voyage, or to suffer the same vessel to sail on 
your petitioners' own account. Your petition- 
ers therefore respectfully pray, that this hon- 
orable court conforming to the established law 
and usage of the admiralty, will grant a cita- 
tion returnable at the nest court day to the 
said Peter Blight, to shew cause, if any he 
hath, why your petitioners should not be ad- 
mitted to give security for the safe return of 
the same vessel, and thereupon proceed with 
her on the said intended voyage. Willings & 
Francis, Samuel S. Cooper. August 16th, 
1800. 

The words "and from St. Sebastians back to 
Philadelphia," inserted in the libel on motion. 

In the District Court of Pennsylvania. Wil- 
lings & Francis, versus Peter Blight. The an- 
swer of Peter Blight of the city of Philadelphia, 
merchant, to the petition of Willings & Francis 
and Samuel Cooper, respectfully sheweth, that 
the respondent admits that the said petition- 
ers are owners of three-fourths parts of the brig- 
antine Amelia; but this respondent avers that 
before the filing of the said petition he had as- 
signed all his property, real and personal, what- 
soever and wheresoever, to George Blight, 
Thomas Murgatroyd, and William Cole, in 
trust for the benefit of his creditors, and there- 
fore he is no longer owner of the remaining one- 
fourth part of the same vessel, nor entitled 
without the directions, authority and approba- 
tion of his said trustees to join in the voyage 
in the said petition mentioned, or to suffer the 
said vessel to sail on the said petitioners' own 
account. And this respondent further answer- 
ing saith, that he believes his said trustees 
would be willing, as he himself would be, to 
join in sending the said vessel on any voyage 



state of activity, should use their funds dis- 
proportionably for the benefit of a delinquent 
owner. 

During the progress of the cause the fol- 
lowing opinion was given by the court. 

Whether the minority shall or shall not be 
compelled to sell, has not, in the opinion of 
the court, been here judicially determined. 
It is asserted (Beawes, Lex. Merc. 49) that if 
the majority of owners refuse to fit out, they 
are compellable to sell at a valuation; and 
so are part-owners, deficient and unable to 
fit out the vessel. This majority or minority, 
means those who hold the greater or less 
proportion of property. In the Sea Laws (3d 
Ed. 442), it is said, that "upon any probable 
design, the major 'part of the owners may, 
even against the consent, though not without 
the privity and knowledge of the rest, freight 
out their vessel to sea." "If it should so fall 
out that the major part, in number, protest 
against the voyage, and but one left that is 
for the voyage, yet the same may be effected 
by that party, if there be equality in partner- 
ship." "If it falls out that one is so obsti- 
nate, that his consent cannot be had, the law 
will enforce him either to hold or- to sell his 

for the general benefit of the owners, provided 
such voyage was truly and fully made known 
to them; but the said petitioners have not set 
forth to what place or places it is intended to 
send the said vessel after her arrival at St. 
Sebastians; and this respondent has been in- 
formed and avers that it is not intended that 
the said vessel should return from St. Sebas- 
tians immediately to the port of Philadelphia, 
but that she should be employed by the said 
petitioners in a long, hazardous and circuitous 
voyage, not mentioned or described in the said 
petition. And this respondent further answer- 
ing saith," that the petitioners have not in their 
said petition offered to purchase the late -share 
of the respondent in the said vessel assigned as 
aforesaid to his said trustees; nor have they 
offered to sell the said vessel and distribute the 
money among the owners in proportion; nor 
have they offered to give security for paying 
any part of the profits of the voyage or freight 
of the said vessel, to this respondent or his 
said trustees, nor have they offered to give se- 
curity for the return of the said vessel within 
a limited time. Wherefore and because this 
court has not jurisdiction of the case, the same 
not being a civil cause of admiralty and mari- 
time jurisdiction, inasmuch as the said vessel 
was at the time of filing the said petition and 
now is within the body of the district of Penn- 
sylvania, and not upon the high seas. The 
respondent prays that the said petition may be 
dismissed with costs. &c. A. J. Dallas, Proc- 
tor for the Respondent. 

And now this twenty-second day of August, 
1800, it is ordered by the court that the peti- 
tioners be permitted to send the brigantine 
Amelia in the petition mentioned on a voyage 
from Philadelphia to St. Sebastians, and back 
to Philadelphia, upon their entering into stipu- 
lation in the sum of six thousand dollars with 
approved security, as well for the safe return 
of the same vessel to Philadelphia, as for the 
payment to the said respondent, his heirs, ex- 
ecutors and administrators, of one-fourth of the 
freight* of the sa ue vessel for the said voyage 
out and home, deducting all reasonable and 
just mercantile charges. 

*Freight was inserted agreeably to the con- 
sent of the majority of owners. 
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proportion; but if lie will set no price, the 
rest may rig her out, at their own costs and 
charges, and whatsoever freight she earns, 
, he is not to have any share or benefit in the 
same. But if such vessel happens to miscar- 
ry, or to be cast away, the rest must answer 
him his part, or proportion, in the vessel. 
But if it should fall out, that the major part 
of the owners in value, refuse to set out the 
vessel to sea; there by reason of the inequal- 
ity, they may not be compelled; but then 
such vessel is to be valued and sold: the 
like, whether part of the owners become de- 
ficient, or unable to set her forth to sea." 
The sixth article of the twenty-third section 
of the ordinances of Louis XIV. of France, 
enacts, that "no person may constrain his 
partner to proceed to the sale of a ship, ex- 
cept the opinions of the owners be equally 
divided about the undertaking of the voy- 
age." Here "equally" means equality of 
property. 

It is a principle discernable in all maritime 
codes, that every encouragement and assist- 
ance should be afforded to those,- who are 
ready to give to their ships constant employ- 
ment; and this, not only for the particular 
profit of owners, but for the general inter- 
ests and prosperity of commerce. If agri- 
culture be, according to the happy allusion of 
the great Sully, "one of the breasts from 
which the state must draw its nourishment," 
commerce is certainly the other. The earth, 
the parent of both, is the immediate founda- 
tion and support of the one, and ships are the 
moving powers, instruments and facilities of 
the other.— Both must be rendered productive 
by industry and ingenuity. The interests 
and comforts of the community will droop, 
and finally perish, if either be permitted to 
remain entirely at rest. The former will less 
ruinously bear neglect, and throw up spon- 
taneous products; but the latter require un- 
remitted employment, attention and enter- 
prize, to ensure utility and profits A priva- 
tion of freight, the fruit and crop of ship- 
ping, seems therefore to be an appropriate 
mulct, on indolent, perverse, or negligent 
part-owners. The drones ought not to share 

3 The following authorities were cited and 
furnished by the counsel, on the questions 
which arose in this cause. The jurisdiction of 
the court of admiralty. Denied— Hardr. 473: 
Carth. 26. Allowed— 1 Ld. Rayni. 223; 2 
Strange, S90; 2 Ld. Raym. 1285. Stipulation 
must be — 1st. To secure safe return from the 
voyage, or pay value of share. 2d. Within a 
stipulated or reasonable time. Voyage must 
be designated. Though the vessel be put to 
sea without consent, the minority should be in- 
formed of the voyage intended. Moll, de J. 
Mar. 220; Lex. Merc. Red. 52. Freight, to 
dissenting part-owners. Denied— 2 Ch. Cas. 
36; 1 Vern. 297; Arab. 255. See 6 Vin. Abr. 
tit. "Mariners." Allowed— 1 Show. 13, Id -f 6 
Mod. 162; Fitzg. 197; Skin. 230. See, also, 
1 Treatise on Commerce, p. 29. 2 Browne, 
Civ. & Adm. Law, p. 131. 

fThe cause having ended in a compromise, 
these authorities were not all read or exam- 
ined. 



in the stores, acquired and accumulated by 
the labour, activity, foresight and manage- 
ment of the bees. Although the hive may be 
common property, it is destructively useless 
to all, if not furnished with means of profit 
and support by industry and exertion; which 
should be jointly applied by all, before they 
participate in beneficial results. Nor should 
the idle and incompetent be permitted to hold 
it vacant and useless to the injury and ruin 
of the industrious and active. 

This point see.ns not yet to be so decided as 
not to admit of question. The authorities in 
the British books, lead to opposite conclusions; 
a*nd leave the subject liable to controversy 
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WILDINGS et al. v. CONSEQUA (three 
suits). 

CONSEQTJA v. WILLINGS et al. (two cases). 

* [Pet. C. C. 172.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1815. 

Sale of Teas— Infekiokity' in Quality — Dama- 
ges—How Settled— Interest. 

1. The public sales of teas, in Holland, by the 
Asiatic Company, furnish evidence, but not 
conclusive, of the quality and value of teas dis- 
posed of at such sales; and the average price, 
brought by teas of the same quality and de- 
scription, and not of that brought by all the 
teas of the same kind, affords this evidence. 

2. Quaere, if the usage in Canton is, that 
when teas are sold by samples, the examination 
and receipt of teas, delivered to a supercargo, 
after the samples have been furnished, dis- 
charges the Hong merchant from responsibility 
for quality. If this is the usage, the purchaser, 
in order to sustain a claim for damages, should 
prove that the teas furnished, are worse than 
the samples. 

3. The rule of law, as to damages, is, that the 
sales of the plaintiff's teas, compared with those 
of similar teas, should be considered as ascer- 
taining the rate >f damages to be applied to 
the first cost of the teas in Canton. This rule 
is similar to that in case of insurance, where 
the rate of loss is ascertained from the prime 
cost of the articles lost. 

[Cited in Touqua v. Nixon, Case No. 18,189; 
Cheongwo v. Jones, Id. 2,638.] 

4. The adjustment of a claim. for damages, 
in a particular ease, upon other principles, does 
not exclude the Hong merchant from the bene- 
fit of the general rule; but such an adjustment 
may be opposed to the evidence of witnesses, 
to settle claims by damages on different prin- 
ciples. 

5. It is generally in the discretion of the jury 
to give interest, in the name of damages. 

6. Interest ought not to be allowed on unliq- 
uidated and contested claims, sounding in dam- 
ages. 

[Cited in Barrow v. Reab, 9 How. (50 TJ. S.) 

371; The Isaac Newton, Case No. 7,090.] 

[Cited in Hinckley v. Beckwith, 13 Wis. 37.] 

The jury were impanelled to try five ac- 
tions; three brought by Willings and Francis, 
and Willings and Francis and Curwen, and 
Willings and Francis and Kuhn, against Con- 
sequa; and two by Consequa against Willings, 

i [Reported by Richard Peters, Jr., Esq.] 
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and Francis. In the latter suits there was no 
dispute. The other suits in which Consequa 
was defendant, were brought for breaches of 
parol agreements, made at Canton by Con- 
sequa; to deliver to the agents of these plain- 
tiffs, cargoes of teas of certain denominations, 
and of the best qualities; one of the cargoes, 
viz. that shipped in the Bingham, to be suited 
to the Dutch markets. Two of the cargoes; 
viz. those of the Bingham and Ganges, were 
sold at Amsterdam by the Asiatic Company, 
at their public sales; and the third cargo, sent 
in the Asia, was sold in Philadelphia, To 
prove the inferior quality of the teas, or of 
some of them, which were sold at Amsterdam, 
the same kind of evidence was given, as in 
the case of Gilpins v. Consequa [Case No. 5,- 
452]. As to the cargo of the Asia, the evi- 
dence of persons acquainted with the teas, 
who examined them, was relied upon to prove 
their bad quality. Other evidence was given, 
upon which the points of law in this case 
arose, and which is stated, in the charge of 
the court. 

WASHINGTON, Circuit Justice. The con- 
tracts upon which these suits are -brought, 
have been fully proved; that they have not 
been fulfilled by Consequa, can hardly be de- 
nied. As to the cargo of the Asia, in addition 
to the acknowledgment of Consequa, that it 
was not of good quality; it was examined 
thoroughly, at Philadelphia, by unexception- 
able judges, who have stated to you its quali- 
ty and relative value, to other teas, then in 
market. As to the cargoes of the Bingham 
and Ganges, sold at Amsterdam by the Asiatic 
Company, at their public sales; it cannot be 
denied, that the prices at which those teas 
were sold, compared with the prices of other 
cargoes of good quality, sold at the same peri- 
ods; furnish, at least, some evidence of their 
quality. It appears, that from the time of the 
arrival of a cargo of tea, in the Texel, it is 
taken under the care of the Bast India Com- 
pany; is kept in their warehouses; samples 
of each chest are taken out and examined, and 
finally that those sales are attended by mer- 
chants, from different parts of Europe, 
-amongst whom there axe no doubt many com- 
petent judges of the article sold. It would 
seem reasonable therefore to conclude, gen- 
erally, that the prices bid at those sales, for 
different parcels of teas of the same denomina- 
tion, must bear some proportion to their quali- 
ty; and consequently afford some evidence of 
that fact. In addition to this evidence, the 
jury have the testimony of a distinguished tea 
broker, who speaks very unfavourably of those 
teas, and considers them to be only of second 
or third quality. 

But, although sales at auction may, in gen- 
eral, afford some evidence of the comparative 
value of the article sold, still as a standard of 
quality, they may not always be satisfactory, 
much less conclusive. The prices bid, may 
frequently depend upon the state of the mar- 
ket, or the age of the teas, either positively or 
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relatively, to other teas, sold at the same time, 
of superior quality and fresher. In forming 
their opinion of the disproportion between the 
plaintiffs' teas, and the best teas of similar 
denominations, sold at the same time; it will 
be proper for the jury to take all these circum- 
stances into consideration, and, after duly 
weighing them, to fix the standard, by which 
the qualities of the teas delivered by the de- 
fendant to the plaintiffs ought to be estimated. 
This may be either the average of the highest 
piices, or something below it, as the jury may 
think just. If teas originally of good quality, 
do not injure by being kept as long as those 
were in the warehouses of the Asiatic Company 
then that circumstance will not merit their 
regard. One thing will be* recollected, which 
is, that in comparing these teas with others of 
like denominations, sold at the same time; the 
average of the highest prices of these teas, or 
of such as do not greatly vary from each oth- 
er, should be taken; except, so far as may be 
thought necessary to fix upon a lower sum, 
from the considerations before mentioned. 
The reason of this is, that if the average of 
the various prices bid for these teas, is taken; 
in comparing the plaintiffs' teas, which, by 
the contract, ought to have been of the first 
quality, with teas confessedly inferior, so far 
as the inferior teas composed the quantity 
from which the average is taken, and sue* 
must necessarily have formed a part of the 
quantity; it would not be a test of quality. 
The next question is, whether the plaintiffs, 
by the conduct of their agents, dispensed with 
a strict performance of these contracts, on the 
part of Consequa. It is contended by the 
counsel for Consequa, that those agents, in- 
stead of relying upon their contracts, selected 
teas as their own judgment dictated, after 
trying the different samples sent to them: 
and that by the usages at Canton, the Hong 
merchant is, in such cases, only bound to pro- 
vide a cargo, corresponding with the samples 
so approved of by the purchaser. This usage 
is attempted to be proved by the testimony 
of three American gentlemen, who have re- 
sided at different periods at Canton; and, if 
they are correct, it would follow, that when- 
ever the purchase is made by samples, the 
purchaser, to maintain his action against the 
Hong merchant, must prove that the cargo 
was of an inferior quality to the selected sam- 
ples. But, if the usage be as stated by these 
witnesses, it is difficult to account for the set- 
tlement made by Consequa in relation to the 
cargo of the Ganges; samples of which, were 
examined and approved of by the supercargo 
of that vessel. In this settlement, he gave up 
nearly nineteen thousand dollars, which the 
plaintiffs had no right to claim from him, ac- 
cording to the alleged usage. Hay not this 
conduct of Consequa, be considered as evi- 
dence of the usage upon this point, equal if 
not superior, to that of the witnesses who have 
testified respecting it? No man ought to be 
better informed than Consequa, in relation to 
the usage, in a case so frequently occurring in 



WILLINGS (Case No. 17,766) 

the particular business in which he was en- 
gaged. If the jury should consider the sub- 
ject in this light, and that it is better evidence 
of the usage, than that given by the three wit- 
nesses; then the circumstance of the plaintiffs' 
agents having purchased by samples, ought not 
to operate against the plaintiffs. But if, on 
the other hand, they are of opinion, that Con- 
sequa's conduct amounted to nothing more than 
a waiver of a legal right, in that particular 
case; then it cannot affect his rights in any oth- 
er case, and the rule of law, which has been 
stated, must apply. It is however to be recol- 
lected, that that rule, however well established, 
does not apply to the cargoes of the Bingham 
or of the Asia, both of which were taken, ex- 
clusively, upon the* judgment and selection of 
Consequa. 

The last question is, what ought to be the 
rule by which the damages for the breaches of 
those contracts should be assessed? The rule 
laid down in the case of Gilpins v. Consequa, 
was, that the sales at Amsterdam of the plain- 
tiffs' teas, compared with those of other teas 
of similar denominations, were to be consider- 
ed as furnishing, not the amount of damages 
sustained by the plaintiffs, but the rate of the 
damages, to be applied to the first cost at Can- 
ton. Thus, if the difference between those 
sales was 20 or 50 per cent, to the disadvan- 
tage of the plaintiffs' teas, Consequa would have 
to pay, after that rate, as applied to the first 
cost at Canton. With this rule the court finds 
no cause to be dissatisfied; the reason of it is 
obvious. The contract is, to deliver teas of 
the best quality at Canton. If it be not com- 
plied with, the price of such teas, at that place, 
is the just measure of the damage sustained by 
the plaintiffs. For the seller has nothing to 
do with the foreign market, to which the arti- 
cle may be sent: he has no control over the 
property or its destination; and receives no 
premium or compensation whatever, to induce 
him to run any risque in relation to such a 
market. 

The question is not varied, by the circum- 
stance of the Holland market being referred to 
in the contract. This did not confine the plain- 
tiffs to that market, but they were at liberty 
to sell where they pleased; and still the ques- 
tion would be, were the teas of the best qual- 
ity, and were they fitted for the Holland mar- 
ket? These questions could as well be settled 
at Copenhagen or Philadelphia, as at Amster- 
dam. This ease certainly is not as strong, as 
that of insurance, in which, if a loss takes 
place, it is settled according to the prime cost 
and charges; although the understanding of 
the insurer is, that the goods shall go safely to 
the port of destination, and to indemnify the 
insured in case of loss. The cases stated by 
the plaintiffs' counsel, to prove the incorrect- 
ness of the rule laid down in this case, are en- 
tirely dissimilar from it. The case of general 
average, proceeds upon a principle entirely dif- 
ferent. The claims for compensation by the 
person whose goods have been thrown over- 
board, for the safety of the residue of the cargo, 
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is a charge upon the cargo so saved; and con- 
sequently upon its value at the place of desti- 
nation. The owner of .the goods saved, ought 
not to gain, nor ought the owner of the goods 
thrown overboard to lose, by an act performed 
for the benefit of all; which would certainly 
happen, if the former received the full value of 
his goods, at the port of destination, and paid 
the loss according to the prime cost of the arti- 
cles thrown overboard: for this reason, the 
whole cargo is valued at the price it would 
bring at the port of discharge, and the nett 
amount, after deducting charges, including also 
the nett value of the ship and freight, furnishes 
the sum which is subject to contribution. The 
other eases put by the counsel, are those of the 
carrier of goods, who, it is said, must pay the 
value of the goods at the place of destination, 
in case they are lost, or of a failure to deliver 
goods contracted to be delivered at a certain 
time and place; in which case the price of the 
articles at the time and at the place of deliv- 
ery, is to be the rule of compensation. 

Admit, for the sake of the argument, that the 
law, in relation to the carrier, is as the plain- 
tiff's counsel contended for; still it differs from 
the present, in this essential circumstance; in 
that case, the delivery is to be made abroad, 
and in this it was to be made at Canton. If 
in both the supposed cases, the price is to be 
regulated, by the foreign market, where they 
were to be delivered, it would follow, that the 
teas in this case, should be referred to the value 
at Canton, where they were to be delivered. 

But although the general rule is such as has 
been stated, still the question ought to be de- 
cided, according to the law, or usage at Canton, 
so far as we have any information respecting 
it; but no evidence has been given, directly 
upon this subject. In such a case, is it not 
fair, to consider Consequa's conduct, as evi- 
dence of the usage? It is reasonable to con- 
clude, that no person can be more familiar with 
the usage at Canton, in relation to this subject, 
than a Hong merchant, who is in the constant 
habit of making contracts of this kind; and 
who, no doubt, has been frequently called upon, 
to settle claims for the breach of them. If in 
such cases, the usage at Canton be, to apply the 
rate of loss, ascertained by the sales at the 
foreign market, to the first cost; it is incon- 
ceivable, that Consequa would have waved the 
benefit of that rule, and settled as he did, the 
loss on the congo teas, part of the cargo of the 
Ganges, by paying the diffa-ence between the 
sales of those teas, and the average of the high 
priced congo teas, sold at the same time and 
place. Yet he did so, without objection, and 
voluntarily promised to settle the loss upon the 
cargo of the Asia, by the same rule. It is cer- 
tainly possible, that this conduct might proceed 
from an excess of liberality, or from ignorance, 
but neither is probable. 

If this supposition, however, be well founded, 
and the law at Canton, be similar to what I 
take to be the general law, then, the waving of 
a legal right, by Consequa, in one case, can- 
not bind him in any other case; whatever 
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promises lie may have made on the subject 
But if the jury should consider his conduct, as 
evidence of the law, and usage at Canton; then 
it is obligatory upon him, and they ought to 
decide accordingly. It may he proper to ob- 
serve, that the usage -which has been proved, 
of returning a box of tea which has been im- 
posed upon the purchasa*, in violation of the 
contract, and recovering two boxes of. good 
tea, in lieu of it, seems strongly to countenance 
the presumption, that a higher rate of compen- 
sation is allowed, than would result from the 
application of the general rule, laid down in 
the case of Gilpins v. Consequa [Case No. 5,- 
452]. 

As to interest upon the claims of the plain- 
tiffs, I can only repeat, what the court stated, 
in the case just mentioned; that it is generally, 
in the discretion of the jury, to give interest in 
the name of damages; although it is not con- 
formable to legal principles, to allow it on un- 
liquidated and contested claims, sounding in 
damages. 

The jury found verdicts favourable to the plain- 
tiffs' claims in all the cases, from which resulted 
a balance of five thousand dollars, upon the whole 
account against Willings and Francis. 

[NOTE. New trials were ordered in these 
cases at the April term, 1816. Case No. 3,128. 
For a report of the proceedings on the new 
trial, see Id. 17,767.] 



Case No. 17,767. 

" WII/LINGS et al. v. CONSEQUA (three 

suits). 

CONSEQUA v. WILLINGS et al. (two cases). 

[Pet C. C. 301.] i 

Circuit Court D. Pennsylvania. Oct Term, 
1816. 

Competency op Witness— Contingent Interest 
—Joint Debtors— Effect of Judgment against 
One— Release — Party as Witness — Assign- 
ment of Interest. 

1. K. and another, as the agents of W. and 
F., gave a note for 22,000 dollars, to C. for 
merchandize, in which K. was interested. C. 
brought a suit against W. and F. on the note, 
stating it to he given by the procurement of 
their agents K. and another. It was agreed, 
that whatever damages might be recovered m 
a suit brought by W. and F. against C. should 
be set off against the note. It was alleged, 
that K., as a dormant partner of W. and F., 
might be sued, as such, by C, if the note should 
not be discharged by a recovery of damages 
from C, in the suits of W. and F., and if W. 
and F. should be unable to pay the note; and 
that he was therefore interested to increase 
those damages. The interest of K., in the event 
of the suits between W. and F. and C, is too 
remote to exclude him from being a witness; 
the objection is to his credit, and not to his 
competency. 

[Cited in Gant v. Reed, 24 Tex. 49.] 

2. When two or more persons are liable for 
a simple contract debt, a judgment obtained 
against one, is an extinguishment of the claim 
on the other debtors, in the same manner, as a 
bond, given by one of two persons liable on a 
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simple contract, is an extinguishment of the 

original debt 
[Cited in Ferrall v. Bradford, 2 Fla. 508. 
Cited in brief in Moffett v. Bowman, 6 Grat 
231. Cited in Brown v. Johnson, Id Urat 
650, 651; Ward v. Hotter, 2 Rob. (Va.) 
565.] 

3. A release to one of two joint obligors, ex- 
tinguishes the obligation, and equity will not 
relieve in such a case, although it is most ap- 
parent the extinguishment was not intended by 
the parties. 

[Cited in Reed v. Shaw, 1 Blackf. 245, note.] 

4. The general rule of law is, that a party to 
a suit cannot be a witness. This rule is found- 
ed on the interest the party has m the suit, 
and when that interest is removed, the objec- 
tion ceases to exist. 

[Questioned in Levy v. Burley, Case No. 8,- 
300; Yearsley v. Brookfield, Id. 18,131.] 

[Gited in Sinks v. English. 3 Blackf. 138; 
Preble Co. Bank v. Russell, 1 Ohio St .318. 
Cited in brief in Onion v. Fullerton, 19 Vt 
319; Loomis v. Loomis, 26 Vt 202.] 

5. One of the plaintiffs in a suit may be ex- 
amined as "a witness, who had assigned all his 
interest in the subject in controversy, to his 
co-plaintiff, after the costs of the suit, as esti- 
mated by the clerk of the court, had been de- 
posited with the clerk and an offer made to pay 
to the clerk any farther sum, which he or the 
counsel for the defendant might require to 
cover the costs, and a release executed by the 
remaining plaintiffs, of all claims on him for 
the costs which had or might accrue, and for 
any claims for contribution to any sum which 
the defendant might recover against those who 
executed the release, and also a covenant, by 
the remaining plaintiffs, to indemnify him 
against all Costs, charges, and damages which 
might accrue, in prosecuting the suit. 

[Disapproved in Stein v. Bowman, 13 Pet 

(38 U. S.) 219; Bridges v. Armour, 5 How. 

(46 U. S.) 94.] 
[Cited in Manchester Bank v. White. 30 N. 

H. 460; Evans v. Dela, 35 Pa. St 453; 

Ward v. Motter, 2 Rob. (Va.) 556.] 

6. The elerk of the court is a competent 
judge of the quantum of costs which can be 
recovered in an action; and money paid to him 
on account of the costs of a suit is in the safe 
keeping of the court and subject to its dis- 
posal. 

7. The court will not look to remote contin- 
gencies, in order to disqualify a witness from 
giving testimony. 

8. The testimony of a witness, taken under a 
commission directed to five persons or any one 
of them, cannot be read in evidence, if another 
person than the commissioner, and who was 
not named in the commission, assisted in tak- 
ing the examination of the witness. 

[Cited in brief in Patterson v. Greenland, 37 
Pa. St 511.] 

9. Quere. Whether the principles of the law 
of evidence, relating to sales made by a broker, 
as between a vendor and vendee, are applica- 
ble to a case between vendee and warrantor. 

10. The deposition of a witness, on the part 
of the plaintiff, who had given certificates up- 
on which a recovery was expected to be obtain- 
ed, and who expected a commission of one per 
cent, on the amount to be recovered from the 
defendant, but which certificates were not evi- 
dence in the cause, is admissible. 

11. Correspondence, between the parties in a 
cause and others, called for by notice, but 
which the party who called for it does not read, 
cannot be read by the party producing it 

12. In an action for damages for a breach of 
contract uo evidence of fraud is admissible, 
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and if, from evidence given in the course of the 
cause, the jury should be disposed to infer 
fraud, they should not permit it to influence 
their verdict. 

C( ?90 d l iU brIef iU B ° rn T * ShaW ' 29 Pa " St " 

13. The laws and usages of foreign countries 
where contracts are made and to be executed, 
and which respect the validity, construction, 
and performance of those contracts, are regard- 
ed here, as rules of decision. 

14. In a contract for the sale of articles with- 
out warranty, if there be no fraud on the part 
of the seller, he is not answerable for the quali- 
ty of the articles. 

[Cited in Wetherill v. Neilson, 20 Pa. St. 
452.] 

15. If the vendor warrants the quality of the 
articles he sells, he is bound to deliver them of 
the stipulated quality, and the examination and 
approbation of some of the articles by the 
vendee, when they are delivered, does not 
amount to a waiver of the contract. 

16. If the vendee cannot examine the arti- 
cles, but purchases them from an examina- 
tion of samples, there is an implied warranty 
on the part of the seller, that the articles shall 
correspond with the samples. But, an exam- 
ination of samples, when there is an express 
warranty, is not a waiver of the warranty. 

[Cited in Borrekins v. Bevan, 3 Rawle, 44.] 

17. The custom at Canton by which the sales 
of teas are regulated. 

_ 18. Usage at Canton by which compensation 
is made to purchasers of teas, which are aft- 
erwards found inferior to the quality they 
were represented to be at the time of sale. 

19. It is the usage at Canton, to add interest 
on the amount of the articles sold, and for 
which compensation is made, to the other 
charges. 

- 20 il TJ^ere an attachment is laid on money 
in the hands of a third person, interest ceases 
from the time of the attachment until it is dis- 
solved; but when a debtor, who is also a cred- 
itor, lays an attachment in his own hands, in- 
terest is chargeable, during the continuance 
of the attachment. 
[Cited in brief in Lyman v. Orr, 26 Vt. 121.] 

„J?oW Cited ,_ in Ta y lor T - Carpenter, Case No. 
ld,<oo, to the point that a person from abroad 
suing in this country is to enjoy no greater nor 
less rights than citizens.] 

These causes, having been tried at the Octo- 
ber sessions of the court, in 1815 [Case No. 17,- 
766], and new trials having been ordered at the 
last sessions (Consequa v. Willings [Id. 3,128]), 
again came on for trial. In addition to the 
evidence given at the former trial, Mr. Kuhn 
was offered as a witness, and was objected to 
on the ground of interest, he being one of the 
plaintiffs in the suit of Willings and Francis 
and Kuhn, -which the jury were charged to try. 
To get rid of this objection, the plaintiffs pro- 
duced an assignment executed by the witness, 
dated a few days past, to Willings and Francis, 
his co-plaintiffs, of all his part and interest in 
their claim against the defendant in the suit 
wherein he is a party, and of whatsoever sum 
may be recovered in that action, with a power 
to the assignees, to use his name in the action. 
They also produced three releases to him, bear- 
ing date on the same day with the assignment, 
one from the Messrs. Willings, and the other 
from the administrator of Mr. Francis, who 
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had died since the last trial, from his liability 
for the costs which had accrued, or might 
thereafter accrue in the said action, and from 
all claim for contribution to any sum, which 
the defendant might recover in his" actions 
against the releasors; the last release was giv- 
en by Mr. Thomas M. Willings to the witness, 
from: all claims and demands against him, by 
reason of the aforesaid assignment, or in case 
the claim against the defendant should not be 
established or recovered; and from all costs, 
charges, and damages which have -accrued, or 
may accrue, in prosecuting the said suit or 
claim, with a covenant to indemnify him 
against the same. The costs of the suit up 
to this time, including those of this trial, and 
more than the amount thereof, were stated by 
the clerk to have been paid to him by Messrs. 
Willings; and the counsel for the plaintiffs, 
Messrs. Willings, offered on their behalf, to 
pay to the clerk any additional sum, which the 
defendant's counsel might require, and further, 
to give satisfactory security, for payment of 
all the costs of this suit. This deposit of the 
costs, was made before the jury were sworn, 
and the action was marked, in the clerk's dock- 
et, to be for the use of the Messrs. Willings. 

It was contended, by the defendant's counsel, 
that the witness is still incompetent: first, on 
the ground of interest, and secondly, as being 
a party on record, in the suit in which he is 
to testify. 

As to the first point, it -was argued, that even 
if the witness had not signed the note to Con- 
sequa, upon which one of his suits against 
Willings and Francis is founded, yet as he was 
jointly interested in the credit, as a dormant 
partner with them in the loan of which the 
note is evidence, he is interested so to increase 
the damages claimed by Willings and Francis, 
as that thereby the claim on the note may be 
extinguished, or its amount diminished as 
much as possible. Because, if Consequa should 
recover the whole or any part of the note, in his 
present action against Willings and Francis, 
and not be able to obtain satisfaction from 
them, he might afterwards sue the witness for 
the money, as a dormant partner. If, on the 
other hand, Willings and Francis should re- 
cover damages, so as to extinguish or in part 
discharge this note, their release would dis- 
charge the witness from their claim for con- 
tribution. 

Second. It was contended, that Mr. Kuhn, 
who is on record a party to the suit, cannot be 
a witness, and that no assignment of his inter- 
est can make him competent; not only because 
he still remains a party on the" record, but be- 
cause he is liable to the defendant, Consequa, 
for costs, notwithstanding the deposit which 
has been made. The costs of this court, can- 
not be ascertained, as it is impossible to say 
when the cause may end; and if it should go 
by writ of error to the supreme court, the wit- 
ness will be liable to Consequa for the costs of 
that court, which the clerk of this court cannot 
ascertain. 2 Hen. & M. 467; 3 East, 7. 
On the other side it was answered: First, 
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that the suit on the note for 22,000 dollars is 
brought against Willings and Francis only, and 
whether the plaintiff succeed or fail in his ac- 
tion, the judgment will be a bar to another 
•suit against them united with the witness, and 
he may plead it in abatement, if he is sued 
-alone. Second, Kuhn is a nominal party, since 
the assignment and deposit of the costs, and 
the offers which have been made, remove his 
interest in relation to that subject. 3 Bin. 
-306, 478, 481, GOO; 1 Phil. Ev. 57; 2 Bay, 93. 

WASHINGTON, Circuit Justice. The ob- 
jections to the competency of this witness, are 
— first, that he is interested in the event of the 
suit; and secondly, that he still remains a 
party to the suit, notwithstanding the as- 
-signment. 

First The facts which form the basis of 
this objection, are as follows: Kuhn and 
Wharton, as supercargoes of the Asia, gave 
their note to Consequa, for 22,000 dollars, on 
which note one of these actions is brought, as 
upon a note given by Willings and Franeis, 
by the procurement of their agents. The par- 
ties have agreed that these five suits should 
be tried by one jury, and that whatever dam- 
ages shall be recovered by Willings and Fran- 
cis, shall be set off against the sum due by 
them to Consequa, for which his two suits are 
"brought. The argument then is, that as Kuhn 
is a dormant partner with Willings and Fran- 
cis, in relation to the 22,000 dollars, and con- 
sequently may be hereafter liable to be sued 
-as such for that sum, unless it should be dis- 
charged by a recovery of damages sufficient 
to extinguish the claims in the suits' against 
-Consequa, it is the interest of Kuhn to shelter 
himself against Consequa, by increasing the 
-damages so as to discharge the note altogether, 
-or at least to diminish its amount as much as 
possible. 

Now there are two sufficient answers to this 
.argument. The first is, that the interest of 
this witness, as stated by the defendant's 
-counsel, is too remote and contingent to fur- 
nish an objection to his competency, what- 
• ever weight it may have to his credit. If 
Willings and Francis should not recover dam- 
ages to extinguish this note, then a judgment 
must go against them, for its full amount, or 
for so much of it as the damages may not 
discharge; and if they should then be un- 
.able to satisfy that judgment, then Kuhn 
may be exposed to the chance of an action as 
jl dormant partner with Willings and Francis. 
There are too many contingencies in the way, 
before Kuhn can be called upon, to make 
this a valid objection to his competency. But, 
-secondly, if these contingencies should all 
happen, and Consequa . should bring an ac- 
tion against Kuhn separately, he may be 
defeated by a plea of abatement, and the 
.judgment in this action, for or against Con- 
-sequa, would be a bar to any suit that he 
might bring against Willings and Francis 
and the witness. The judgment would as 
•completely extinguish the original debt, as if 
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Willings and Francis had given a bond for it, 
which it would clearly have done, the rule 
that a bond given by a stranger, is no ex- 
tinguishment of the simple contract of the 
real debtor, not applying to a case where it 
is given by one of two or more joint con- 
tractors. 

But it is said, that though Consequa might 
have no remedy at law against Kuhn, he 
might be relieved in equity, by showing his 
ignorance that he was a dormant partner 
when he took the note or instituted the suit. 
I by no means admit that he could be re- 
lieved in that court. If the difficulty I am 
about to mention were out of the case, it 
would still depend upon a variety of circum- 
stances, not known to this court, whether 
Consequa could make" out a ease fit for equi- 
table interposition. By his own shewing it 
is certain that he did not give credit to Mr. 
Kuhn, and whether he knew that he was 
jointly concerned in that transaction or not, 
is unknown to this court. At all events, it 
was in his power to have dismissed this suit, 
though at the time it was brought he may 
have been ignorant of the partnership, and 
have instituted another against all the part- 
ners, after he was informed who they were; 
and his failing to do so, would indispose a 
court of equity to open its doors to- him, 
after he had permitted those of a court of 
law to be closed against him. Where a re- 
lease is given to one of two joint obligors, 
the obligation is extinguished at law as to 
all, and although it is most apparent that 
such was not the intention of the obligee, 
yet equity will not relieve. -At all events, 
the liability of the witness to a claim, to be 
asserted by Consequa in a court of equity, is 
under all the circumstances of this case, too 
remote to affect the competency of the wit- 
hqss* 

Secondly. It is objected, that he is a party 
plaintiff on the record. The general rule of 
law certainly is, that a party to a suit can- 
not be a witness. But it is equally so, that 
the interest which that party has in the 
event of the suit, both as to costs and the 
subject in dispute, lies at the foundation of 
the rule, and when that interest is removed, 
the objection ceases to exist. In this ease, 
the assignment of Kuhn to Willings, has 
terminated his interest in the subject for 
which the suit is brought. As to the costs, 
they are paid by the assignee, now the only 
real plaintiff on record. But it is said Kuhn 
is still liable to an execution for the cost 
should Consequa recover; that the sum paid 
to the clerk, may be misapplied by him; and 
the quantum of costs, to this time, to future 
times to which this cause may continue in 
this court, and the costs of the supreme 
court, should it go there, cannot be now as- 
certained. To these objections it may be ob- 
served, that the clerk is a competent judge 
of the quantum of costs which can be re- 
covered at this time, and the money paid to 
him is in the safe keeping of the court, and 



WILUNGS (Case No. 17,767) 



[30 Fed. Cas. page bSJ 



subject to its disposal. Should future costs 
be incurred here, by another trial taking 
place, and this -witness should then be offered, 
it will be time enough to inquire what fur- 
ther advance -will be necessary. As to the 
costs of the supreme court upon a writ of 
error, which may be incurred in ease such 
proceedings should take place, the court can- 
not look to such remote possibilities in order 
to disqualify the witness to give evidence. 

It is always to be remembered that this 
opinion is given upon these facts: that more 
than the legal costs of this suit have been 
deposited by Air. Willing, with the clerk; 
that Mr. Willing has offered to deposit any 
further sum which Consequa's counsel may 
require, and further to give satisfactory se- 
curity to pay all the costs which have, or 
may be incurred. If after all this, the op- 
posite party chooses to reject offers made 
with a view to remove all objections, it 
would ill become the court to allow the mere 
phantom of an objection, to prevent the ex- 
amination of a witness who is substantially 
divested of all interest The case of Steele v. 
Phoenix Ins. Co., 3 Bin. 306, is in point, and 
I yield my entire consent to the principles 
there laid down. I shall not be afraid of add- 
ing another precedent, leaving it to the su- 
preme court, where I perceive this cause is 
likely to go, to correct this court, if I am 
wrong. 

A few words as to the policy of the doctrine 
on which this decision is founded. It is said 
that a plaintiff, knowing the injustice of his 
cause, and hopeless of success, may be indu- 
ced by tempting offers to assign his interest 
to his co-plaintiff in order to qualify himself 
to be a witness, and after all, the considera- 
tion may be only feigned, and he may still 
continue a party in expectancy; and at all 
events he will testify under impressions long 
made and not easily to be eradicated by such 
an operation. All this may be true, but might 
not the very same reasons be urged against 
the competency of every witness, who has 
once been interested though not a party to 
the suit, but whose competency is restored by 
a release? If there be mala fides in the one 
case, may it not as well exist, in as strong 
force, in the other? May not interest make 
equally strong impressions in the one case, as 
in the other, and yet the objection come only 
to that of a bias in the mind, which may af- 
fect the credit of a witness, but not his com- 
petency? After all, the only safeguards in 
either case are, an examination of the wit- 
ness on his voir dire, to test the reality and 
good faith of acts which rendered him dis- 
interested, and the right which still rests with 
the jury to judge of his credit The witness 
therefore is to be admitted. 

The deposition of Mr. Miller, taken under a 
commission to five persons at Buenos Ayres, 
or to any one of them, three nominated by the 
plaintiffs and two by the defendants, was of- 
fered in evidence. It was objected to, because 
it was taken by one of the persons named in 



the commission, in conjunction with the Am- 
erican consul at that place, who certifies that 
all the persons named in the commission but 
one were dead or removed, that the commis- 
sion was delivered to him, and that he con- 
voked the remaining commissioner and the- 
witness before him, and that the examination, 
of the witness was taken by himself and that 
commissioner. 

WASHINGTON", Circuit Justice. This dep- 
osition is inadmissible, because the examina- 
tion was taken in conjunction with a person, 
not named in the commission, who voluntarily 
and unnecessarily obtruded himself into the 
business. The deposition of Mr. Voute, the 
tea broker at Amsterdam, which was read at 
the former trial without objection, was now 
objected to on the ground of interest. This 
was the witness relied upon by the plaintiffs, 
in part, to prove the qualities of the teas of 
the Ganges and the Bingham, which were 
sold at that market by the Dutch Asiatic Com- 
pany, and the prices at which those, and 
other teas of the best quality were sold. The- 
evidence given in support of the objection^ 
was a letter from Hope & Co. to the plain- 
tiffs, dated 18th of April, 1809, inclosing the 
certificates of this witness as to the qualities- 
and sales of these and other teas. In thi& 
letter the writers say, that "Mr. Voute might 
charge you one per cent., on the amount of 
the sales of these cargoes, but he is willing to- 
receive at that rate on what you may recover- 
on these certificates, of which you will ad- 
vise us, that we may settle with him for the 
same." Another witness, K Estapre, states- 
in his deposition, that these certificates were 
sent to the plaintiffs on their request, made 
in 1807. It was contended that the witness- 
was interested on the event of the cause, to 
increase as much as possible the damages 
which may be recovered, because that would 
increase his compensation. Gilb. Ev. 124; 
Phil. Ev. 34-57; [M'Veaugh v. Goods] 1 Dall. 
[1 U. S.] 62; [Innis v. Miller] 2 Dall. [2 U. SJ. 
50; 4 Mass. 518. It was answered, first, that 
no evidence was given that the offer of Voute 
mentioned in the above letter was accepted;, 
second, that the compensation spoken of is- 
one per cent., not on what the plaintiffs might 
recover in an action, but what they might 
recover on the certificates, which have not and 
could not have been given in evidence in this 
action. Besides, this witness acted as a bro- 
ker at the sale of the teas referred to in Eis 
deposition, and that in that character he is- 
not disqualified to give evidence, though his 
commissions are to depend on the sum to be 
recovered. 2 H. BI. 590; 2 Burrows, 497; U 
Phil. Ev. 100. 

WASHINGTON, Circuit Justice. I shall 
consider Hope & Co. as the agents of the- 
plaintiffs, and authorised to make this con- 
tract with the witness; intending to deeide- 
this question upon the objection of interest, 
I shall not stop to inquire, whether the prin- 
ciple of law in relation to sales made by a 
broker, as between vendor and vendee, is or 
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is not applicable to a case between vendor 
and warrantor. If the contract then was, as 
the defendant's counsel have contended for, 
there can be no doubt but the objection would 
be well taken; because, if, in consideration of 
furnishing the certificates, the plaintiffs were 
to pay one per cent, on the sum to be recov- 
ered, the witness would be interested in the 
event of the cause, since he might in a suit 
against the plaintiffs, give the verdict in evi- 
dence to show how much was recovered, on 
which his commission was to be charged. But 
this was not the contract It was to pay a 
commission on the amount which the plain- 
tiffs might recover on the certificates. These 
certificates cannot be given in evidence in 
this cause, and of course nothing can be re- 
covered upon them. It follows, that the con- 
tract is not obligatory on the parties. In an 
action on the contract, it would be necessary 
to state it specially, and aver that so much 
was recovered on the certificates, in which, 
the evidence of a recovery in this action, 
would be insufficient to prove the breach. 
There can be little doubt as to the intention 
of the parties, which was, that the certificates 
should and would be used as evidence to in- 
duce Consequa to pay without a suit, or to be 
used, if coercion was necessary, if by law 
they could be. The deposition therefore is 
admitted. 

The same points were made by the counsel, 
as on the former trial, and the evidence was 
nearly the same, except that the correspond- 
ence between the plaintiffs and their super- 
cargoes was not read at this trial by the 
counsel for ConsequaJ although notice had 
been given to the plaintiffs to produce it, they 
declined however to read any part of it, and 
of course the plaintiffs could not read it. The 
material parts of the evidence are stated in 
the charge. 

WASHINGTON, Circuit Justice. As the 
debts claimed by Consequa, are not disputed, 
I shall notice only the cases in which he is de- 
fendant These actions are founded upon 
verbal contracts, for breaches of which the 
jury are called upon to give such damages as 
they may think the plaintiffs justly and le- 
gally entitled to. Our enquiries are natural- 
ly directed to the following points. What are 
the contracts laid in the declaration? How 
are they proved? How have they been ful- 
filled? And if not fulfilled, what damages 
are the plaintiffs entitled to? The court has 
already declared, that no evidence of fraud 
could be given in these actions, and none has 
been given, and if from the evidence, the jury 
should be disposed to infer it it ought not, in 
any shape, to influence their verdict Gilpins 
v. Consequa [Case No. 5,452]. 

The jury are charged with three actions for 
damages, and these respect the cargoes of the 
Asia, the Bingham, and the Ganges. I shall 
consider them in their order. 

The Asia. The contract laid in the declara- 
tion is, that the defendant agreed to furnish 
for this ship, a cargo of teas of the first qual- 



(Case No. 17,767) WILL1NGS 

ity fitted for the Philadelphia market. This 
is precisely proved by Mr. Kuhn and Mr. 
Wharton, the supercargoes of this vessel. 
They state, that this contract was made in 
180G, and that they were to pay for the teas, 
as much as other security merchants were to 
receive for similar teas that season. That 
muster chests were, according to custom, 
sent to their factory to examine, which they 
rejected; and, that after many repeated but 
vain attempts to make a selection, they were 
persuaded by the defendant to rely upon him, 
and that he would furnish a cargo of teas of 
the best quality. A cargo was accordingly 
put on board, without examination, which ar- 
rived at this place the following spring. A 
large proportion of this cargo was paid for in 
cash, and a credit of 16 months was given for 
the balance to the amount of 60,000 dollars, 
which credit, it was stated by the witnesses, 
was offered by Consequa not solicited by 
them. 

The claim made in this action, is on account 
of the bad quality of 62S quarter chests of 
young hyson, and 309 of hyson tea. The for- 
mer were examined in September, 180S, by a 
person acquainted with this article, who 
states that they were as indifferent as any 
teas he had ever seen, that they were worth 
no more than eighty-five cents per pound, at 
which he purchased them, but not suiting 
this market he was obliged to send them to 
New York. He further states, that first 
quality teas of that denomination, were worth 
at the same time from one dollar ten cents to 
one dollar fifteen cents per pound. The 30J> 
chests, were examined by competent judges 
in May, 1809; and they state, that 2S0 of 
them were inferior to fair market teas by ten 
cents per pound, and the remainder by five 
cents; and that fair market teas, are in val- 
ue, fifteen per cent, below teas of the first 
quality. In addition to the above evidence, 
the acknowledgment o.f the defendant has 
been proved, made in 1807, that these teas- 
were not so good as he agreed they should be. 

The Bingham. The contract laid and fully 
proved as to this vessel, is, that the defend- 
ant promised to furnish a cargo of teas of the 
first quality, fitted for the Amsterdam mar- 
ket The cargo, except 600 chests of con- 
gos, was, selected by the supercargo, from 
samples sent to him to examine, and this se- 
lection was approved of by the defendant. 
This cargo was brought first to Philadelphia, 
and without being unladen was dispatched to 
Amsterdam. The evidence to prove the in- 
ferior quality of the 1,917 quarter chests, and 
800 boxes of congos, for which damages are 
sought in this action, is derived from the dep- 
osition of Mr. Voute, the tea broker at Am- 
sterdam, and the printed list of the sales of 
these teas by the Dutch Asiatic Comnany, 
compared with the sales' of other teas made 
at the same time. The deposition states, that 
they were of very inferior quality and that 
the inferiority of price, compared with the 
price of other teas, is to be attributed to that 
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cause. It appears in evidence, that when- 
ever the East India Company at Amsterdam, 
permit the importation of teas by others they 
are taken possession of by the officers of the 
company, on their arrival in the TexeL They 
are then conveyed in lighters to Amsterdam, 
and deposited in the warehouses of the com- 
pany; samples of each chest are taken out by 
the broker, some weeks previous to the sale, 
for the purpose of being shown; printed lists 
of the teas to be sold, are issued, and by the 
merchants there, are distributed through the 
north of Europe. It is highly probable, there- 
fore, that these sales are attended by compe- 
tent judges of the qualities of this article, and 
that the prices given, are in a great degree 
apportioned to those qualities. 

The Ganges. The contract laid in the dec- 
laration, as to the cargo of this ship, is the 
same as that of the Bingham, but the proof of 
it is not equally strong. The jury have not 
the testimony of Mr. Miller, the supercargo, 
and the plaintiffs are therefore obliged to re- 
sort to other evidence, in order to prove this 
contract It is for the jury to judge, wheth- 
er the proof is sufficient to satisfy their minds. 

The first piece of evidence relied upon is 
that given by Mr. Wilcocks, who states, that 
Oonsequa agreed with Miller, to deliver him 
a cargo for this vessel of good teas; but good 
teas, and teas of the first quality are very dif- 
ferent, and consequently, this proof is wholly 
insufficient to support the allegation of the 
declaration. In the next place, it is proved by 
Mr. Kuhn, that in 1807, he carried with him 
a statement made out by the plaintiffs, of 
their claim on account of the inferior quali- 
ties of the congo tea of the Ganges, in which 
Consequa was charged for the difference be- 
tween the sales of those teas, at Amsterdam, 
and the sales of other teas of the best quality 
and of like denomination, made at the same 
time. That Consequa required a day or two 
for consideration, and for the purpose of eon- 
suiting a friend, and he afterwards agreed to 
allow 19,000 dollars on account of this claim 
and another for cassia, sent in the same ves- 
sel. The claim for the teas and cassia 
amounted to about 22,000 dollars, and it does 
not distinctly appear, whether the deduction 
from that sum was made from the teas, 
which was stated at about 17,500 dollars, or 
from the cassia, or from both. If it was 
made from the cassia, then the inference de- 
rived from allowing the claim for the teas, as 
for those of the first quality, is strong, that 
the contract was to furnish congos of that 
quality; and if so, in relation to the congos, 
the presumption is almost inevitable, that the 
like contract was made as to the Campoy teas, 
for which this suit was brought. 

It is contended by the defendant's counsel, 
that this settlement by Consequa, was noth- 
ing more than a concession made from mo- 
tives of friendship for Messrs. Willings and 
Francis, and with a view to promote his 
own interest, not only by securing the con- 
signment of the Asia's cargo, then in the 



Tigris, but their future consignments. If 
these were his motives, the evidence would 
certainly lose much of its weight; and yet 
they will not account for his surrendering 
his rights, and submitting to injustice in si- 
lence. Interest or friendship may induce a 
person to acquiesce in a claim which he be- 
lieves to be unfounded; but in order to give 
value to the concession, he ought at least to 
appear, to the other party, sensible that he 
is making it. It would therefore have been 
perfectly natural for Consequa, to have stat- 
ed to the gentleman who presented him with 
the statement, that the claim was not well 
founded, because those teas were compared 
with others of the best quality, whereas, he 
had not agreed to deliver such, because they 
were selected by the supercargo from sam- 
ples, and because he was charged the differ- 
ence between the sales of those teas, and 
others of the best quality, instead of making 
that difference, the rate of compensation ap- 
plicable to the first cost. Instead of this, he 
made the settlement without objection, and 
lost of course all credit for making it. The 
jury will judge, under all the circumstances 
attending this transaction, how far this con- 
duct of Consequa ought to be considered, as 
evidence of an acknowledgment made by him 
of a contract to deliver a cargo for this ship 
of teas of the first quality. 

The last piece of evidence, relied upon by 
the plaintiffs to prove the contract as laid, 
is, the price paid for those teas, being that or 
teas of the first quality. All the witnesses 
have stated, that where the highest cash price 
is paid, it is the uniform understanding at 
Canton, that the best teas are to be delivered. 
But it is contended by the defendant's coun- 
sel, that this proves nothing in relation to the 
cargo of this vessel, because a credit was 
allowed to Willings and Francis of 70,000 
dollars; and that in a country, where the in- 
terest of money is twelve per cent., the dif- 
ference must be considerable between credit 
and cash sales. 

On the other side it is answered, that Con- 
sequa does not appear to have contemplated 
a difference in cases where large cash pay- 
ments were made in part, because in other 
cases, particularly in that of the Bingham, he 
did not wait for a credit to be solicited, but 
freely offered it to any amount. Upon the 
whole, the jury will judge what weight there 
is in the circumstance of the highest price hav- 
ing been paid for these teas. If they should 
not be satisfied that the contract to deliver 
teas of the first quality was made, their ver- 
dict of course must be for the defendant, in 
the action respecting the cargo*of the Ganges. 
If on the other hand the jury are satisfied 
with the proof, they will find the breach 
proved by the same evidence which is relied 
upon in respect to the cargo of the Bingham. 
Whether the sales at Amsterdam furnish a 
satisfactory criterion of quality, they must de- 
cide. If not influenced by particular circum- 
stances, such as the state of the market, 
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which may produce an unnatural difference 
between the best and indifferent teas, or the 
ages of the teas, -which are compared together, 
those sales would seem to afford as safe a 
test of quality as any other. Thus stand 
the contracts upon which these actions are 
brought, and the breaches of them, for which 
the jury are called upon to give damages. 

But the defendant insists that though the 
jury should be satisfied that such were the 
contracts, originally entered into by Conse- 
qua, yet they were afterwards changed into 
Contracts of sale by samples, and that the 
plaintiffs have not proved that the cargoes 
did not correspond with those samples, with- 
out which they cannot recover. It is not pre- 
tended that the original contracts were waiv- 
ed, and new contracts substituted by any ex- 
press agreement; but that the usage of Can- 
ton, operating upon the acts of the supercar- 
goes in selecting the cargoes from samples, 
produced this effect. 

In the first place, it is to be observed, that 
this argument, however sound it may be in 
itself, is inapplicable to the cargo of the Asia, 
and to GOO chests of congos of the Bingham's 
cargo, the whole of which were received with- 
out examination. We are then to enquire, 
whether in relation to the other teas this 
usage has been proved? If it has, it must 
govern our decisions. The laws and usages 
of foreign countries where contracts are made 
and to be executed, which respect their valid- 
ity, construction, and discharge, are regarded 
here as rules of decision. This usage how- 
ever ought to be clearly proved; not merely 
because it is entirely at variance with the gen- 
eral principles of law, but because it is ab- 
surd and irrational A contract of sale, may 
be made in various ways. It may be made 
■without a warranty of the quality of the arti- 
cles sold, in which case, if there be no fraud 
on the part of the seller, he is not answerable 
to the purchaser, although he should be dis- 
appointed; for - it "was his own fault if he 
did not examine the articles, and satisfy him- 
self of their quality, or if he did, then it is 
his misfortune that his judgment deceived , 
him. If he is unwilling to trust his own judg- 
ment, he may insist upon a warranty of the 
quality, in wliieh case the vendor is bound to 
deliver articles of the stipulated quality, and 
the examination of the articles by the vendee,' 
and his selection of such as he approves, does 
not amount to a waiver of the contract. If 
the vendee cannot examine the articles, but 
purchases from an examination of samples, 
there is an implied warranty on the part of 
the seller, that the articles shall correspond 
with the samples. But an examination of 
samples, like the former case, will not amount 
to a waiver of an express warranty that the 
articles shall be of a particular quality. It 
is true, that Id both cases a selection and ac- 
ceptance by the vendee, may in some instan- 
ces according to the circumstances, amount to 
performance or to evidence of performance 
of the contract. But the difference in the 
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two cases is all important. If the original 
contract be waived, and a new one substitut- 
ed, the vendee must prove a breach of the 
new contract, and consequently must prove 
that the articles delivered did not correspond 
with* the samples. But if the original con- 
tract continues, and the vendee prove that 
the articles were not of the stipulated quality, 
the vendor must prove performance, by show- 
ing that the articles delivered did correspond 
with the samples. Neither party has or prob- 
ably could prove any thing as to this matter, 
in the case before the jury; and the defend- 
ant, being aware of the above distinction, has 
insisted, that by the usage at Canton the orig- 
inal contract is changed into a contract of 
sale by samples. 

The asserted usage is not only contrary to 
the principles of general law, but is irrational 
in itself. It is to be recollected, that it is in 
proof that the American supercargoes, as well 
as the Bast India Company, always select 
their teas by samples sent to them to examine. 
It is entirely a matter of course. Now we be- 
hold this supercargo and the Hong merchant, 
entering into a solemn agreement one day, by 
which the latter engages to furnish a cargo 
of teas of the first quality, which they both 
know at the time, is to be annulled the next 
day, and to be converted into a perfectly dif- 
ferent contract The samples are sent, not to 
be rejected, but to be accepted; for if the for- 
mer, why send them? and if they are accept- 
ed, then the above consequence is to follow. 
Instead of calling this a solemn contract, it 
deserves the appellation of a solemn farce. 
What then is the proof of this usage? Cush- 
ing, Bull, and Ross, depose, that it is the usage 
for the Hong merchant to furnish samples for 
the supercargo to examine, and unless the su- 
percargo rejects all, the Hong merchant is re- 
leased from any further responsibility than 
that of furnishing teas according to samples 
chosen. Now this proves nothing to the point 
we are considering, because neither of these 
witnesses state that this is the usage in the 
case of a special contract to deliver teas of, a 
.particular quality; nor does it; appear that this 
subjept was in the minds of the witnesses, 
inasmuch as the interrogatories make no en- 
quiries in reference to such a case. If , the 
contract is general, or if it be in. fact a sale 
by samples, the usage is rational, and is not 
at variance with our law. Mr. Hossack is 
very positive, that this usage is applicable to 
the case of a sale with a warranty of quality; 
so says Mr. Blight, generally; and yet, when 
speaking of the usage* as applicable to the 
East India Company, he states, that where the 
sales in England show the inferior quality of 
the teas, documents are sent to Canton stat- 
ing their quality; and if they ^vere inferior to 
the quality contracted for, they are charged 
back according to their quality; that is, if 
they appear to have been third instead of 
first quality, the Hong merchant is charged 
the difference between first and third quality, 
in reference to the prime cost. He does not 
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know if the samples are returned, but he has 
heard they are. Now, as that company al- 
ways select by samples sent to their factory, 
and for this purpose retain in their service a 
skilful taster, this practice would rather seem 
to contradict the usage; unless it appears that 
samples are always returned to Canton, to be 
compared with the sample chests, which are 
always marked and retained at the factory. 

But, admit that this is the usage in relation 
to the East India Company, is it applicable to 
a different trade, carried on in a different 
way? The two witnesses last mentioned, Mr. 
Hossack and Mr. Blight, confine it to that com- 
pany, and state that they always mark and 
retain the muster chests, by which they make 
their selection at their factory. On the other 
hand, they state that the American supercar- 
goes return the muster chests to the Hong 
merchant, without any mark whatever on 
them, and that they go, undistinguished, into 
the general mass of the cargo. Neither of the 
parties then expect that the quality of the 
cargo is to be tested by the sample; and does 
not this afford a strong reason for believing, 
that a usage, which depends on that test, can- 
not apply to a trade so circumstanced? 

In support of this idea, the plaintiffs rely up- 
on the conduct of Consequa, in the settlement 
of the claim for the Congo tea of the Ganges, 
and argue, with at least a great deal of plausi- 
bility, that as those teas were selected by sam- 
ples, he would not have made that settlement 
if the usage had been in his favour. Upon the 
whole, the jury must judge if this usage is 
sufficiently proved. If the contracts laid in 
the declarations, and the breaches of them, 
are proved to the satisfaction of the jury, and 
the asserted usage is not proved, the next 
question for the consideration of the jury, is, 
what ought to be the rule for assessing the 
damages to which the plaintiffs are entitled? 

The rule laid down in this court, in former 
cases, was (Gilpins v. Consequa [Case No. 
5,452]) that the difference between the sales of 
these teas, at the foreign market, and others 
of the first quality, is no otherwise to be re- 
garded, than as it furnishes a test of the quali- 
ty and the rate of loss to be applied to the 
prime cost. But a contrary usage is attempt- 
ed to be proved by the plaintiffs, and I think 
they have not been more successful than the 
defendant has been in proving the usage which 
has just been considered and disposed of. The 
evidence principally relied on to prove this 
usage, is the settlement made by the defend- 
ant of the loss claimed in respect to the congos 
of the Ganges, and his promise to settle the 
loss, in respect to the cargo of the Asia, which 
has been mentioned, and I refer the jury to 
the observations before made upon the weight 
to whieh this act is entitled, in the scales of ev- 
idence. Two other witnesses, Mr. Simms and 
Mr. Jones, have given testimony, and although 
they prove instances of settlements made, or 
give slight evidence of a usage existing differ- 
ent from the rule established by this court, 
yet the usage atempted to be proved by them, 
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is different from that asserted by the plain- 
tiffs, and upon the whole, terminates in disap- 
pointment. Mr. Hossack and Mr. Blight agree 
on the other hand, that the usage correspoads 
precisely with the rule before stated. The jury 
will therefore govern themselves by this rule, 
adding of course to the sum paid for the teas, 
premium of insurance, duties, and other ex- 
penses which are usual, and of which they are 
the proper judges. As to interest, I shall leave 
that question to the jury upon the evidence of 
Mr. Hossack, who states that the usage at 
Canton is to add interest to the other charges. 
The claim of the plaintiffs, to disallow to 
Consequa interest upon the debts acknowl- 
edged to'.be due to him, in consequence of their 
attachments, cannot be admitted. Where an 
attachment is laid in the hands of a third per- 
son, interest is stopped until it is dissolved, be- 
cause the garnishee, being liable to be called 
upon at any moment to pay the debt, it is 
presumed that he had not used it. But, where 
a debtor who is also a creditor, lays an attach- 
ment in his own hands, there is no such neces- 
sity existing, and of course no presumption 
can arise that he had not used the money. If 
he did use it, it is but just that he should pay 
interest for it 

The jury brought in a verdict in favour of 
Consequa for the amount of his debt, with 
full interest; they gave damages to the plain- 
tiffs, against Consequa, in the cases of the 
Bingham and Asia, allowing interest against 
him; and found a verdict for him, as to the 
cargo of the Ganges. The balance found in 
favour of Consequa amounted to about 71,000 
dollars. A compromise was afterwards made, 
in which Consequa allowed a compensation 
for the cargo of the Ganges, and these cases 
were finally adjusted. 
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WILLINK v. MILES. 

[Pet. C. C. 429.] i 

Circuit Court, D. Pennsylvania. April Term, 
1817. 

Ejectment — Evidence — Acknowledgment op 

Deed — Authority of Officer — 

Eqoitable Title. 

1. It is not necessary to produce the deed 
poll, from the person in whose name the appli- 
cation was made for a tract of land, in order 
to support the title of the plaintiff in an eject- 
ment for the land; the plaintiff having obtain- 
ed the warrant and paid the purchase money. 

[Cited in Herron v. Dater, 120 U. S. 472, 7 
Sup. Ct 624.1 

2. The acknowledgment of a deed, before a 
person who styles himself a justice of the 
court of common pleas, is prima facie evidence 
that he was such; and it is not necessary to 
produce the commission of the justice, until 

i [Reported by Richard Peters, Jr., Esq.] 
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some evidence is given to render the fact ques- 
tionable. 

[Cited in brief in Com. v. Gearing, 1 Allen, 
595. Cited in Piland v. Taylor (N. C.) IS 
S. E. 72. Cited in brief in Wright v. Wa- 
ters, 32 Pa. 516; Spear v. Ditty, 9 Vt 
283.3 

3. An agreement signed by the agent of the 
lessor of the plaintiff in ejectment, for the sale 
and conveyance of the land to the defendant, 
cannot be given in evidence in a trial at law; 
it is, at most, only evidence of an equitable title. 

4. A warrant, survey, and payment of the 
purchase money, are sufficient to give a legal 
right of entry in ejectment 

Ejectment for land on the north ana west of 
Ohio and Alleghany rivers, and Conewango 
creek. The only question which was raised 
as to the plaintiff's title, was, whether the 
deed poll from the person in whose name the 
application was made, to the plaintiff, who ob- 
tained the warrants and paid the purchase 
money, was sufficiently proved; it having been 
acknowledged before a person who styles him- 
self a justice of the common pleas of the coun- 
ty where the land lies. 

THE COURT observed, that a conveyance 
in this case need not be shown, as was laid 
down in the case of the lessee of Brown v. 
Galloway, at the last term [Case No. 2,006]. 
But, if it were necessary, still the acknowl- 
edgment before a man who styles himself a 
justice of the common pleas, is prima facie 
evidence that he was such; and it is not nec- 
essary for the person who offers a deed so ac- 
knowledged, to produce the commission of the 
justice, or to give any further evidence to 
prove him to be a justice of the common pleas, 
until some evidence is given on the other side 
to render that fact questionable. 

The plaintiff proved, that, in 1813, the de- 
fendant claimed the land in controversy, re- 
sided on it, and had erected valuable mills at 
the place of his residence. That the year be- 
fore this suit was brought, the defendant de- 
manded from the agent of the plaintiffs lessor, 
a deed for this land, still stating it to be the 
land on which he resided. But there was no 
positive evidence given of the defendant's pos- 
session at the time this ejectment was brought. 

The defendant offered in evidence, an agree- 
ment signed by the agent of the lessor of the 
plaintiff, for the sale and conveyance of this 
land to him; and he relied upon the case of 
Simm's Lessee v. Irvine, to show that this 
vested in the defendant a legal title. 

THE COURT refused to permit this paper 
to be given in evidence, as, at most, it was 
only evidence of an equitable title. The case 
relied on, falls very far short of this case. 
It -was decided there, that as a warrant, sur- 
vey and purchase money paid, gave a legal 
right of entry in ejectment, by the law and 
practice of this state, it was sufficient to main- 
tain an ejectment in .the circuit court of the 
United States. And even in that case, the 
compact between Virginia and Pennsylvania 
was made use of to strengthen the point there 
decided. This court, however, upon the au- 



thority of that case, has uniformly decided 
that a warrant and survey, and payment of 
the purchase money, are sufficient to give a le- 
gal right of entry in ejectment. But the line 
of deinarkation between legal and equitable 
titles, has been uniformly observed and strict- 
ly enforced in this court. As to the question 
of the defendant's possession at the time this 
suit was brought, the court submit it to the 
jury on the evidence. 
Verdict for the plaintiff. 
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WILLIS v. BUCHER et al. 

[3 Wash. C. C. 369.] i 

Circuit Court, D. Pennsylvania. April Term, 
1818. 

Construction of Will — Estate Tail — Patent 
fob Land— Evidence of Issue — Exe- 
cuted Conveyance. 

1. A devise to A, and if he die without heir or 
issue, the estate to go to B, his brother, gives 
an estate tail to A, by implication. 

2. Certain expressions in a will, showing an 
intention to dispose of his whole estate, may 
often enlarge an estate, which would otherwise 
be for life only, into a fee; as a devise to A, 
"freely to be possessed and enjoyed;" for here 
the implied intention is not inconsistent with 
the declared intention. But if real estate be 
given to A, expressly for life; or in tail, either 
expressly, or by a clear implication; there are 
no instances where such estates have been con- 
verted into a fee simple, by words of doubtful 
import, used in either. 

3. The law never unnecessarily creates an 
executory devise; unless where the testator's 
intention would otherwise be defeated. 

4. The entry in the books of the land office, 
that the balance of the purchase money was 
paid by the person "to whom the patent had is- 
sued," is evidence that a patent did issue; al- 
though the patent is not produced. 

5. A deed to A, in consideration of a sum of 
money paid, or secured to be paid, in the usual 
form of a deed of bargain and sale, is to be 
considered as a conveyance executed; notwith- 
standing a covenant by the grantor, "to make a 
patent," which can only mean, to obtain one, 
and deliver it to the grantee. 

6. The provisions of the insolvent laws of 
Pennsylvania, passed in 1799, do not extend 
to estates tail, so as to make a conveyance, 
executed according to that law, operate as a bar 
to an estate tail. 

This was an ejectment for an undivided 
moiety of a tract of land, in York county, 
Pennsylvania. The title of the plaintiff was 
derived under a license dated in 1734, to 
David Priest, under which the land was sur- 
veyed, in 1737; and in the year 1746, William 
Priest, son of David Priest, had credit in 

i '[Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Richard Peters, Jr., 
Esq.] 
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the books of the land office, for the whole of 
the purchase money paid, with the following 
memorandum annexed, "to whom the land 
is patented in full." On the 4th of August, 
1747, "William and Susannah Priest, convey- 
ed this land, 200 acres, to Henry Willis; who, 
on the 13th of August, 1764, duly made his 
last will, and disposed of the land between 
his two sons, William and Henry, in the 
following words, to wit:— "As touching such 
worldly estate, wherewith it has pleased God 
to bless me, I give, demise, and dispose of 
the same, in the following manner and form," 
&c. After providing for his wife, the will 
proceeds;— "also, I give to my son William 
Willis, whom I constitute my sole executor, 
seventy acres of land, (by certain bounds,) to 
be taken off the plantation r now live on," 
&c; "also ten acres of meadow ground," 
(particularly described:) "if the said William 
Willis should chance to die without hair or 
ishue, the above said land must fall into the 
possession of his brother, Richard Willis." 
He then gives to his son William, a moiety 
of his horses and cattle, and adds a bequest 
to his daughter Mary, of £40, to be paid by 
his son William; and of the like sum to his 
daughter, to be paid by his son Richard; the 
will then proceeds to dispose of the whole 
of the remainder of his plantation, to his 
son Richard;— "and if the said Richard 
should chance to die without hair or ishue, 
the above said lands and effeets shall fall 
into the possession of my son William, by 
them freely to be possessed and enjoyed." 
In November, 17S3, William Willis took out a 
patent for the eighty acres so devised to. him, 
which recites that a patent had been issued 
for this land, which was lost or mislaid; nor 
did it appear, whether it had passed the seal 
or not. In 1794, William Willis conveyed a 
part of the land to Mr. M'Kenny and his 
heirs, under whom some of the defendants 
claim title; and on the 2d of April, 1796, he 
conveyed the residue of the tract to others, 
in fee, under whom the other defendants 
claim. On the 20th of November, 1800, Wil- 
liam Willis died, leaving one ehild, Henry, 
who arrived at the age of twenty-one, on the 
24th of April, 1799. Henry became insolvent, 
and took the benefit of the insolvent law of 
Pennsylvania, on the 20th of September, 1799. 
He made a general assignment to his trustees 
of all his estate, real and personal; and on 
the Sth of April, 1805, the surviving trustee 
conveyed all the right of Henry Willis, in 
and to the land which William Willis had 
conveyed on the 2d of April, 1796, to Jacob 
Wayne. Henry Willis died in the year 1806, 
leaving issue the lessor of the plaintiff, and 
one other daughter. 

Einney & Tilghman, for lessee of plaintiff, 
contended, that William Willis took, under 
his father's will, only an estate in fee tail, 
by implication, with aremainder to his broth- 
er Richard, notwithstanding the introductory 
words in the will, the charge on William, of 



i the £40 to his sister, or any other expressions 
in any other parts of the will. They cited T. 
Raym. 426, 452; Willis, 369; Cro. Jac. 695; 
Ld. Raym. 568; 3 Wils. 244; Cowp. 234, 410; 
8 Mass. 3; 11 Sandf. 388, to prove, that the 
words of a will are never construed to pass 
an estate, by way of executory devise, if the 
limitation can take effect as a contingent re- 
mainder. To show that tenant in tail, can- 
not, by agreement, bar the issue, Plow, Cont. 
125. In answer to a point stated by the de- 
fendants in their opening, that Henry Willis 
permitted the defendants to make expensive 
improvements on the land, without discover- 
ing his title, which bound him and his issue, 
they cited 2 Ch. Cas. 108. To prove that a 
warrant, survey, and purchase money paid, 
constitute a legal right of entry, 2 Binney, 
465. 

Hopkins & Ewing, for defendants, contend- 
ed: 1. That William Willis took a fee simple,, 
by force of the introductory words of the 
will; the charge on the devise of £40 to his 
sister, and the expression "freely to enjoy 
and possess," which ought to be applied to 
the devise to William, with an executory de- 
vise to Richard, by force of the words "must 
fall into .the possession of Richard;" which 
are equivalent to a limitation over, upon the 
happening of the contingency in the lifetime 
of Richard. They cited 7 Durn. & E. [7 
Term R.1 589; 3 Durn. & E. [3 Term R.] 143, 
256; 8 Durn. & E. [8 Term RJ 1; 2 Mass. 56, 
562; 2 Fearne, Rem. 245; 3 Burrows, 1618; 
6 Johns. 190; Cowp. 352; 1 Johns. 443; 3 
Johns. 394. 2. That the lessor of the plain- 
tiff has only an equitable estate for want 
of a patent; and that the estate in Wil- 
liam Willis, under his father's will, was only 
an equitable estate, for want of a patent; 
and that the estate in William Willis, under 
his father's will, was only an equitable es- 
tate; and therefore, might be barred by a 
common deed of conveyance. See 7 Bac. Abr. 
185; Amb. 510; eases cited, 2 Ch. Cas. 63; 
1 Vern. 440; 2 Vern. 344, 131, 225; 1 Ponbl. 
293. This was contended to be an equitable 
estate, in Henry Willis, the testator, and his 
issue; not only for want of a patent, but be- 
cause the deed from William and Susannah 
Priest to Henry Willis, of the 4th of August, 
1747, amounted to no more than articles of 
agreement, notwithstanding it contains words 
of grant. They referred to 3 Johns. 388; 1 
Yeates, 393, 327. As to the nature of an es- 
tate where no patent has issued, 4 Binney, 
145. 

The defendants* counsel were about to offer 
evidence, in the opening, to prove, that Hen- 
ry Willis was guilty of a fraud, in not dis- 
closing his title to the purchasers of his fa- 
ther, at the time they did purchase, and in 
looking on, while the defendants were put- 
ting valuable improvements on the premises, 
without making any objection; which fraud, 
they contended, was sufficient to bar him and 
his issue. But the court stopped the counsel, 
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stating, that if their conclusion was even 
well founded, yet, such questions were not 
to he examined on the law side of the court. 

WASHINGTON, Circuit Justice (charging 
jury). The first question is an unmixed one 
of law. What estate did William Willis take, 
under his father's will? The rule to which 
the counsel on both sides have appealed, and 
which is a landmark never to be lost sight of ,. 
is, that in the construction of wills, the inten- 
tion of the testator is to be sought for and 
carried into execution, if it can be done with- 
out a violation of some established principle 
of policy or law. Thus, a devise to A and his 
heirs, gives a fee simple estate; but if the 
testator add, that upon the death of A, with- 
out issue, the estate shall go over to B, A takes 
an estate tail; because the limitation shows, 
that by the word heirs the testator meant 
heirs of the body, and not heirs general. In 
this case, the devise is to William Willis gen- 
erally; and if he die without heir or issue, the 
'estate to go over to Henry. As to the tes- 
tator's intention, so far as it is to be discov- 
ered from this clause of the will, there can 
be no doubt; as the limitation over to Henry 
was not to take effect, so long as William had 
Issue, he clearly intended that such issue 
should take the estate in the mean time. But 
this they could not do as purchasers, because 
there is nothing given expressly to them; and 
therefore, in a deed, William Willis could only 
have taken an estate for life. But in a will 
where the intention of the testator is to gov- 
ern, the court will so construe the devise, as to 
vest an estate tail by implication, in William 
Willis, so that his issue may be enabled to 
take by descent. This, as a general principle, 
is not understood to be denied by the de- 
fendants' counsel; but the argument is, that 
there are expressions in other parts of .the will, 
which show that the testator .intended to give 
a fee simple estate to William, with a re- 
mainder over to Henry; which may well be 
supported as an executory devise, inasmuch 
as the expressions used in the limitation to 
Henry show, that the contingency was to 
happen in his lifetime, else the estate could not 
fall into his possession. 

The parts of the will, principally relied up- 
on to show an intention to give a fee to Wil- 
liam Willis, are the introductory clause, ex- 
pressive of his intention to dispose of all his 
estate; the charge upon. William', of the legacy 
of £40 to his sister; and the words "freely to 
be possessed and enjoyed," subjoined to the 
limitation to William, upon the death of Hen- 
ry without issue. There is no doubt, but a 
declaration of the testator's intention to dis- 
pose of all his estate, or the charge of a gross 
sum upon the estate devised, or annexed to 
the devise as a condition, have frequently been 
held to convert an estate into a fee, which, for 
want of words of inheritance being added, the 
court would have considered as nothing more 
than an estate for life. So a devise of an 
estate to A, "freely to be possessed and en- 
30fed.cas. — 5 
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joyed," will be construed to pass a fee simple. 
It is remarkable, that in all these cases, the 
implied intention of the testator, collected 
from this and similar expressions, is perfect- 
ly consistent with his declared intention. But 
if the estate be given to A for life, expressly; 
or to A in tail, either expressly or by clear, im- 
plication; there is no instance where such es- 
tates have been converted into a fee simple, 
by words of doubtful -import, like those no- 
ticed before, in other parts of the wilL 

Such a construction in this case, would de- 
feat the obvious intention of the testator in 
two particulars: (1) By giving the estate to 
William and his heirs general, where the in- 
tention was to confine it to the heirs of his 
body;— and (2) to annex a condition to the 
limitation over to Henry, and thus to leave 
the estate to descend to the heirs of the tes- 
tator, in case William should die without is- 
sue, after the death of Henry; when it is 
plain, that the testator intended the estate f oi? 
Henry, in exclusion of the daughter, when- 
ever the estate of William should be spent, by 
a failure of issue. Another objection to the 
construction is, that it unnecessarily creates 
an executory devise, which will never be 
done, except in a case where the intention of 
the testator cannot otherwise be carried into, 
effect. If the limitation to Henry Willis, must 
depend.upon the contingency of a failure of is- 
sue, during his life, as is strongly contended 
for by the defendants' counsel; there is still 
no necessity for construing the devise to Wil- 
liam, to be an estate in fee simple; since Wil- 
liam might, in that case, take an estate tail, 
with a contingent remainder to Henry, upon 
the event of William's dying without issue, 
during the life of Henry. But there is no 
necessity even for this construction. It was. 
obviously the intention of the testator, to give 
to William an estate in tail, with a remainder 
to Henry, in fee; which intention," as to the 
quality of the estate given to the remainder- 
man, may fairly be collected from the intro- 
ductory words, relied upon by the defendants' 
counsel, for increasing the estate to William, 
as well as from the words, "by them freely 
to be possessed and enjoyed," in the devise, 
to Henry, showing very, clearly that the tes- 
tator intended to divide this tract of- land 
between his sons and their issue, respective- 
ly, with cross remainders in fee. 

The argument of the defendants' counsel 
is, that William took an estate in fee simple, 
with a remainder over to Henry, by way of 
executory devise. If so, it may fairly be 
asked, what was the contingency, upon which 
the estate was to go over to Henry? If 1t be 
said, upon his dying without issue, then the 
answer is, that this is no contingency at all; 
because, the word "issue," explaining what 
heirs were meant by the testator, William 
took an estate tail, in like manner as if the 
devise had been to him and the heirs of his 
body. If the word "heir" be relied upon* 
then the argument admits of the same an- 
swer; because William could not die with- 
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out heirs general, during the life of his 
brother; and therefore, the word heir or 
heirs, would be construed to mean issue. 
There is therefore no contingency upon which 
an executory devise can be raised. 

2. The next objection is, that no patent 
from the state of Pennsylvania, to William 
Priest or to Henry Willis, has been given in 
evidence, and that therefore the lessee of the 
plaintiff cannot maintain this ejectment. 
There are two answers to this objection. The 
first is, that the entry on the books of the 
land office, that ihe balance of the purchase 
money had been paid by William Priest, to 
whom a patent had issued, ought to be con- 
sidered as evidence that a patent did issue, 
although it is not produced; and secondly, 
that a warrant and survey, and purchase 

, money paid, gives a legal right of entry in 
Pennsylvania. This was decided in the case 
of Simms v. Irwin [3 DaU. (3 U. S.) 425]; and 
this decision has been always regarded and 
acted upon in this court. 

3. The next objection is, that the deed of 
the 4th of August, 1747, was merely execu- 
tory, and ought not to be considered as a 
grant of the estate to Henry Willis. This 
deed has all the requisites and the form of 
an absolute conveyance, by way of bargain 
and sale in presenti. It is stated to be made 
in consideration of a certain sum of money, 
the whole of which is either paid or secured. 
The covenant to make a patent, which con- 
stitutes the greatest difficulty in the case, 
may fairly be construed to mean, that the 
grantor should procure a patent, to be made 
out and delivered to the grantee. Taken lit- 
erally, the covenant has no legal meaning, as 
the grantor could not himself make or grant 
a patent. But as the meaning of this word 
is perhaps as well understood by landholders 
as any other that can be used; it can scarcely 
be supposed, that the parties had in their 
minds any other conveyance than one which 
amounted technically to a grant from the 
state. This ease differs materially from that 
of Jackson v. Myers, 3 Johns. 388. The cov- 
enants are different In that, the considera- 
tion was not only not paid or secured, but the 
grantee covenanted, in consideration that 
the grantor should make him a good and suf- 
ficient deed, by a certain day, to assign to him 
certain bonds. In short, all was executory; 
besides which, deeds of bargain and sale were 
not used, at that time, in New- York, to pass 
lands, as the general opinion was, that they 
required enrolment; and this circumstance 
was considered, by the court, as a strong evi- 
dence of the understanding of the parties to 
that deed. This reason does not operate in 
this case. We are, therefore, of opinion, that 
this deed operated as a conveyance of the 
land to Henry Willis. But, if the court had 
any doubt as to the law of this point, we 
think the jury, after about 70 years of unin- 
terrupted possession, under that deed, ought 
to presume a conveyance. 

4. As to the effect of the insolvent law of 



Pennsylvania, of 1799, we are of opinion, that 
it will not bear the construction put upon it 
by the defendants' counsel, which would ren- 
der the land in question liable to Henry Wil- 
lis's debts. The assignment, therefore, by 
Henry Willis, under this law, did not bar his 
issue. 

We are, upon the whole, of opinion, that the 
law is in favour of the lessor of the plaintiff, 
and that such should be your verdict. 

Verdict for defendants. 

THE COURT, on motion, granted a rule, to 
show eause, why the verdict should not be 
set aside, and a new trial allowed. 

Ewing, for defendants, opposed a new trial: 
1. Because there had been three verdicts for 
the defendants, for the land in question; and 
the justice of this case is in favour of the 
defendants. The title of the plaintiff was sup- 
ported by strict principles of law, and they 
will not be enforced by courts, on a motion 
for a new trial in an ejectment. ' It has only 
been of late, that courts grant new trials in' 
ejectment, when the verdiet is for the &e- 
fendant; as the plaintiff may resort to a new 
action. Cases cited, Salk. 646; 1 Bos. & P. 
338; G Bac. Abr. 662; 1 East, 583; 2 Binney, 
129; 4 Term. R. 468; 1 Burrows, 11, 54; 2 
Burrows, 664, 673, 674; 3 Burrows, 1306; 2 
Term. R. 4; 1 Mass. 237; Cowp. 601; 2 Bin- 
ney, 333; 3 Binney, 317. 2. That if the court 
grant a new trial, they will impose terms on 
the plaintiff, and oblige him to pay the costs 
of all the former ejectments, none of which 
have been paid. Bull. N. P. Ill; Hurst v. 
Jones [Case No. 6,933]. 3. That Hannah Wil- 
lis, the plaintiff, is an infant, and was born in 
the state of Pennsylvania, and was, for the 
purpose of having this suit instituted, remov- 
ed into the state of Maryland. As a minor 
she could not change her domicile, so as to 
give the court jurisdiction; and that having, 
since the suit was instituted, returned to the 
state of Pennsylvania, the court will not aid 
the imposition which has been practised, by 
ordering a new trial. Maxfield v. Levy [Id. 
9,321]; [Bingham v. Cabot] 3 Dall. [3 U. S.] 
384; [Milligan v. Milledge] 3 Craneh [7 U. S.] 
220; [Logan v. Patrick] 5 Craneh [9 U. S.] 
288. 

An affidavit, taken ex parte, was read; stat- 
ing the facts of the birth of the plaintiff in 
Pennsylvania; her infancy and removal to 
Maryland, and subsequent return, and pres- 
ent residence in this state. 

Binney & Tilghman, contra, contended, that 
the verdict was against both law and justice, 
and the whole community are interested in 
the preservation of the rights of courts to de- 
cide the law in civil cases. In the supreme 
court of the state of Pennsylvania, a new 
trial had been granted in an ejectment for 
this land; and the court said, they would 
grant new trials, where the verdict of the 
jury was against law. The case was, on both 
sides, considered as a question of law; the 
jury paid no attention to the argument; and 
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some of them went out of the court-room 
while it was going on. 1. That this is the first 
suit instituted by the present plaintiff; and 
this case differs from that brought in the 
court of Pennsylvania, in which an allega- 
tion of fraud was a part of the defence. The 
plaintiff claims under the will of her grand- 
father, and not under her father, to whom 
fraud was imputed. 2. The court' will not 
impose the costs of suits, to which the plain- 
tiff was not a party, and which were decid- 
ed in another court. 3. As to the citizenship 
■of the plaintiff, it was not objected to at the 
trial, and cannot now be brought into ques- 
tion, on an ex parte affidavit There is noth- 
ing illegal in removing to another state, to 
give jurisdiction to this court; and a return 
to the state, after suit brought, does not 
change or affect the rights of the plaintiff. 
The only course the defendants' counsel could 
adopt, in reference to the jurisdiction of the 
court, would be, to move to dismiss the suit; 
and the affidavit could not be read to support 
the motion, although it might be the founda- 
tion of a rule to show cause. 

WASHINGTON, Circuit Justice. When 
the motion in this case was made, it was con- 
sidered that a new trial was a matter of 
course, as the verdict of the jury was in di- 
rect opposition to the express charge of the 
court, upon a plain matter of law. It gives 
us great satisfaction, that, during the sixteen 
or seventeen years, In which we have presid- 
ed in this court, this is the second case, where, 
upon a dry point of law, a jury has given a 
verdict against the opinion of the court It is 
not on the ground of dissatisfaction at the 
conduct of the jury, who are respectable men, 
and no doubt thought they were doing right, 
that the court wiil set this verdict aside. It 
is important that the law should be adhered 
to, and that the rights of courts should be 
preserved. We should sit here for a very 
poor purpose indeed, and should disregard 
our duty and our oath, if we should submit 
to verdicts against law. The safety, and hap- 
piness, and prosperity of every one, are deep- 
ly interested, that if a jury undertake to de- 
cide, and does decide against the law of the 
land, their verdict should be corrected; for 
if they err, and the court has no eontrol over 
their decision, where is the remedy for any in- 
jury or wrong an individual may sustain by 
their verdict? But if we make a mistake, the 
court above will correct our errors. 

We never interfere with the facts of a case, 
and always leave them to the jury, as prop- 
er for their examination and decision; stat- 
ing such of them only as are necessary to ap- 
ply the law, and expressing our opinion upon 
the law, so that either party may take an ex- 
ception to it, and have the benefit of such 
exception. As to ejectments, there may be 
cases, where courts, after two or three ver- 
dicts, will not interfere, and where the jus- 
tice of the case is clearly with the verdict 
But in this case, every thing is in favour of 



the plaintiff,— both the law and justice are 
with her. The only thing claimed by the de- 
fendants, was founded on facts, which the 
court would not allow to be given in evidence 
on a trial at law; as the relief of the party 
upon them should be asked on the equity side 
of the court The plaintiff here claims under 
the bounty of her grandfather, and not un- 
der her father, to whom these facts relate. 
The court, as at present advised, will not 
hesitate to set aside a verdict in ejectment, 
when against law. 

With respect to the affidavit, it- is not evi- 
dence for any purposes, either to continue the 
motion, or in reference to a new trial. If the 
case goes off to another court, the party will 
have all the advantage of the facts relative to 
the jurisdiction. The court would give the 
defendants leave to enter a special plea to 
the jurisdiction; or, upon notice, they might 
have the benefit of all the facts upon the 
trial; or a motion may be made to dismiss the 
suit, and they may bring forward proper evi- 
dence. 

Rule made absolute. 
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Estoppel— Occupying Inconsistent Positions— 
— Instkcctions— Review on Appeai» 

1. Where a person, by his words or conduct, 
willfully causes another to believe the exist- 
ence of a certain state of things, and induces . 
him to -act on that belief, so as to alter his 
own previous position, the former is concluded 
from averring against the latter a different 
state of things as existing at the same time. 

2. If a party who took a hill of sale as secu- 
rity, deliberately proves a debt which assumes 
that he is the absolute owner of the goods, and 
persists in such false claim in an action by the 
assignee to recover the goods, and attempts to 
support it by his own oath, he is estopped from 
claiming them as security. 

3. Instructions are entitled to a reasonable 
construction, and if correct when applied to the 
facts submitted to the jury, they will be sus- 
tained in an appellate court, even though, if 
standing alone, or without any explanation, 
they would be incomplete in respect of some 
matter sufficiently explained in the evidence. 

[Error to the district court of the United 
States for the district of Massachusetts. 

[This was a proceeding by Charles Carpen- 
ter and others against Charles J. Willis. From 
a decree of the district court in favor of plain- 
tiffs (case unreported) defendant appealed.] 

J. B. Richardson, for plaintiff in error. 

M. F. Dickinson, Jr., for defendants in error. 

CLIFFORD, Circuit Justice. Owners of 
property may be estopped to set up their title 
to the same, if it appears that they failed to 
assert such title when it was claimed by an- 
other, and that they suffered such claimant, 
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without objection, to sell the property to an 
innocent third person for a valuable considera- 
tion. Defenses of the kind have often been 
made with success, until it may be said that 
the rule of law is clear, that where one, by 
his words or conduct, willfully causes another 
to believe the existence of a certain state of 
things, and induces him to act on that belief, 
so as to alter his own previous position, the 
former is concluded from averring against the 
latter a different state of things as existing 
at the same time. Pickard v. Sears, 6 Adol. 
& E. 469; Freeman v. Cooke, 2 Exeh. 654; 
Swain v. Seamans, 9 Wall. [76 U. S.] 254. 
Process was issued in this ease in the name of 
the plaintiffs, as assignees of the estate of Ed- 
gar 0. Merrill, duly adjudged a bankrupt, in 
which they allege that the defendant, on the 
1st day of February preceding the date of the 
writ, unlawfully, and without any justifiable 
cause, took the goods and chattels therein de- 
scribed, which belonged to the plaintiffs; and 
the charge is, that he unlawfully detains the 
same, to the damage of the plaintiffs in the 
sum of six thousand dollars. Service was 
made, and the defendant appeared, and filed 
an answer, in which he denied every allega- 
tion contained in the writ and declaration. 
Pursuant to that issue the parties went to, 
trial, and the jury, under the instructions of 
the district court, returned their verdict in fa- 
vor of the plaintiffs, assessing the damages at 
one dollar. Judgment was rendered for the 
plaintiffs, and the defendant excepted and 
sued out the present writ of error. 

Enough appears to show that Merrill— who 
was at the time, and for several years pre- 
viously had been, a manufacturer of emery- 
wheels, and who was also the patentee of an 
invention for the manufacture of artificial 
stone— employed the defendant to act as his 
selling agent; and that the defendant, in pur- 
suance of that business, subsequently leased 
and occupied the store in Boston, more partic- 
ularly described in the record; that the bank- 
rupt, on the 26th of March, 1873, gave to the 
defendant a bill of sale of the emery wheels 
then in that store, for the sum of five hundred 
and ninety-eight dollars and ninety cents; and 
the parties agree that this suit is brought to 
recover the wheels conveyed by that bill of 
sale, or a large part thereof. Willis continued 
to act as the selling agent of Merrill till De- 
cember 22, 1873, when he became bankrupt, 
and was so adjudged by the bankrupt court. 
It also appears that the defendant was present 
at the first meeting of the creditors, and that 
he proved a claim against the estate of the 
bankrupt amounting to five thousand seven 
hundred and eleven dollars and ninety-one 
cents, consisting of a promissory note and the 
annexed accounts. In that claim he credited 
the estate of the bankrupt with five hundred 
and ninety-eight dollars and ninety cents, for 
the emery wheels in the said store, and which 
are described in the bill of sale. On petition 
of the assignees, and due notice to the defend- 
ant, the claim was subsequently expunged and 
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rejected as false and fraudulent, the defendant 
failing to appear pursuant to the notice. Tes- 
timony was also given, by one of the plaintiffs,, 
that the defendant told him, that he (Willis) 
owned the emery wheels, and that he held 
them by virtue of the said bill of sale. Opposed 
to that are the statements of the defendant, 
who testified that the bill of sale was given 
by the bankrupt to him as security for money 
which he loaned to the bankrupt at various 
times, and the expenses which he incurred in 
renting and fitting up the store, and in carry- 
ing on the business of selling the emery wheels 
and the artificial stone. All such pretenses 
were denied by the plaintiffs, and they gave 
evidence tending to show that the bill of sale 
was intended as a cover to protect the goods 
from attachment by the creditors of the bank- 
rupt. 

Evidence having been introduced by both 
pax-ties, the district court instructed the jury,, 
that if the defendant knowingly, willfully, and 
with intent to defraud the creditors of the es- 
tate of the bankrupt, swore to and proved a 
claim which contained a credit based upon the 
statement that he had bought the goods in 
question for five hundred and ninety-eight dol- 
lars and forty cents, when in fact they were 
worth about five thousand dollars, and when 
in fact he held the same only as security, he 
is now estopped from claiming to hold them 
as security. Beyond all question it is neces- 
sary to establish an equitable estoppel, to- 
show that the party seeking to avail himself 
of that defense was misled by the acts, con- 
duct, or declarations of the opposite party. 
Much discussion of that proposition is unnec- 
essary, as the authorities are all one way. 
Jewett v. Miller, 10 N. Y. 402; Turner v. Wal- 
do, 40 Vt 51; Andrews v. Lyons .[11 Allen] 93 
Mass. 349; Langdon v. Doud [10 Allen] 92 
Mass. 435; Cole v. Bolard, 22 Pa. St. 431. Sup- 
pose that is so, still it by no means follows 
that there is any error in the record, as the 
evidence reported shows not only that the de- 
fendant claimed the absolute title to the prop- 
erty, but that he actually proved a claim 
against the estate of the bankrupt, in which 
he gave a credit to the estate for the same 
at the sum specified in the bill of sale. Stand- 
ing alone, the charge would be objectionable, 
for the reason that it does not in terms set 
forth the condition that the assignees were 
misled by deceptive acts and fraudulent con- 
duct and declarations of the defendant. But 
the charge of the court does not stand alone, 
nor would it be correct to separate It from the 
rest of the bill of exceptions of which it forms 
a part. Instead of that it should clearly be 
construed in respect- to facts to which It was 
applied when it was given to the jury; and 
when so applied, it is manifest that it was 
sufficient to enable the jury to come to a just 
conclusion, both as to the law and the facts of 
the case. Sufficient appears to show that the 
defendant deliberately proved a claim which 
assumed that he was the absolute owner of 
the goods, and that his claim was false and 
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fraudulent; nor was the defendant relieved 
from the consequences of his false conduct 
and deed— as shown by the fact that the truth 
was subsequently discovered by the assign- 
ees—for it appears he persisted in the false 
•claim at the trial, and attempted to support it 
by his oath. Viewed in that light, it is clear 
that the evidence presented all the essential el- 
-ements of an equitable. estoppel, and that it 
was amply sufficient to justify the instruction 
of the court when applied to the facts given 
in evidence. Bigelow, Estop. 4S0; Horn v. 
Cole, 51 N. H. 2S7; Knights v. Wiffen, L. R. 

5 Q. B. 660, Fraudulent acts of the kind find 
no countenance in any adjudged case within 
the knowledge of the court. On the contrary 
the rule of law is well settled that where a 
bailee fraudulently retains goods from the 
general owner, on grounds wholly different 
from any right which he possesses, he thereby 
waives a tender of his rightful claim to the 
same, by virtue of the principle of estoppel. 
Boardman v. Sill, 1 Gamp. 410, note; Jones v. 
Tarleton, 9 Mees. & W. 675; Weeks v. Goode, 

6 C. B. (N. S.) 367; Everett v. Saltus, 15 
Wend. 474; Adams v. Clarke, 63 Mass. [9 
Cush.] 215. 

Instructions given by a court to the jury are 
entitled to a reasonable construction, and if 
correct when applied to the facts submitted to 
the jury, they ought to be sustained in an 
appellate court, even though if stariding alone, 
or without any explanation, they would be in- 
complete in respect of some matter sufficient- 
ly explained in the evidence. Tested by these 
considerations, I am of the opinion that there 
Is no error in the record. Judgment affirmed 
with costs. 
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Case No. 17,772. 

WILLISON v. HOYT. 
[4 Law Rep. 35.] 
Circuit Court, S. D. New York. April, 1841. 
Custom Doties. 
Necessity of stating in a protest at the cus- 
toms every charge objected to. 

This was an action against the defendant as 
ex-collector of New York, to recover an 
amount of duties alleged to have been improp- 
erly charged on goods imported by the plain- 
tiff. The goods consisted of eight bales of 
silk striped Lama handkerchiefs, imported by 
the ship Liverpool, January 5th, 1841. The 
article was composed of silk, worsted, and 
cotton, and the collector charged it with the 
reduced woolen duty of 41 per cent., which' 
the importer paid under protest. It was ad- 
mitted, that the woolen duty was improperly 
charged. 

Mr. Winthrop, for claimant, contended that 
the article was free, as silk was the most 
valuable component part of it, and therefore 
it was not subject to duty on the cotton, 
which formed another component part. 

Mr. Butler, for defendant, said it might be 
a question whether, in order that an article 
should be free on account of the most valu- 
able part of it being silk, the silk should not 
only be more valuable than any other com- 
ponent part of the article subject to duty, but 
also more valuable than each and all of the 
other component parts taken together. But 
in the present case he thought this question 
did not necessarily arise, as the claimant had 
entered the article as a manufacture of cot- 
ton, subject to a duty of 25 per cent, and in 
his protest made no objection to that duty, 
but simply protested against the article be- 
ing charged the woolen duty of 41 per cent. 
He therefore contended, that the claimant 
was bound to pay at least the duly of 25 per 
cent, on the article, as in manufactures of cot- 
ton. 

THOMPSON, Circuit Justice, said that, 
when making a protest, the party should 
clearly state in it what he objected to, and 
if he considered the article a different one 
from what the collector alleged it to be, he 
should so inform him, in order that the col- 
lector might be on his guard, and know what 
it is that the merchant objects to. In the 
present case the merchant did not protest 
against the duty of 25 per cent, and there- 
fore the court thought a verdict should be 
rendered only for the difference between 25 
per cent and 41 per cent, which was all the 
merchant objected to at the time of the pro- 
test Verdict accordingly. 
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Case No. 17,773. 

WILLS et al. v. RUSSELL. 
[Holmes, 228.] i 
Circuit Court, D. Massachusetts. June, 1873. 
Customs Duties— Valuation-. 
The value of an import is determined by the 
appraisal, and the duty fixed by law must be 
assessed by the collector upon the value so de- 
termined 

[Cited in "D. S. v. Leng, 18 Fed. 22; U. S. 
v. McDowell, 21 Fed. 566; U. S. v. Do- 
herty, 27 Fed. 733.] 

Action [by R. A. Wills and others] against 
[Thomas Russell] the collector of Boston to 
recover duties paid by the plaintiffs under 
protest. 

C. L. Woodbury, for plaintiffs. 
George P. Sanger and P. Cummings, for 
defendant. 

SHRPLEY, Circuit Judge. Plaintiffs im- 
ported into the port of Boston one hundred 
and thirty bales of gunny-cloth, subject to 
the duty provided by the twenty-first section 
of the act of July 14, 1S70 [16 Stat. 262]. 
This section imposed a duty of two cents per 
pound on gunny-eloth valued at seven cents 
or less per square yard, and three eents per 
pound when valued at more than seven cents 
per square yard. The gunny-eloth was in- 
voiced and entered at a value less than sev- 
en cents per square yard. In due course, and 
in conformity with law and treasury regula- 
tions, the invoice was sent by the collector to 
the United States appraiser for his report. 
The appraiser returned his report that the 
invoice was correct, and valued the gunny- 
cloth under seven cents the square yard. By 
order of the collector it was reappraised with 
a like result. The collector not being satis- 
fied with the appraisal, acting upon other in- 
formation which he supposed would justify 
his action, exacted a duty of three cents per 
pound; this duty the plaintiffs paid, duly pro- 
testing against the payment, and in due time, 
and in accordance with law, brought this ac- 
tion to recover the extra one cent per nound. 

The statute gives the collector the right to 
order the appraisers to make a re-appraise- 
ment. It gives the importer the right to ap- 
peal to a new board of appraisers. The ap- 
praisement determines the value of the im- 
port The collector determines the rate of 
duty fixed by law, and assesses it upon the 
value as found by the appraisement. 

The collector cannot substitute his own ap- 
praisal in lieu of the one found by the legis- 
lative referees, the appraisers. The excess of 
duty exacted in this case was on an assumed 
value, which the collector was not authorized 
by law to make the basis of the' duty. The 
importer was entitled to his goods on the pay- 

i [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 
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ment of the duty on the appraised value; and, 
according to the agreed statement of facts, 
judgment is to be entered for the plaintiffs 
for the amount of tbe excess in gold, with in- 
terest and costs. 
Judgment for plaintiffs. 
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Case No. 17,774. 

WILMARTH v. MOUNTFORD et al. 

[4 Wash. C. C. 79.] i 

Circuit Court, E. D. Pennsylvania. April Term, 
1821. 

Malicious Prosecution — Probable Cause— Lar- 
ceny— Sale — Tkansfeu op Pkopeuti' — 
Effect of Nonpayment. 

1. When goods have been purchased, to be paid 
for on delivery, and instead of payment in money, 
a promissory note, which has been dishonoured, 
given by the owner of the goods, is offered in 
payment; the property of the original owner of 
the goods is not changed; although he might 
have taken them to the place where they were to 
be delivered, and there laid them down, expect- 
ing immediate payment in money for them. 

2. Even the delivery of goods to a pretended 
purchaser, who makes off with the goods, does 
not change the property. 

3. It is not necessary for the, defendant to fix 
the crime of larceny on the plaintiff. If by his 
folly or his fraud he exposes himself to a well 
grounded suspicion that he was guilty, this 
prosecution was founded on probable cause, which 
is a sufficient defence. 

[Cited in Bacon v. Towne, 4 Cush. 239; Stone 
v. Stevens, 12 Conn. 225; Sherwood v. Reed, 
35 Conn. 451; Grant v. Denel, 3 Rob. (La.) 
17; Central Ry. Co. v. Brewer (Md.) 2S Atl. 
618. Cited in brief in Prough v. Entriken, 
11 Pa. St. 83; Driggs v. Burton, 44 Vt. 140.] 

4. There not being the slightest evidence 
against two of the defendants, the court directed 
the jury to find them not guilty, that they might 
be examined as witnesses for the other defend- 
ants. 

Action for a malicious prosecution. The 
plaintiff produced the record of the indictment 
in the mayor's court of this city for larceny, 
which the grand jury returned ignoramus. 
The plaintiff proved that the defendant 
Mountford, put into the hands of a constable 
of the city a warrant to arrest the plaintiff 
on a charge of larceny, issued by Mr. Badger, 
one of the aldermen. A search warrant for 
the goods supposed to have been stolen had 
previously been delivered to him, which prov- 
ed ineffectual in the search. Upon the first 
mentioned warrant the plaintiff was arrested, 
and taken before Mr. Badger, and, upon the 
examination of Mountford and Wentz, he was 
bound over to appear at the mayor's court, 
to answer to a charge of larceny; and it ap- 
peared by the alderman's docket that these 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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two -witnesses were held in fifty dollars each 
to prosecute. Tlie plaintiff having arrested 
his case upon the above proof, the defend- 
ant's counsel moved that the jury should be 
directed immediately to find a verdict in fa- 
vour of Wentz and Crowley, against whom 
there was not the slightest evidence given; 
with a view to their being examined as wit- 
nesses for the two other defendants. This 
motion was opposed upon the ground that 
there was some evidence against those de- 
fendants, particularly against Wentz, who ap- 
pears, by the alderman's docket, to have been 
bound over to prosecute; and that the court 
never charges the jury to find an immediate 
verdict for a co-defendant, that he may. be 
examined for the other defendants, if any, 
even the slightest evidence is given against 
him. Cases cited in favour of the motion, 
Peake, Ev. 152. Mr. Badger was called upon 
to explain the short entry in his docket, who 
stated, that the two witnesses were, in fact, 
bound over to appear as such, and not to prose- 
cute; and that it has been his uniform and 
unvarying practice to bind over the witness 
to prosecute, instead of to testify. 

BY THE COURT. There is no evidence 
against Crowley of any kind; and after the 
explanation given by Mr. Badger of the entry 
in his docket, the other defendant, Wentz, ap- 
peared as a witness merely, and as such was 
recognized to appear in the mayor's court. In 
that character, this action cannot be main- 
tained against him. There is no evidence 
that he was a prosecutor, or that he volun- 
tarily took any part in the prosecution. There 
is no evidence then, not the slightest, against 
this defendant, upon which the jury can pos- 
sibly find him guilty. The jury therefore may 
at once find these defendants not guilty. 

The jury found according to this direction, 
without leaving their seats, and Wentz was 
examined as a witness for the remaining de- 
fendants. 

The following were the circumstances prov- 
ed on the part of the defendants: F. Read, 
one of the defendants, becoming embarrassed 
in his circumstances, assigned over all his 
estate to the defendant Mountford and to 
Crowley, for the benefit of such of his cred- 
itors as should sign a release within sixty 
days; and possession was immediately deliv- 
ered to the assignees. This assignment bears 
date the 16th of June, 1819, notice of which 
was published in Relf *s Gazette, on the 18th. 
On the 21st of the same month, one Scholfield 
came to the store of Mountford, where the 
goods were kept for sale, and pretending that 
he was commissioned by a Mr. White of Vir- 
ginia, to purchase for him goods of the descrip- 
tion of those in the store; selected as many 
of them as amounted to about §430, and re- 
quested Mountford to pack and send them Jo 
his lodgings at Judd's tavern, where he would 
pay the cash for them. The goods, accompa- 
nied by a bill, in which White is made debtor 
-t.o Mountford and Crowley, assignees of F. 
Read, were, on the same day, taken to Judd's 
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tavern by Wentz, an apprentice of Mount- 
ford, with orders to receive the money or to 
bring back the goods, if the money should 
not be paid. Upon entering the room where 
Scholfield was, at the tavern, Wentz was de- 
sired to lay down the box on the ledge of the 
bar, which he did; Scholfield at the same time 
taking out his pocket book and opening it, 
as if to pay the money. At length he ob- 
served to Wentz, that there was a gentleman 
in the adjoining room who would settle with 
him for the goods, and that he would intro- 
duce him. Upon going into this room, the 
plaintiff was found sitting alone, to whom the 
bill was presented. In the mean time tne 
goods were removed by the order of Scholfield. 
The plaintiff offered to the young man as pay- 
ment, a note of F. Read's to himself, for rath- 
er a larger amount than that of the bill, and 
asked if that was not good? Wentz informed 
him that it was not; and that Read had noth- 
ing to do with the goods, having failed, and 
having assigned his estate to Mountford and 
Crowley for the benefit of his creditors. 
Scholfield soon left the room, and Wentz was 
unsuccessful in obtaining either a return of 
the goods, or payment for them. About this 
time, Mountford passed the tavern, and be- 
ing informed by Wentz of the above circum- 
stances, he called upon an attorney for advice, 
and was informed by him that the case 
amounted to larceny; upon which Mountford 
obtained from Alderman Badger a search war- 
rant, which was put into the hands of a con- 
stable. The search proving ineffectual, a 
warrant was obtained for arresting the plain- 
tiff upon a charge of larceny, by virtue of 
which he was taken, and bound over as be- 
fore mentioned. When asked by the alder- 
man his reason for having acted as he had 
done, the plaintiff replied that Read was in- 
debted to him, and that he had resorted to 
this scheme to obtain payment On a subse- 
quent day, the assignee and the plaintiff call- 
ed upon an attorney in order to arrange the 
business, when the plaintiff stated that he 
knew where the goods were, and that he could 
get them at any time. No arrangement how- 
ever was made, as the plaintiff refused to re- 
turn the goods except upon the terms of being 
permitted to come in under the assignment 
with the other creditors. The proposition the 
assignees could not accede to, without the as- 
sent of the creditors who had executed the re- 
lease, the sixty days having then run out. 

The defendant's counsel insisted that tha-e 
was not only probable cause for the prosecu- 
tion, but that the transaction amounted in law 
to larceny. That the property was not chan- 
ged, and that the possession was obtained 
by an artifice, with intent to convert the goods 
to the use of the plaintiff against the owner's 
consent. Esp. 132; 2 East, P. C. 553, 6T4. 
They also denied that there was any evidence 
of malice. 

C. J. Ingersoll and Mr. Phillips, for plaintiff. 
Brown, Peters & Page, for defendants. 
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WASHINGTON, Circuit Justice (charging 
jury). This is an action for a malicious prose- 
cution, and it is incumbent on the plaintiff to 
prove, not only that the prosecution -was ma- 
licious, but that it was instituted without 
probable cause. Whether there was in this 
case probable cause or not, is a question for 
the court to decide; dependent, nevertheless, 
upon the opinion of the jury, whether the 
facts stated by the court as constituting prob- 
able cause have been proved or not. If there 
was probable cause for the prosecution, then 
the jury may presume malice, though no ex- 
press evidence of it be given. In the case 
of Munns v. Dupont [Case No. 9,926], in this 
court, it was stated to the jury, that hy prob- 
able cause is meant a reasonable ground of 
suspicion, founded on circumstances sufficient- 
ly strong in themselves to warrant a cautious 
man in believing that the accused is guilty of 
the imputed crime. To the definition given 
in this case, the court adheres. 

The prosecution on account of which this ac- 
tion is brought was larceny, which is the 
wrongful taking and carrying away of the 
goods of another, with a felonious intent to 
appropriate them to the use of the taker, 
without the owner's consent It will be prop- 
er in the first place to inquire, how far this 
definition is applicable to Scholfield? He 
commenced his operations with falsehood and 
artifice, with a view, as his subsequent eon- 
duct proves, to obtain the wrongful possession 
of the goods for his own use, or for the use 
of some other person, without accounting to 
the owner for the agreed value of them. It 
is not true, as was argued by the plaintiffs 
counsel, that the property in these goods was 
at any time changed, whieh by the contract 
was only to take place on the payment of the 
money. It was, by the express terms of it, a 
cash sale. The cash was not paid or tender- 
ed; and, consequently, the right of property 
was never divested out of the assignees. Nei- 
ther was there a change of possession, with 
the assent, or by the act of the assignees, or 
of Wentz their agent. When at the request 
of Scholfield he laid down the goods, with 
the expectation, well warranted by Scholfield's 
actions, of receiving the money for them, they 
remained, constructively, in his possession; 
and to every legal intent they were as much 
in his possession as if he had placed them in 
his pocket. If a person go into a shop to buy 
a particular article, which is handed to him 
by the shopkeeper to examine, and he makes 
off with it, the delivery of the article would 
not constitute a change of property or pos- 
session; and the -carrying away of the goods 
would, in such a case, be evidence of a feloni- 
ous intent, formed at the time, or before, to 
convert the goods to the use of the taker, and 
would amount to larceny. It is true, that in 
this case, the possession of the goods was lost 
• by Wentz; but it was taken, not transferred 
by him, whieh constitutes one of the ingredi- 
ents in larceny. In short, here was a wrong- 
ful taking and carrying away of the goods of 
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another, with a felonious or fraudulent intent 
to convert them to the use of the taker, or 
of some other person, against the consent of 
the owner; and if, upon the trial of Schol- 
field, the opinion of the jury, as to the intent, 
should be as I have stated it, it would not 
have been an easy matter to extricate him 
from the charge of larceny. How then stood 
the case as to the plaintiff? He and Schol- 
field boarded at the same house. That they 
were acquainted, and had, previous to the 
pretended purchase for White, made some ar- 
rangement which they were subsequently to 
carry into effect, is obvious, not only from 
the circumstance of Scholfield's referring 
Wentz to the gentleman in the next room, as 
the person who would settle with him, but 
from the acknowledgement of the plaintiff 
himself to the alderman, that the scheme was 
resorted to for the purpose of getting pay- 
ment of the debt due to him by Head. The 
plaintiff did not offer to pay for the goods; 
because the offer of a note of an insolvent 
debtor was no compliance with the contract 
made by Scholfield; and besides, it was re- 
fused. 

It was contended for the plaintiff, that the 
transaction resolves itself into a claim of prop- 
erty; a creditor obtaining possession of the 
goods of his debtor, to compel the payment of 
a just debt. This argument is not supported 
by the facts of the case. Before this trans- 
action took place, the goods in question had 
been assigned by the plaintiff's debtor to 
Mountford and Crowley, for the benefit of his 
creditors. The contract was made with the 
assignees. The bill which was presented to 
the plaintiff so stated it, and Wentz informed 
the plaintiff that the goods did not belong to • 
Read, who had failed, but to his assignees. 
Suppose then that a creditor might legally 
seize his debtor's property, or get possession 
of it by artifice, and so pay himself, which 
cannot be admitted; still the argument would 
lose all its weight in this case, inasmuch as 
the property in these goods was completely 
changed, and that fact known to the plaintiff. 
Again, it is insisted that the assignment was 
void by the act of assembly of this state, on 
account of its not having been recorded with- 
in thirty days. To this argument there is 
this conclusive answer given by the defend- 
ant's counsel. The assignment was valid at 
the time when this transaction took place, the 
thirty days not having run out; and on the 
21st of June, 1819, the assignees were the 
owners of the goods, and might have sold and 
transferred a legal right to them, which the 
subsequent failure to record the deed could 
not set aside. Besides, the possession had 
passed from Read to the assignees, and was 
vested in them at the time when this trans- 
action took place. If then the evidence is 
sufiicient to connect the plaintiff with Schol- 
field, in the original concoction of a scheme 
founded in deceit, and contrived for the pur- 
pose of feloniously or fraudulently obtaining 
the possession of the goods of the assignees, 
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and appropriating them to his own use, with- 
out paying the sum at which they were agreed 
to be sold; it would be difficult to distinguish 
the plaintiff's case from that of ScholfiehFs. 
But it is not necessary that the crime of lar- 
ceny should be fixed upon the plaintiff. If, by 
his folly or his fraud, he exposed himself to a 
well grounded suspicion that he was guilty of 
tbat offence; the prosecution had, at least, 
probable cause for its basis, and this is suffi- 
cient to defeat the present action. 
Verdict for defendant 
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WILMER et al. v. ATLANTA & R. AIR- 
LINE RY. CO. et al. 

[2 Woods, 409: i 3 Am. Law T. Rep. (N. S.) 

29.] 

Circuit Court, N. D. Georgia. Dec. 7, 1874, 
and May 25, 1875. 

Railroad Company— Appointment of Receiver 
—Default in Interest— Conflicting Juris- 
dictions—State and Federal Courts. 

1. A railroad company having its residence 
and principal office at Atlanta, Ga., conveyed 
to trustees, by one deed, all its line of road ex- 
tending from Atlanta through South Carolina 
to Charlotte, N. C, and other property to se- 
cure the payment of the principal and interest 
of 4,248 bonds of $1,000 each, issued by. the 
railroad company. The railroad was an indi- 
visible and inseparable piece of property, which 
could not he divided without injury to its value. 
The trust deed conferred authority on the trus- 
tees, and made it their duty, in case the rail- 
road company failed to pay either the inter- 
est or principal of the bonds, to take possession 
of the property conveyed by the trust deed, 
and advertise and sell the same (or such part 
as might be necessary) at Atlanta to pay the 
sum in default Held, that on default made m 
the pavment of interest, and a demand upon 
the trustees by the bondholders that they 
should take possession of the trust property, 
and a failure of the trustees to do so, the court, 
on a bill filed by the bondholders to require 
them to execute the trust would compel them 
to take possession of the trust property or ap- 
point a receiver for that purpose. 

[Cited in Taylor v. Life Ass'n of America, 3 
Fed. 470: Central Trust Co. v. Chattanoo- 
ga, R. & C. R. Co., 62 Fed. 953.] 

2. Such appointment would be made even 
though there was no probable deficiency of the 
trust property to pay the debts secured by the 
trust deed. 

3. When it was represented that the trust 
property had fallen into the hands of two differ- 
ent receivers, accountable to three different 
courts to the manifest detriment of the trust es- 
tate, that fact of itself was considered a suffi- 
cient reason for the appointment of a receiver 
for the whole property, if the court had juris- 
diction to make such appointment 

[Cited in Corning v. Dreyfus, 20 Fed. 428.] 

4. The circuit court of the United States for 
the Northern district of Georgia has jurisdic- 
tion to appoint a receiver for the entire line of 
said company's road and other property in- 
cluded in the deed of trust, whether within or 
without the state. 

[Disapproved in Texas & P. R. Co. v. Gay, 
26 S. W. 610. €ited iu Lycoming Fire aus. 



i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted, by permission.] 
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Co. v. Wright, 55 Vt 530; Straughan v. 
Hallwood, 30 W. Va. 288, 4 S. E. 402.] 

5. Two states may, by concurrent legislation, 
unite in creating the same corporate body. 

6. Where a bill was filed, the prayer of which 
was, that this court would construe a trust 
deed executed by a railroad company, and com- 
pel the trustees to execute the trust or ap- 
point a receiver to take possession of and ad- 
minister the trust property, and service of sub- 
poena had been made on the railroad company, 
which was the principal defendant, and a re- 
straining order had been allowed and also 
served on -the railroad company, enjoining it 
from delivering possession of the trust proper- 
ty to any one except a receiver appointed by 
this court in the case thus commenced: Held, 
that by these proceedings the court acquired con- 
structive possession of the trust property, and 
that possession thereof, taken under color of 
process from another court, in a suit com- 
menced after the proceedings above mentioned, 
was in contempt ot the process and jurisdiction 
of this court, even though the other court first 
obtained actual possession of the property. 
Per Woods, Circuit Judge. 

[Cited in Howlett v. Central Carolina Land 
& Imp. Co., 56 Fed. 162; Reinach v. At- 
lantic & G. W. R. Co., 58 Fed. 45; Wheeler 
v. Walton & Whamm Co., 6d Fed. 722. 
Approved in Adams v. Mercantile Trust 
Co., 15 C. C. A. 4, 66 Fed. 620.] 

7. Contra, service of process gives jurisdiction 
over the person; seizure gives jurisdiction over 
the property; and, until the property is seized, 
no matter when the suit was commenced^ the 
court does not have jurisdiction over it. Thus, 
when two suits between different parties, rais- 
ing different controversies, and having differ- 
ent purposes in view, are commenced in courts 
of coordinate jurisdiction, and the possession 
of the property, which is the subject of the 
suit, is necessary to the relief asked in each 
case, that court which first seizes the property 
acquires jurisdiction over it, to the exclusion 
of the other, no matter when the suits were 
commenced or process in personam was served. 
Per Bradley, Circuit Justice. 

[Approved in East Tennessee, V. & G. R. Co. 
v. Atlantic & F. R. Co., 49 Fed. 610. Criti- 
cised in Adams v. Mercantile Trust Co., 15 
C. C. A. 4, 66 Fed. 620.] 

This was a cause in equity which was first- 
heard at chambers in Savannah, on the 5th 
and 7th of December, 1S74, by WOODS, Cir- 
cuit Judge, on the motion of complainants for 
the appointment of a receiver. 

A. T. Akerman and L. E. Bleckley, for the 
motion. . 

P. L. Mynatt and H. H. Marshall, contra. 

WOODS, Circuit Judge. The complainants, 
Skipwith Wilmer and August Richard, allege 
that they are the owners and holders of cer- 
tain of the bonds known as first mortgage 
eight per cent bonds of the Atlanta & Rich- 
mond Air Line Railway Company, which are 
secured by a deed of trust on all the property 
and franchises of the defendant company, 
and they file this bill in behalf of themselves 
and all other holders of similar bonds who 
shall be entitled to avail themselves of the 
benefit of the suit The purpose and prayer 
of the bill is, that the trust deed, given 
to secure said bonds, may be so construed 
that the trustees therein named, or their sub- 
stitutes to be appointed by the court, may 
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be compelled to execute the trusts created 
by the deed of trust, by taking possession of 
said railway and appurtenances, and all prop- 
erty granted by the deed of trust, and sell- 
ing the same at public auction for the pay- 
ment of the principal and interest of all the 
bonds secured by said trust deed, and that 
pending the suit, some suitable person may 
be appointed receiver to take possession of 
said railway and all its property conveyed 
by the trust deed, with power to operate and 
manage said railway, and receive all its earn- 
ings and income during the pendency of the 
suit, and with such other power as to the 
court shall seem right and proper. 

The cause now comes on for hearing upon 
the motion of the complainants for the ap- 
pointment of a receiver as prayed in the bill. 
It is alleged in the bill that the defendant 
company is a corporation created by, and ex- 
isting under the laws of the states of Geor- 
gia, South Carolina and North Carolina, and 
having its principal office and place of busi- 
ness in Atlanta, in the state of Georgia. It 
further appears from the bill that, by an act 
of the legislature of Georgia, approved March 
5, 1856, a railroad company, to be known as 
"The Georgia Air Line Railroad Company," 
was incorporated and authorized to build, 
equip and enjoy a railroad from Atlanta to 
the South Carolina state line, in the direction 
of Anderson court house. By an act of the gen- 
eral assembly of -South Carolina, approved De- 
cember 20, 1856, the Air Line Railroad Com- 
pany of South Carolina was incorporated, 
with authority to construct a railroad from 
the line of the state of Georgia, in the direc- 
tion of the eity of Atlanta, to Anderson court 
house, and thence to some point of connec- 
tion with the Charlotte and South Carolina 
Railroad, in the direction of Charlotte, North 
Carolina, and to equip and enjoy the same. 
■The seventh section of this act of incorpora- 
tion provides that it shall and may be lawful 
for the said company to combine or unite 
with any other railroad company having the 
right so to do, and to consolidate the manage- 
ment of the companies so combining, if they 
shall deem it necessary, and to make any 
regulations for the use of or combination of 
the interest or management of said roads as 
the public good may require, or to them may 
seem meet. By an act of the legislature of 
North Carolina, approved August 3, 186S, it 
was provided that the Air Line Railroad Com- 
pany in South Carolina was authorized "to 
extend, construct, equip, and operate its road 
within the limits of North Carolina, from any 
point on the South Carolina line to the town 
of Charlotte, in North Carolina." These three 
acts being in force, the legislature of Georgia, 
by an act approved September 7, 1SGS, declar- 
ed "that the Georgia Air Line Company be 
and they are hereby authorized to consoli- 
date, combine, or unite with any other rail- 
road company or companies directly or indi- 
rectly connecting therewith, or to unite the 
management of said companies, upon such 



terms, conditions, and provisions as shall be 
agreed upon by and between such companies 
so consolidated or uniting, and thereupon 
such consolidated or united companies shall 
be invested in this state with all the rights 
and privileges conferred upon, and be subject 
to all the restrictions imposed by, the origi- 
nal charter of the said Georgia Air Line Rail- 
road Company, and the amendments thereto,, 
with the right to adopt such other or modified 
corporate name, and to increase and diminish 
the number of directors now provided, or as 
shall be determined on and agreed upon by 
such companies." And the legislature of 
South Carolina, by an act approved Septem- 
ber 18, 186S, entitled "an act to amend an 
act entitled an act to incorporate the Air Line 
Railroad Company in South Carolina," declar- 
ed, sec. 2, "that if said company shall, as 
authorized by its charter, consolidate or unite 
with any other company or companies, it may 
adopt such other or modified corporate name 
and increase or diminish the number of di- 
rectors now provided for as shall be deemed 
best and agreed upon by such companies." 

In pursuance of the authority granted by 
these acts of the legislatures of Georgia and 
South Carolina, it is alleged that, on June 20 r 
1870, the Georgia Air Line Railroad Compa- 
ny, and the Air Line Railroad Company in 
South Carolina, by an agreement in writing, 
duly executed between said companies, were 
consolidated and united into one corporation 
under the name of the "Atlanta & Richmond 
Air Line Railway Company," and from 
thenceforward became one body corporate un- 
der that corporate name, and the owner of 
all the property and entitled to all the rights r 
privileges and franchises which had belonged 
to the two companies out of which it was 
formed. It is further alleged that the Atlan- 
ta & Richmond Air Line Railway Company, 
having thus become the owner of all the- 
property which had belonged to the two com- 
panies named, and being in need of a large- 
sum of money to complete and equip its road, 
conveyed to trustees by deed of trust "the 
entire railway of said company, extending 
from the city of Atlanta, in the state of Geor- 
gia, to the city of Charlotte, in North Caro- 
lina, together with all its franchises, lands, 
buildings, machinery, rolling stock, materials- 
and other property, real and personal, wher- 
ever situated, and however held, and whether 
now owned or hereafter acquired; and also the- 
annually accruing net income of said compa- 
ny," the purpose of which said deed of trusty 
and it so declared, was to secure the pay- 
ment of 4,24S coupon bonds of $1,000 each, to- 
be issued by the company, with interest pay- 
able semi-annually at the rate of eight per 
eent. per annum. It was made the duty of 
the trustees named in the deed of trust, upon 
default of payment of either the principal or 
interest of the bonds, to take possession of 
the trust property and its revenues and ad- 
minister the same, and to sell the property or 
such part thereof as might be necessary to. 



[30 Fed. Cas. page 75] 



(Case No. 17,775j WILMER 



pay the sum of moiiey in default The bonds 
secured by the deed of trust were duly exe- 
cuted and issued and negotiated by the At- 
lanta & Richmond Air Line Railway Compa- 
ny. The bill further states that on the 1st 
of January, 1874, the company made default 
in the payment of its interest that day due, 
that the interest coupons were presented for 
payment at the offices of the company in New 
York and Atlanta, and payment thereof was 
refused. More than sixty days having elaps- 
ed from the time of such default, the com- 
plainants, together with the holders of other 
2,342 of said bonds, gave notice to R. A. Lan- 
caster and Alfred Austell, the surviving trus- 
tees under said deed of trust, of the default 
in the payment of interest, and requested 
them to proceed and execute the trusts creat- 
ed by said deed, and take possession of the 
trust property and the revenues of the com- 
pany, as authorized and required by the deed 
of trust, to sell the property and apply the 
net proceeds of the entire trust property to 
the payment of the principal and interest on 
the bonds secured by said deed of trust, as 
therein provided. Although five months have 
elapsed since the said request, the trustees 
have taken no steps towards the execution of 
said trusts or the enforcement of the bond- 
holders' rights under the deed of trust, but 
have utterly failed and neglected so to do. It 
is further alleged that the Atlanta & Rich- 
mond Air Line Railway Company is managed 
not so much in the interest of its bondholders 
and stockholders as in the interests of the 
Richmond & Danville Railroad Company, 
whose president is also the president of the 
Atlanta & Richmond Air Line Railway Com- 
pany: that it has been made subservient to 
the interests of the Richmond & Danville 
Company, greatly to its own injury and the 
damage of the complainants and other bond- 
holders. Tt is also alleged that the Richmond 
& Danville Railroad Company claims to have 
some interest in the property covered by the 
deed of trust, and to have a lien therefor on 
said property, and that the complainants ap- 
prehend that the Atlanta & Richmond Air 
Line Company, and the Danville & Richmond 
Company are acting collusively in regard to 
said lien, and that it is their intention to un- 
dertake to enforce it to the great wrong and 
injury of complainants and other bondhold- 
ers. It is unnecessary here to notice further 
the allegations of the bill. The motion is for 
the appointment of a receiver, to take posses- 
sion of the entire line of the defendant com- 
pany's road, running from Atlanta, Georgia, 
to Charlotte, North* Carolina, over portions of 
thr.ee states. 

The first question which presents itself for 
solution is, should there be a receiver for 
the property of the defendant company or 
any part of it? The rules which govern the 
discretion of courts in the exercise of this 
power are well settled. Where there is a 
trust fund in danger of being wasted or mis- 
applied, a court of equity will interfere upon 



the application of any" of the creditors, either 
in his own behalf or in behalf of himself and 
the other creditors, and, by the appointment 
of a receiver, or in some other mode, grant 
relief. Jones v. Dougherty, 10 Ga. 274. The- 
appointment of a receiver is not necessarily 
predicated upon the apprehended loss of the 
debt. It would be sufficient to allege that 
the trustee appointed refused to perform the 
'trust. McDougald v. Dougherty, 11 Ga. 586. 
Where there has been negligence or improper 
conduct on the part of a trustee, and the fund 
is in danger, the appointment of a receiver 
upon the application of the cestui que trust 
is a matter of right. Jenkins v. Jenkins, 1 
Paige, 243. The rule in courts of equity in 
regard to appointing a receiver of mortgaged 
property is, that it will be granted in all 
cases where the income is required to meet 
the incumbrance, and is at the present time 
being so applied as not to be legally applicable 
to reduce the incumbrance. 2 Redf. R. R. 

To apply these well settled rules to the 
question in hand: As already stated, the 
trustees have, for more than five months,, 
neglected, although requested, and although 
the deed of trust made it their duty to do 
so, to take possession of the property of the 
defendant company. The bondholders have 
as clear a right to have executed that power 
of the trust deed, which requires the trustees 
to take possession of the property upon de- 
fault in payment of interest as any other 
covenant in the deed. If the trustees refuse- 
to perform this duty, the cestui que trust has 
the right to apply to the court to compel 
them to do it, or appoint some one who will. 
And this right is independent of. any probable 
deficiency of the trust property to pay the 
debts secured by the deed of trust. The ap- 
plication for a receiver in such a case is sim- 
ply a demand by the beneficiaries of the deed 
that the trust be executed according to its 
terms. 

It has been made to appear upon the hear- 
ing that the interest for January and July 
last is in default, amounting to §339,840. It 
is also shown that upon an execution issued 
on the judgment of a co-art of the state of 
Georgia for little more than $1,000, the rail- 
road of the defendant company has been sold 
piecemeal in the several counties of the state 
of Georgia through which it runs. It is also 
shown that since the filing of the bill and the 
service of process in this case, and since the 
allowance of a restraining order, a suit has 
been instituted in the superior court of Ful- 
ton county, Georgia, in which a receiver has 
been appointed, for so mueh of the property 
of the defendant company as lies within the 
state of Georgia; that suits have been insti- 
tuted in the United States circuit court for 
North Carolina, and in the United States cir- 
cuit court for South Carolina since the service 
of process in this action, in which receivers 
have been appointed for the property of the 
company in these states respectively. It is 



WILMER (Case No. 17,775) 



[30 Fed. Cas. page 76] 



true that the same person has been appointed 
receiver in North and South Carolina, But 
3. different person is the receiver appointed 
by the state court in Georgia. Here are three 
distinct and independent courts claiming .pos- 
session of different portions of the railroad 
-and other property of the defendant company, 
and it is in the actual possession of two in- 
dependent receivers, living in different states 
and accountable to different tribunals. The 
averment of the bill is, that this railroad 
property from Atlanta, Georgia, to Charlotte, 
North Carolina, is one inseparable and indi- 
visible piece of property; that it is a portion 
of a great through route, and derives its 
•chief value and business from that fact. The 
legislation already cited, of the three states 
through which it runs, shows that it was 
intended to be one undivided and unbroken 
line, and the deed of trust, which is the basis 
of this proceeding, covers the whole line of 
the road from one terminus to another. It is 
obvious that it would be a most unfortunate 
■case that such a property should be held by 
two different receivers, accountable to three 
-different courts. In fact, when we consid- 
er that a lar-?e part of the property of the 
company consists of rolling stock, which must 
necessarily pass from one end of the road to 
the other, and which must be used on the 
three divisions into which the road is divided 
"by its administration in three different courts, 
it appears to be well nigh impossible to ad- 
minister the affairs of the road and render 
accurate and satisfactory accounts. It is evi- 
dent that such a divided control must result 
in crippling the operations of the road, de- 
stroying its business and reducing its receipts, 
and placing in jeopardy the security of its 
■creditors. 

This unfortunate condition of affairs, result- 
ing from the action of three independent 
•courts, would of itself be, as it appears to 
us, sufficient ground for the appointment of a 
receiver for the entire property by this court, 
if the power and jurisdiction of this court 
to do so is clear. First, then, has this court 
the power to appoint a receiver for real prop- 
erty outside the limits of the state? Involved 
in this question is another, to wit: Is the 
Atlanta & Richmond Air Line Railway Com- 
pany one corporation in Georgia, and another 
and distinct corporation of the same name in 
South Carolina, or is it the same corporate 
"body in both states? It seems to me quite 
•clear that the purpose of the legislation of 
Georgia and South Carolina, in reference to 
this corporation, already set out in this opin- 
ion, was to create a single corporate body. 
Pursuant to the provisions of the acts of 
these two states, the two original companies 
did consolidate and combine, they took a 
new name, and organized a new and single 
board of directors. Having done this, the 
new consolidated company, under its new 
name, and acting by its one president, has 
executed a single deed of trust, covering the 
■entire line of railway from Atlanta to Char- 



lotte, and including all the personal prop- 
erty, which formerly belonged to the two 
companies that united to form the new one. 
It is clear that the legislation of the two 
states was passed to authorize the making of 
one corporate body out of two, and that the 
two corporate bodies so authorized have unit- 
ed, and have, ever since the 20th of June, 
1870, the date of the consolidation, been act- 
ing as one company. 

The only remaining question in this branch 
of the inquiry is, could the legislatures of 
two different states unite to create one cor- 
porate body? This question is distinctly an- 
swered by the supreme court of the United 
States in the case of Railroad Co. v. Harris, 
12 Wall. [78 U. SJ 82. The court says: "We 
see no reason why several states cannot, by 
competent legislation, unite in creating the 
same corporation, or in combining several 
preexisting corporations into a single one. 
The Philadelphia, Wilmington & Baltimore 
Railroad Company is one of the latter de- 
scription. In the ease of that company 
against Maryland, Chief Justice Taney, in 
delivering the opinion of this court, said: 
'The plaintiff in error is a corporation com- 
posed of several railroad companies which 
had been previously chartered by the states 
of Maryland, Delaware and Pennsylvania, 
and which, by corresponding laws of the re- 
spective states, were united together, and form 
one corporation under the name and style of 
the Philadelphia, Wilmington & Baltimore 
Railroad Company. The road of this corpo- 
ration extends from Philadelphia to Balti- 
more.' " We reach the conclusion then that 
the Atlanta & Richmond Air Line Railway 
Company is one and the same corporate body 
in Georgia and South Carolina, and the legis- 
lation of North Carolina hereinbefore refer- 
red to shows that it has the same rights and 
functions in that state that it has in South 
Carolina. The bill avers, and the proof 
shows, that this corporate body, existing in 
two states and owning property in three, has 
its residence and principal office at Atlanta, 
Georgia. 

The inquiry then recurs: Can this court, 
having obtained jurisdiction over the person 
of this corporate body, exercise jurisdiction 
over its real and personal property outside 
the limits of the state, by the appointment of 
a receiver to take possession of the entire 
property, both within and without the state? 
There is a precedent for the exercise of such 
jurisdiction. In Ellis v. Boston, H. & E. R. 
Co., 107 Mass. 1, the court appointed a re- 
ceiver for the entire line of the defendant 
company's road, which extended from Bos- 
ton, in Massachusetts, to Fishkill, in New 
York. It is well settled that realty out of the 
state may be reached by acting on the per- 
son. Mitchell v. Bunch, 2 Paige, 606; Ram- 
say v. Brailsford, 2 Desaus. 587, note. In the 
case in Paige, it was held that if the person 
of the defendant is within its jurisdiction, 
the court has jurisdiction as to his property 
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situated without such jurisdiction. When 
the property is situated outside the territo- 
rial jurisdiction of the court, the court may 
require assignments to he made by the de- 
fendant to the receiver. Chipman v. Sab- 
baton, 7 Paige,' 47; Cagger v. Howard, 1 
Barb. Ch. 369; Story, Confl. Laws, § 463; 
.Northern Indiana R. Co. v. Michigan Cent. 
R. Co., 15 How. [56 XJ; SJ 243. 

As the property of the defendant company 
is one entire and indivisible thing, and as it 
Is all covered by one deed of trust, there 
seems to be no good reason why this court 
should not appoint a receiver for the whole, 
even though a part of the property may ex- 
tend into another state. The court having 
jurisdiction of the defendant can compel it to 
do all in its power to put the receiver in pos- 
session of the entire property. If other per- 
sons outside the territorial jurisdiction of this 
court have seized the property of defendant, 
the receiver may be compelled to ask the as- 
sistance of the courts of that jurisdiction to 
aid him in obtaining possession, but that is 
no reason why we should hesitate to appoint 
a receiver for the whole property. We think 
the courts of other jurisdictions would feel 
constrained, as a matter of comity, to afford 
all necessary aid in their power to put the 
receiver of this court in possession. 

Finally, it is objected that the superior 
court of Fulton " county, Georgia, and the 
United States circuit courts of South Caro- 
lina and North Carolina, respectively, have 
taken jurisdiction of the property of the com- 
pany within their respective states, and their 
receivers are in possession, and this court 
ought not to interfere by the appointment of 
a receiver of its own. The record shows that 
the bill in this case asking this court to un- 
dertake the administration of this trust prop- 
erty, and to take possession of it by its re- 
ceiver, was filed on the 30th of October, 1874. 
It is shown that service was made upon the 
defendant corporation on the 31st of the 
same month, and notice of the motion now 
on hearing was served on the same day. It 
further appears that on the 5th of November, 
upon the application of the complainants, 
and upon- the showing that there appeared to 
be danger of irreparable injury from delay, 
a judge of this court directed that, upon the 
execution of a bond by complainants with 
sufficient sureties in the sum of five thousand 
dollars, conditioned according to law, a re- 
straining order issue enjoining and restrain- 
ing the Atlanta & Richmond Air Line Rail- 
way Company, its officers and agents, from 
handing over or delivering possession of said 
railway or its appurtenances, or any of its 
other property, to any person except a receiv- 
er appointed by this court in this suit The 
bond was given by the complainants as re- 
quired by the court, and the restraining or- 
der was issued, and on the 9th of November 
served on the Atlanta & Richmond Air Line 
Railway Company. The case in Fulton su- 
perior court was not filed until Novembei 



10th, and no prayer was made for a receiver 
until Garner, a defendant in that case, ap- 
plied for one in his answer, which was filed 
on November 20th. The suits in the United 
States circuit courts of South and North 
Carolina were not commenced until the 16th 
of November. 

Upon this state of facts,. which court first 
acquired jurisdiction of this trust property? 
Is actual- seizure of the property necessary 
to the jurisdiction of the court? In my judg- 
ment it is not In this case I think the ju- 
risdiction of the United States circuit court 
for the Northern district of Georgia first at- 
tached to the property, because the suit in 
that court was first commenced and service 
of subpoena made, and because, (1) one of 
the main objects of the suit was to obtain 
possession of the property, and such posses- 
sion was necessary to the full relief prayed 
by the bill; and (2) because, by the service 
of the restraining order enjoining the defend- 
ant company from delivering possession of the 
trust property to any person except a receiv- 
er appointed by this court in this cause, the 
court acquired constructive possession, and 
from the moment of the service of the re- 
straining order the property was in gremio 
legis. I think these positions are sustained 
by the authorities. 

I subjoin a reference to a number of cases, 
in all of which the subject under considera- 
tion is discussed, and in some of which the 
preeise point is decided and the views above 
expressed are sustained: Smith v. Mclver, 
9 Wheat. [22 U. S.] 532; Wallace v. McCon- 
nejl, 13 Pet. [3S U. SJ 151; Peck v. Jenness, 
7 How. [48 U. S.] 624; Williams' Adm'x 
v. Benedict, 8 How. [49 U. S.] 107; Wiswell 
v. Sampson, 14 How. [55 U. S.] 52; Taylor 
v. Carry 1, 20 How. [61 U. SJ 583; Green v. 
Creighton, 23 How. [64 U. S.] 90; Freeman 
v. Howe, 24 How. [65 U. S.] 457; Chittenden 
v. Brewster, 2 Wall. [69 U. S.] 191; Memphis 
v. Dean, 8 Wall. [75 U. .SJ 64; Taylor v. 
Taintor, 16 Wall. [S3 U. SJ 370; New Or- 
leans v. Steamship Co., 20 Wall. [87 U. SJ 
392, 393; Atlas Bank v. Nahant Bank, 23 
Pick. 489; Wadleigh v. Veazie [Case No. 17,- 
031]; Ex parte Robinson [Id. 11,935]; Bell 
v. Ohio Life & Trust Co. [Id. 1,200]; Bill v. 
New Albany R. Co. [Id. 1,407]; Parsons v. 
Lyman [Id. 10,780]; Stearns v. Stearns, 16 
Mass. 171; Conover v. Mayor of New York, 
25 Barb. 513; Ciepper v. State, 4 Tex. 242; 
Thompson v. Hill, 3 Yerg. 167; Bank v. Rut- 
land & B. R. Co., 28 Vt. 478; Merrill v. Lake, 
16 Ohio, 405; Ex parte Bushnell, 8 Ohio St. 
601; State v. Yarbrough, 1 Hawks. 7S; Gould 
v. Hayes, 19 Ala, 448; High, Rec. 38-41, and 
note. Especial attention is called to the cas- 
es of Wiswell v. Sampson, 14 How. [55 U. S J 
52; Chittenden v. Brewster, 2 Wall. [69 U. 
SJ 191; and Bill v. New Albany R. Co., su- 
pra. 

An examination of the cases cited will 
show that actual seizure of property has not 
been considered necessary to the jurisdiction 
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of the court in a case -where the possession 
of the property is necessary to the relief 
sought. The commencement of the action 
and service of process, or according to some 
of the eases the simple commencement of the 
suit by the filing of the bill is sufficient to 
give the court jurisdiction, to the exclusion 
of all other courts. In this ease, not only 
■was the suit begun and process served be- 
fore the commencement of any other suit, 
but the defendant railway company was ac- 
tually enjoined by the order of this court 
from yielding .possession of the trust prop- 
erty to any one except a receiver appointed 
by this court in this case. In my judgment, 
this restraining order gave this court con- 
structive possession of the trust property, 
and a subsequent seizure of the same by any 
person on the order of any eourt whatever, 
in a suit subsequently begun, was a con- 
tempt of the process and jurisdiction of this 
court. If this court, upon the bill filed in 
this case, has the power to take possession 
of the entire property granted hy the trust 
deed, as we have already decided it has, 
then the filing of the bill asking this court to 
take possession of and administer the trust 
property, and the service of process, excluded 
the jurisdiction of all other courts to take 
possession of and administer the same prop- 
erty or any part thereof. 

Other questions than those noticed in this 
opinion have been argued at the bar, but it 
is not necessary to decide them in passing on 
this motion. I am of opinion that this eourt 
has jurisdiction to appoint a receiver for the 
entire property covered by the trust deed, and 
to administer the property for the benefit of 
all persons interested in the trust; that the 
jurisdiction of this court over the entire trust 
property attached before that of any other 
court; that all parties necessary to the hear- 
ing of this motion are before the court; * that 
the bill and the evidence submitted establish 
a proper case for the appointment of a re- 
ceiver, and the facts brought to the knowl- 
edge of the court imperatively demand its in- 
tervention; the interest of all parties re- 
quires that our jurisdiction, being thus ex- 
elusive over the subject matter, should be 
exercised, and that the motion for the ap- 
pointment of a receiver for the whole trust 
property should be sustained. 

In pursuance of the foregoing opinion, the 
court on the 19th of December, 1874, appoint- 
ed John H. Fisher, Esq., receiver for the en- 
tire property covered by the deed of trust 
executed by the Atlanta & Kichmond Air 
Line Railway Company. Fisher gave bond, 
as required by the order of the court, but 
was unable to get possession of that part of 
the trust property lying in Georgia. On the 
24th of May, 1875, he applied to the United 
States circuit court, from which he received 
his appointment, then being held by Mr. Cir- 
cuit Justice BRADLEY, and Mr. District 
Judge ERSKINE, for a writ of assistance to 



enable him to get possession of so much of 
the trust property as lay within the North- 
ern district of Georgia, 

Upon this application the following opinion 
was delivered: 

A. T. Akerman and L. E. Bleckley, for the 
motion. 
P. L. Mynatt and N. J. Hammond, contra. 

. BRADLEY, Circuit Justice. This is a bill 
filed on behalf of first mortgage bondholders 
of the Atlanta & Richmond Air Line Rail- 
way Company, praying for a sale of the rail- 
way and appurtenances, and for a receiver to 
take possession of the property pending the 
suit. A receiver, Mr. John H. Fisher, was 
appointed by Circuit Judge WOODS, on the 
9th of December last. On proceeding to take 
possession of the property, the receiver found 
a large and important portion of it, to wit: 
the depot and terminus in Atlanta, and the 
railway line in Fulton, and some other coun- 
ties in Georgia, in the possession of one Lem- 
uel P. Grant, as a receiver appointed by the 
superior court of Fulton county, a court of the 
state of Georgia having equity jurisdiction. 
Grant refused to surrender possession, and 
Fisher, under an advisory order of ER- 
SKINE, District Judge, applied to the superior 
eourt of Fulton county for an order directing 
its receiver to surrender the property. This 
application was also refused. Fisher, the re- 
ceiver appointed by this court, now applies 
by petition for a writ of assistance to put him 
in public possession of the property, and for 
an attachment as for a contempt against 
Grant, and other officials and directors of the 
railway company, for conspiring to keep the 
property out of the possession of the ofilcers 
of this court. -To this petition several answers 
have been filed by the parties implicated, and 
the question is thus presented whether this 
court can, and if it can, whether it will take 
the property in question out of the possession 
of a receiver appointed by a state court. Un- 
der ordinary circumstances, such a proposi- 
tion would not be listened to for a moment. 
But the complainants and the receiver of this 
court rely on the special circumstances of the 
ease as taking it out of the ordinary rule. 
Those circumstances may be briefly stated as 
follows: 

The bill in this case was filed October 30, 
1874, and a copy and notice of motion for in- 
junction and receiver were served on the 
railroad company the next day. On the 5th 
of November, Judge ERSKINE granted a re- 
straining order, which, on the 9th of the 
same month, was served on the company, and 
on Grant, then a director of the company, ap- 
pointed on behalf of the city council of At- 
lanta, of which he was a member. On the 
11th it was served on Buford, the president, 
and on Sage, the general superintendent, and 
was brought to the notice of Garner, a di- 
rector. As before stated, the application for 
a receiver was not decided until the 9th of 

4 
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December, 1874. Meantime oilier proceed- 
ings had taken place in the state courts, and 
especially in the superior court of Fulton 
county, which produced the complications that 
have arisen. In December, 1866, one Samuel 
B. Hoyt recovered a judgment in the Fulton 
-county court against the Georgia Air Line 
Railway Company, of which the Atlanta & 
Richmond Air Line Railway Company is the 
legal successor by change of name, for the 
sum of §1,000 and costs, and fieri -facias was 
duly issued under the laws of Georgia, not 
only in Fulton county, but Gwinnett, Haber- 
sham and Hall counties, and several levies 
were made on the railroad line in April, Au- 
gust and September, 1874,' and the road was 
sold in distinct parcels to one William A. Rus- 
sell. The sales were severally made in June, 
September and October, 1874. On the 5th of 
November, Russell transferred his interest 
to Garner, a director, as above stated, for the 
whole line of railroad in Fulton, Gwinnett, 
and Hall counties. Garner was put into pos- 
session by the sheriff on the 9th of November, 
1874. On the next day, the 10th, the Atlanta 
& Richmond Air Line Railway Company, by , 
its managing director, P. A. "Welford, filed a 
bill in the superior court of Fulton county 
against Hoyt, the judgment creditor, Russell, 
the purchaser at sheriff's sale, Garner, the as- 
signee, etc., to prevent their proceeding to 
take possession of the road. On the 20th of 
November, Garner filed a cross-bill in the 
same court, asking for the appointment of a 
receiver, which resulted in the appointment 
of Grant, on the 21st, and his taking posses- 
sion on the 26th of the same month. Grant 
had resigned his position as director of the 
company on the 11th of November. 

It thus appears that the bill in this court 
was filed before that in the superior court of 
Fulton county, but that a receiver was first 
appointed by that court, and that he was in 
possession when the appointment of receiver 
was made by this court. It also appears that 
the object of the two suits was different; in 
this court, it being the foreclosure of the mort- 
gage and the sale of the property to satisfy 
the same, the possession sought being auxil- 
iary to the main purpose; in the state court, 
the object was to set aside the proceedings 
and sale under the judgment of Hoyt, and to 
prevent Garner from keeping possession of 
the road. On the 2d of January, 1875, the 
complainants in this court filed an amended 
bill, making parties of Hoyt, Russell, Garner 
and Sage, and alleging that the proceedings 
in the superior court of Fulton county were 
collusive, and intended to frustrate the pro- 
ceedings of this court. But suppose that the 
allegations of the amended bill are true, can 
this court arrest proceedings in a state court 
on the ground of their collusiveness? Must 
not the state court itself be applied to? "We 
cannot assume or entertain the proposition 
that the state court will not do justice in mat- 
ters within its jurisdiction. "We are bound 
to suppose that it will not allow a collusive 



use of its process to be made by parties, but 
that it will set aside and declare null all* such 
fraudulent proceedings. 

Then the question remains pure and simple: 
Does the priority of commencing suit in this 
court for the foreclosure and sale of the mort- 
gaged premises give the court constructive 
possession of the property, so as to nullify 
the subsequent possession taken by the state 
court, the respective objects of the two suits 
being different? It is too well settled to ad- 
mit of controversy, that where two courts 
have concurrent jurisdiction of a subject of 
controversy, the court which first assumes ju- 
risdiction has it exclusive of the other. But 
where the objects of the suits are different, 
this rule does not apply, although the thing 
about or in reference to which the litigation 
is had is the same in both cases. Thus an 
action of debt on a bond, an action of eject- 
ment on the mortgage given to secure it, and 
a bill in equity to foreclose the equity of re- 
demption, may be pending at the same time 
unless prohibited by some statutory regula- 
tion. The land mortgaged may be seized in 
execution by the sheriff in an action at law, 
even while the ejectment or the bill to fore- 
close is pending. A bill to foreclose is a 
personal proceeding, although it has reference 
to a specific thing. Its object is to put an end . 
to an existing equity, and to procure a sale 
of the mortgaged premises. Possession may 
be taken in the course of the proceeding, but 
until it is taken, can it be said that the prop- 
erty is sacred from the touch of other persons 
or courts? The present case, then, is resolv- 
ed to this: Had the Fulton county court pow- 
er to appoint a receiver, and place him in 
charge of the property, whilst a bill to fore- 
close was pending in this court; or was it an 
interference with the jurisdiction of this 
court? It is perfectly evident that the con- 
troversy before that court is a different one 
from the controversy before this court. 
There it is a question f the validity of a 
sale under execution, and of the possession 
given by the sheriff in pursuance thereof; 
and that question arises- between the Atlanta 
& Richmond Railway Company and the as- 
signee of the purchaser. Here it is a ques- 
tion of the rights of bondholders, under a 
mortgage given by the Atlanta & Richmond 
Air Line Railway Company and the com- 
pany, and arising between the bondholders 
and the company, and its officers and em- 
ployes. 

The controversy not being the same, nor 
the parties the same, there is no conflict of 
jurisdiction as to the question or cause. But, 
inasmuch as both controversies have ultimate 
respect to the possession of the railroad of 
the Atlanta & Richmond Air Line Railway 
Company, there has arisen a conflict of juris- 
diction as to the thing or subject matter. It 
is important to know, therefore, whether this 
court had jurisdiction over the subject mat- 
ter, namely, the railroad, when taken posses- 
sion of by the receiver of the Fulton county 
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court, so as to make that taking an invasion 
of the jurisdiction and powers of this court. 
If it had, it will enforce that jurisdiction and 
assume the actual possession to which it gives 
the right. If it had not, then it will not in- 
terfere with the actual possession of the re- 
ceiver of that court, though the rights repre- 
sented by the litigants in this court be su- 
perior to those of both litigants in the state 
court, as those rights can be asserted when 
the possession of the state court has ceased. 
The reason that it will not interfere in such 
case is, that interference might create a col- 
lision between the two courts, which would 
be unseemly and contrary to the comity 
which should exist between them. The two 
courts are coordinate in jurisdiction, neither 
being superior to the other, and both being 
charged in the respective cases before them 
with the due administration of the laws of 
the state of Georgia. The test I think is this: 
Not which action was first commenced, nor 
which cause of action has priority or superior- 
ity, but which court first acquired jurisdiction 
over the property. If the Fulton county court 
had the power to take possession when it did 
so, and did not invade the possession or juris- 
diction of this court, its possession will not be 
interfered with by this court; the parties must 
either go to that court and pray for the re- 
moval of its hand, or having procured an ad- 
judication of their rights in this court, must 
wait until the action of that court has been 
brought to a close, and judicial possession 
has ceased. Service of process gives jurisdic- 
tion over the person. Seizure gives jurisdic- 
tion over the property; and until it is seized, 
no matter when the suit was commenced, the 
court does not have jurisdiction. The alleg- 
ed collusion and fraud of the parties cannot 
alter the case. It is a question between the 
two courts; and we must respect the posses- 
sion and jurisdiction of the sister court. We 
cannot take the property out of its hands, un- 
less it has first wrongfully taken it out of our 
hands. This, as we have shown, has not 
been done. The application for a writ of as- 
sistance and for an attachment must be de- 
nied. 

Our views may be somewhat variant from 
those of Judge WOODS, as expressed by him 
when the receiver was appointed. That ques- 
tion was different from the one now before 
us, which relates to the powers of that re- 
ceiver to interfere with the possession of a 
portion of the road, in the hands of another 
receiver. Our decision does not necessarily 
conflict with his order, although our views 
may differ from his as to the power of the 
receiver. And in differing from Judge 
WOODS, we do so with much respect for his 
opinion. The question must be admitted to 
be one of some nicety; but we prefer that 
course which avoids collision with a state 
court when it coincides with our own convic- 
tions as to the law. 

The authorities on the subject have been 
somewhat carefully Consulted, especially the 
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following: Smith v. Melver, 9 Wheat [22 U, 
S.] 532; Wallace v. McConnell, 13 Pet [3S XL 
S.] 151; Williams v. Benedict, 8 How. [49 U. 
S.] Ill; Hagan v. Lucas, 10 Pet [35 U. S.J 
400; Payne v. Drewe, 4 Bast, 53S; Taylor v. 
Carryl, 20 How. [61 U. S.] 583; Pulliam v. 
Osborne, 17 How. [58 U. S.] 471; Buck v. Col- 
bath, 3 Wall. [70 U. S.] 334; Watson v. Jones, 
13 Wall. [80 TJ. S.] 679. 

[For the proceedings on final hearing, see Case' 
No. 17,776.] 
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WILMER v. ATLANTA & R. AIR LINE 
RY. CO. et al. 

[2 Woods, 447.] i 

Circuit Court, N. D. Georgia. Sept. Term, 
1875. 

Railroad Foreclosures — Bondholders' Bill — 
Parties— Default ix Interest— Jurisdic- 
tion of Court— Appeal Bond. 

1. Where certain bondholders whose bonds 
were secured by a deed of trust filed in behalf 
of themselves and all other bondholders whose 
bonds were secured by the same deed, who 
chose to come in as complainants and bear their 
share of the expenses of the suit, a bill against 
the trustees named in the deed, to have the 
trust administered and the trust property sold 
and its proceeds distributed, and the other 
bondholders were numerous and some of them 
unknown: Held, that it was not a valid ob- 
jection to the making of a decree in accordance 
with the prayer of the bill, that all the bond- 
holders were not made actual parties; they 
might be allowed to come in as complainants, 
or might propound their claims before the mas- 
ter. 

[Cited in McFadden v. May's Landing & E. 
H. C. R. Co., 49 N. J. Eq. 185, 22 Atl. 935.J 

2. A trust deed, executed by a railroad com- 
pany to secure bondholders, construed, 

3. Where a railway is conveyed by a trust 
deed or mortgage to secure bonds, and it can- 
not be divided and sold in pieces without mani- 
fest injury to its value, the whole may be sold 
before the principal is due, on default in the 
payment of interest. 

4. If two railroad corporations, created by 
different states, join in making a trust deed 
conveying their joint property to secure bonds 
issued by them jointly, and suit is brought to- 
enforce the trust in the district where one of 
the corporations resides, and it is served with 
process, and the other corporation, being a non- 
resident of the state or district where the suit 
is brought, enters its appearance and files an 
answer jointly with the other, both will be 
bound by the decree" of the court 

5. The Atlanta & Richmond Air Line Rail- 
way Company conveyed to trustees by a single 
deed all its line of road extending from At- 
lanta, Georgia, through South Carolina to 
Charlotte, North Carolina, to secure the pay- 
mem; of a series of bonds issued by the railway 
company, and the railroad was an indivisible 
and inseparable piece of property which could 
not be divided without injury to its value: 
Held, that the court had jurisdiction to decree 
that the trustees should sell the entire line of 
road, according to the terms of the trust, not- 
withstanding a large part of the road lay be- 
yond the territorial jurisdiction of the court; 
and that a sale and deed under such decree 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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would convey a good title to the whole prop- 
erty. 

6. Penalty of bond for appeal fixed under 
rule 32 of the supreme court. 

See Winner v. Atlanta & B. Air Line By. Go. 
[Case No. 17,775]. Before the final hearing, 
the receiver appointed by this court succeed- 
ed in obtaining possession of so much of the 
trust property as lay within the state of 
Georgia without the aid of the court. At the 
September term, 1875, the cause came on for 
final hearing before WOODS, Circuit Judge, 
upon the pleadings, evidence and report of 
the master. In the meantime, Mr. L. E. 
Bleckley, who was originally of counsel for 
complainants, had been appointed a judge of 
the supreme court of Georgia. His place 
was supplied by Mr. H. B. MeCay. 

Mr. McCay, A. T. Akerman, and O. A. 
Lochrane, for complainants, with whom ap- 
peared P. H. Butler, as of counsel. 

H. H. Marshall, John Collier, and P. L. 
Mynatt, for defendants. 

WOODS, Circuit Judge. The substance of 
the bill having been stated in the opinion 
given in this case upon the motion for the 
appointment of a receiver [Case No. 17,775], 
it is unnecessary here to recapitulate its 
averments. The company known as the At- 
lanta & Bichmond Air Line Bailway Compa- 
ny, and the same which is made defendant to 
the bill of complaint, answers the bill and ad- 
mits the averments thereof as to the legisla- 
tion of Georgia, South Carolina and North 
Carolina; admits the union of the said "Geor- 
gia Air Line Bailroad Company" and "The 
Air Line Bailroad Company in South Caro- 
lina," under the corporate name of the At- 
lanta & Bichmond Air Line Bailway Com- 
pany, which is the name of this defendant, 
and that this defendant now possesses and 
has since said union possessed all the prop- 
erty of the said two railroad companies, in- 
cluding the line of road extending from At- 
lanta, in Georgia, to Charlotte, in North Caro- 
lina. The defendant company exhibits what 
it calls the "agreement of union or consolida- 
tion,"' and prays that it may be taken as a 
part of its answer. The answer of the de- 
fendant company also admits that, under the 
name of the Atlanta & Bichmond Air Line 
Bailway Company, it issued the bonds men- 
tioned in the bill, and to secure the same, 
principal and interest, executed upon its en- 
tire property and line of road extending from 
Atlanta to Charlotte, the deed of trust men- 
tioned in the bill of complaint, and a -copy 
of which is appended thereto as an exhibit. 
The answer of the defendant company fur- 
ther admits the averments of the bill to the 
effect that "said railroad with all its ap- 
purtenances is in the nature of an entirety; 
that it constitutes one and a continuous line 
of railway from Atlanta to Charlotte; that 
its unity and continuity are the most impor-" 
tant elements of its value, and that to sepa 
30fed.cas. — 6 



rate it from its appurtenances, or those from 
it, or any part from any other part, would 
greatly impair the whole." Answers have 
been filed to the bill by the trustees, Austill 
and Lancaster, admitting generally its aver- 
ments. An amendment has been filed to the 
bill making Samuel B. Hoyt, Wm. A. Bussell, 
B. T. Sage and T. S. Garner parties defend- 
ant, and making certain allegations and char- 
ges against them whieh it is unnecessary, 
particularly, to state. These new defend- 
ants have also answered the bill. The Bich- 
mond & Danville Bailroad Company and the 
United States Security Company were also 
made defendants, and it was alleged that 
they claimed to have some lien upon the 
property of the defendant railroad company, 
but that the same was inferior to the lien of 
the complainants. A decree pro confesso 
has been taken against these last named de^ 
fendants for want of an answer. At the 
March term, 1875, of this court, Julius M. 
Patton was appointed a special master to re- 
port, among other things, the number, char- 
acter and description of the outstanding 
bonds of the defendant, the Atlanta & Bich- 
mond Air Line Bailway Company, the .amount 
of interest due on the same, the names of 
the present holders, and description of the 
bonds held by 'each. The master has filed 
his report, in which he states that 4,248 first 
mortgage bonds of 51,000 each were issued 
and negotiated by the Atlanta & Bichmond 
Air Line Bailway Company. He reports that 
twenty-one of these bonds are held and own- 
ed by the complainants Wilmer and Eichard, 
4,095 by other persons, whose names and the 
number held by each he gives. All these 
bonds were presented to and counted by the 
master. On the first day of July, 1875, there 
was due for interest on the 4,116, so present- 
ed to and reported by the master, the sum 
of $658,565, not including any interest on the 
coupons due and unpaid. This report was ■ 
filed on the 16th day of August, and has not 
been excepted to. 

The complainants produce the original deed 
of trust, and the report of the master, and 
pray for a decree, declaring that by the true 
construction and intent of said deed of trust 
the trustees therein named have the right 
and power, and it is their duty under the 
facts set forth in the bill, to take possession 
of the entire trust property and sell the same 
for the purpose of paying off the principal 
as well as the interest of the bonds thereby 
secured, and that they may be compelled to 
execute said trust accordingly, and according 
to- the directions of the deed of trust, by tak- 
ing possession of and selling all the property 
covered thereby, at public outciy, in the city 
of Atlanta, for the purpose of paying off 
both the principal and interest of said bonds. 

Objection is made to any such decree by 
the Atlanta & Bichmond Air Line Bailway 
Company, and other defendants. 

1. It is objected that the decree moved for 
cannot be made until all the persons entitled 
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to participate in the fund raised from the 
sale of the property are made parties to the 
proceedings, and that such persons so inter- 
ested have not yet been made parties. The 
answer to the objection is found in the 84th 
equity rule, which provides: "Where the 
parties on either side are very numerous, and 
cannot, without manifest inconvenience and 
oppressive delays in the suit, be all brought 
before it, the court in its discretion may dis- 
pense with making them all parties, and may 
proceed in the suit, having sufficient parties 
before it to represent all the adverse interests 
of the plaintiffs and the defendants, in the 
suit properly before it. But in such case 
the decree shall be without prejudice to the 
rights and claims of the absent parties." 
This ease is the very one provided for by this 
rule. Here are four thousand bonds payable 
to bearer, secured by the deed of trust, to 
enforce which is the purpose of the suit. 
Necessarily the parties interested in the fund 
to be recovered ~by a sale must be very nu- 
merous, and many of them must be un- 
known. To require all of them to be made 
actual parties, and in case of the death of 
any, that the suit should be revived in the 
name of the personal representative of the 
deceased party before any final decree could 
be rendered, would be to deny the bondhold- 
ers any relief in this court. The couise and 
practice of courts of equity are not so ex- 
acting and oppressive. The rule and the gen- 
eral equity practice provide that the case may 
proceed when the court has sufficient parties 
before it to represent all the adverse inter- 
ests of the plaintiffs and defendants. There 
is no complaint here that any interest except 
that of the bondholders who are not parties 
is not represented. But the interests of all 
the bondholders are represented: 1st by 
those who are actual parties complainant; 
and 2d by the trustees of the trust deed who 
are made the defendants. The trustees were 
expressly appointed to represent the bond- 
holders, and if the suit had been brought by 
them, it would not have been necessary to 
make all the bondholders complainants or 
defendants. The course is to file the bill in 
behalf of all who choose to come in as com- 
plainants and bear their share of the costs 
of the suit, or allow them to propound their 
claims and interest before the master. 2 
Redf. R. R. 486; 2 Redf. Am. R. Cas. 692, 
G30; Campbell v. Railroad Co. [Case No. 
2,366]. This has been the course pursued 
in this case, and I am clear that all the par- 
ties necessary to the decree asked are be- 
fore the court. 

2. The next objection to the decree prayed 
for is, that there can be no sale of the trust 
property or any part of it, to pay either the 
principal or interest of the bonds, until the 
year 1900, when the principal of att the bonds 
is due. One of the solicitors for the defend- 
ants, however, admits that there may be a de- 
cree for interest in default and a sale of so 
much of the property covered by the deed of 



trust as is necessary to pay the interest due, 
but insists that no more can be sold. 

The terms of the deed of trust ought to be 
very clear to justify the court in holding that 
there could be no sale, even for interest, until 
the year 1900. Here are bonds to the amount 
of $4,248,000, bearing eight j?er cent, interest, 
payable semi-annually, and due as to princi- 
pal an thirty years. The property covered by 
the deed of trust to secure these bonds is not 
estimated to have cost over $7,000,000. If no 
interest were paid until the maturity of the 
bonds, the principal and interest would then 
amount to over $20,000,000, calculating inter- 
est on the coupons as they mature. For this 
vast sum the bondholders would have a securi- 
ty on property which only cost $7,000,000. In 
the mean time, during nearly the life of a 
generation, the railway company would hold 
the money of the bondholders, and, although it 
had agreed to pay interest semi-annually, 
could refuse to comply with its contract, and 
the bondholder would be without any effectu- 
al remedy. I do not believe there is a railroad 
company so bold, as to ask a loan of money 
on a deed of trust which could bear such a 
construction, or a capitalist so foolish as to 
grant the loan. 

There are certain expressions in the deed of 
trust which give some faint color to the the- 
ory under consideration, but there are other 
clauses which indicate a contrary purpose 
most unmistakably. The trust deed declares 
explicitly that, "should default be at any time 
made in the payment of any part, either of 
the accruing interest or of the principal sum 
secured to be paid by any bond or bonds is- 
sued under the authority aforesaid," the trus- 
tees shall take possession of the property men- 
tioned in the deed of trust, and proceed to sell 
the 'same at public auction in the city of At- 
lanta, and shall apply the net proceeds of the 
sale in the payment of the interest due on the 
bonds, and to the extinguishment of the prin- 
cipal of such of the bonds as may then be due. 
It seems to me that this provision of the trust 
deed completely overturns the idea that there 
can be no proceeding for a sale of the trust 
property, or any part of it, until the maturity 
of the principal of the bonds. One of the so- 
licitors of defendants, while not agreeing with 
the construction of that deed just noticed, in- 
sists that until the bonds mature there can 
only be a sale of so much of the trust proper- 
ty as may be necessary to discharge the inter- 
est due and unpaid. But in the view I take 
of the case it is unnecessary to pass upon this 
dispute. It is clear to my mind, and it is eon- 
ceded by one of the solicitors for defendants, 
that there may be a sale of trust property 
sufficient to satisfy the interest due and un- 
paid. 

On the other hand, complainants insist that 
a default in the payment of interest makes 
both principal and interest due, and that the 
court should order a sale for the whole amount 
of both principal and interest. "Without go- 
ing into a critical examination of the language 
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of the deed of trust, I content myself with say- 
ing that it seems very clear that when the in- 
terest is in arrear, the trustees may sell the 
entire trust property. The trust deed seems 
to contemplate but one sale, and on such sale, 
a full and complete settlement of the trust. 

Conceding, then, that there must he a sale 
to pay the interest due and unpaid, the ques- 
tion arises, Should there be a sale of the en- 
lire trust property, or only a part of it? I 
think this question is settled by the averment 
of the bill admitted by the answer of the de- 
fendant railroad company, and nowhere in the 
pleadings denied, that the railroad with its 
appurtenances is in the nature of an entirety, 
and constitutes one and a continuous line, and 
that its unity and continuity are the most im- 
portant elements of its value, and that to sep- 
arate any part from any other part would 
greatly impair the whole. This averment of 
the bill is not only admitted by the answer 
of the defendant company, but there is not a 
scrap of evidence in the record to show that it 
Is not entirely true. And, as a general rule, it 
must be evident that to cut up a railroad and 
sell it piecemeal would destroy its value. 
While a sale of a particular part might be 
made, in some cases, without serious detri- 
ment to the part sold; yet- from that fact, it 
would by no means follow that the residue 
would remain uninjured. That where a mort- 
gage or deed of trust is given to secure the in- 
terest and principal of notes or bonds, and the 
mortgaged property cannot be sold in parts 
without injury to its value, the whole may be 
sold on default of the payment of interest be- 
fore the principal is due, is sustained by the 
following authorities: Salman v. Glagett, 3 
Bland, 125, and other cases there cited; Seaton 
v. Twyford, L. R. 11 Eq. 591; Dunham v. 
Railway Co., 1 Wall. [6S U. S.] 254; Olcott 
v. Bynum, 17 Wall. [84 V. S.] 44; Pope v. Du- 
rant, 26 Iowa, 233. 

Upon the case as presented, I am therefore 
of opinion, if any part of the road is sold, the 
whole may and should be sold. If a sale of 
the whole is made, it will be then time to con- 
sider what shall be done with the proceeds. 
That is a question which, it seems to me, does 
not, under the practice of courts of equity, pre- 
sent any grave difficulty. 

It is objected to a sale of the whole prop- 
erty of the defendant railroad company that 
the property is owned by two distinct cor- 
porations, one of which, a resident of South 
Carolina, owns the property of the railroad in 
that state, and that there can be no merger of 
railroad corporations extending through sever- 
al states which will so destroy their individu- 
ality as to confer on the united corporation all 
the franchises of the several parts; that a 
corporation cannot be chartered by two states 
so as to have a common individuality in both. 
The inference drawn from this proposition is, 
that this court can only order a sale of the 
railroad property in Georgia which is owned 
by the Georgia corporation, which alone is 
a party defendant to the bill, and that the 



court cannot order a sale of the property in 
South Carolina, which is owned by a distinct 
corporation which is not before the court. It 
would seem to be a sufficient reply to this prop- 
osition to say that the Atlanta & Richmond 
Air Line Company has answered, admitting 
the union and consolidation of the two com- 
panies into one company, has contracted as one 
and not as two companies, has issued bonds 
and secured them by a deed of trust as one 
company, covering its entire line of road and 
property, and has agreed that the whole might 
be sold by one sale, at Atlanta, in the state of 
Georgia. Even if this proposition of defend- 
ant's solicitor were true, we think the facts 
would estop the South Carolina company from 
setting up its separate existence* and separate 
property, and we think that it has, by the an- 
swer of the Atlanta & Richmond Air Line 
Company, entered its appearance in this cause. 
But is it true that a corporation cannot be 
chartered by two states so as to make one and 
the same corporate body? When this case 
was up on motion for the appointment ^of a 
receiver, I passed upon this question, and held 
that two states might, by concurrent legisla- 
tion, unite in creating the same corporate body. 
It is unnecessary to repeat what I then said. 
See Railroad Co. v. Maryland, 10 How. [51 U. 
SJ 376; Railroad Co. v. Harris, 12 Wall. [79 
U. S.] 92. 

Counsel for defendants refer to the follow- 
ing cases as establishing the doctrine upon 
which they rely: Ohio & M. R. Co. v. 
Wheeler,- 1 Black [66 U. SJ 286; Marshall v. 
Baltimore & O. R. Co., 16 How. [57 U. S.] 
325; Railway Co. v. Whitton, 13 Wall. [80 
U. S.] 270; Tomlinson v. Branch, 15 Wall 
[82 U. S.] 460; Ttailroad Co. v. Jackson, 7 
Wall. [74 V. SJ 262; Delaware Railroad Tax 
Case, 18 Wall. [85 TL S.] 206. I have exam- 
ined these cases aiid cannot find in them 
anything to overturn the positive declara- 
tion of the court in Railroad Co. v. Harris, 
supra. On the contrary, Delaware Railroad 
Tax Case, supra, strengthens the view of the 
court in that case. I am of opinion, there- 
fore, that the Atlanta & Richmond Air Line 
Railway Company is one and the same cor- 
poration, both in Georgia and South Carolina, 
and that this one corporation is properly be- 
fore the court. 

But concede that there are two corpora- 
tions under the name of the Atlanta & Rich- 
mond Air Line Railway Company, one creat- 
ed by and residing in Georgia, and the other 
created by and residing in South Carolina. 
It is made perfectly clear by the pleadings 
and evidence that these two corporations, if 
there be two, have joined under their com- 
mon name in executing the bonds and deed 
of trust in the bill mentioned, over the com- 
mon property of the two corporations. Now 
the Georgia corporation has been served with 
process and is before the court, and the 
South Carolina corporation has entered its 
appearance, and both the corporations have 
united in a common answer to the bill. The 
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court, therefore, has jurisdiction over both; 
for while the South Carolina corporation, if 
it exists as a distinct corporate body, has the 
right to demand that it shall be sued only in 
the district where it resides or is found, it 
may waive this right and enter its appear- 
ance as a defendant in any district it pleases. 
Northern Indiana R. Co. v. Michigan Cent 
R. Co., 15 How. [56 IT. S:] 242. It has ap- 
peared in this court in this cause as a de- 
fendant, and it therefore may be bound by 
its decree. 

It is further insisted by the defendants' 
counsel that as a large part of the property 
covered by the deed of trust is beyond the 
territorial jurisdiction of this court, we are 
without power to order the sale. The paper 
executed by the Atlanta & Richmond Air 
Line Railway Company is a deed of trust to 
trustees, conveying to them all the railway 
and other property of the company, with 
power to sell the whole at the city of Atlan- 
ta, in the state of Georgia, if default should 
be made in payment of interest or principal. 
Now it cannot be seriously contended that 
these trustees could not without the aid of 
this court, by following the direction of the 
deed of trust, have sold the entire line of the 
defendant company's road and have convey- 
ed a good title to the whole, extending as it 
does from Atlanta to Charlotte. Is the pow- 
er of the trustees any less, because this court 
has been asked to construe the deed of trust 
and to order them to execute the trust? If 
the trustees, under the direction of this court, 
sell the whole road, they do so by virtue of 
the power vested in them by the deed of 
trust. We are not asked to foreclose a mort- 
gage. We are not asked to confer on the 
trustees any power which they do not al- 
ready possess, by virtue of the deed of trust, 
or to impose upon them any new duties, but 
simply to tell them what their powers are 
under their deed, and require them to exer- 
cise their powers for the benefit of the ces- 
tuis que trust. The complainants may, by 
reason of obstacles existing in the other 
states through which the railroad runs, be 
compelled to file ancillary bills in those 
states; nevertheless, I think it is proper and 
that this eourt has jurisdiction to " order in 
this case a sale of the entire line of road. 

I think what has just been said is an an- 
swer to the argument, that under the Code of 
Georgia, a mortgage can only be foreclosed 
when the entire principal or an installment 
of it is due. No foreclosure is asked here. 
The complainants seek only to exercise what 
they think to be their rights under the deed 
of trust, by a sale according to the terms of 
the trust deed. The conclusions I have 
reached are the following: 

1. That the Atlanta & Richmond Air Line 
Railway Company, whether it is a single cor- 
poration or two corporations of that name, is 
properly before this court. 

2. That it is the meaning of the deed of 
trust, that the road of the company, or so 



much as may be necessary, may be sold to 
pay interest coupons due and unpaid, with- 
out waiting for the maturity of the bonds. 

3. That the road is an entirety and cannot 
be sold piecemeal without injury to the value 
of the road, and therefore the entire road 
may and should be sold. 

4. That the trustees, by virtue of their pow- 
er under the deed of trust can, by the direc- 
tion of this court, sell the entire road lying 
in three states, and convey a good title to the 
whole. 

5. That the trustees ought to be required 
to make the sale in accordance with the di- 
rections of the deed of trust. 

6. When the proceeds of the sale are 
brought into the court, the court will direct 
how the residue, remaining after the pay- 
ment of the interest due, shall be disposed of. 

In accordance with the foregoing opinion, 
a decree was made by which there was a 
finding of the amount of interest due and un- 
paid, and the trustees were ordered to sell 
at Atlanta, Georgia, in the manner, and after 
the notice prescribed by the trust deed, the 
entire line of the defendant company's road, 
extending from Atlanta to Charlotte, North 
Carolina. 

The Atlanta & Richmond Air Line Railway 
Company prayed an appeal from this decree 
to the supreme court of the United States, 
which was allowed, and the penalty of the 
appeal bond was fixed at $S00,000. This sum 
was arrived. at as follows: It was made to 
appear that the property conveyed by the 
deed of trust would not probably sell for 
more than the principal and interest owing 
upon the bonds at the date of the decree, and 
that the cause would remain pending in the 
supreme court at least two years before final 
hearing, and that the interest which would 
accrue upon the bonds during that time 
would amount to a little more than $798,000. 
Under rule 32 of the United States supreme 
court (6 Wall. [73 U. S.] v.), the penalty of 
the bond was therefore fixed at §800,000, and 
it was ordered that upon the execution by the 
appellant of a bond in that sum, with sure- 
ties to be approved by the clerk, the appeal 
should supersede the execution of the decree. 
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BOTTOMKT — WHEX LlEN ATTACHES — DEVIATION. 

[The bottomry lien attaches from the date of 
the bond, although the ship, by reason of the 
default of the parties procuring the loan, never 
performs the voyage described in the bond, but 
undertakes a different voyage; and the princi- 
pal of the loan may be recovered in an action 
ia rem. after the completion of that voyage, and 
as against a claimant who purchased the ship 
with knowledge of the facts.] 

i [Reported by Richard Peters, Jr., Esq.] 
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The libel in this cause was founded on a bot- 
tomry bond for two thousand dollars, hazard- 
ed on a specified voyage, which voyage was 
never performed; but instead thereof, the 
vessel performed a different voyage, and was 
afterwards sold by Smith (who executed the 
bottomry) to Grace, the claimant, who al- 
leged himself to be a bona fide purchaser, 
claiming an exemption from the bottomry, on 
two grounds— 1st, that the bottomry never at- 
tached; and, 2dly, if it did attach, that the 
remedy thereon could not be pursued in rem. 
after an intermediate voyage, to injure a fair 
purchaser. The claimant wholly failed in 
the proof of his being a fair purchaser: in- 
deed the evidence produced, afforded strong 
ground to presume that the sale set up was 
nominal and fraudulent; but his counsel 
strongly pressed the opinion that the bottom- 
ry never attached, as the contemplated risk 
was never run, and especially if it did, that 
not pursuing the remedy in time, that is, 
when the vessel returned to port, but permit- 
ting her to go a second voyage it could not 
now be pursued— there was no question rais- 
ed as to maritime interest. 

BY THE COURT. Your argument amounts 
to this— that if a mortgagee, does not instant- 
ly on his debt falling due, take possession 
of the mortgaged premises, he loses his" se- 
curity. The hypothecation of a ship by the 
maritime law, is on the same footing as a 
mortgage of chattels on land is by the com- 
mon law. And the plain distinction in cases 
of this kind, is between liens arising by im- 
plication of law, and those which result from 
express pledge: the former may be lost by 
parting with possession, on which they de- 
pend, or evidence of other equivalent circum- 
stances, but the latter depend on very differ- 
ent rules. The bottomry stipulates, that the 
vessel shall, with all convenient speed, pro- 
ceed upon the voyage on which the money 
was taken up, and if lost during that voyage, 
that the obligee shall lose his money. The 
objection that the bottomry did not attach is 
founded upon the defendant's own allegation, 
of the breach of his own contract and duty. 
I cannot conceive that that circumstance can 
alter the nature of the contract. It was orig- 
inally a contract of bottomry, or it was not. 
If it was, the act of one of the parties, can- 
not alter its nature. The written contract is 
plainly a contract of bottomry; and it can 
never be permitted to a defendant, to rely 
upon his own default, to injure the rights and 
diminish the security of a fair creditor. 

The libellanf s counsel considering this case, 
like the case of an insurance, which does not 
attach where the contemplated risk has not 
been run, again pressed it on the court. I did 
not see sufficient cause to change my opinion. 
On mature deliberation and revision of that 
opinion, I can see no reason to think it er- 
roneous. The contract of bottomry, has prob- 
. ably been in use from the earliest periods of 
foreign commerce, and its long recognition 
stands in the place of all reason, as it re- 



spects public policy. In questions resulting 
from that contract, as constituting the jus 
pignus vel hypotheca, the interest of indi- 
viduals is more to be regarded than that of 
the public. And it is not to be doubted, that 
he who takes upon himself the hazard of 
loss for the oenefit of another, will adopt the 
best method of securing himself, and look to 
all the securities the law allows, and in aid 
of that personal responsibility and sufiicieney 
which the law creates by the very act of a 
loan, will rely on the thing. "Quia phis cau- 
tionis in re est, quam in persona." Dig. c. 
106. The contract of bottomry may be either 
for a limited time, or upon a whole voyage; 
and in both, the lender has the same securi- 
ties, to wit, the person of the borrower, and 
the thing on which it is loaned: and runs the 
same risk, to wit, a total loss, if his money is 
effectually hazarded. I say effectually, for it 
must be out of his own separate power to re- 
call the hazard and rescind the contract; and 
I hold it to be effectually hazarded when the 
contract is once completed, and the employ- 
ment of the money depends upon the sole 
volition of the borrower. 

The general analogy between this species 
of contract and that of insurance is very 
striking, but there are some differences very 
material to be attended to. The insurer parts 
with no funds or property until the misfor- 
tune arrives. The lender on bottomry de- 
prives himself of his funds and property from 
the moment of the contract and risks their 
entire and total loss— he hazards his money 
too, to a person who by the application to bor- 
row on bottomry, announces a decline or em- 
barrassment of his affairs. The contract of 
insurance by its terms imports, that the ob- 
ligation on the underwriters to make good a 
loss arises only when that loss happens. The 
contract of bottomry, on the other hand, im- 
plies an immediate pledge and security de- 
feasible upon a future event:, the first is a 
personal contract simply— the latter a con- 
tract of pledge, as well as personal security; 
in cases, therefore, between the insurer and 
the lender upon bottomry, the latter is pre- 
ferred. There has not been, to my knowl- 
edge, any judicial decision upon the immedi- 
ate question whether a bottomry in such a 
case attaches. Nor can I find such a ques- 
tion ever stirred by E^^lish elementary writ- 
ers. A strong evidence that the objection is 
not solid, since the very term "bottomry" im- 
ports hypothecation by the maritime law; but 
there is much stronger evidence than any 
which results from the silence of jurists, to 
be drawn from principles which must be ad- 
mitted to apply between insurers and lend- 
ers upon bottomry. I will suppose in this 
ease for a moment, that the brig Smilax was 
insured for the voyage she actually sailed; 
and that upon her return voyage she was so 
materially injured by perils of the sea as to 
warrant an abandonment to underwriters as 
for a total loss, and a contest arose between 
the lender on bottomry, who should have the 
benefit of the salvage goods. If the insurer, , 
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in this case, must give way, I think it will 
not be contended that the owner can stand 
against the bottomry creditor. That the in- 
surer in sucn ease, is to be postponed to the 
creditor on bottomry, is I think, very clear. 
By an abandonment, the insurer is placed in 
the situation of the insured whom he repre- 
sents, and can have no greater right than 
the insured had. The lender upon bottomry 
loses remedy jnly when the ship, &e. is whol- 
ly lost; and where a part is preserved, they 
are esteemed as his proper goods, being pre- 
sumed to be the product of his money. He 
therefore takes preference of the insurer. 
See 1 Valin, Comm. 262, Iii. But in this case 
it is admitted, that if the voyage on which 
the money was intended to be hazarded, was 
not proceeded on, it resulted from the volun- 
tary determination of the borrower. It can- 
not be denied, that when he undertook to per- 
form that voyage, he virtually promised not 
to go on another, or exercise the lender's haz- 
ard. Good faith and common honesty requir- 
ed, at least, that he should not do any act to 
injure the lender, or increase his risks. The 
lender on bottomry looks for this integrity, 
and to the security so pledged. He is deceiv- 
ed in the honesty of the borrower, who may 
be insolvent, and upon that failure to dis- 
charge a moral duty, is attempted to be bot- 
tomed a principle which shall go to the fur- 
ther length of depriving the creditor of his 
security, on which he must be supposed prin- 
cipally to have relied. Thus by fraud, in the 
only act in his power, a foundation is laid 
to erect a more extended superstructure of 
iniquity, that the fraud which cannot be di- 
rectly perpetrated, may nevertheless form a 
legal stock, on which to engraft other frauds, 
and produce more extensive injuries. Is 
there any case, or principle, or opinion, in 
any system of law, which will warrant a 
claim of protection, founded on an admitted 
violation of duty? Can there be any colour 
for such doctrine in a court of equity, and 
against a fair and equitable creditor? 

Does the underwriter, or the lender upon 
bottomry insure the honesty of the man with 
whom he deals, or does the law hold out a 
temptation to him to commit iniquity that he 
may reap its fruits? The only hazard or peril 
which the insurer or lender upon bottomry 
runs, is the perils of the sea. They are an- 
swerable for no act of fraud or misconduct 
of .the insured on the borrower. If they were 
at any time to be so affected, I can see no rea- 
son why at every period of the voyage they 
should not equally be affected. The true rule 
is, that the lender upon bottomry loses all 
remedy, if the vessel does not return to port, 
by perils of the sea, &e. or is lost without 
the fraud or fault of the owner. If a declin- 
ing to proceed on the stipulated voyage at all 
destroys the hypothecary right of the lender, 
it would equally be destroyed, if when she per- 
formed one half of the voyage, the borrower 
changed her route and destination, for in such 
case the whole risk, according to arguments 
of the claimant's counsel, was not run; and 
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the same reason would apply with equal force, 
in any ease where the route was changed by 
the misconduct of the borrower, as carrying 
enemies' goods, being captured, taken out of 
her course, &c. or in any similar case. That 
the lender on bottomry has his remedy from 
the time of his contract, is not only proved 
by general principles— by the decisions that 
the borrower cannot insure his interest— that 
the lender may insure his principal— but by 
express decisions on the point. 

On the 5th of September, 1754, Captain Can- 
dole borrowed of Mr. Barratier one thousand 
livres on bottomry of the polacre St. Estienne, 
giving his brother Francis Candole security 
for a voyage to the Levant, at the interest of 
ten pounds per cent, for six months, and so 
pro rata until her return, not exceeding three 
years. After navigating one year, the cap- 
tain died at land, and the command of the ves- 
sel devolved on Faudon, his mate. In Janu- 
ary, 1756, the vessel arrived at Cypress, the 
20th of the same month, the crew presented 
a request to the French consul that the ves- 
sel might be examined, offering to re-embark 
if she was judged navigable. The examiners 
reported, that the vessel might sail many 
years, if refitted: the expense of a proper refit 
was estimated at from eleven to twelve hun- 
dred piastres. On the 23d, the consul ordered 
Faudon to proceed without delay to repair his 
vessel— he remonstrated that he had no money 
—the consul renewed his order. On the 3d 
of February, Faudon not being able to ob- 
tain the money necessary for repairing the 
vessel, declared that he abandoned the vessel 
to be sold by the consul, for the most advan- 
tage, to those interested. In consequence, the 
consul sold the vessel for nine hundred pias- 
tres, out of which he paid the crew. The pur- 
chaser refitted the vessel and employed her in 
commerce. On the 22d of June, 1756, the as- 
signee of Barratier, the lender of bottomry, 
brought a suit against the heir of Captain Can- 
dole and his security, for the whole sum lent, 
together with the maritime interest up to the 
time of the sale. The defendant alleged that 
the vessel being unnavigable, the plaintiff 
could only recover the amount of sales, deduct- 
ing the amount of wages, &c. The plaintiff 
replied, that the vessel was not found wholly 
unfit for sea, but only required repairs; and 
that if the captain had not found money to 
refit, it was a matter which concerned them 
only, and not the lender on bottomry or in- 
surers. Upon this statement of facts, the ad- 
miralty of Marseilles, on the 19th of July, 
decreed for the whole sum lent, and the whole 
maritime interest. 

This case is very peculiar— the length of 
time the vessel had been employed in naviga- 
tion afforded strong presumption that the rep- 
aration which had become necessary was 
from the ordinary perils of the ocean. The 
original captain was dead; the substitute was 
at a very remote place, out of all probable 
correspondence with his owner— where credit 
might naturally be supposed difficult to ob- 
tain—and where there was no imputation of 
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fraud or wilful misconduct. But it was a 
duty imposed by law on ship-owners who take 
up money on bottomry, or insure them, to keep 
them sea-worthy, from port to port Going to 
sea when not properly provided, is an increase 
of the risk of the lender or insurer, which the 
owner has no right to produce. And, says 
Valin, . in observing on this case, I have no 
doubt of the correctness of the judgment upon 
the facts stated. Such excuses are always 
suspicious; but if the insufficiency of the ship 
really arose from perils of the sea and was 
fully proved, it would justify the defendant. 
Let this decision, and the facts on which it 
rest, be compared with the ease before the 
court, and wh*o will say that there is a pre- 
text to support the claimant's defence? On 
this point Zouch is explicit (Elem. 398): "Item 
qusESitum est an fcenoris nautici prsestafio 
evltanda sit, cum navigatio impedita est, cul- 
pa nautse debitoris? Responsum. Quod ex 
praecipite debitoris audacia contingebat; cred- 
itori ascribi, publiei juris rationem non per- 
mittere." And this is a consequence drawn 
from a rule of maritime law, derived from the 
civil law, which is a full answer to every 
argument of the risk not having been run, in 
consequence of the voluntary change of the 
voyage by Smith. "De conventione prsestandi 
periculi quEeritur, an id damnum prestandum 
sit, quod cui culpa sua contingit? Et visum 
quod qui navigationis perieulum in se sus- 
cepit, intellegitur perieulum quod casu, non 
quod culpa domini contingit in se suscipere." 
Z. E. 428. So in case of freight unladen be- 
fore the voyage commenced. These princi- 
ples are so strongly supported by all the con- 
siderations of equity, justice and moral recti- 
tude, that I should reluctantly embrace a con- 
trary rule— I feel very confident in their legal 
correctness, but even laying them out of the 
case, I think there is enough to support the de- 
cree. 

The only ground taken to deprive the libel- 
ant of his lien, is, as before noticed, that the 
risk contemplated was not run. The evidence 
upon which the argument rests will not, on 
strict legal principles, warrant the inference 
deduced— What is the contract? The libel- 
ant loans to the owner of the Smilax, for her 
outfit to sea, the sum of two thousand dollars, 
on two conditions— one, that she shall with 
all convenient dispatch proceed to sea upon 
a specified voyage; and the other, that if lost 
in the prosecution of that voyage, the money 
loaned is not to be reimbursed. 

The contract of pawning, or pledging, by 
way of bottomry, must necessarily precede 
the right to take possession of the ship, since 
that relates to future acts and events, which 
must take place before the ship can be seized 
or taken possession of. The right to exercise 
the power of reducing into possession, is nec- 
essarily contingent, but the right is not the 
less perfect when the contingency happens; 
the vessel must therefore be considered as 
mortgaged and bound from the date of the 
bottomry bond, to take effect in possession, 
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like any other contingent interest, when the 
contingency happens. It is an interest which 
he might lawfully insure, and would not be 
open to the objections of a wagering policy— I 
speak of the principal sum only. If the ves- 
sel had duly proceeded upon the stipulated 
voyage and performed it, it is not doubted 
but the libellant's claim would be sustainable. 
I cannot conceive a reasonable ground of dis- 
crimination between a case, where a right is 
admitted upon the happening of two contin- 
gencies upon which it is limited to take ef- 
fect, and the case of a right limited to take 
effect upon the happening of one, out of two 
alternative events, on which it is limited to 
take effect, and which is the case before the 
court The lender only authorized his money 
to be put at hazard upon a particular voyage, 
in the event that that voyage was proceeded 
upon with all convenient dispatch; but she 
did not proceed agreeably to the contract, on 
that voyage, but prosecuted another and dif- 
ferent voyage. The right of the lender then, 
by the terms of the contract, to call for his 
money back, was complete the moment the 
vessel sailed upon the new voyage. But from 
the moment of the loan, until the time the 
vessel commenced her new voyage, the money 
was risked by the lender, and at least during 
that time, being at hazard, it was embraced 
by the contract. 

It is to be remembered, that this opinion is 
applicable to the case of a libellant claiming 
a return of his loan, and does in no shape in- 
volve the consideration of the question of in- 
terest, or the power of this court to moderate 
maritime interest— agreeably to the circum- 
stances, and in proportion to the actual hazard 
incurred by the lender. 
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In re WILMOTT. 

[2 N. B. R. 214 (Quarto, 76); 1 Am. Law T. 
Rep. Bankr. 121J i 

District Court, N. D. New York. Oct 19, 
1868. 

Bankrdptct— Discharge. 
A bankrupt mast make application for his 
discharge within one year from the date of ad- 
judication in bankruptcy. 
[Cited in Re Greenfield, Case No 5,774; s. c. 
Id. 5,775: Re Sloan, Id. 12,945; Re Brock- 
way, 23 Fed. 584.] 

In bankruptcy. 



i [Reprinted from 2 N. B. R. 214 (Quarto, 
76), by permission. 1 Am. Law T. Rep. Bankr. 
121, contains only a partial report] 
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HALL, District Judge. The application of 
the bankrupt for his final discharge, pre- 
sented this day, Oct. 19, 1868, bears date on 
the 15th inst, and sets forth that the appli- 
cant was duly adjudged a bankrupt on the 
29th day of September, 1867. The motion for 
the usual order of the creditors of the bank- 
rupt, and all others in interest, to appear 
and show cause against such discharge, was 
made ex parte; and, without any opposition 
or argument upon the question, the court is 
called upon to decide whether it is proper to 
grant the order upon an application made 
after the expiration of one year from the ad- 
judication in bankruptcy. The right of a 
bankrupt to apply for and obtain a discharge 
is expressly given by the bankrupt act [of 
1867 (14 Stat. 517)], and it must rest entirely 
upon the provisions of the statute. The act 
provides: "That at any time after the ex- 
piration of six months from the adjudication 
of bankruptcy, or if no debts have been 
proved against the bankrupt, or if no assets 
have come to the hands of the assignee, at 
any time after the expiration of sixty days, 
and within one year from the adjudication of 
bankruptcy, the bankrupt may apply to the 
court for a discharge from his debts," &c. 
This provision would seem to require that 
the application for a discharge should be 
made within the year after the adjudication 
in bankruptcy, and such is the interpretation 
given to it by Avery and Hobbs in their 
work on Bankruptcy (page 210), where they 
say: "The bankrupt must apply for his dis- 
charge within one year from the date of the 
adjudication in bankruptcy." The order to 
show cause will not be made upon the pres- 
ent motion, but it may be renewed if the 
bankrupt's counsel can furnish authority for 
a different decision. 



Case No. 17,779. 

Ex parte WILSON. 

[2 Cranch, O. 0. 7.] i 

Circuit Court, District of Columbia. July 
Term, 1810. y 

Imprisonment fok Debt— Dischakge. 

The court will not, on motion, discharge a 
prisoner for debt, who has the benefit of the 
pounds, because the creditor refuses to pav 
the daily allowance. 

Motion by Mr. E. J. Lee, for W. Wilson, to 
order the marshal to discharge him from the 
prison-bounds, the creditor having failed to 
furnish him with his daily allowance, accord- 
ing to the act of congress of 3d March, 1803, 
§ 5 (2 Stat 237). The allowance was demand- 
ed by the marshal on the 25th of June, 1810, 
and refused. The daily allowance for pris- 
oners in execution for debt, was fixed by a 
general order of the eourt, on the 13th of 
June, 1803. 
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THE COURT refused to make such an or- 
der for the discharge of Mr. Wilson in this 
summary way, because if he has a right to 
depart the prison-bounds he is at liberty so to 
do; if he has not, the order of the court 
would not justify the marshal in discharging 
him. 

See Ex parte Wilson, 6 Cranch [10 U. S:] 52. 



i [Reported by Hon. William Cranch, Chief 
Judge.] 



WILSON, Ex parte. See Case No. 894. 

Case No. 17,780. 

In re WILSON.' 

[5 Biss. 387; * 18 Int. Rev. Rec. 93; 5 Leg. 
Gaz. 294; 8 N. B R. 396;- 5 Chi. Leg 

J 22 J ; eg - 0p ' 153; 21 rittsb * Le ^- 

Circuit Court, N. D. Illinois. Aug., 1873. 

BANKKUPTCr— SUSPENSION OF PAYMENT— SlNGLE 

Note— Solvency— Prima Facie Case. 

1. The non-payment by a merchant for four- 
teen days, without legal excuse, of a single 
piece of commercial paper, is an act of bank- 
ruptcy, without reference to whether he is ac- 
tually insolvent. 

l G £$J?- Marble T - Jamesville Manuf g Co., 
163 Mass. 171. 39 N. E. 1002.] 

2. It is no answer to a petition in bank- 
ruptcy that the respondent is solvent, and the 
only justification for non-payment of commer- 
cial paper is a legal one, as that he was not 
liable upon it. 

r §' -«te ?-£. *£ e ob i e ets of the bankrupt law 
[of 1867 (14 Stat. 517)] was to compel mer- 
chants to pay their commercial paper as it fell 
due, under penalty of being adjudged bank- 
rupt if non-payment was continued without 
legal excuse for fourteen days. 

4. In an involuntary petition it is not neces- 
sary to negative all the circumstances which 
might excuse the non-payment. For a rule to 
show cause it is suflicient that a prima facie 
case be made. And where the petition alleged 
that the debtor nad suspended payment on his 
commercial paper for more than fourteen days 
and had not yet paid the same, that he was a 
merchant, and that the petitioners knew of no 
reason for the non-payment except the neglect 
or inability of the debtor, held, it was prima 
facie an act of bankruptcy. 

[Cited in Re Hadley, Case No. 5,894.] 

In bankruptcy. Petition for review. 

The original proceeding was a petition in 
bankruptcy filed by P. Vanvalkenburg & Co. 
against Guy Wilson, a merchant doing busi- 
ness in Chicago, alleging as an act of bank- 
ruptcy, that on the 2d of June, 1873, he sus- 
pended payment of his commercial paper, and 
had not resumed payment of the same within 
a period of fourteen days thereafter, nor at 
any time since. The commercial paper re- 
ferred to was a promissory note for 5509.79, 
due June 2, 1873, and held by petitioners. 
The petitioners stated that they knew* of no 
cause for the non-payment of this note except 
neglect or inability of the said Wilson. The 
affidavit accompanying the petition did not 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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show any other act of bankruptcy, or that the 
respondent was actually insolvent 

On this petition the district judge made the 
following order: 

"There being no sufficient evidence of actual 
insolvency, I do not deem it proper to enter a 
rule to show cause on this petition. I hold 
that suspension of payment for fourteen days 
•on a single piece of paper does not alone show 
insolvency. Petition dismissed." [Case un- 
reported.] 

The petitioners thereupon filed this petition 
for review. 

McClellan & Hodges, for petitioners. 

The application for the rule is ex parte, and 
the only question for the court to pass upon 
is, are the petition and accompanying deposi- 
tions in due form, and do they properly allege 
an act of bankruptcy? 

All matters of defense or in explanation can 
•only he offered by the debtor in response to 
the rule, and any possible excuse the debtor 
may have need not be anticipated and nega- 
tived by petitioner, and the suspension of a 
■single piece of commercial paper by a mer- 
chant, and non-resumption for a period of 
fourteen days, is prima facie an act of bank- 
ruptcy. Katzenberg v. Lowenstein [Case No. 
5,574]; In re.Weikert [Id. 17,361]; Hein- 
sheimer v. Shea [Id. 12,729]; In re Hollis, 
and In re Kenney [Id. G,G21]; In re Nieko- 
•demus [Id. 10,254]; In re Thompson & Mc- 
Clellen [Id. 13,936]; In re Wells [Id. 17,387]; 
In re Chandler [Id. 2,591]; In re Chappel [Id. 
■2,612]; Shaffer v. Fritchery [Id. 12,6971; Mc- 
Lean v. Brown [Id. 8,8S0]; In re Skelley [Id. 
12,921]; Baldwin v. Wilder [Id. 806]; In re 
Kenyon & Fenton; 2 In re Carter [Case No. 
■2,470]; In re Hercules Mut. Life Assur. Soc. 
of the U. S. [Id. 6,402]; In re Ess & Claren- 
don [Id. 4,5301; In re Manheim [Id. 9,038]; 
In re Munn [Id. 9,925]; In re Raynor [Id. 11,- 
597]. 

DRUMMOND, Circuit Judge. The 39th 
section of the bankrupt law as amended by the 
.act of July 14, 1870 [16 Stat 276], declares 
that any one who "being a banker, broker, 
merchant, trader, manufacturer or miner, has 
fraudulently stopped payment, or who has 
■stopped or suspended and not resumed pay- 
ment of his commercial paper within a period 
of fourteen days," has committed an act of 
bankruptcy, and may be adjudged a bank- 
rupt on the petition of one or more of his 
-creditors. 

The 39th section sets forth various acts 
which constitute bankruptcy, one clause of 
which has just been cited. There was a dif- 
ference among judges as to the true construc- 
tion of the original clause of the 39th section, 
and to remove this doubt it was amended by 
the act of 1S70, and the question is now pre- 
sented whether the petition brings the parties, 



2 [See note at end of case.] 



both creditor and debtor, within this amend- 
ed clause of the 39th section. 

It has in several cases been stated that 
there may be a suspension of payment of com- 
mercial paper for a period of fourteen days, 
which does not of itself constitute an act of 
bankruptcy. For instance, the paper may 
not be 'valid, or there may be a set-off against 
it; or, from some cause, the party may not 
be legally bound to pay it In such cases the 
courts have held that the suspension of pay- 
ment does not constitute an act of bankruptcy, 
because in point of fact there is actually no 
indebtedness, or if there is, it is offset by an 
indebtedness on the other side, so that there 
is no legal obligation to pay.3 

The ground upon which the district judge 
decided the case was that the fact of one 
piece of commercial paper being unpaid was 
no sufficient proof of insolvency. The ques- 
tion then arises, whether on that ground can 
be based the refusal of a rule to show cause. 
The point, it will be observed, is, whether 
a party has, prima facie upon the papers as 
they appear, committed an act of bankruptcy 
within the meaning of the 39th section, and 
whether insolvency is an indispensable ele- 
ment entering into and constituting the act of 
bankruptcy. I think it is not. 

The real question is, whether, being a mer- 
chant or trader, he has suspended payment 
of his commercial paper for fourteen days, 
within the meaning of the law. Of the vari- 
ous acts which the 39th section declares to 
constitute acts of bankruptcy, most of them do 
not refer to insolvency at all. For instance, 
the departure from the state, district or ter- 
ritory of which the debtor is an inhabitant, 
with intent to defraud his creditors, is an act 
of bankruptcy. Where a debtor conceals him- 
self to avoid the service of legal process in an 
action for the recovery of a debt or demand 
provable under the bankrupt act, he commits 
an act of bankruptcy. The concealing or re- 
moving any of his property to avoid its being 
attached, taken, or sequestered on legal pro- 
cess, is an act of bankruptcy. So with many 
other acts declared to constitute bankruptcy, 
as where the debtor has been actually impris- 
oned for more than seven days in a civil ac- 
tion founded on a contract for the sum of one 
hundred dollars or upward. In all these cases 
Insolvency is not an element 

Then comes the further definition which 
the district judge has apparently applied by 
analogy to the particular circumstances of this 
case: "Or who being bankrupt or insolvent, 
or in contemplation of bankruptcy or insol- 
vency, shall make any gift, grant, sale, con- 
veyance," etc. 

Some of the courts have intimated that "sus- 
pension of payment" means a general sus- 
pension of payment, and not the suspension 
of payment of a single piece of commercial 

3 For such cases consult In re Thompson [Case 
No. 13,936]; In re Chandler [supra] ; M. & M. 
Nat. Bank of Pittsburgh v. Brady's Bend Iron 
Co., [Id. 9,018]; In re Munn [supra]. 
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paper; and it is in carrying out that view that 
the district judge has held there must be an 
allegation of insolvency.* But the question is, 
whether it is competent for a man, being a 
merchant, to suspend payment of any of his 
commercial paper and bid a creditor defiance, 
and then to turn round and allege in answer 
to an application to declare him a bankrupt, 
that he is solvent and therefore a proceeding 
in bankruptcy can not be instituted against 
him. 

I hold that allegation to be no answer to a 
petition in bankruptcy under such circum- 
stances. It is not enough for him to show as 
a reason why a decree in bankruptcy should 
not go against him, that he is solvent, and 
because of spite or caprice, or. some other 
similar cause, he does not choose to pay his 
commercial paper. The reason which alone 
can prevent the non-payment of commercial 
paper and its continuance for fourteen days, 
from constituting an act of bankruptcy, must 
be a legal reason, such as to enable a court to 
say that it is not within the scope and mean- 
ing of the bankrupt law, because the debtor 
was legally justified in not making payment. 

Upon the face of this petition no legal rea- 
son appears for the non-payment of this com- 
mercial paper within fourteen days after ma- 
turity, and the petitioners say they know of 
none. If there is any legal reason, it is for 
the debtor to show it before the bankrupt 
court. Prima facie a case is made out against 
the respondent, and the question of solvency 
or insolvency is not material. 

A solvent merchant cannot, therefore, refuse 
to pay his commercial paper, and then defend 
himself from a petition in bankruptcy on the 
ground that he is solvent. One of the very 
objects of the bankrupt law was to compel 
merchants to pay their commercial paper as 
it fell due, by holding over them the conse- 
quences of its non-payment, if continued for 
fourteen days. 

Possibly there should be a different rule, 
because if a man is solvent he can be pro- 
ceeded against in the ordinary way, but the 
bankrupt law has not so provided. Insolvency 
does not constitute an' element of the act of 
bankruptcy in this case, as it does not in most 
of the cases set forth in the 39th section. 

If it be said that we can suppose a sus- 
pension of payment of commercial paper for 
fourteen days which does not constitute an act 
of bankruptcy, the answer is that it is not 
possible for the petitioner to recapitulate all 
the various circumstances which might nega- 
tive any supposed case, and thereby exclude 
it from the operation of the bankrupt law. 

The district judge has required an allega- 
tion' of insolvency. Something else might be 
required to be negatively set forth in the peti- 
tion, which, if it existed in point of fact, 
would show that the act was not one of bank- 
ruptcy. 



* For such case, see In re John Clemens [Case 
No. 2,878]. 



We cannot, therefore, require that the peti- 
tioner should set forth by negative allega- 
tions, all the particular circumstances which 
by possibility might show the non-payment to' 
be within the meaning of this clause of the 
bankrupt law. It is sufficient that a prima 
facie case is made upon the petition. 

It is for the debtor to make explanation or 
defense. 

Again, if it be said that the non-payment for 
the given period must be a "general" suspen- 
sion, where is the line to be drawn? On how 
many pieces of commercial paper must pay- 
ment be suspended in order to constitute an 
act of bankruptcy? The statute has not de- 
clared that suspension of payment on any 
particular number of notes or bills of exchange- 
shall constitute an act of bankruptcy, but the- 
language is, "his commercial paper," and it 
will be found impracticable to adopt a rule 
which limits the non-payment to some certain 
number of notes or bills of exchange in order 
to constitute an act of bankruptcy. 

For these reasons I think the order of th*»- 
district judge was erroneous and must be re- 
versed; and that the petitioners are entitled 
to a rule to show cause. 

By section 12 of the amendment to the bank- 
rupt act passed June 22, 1874 [18 Stat. 178], 
section 39 of the original act is so changed as to 
require a suspension of payment of commercial 
paper forty days to constitute an act of bank- 
ruptcy. 

[NOTE. The following case, entitled "In 
re Kenyon & Fenton," cited in the brief of 
McClellan & Hodges in the principal case, is 
reported from 6 N. B. R. 238, by permission:] 

In re KENYON & FENTON. 

[6 N. B. R. 238.] 

Superior Court, Territory of Utah. 1873. 

Bankruptcy — Hanufactukeks — Act op Bank- 
ruptcy—Payment of Wages. 

1. The publishers of a daily paper and propri- 
etors of a book and job printing office are 
manufacturers, within the meaning of the 
bankrupt act. 

2. Payment of wages to employes, though 
made in the regular course of business, is an 
act of bankruptcy if done in contemplation of 
insolvency; for although the law prefers an 
employ^ to the amount of fifty dollars, this 
preference must be secured by and through the 
proceedings in bankruptcy, and not outside of 
them, or independent of and in spite of the act. 
The negotiable paper of a firm of manufac- 
turers is commercial paper within the meaning 
of the act, regardless of the purpose for which 
it was given. 

The question before the court arises upon two- 
separate demurrers filed by said several al- 
leged bankrupts to the said petition for adjudi- 
cation of bankruptcy against them. 

The said petitioner, among other things, al- 
leges that said firm are publishers of a daily- 
paper in Salt Lake City, in said territory, 
known as the "Salt Lake Daily Review," and 
have also conducted a book and job printing of- 
fice connected therewith, in which are manu- 
factured cards, notes, billheads, blank books, 
posters, show bills, and other articles, &c; 
that said firm, within six months, to wit, on the 
twenty-sixth of December, eighteen hundred 
and seventy-one, in said territory, being manu- 
facturers, have suspended and have not re- 
sumed payment of their commercial paper with- 
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in a period of fourteen days, which paper is 
therein set forth; and that being in contem- 
plation of insolvency said Kenyon executed a 
mortgage or transferred all his right, title and 
interest in the business, material, effects and 
assets of the said Daily Review and. the said 
job office to said Fenton, with the intent to 
delay the operation of said bankrupt act; and 
that being in contemplation of insolvency, and 
within sis calendar months, to wit, on the sev- 
enteenth day of November, eighteen hundred 
and seventy-one, and at sundry other times 
• since then, made payments of money to sundry 
persons therein named, with the intent to givea 
preference to their creditors; and that within 
sis calendar months, to wit, on the second day 
of November, eighteen hundred and seventy- 
one, the said firm being manufacturers, sus- 
pended, and have not resumed payment of their 
commercial paper within a period of fourteen 
days, therein describing the same and show- 
ing it to be negotiable paper. 

The said demurrers substantially charge that 
said petition is not sufficient in law, and m this: 
First. It does not aver that the alleged bank- 
rupts are manufacturers within the meaning 
of the bankrupt act. Second. It does not aver 
that the notes mentioned in said petition were 
the commercial paper of said bankrupts nor 
that they were made in the course of . their 
trade as. manufacturers within the meaning ot 
said act. Third. There is not a sufficient alle- 
gation that said mortgage, and the said pay- 
ments made by said bankrupts, were made with 
the intent to prefer any of their creditors. 
Fourth. That there is no allegation that said 
mortgage and payments were made m the con- 
templation of bankruptcy, etc. Fifth. That 
there are not sufficient facts alleged to entitle 
the petitioner to the relief prayed for under 
the said act. 

Charles G. Loeber, for Kenyon. 

D. Cooper, for Fenton. 

James L. High, petitioner, pro se. 

McKEAN, C. J. The respondents must be 
regarded as manufacturers, and the promisso- 
ry notes set forth in the petition as their com- 
mercial paper. The petition contains all nec- 
essary averments, and, therefore, the demur- 
rers should be overruled. 

HAWLEY, J. To understand the questions 
raised by said demurrers, it becomes necessary 
to enquire into the nature and extent of the 
character of a manufacturer and trader with- 
in the meaning of the bankrupt act. The char- 
acter of a trader embraces a wide field of op- 
eration. It is of no consequence in what one 
may trade, the only question is, does he buy 
and sell articles which are subject to trade and 
commerce? In re .Cowles [Case No. 3,297]. 
Selling horses or other stock or the products of 
a farmer does not constitute him a trader with- 
in the meaning of the act. But if a farmer 
buys horses or other stock or products of a 
farm to sell again, and this constitutes a part 
of his business, he then becomes a trader, and 
subjects himself to this provision of the bank- 
rupt act. In re Chandler [Case No. 2,591]. 
The term "manufacturer," under the bankrupt 
act, has a legal meaning; and this legal mean- 
ing must be governed by legal rules. It is 
true, that every one who manufactures, is not 
to be embraced within the legal phrase. A 
farmer is not to be considered a manufacturer 
in the commercial sense, when he confines his 
business to the manufacture of the milk of his 
cows into butter and cheese; nor when he con- 
verts the products of his farm into beef and 
pork. But it does not follow, that when he 
makes it a part of his business to buy milk and 
manufacture the same into butter and cheese, 
or to purchase the products of other farms and 
other stock than those of his own, and manu- 
factures the same into beef and pork, that he 



is not a manufacturer within the meaning of 
the act When the manufacturing becomes the 
principal part of even a farmer's business, 
which requires him to buy articles or products 
and to manufacture them for sale, he thereby 
becomes a manufacturer and trader within the 
meaning of the act. A buyer of leather, who 
makes it his business, or a part of his busi- 
ness to manufacture the same into boots and 
shoes, or harness, and sells the same, though he 
be a nursery-man or a gardener or a farmer, 
is a manufacturer and a trader within the 
meaning of the act. If other construction than 
this should be given to the act, the spirit and, 
letter of the same could be destroyed by as- 
sumptions the most frivolous as well as those 
the most false. If it should be admitted that 
the publishers of a weekly or daily paper were 
not manufacturers within the meaning of the 
act yet if they should buy paper, ink, and oth- 
er material, and make the same into cards or 
billheads, or blanks and blank books, and con- 
duct a business of this kind, as in this case it 
is averred the bankrupts have done, they are 
manufacturers and traders within the meaning 
of the act; for these articles so manufactured 
are not necessary parts of the business of pub- 
lishing a newspaper. The petitioner avers that 
said alleged bankrupts are publishers of said 
newspaper, and manufacturers of books, cards, 
billheads, etc. Though it is not necessary to 
decide that the printing and publishing of a 
daily newspaper is manufacturing in the strict 
sense of the law, yet my brother judges have 
expressed the opinion it would be, and I am in- 
clined to the same conviction. A newspaper 
publication is as much the result of manufac- 
ture as that of books or cards or billheads. To 
make a distinction between them, when m 
fact there is no distinction, would seem to be 
an utter disregard of the objects as well as the 
legal intendment of the law; for they buy, 
manufacture, and sell. 

The second cause of demurrer, to wit, tnat 
there is no allegation that said notes set forth 
were the commercial paper of the said firm, 
certainly has no foundation; for the averment 
of the petitioner is explicit that said firm 
within six calendar months, to wit, on the sec- 
ond day of November, eighteen hundred and 
seventy-one, being manufacturers as aforesaid, 
suspended, and have not resumed payment of 
their commercial paper within a period of 
fourteen days. This allegation is in the lan- 
guage prescribed by the thirty-ninth section, 
and fully sets forth the making and suspen- 
sion and non-resumption of their commercial 
paper for a period of fourteen days. What 
other or further averment is necessary is not 
comprehended, and we must therefore hold this 
averment sufficient. . . 

The third cause of demurrer in part is that 
the averment that said Kenyon mortgaged his 
said interest in the property named to his co- 
partner, Fenton, who is made a party defendant 
in the proceedings in bankruptcy, with the intent 
to prefer his said partner, seems to be well tak- 
en; for a transfer of one partner to another, of a 
firm, is not such a transfer that puts the prop- 
erty out of the firm in the strict sense. The 
removal of the property by mortgage out of the 
hands of one and into the possession and own- 
ership of the other partner does not remove the 
same in legal contemplation from liability to 
the firm's creditors. But the other clause of 
this specification, that said payments were made 
by said firm within six calendar months with 
intent to prefer creditors, is a sufficient charge 
under the act Therefore, this cause of de- 
murrer, being good only in part, and not ob- 
noxious to the petition in another material 
point, it cannot be sustained. The fact that 
said payments were made to the employes of 
said firm, in their said business, while other em- ■« 
ployes, with the petitioner, were not paid, does 
not relieve against this act, or cause for pro- 
ceedings in bankruptcy against them. They 
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have no right to prefer one of their employes 
against the rights of other creditors, whether 
employes or otherwise. The law prefers an 
employe to the amount of fifty dollars, but this 
preference must be secured, if at all, by and 
through the proceedings in bankruptcy, and not 
outside of them, or independent of, and in spite 
of the act. Whenever a person or a firm find 
they are unable to pay his or their debts in full, 
or his or their commercial paper at maturity, 
it is his or their duty to apply to the court in 
due form of law under the bankrupt act, to dis- 
tribute his or their assets among his or their 
creditors equally, without other preference than 
the said act provides. 

But counsel insist that, because the petitioner 
has embraced certain elements of section thir- 
ty-five with those of section thirty-nine of the 
act, therefore his petition in these respects is 
obnoxious to the demurrer. The petitioner 
manifestly has a right so to do. These two 
sections must, as they uniformly have been, 
be construed by the courts together: for in ef- 
fect section thirty-five so provides, as follows: 
And if any person, being insolvent, or in con- 
templation of insolvency or bankruptcy, within 
six months before the filing of the petition by 
or against him, makes any payment, sale, as- 
signment, transfer, conveyance, or other dispo- 
sition -of any part < f his property to any person 
who then has reasonable cause to believe him 
to be insolvent, or acting in contemplation of 
insolvency, and that such payment, sale, as- 
signment," etc., "is made to prevent the same 
from being distributed under this act, or to de- 
feat the object of, or in any way impair, hinder, 
impede or delay the operation and effect of, or 
to evade any *of the provisions of this act," 
etc., the same "shall be void," etc. The thir- 
ty-ninth section provides "that any person re- 
siding," etc., "and owing debts," etc., "being 
bankrupt or insolvent, or in contemplation of 
bankruptcy or insolvency, shall make any pay- 
ment, gift, grant, sale, conveyance or transfer 
of money or other property, estate, rights or 
credits, or give any warrant to confess judg- 
ment, or procured or suffered his property to 
be taken on legal process, with intent to give 
a preference to one or more of his creditors, or 
to any person or persons who are or may be 
liable for him as endorser, bail, surety or oth- 
erwise, or with the intent, by such disposition 
of his property, to defeat or delay the opera- 
tion of this act; or who, being a banker, bro- 
ker, merchant, trader, manufacturer or miner, 
has fraudulently stopped payment, or who has 
stopped or suspended and not resumed payment 
of his commercial paper within a period of four- 
teen days, shall be deemed to have committed 
an act of bankruptcy," etc. From the recital 
of these parts of the said two sections, it is 
manifest that they must be construed together, 
particularly in proceedings in voluntary bank- 
ruptcy. To decide otherwise would be a vio- 
lation of the letter as well as the spirit of the 
act. 

The fourth cause of demurrer assigned that 
there is no sufficient allegation that the said 
payments were made in contemplation of in- 
solvency, with intent to give a preference, etc., 
cannot be sustained; for the averments in the 
petition are that the said firm, within the 
period of six calendar months, within said ter- 
ritory, to w't, on- the seventeenth dav of No- 
vember, eighteen hundred and seventy-one, 
being in contemplation of insolvency with in- 
tent to give preference, did make payments to 
sundry persons (naming them) and at sundry 
other times therein named, withirt said terri- 
tory, and also averring that they were manu- 
facturers, etc. A more specific compliance with 
the provisions of the act could not be made 
than is made by the petitioner. 

The fifth cause of demurrer is a general one 
and goes to the whole petition; it, therefore, 
follows, from what has already been said, that 
It cannot be sustained. 



The assertion by counsel that the notes in 
said petition set forth were given by said firm 
as publishers of said daily paper, and not as 
manufacturers as aforesaid, is not borne out 
by the allegation and averments in said peti- 
tion contained. The petitioner avers that the 
said firm were manufacturers of books, blank 
books, cards, billheads, etc., as well as publish- 
ers of said paper, and also avers that said firm 
made said notes and delivered them, etc.; that 
is, they put them in circulation as commercial 
paper. Thereby the same became their com- 
mercial paper under the act and under the law • 
merchant, and cannot be restricted in its char- 
acter by the appliance of a technical construc- 
tion such as counsel have sought to give it. 
Whether it was uttered by said firm as the pub- 
lishers of said daily paper, or as manufactur- 
ers of books, blank books, cards, billheads, etc., 
it matters not, for the same being negotiable 
and put into circulation, either as publishers as 
aforesaid or as manufacturers as aforesaid, or 
as publishers and manufacturers as aforesaid, 
it becomes their commercial paper within the 
meaning of the bankrupt act, as well as under 
the law merchant. A more restricted construc- 
tion would be an utter disregard of the spirit 
and letter of the law, and do violence to the 
best interests of the business community. In 
re Chandler [Case No. 2,591]: In re Niekode- 
mus [Case No. 10,254]; In re Hollis [Case No. 
6,621]. The term "commercial paper," within 
the meaning of the bankrupt act, includes nego- 
tiable notes, bills of exchange, negotiable bank 
checks, certificates of deposit used in commer- 
cial transactions known as the "law merchant." 
In this sense congress used the term in the act, 
and not in the restricted sense of counsel in the 
argument of this case. By usage and by stat- 
ute, negotiable paper is to be regulated by cus- 
tom and the law merchant. If a "banker, 
broker, merchant, trader, manufacturer or min- 
er" allows his paper to go to protest and sus- 
pends payment for fourteen days, or if he has 
fraudulently stopped payment, in either case he 
has committed an act of bankruptcy. A fraud- 
ulent stoppage of payment is an act of bank- 
ruptcy, and his creditors may proceed against 
him at once, without waiting fourteen days. 
But when there is only stoppage or suspension 
of payment, without fraud, then the same must 
continue without resumption, fourteen days be- 
fore the act of bankruptcy is complete. This 
provision in the thirty-ninth section is so clear 
that it seems strange that counsel should insist 
upon a different construction. In re Jersey 
City Window-Glass Co. TCase No. 7,292]; In 
re Ballard [Case No. £16]; In re Lowenstein 
[Case No. 8.574]; Doan v. Compton [Case No. 
3,940]; Davis v. Armstrong [Case No. 3.624]; 
Heinsheimer v. Shea [Case No. 6,328]; In re 
Hollis [Case No. 6,621], Paper not given in 
the ordinary course of the business of a bank- 
er, merchant, manufacturer, trader or miner, it 
has been held, is not commercial paper within 
the meaning of the act. In re Lowenstein 
[Case No. 8,574] ; In re McDermott Patent 
Bolt Manuf'g Co. [Case No. 8,750]. But In re 
Chandler [Case No. 2,5^1], holds the contrary 
doctrine. It is sufficient, however, if the debt- 
or's commercial paper was incurred in his char- 
acter of banker, merchant, trader, manufactur- 
er or miner. It does not matter whether the 
same was given for a loan of money, for goods, 
or to his or their employes, or otherwise, nor 
whether the maker, acceptor or endorser, as 
principal debtor or otherwise, is liable there- 
on, if it appear in the petition that it is the 
debtor's commercial paper of the class enumer- 
ated in section thirty-nine of the act. In the 
case at bar it so appears with sufficient aver- 
ments. We must, therefore, overrule the de- 
murrer and grant leave to the bankrupts to re- 
ply to the allegations contained in the petition. 

STRICKLAND, J. The petition appears to 
be sufficient upon its face, and the paper is ne- 
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cotiable paper. Then the only question re- 
King is, are these parties within the Purview 
of the law,— are they manufacturers? If so, tne 
paper as a matter of course is their commercial 
paper. I believe them to he manufacturers. 
The demurrer is not well taken. 
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Case No. 17,781. 

In re WILSON et al. 

[16 Blatchf. 112/1 1 

Circuit Court, S. D. New York. March 26, 
1879. 

Bakkkoptct— Composition PROCEEDINGS— OBJEC- 
TIONS— REVIEW IS CIRCUIT COURT— DISCRE- 
TION of Register and District Court. 
, 1. Under the statute in regard to composi- 
tions in bankruptcy (Act June 22d, 1©T\ 8 JL(, 
18 Stat. 182), a debtor may be excused by the 
creditors from answering inquiries, even tnougn 
he is present at the meeting of creditors. 

2. On a review in bankruptcy the circuit court 
cannot consider objections to a proceeding in 
composition, that were not taken in the district 
court. 

3. It is no valid objection to a composition, 
that it is unsecured and payable in instalments, 
and that the property of the debtor is restored 
to him, to be dealt with at his pleasure. 

4. When questions of policy and expediency 
have been fairly bsfore the creditors and dis- 
posed of by them, and their action has been ap- 
proved by the xegister and the district court, 
such action will not be interfered with by the 
circuit court, on review. 

[Cited in Re Joseph, 24 Fed. 138.] 

5 The provisions of the composition in this 

case considered and held not to violate the 

statute or to be improper. 

[In review of the action of the district court 
of the United States for the Southern district 
of New York. 

[In the matter of Samuel Wilson and Thom- 
as Greig, bankrupts. From an order of the 
district court for the confirmation of a com- 
position (Case No. 17,785) the case was brought 
to this court on petition of review.] 

Alexander Blumenstiel, for Brigg, Entz & 

Go. 

Gershom A. Seixas, opposed. 

BLATCHFORD, Circuit Judge. The record 
shows, that, at the first meeting of creditors 
in regard to the composition, on April 24th, 
1878, it "was stated, by the counsel for the 
debtors, that Mr. Greig was prevented, by 
sickness, from attending the meeting, and that 
Mr. Greig's physician was in attendance to 
testify to 'facts in support of such statement. 
The physician was then examined and was 
cross-examined by five counsel for various 
creditors, and, among them, by the counsel 
for Brigg, Entz & Co., the creditors who bring 
this petition of review. During such exam- 
ination, Mr. Greig appeared. The meeting 
was then- adjourned to April 25th, 1878, at 
9.30 a, m. On that day, between 9.30 and 10 
a, m., Mr. Greig appeared, but he retired be- 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



fore 10 a. m., and before the opening of the 
meeting, and was not present at its opening. 
A resolution was then moved that Mr. Greig 
be excused from further attendance at such 
meeting and at any adjournment thereof, and 
from submitting himselr to any examination 
at such meeting. The counsel for Brigg, Entz. 
& Co. objected to the resolution. The vote 
in its favor was 40 creditors, representing $75,- 
613.75, out of a total of 46 creditors, repre- 
senting §94,487.30. The resolution was de- 
clared to be passed. Mr. Wilson, the other- 
debtor, was then examined, and, among oth- 
ers, by the counsel for Brigg, Entz & Co. 
The resolution of composition was then pre- 
sented to be voted on, and the counsel for 
Brigg, Entz & Co. objected to the taking of a 
vote on it, because Mr. Greig was not present 
to answer inquiries. The objection was over- 
ruled by the register. The resolution of com- 
position was then put to vote, and was pass- 
ed by %1 creditors out of 36 whose claims- 
exceeded $50 each, and who were represent- 
ed or assembled at the meeting, and by an 
aggregate indebtedness, including claims un- 
der $50 each, of $75,613.75. Two creditors, 
representing $13,376.27, voted in the nega- 
tive. It was then agreed that the counsel for 
Brigg, Entz & Co. might raise, on the final 
hearing, any objections which he could raise- 
on the application for the second meeting. 

At the second meeting, held on the 8th of 
May, 1878, the counsel for Brigg, Entz & Co. 
presented the following objections to the con- 
firmation of the resolution of composition: (1> 
That, although Mr. Greig was present at the 
first meeting, he did not answer any inquiries 
made of him, and it dia not appear that he 
was prevented from being at such meeting by 
reason of any satisfactory cause, and the reso- 
lution passed, purporting to excuse him from 
further attendance at the first meeting, was 
without authority of law, under the circum- 
stances above set forth; (2) that it appeared 
that the resolution of composition was not for 
the best interest of all concerned, and that 
the resolution could not proceed without great 
injustice and undue delay to the creditors. 
On the 8th of May Mr. Brigg and Mr. Entz 
were examined by their counsel and Mr. Wil- 
son was examined. On the 9th and 10th of 
May Mr. Wilson was further examined, and 
a witness was examined. On the 11th of May 
Mr Wilson and Mr. Greig were examined by 
counsel for creditors other than Brigg, Entz. 
& Co. On the 13th of May Mr. Wilson and a 
witness were examined. On the 29th of May 
Mr Wilson was further examined. On the 
13£h of June Mr. Brigg was further examined. 
The record shows that the counsel for Brigg, 
Entz & Co. was present on the 8th of May, 
but it does not show that he was afterwards- 
present except on the 13th of Tune. 

In regard to Mr. Greig it is contended, that,, 
even though the debtor might be excused' 
from attending, when absent, he could not be 
excused from answering, when present. The 
provision of the statute is, that "the debtor, 
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unless prevented by sickness or other cause 
satisfactory to such meeting, shall be present 
at the same and shall answer any inquiries 
made of him." The good sense of this provi- 
sion is, that the debtor may, for a cause sat- 
isfactory to the meeting, be excused from an- 
swering inquiries. Of course, he cannot an- 
swer inquiries then and there made, unless he 
is present. But, even if he is physically pres- 
ent, he may be unfit to answer inquiries. The 
present is a case of that kind. While the 
physician was testifying as to the proprie- 
ty of examining Mr. Greig, Mr. Greig came 
in. The creditors and their counsel had an 
opportunity of seeing him, in connection with 
the testimony of the physician, and thereupon 
they voted to excuse him from attending and 
from being examined at the first meeting. 
He was examined sixteen days afterwards, at 
the second meeting. The testimony of the 
physician showed satisfactorily that Mr. Greig 
was not in a fit mental condition to^be exam- 
ined at the time the resolution excusing h im 
was passed. But, he was only excused from 
being examined at the first meeting. He was 
present and was examined at the second 
meeting. If the counsel for Brigg, Entz & 
Co. had applied for leave to examine him, the 
privilege, doubtless, would have been granted. 
Although such eoansel may not have been 
aware that Mr. Greig was being examined, 
yet he was present before the register on the 
13th, of June, and the proceedings before the 
register were kept open until the 6th of Au- 
gust. The objections filed in the district court 
by the counsel for Brigg, Entz & Co. in re- 
spect to Mr. Greig are wholly confined to 
what took place at the first meeting, and the 
record shows no objection in the district court 
in respect to the non-examination of Mr. Greig 
at the second meeting by the counsel for 
Brigg, Entz & Co. This court cannot, on re- 
view, consider objections that were not taken 
in the district court. 

The views of this court, expressed by Chief 
Justice Waite, in Re "Wronkow [Case No. 
18,105], are applicable to the objection above 
considered. In that case, one objection taken 
in this court to the resolution of composition 
was, that one of the bankrupts was, at the 
first meeting of creditors, excused from at- 
tendance, without sufficient cause. This 
court said: "The law itself does not make it 
obligatory upon the bankrupt to be present 
except at the first meeting. He is to be pres- 
ent unless prevented by sickness or other 
cause satisfactory to the meeting. Of the 
sufficiency of the cause the creditors them- 
selves are to decide in the first instance, and 
their decision should not be disturbed by the 
court, except for good cause shown. It must 
in some form appear that wrong has been 
done to the minority creditors, by reason of 
the vote which -was given. After the district 
court has affirmed the action of the majority, 
this court, in the exercise of its supervisory 
jurisdiction, ought not to interfere except in 
a very clear case. While the rights of the 
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minority creditors should be carefully watch- 
ed and protected against all unreasonable 
acts of the majority, the judgment of the req- 
uisite majority should always be allowed to 
prevail, unless obtained without sufficient 
consideration, or by some unfairness or un- 
due influence. In this case, the excuse pre- 
sented for one of the debtors was his ab- 
sence in California, where he resided. This 
I was fairly submitted to the meeting. It 
seems to have been fairly considered. The 
meeting was well attended. AH the objec- 
tions made were fully presented and duly de- 
liberated upon. The result was a vote in 
favor of the sufficiency of the excuse." In 
that case, the objecting creditors did not at- 
tend the first meeting. Here, they were pres- 
ent at it and took part in the proceedings in 
reference to excusing Mr, Greig. The objec- 
tion is overruled. 

The composition was 35 per cent in mon- 
ey, without interest, payable in 5 instalments, 
of 7 per cent each, in 3, 6, 9, 12 and 15 
months respectively, to be evidenced by the 
promissory notes of the debtors. The reso- 
lution contained the following provision: 
"The injunction heretofore granted in these 
proceedings, restraining the debtors from dis- 
posing of their property, shall be vacated and 
annulled." The proceedings in bankruptcy 
were not to be discontinued until the entire 
35 per cent, had been paid. By the 8th clause • 
of the resolution it was provided, that one 
Jones be appointed custodian and special re- 
ceiver of the property of the debtors, by the 
bankruptcy court, but subject to the restric- 
tion, that he should not take any of said prop- 
erty into his custody or possession, until the 
debtors should have defaulted in the payment 
of one or more of the composition notes. Se- 
curity in $10,000, to be given by Jones, was 
provided for. 

The petition of review sets forth, as rea- 
sons why the composition was not for the 
best interest of the creditors: (1) That it 
was in deferred payments, and wholly unse- 
cured, and provided for the return of all the 
property to the debtors on the delivery of the 
notes, without any security, either that the 
composition would be paid, or that the debt- 
ors would not dispose of all the property be- 
fore the maturity of any of the notes; (2) that 
the debtors were not proper custodians of 
their assets, because they had fraudulently 
contracted their debt to Brigg, Entz & Co.; 
(3) that the delivery of the property to the 
debtors placed the composition at the risk of 
their future business, and compelled the cred- 
itors to give up the assets in hand and trust 
them to the debtors without security; (4) that, 
in addition to the dishonesty of Mr. Greig, 
it appeared that he was mentally unfit to 
take charge of said property; (5) that the 8th 
paragraph of the resolution is in violation of 
the provision of the statute, and deprives the 
creditors of the right, in case of default in 
the payment of any of said instalments, to en- 
force their original claim, or to have re- 
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course to the other provisions of the statute, 
in the enforcement of the composition, and 
-compels them to assent to the appointment 
of Jones as receiver, and substantially com- 
pels the court to make such appointment, 
upon Jones giving a bond in the fixed sum of 
§10,000, Irrespective of the real amount of 
the assets which may be on hand at the time 
of such default. 

The point of the objections is, that, the 
composition being unsecured and payable in 
instalments, and the property being restored 
to the debtors, to be dealt with at their 
pleasure, the composition ought not to be 
confirmed. The construction of our statute, 
' and of the English statute, which is the same 
in this respect, has always been, that there is 
no inhibition against the confirmation of such 
a composition. Ex parte Burrell, 1 Ch. Div. 
537, 552; In re Reiman [Case No. 11,673]; In 
re Van Auken [Id. 16,828] ; Ex parte Hamlin 
[Id. 5,993]. The question is, whether the 
composition is "for the best interest of all 
concerned." It may be, although it is unse- 
cured and is payable in instalments, and the 
property of the debtors is left free to be man- 
aged and disposed of by them. 

The objection to the composition, taken on 
the record in the district court, was, that the 
composition was "not for the best interest of 
all concerned," and that it "could not pro- 
ceed without great injustice and undue delay 
to the creditors." This general objection is, in 
the petition of review, formulated under 
these heads: (1) Deferred payments; (2) un- 
secured; (3) property left in the control of the 
debtors; (4) the debtors not proper custodians 
of the property, because they, had fraudulent- 
ly contracted their debt to Brigg, Entz & Co.; 
(5) mental unfitness of Mr. Greig to take 
charge of the property. This is the substance 
of the first four objections stated in the peti- 
tion of review. The questions involved in 
them were all questions of policy and ex- 
pediency, and were all fairly before the cred- 
itors. It must be presumed that they consid- 
ered the objections and yet voted in favor of 
the composition, by the requisite vote. The 
register and the district judge approved of 
the composition, and of its terms. The dis- 
trict judge, in his decision,— Hudson v. 
Adams [Case No. 6,832],— considered all the 
questions in detail, except those relating to the 
debt to Brigg, Entz & Co., and to the mental 
unfitness of Mr. Greig, and arrived at the 
conclusion that the composition was for the 
best interests of all concerned. In regard to 
the review of such a decision, it was said, in 
He "Wronkow, before cited: "It is next in- 
sisted that the compromise is not for the 
best interest of all concerned. The requisite 
majority of the creditors, at the first meet- 
ing, thought it was. The same thing occur- 
red at the second meeting, called specially to 
consider that very question. The register 
coincided in the opinion of the creditors, and 
so reported. ' The district court, upon full 
argument, has decided in the same way. 



This court ought not to interfere under such 
circumstances, unless specific errors in the 
action of the creditors, or the court below 
can be pointed out, which, if sustained, would 
change the judgment Mere general ques- ' 
tions of expediency must ordinarily be con- 
sidered as settled, when the requisite ma- 
jority of the creditors, the register, and the 
district court all agree. Nothing short of 
fraud or gross error in judgment should call 
into exercise the jurisdiction of this court in 
such a case. That does not appear here. 
This court is simply called upon to decide, 
upon the whole case, that the creditors and 
the district court have come to a wrong con- 
clusion as to what is for the best interest of 
all concerned." These views are the law of 
this court and cover the present case. 

The question as to the contracting of the 
debt to Brigg, Entz & Co., and the question 
as to the mental fitness of Mr. Greig, were 
questions arising out of the evidence taken 
before the register. They were points which 
either were, or were not, urged before the dis- 
trict judge, under the general objection filed 
with the register. If they were urged, they 
were questions of expediency, and were pass- 
ed upon. If they were not urged, they might 
have been, and must, on this review, be re- 
garded as having been waived in the district 
court, so that, because not passed 'upon by 
the district court, they cannot be passed up- 
on by this court, in review. 

As matter of fact, however, I am, on con- 
sideration of the evidence, of opinion that the 
debt to Brigg, Entz & Co. was not fraudu- 
lently contracted. 

As to Mr, Greig's mental condition, the 
physician testified, on the 2-ith of April, that 
Mr. Greig was not then in a fit mental con- 
dition to be examined; that the probabilities 
of a ehange of his condition were good, if he 
had a proper amount of rest; that he was not 
then fit to carry on business; but that free- 
dom from business anxieties, rest and proper 
treatment, would be very improving, with a 
fair prospect, in time, of a restoration of his 
capacity to attend to business. Seventeen 
days after that Mr. Greig was examined. No 
creditor, after that, took any objection as to 
the mental condition of Mr. Greig, although 
adjourned meetings were held on seven dif- 
ferent days after the 11th of May, and the 
proceedings were not closed before the reg- 
ister until August 6th. 

The entire 8th paragraph of the resolution 
is in these words: "And, for the purpose of 
better securing the payment of the several 
instalments of composition, according to the 
tenor of the preceding resolutions, we do 
hereby further resolve, that James W. Jones, 
of the city of New York, be appointed cus- 
todian and special receiver of all the property 
and estate of the debtors, shown in the state- 
ment of debts and assets filed by them at the 
meeting of creditors at which these resolu- 
tions are passed, together with the increase 
and the profits and the avails thereof; and 



WILSON (Case No. 17,782) 



[30 Fed. Cas.page 96} 



we do hereby request his appointment by this 
court as such receiver; provided, however, 
and such appointment shall be made subject 
to this limitation and restriction, that said 
Jones shall not take any of said property in- 
to his custody or possession until the said 
alleged bankrupts shall have defaulted in the 
payment of their composition notes, or any of 
them, as hereinbefore provided to be given; 
and it is further provided, that the said 
James W. Jones, before entering upon the 
duties of his trust as such receiver as afore- 
said, shall execute and file in this court a good 
and sufficient bond, in the penalty of ten 
thousand dollars, with one or more sureties, 
to be approved by the court, conditioned for 
the faithful performance by said Jones of his 
duties as such receiver as aforesaid." The 
7th paragraph of the resolution provides as 
follows: "The injunction heretofore granted 
in these proceedings, restraining the debtors 
from disposing of their property, shall be 
vacated and annulled. In all other respects, 
the proceedings in bankruptcy shall remain 
as they are now, and shall be deemed to be 
pending until the composition is completed, 
for the purpose of any application which the 
creditors, or any of them, may see fit to 
make, ujion the default of the debtors in the 
payment of any of the composition notes so 
to be given as aforesaid." I do not think the 
Sth paragraph of the resolution violates any 
provision of the statute, or works any of the 
results set forth in the 5th objection contain- 
ed in the petition of review. The provisions 
of the Sth paragraph are stated therein to be 
for the purpose of further securing the pay- 
ment of the several instalments of the com- 
position. Taking the 7th and 8th paragraphs 
in connection, the creditors are not, in case 
of default in the payment of any instalment, 
deprived of any right which they would have 
had if the Sth paragraph had not been con- 
tained in the resolution, nor is the court pre- 
vented from appointing some other person 
than Jones as receiver, nor -from requiring 
from Jones, or from any other receiver, a 
bond in such sum as it may deem proper. 
The Sth paragraph purports to relate only to 
what shall be done with the property, after 
default in the payment of some one of the 
notes. In that regard it looks toward se- 
curity. Before default, the property is to re- 
main with the debtors, in consonance with 
the plan of the composition. It would remain 
with the debtors even without the 8th para- 
graph. Whether the property be in the hands 
of. the debtors, or in the hands of Jones, or 
whatever becomes of it, the creditors are not, 
by the 8th paragraph, deprived of any of the 
rights which the petition of review alleges 
they are deprived of. The ease of In re Jane- 
way [Case No. 7,207] is cited. In that case, the 
composition provided, that, as soon as the 
resolution should be recorded, all the property 
should revert to the debtors, the same as if 
no proceedings in bankruptcy had taken 
place, and that an order of discontinuance 



might be entered, at the option of the debt- 
ors, without further notice to the creditors. 
The notes were to be deliverable within ten 
days after the order of confirmation, and, be- 
fore any note should be given, the property 
might revert to the debtor, and the proceed- 
ings be out of court. The court refused to 
sanction such a composition, on the ground 
that it was no composition. The present case 
is not like that. The construction given to 
the terms of the composition by the petition 
of review is, that it provides "for the return 
of all the property to the debtors, upon the 
delivery of the notes." Such is the proper 
construction. 

The provisions of the 8th paragraph are not 
of the substance of the composition. They re- 
quest certain action to be taken by the court 
in case of default. The court is not compelled 
to comply with the request It is still free 
to enforce the composition, or proceed with 
the bankruptcy, in like manner as if the Sth 
paragraph were not part of the resolution. 
These were the views of the district court, 
and they are approved. The prayer of the 
petition of review, for the reversal of the or- 
der of August 20th, 1878, is denied, with 
costs. 



Case Mo. 17,782. 

In re WILSON. 
' [2 Hughes, 228.] i 
Circuit Court, E. D. Virginia. IS75. 

Bankkuftcx — Discharge — Sufficiency op 

Assets. 

1. Under section 33 of the bankruptcy act 
[of 1867 (14 Stat. 517)] -section 5112, Rev. 
St., — the assets coming into the hands of the 
assignee in bankruptcy, exclusive of exemp- 
tions, must be equal to thirty per cent, of the 
claims proved against the bankrupt's estate, to 
entitle him to a discharge. 

[Cited in Re Waggoner, 5 Fed. 917.] 

2. Assets in banuruptcy are the proceeds of 
the bankrupt's property which come into the 
hands of the assignee, and are applicable to the 
payment of his debts. 

[Appeal from the district court of the United 
States for the Eastern district of Virginia.] 

In this ease nearly all the estate of the 
bankrupt [3F. F. Wilson] was covered by the 
exemptions allowed him by law, and was de- 
creed to him as such. But it was more than 
equal to thirty per cent of the debts proved 
against him. Many cases had arisen present- 
ing this state of things in a partial degree. 
This case, however, presented clearly the ques- 
tion, whether or not the estate surrendered by 
the bankrupt should be estimated in gross in 
determining his right of discharge under the 
thirty per cent, clause; and the district court, 
by agreement, made a pro forma decision, in 
order that the question- might be finally set- 
tled on appeal by the circuit court. 



} [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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BOND, Circuit Judge. Wilson, a voluntary 
bankrupt, seeks his discharge, which is re- 
sisted by the creditors, because, as they allege, 
his assets are not equal to thirty per centum 
of the claims proved against his estate. It 
seems that the bankrupt returned in his sched- 
ule property in amount equal to the debts 
proved against him, but he claimed its pos- 
session as a homestead exemption under the 
statute of Virginia, which claim was allowed 
him by the district court. Assets, within the 
meaning of the 33d section of the bankrupt 
act, are the proceeds of the bankrupt's prop- 
erty which come into the hands of his as- 
signee, and are applicable to the payment of 
his debts. Here manifestly nothing came in- 
to the assignee's hands available for that pur- 
pose. If the bankrupt was entitled to hold 
this property exempt from liability for his 
debts, as the district court determined he was, 
how can it be considered assets applicable for 
the payment of those debts? If a stranger had 
been entitled to the possession of it, certainly 
it could not be regarded as assets in the hands 
of the assignee. How does the case differ 
when the bankrupt is entitled to hold it ex- 
empt from liability for the payment of his 
debts? Can that be said to be available for 
the payment of debts which the law says shall 
be exempt from liability for such payment? 
The district court allowed the bankrupt's dis- 
charge, but we think as the assent of creditors 
is not alleged, and no assets whatever came 
into the hands of the assignee applicable to 
the payment of his debts, the decree of the 
district court granting the bankrupt his dis- 
charge must be reversed with costs. 



Case No. 17,783. 

In re WILSON. 

[6 Law Rep. 272.] 

District Court, D. Massachusetts. Sept., 1843. 

Voluntary Bankruptct — Discharge— CONCEAL- 
MENT OF PltOPEKTT. 

[The omission by the bankrupt of any notice, 
in his schedule, of property which had been 
attached, and a receipt given for its value, in 
a suit still pending, will not bar his discharge 
under the act of 1841 (5 Stat. 440)> unless the 
omission was with a willful intent to conceal his 
property.] 

In bankruptcy. This was the case of a pe- 
tition by [George Wilson] a bankrupt for his 
discharge, a majority of his creditors having 
objected thereto, the bankrupt obtained a 
trial by jury. The objections filed by the 
creditors were: 1. That the bankrupt had 
been guilty of fraud and of wilful conceal- 
ment of his property and rights of property 
contrary to the provisions of the law. 2. 
That he had preferred some of his creditors 
contrary to the provisions of said act. 3. 
Because he wilfully omitted and refused to 
conform to the requisitions of said act 4. 
Because he had admitted false or fictitious 
debts against his estate. The principal 
SOfed.cas. — 7 



(Case No. 17,784) WILSON 

ground relied on by the creditors, was, that 
in March, 1842, all the stock of the bankrupt, 
except groceries and furniture, was attach- 
ed by the Kinderhook Bank, when a receipt 
was given on a valuation of $900, and the 
suit is now pending. The receiptor took the 
property, and the bankrupt took no notice of 
it in the schedule annexed to his original pe- 
tition. There was considerable testimony up- 
on this and other points, the bankrupt taking 
the ground that he acted under a mistake as 
to his duty in this particular. 

Mr. Fiske, for creditors. 
Mr. Gray, for bankrupt. 

SPRAGTJE, District Judge, in his charge 
instructed the jury, that they must be satis- 
fied that the bankrupt wilfully concealed his 
property. If he acted in good faith, but un- 
der a mistake, his discharge ought not to be 
withheld. 

The jury returned a verdict in favor of the 
bankrupt. 



Case "No. 17,784. 

In re WILSON. 

[2 Lowell, 453; i 13 N. B. It. 253.] 

District Court, D. Massachusetts. Dec, 1875. 

Bankruptcy— Petition op Partner against Co- 
partner— Involuntary Procee«ing 
—Discharge. 

1. A proceeding in bankruptcy by a partner 
against his copartner is not an involuntary pro- 
ceediDg, within section 9, Act 1874, c. 390 (18 
Stat. 180). 

2. Therefore, a partner, who is in bankruptcy, 
upon the petition of his copartner, cannot ob- 
tain his discharge without the assent of credit- 
ors or the amount of assets required in volun- 
tary proceedings. 

[Cited in Be Duncan, Case No. 4,132; Re 
Austin, Id. 662.] 

W. F. Wilson was adjudged bankrupt up- 
on the petition of one Harrington, alleging 
himself a partner with Wilson, and that the 
firm was insolvent. Wilson denied the part- 
nership, and a jury trial was had, which re- 
sulted in a verdict for the petitioner. Wil- 
son now applied for his discharge, but filed 
no assent of creditors, and had not paid a 
sufficient dividend to enable him to dispense 
with the assent, if any is required. A cred- 
itor objected on this ground, and alleged cer- 
tain frauds besides. 

E. Avery, for the bankrupt, cited Act 1874, 
c. 390, § 9 (18 Stat. 180); In re Penn [Case 
No. 10,927]. 

N. B. Bryant, for the creditor. 

LOWELL, District Judge. An able argu- 
ment has been addressed to me, that section 
9 of the new statute absolves the defendant 
from obtaining the consent of his creditors, 

i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



WILSON (Case No. 17,785) 

on the ground that, as to him, the proceed- 
ings are compulsory. 

It is true that this defendant did not con- 
sent to he adjudged bankrupt in connection 
with one -whom he denied to be his copart- 
ner, and that rule 18 requires, in such cases, 
notice and other proceedings, including jury 
trial, if demanded, precisely as if the petition 
were by creditors; and that the discharge of 
each partner is separate and distinct from 
that of any other. Still I am of opinion that 
these are not involuntary or compulsory pro- 
ceedings under section 9 of the aet of 1874. 
That statute requires a considerable number 
of creditors to join in a petition, and, as 
has been pointed out by Judge Blatchford, 
precisely the number required to assent to the 
discharge of a voluntary bankrupt; so that 
the theory of the statute appears to be that 
those creditors who have chosen to put a per- 
son into bankruptcy against his will are pre- 
sumed to assent to his discharge, if he has 
committed no actual fraud or misdemeanor 
against the meaning of the statutes. That 
presumed assent is not given when one part- 
ner petitions. 

Again, creditors can only proceed for cer- 
tain acts of bankruptcy; but a partner may 
petition on the ground that the firm is in- 
solvent. Rule 18, indeed, seems to imply 
that a partner may allege acts of bankruptcy 
against the firm; but the statute speaks only 
of insolvency as the ground for a voluntary 
petition; or rather it says that, partners may 
petition or be petitioned against like individ- 
uals; and an individual can only petition on 
the ground of his insolvency. I apprehend 
it would be very difficult to find any case in 
which a partner would not be estopped to 
petition for joint acts of bankruptcy. No 
such petition has ever been brought in this 
court. 

If, then, partners are insolvent, either has 
a right to insist that the firm shall go into 
bankruptcy, and the statute does not even 
say the other shall be notified; but the court 
very wisely has adopted notice as a rule of 
practice to prevent fraud and surprise. If 
the insolvency is proved, the case is made 
out. No involuntary case, of the ordinary 
kind, can be made out by such evidence. In 
truth, the verdict in such a case as this sim- 
ply establishes that the recusant partner 
ought to have joined in the voluntary pro- 
ceedings. 

Then look at the consequences. One part- 
ner, disposed to do his whole duty by his 
creditors, brings the petition; the other re- 
sists it, and is rewarded by a gift of his dis- 
charge; or the partners put forward one to 
take the burden, and compensate him in 
some way for the risk; or they take in a 
partner for the very purpose of playing this 
part. 

It was argued that the words "compulsory" 
oud "involuntary" describe two classes of 
cases: one by creditors, and one by partners, j 
But it is plain that the words are used I 
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throughout this statute as strict synonymes. 
See especially section 6, where "compulsory" 
is evidently so used. Upon the whole, I am 
satisfied that section 9 refers only to the 
ordinary case of petitions in invitum. 

If this case should be taken to the circuit 
court, I wish it to be distinctly understood 
that I have not passed upon the allegations 
of fraud. Discharge refused. 



Case No. 17,785. 

In re WILSON et aL 

[18 N. B. R. 300.] i 

District Court, S. D. New York. Aug. 15, 
1878. 

Bankruptcy — Composition Proceedings — Ex- 
amination of Bankrupt — Security for Com- 
position Notes— Time op Payment. 

1. In composition proceedings, the debtor, 
though present, may, by a vote, of the creditors 
present, he excused from examination on ac- 
count of illness. 

2. The fact that security provided for a 
composition does not certainly secure the full 
payment of the composition, does not make the 
composition uncertain. 

3. The circumstance that there is no secu- 
rity given for the payment of the composition 
notes is merely one of the facts in the case to 
be considered with, and in the light of, all the 
other facts on the question whether the com- 
position is for the best interests of all concerned. 

[Cited in Ee McNab & H. Manuf'g Co., Case 
No. 8,906.] 

4. On the question whether, the composition 
being in other respects fair and just, the debt- 
or should be allowed to keep his property, the 
principal element is his personal and business 
cnaracter. 

5. The question as to the time within which, 
and how rapidly, the debtor can pay the com- 
position is one for the creditors to consider, and 
their judgment will not he reversed, unless valid 
reasons for so doing are shown. 

* 

[In the matter of Samuel Wilson and Thomas 
Greig, bankrupts.] 

G. A. Seixas and W. B. Winterton, for the 
motion. 

B. F. Foster, Foster & Adams, and A. Blu- 
mensteil, contra. 

CHOATE, District Judge. This is a mo- 
tion for the confirmation of a composition. 
There has been no adjudication, and the pro- 
ceeding is upon creditors' petition. Thirty-four 
creditors out of forty-six; have voted in favor of 
the composition. Two creditors oppose the 
composition. Their debts amount to about thir- 
teen thousand dollars. > The creditors who have 
voted for it represent about seventy-six thour 
sand dollars of debts. The total debts are 
ninety-five thousand dollars. 

Several objections are urged. 

1. It is objected that one of the debtors 
(Greig), though present at the first meeting, 
was, by a vote of the creditors present, excused 
from examination on account of illness. The 

i [Reprinted by permission.] 
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statute provides: "The debtor, unless prevent- 
ed by sickness, or other cause satisfactory to 
such meeting, shall he present at the same, and 
shall answer any inquiries made of hun." It 
is now insisted that, though the creditors "may 
excuse his attendance, they cannot excuse his 
answering questions, if present, though disabled 
by sickness. Mr. Greig's inability to proceed 
with the examination fully appeared. It is 
<3aimed that this is a fatal irregularity. This 
objection is frivolous. The statute is clearly 
broad enough to sustain the action of the cred- 
itors in this respect 

2. The composition proposed and accepted 
was thirty-five cents on the dollar in the debt- 
ors' promissory notes at three, six, nine, twelve, 
and fifteen months from the date of the order 
of confirmation, each for seven cents on the dol- 
lar. It provided that the injunction restrain- 
ing the debtors from disposing of their property 
should be vacated; that "in all other respects 
the proceedings in bankruptcy shall remain as 
they are now, and shall be deemed to be pend- 
ing until the composition is completed, for the 
purpose of any application which the creditors, 
or any of them, may see fit to make upon the 
default of the debtors in the payment of any 
of the composition notes;" that upon payment 
of said notes the proceedings should be discon- 
tinued. It contained also the following clause: 
* -"And for the purpose of better securing the 
payment of the several instalments of compo- 
sition according to the tenor of the preceding 
resolutions, we do hereby farther resolve that 
James W. Jones, of the city of New York, be 
appointed custodian and special receiver of all 
the property and estate of the debtors. * * * 
And we do hereby request his appointment by 
this court as such receiver, provided, however, 
that such appointment shall be made subject to 
this limitation and restriction, that said Jones 
shall not take any of said property into his 
custody or possession until the said alleged 
bankrupts shall have defaulted in the payment 
of their composition notes, or any of them." 
The resolution then goes on to require a bond 
in ten thousand dollars from Mr. Jones, with 
sureties to be approved by the court, to secure 
the faithful performance of his duties as receiv- 
er. It is objected to this composition that it is 
fatally indefinite; that the security provided 
for is not certain in its character; that Jones 
as receiver or trustee would be obliged only to 
pay such sum as he should realize from the as- 
sets; that the provision for a receivership does 
not really secure the thirty-five per cent This 
objection cannot be sustained. The terms of the 
composition are definite and certain; thirty-five 
per cent, in money secured by the promissory 
note of the debtors. The further provision for 
a, receivership in a certain case is not of the 
substance of the composition. It is simply a 
request for certain action to be taken by the 
court in case of default. It may or may not 
be acted on without affecting in any way the 
icomposition. Even, however, if it were re- 
garded as something to which the creditors 
were certainly entitled, it is not obnoxious to 



the objection of uncertainty. If -Jones should 
be appointed receiver in precisely the form pre- 
scribed in the resolutions, his powers and duties 
as such receiver would be well defined and cer- 
tain. The fact, if it be so, that security provid- 
ed for a composition does not certainly secure 
the full payment of the composition, does not 
make the composition uncertain. It may make 
the security or the composition notes less val- 
'uable than they would be if fully and beyond 
all question collaterally secured. The case of 
In re Reiman [Case No. 11,673], cited in sup- 
port of this objection, is not in point There 
the composition notes were to be "satisfactorily 
endorsed," without providing by whom they 
were to be endorsed, or how or by whom it was 
to be determined whether the endorsement was 
"satisfactory." This was of the very substance 
of the composition, and very properly it was 
held to be too indefinite. The , difference be- 
tween the two cases is too clear to need further 
comment 

3, But the principal objection taken is, that 
this composition is not for the best interests of 
creditors, because under it the whole property 
of the debtors is surrendered to them, and noth- 
ing is given to the creditors except promises to 
pay thirty-five cents on the dollar, with no se- 
curity whatever, except the debtors' promises. 
Neither the language of the bankrupt law, nor 
the construction that has been put upon it. by 
the courts, prevents the acceptance of a compo- 
sition merely because the assets are still in the 
possession of the debtor, or are restored to him 
by the terms of the composition, and the com- 
position is wholly promissory in its character 
and without security; See In re Van Auken 
[Case No. 16,828]; Ex parte Hamlin [Id. 5,- 
993]. The court must be satisfied that it is 
"for the best interest of all concerned." Rev. 
St. § 5103 A. The circumstance, therefore, that 
there is no security given for the payment of 
the composition notes is merely one of the facts 
in the case to be considered with, and in the 
light of all the other facts on the question to be 
determined, whether the composition is for the 
best interests of all concerned. In Van Auken's 
Case above cited, it was said that the arrange- 
ment must be "judicious and reasonably safe 
to all the creditors." In this case it does not 
appear, nor is it urged, that the debtors are not 
proper persons, in character and business abil- 
ity, to manage their own affairs, except so far 
as such incapacity may be necessarily inferred 
from their present insolvency, and there is no 
evidence impeaching their integrity. The over- 
whelming vote of the creditors that it is for 
their best interests that the debtors should con- 
tinue to manage and dispose of their stock of 
goods, and go on with business in order to en- 
able them to pay the promised composition, de- 
serves very great weight with the court on this 
question. 

It does not appear that the debtors are able 
to give any security except upon their stock of 
goods. To mortgage or pledge this might seri- 
ously impair their ability to realize on it, and 
to pay the composition. It is not claimed that 
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more than sixty-five cents on the dollar could 
be realized on the property of the debtors , if 
wound up in bankruptcy. It is urged that the 
creditors are giving up sixty-five per cent, and 
getting nothing for it; that, therefore, the cred- 
itors are getting' no equivalent for what they 
surrender, and that such an arrangement can- 
not be for their best interests, however it may 
be as to the best interests of the debtors. But 
it is not true that the creditors are giving up the 
sixty-five per cent. That is irrecoverably gone 
already. The debtors are admitted to be in- 
solvent with assets insufficient to pay more than 
thirty-five cents on the dollar. What the cred- 
itors are giving up, or rather what is taken 
from them by this composition, is the right to 
have those assets administered by an assignee 
in bankruptcy, instead of being administered by 
the debtors themselves for the purpose of real- 
izing- their value. It cannot be said either that 
the creditors do not get any advantage by the 
composition besides that of having the debtors 
administer the estate, if that is one, as from the 
action of the creditors it may be inferred that 
the large majority of them believe it to be. For 
a possibility of dividends uncertain in amount 
and time of payment, but very certainly not 
worth more than thirty-five cents on the dollar, 
represented in their hands by dishonored notes, 
they get paper for all that their claims are worth 
in a form in which they can negotiate and use 
it in their business, and with a reasonable cer- 
tainty that it will be paid at maturity because 
backed up by property in the possession of the 
makers. Thus the composition, if reasonably 
safe and judicious in what the debtors under- 
take to do, and fair in amount, is for the best 
"'interest of creditors in that it gives them liq- 
uidated and negotiable promises in place of un- 
liquidated and unmerchantable claims. 

On the question whether, the composition be- 
ing in other respects fair and just, the debtors 
should be allowed to keep their property, the 
prinpipal element is their personal and business 
character, and on this point I am* entirely satis- 
fied. In case of default either by the mode 
suggested by the creditors or by the issue of a 
warrant and the appointment of an assignee, 
the creditors still have the security of the as- 
sets. I think the composition is for the best 
interests of all concerned, and this objection of 
want of security is- in this case not sustained. 

4. It is also objected that there is unreasona- 
ble delay in this case, the debtors having fifteen 
months to pay thirty-five per cent; whereas, 
it is said that the greater part of the value of 
the assets could be realized by an immediate 
sale. It was a question for the creditors to 
consider within what time and how rapidly the 
debtors could pay the composition, and I see no 
reason to reverse their judgment As to an 
immediate sale, that may well have been 
thought unwise, and likely to defeat the pur- 
pose in view, of enabling the debtors to go on 
with their business in order to pay the stipu- 
lated composition. 



5. The objection that this being an involun- 
tary case, and there being no adjudication, the- 
proceedings may be at any time discontinued 
on the motion of the petitioning creditors, and 
thus the court be left powerless to enforce the- 
composition in ease of default, is not well 
founded. It is based on an imaginary danger. 

Objections overruled, and composition con- 
firmed. 

[On review in the circuit court, the views of 
this court were afionned. Case No. 17.7S1J 
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Case Wo. 17,786. 

WILSON v. BARNUM. 

[1 Wall, Jr., 342.] i 

Circuit Court, E. D. Pennsylvania. July 5,. 
1849. 

Feigned Issue — Practice. 

Where a feigned issue for trial of a fact is 
directed by the court, no declaration of any 
sort is requisite. The case is put on the trial 
list and tne jury sworn to try tiie issue, in th& 
words of the order of issue itself. 

The court having directed from its equity 
side, an issue of fact for trial by a jury, Mr. 
St. G-. T. Campbell and Mr. S. V. Smith for 
the plaintiff, filed a formal declaration, in the 
old fashioned way, setting forth a fictitious con- 
versation that had been moved between the 
parties, a consequent dispute, wager, &c. 

Mr. Hirst and Mr. W. W. Hubbell made an 
objection to the declaration as not embodying, 
in a full and issuable way, the matter direct- 
ed to be tried. After some argument on both 
sides, as to whether the declaration did do this 
or not, the discussion was cut short by the 
opinion of the court thus given. 

GREER, Circuit Justice. The old fashioned 
and cumbrous machinery by which these is- 
sues of fact have been hitherto managed is 
entirely useless; and the matter to be tried 
is only involved by it in a mass of words sig- 
nifying nothing. Now, especially, since wa- 
gers of all sorts, have been discountenanced as 
illegal by the supreme court of Pennsylvania 
(Edgell v. M'Laughlin, 6 Whart. 176), there is 
no propriety in the old form; and it may as 
well be swept away at once, as the relick of 
a barbarous age. In the present issue, and in 
all future ones in this court, the matter can be 
put on the trial list at once, and the jury be 
sworn to try in the form and in the words set 
forth in the order of issue. There is no neces- 
sity of a declaration or pleading of any sort 

i [Reported by John William Wallace, Esq.}. 
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Case No. 17,787. 

WILSON v. BARNUM. 

[1 Wall. Jr. 347; i 2 Fish. Pat. Gas. 635; 6 
West. Law J. 464; 48 Jour. Fr. Ins. 20SJ 

Circuit Court, E. D. Pennsylvania. Nov. 13, 

Value op Grant of Patent— Injunction— Sec- 
ond Trial— Divided Court. 

1. The grant of a patent at the patent office, 
is not of itself, or in virtue of section 7 of the 
act of July 4, 1836 [5 Stat. 119], a bar to an 
interlocutory injunction in favour of a person 
claiming to be a prior patentee of the same 
thing; such person not having received notice 
at the patent office to appear and be heard, and 
the court on a hearing before it, > being well 
satisfied that the last patent is an interference 
with the one granted before. 

[Cited in Morse Fountain Pen Co. v. Ester- 
brook Steel Pen Manuf g Co., Case No. 
9,862.] 

2. The district judge sitting for the circuit 
court, and being himself well satisfied of an 
infringement,— although, of numerous experts 
examined, a majority thought differently from 
him on that point,— may grant an interlocutory 
injunction to restrain the use of a patented 
machine as an infringement of a prior one; the 
machine last patented not having been granted 
after notice from the patent office to the com- 
plainant, to appear and be heard. 

3. Where a jury has had a case before it and 
disagreed, a second tridl cannot be had by 
another jury from the residue of the panel. 
The case must go over in order that it may be 
tried on a new venire. 

4. Where the district judge, sitting for the 
circuit court, and being satisfied of an in- 
fringement, had granted an interlocutory in- 
junction till trial, to restrain the use of a ma- 
chine, and the president judge, after hearing 
+he evidence before the jury on the trial, dif- 
fered from his brother, who after hearing the 
same evidence, still retained his former opin- 
ion, and the jury could find no verdict; the 
*ull court, in its subsequent action on the in- 
junction, need not consider itself either as 
bound or as unaole to dissolve it: but the ac- 
tion upon it may be modified; the modification 
being largelv regulated by what probably would 
nave been the original action of a full court. 

This was a bill for an interlocutory injunc- 
tion, to restrain the defendant from using a 
patented machine -which it was said inter- 
fered with another machine previously pat- 
ented to the complainant. The defendant did 
not deny the originality of the cQmplainant's 
Invention, but asserted his own to be no in- 
fringement of it. The complainant's patent 
was an ancient one. The defendant's had 
been granted under the act of July 4, 1836 
(section 7), which directs, that whenever a 
person applies for a patent, an examination 
shall be made by the commissioner of patents 
into the originality of the alleged invention; 
and allows the issuing of a patent only m 
case the commissioner is satisfied that the in- 
vention is original. If, on examination, the 
commissioner thinks that there is an interfer- 
ence, he then gives (Act July 4, 1836, § 8) 
notice to the patentee with whose invention 
he supposes that the interference takes place, 
and lets him be heard. In this case the com- 
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missioner did not consider that there was an 
interference, and of course the complainant 
had no notice of the intended issue to the 
defendant. 

Mr. Hirst and Mr.- Stoughton of New York, 
relying, among other grounds, including those 
of fact, upon this first provision of the act, 
opposed the grant of an injunction. The de- 
fendant, they contended, has a patent which 
gives him a prima facie case everywhere. 
He has a right to trial by jury. It was im« 
possible to regard his machine as so palpably 
or so probably an infringement, as to warrant 
the summary process of injunction, whe*n the 
commissioner of patents, who has every 
means at command for ascertaining original- 
ity, and employs them all, has regarded it as 
too manifestly original to cause a question. 
The act of the commissioner may not have 
been a judicial decree in form; nor have the 
technical conclusiveness of a precedent, and 
a res adjudicata. But it deserves every re- 
spect short of that, and will receive the high- 
est respect as the investigation and a deci- 
sion on the matter by an ofilcer of state, to 
whom the investigation and decision are pri- 
marily and particularly intrusted. It is quasi 
judicial, at least. 

Mr. W. H. Seward of New York, Mr. St. G< 
T. Campbell and Mr. S. V. Smith, mentioned 
several cases where the commissioner had 
issued patents, after notice to prior patentees 
who came in and defended their rights, 
which patents had been afterwards pronoun- 
ced, judicially, to be infringements. In- this 
case there had been no notice to the com- 
plainant or to any body. The commissioner 
issued the patent upon first impressions. He 
had not perceived any infringement, only be- 
cause none had been shown to him. His act 
was extra-judicial; and if it were not, would 
be at best but a judgment without either 
writ, plea, issue or argument Even if there 
had been a hearing, the grant could not be a 
legal objection. It could not be pleaded nor 
put in evidence. It would at best be an ex- 
tra-judicial opinion of more or less weight 
If this court— after a judicial examination— is 
thoroughly satisfied of the interference, it 
will not regard such an act as conclusive on 
its conscience. 

KANE, District Judge, sitting for the' cir- 
cuit court. There are cases under the pres- 
ent laws, in which the court would enter re- 
luctantly upon the discussion of the validity 
of a patent Some of the provisions of the 
act of 1836, give a quasi-judicial character to 
the action of the commissioner of patents; 
and it has accordingly been held, I believe 
generally, as well as justly, that the patent 
itself is to be taken as prima facie evidence 
of the novelty and usefulness of the inven- 
tion specified in it. There are other cases, in 
which the oflacial action of the patent ofiice 
claims properly, a still higher degree of con- 
sideration. Whenever antagonist patentees, 
or third persons generally, have been 'first 
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called in, it is reasonable to consider the ac- 
tion as a preliminary adjudication upon their 
rights. And this for the obvious reason, that 
they have been parties, or but for their own 
fault might have been -parties, to the pro- 
ceeding on which the adjudication was based. 
But this is the limit, beyond which comity 
cannot be required to go. It eannot be ask- 
ed, that a third person shall have his legal 
rights impaired, or his legal remedies im- 
peded, by any proceeding to which he was 
not, and could not have made himself a 
party. To hold ourselves concluded by the 
action of the patent office, where that action 
has been without notice, would be as perilous 
to the interest of inventors as to that of the 
publiek. We had a ease in our own court 
not long since, where an injunction was 
sought against the real inventor, on the faith 
of a patent granted to a surreptitious claim- 
ant The grant of a patent to the defendant 
can therefore have no other effect on the 
present discussion, than as it indicates the 
opinion, which highly respectable and skilful 
officers have formed, on an ex parte examina- 
tion of the case. 

2 [We come then to the principal question: 
Does the machine, now in use by the defend- 
ant, embody the principle of the complainant's 
patent? The judicial definition of a patent, 
or of the principle it involves, in a case under 
trial, is properly, if not necessarily, a limited 
one. It regards primarily, and as a matter of 
course, the circumstances of the pending con- 
troversy. The identity or the difference be- 
tween two machines is sought, in the first 
place, by a comparison of them either in their 
elements or as a system; and we are com- 
monly said to define their mechanical princi- 
ples, when, after making such a comparison, 
we indicate the essential particulars in which 
they are alike, or otherwise. A new compar- 
ison of the patented machine with another, 
not before the subject of adjudication, as it 
presents new points of similarity or variance, 
calls for a different expression of the principle 
of the patent The aspect of the invention 
changes as we approach it in a new direction, 
and parts become prominent that were sub- 
ordinate before, and that involve perhaps im- 
portant relations to the question in dispute. 
For this reason, the cases upon the Wood- 
worth patent, which are found in the Reports, 
as well as those which have been determined 
in this court, give, for the purposes of the 
present inquiry, an imperfect definition of the 
principle of the invention. In all of those 
cases, the machine complained of carried the 
planks through it on an unvarying plane, 
which was tangential to the revolving motion 
of the planing knives, and the planing knives 
were set on the periphery of the revolver; in 
both of these particulars resembling the 
Woodworth machine. In Mr. Barnum's, the 
cutting tool is set on the face of a rotating 
disc-, and the plank advances in a plane par- 
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allel, it is said, with the disc, till the operation 
of planing is completed, and is then deflect- 
ed from the machine; thus, at the first glance, 
differing throughout, as well from the Wood- 
worth machine, as from other machines, with 
which the Woodworth has been compared on 
former occasions. 

[What then shall we regard as the principle 
of the Woodworth invention, when viewing 
it in connection with the machine of the de- 
fendant? We shall, perhaps, be led to the 
answer by tracing the history of this import- 
ant class of labor-saving machines. Before 
the present century, it had been deemed an 
object of much interest to adapt some combi- 
nation of machinery to the work of smoothing 
the surface of boards. The mechanical diffi- 
culties in the way were these: (1) That the 
cutting tools, if made to work parallel to the 
external surface of the plank, encountering 
all the sand and grit that adhered to it, soon 
lost their edge, and became incapable of pro- 
ducing a uniform surface; (2) that if the 
tools were made to cut otherwise than paral- 
lel to the surface, so as to pass through the 
gritty exterior, instead of along it, the plank 
would be alternately driven down as the tools 
struck it, and lifted up as they left it, and 
would thus have a constant and rapid vibra- 
tion under the action of the machine. 

[The engine devised by Mr. Bramah, in 
1802, was so contrived as to get rid of the 
first of these difficulties. His cutting knives 
were placed on the side or surface of a cir- 
cular rotating disc; but beyond them, at the 
extreme periphery, he placed a set of project- 
ing rough cutters, which struck the p'ank as 
it advanced in the same plane with the disc, 
and before it reached the planing knives, and 
removed the outer surface to which the grit 
adhered. His machine was imperfect, how- 
ever, for, in consequence of the elasticity of 
the plank, as well as of the machinery, and 
the vibration due to the rapid but intermit- 
ting action of his tools upon the plank, his 
cutters, after completing their work, would, 
as they revolved, come in contact again with 
the finished surface, and score it irregularly. 
[Woodworth's machine was the next which 
I need to ref er to. He affixed his cutters to 
the periphery of a revolving cylinder, and ad- 
vanced the plank towards them, under strong 
pressure, in a plane tangential to their mo- 
tion; thus making the cutters describe a 
curve upwards from the finished surface, 
through the rough surface of the plank, and 
preventing the plank from vibrating sensibly 
during the operation. This machine did its 
work effectively and well. The plank, mov- 
ing firmly along the tangent plane of the ro- 
tating cylinder, passed beyond the reach of 
the cutters, and was disengaged from the ac- 
tion of the machine at the moment the work 
was perfected. 

[This was imitated in the Gay and the Mac- 
Gregor machines, in which a flattened cone or 
dished plate wheel was substituted for the 
cylinder. By this change the corrugated sur- 
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face, which is left by the Woodworth ma- 
chine, was avoided; the action of the cutters 
being very nearly in a line parallel to the sur- 
face of the plank, and therefore producing 
shavings, instead of the chips which are 
thrown out by the Woodworth cutters. But 
as the curve in which the cutters acted became 
one of a larger circle, the deflexion between 
it and the plane of the plank's motion was, 
of course, less rapid than in the Woodworth 
machine, thus increasing, in some degree, the 
liability of the finished part of the plank to 
receive the same injury from vibration which 
was the characteristic defect in the action of 
the Bramah machine. Nevertheless, when 
the Gay and MacGregor machines were before 
this court some three years ago, it was held 
that they infringed upon the Woodworth prin- 
ciple, inasmuch as they contained the revolv- 
ing cutter acting upon a plank in the tangent 
plane of the revolver. 

[The next machine to be described is that 
of the defendant. Its appearance is in many 
respects similar to Gay's, though it differs 
materially in others. It has the Bramah disc, 
with its two sets of rough and finishing cut- 
ters; but the plank is made by a very ingen- 
ious contrivance to advance along a metallic 
guide," either in a straight or slightly curved 
line, till it comes beneath the axis of the disc, 
when by a turn in the guide it is bent out- 
wards over a small roller, and thence passes 
from the machine in a line similar to that by 
which it approached it. The finishing cut- 
ters begin to act upon the plank in a line very 
nearly parallel to its surface, and complete 
their work as the plank turns over the roller. 
We have thus a machine that cuts in a right 
plane upon a curved surface; the revolving 
disc, at the moment of finishing the work, 
forming a tangent plane to the curve of the 
advancing plank. We have, too, a roller, over 
which the plank is forcibly bent, and which, 
by its resisting pressure against the elasticity 
of the plank, holds it steady under the action 
of the cutters. That is to say, we have a 
machine just the converse, as well as the 
equivalent, of that invented by Woodworth. 
One general expression may include them 
both,— a planing machine, in which the cut- 
ters and the material move against each other 
in a curve and in its tangent plane, respec- 
tively; the material being kept from vibrat- 
ing by roller pressure. It is true that in one 
machine it is the cutter which follows the 
curved path, while the material moves along 
the plane, and that in the other the cutter 
moves in a plane, and the material is acted 
on in the curve; but there is no other differ- 
ence. 

[Is this then, a difference of principle? Can 
it be said that the essential character of a 
machine is varied by a mutual interchange or 
form and direction between the two elements 
of which it is a combination, while both ob- 
ject and effect remain as before? Does not 
the question, in its very terms, suggest Lord 
Tenterden's illustration in the Percussion 



Lock Case [Minter v. Wells], Webst, Pat. Cas. 
128, of those analogous contrivances, the 
bringing up of an anvil against the hammer, 
and the bringing down of the hammer against 
an anvil? We may recognize differences of 
details in the defendant's machine, both as 
to the means and the effect; and these may 
properly be patented as improvements upon 
the Woodworth invention, perhaps highly mer- 
itorious ones. But, considered as independ- 
ent combinations, I cannot escape the conclu- 
sion, that, whether the plank or the cutter 
have the curvilinear motion, if the other moves 
in a plane, and the two are made to act and 
react upon each other, for the same object, 
and with the same effect, the machines are in 
principle identical.] 2 

My only embarrassment in awarding an in- 
junction, has been owing to the fact, that of 
the highly educated mechanicians whose af- 
fidavits have been taken in the cause, the 
greater number have expressed an opinion 
different from that expressed by me. The 
consideration which was pressed in the ar- 
gument, that the responsibility of deciding 
this question, might with propriety be de- 
volved on a jury, has had no influence with 
me. That judicial morality might be im- 
peached for infirmity, which could shrink 
from awarding to a party his remedy after 
ascertaining his rights. "The right of a 
party to the most speedy and effectual pro- 
tection against a meditated wrong, is as 
complete as his right to redress for wrongs 
already inflicted; and the accident of posi- 
tion confers no right on one party, whether 
he be plaintiff or defendant, at the expense 
of the other. The special injunction in eq- 
uity, like the- arrest on mesne process at 
law, may be abused to the injury of an op- 
ponent; but it is no less on that account the 
duty of the judge to further them both, 
when, in the exercise of his best discretion, 
he believes that they are called for by the 
merits and the exigency." This was the lan- 
guage of the court when on a former occa- 
sion this patent was before us, and my expe- 
rience since has not taught me that it ought 
to be modified. The preventive interposition 
of equity, is very often the only effective re- 
sort of a meritorious patentee, and where the 
facts of the case are not controverted, I am 
by no means satisfied that it is not the safest 
for both parties. There is no conflict of evi- 
dence here; the question is one of deduction 
and opinion. Were the case at this time 
under trial at bar, it would be the office of 
the judge to interpret the specification, and 
define the principle of the invention. This is 
the only point of difiiculty, and it must be 
encountered by the judge, when he sits on 
one side or other of the eourt. To send the 
cause to a jury, would be to delay its adju- 
dication for many months, leaving the com- 
plainant in the meantime with his legal 
rights suspended, and swelling the measure 
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of the defendant's liabilities. I should do 
injustice to both parties, were I, with my 
present views of the merits of this controver- 
sy, to refuse the injunction. Injunction 
awarded. 

At the following sessions, the validity of 
the patent came on to be tried upon an issue 
directed to a jury; but after a thorough ex- 
amination and argument, the jury could not 
agree and were discharged. 

Mr. Hirst and Mr. W. W. Hubbell, having 
now shewn that a great number of licenses, 
about to expire within a fortnight, were 
waiting for renewal upon the decision of the 
right, and that it was otherwise very im- 
portant to their client and the publiek, that 
the right should be decided at once; moved 
for a second trial at this same term, by a 
new jury selected out of the existing panel, 
instead of waiting as they would otherwise 
have to do, until the next session, a term of 
six months. 

Mr. St. G. T. Campbell opposed the appli- 
cation. 
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absolute equality. It is impossible to say, 
what the circuit judge's opinion would have 
been, had he heard the argument for the in- 
junction. That is a matter past and gone, 
and of which no judieal cognizance could 
now be taken. Each judge was satisfied of 
the correctness of his own opinion: and ' 
whether each chose to rely on his own, or 
each to defer to his brother's, the court 
would still be equally divided. In that state 
of things, what could be done? Simply noth- 
ing. The injunction would stand of its own 
force. The inability of the jury to find a 
verdict, Mr. Seward argued, was of no sig- 
nificance. They had been summoned to set- 
tle the matter, and they had not settled it 
but left it where it was. Had they even 
found a verdict it would have been of little 
value unless approved hy the court, who if 
disapproving of it, would have set it aside 
No verdict was of no value. 



GRIER, Circuit Justice. An application of 
this same sort was made to me in a case 
while I presided in the district court at 
Pittsburgh, where the case went off by with- 
drawing a juror. A decision from one of 
the Ohio or Indiana courts was then cited in 
support of the motion. In consequence of 
that decision, I looked thoroughly into the 
matter at the time, and was satisfied that 
the decision was not founded in principles of 
the common law and was wrong. I have no 
doubt that a settlement of this patent right 
at once, is important, but it cannot be tried 
now except by consent. There must be a 
second venire. Motion refused. 



On a subsequent day, it having appeared 
by a communication from the bench that the 
court, after full argument on the evidence, 
were divided on the question of infringe- 
ment, and the jury having been unable to 
find a verdict, Mr. Hirst and Mr. W. W. 
Hubbell, moved to dissolve the injunction ab- 
solutely. It had been granted by the district 
judge, they argued, in the absenee of his 
brother, who now after full examination, 
came to the conclusion that there was no in- 
fringement. Had the latter judge been pres- 
ent when the injunction was applied for, the 
court being divided, would not have granted 
it; and if it could, would not. A jury had 
moreover refused to pronounce that there 
was any infringement. This, supported by 
the action of the patent office, which regard- 
ed the invention as original, and by the pat- 
ent which gave a prima facie right, made a 
clear ease for a jury alone. 

W. H. Seward, St. G. T. Campbell, and S. 
V. Smith, in favour of continuing the injunc- 
tion, argued that the act of either judge, sit- 
ting for the circuit court, was the act of the 
court. As a circuit court, each judge is of 



GRIER, Circuit Justice, expressing the 
high respect he entertained for the opinion 
of his Brother KANE, particularly . upon 
questions relating to patents, and KANE, 
District Judge, stating that from the time he 
found that a difference of opinion existed be- 
tween him and the presiding judge upon the 
question of infringement, his inclination was 
to have the matter disposed of, as if the 
court had been full when the injunction was 
applied for; and both members of the court 
—in the difference of opinion which existed 
between them, and which it seemed could 
not be removed— being desirous of protecting 
both parties to the suit from anyerrours 
which might exist by either dissolving ab- 
solutely, or absolutely continuing the injunc- 
tion, made an order to this effect: That the 
injunction should be dissolved if the defend- 
ant in ten days should give security in $10,- 
000 to keep an account, &c. and pay, &c. in 
case of a final decree being entered against 
him. On his failure to give such security, 
then in ease the complainant should in ten 
days afterwards give security in $20,000, the 
injunction to stand; and in default of his 
giving such security, to be dissolved without 
condition. 

[For other cases involving this patent, see note 
to Gibson v. Van Dressar, Case No. 5,402.] 
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WILSON v. BASTABLE. 

[1 Cranch, C. C. 304.] i 

Circuit Court, District of Columbia. March 
Term, 1806. 

Judgments— Equitable Relief. 
Equity will not relieve against a judgment at 
law, upon plene administravit, on the ground 
that the defendant at law could not produce 

Jud E ?] POrtea by H ° n ' WiIIiam branch, Chief 
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vouchers to support his plea, unless there be in 
-the bill an allegation of fraud, mistake, sur- 
prise, or accident. 

Motion to dissolve an injunction, to stay 
proceedings at law upon a judgment render- 
ed on the issue of plene administravit. The 
only equity stated in the bill was, that the 
defendant at- law could not support his plea 
for want of vouchers. No fraud, mistake, 
accident, or surprise, was alleged. 

E. J. Lee cited the case of Wilson v. Bell, 
2 Call, 101; Dunlop v. Shelton (bef6re Chief 
Justice Marshall); Robinson v. Bell, 2 Vern. 
140; and Stephenson v. Wilson, Id. 325. 

Mr. Swann, for the defendant, cited White 
y. Bannister's Ex'rs, 1 Wash. [Va,] 168. 

Injunction dissolved. 

[See Cases Nos. 1,097 and 17,789.] 
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WILSON v. BASTABLE. 
[1 Cranch, C. C. 394.] i 

Circuit Court, District of Columbia. April 
Term, 1807. 

Judgments— Equitable Relief- Injonctiox. 

A general allegation of difficulty in procuring 
vouchers, or of unavoidable delay in settling an 
administration account without stating from 
what circumstances that difficulty and delay 
arose, is not sufficient ground of equity to en- 
join a judgment at law. 

E. J. Lee, for plaintiffs, cited 1 Har. Ch. 
Prac. 33; 1 Fonbl. 13, 34, 340; Silk v. Prime, 
1 Brown, Ch. 138, note; Perkins v. Bayntun, 
Id. 375; Law Va. p. 165, § 33, and Act Va. 
1806, respecting mispleading by executors 
and administrators; also, Waring v. Dan- 
vers, 1 P. Wms. 295; Cockroft v. Black, 2 P. 
Wms. 29S; Croft v. Pyke, 3 P. Wms. 183; 
Jacomb v. Harwood, 2 Ves. Sr. 268; and 
Robinson v. Gumming, 2 Atk. 411. 

Mr. Swann, for defendant. 

[See Cases Nos. 1,097 and 17,788.] 

CRANCH, Chief Judge. The bill states 
that the defendant commenced a suit at law 
against the plaintiffs as administrators of 
Cumberland Wilson, deceased, upon a prom- 
issory note for £100, to which action the 
plaintiffs pleaded plene administraverunt, 
■"but from the difficulty and unavoidable de- 
lay they met with in getting vouchers for 
those to whom they had paid money for the 
•estate, and getting the estate account settled, 
they were not able to produce* evidence at 
the trial of the said suit, that they had fully 
administered, by reason whereof a verdict 
and judgment were had against them for the 
■debt aforesaid and 40 dollars damages and 
13 dollars 33 cents costs." That since the 
judgment they have settled their administra- 
tion account with the Dumfries district court, 
•"by which it will appear that they had fully 
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administered the assets which had come to 
their hands, and that the estate was indebted 
to them on the 24th of October, 1801, §17,- 
566." That since the said settlement they 
have received §896, which reduces the bal- 
ance to $16,570. That at the time the judg- 
ment was. obtained in October, 1800, there 
was due to them for money paid by them for 
the estate more than $17,566. That they have 
paid the $40 damages and the §13.33 costs, 
"and that the defendant owes the said Cum- 
berland $60." That the defendant brought 
suit in this court on the judgment and ob- 
tained judgment thereon, without allowing 
credit for the $40 damages and $13.33 costs, 
and will proceed to issue execution thereon, 
unless prevented by a court of equity;— they 
therefore pray an injunction, and general re- 
lief. 

An injunction was granted by one of the 
judges of this court. The answer of the de- 
fendant states that his action was founded 
on an accepted bill of exchange of Cumber- 
land Wilson. That the trial at law was fair, 
and contends that the plaintiffs are not en- 
titled to relief in equity; it neither admits 
nor denies the settlement of the administra- 
tion account, nor the plaintiffs' allegation of 
difficulty and unavoidable delay in obtain- 
ing vouchers and settling their accounts. 
But it insists that the defendant's claim was 
among the first to be preferred in marshalling 
the assets. It neither admits nor denies the 
payment of $40 damages and costs; but says 
he is ignorant on that subject, and is willing 
to admit it, if paid. At March term, 1805, 
this court ordered the master to state the ad- 
ministration account of the plaintiffs, noting 
the times of the respective payments, and cer- 
tifying the vouchers; upon report it appeared 
that the sums alleged by them to have been 
paid by them, in the administration of the 
estate, were principally sums due to them- 
selves, a large part whereof, and more than 
sufficient to absorb all the assets, was for 
bills of exchange, upon which Mr. W. Wilson 
was indorsed, and which he had taken up 
more than three years before the death of 
. his testator, and more than five years before 
the trial of the cause in the Dumfries district 
court. A strong presumption arises from this 
circumstance that the vouchers were in his 
own hands— and if any difficulty did arise in 
obtaining them in time to produce them at 
the trial at law, it must have arisen from 
his own negligence. It at least throws the 
burden of proof on him to show special cir- 
cumstances of accident, before any equity 
can arise in his favor. If he had a right to 
retain all the assets for the satisfaction of his 
own debt, he might have availed himself of 
it at law. Tne bill does not state any one 
specific fact of accident which prevented him 
from doing so, and such an accident cannot 
be presumed, especially in such a case. Ex- 
cepting the allegation of the payment of the 
$40 damages and the costs, which were not 
credited in the second judgment, I see no 
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ground of equity in the bill. A general alle- 
gation of difficulty in procuring vouchers, or 
of unavoidable delay in settling accounts, 
without stating from what circumstances 
that difficulty and delay arose, is too vague 
and indefinite even to support an injunction 
in the first instance. 

THE COURT, at March session, 1806, dis- 
solved the injunction, except as to the $40 
damages and $13.33 costs, which were ad- 
mitted by the defendant's counsel to have 
been paid. Since that time, no evidence has 
been produced, and the cause having now 
come to a final hearing, the court can only 
dismiss the bill with costs. 

The allegation, that the defendant was in- 
debted to the intestate in the sum of §60, is 
an amendment to the bill, I believe made 
since the dissolution. It is, however, a naked 
allegation, without circumstances and with- 
out proof. In the account taken by the mas- 
ter, it appears that the plaintiffs have paid a 
judgment for more than §2,000, rendered 
since that recovered by the defendant. This, 
probably, would at law be deemed an admis- 
sion of assets. But at all events, as the bill 
is totally deficient in equity, except as to the 
amount paid for the damages and costs, and 
as no proof, whatever, had been adduced in 
support of any circumstance of accident, the 
injunction must be perpetual as to the §40 
damages and the §13.33 costs, and the bill 
must be dismissed with costs as to the residue. 
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WILSON v. The BELVEDERE. 
[1 Pet. Adm. 258.] 
District Court, D. Pennsylvania. 1806. 
Shipping — Loading of Cakgo — Ddtt of Mate. 
[1. It is not the duty of a mate, in loading 
casks of wine from a lighter, either to work at 
the fall, or bear off with his own hands the 
cask from the side, as it is about to come 
aboard; though both duties are sometimes per- 
formed by mates from commendable motives.] 

[2. Lightermen, to whom is committed the 
charge of transporting goods from the shore, 
and slinging them in the lighter, for hoisting 
aboard, are responsible for any defect or neg- 
ligence in the manner of slinging.] 

[Cited in Spurr v. Pearson, Case No. 13,268.] 

[3. Mates, being appointed by the master, 
though approved by the owners, are the mas- 
ter's deputies, and the master must share the 
responsibility when casualties occur; so, also, 
must the seamen, unless the goods are lost by 
defective tackle, etc.] 

[4. Where a cask of wine was lost while be- 
ing hoisted aboard by the mate and crew, held 
that the master, mate, and crew must share the 
loss with all the rest of the ship's equipage, in 
proportion to their monthly wages; and the 
fact that the master had paid off the seamen 
did not in any wise affect the contritmtion of 
the mate.] 

At a foreign port of delivery and re-loading, 
where mariners are bound to deliver and re- | 



load; a cask of wine having been brought 
along side, and slung, in a lighter, by men not 
of the crew, was hoisted on board by part of 
the crew, and the mate, who occasionally as- 
sisted at the tackle fall, when the labour was 
bard. On its arrival at the point of passage 
over the waist of the ship, which was high, 
the cask suddenly turned athwart-ships, slip- 
ped out of the slings, was stoven, and the wine 
lost. The wages due the seamen were paid to 
them without deduction, and the value of the 
wine was charged solely against the mate. It 
was alleged that it was the mate's peculiar 
duty to bear off the cask from the side, while 
hoisting; which had he performed, the ac- 
cident would not have happened. Several 
casks, slung in the same way, had been hoist- 
ed in, and no casualty occurred. Many mas- 
ters of ships were examined. It was the gen- 
eral opinion, as to the duty of the mate, that 
the bearing the cask off the side was not par- 
ticularly incumbent on him, though it was 
often done by a mate, where the hands at the 
fall were no more than competent to that serv- 
ice. He might order a hand to this duty; but 
where skids, or other fixtures, for the purpose,, 
were provided, it was not always necessary; 
and much depended on slinging the cask,— the- 
business of the lightermen. 

BY THE COURT. When quarrels and per- 
sonal dissensions arise between masters and 
mates, I have often had occasion to make en- 
quiries into the appropriate and respective- 
duty of both. I have generally found great 
difficulty in ascertaining nice points of alleged 
duties, (many of them made on the spur) on 
which my decision must depend. In the pres- 
ent case, proof of two things is required: (1> 
That the mate was bound to bear off the cask 
in question. (2) That if it had been so borne- 
off, it was so well slung, that no accident 
would have occurred. It appears to me that 
the mate was not obliged, manually either to- 
work at the fall, or bear off the cask from the- 
side; though both are sometimes done by 
mates, from motives very commendable. 

The second requisite, to wit, the slinging the- 
cask, is not in proof, and would in its conse- 
quences be merely conjectural. If it was ill 
slung, the lightermen were solely responsible- 
for the whole loss. Several casks slung ia 
like manner, and none of them borne off the- 
side, had arrived safe into the hold. It there- 
fore depends upon the general principle, and: 
this ease is only of consequence, as that ap- 
plies. If the mate has been guilty of gross 
negligence, in any point peculiarly his duty, 
he alone is responsible. And so it is with the 
master or any officer, or seaman. It does not 
appear, in this ease, that the mate was grossly 
negligent. On the contrary, he had reason to* 
presume, while engaged at the tackle fall r 
that this cask was well slung, and would ar- 
rive at its berth as others had done. Lighter- 
men to whom is committed the charge of 
transporting goods from the shore, and sling- 
ing them in the lighter, are responsible for this 
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part of the business. So if stevedores are em- 
ployed, they are responsible for the stowage 
of a ship. The mate must attend to the taking 
in, and delivery of the cargo. He must take 
an account of it, according to established cus- 
tom. He must exercise a general superintend- 
ence under the master, over the -whole busi- 
ness; and if any special directions are given, 
he must obey them: where none are given, 
he must use common care and discretion, ac- 
cording to the best of his judgment; but he is 
not solely answerable for casualties. Masters 
often attempt to fix the sole responsibility on 
mates, to screen themselves, who, of all oth- 
ers, should constantly exercise the most care, 
and marked attention. If their engagements, 
in other duties, or their avocations, throw on 
the mates the executive duties, they being, 
(though approved by the owners) selected by 
the masters, and their deputies, the masters 
must share responsibilities when casualties oc- 
cur. So must the seamen generally;— I say 
generally, because if goods are lost by baa" 
ropes, or other defects of tackle, or furniture, 
against which they remonstrate, they are ac- 
quitted. The law emancipates the watchful, 
when they warn against impending misfor- 
tune,— but it mulcts in contribution the negli- 
gent and incautious. The mate in the case be- 
fore me, must bear his contribution, with all 
the rest of the ship's equipage, the master in- 
cluded, in proportion to their monthly wages. 
If the master has improvidently, or with de- 
sign, paid off the seamen, it has no operation 
to affect the mate. His contribution is not 
more or less, on that score. It is a business 
resting entirely between the master, and those 
with whom he has thought proper to accom- 
modate. This is often used as a means to in- 
troduce the seamen as witnesses, for purposes 
required by the party who deems their testi- 
mony necessary. 
Wages decreed, deducting a contribution. 



WILSON (BENNETT v.). See Case No. 1,- 
326. 



Case mo. 17,791. 

WILSON v. BERRY. 

[2 Cranch, G. O. 707.] i 

Circuit Court, District of Columbia. May 
Term, 1826. 

- Akijest op Judgment — Variance. 

A variance between the capias ad responden- 
dum and the declaration is not a ground for ar- 
resting the judgment. 

The capias ad respondendum was issued in 
trespass on the case. The declaration was in 
covenant upon a sealed instrument covenant- 
ing to pay certain debts amounting to $846- 
47, with interest. The defendant [B. M. Ber- 
ry] appeared and pleaded "covenants per- 
formed," &c, upon which there was an is- 
sue, and a verdict for the plaintiff. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



Mr. Frost, for defendant, on the 20th of 
June, 1826, moved in arrest of judgment, on 
account of the variance between the writ and 
the declaration, and cited 3 Bl. Comm. 393; 1 
Chit. 438, 443. 

Mr. Swann, for plaintiff, contended that 
judgment cannot be arrested for error in pro- 
cess. 

CRANCH, Chief Judge. This is a motion 
in arrest of judgment for variance between 
the writ of capias ad respondendum and the 
declaration; the writ being in trespass on the 
case, and the declaration being in covenant 
"Arrests of judgment arise from intrinsic 
causes appearing on the face of the record; of 
this kind are (1) Where the declaration varies 
totally from the original writ; as where the 
writ is in debt, and the plaintiff declares in 
an action upon the case for an assumpsit; for 
the original writ out of chancery being the 
foundation and warrant of the whole proceed- 
ings in the common pleas, if the declaration 
does not pursue the nature of the writ, the 
court's authority totally fails." 3 Bl. Comm. 
393. In England, pleas in abatement to the 
count could only be pleaded in actions by orig- 
inal writ. After declaration, formerly, the 
defendant might demand oyer of the writ, and 
then, the same being set forth on the roll, if 
there were any variance between the count 
and the writ, and a record or specialty, &c. r 
mentioned in the count, the defendant might 
plead such variance in abatement, or demur; 
move in arrest of judgment, or sustain error. 
1 Chit. PI. 438; Hole v. Finch, 2 Wils. 394; 
Com. Dig." "Abatement," G, 8; 3 Instr. Cler, 
62; Reg. PI. 277, 278. But, as the variance be- 
tween the writ and count could in no ease be 
pleaded without craving oyer of the writ 
(Hole v. Finch, 2 Wils. 394, 395), and the de- 
fendant cannot now have such oyer, such 
variance or defect is no longer pleadable in 
abatement, and if it be pleaded in abatement, 
the plaintiff may sign judgment, or move the 
court to set the plea aside. 1 Chit. 438; Mur- 
ray v. Hubbart, 1 Bos. & P. 646, 647; Gray v. 
Sidneff, 3 Bos. & P. 395; Deshons v. Head, 7 
East, 3S3; Boats v. Edwards, 1 Doug. 227; 
Spalding v. Mure, 6 Term R. 364. Nor will 
the court set aside the proceeding, in respect 
of the variance, as oyer of the writ cannot 
now be craved. Hole v. Finch, 2 Wils. 393; 
Oakley v. Giles, 3 East, 167; 1 Chit. 247, 249; 
Boats v. Edwards, 1 Doug. 227. It is one of 
the general requisites of a declaration, that 
it corresponds with the process (Com. Dig. 
"Pleader," C, 13), and, in bailable actions, 
with the ac etiam and affidavit to hold the 
bail (1 Chit. 248). • 

Regularly the declaration should corres- 
pond with the process; but as, according to 
the present practice of the courts, oyer of the 
writ cannot be craved, and a variance be- 
tween the writ and declaration cannot, in any 
case, be pleaded in abatement (1 Saund. 318, 
note 3; Gray v. Sidneff, 3 Bos. &• P. 395; 
Spalding v. Mure, 6 Term R. 364), and as 
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there are several instances in -which the 
court will not set aside the proceedings on 
account of a variance between the writ and 
declaration, many of the older decisions are 
no longer applicable in practice. In the 
king's bench, when the proceedings are by 
special original, the venue must be laid in 
the county, into which the original was is- 
sued, or, in bailable cases, the bail will be 
discharged; but in the common pleas the bail 
would not be discharged by such variance. 
Smithson v. Smith, Willes, 461; Id., Barnes, 
94; Stroud v. Lady Gerrard, 1 Salk. 8; Doo 
v. Butcher, 3 Term R. 611; Hole v. Finch, 2 
Wils. 393; Bac. Abr. tit. "Pleas," I, 11; Tidd, 
Prae. 582, note i.; Benson v. Derby, 1 Ld. 
Raym. 249, eont Chitty (volume 1, p. 254) 
says: "Upon common process by bill in the 
king's beneh, or upon a capias, or original 
quare ciausum fregit in the common pleas, 
the plaintiff may declare in any cause of ac- 
tion whatever, although the writ in each case 
is in trespass. Poster v.. Bonner, Cowp. 455. 
But in bailable actions, the declaration must 
correspond with the cause and the form of 
action in the affidavit, and the ac etiam part 
of the latitat or other process, for otherwise 
the defendant will be discharged out of cus- 
tody upon filing common bail; but this will 
be the only consequence, for the court will 
not, in such a case, set aside the proceedings 
for irregularity." And, even "when the pro- 
ceeding has been by special original, if there 
be a variance between it and the declaration, 
the defendant will be discharged on entering 
a common appearance; but the proceedings 
will not be set aside merely on account of a 
variance in the cause of action; and there- 
fore the only consequence of the mistake is, 
that the plaintiff loses the security of the 
bail." In Hole v. Pinch and Jackson v. Dole- 
man, cited in 2 Wils. 393, the court said: 
■"One reason why the court should not inter- 
pose is, that after the defendant hath ap- 
peared, and is in court, there is an end of 
the mesne process; and if the defendant 
craves oyer, it must be of the original writ; 
he cannot have it of the mesne process; and 
if application was to be made to the master 
of the rolls, he certainly would not refuse to 
order right originals to be made out in both 
these cases." In the ease of Murray v. Hub- 
bart, 1 Bos. & P. 647, Eyre, O. J., said: "The 
arrest, however, is not the operation of the 
writ, but of the mesne process, which is out 
of the question, after appearance." "The ob- 
jection to the mesne process being cured by 
appearance in the true name, the writ, when- 
ever it is properly called for, will be found 
to be a writ against the party by his true 
name." "The case, therefore, comes to this, 
that so long as it is the practice of the court 
to issue the mesne process first, and to allow 
an original to be sued out afterwards, if nec- 
essary to substantiate the proceedings, no ad- 
vantage can be taken, after appearance, of a 
misnomer in mesne process." In Gray v. Sid- 
nefif, 3 Bos. & P. 348, Lord Alvanley, O. J., in 
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delivering the opinion of the court, said: "It 
has been long the practice not to grant oyer 
of original writs; and though, perhaps, such re- 
fusal may be considered in the first instance 
to have been a strong measure; yet it was the 
necessary consequence of assuming jurisdic- 
tion without original." "When courts adopt a 
fiction, they must necessarily support it The 
court of king's bench would not allow a party 
to say that he was not in the custody of the 
marshal; nor the court of exchequer, that he 
was not the king's debtor. By this doctrine, 
no right is taken away from the subject, nor 
is he proceeded against in any way injurious 
to himself. If stfch a plea were to be al- 
lowed, the master of the rolls would issue a 
new writ agreeable to the declaration. If the 
court thinks itself at liberty to proceed with- 
out an original, it will never permit a mode 
of proceeding to be adopted which will have 
the effect of compelling the plaintiff to sue 
out that original which the court feels itself 
justified in acting without." See, also, De- 
shons v. Head, 7 East, 383; 1 Saund. 318, 
note 3. In England, neither the original writ, 
nor the mesne process is entered on the roll, 
so as to form any part of the record either in 
the king's bench or common pleas. A record 
in the king's bench commences in this form: 
"London, ss. Memorandum that on Monday 
next, after three weeks of St. Michael, in 
that term, before our lord the king at "West- 
minster, came R. B. by D. S. his attorney; 
and brought here into the court of our said 
lord the king, then and there, his certain bill 
against C. D. in the custody of the marshal, 
&c. of a plea of trespass on the case; and 
there are pledges of prosecution, to wit, John 
Doe and Richard Roe; which said bill fol- 
lows in these words, to wit: London, ss. 
R. B. complains of C. D. in the custody of 
the marshal of the marshalsea of our lord 
the king, before the king himself being, for 
this, to wit," &c. See 1 Modus Intrandi, 1; 
Bar.ker v. Thorold, 1 Saund. 40. A record in 
the court of common pleas commences in this 
form: "Essex, ss. Elizabeth Savil, late of, 
&c. in the county aforesaid, administratrix, 
&c. was summoned to answer to Thomas 
Wallford of a plea that she render to him 
£300, which, she detains from him; whereup- 
on the said. Thomas, by John Reynolds, his 
attorney, says," &c. A record in the king's 
bench, when sent up by writ of error, is 
headed thus: "Pleas before our lord the king 
at Westminster, of the term of the Holy 
Trinity, in the second year of the reign of 
our lord James the Second, now king of Eng- 
land/' &c Rot. Cur. Reg. 139; Grey v. 
Briggs' Adm'r, 1 Lutw. 8S9. A record from 
the common pleas is headed thus: "Pleas at 
Westminster, before George Treby, knight, 
and his associate justices of our lord the king 
of the bench, ss. In the term of St. Hilary 
in the tenth and eleventh years of the reign 
of our lord William the Third," &c. Rot 
Cur. Reg. 1337. 
It appears by the case of Longvill v. Hun- 
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dred of Thistleworth, 6 Mod. 27, that judg- 
ment cannot be arrested for variance between 
the original writ and declaration, unless the 
writ he made part of the record by oyer. 
There is no case in the books where judg- 
ment has been arrested for variance between 
the declaration and the process. In the case 
of Bragg v. Digby, 2 Salk. 658, "the defend- 
ant without praying oyer of the original writ, 
pleaded variance between the writ and count, 
showing particularly wherein; and the plain- 
tiff demurred; and it was adjudged that the 
defendant should answer over; for he ought 
to have demanded oyer of the writ before he 
could take advantage of the variance; be- 
cause, although the writ is in court, yet not 
being upon the same roll with the count, the 
defendant cannot plead to it without demand- 
ing oyer." And in Ellery v. Hicks, 4 Mod. 
246, upqn a motion in arrest of judgment on 
the ground of a variance between the orig- 
inal writ and declaration, "the exception was 
disallowed, because the defendant cannot 
take advantage of an ill original, without de- 
manding oyer of it; which had not been 
done." See, also, Stephens v. White, 2 Wash. 
(Va.) 212; Mr. Justice Lyon's opinion. In 
Lindo v. Gardner, 1 Cranch [5 IT. S.] 344, 
there is a note of the reporter, intimating 
that in Maryland the capias ad responden- 
dum is considered as part of the record; but 
this is the mere dictum of the reporter, un- 
supported by any authority. In the case of 
Lowry v. Lawrence, 1 N. T. Term It. [1 
Calnes] 71, the court said "that the declara- 
tion must be captioned (entitled) of the term 
when the writ is returned served;;' and the 
court must (from the recital at the head of 
the declaration, that "heretofore, to wit, on 
the third Tuesday of July, in July term, 1801, 
came William Lowry and brought into the 
said court then and there his certain bill," 
&c.) "necessarily intend the fact that the 
writ was returned in July term, 1801, and of 
cour&e the action, both in fact and technical- 
ly speaking, commenced previously to that 
time." 

This reasoning shows that the writ itself 
was not considered as part of the record; 
because, if the writ itself had been officially 
before the court, the judges would not have 
resorted to inference for proof of the time of 
its issuing or of its return, but would have 
looked at the writ itself. 

Finch, in his "Common Law" (folio 54b, 
French Ed., p. 172, English, Ed. 1759, lib. 3, 
c. 1), says "such is the commencement of the 
suit" (that is, the original writ). "The pro- 
ceeding until judgment consists of two parts, 
the parol and the process, and this is proved 
by the form of the writ of error; because in 
the record and process, and the giving judg- 
ment of the plaint, &c. Reg. Brev. 116; 8 
Coke, 157b. The parol which is called the 
'plaint,' is that which depends in plea, namely, 
all the time until judgment; for after judg- 
ment the suit is not said depending. And all 
this is entered of record in a roll, which is 
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called the 'plea-roll'; but the entry of the 
original writ' in the roll is but superfluous, 
forasmuch as the writ always remains of rec- 
ord, and is sufficient by itself; but it shall 
not have any roll, although the contrary is. 
used. Variance in any part of the original 
writ shall be amended at any time." "Stat, 
14, Edw. ni. c. 6; 9 Hen. V. c. 4; 4 Hen. 
VI. c. 3; 8 Hen. VI. cc. 12, 15; 5 Geo. L 
c. 13;" . 8 Coke, 156b. And again, in page 
177 (folio 56a), he says: "After the count, 
the defendant, for his aid to plead bet- 
ter, shall have oyer, if he demand it, of 
every thing which is not parcel of the record, 
as of the writ and return thereof; of an obli- 
gation and the condition, and the like." In 
Arthur Blackamore's Case, 8 Coke, 156b, 157a, 
Lord Coke says: "So at the common law the 
judges might amend as well their judgment 
as any other part of the record, &c, in the 
same term (Co. Litt 260a; 5 Coke, 74b), for 
during the same term, the record is in the 
breast of the judges, and not in the roll. But 
at the common law the misprision of clerks, 
in another term, in the process, was not 
amendable by the court; for in another term 
the roll is the record; and therefore by 14 
Edw. HI. c. 6, it is enacted, &c, that no pro- 
cess shall be annulled," &c. "But this stat- 
ute doth not extend to an original writ, nor 
to a writ which is in the nature of an orig- 
inal, for that is not included in this word 
'process.'" "Recordum" (in the writ of er- 
ror), contains "the plea-roll;" "Processus, all 
the proceedings out of it till judgment." S 
Coke, 157b. "And the first part of the record 
is the count." 8 Coke, 161a. Blackstone (3 
BL Comm. 272, 273) says, the original writ, 
issued out of chancery, "is the foundation of 
the jurisdiction of the court; being the king's 
warrant to proceed to the determination of 
the cause. For it was a maxim, introduced 
by the Normans, that there should be no 
proceedings in the common pleas before the 
king's justices without his original writ; be- 
cause they held it unfit that those justices, 
being only substitutes for the crown, should 
take cognizance of any thing but what was 
thus expressly referred to their judgment." 
Fletch. Trustees, bk. 2, c. 34; Gilb. Com. PI. 
Introduction, x; Gilb. Com. PI. 2; Fletch. 
Trustees, 58. See, also, Finch, 198, as to the 
definition of process, mesne process, and ju- 
dicial process. Finch, 168, says: "Until the 
original writ be returned the suit is not said 
depending," "nor can the courts hold plea 
but upon an original returned before them." 
Gilbert, in his History of the Practice of the 
Common Pleas (page 26), says: "The appear- 
ance of the plaintiff and defendant in propria 
persona, at the return of the writ, is recorded 
by the philazer" (the officer who issues pro- 
cess), "because he was to continue the pro- 
cess of the court, till the prothonotary took 
it upon the declaration, this prothonotary sets 
forth the authority by which the court pro- 
ceeded, that the court might appear to have 
cognizance of the cause, and that they pur- 
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sued their warrant; and therefore in all ac- 
tions where the first process is by summons, 
though he did not appear at the return of the 
summons, and they had issued several mesne 
writs, yet they only took notice of the sum- 
mons, and said summonitus fuit ad respon- 
dendum, and so in trespass, attachiatus fuit 
ad respondendum." See, also pages 96, 97. 
And in page 42 Gilbert says further: "But 
where there is a variance between the orig- 
inal and the count, or the bond, and oyer 
prayed, there the variance may be pleaded, 
because it was usual for the pleaders to 
show it to the court and have the writ abat- 
ed; these, taken down by the prothonotary, 
were the original of those pleas in abatement; 
but when the recital of the writ and the 
count itself were entered on record, if there 
were any material variance, the defendant 
might take advantage of it, not only by way 
of plea, but by motion in arrest of judgment 
after the verdict, or by a writ of error; be- 
cause the writ being the foundation and war- 
rant of the whole proceedings, if the plaintiff 
did not pursue it by his count there was no 
authority to the court to proceed in such 
cases." 

A mistake in the recital of the writ is im- 
material after verdict; and if there be a 
variance between the recital of the writ, and 
the count, the court, unless the contrary ap- 
pears, will, after verdict, intend that there 
was a good original; and that the plaintiff's 
clerk had made a mistake in the recital of it 
Redman v. Edolph, 1 Saund. 317, 318. Again, 
in chapter 10, p. 86, Gilbert says "that mat- 
ter amendable, and matter of form, as the 
law now stands, will not arrest judgment." 
And in page 87 he says: "That part of the 
count which recites the writ, was amendable 
at common law;" and in page 95: "The writ" 
(meaning the original writ) "is amendable if 
there be false Latin, if it be only in the form 
of the writ; but if it be in the substance it 
shall not be amendable; for the statute gives 
the court leave, where they have sufficient 
authority to proceed, to amend the form, but 
not to make an authority for themselves by 
altering the substance of the writ." See, 
also, Tidd, Prae. 124, and Davis v. Owen, 1 
Bos. & P. 343, that the capias is no part of , 
the record, and may be amended. 

The result of my reflections is this: In 
England, the reason why a variance, between 
the original writ and count, was fatal, was 
because the original writ was the founda- 
tion of the authority of the court to take cog- 
nizance of the cause, and the warrant to the 
judges to proceed to judgment. It was nec- 
essary that they should pursue their author- 
ity strictly. Their acts, if not warranted by 
the writ, were void. But as these writs have, 
for a long time, been grantable of common 
right, (ex debito justitise,) and as the juris- 
diction of the courts has been so long estab- 
lished, and precisely ascertained, it became 
apparent to the whole nation, that a particu- 
lar warrant to the judges, in every case, was 



wholly unnecessary, and had become a mere 
matter of form. The judges themselves, find- 
ing that justice was often defeated or de- 
layed by exceptions taken to the accidental 
variance between the count and the writ, 
even after the parties had pleaded and gone 
to trial upon the merits, decided that the de- 
fendant should not take advantage of such 
variance without oyer of the writ; and final- 
ly that oyer should not be granted when 
that was the object; and that if a variance 
appeared between the recital of the writ and 
the count, they would, after verdict, intend 
that there was a good original, which had 
been misrecited by the misprision of the clerk, 
so that, at this time, no advantage can, in 
England, be taken of any such variance. In 
that country the judicial power is not sepa- 
rated from the executive. The king is the 
source of all judicial authority. In theory, 
he himself is supposed to exercise judicial 
power. The judges are his delegates or sub- 
stitutes, and can hear no cause unless it be 
referred to them by the king, or be brought 
before them by his order. Hence the neces- 
sity, at first, of original writs. But in this 
country the judicial power is a separate 
branch of the national sovereignty. It does 
not emanate from the executive; and after 
being organized by the legislature it is inde- 
pendent of both. It exercises its functions 
suo jure, although the jurisdiction of each 
particular tribunal is described and defined 
by the legislature at the time of its erection. 
It is not necessary that each particular case 
should be referred to the court by a higher 
authority. It requires no original writ to 
warrant its proceedings. Every person has 
access to it, as of common right. It is bound 
to .hear and determine every case, brought 
judicially before it, of which it has jurisdic- 
tion. The writ whieh is issued to compel 
the appearance of the defendant, is what, in 
England, is called "process," issued from the 
court itself, and not an original writ issuing 
from another tribunal. Although it may be 
called the "original writ" because it is the 
first writ which issues in the cause, yet it 
has not the qualities of the English original 
writ; and no variance between it and the 
count can abate it, because it is not the foun- 
dation of the authority of the court; and if 
it could be thus abated, the abatement of the 
process, issuing from the court itself, could 
not deprive the court of that cognizance of 
the cause which it must have had before it 
issued the process. 

There is no instance, in the English books, 
of a plea in abatement, or of an arrest of 
judgment for variance between the count and 
the process. Such variance is seldom no- 
ticed, unless it affect the interest of third 
parties, as in bailable cases, or unless it be 
very material. - The mode of taking advan- 
tage of such variance, is not by plea, but by 
motion, either to discharge the bail, or to set 
aside the proceedings for irregularity. It is 
a motion to the discretion of the court; not 
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as a matter of strict right; and tlie court 
varies the remedy according to the justice of 
the case. 1 Chit. PI. 248, 254. When we 
find that the English courts have deemed it 
necessary for the purposes of justice to throw 
obstacles in the way of taking advantage of 
a variance between the original writ and the 
count, and that no advantage, by way of 
plea, or motion in arrest of judgment can 
there be taken of a variance between the 
process and the count, it would seem strange 
that we, who have no original writ sent to us 
as the foundation of our jurisdiction, should 
decide that the process is abated by its va- 
riance from the declaration; or that judgment 
should be arrested for that cause. The Eng- 
lish doctrine, respecting the original writ, 
is wholly inapplicable to our courts; and a 
doctrine which for its injustice and incon- 
venience, has been reprobated there, ought 
not to be gratuitously assumed here. The 
reason why, in England, judgment was ar- 
rested for variance between the original writ 
and count, was, that the court had no juris- 
diction of the cause actually prosecuted; and 
it is never too late, before judgment, to show 
that the court has no authority to give the 
judgment which is asked. But in this coun- 
try an error in the process does not affect 
the jurisdiction or authority of the court, es- 
pecially when the defendant has appeared 
upon that process and pleaded to the action. 
The process is only the means of bringing 
the defendant into court. If he appear and 
do not object to the process, nor move to be 
discharged on account of its irregularity, but 
submit himself to the jurisdiction of the 
court, it is immaterial by what sort of pro- 
cess he is brought in. 

But it may be asked, shall a man arrested 
for trespass, be obliged to answer to the 
plaintiff in an action of debt? In answ*er, it 
may be asked, why not here as well as in 
England? No inconvenience is felt there in 
this course of proceeding. The only objec- 
tion would be on behalf of the .bail, and he 
might be relieved on motion. 

I think it quite immaterial whether the 
capias ad respondendum, be, or be not, part 
' of the record; for if it be, a variance between 
It and the count is not fatal, for the reasons 
before stated; and if it be not a part of the 
record, the variance does not judicially ap- 
pear, and cannot be noticed by the court. 

The motion in arrest of judgment is over- 
ruled. 
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where a part of the plaintiffs or defendants are 
citizens of the state where the suit is brought, 
and of some other state. 
[Cited in Field v. Lownsdale, Case No. 4,769; 

Fields v. Lamb, Id. 4,775.] 
[Cited in Shelby v. Hoffman, 7 OhioSt. 453; 
Bryant v. Rich, 106 Mass. 192; Washing- 
ton, A. & G. B. Co. v. Alexandria & W. B. 
Co.! 19 Grat. 601; Beery v. Inck, 22 Grat. 
488.] 
[This was a suit by C. L. Wilson against 
Blodget and others. Heard on motion to dis- 
miss.] 

Mr. Niles, for plaintiff. 

Smith & Sullivan, for defendants. 

McLEAN, Circuit Justice. This case was 
removed from the state court under the act 
of congress, and a motion is now made to 
dismiss it, on the ground that some of the 
defendants are citizens of the state. Blodg- 
et & Co. are citizens of Massachusetts; and 
it appearing that the defendants, who are 
citizens of the state, are mere agents, and 
against whom no decree is prayed, and 
whose names may be stricken out of the 
pleadings, as they are not necessary parties, 
it is contended the jurisdiction should be sus- 
tained. It is clear that no suit can be re- 
moved from the state court by either party 
where. some of the parties, plaintiffs or de- 
fendants, are citizens of the state where the 
suit is brought, and others of a different 
state. The motion to dismiss is granted. 



Case No. 17,793. 

WILSON v. BLODGET et al. 

[4 McLean, 363.] * 

Circuit Court, D. Indiana. May Term, 1848. 

RbmovaIi ov Cacses— Citizenship. 

A suit cannot be removed from a state court 
into the circuit court of the United States, 



i [Reported by Hon. John McLean, Circuit 
Justice.]" 



Case STo. 17,793. 

WILSON v. BOYCE. 

[2 13111. 539.] i 

Circuit Court, E. D. Missouri. 1873.2 

Lien of the State of Missouri upon' the Rail- 
roads fok State Bonds— Legislation 
of the State Construed. 

1. Under the act of the Missouri legislature 
of March 3d, 1857, bonds issued by the state to 
the several railroad companies receiving them 
"constituted a first lien or mortgage upon the 
road and property" of said companies. Held, 
that the lien of the state under this statutory 
mortgage extended to lands which had before 
that time been granted by congress to aid in 
the construction of the road, and by the state 
to the railroad company, and that the hen of 
the state was not confined to the road and such 
property immediately connected with the road 
as was necessary for its operation. 

2. A title to such lands derived from the state 
(which subsequently foreclosed its lien) is su- 
perior to a title derived from the railroad com- 
pany, by deed made by the company, after it 
had accepted the provisions of the act of March 
3d, 1857, giving the state a first lien on the 
"road and property" of the company. 

This is an action of ejectment for a tract of 
land in Scott county, in this state. The tract 
in dispute is part of a large body of land ac- 
quired by the state of Missouri under the act 
of congress, entitled "An act granting the 



i [Beported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
2 [Affirmed in 92 U. S. 320.] 
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right of way, and making a grant of land to 
the states of Arkansas and Missouri to aid in 
the construction of a railroad from a point on 
the Mississippi, opposite the mouth of the 
Ohio river, via Little Rock, to the Texas boun- 
dary, near Fulton, in Arkansas, with branches 
to Fort Smith and the Mississippi river," ap- 
proved February 9th, 1S53 (Railroad Laws, p. 
5). The lands thus granted by the act of con- 
gress were afterwards granted by the state to 
the Cairo & Fulton Railroad Company of Mis- 
souri, by act of the general assembly of Feb- 
ruary 20th, 1855. The plaintiff [Blakely Wil- 
son] and defendant [Peter Boyee] each claims 
under the Cairo & Fulton Railroad Company 
of Missouri as a common source of title. The 
plaintiff claims to have derived the title of 
the Cairo & Fulton Railroad Company of Mis- 
souri by means of the following instruments: 
—(1) A deed from the Cairo & Fulton Rail- 
road Company, of date May 23d, 1857, to John 
Moore, John Wilson, and Albert G-. Water- 
man, in trust, with power of sale. [This pa- 
per bears date May 23d, 1S57, though the reso- 
lution of the board, which is the authority on 
which it rests, was made March 8th, 1858, 
and the certificates of acknowledgement are 
dated respectively April 30th, May 7th, and 
14th, 1858, so that for some reason the docu- 
ment was given a false date.] (2) An instru- 
ment purporting to be a deed from Moore, 
Wilson, and Waterman, trustees, of date No- 
vember 25th, 1859, to one H. S. Hamilton. (3) 
A deed bearing date March 29th, 1860, from 
H. S. Hamilton to Walter A. Stevens. (4) A 
deed of date November 23d, 1860, from Walter 
A. Stevens to Blakely Wilson, the plaintiff. 
The defendant, who, is tenant in possession, 
claims that Thomas Allen, his landlord, has de- 
rived the title of the Cairo & Fulton Railroad 
Company of Missouri by means of two cer- 
tain statutory mortgages put upon its property 
by the railroad company, and by the proceed- 
ings that were subsequently had for the fore- 
closure of said mortgages. 
. The first of the two mortgages was created 
under the act of the general assembly, en- 
titled "An act to expedite the construction of 
the Cairo & Fulton Railroad of Missouri," 
passed December 11th, 1855. The first section 
of the act made provision for the issuing of 
the bonds of the state, and the delivery of 
them to the railroad company, to aid the com- 
pany in the building of its road. The second 
section forbade the delivery of the state bonds 
to the company until the acceptance thereof 
should be signified to the secretary of state 
by a certificate of the company filed in the 
secretary's office. The third section provides 
that "each certificate of acceptance so execut- 
ed and filed as aforesaid, shall be recorded in 
the office of the secretary of state, and shall 
thereupon become and be, according to all in- 
tents and purposes, a mortgage of the road, 
and every part and section thereof, and its ap- 
purtenances to the people of this state, for se- 
curing the payment of the principal and inter- 
est of the sums of money for which such | 
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bonds shall from time to time be issued and 
accepted as aforesaid." State bonds, amount- 
ing to $250,000, were delivered to the railroad 
company under this act after March 3d, 1857. 
The second of the two mortgages arose under 
the act of the 3d day of March, 1857, entitled 
"An act to amend an act to secure the com- 
pletion of certain railroads in this state, and 
for other purposes," approved December 10th, 
1855. By the 20th section of the act there was 
"granted to the Cairo & Fulton Railroad Com- 
pany an additional loan of 8400,000." By the 
17th section it was provided that ''all bonds 
issued under the provisions of this act shall 
constitute a first lien or mortgage upon the 
road and property of the several companies so 
receiving them, in the same manner as pro- 
vided by the act approved February 22d, 1851, 
to expedite the construction of the Pacific 
Railroad, and of the Hannibal & St Joseph 
Railroad, and the act approved December 10th, 
3855, of which this is amendatory." On the 
19th day of October, 1857, the board of direct- 
ors adopted a resolution accepting the pro- 
visions of the act of the 3d day of March, 
1857, as required by the 16th section of the 
act and afterwards, in due time filed a copy of 
it in the secretary's office, and thereupon the 
amount of bonds granted by the act were is- 
sued and delivered to the railroad company, 
and the company in due form filed in the sec- 
retary of state's office the certificates of ac- 
ceptance required by the 4th section of the 
act of February 22d, 1851. The railroad com- 
pany having made default in the payment of 
the interest on these bonds, and remaining in 
default for a number of years, the general as- 
sembly passed the act of the 19th day of Feb- 
ruary, 1866, called the "Sell-Out Law" (Laws 
of Adjourned Session of 1S66, p. 108), by 
which provision was made for the foreclosure 
of the mortgages and for the sale of the mort- 
gaged property. Pursuant to the provisions of 
the act just cited, a sale of everything that be- 
longed to the railroad company in foreclosure 
of these mortgages was made, at which the 
state became the purchaser, and the state 
thereupon re-sold to McKay, Reed, Vogel, and 
Simmons, who afterwards sold and conveyed 
to Allen, the defendant's landlord. The plain- 
tiff's counsel, in the progress of the trial, con- 
ceded that if the State's mortgages covered the 
property in dispute, the defendant's landlord 
had, by means of the proceedings shown in 
evidence, acquired a good title. 

Mr. Clover, for plaintiff. 
Dryden & Dryden, for defendant. 



Before DILLON, Circuit 
TREAT, District Judge. 



Judge, and 



DILLON, Circuit Judge. This Is an action 
of ejectment. The parties have stipulated 
'that the title to the land in controversy was 
at one time in the Cairo & Fulton Railroad 
Company, and it is under the company that 
each party claims to derive title— the plaiutiff 
under a deed made by the trustees «f the 
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company, November 25th, 1859, to one Ham- 
ilton; the defendant under an alleged first 
mortgage lien in favor of the state of Mis- 
souri and its subsequent foreclosure, and the 
sale of the land by the state to the grantors 
of the defendant's landlord. 

It was admitted on the trial by the learn- 
ed counsel for the plaintiff, that if the state 
had a lien upon this land by virtue of the 
statutory mortgages in its favor, created ei- 
ther by the act of December 11th, 1855, or 
the amendatory act of March 3d, 1857, the 
title was subsequently acquired under a fore- 
closure of its lien by the state, and by it con- 
veyed to the grantors of the landlord of the 
defendant. One question, if decided in fa- 
vor of the defendant, as we think it must be, 
is decisive of the case, and that is: Did the 
lien or mortgage in favor of the state under 
the act of 1855, or 1857, embrace or extend 
to the lands of the company which were 
granted by congress to the state, and by the 
state to the company, to aid in the construc- 
tion of its road? 

The point of the controversy is just here: 
The plaintiff admits that the state had, by 
virtue of these acts, a first lien upon the 
road and all the lands necessary to its use 
and operation as a railroad, but denies that 
this lien extended to the lands of the com- 
pany, which had been granted to it by con- 
gress to aid, by a mortgage or sale thereof, 
in the construction of its road. On the oth- 
er hand, the defendant contends that to se- 
cure the state for the bonds issued to the 
company under the acts named, the state 
stipulated for, and the company consented to 
give, a first lien, not only upon the road and 
its appurtenances, but as well upon the other 
property of the company, including its lands. 

By the act of December 11th, 1855, when 
accepted by the company as it was, there 
was created a first mortgage in favor of the- 
state upon "the road and every part and sec- 
tion thereof, and its appurtenances." But, 
by the amendatory act of March 3d, 1S57, the 
language was changed, and it was provided 
that "all bonds issued under the provisions 
of this act shall constitute a first lien or 
mortgage upon the road and property of the 
several companies so receiving them, in the 
same manner as provided by the act ap- 
proved February 25th, 1851, to expedite the 
construction of the Pacific Railroad, and the 
Hannibal & St. Joseph Railroad, and the act 
approved December 10th, 1855, of which this 
is amendatory." 

All of the state bonds to the Cairo & Ful- 
ton Railroad Company were issued after the 
act of 1857 was passed and its provisions 
had been accepted by the company; and the 
act was accepted by the company prior to 
the time when it authorized the execution of 
the conveyance of its lands in trust to Moore, 
Wilson, and Waterman. Indeed, the convey- 
ance to these trustees in terms refers to the 
acts of 1853 and 1857, and recognizes the pri- 
ority of the state to the extent provided for 
SOfed.cas. — 8 
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in these acts; but in reciting that upon 
which the lien of the state attached, the lan- 
guage of the act of 1855 is followed, and 
the word "property," used in the act of 1857, 
omitted, apparently ex industria. 

It is unnecessary to consider whether the 
lien provided for in the act of 1853 upon "the 
road and every part and section thereof, and 
its appurtenances," extended to the lands 
which had been granted by eongress, because 
the state was equally entitled to the security 
provided for in the act of 1857, which was 
"a first lien or mortgage upon the road and 
property of the company." 
. This legislation has been construed by the" 
supreme court of Missouri. Whitehead v. 
Vineyard, 50 Mo. 30. In the case just cited 
that court decided that, by the act of 1857, 
the state's lien extended to "all the corpo- 
rate property of the companies named in the 
act," to lands as well as to the road proper, 
and even to lands subsequently acquired by 
the companies, as well as to those owned by 
them when the act was passed. We do not 
stop to inquire whether the nature of the 
case is such (the state having been a party 
in interest) that the construction of the state 
legislation by the highest tribunal of the 
state should not conclude us; for it will be 
admitted that a different judgment is not to 
be here pronounced, resulting in disturbing 
or overturning titles held good in the state 
tribunals, unless the opinion of the state su- 
preme court is clearly erroneous. 
. Upon the best consideration we have been 
able to give to the subject, we concur in the 
opinion that by the act of 1857, however it 
would have been under the act of 1855, the 
lien of the state extended to the lands as 
well as to the road proper and its appurte- 
nances. 

We mention briefly the reasons that give 
support to this conclusion:— 

1. The anxiety of the state to have full se- 
curity is manifest on the face of all the 
enactments relating to the subject, and 
hence the provision for a first lien or mort- 
gage, which was not only to be upon the 
road, but upon the property of the company. 

2. The terms "road and properly" are gen- 
eral and comprehensive, and as the word 
"property" was specially inserted in the lat- 
ter enactment, it must be supposed, particu- 
larly in legislation of such great moment, 
that it was advisedly done either to close 
doubts, or to extend the lien to property 
which would not be embraced by the words 
"road and its appurtenances." The lien ex- 
tends not only to the road, but in addition to 
the property of the company— to property 
which would not or might not be embraced 
by the language "road and appurtenances." 
What property was meant? What so likely 
as the lands of the struggling companies, 
which, without the aid of the state by bonds, 
were unable to go on with their enterprises, 
and what more appropriately than lands falls 
within the comprehensive term property? 
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3. If the lands of tlie company be excluded 
from the mortgage, it is difficult to give a 
construction to the act which "will give any- 
adequate or considerable significance to the 
word property. 

The plaintiff's counsel argues that the act 
of 1857 "gave the state a mortgage upon 
nothing other than the road and property of 
the company held for the purpose of the 
road," and he adds: "The term property can 
be well satisfied without giving it the inter- 
pretation of including all the land granted 
the road, not for its purposes of a rail- 
road corporation, but in aid of the construc- 
tion of the road. The term property is ev- 
idently meant to include, and to include noth- 
ing more, than the road-bed, rails upon it, 
turn-outs, depots, erections, buildings, fran- 
chises, locomotives, passenger and freight 
cars, hand cars, tenders, tools, machinery, 
materials, etc. and all property as part and 
necessary part of the entire establishment, 
movable or immovable, essential to the pro- 
duction of tolls and revenue." 

But would not all this, or substantially all 
this, unless it be the franchise of being a cor- 
poration, be covered by a mortgage upon the 
road of the company, or the road and its ap- 
purtenances? 

Under this view the defendant's landlord 
has the title, and this makes it unnecessary 
to determine whether the plaintiff would al- 
so fail for the reason that the deed to Ham- 
ilton was never executed or delivered by the 
trustees so as to be operative as a convey- 
ance of the lands described therein. 

Judgment for the defendant. 

NOTE. A special finding of facts was made, 
and the case taken to the supreme court, [where 
the above judgment was affirmed. 92 U. S. 320]. 
Further, as to legislation of the state of Missouri 
in aid of railways, and the rights of the gran- 
tees of the state, see Murdock v. Woodson [Case 
No. 9,942]. 
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WILSON v. BBINKMAN et ul. 

[2 N. B. K. 468 (Quarto, 149); 1 Chi. Leg. 
News, 193; 2 Am. Law T. Rep. Bankr. 65.] i 



District Court, E. D. Missouri. 
Term, 1869. 



March 



Bankruptcy— Insolvent Merchant — Unlawful 
Preferences. 

1. A merchant or trader who cannot pay his 
debts, in the ordinary course of his business, is 
insolvent. 

2. A creditor who knows that his debtor can- 
not pay all his debts in the ordinary course of 
his business, has .reasonable cause to believe 
his debtor to be insolvent, and will not be al- 
lowed to secure, by confessions of judgment and 
the levy of executions, any preference over oth- 
er creditors, and the assignee in bankruptcy 

i [Reprinted from 2 N. B. R. 468 (Quarto, 
149), by permission. 2 Am. Law T. Rep. 
Bankr. 65, contains only a partial report.] 



may recover the property seized and taken upon 
executions under such judgments, or the value 
thereof. 

[Cited in Martin v. Toof, Case No. 9,167; 
Goodenow v. Milliken, Id. 5,535; Haskell 
v. Ingalls, Id. 6,193; Strain v. Gourdin, Id. 
13,521.] 

A petitior was filed by creditors against Au- 
gust Brinkman, of Cape Girardeau, alleging 
several acts of bankruptcy, by the confession 
of judgment to several creditors with a view 
of giving them a preference, and by procur- 
ing and suffering his goods to be taken in exe- 
cution with a view of giving a preference. 
At the hearing of the rule to show cause, these 
charges of acts of bankruptcy were with- 
drawn, and the act charged that he, August 
Brinkman, being a merchant and trader, had 
fraudulently suspended payment of his com- 
mercial paper and had not resumed within 
fourteen days. This charge was confessed 
and the party adjudged a bankrupt, and the 
plaintiff was subsequently appointed assignee. 
The assignee after his appointment filed his 
bill in chancery against the defendants, al- 
leging that on February 4th, 1868, the said 
August Brinkman, being insolvent, and in 
contemplation of insolvency and in contem- 
plation of bankruptcy, he being then a resi- 
dent of Cape Girardeau county, did, with a 
view of giving a preference to the defendants. 
Ernest Brinkman, Louis Stortz, and Fritz 
Johns, who were then creditors of said August 
Brinkman, and had good reason to believe him 
insolvent and to be acting in contemplation 
of bankruptcy and in contemplation of insol- 
vency, go to Commerce, in Scott county, and 
there confessed judgments in favor of said. 
Ernest for three thousand six hundred and 
forty dollars, of Fritz Johns for two hundred 
and sixty-two dollars and sixty-five cents, of 
said Louis Stortz for three hundred and ten 
dollars, and that on said several judgments 
executions were issued to the defendant, Her- 
man Bader, who was then sheriff of Cape 
Girardeau county, and delivered to said sher- 
iff, who on February 11, 1868, levied the said 
writs by seizing the stock of goods in the store 
of said August Brinkman in Cape Girardeau, 
together with the books, notes, and accounts, 
and also by levying the same upon certain real 
estate; that said sheriff sold the stock of 
goods for the sum of three thousand one hun- 
dred and nineteen dollars, on February, 1868. 
and sold said real estate for the sum of fifty 
dollars, and collected of said notes and ac- 
counts the sum of two hundred and seventy- 
seven dollars and twenty-five cents, making a 
total of three thousand four hundred and 
forty-six dollars and twenty-five cents; that 
said August Brinkman did thereby suffer and 
procure his goods and property to be seized 
on execution, with a view of giving a fraudu- 
lent preference to his said creditor, and with 
a view to prevent his property from coming 
to his assignee in bankruptcy and from being 
distributed under the provisions of the bank- 
rupt act. The defendant Bader answered, 
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setting out the delivery to him of the writs 
fieri facias, and his proceedings thereunder, 
showing a balance in his hands after deduct- 
ing costs and commissions, and submitting 
himself to the judgment of the court The 
defendants, Ernest Brinkman, Stortz, and 
Johns, answered, setting forth that the debts 
for which said judgments were confessed were 
honestly due them; denying that they had 
reason to believe that said August Brinkman 
was insolvent, or that he was acting in con- 
templation of insolvency or in fraud of the pro- 
visions of the act of congress [of 1867 (14 
Stat. 517)], and denying that said judgments 
were voluntarily confessed by said August 
Brinkman, with a view of giving a fraudulent 
preference; and alleging that August Brink- 
man was induced to give said confessions of 
judgment by the earnest solicitations of the 
defendants, and by the operating upon his 
fears, and thus inducing him to go to Com- 
merce with them and to confess said judg- 
ments, and claiming that they, by thus pro- 
curing said judgments and causing said exe- 
cutions to be levied, had exercised only their 
legal rights in the premises. 

To this answer the plaintiffs filed a replica- 
tion, and the ease was heard upon bill, an- 
swer, replication, and proofs. Depositions 
were taken upon both sides. The evidence 
showed that the judgments were confessed by 
August Brinkman by his appearing in person 
before the Scott circuit court, and authorizing 
judgments to be entered upon notes given by 
him immediately before the date of the judg- 
ments for debts then due by him, in good 
faith and for a good consideration; that said 
August Brinkman was in fact insolvent and 
unable to pay his debts in the ordinary course 
of his business; that he was hard pressed by 
some of his St Louis creditors, and that at- 
tachments had been threatened and even is- 
sued, but not levied, for fear there was not 
sufficient ground to sustain them. The testi- 
mony offered by the plaintiff tended to show 
that August Brinkman well knew his condi- 
tion, as did also his judgment creditors, and 
that he was determined to take care of his 
friends; and that in going to Scott county he 
was not influenced by fear of any of the par- 
ties in favor of whom he confessed the judg- 
ment The testimony offered by the defend- 
ants tended to show that in confessing the 
judgments, he was influenced by the pressure 
and urgent solicitations of the judgment cred- 
itors; that the attorney of the creditors sent 
for him to come down to Commerce, and in- 
duced him to confess said judgments, and 
that said confessions were obtained by the 
pressure brought to bear upon him, and cyere 
not voluntary upon his part. 

Jones & Davis, for complainants, cited Black 
& Secor's Case [Case No. 1,457], and Craft's 
Case [Id. 3,316]. 

C. C. Whittlesey and Lewis Brown, for re- 
spondents, cited 5 Johns. Ch. 428; Thompson 
v. Freeman, 1 Term. R. 155; 'Smith v. Payne, 



6 Term. R. 152; Swope, Levy & Co. v. Arnold 
[Case No. 13,702]; and In re Kerr [Id. 7,728], 

TREAT, District Judge. Upon a review of 
the facts of the case, without going through 
all the testimony presented, it is sufficient to 
say that it appears that August Brinkman 
knew that he was insolvent, and unable to 
pay all his debts, and, being hard pressed by 
some of his creditors, he determined to take 
care of his friends, who procured the execu- 
tions to be issued with the purpose of getting 
ahead of the other creditors. The evidence 
really presents a case of a confederation be- 
tween a debtor in failing circumstances and 
some of his creditors, by which the debtor 
confessed judgments with the intention of 
giving a preference to some, over the other, 
creditors. It is claimed by the respondents 
that the confessions of judgment were pro- 
cured by their urgent solicitations, and by a 
pressure brought to bear upon the debtor, and 
by appealing to his fears, so that the confes- 
sions were not voluntary upon his part, but 
extorted from him by a kind of duress. The 
evidence shows no such ease, but presents one 
of a purpose formed to accomplish what the 
bankrupt act forbids. Under the present act 
there is no discrimination between cases of 
voluntary or involuntary preference. This 
matter has been well considered in the deci- 
sion lately made by the United States district 
court in Michigan, in the case of Foster v. 
Hackley [Case No. 4,971], which discusses fully 
the provisions of sections thirty-six and thirty- 
nine of the 'act, and concludes that where the 
creditor has reasonable cause to beiieve that 
the act done was in fraud of the bankrupt 
act or that there was an intention to prevent 
the property of the bankrupt from being 
equally distributed, that a fraud is worked, 
and the operation of the act is impeded; and 
that a conveyance of all his property by a 
debtor to one creditor, or set of creditors, is 
evidence of such intention; for if the transac- 
tion will, in fact, impede the operation of the 
statute, the parties must be supposed to 
know the consequence of their acts. 

It is immaterial whether the confessions of 
judgments were voluntary or involuntary, and 
procured by pressure upon the debtor, and 
as the judgment creditors sought to procure a 
preference over other creditors, the assignee 
may proceed to recover the property which 
has been seized and sold by the sheriff under 
the executions issued upon these judgments. 
It is claimed that the preference thus sup- 
posed to be obtained was not a voluntary 
preference given by the debtor, but was ob- 
tained from the debtor by operating upon his 
fears, and that the presence of the prosecut- 
ing attorney, who was also the attorney of 
the creditors, operated to produce such fears. 
But the attorney tells us that when he saw 
the bankrupt he assured him that there was no 
danger; and it is apparent from the evidence 
that, whatever threats may have been made, 
they did not proceed from these judgment 
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creditors; and then the bankrupt proceeded to 
do an act which exposed him to penalties pro- 
vided in the act. A trader is insolvent when 
he cannot pay his debts in the ordinary course 
of trade and business. Here was a debtor in 
failing circumstances, against whom attach- 
ments had been issued, who enters into a con- 
trivance to defeat the attachments and the 
impending levy thereof. The whole proceed- 
ing was fraudulent and void under the provi- 
sions of the statute. A decree will be entered 
for the value of the property sold by the sher- 
iff; and as no evidence is presented of such 
value, except the amount of the sales made 
by him, the decree will be for the gross amount 
of the sales as returned in his answer, and 
the judgment creditors must be left to pay 
the costs of their own suits. The court, upon 
the statement of the counsel for the parties, 
that the suit had been conducted by a sort of 
amicable arrangement, for the purpose of fair- 
ly testing the questions of law, so far modified 
its decree as to adjudge the sheriff to pay over 
to the assignee the net instead of the gross 
amount of sales. 



Case No. 17,795. 

WILSON v. The CHANCELLOR LIV- 
INGSTON. 

[Nowhere reported; opinion not now acces- 
sible.] 



Case K"o. 17,796. 

WILSON v. CHILDS. 

ANSHUTZ t. CAMPBELL. 

In re WEAMER. 

[8 N. B. R. 527; i 10 Phila. 275; 30 Leg. Int. 

321; 6 Chi. Leg. News, 27; 5 Leg. Op. 

182; 21 Pitts'j. Leg. J. 17.] 

District Court, W. D. Pennsylvania. 1873. 

Bankruptcy — Execution Creditors — Priority — 
Injunction. 

1. The right of an execution creditor or a 
landlord, upon a warrant of distress, is .para- 
mount to that of the assignee in bankruptcy, 
where the execution or warrant of distress was 
issued before the commencement of proceedings 
in bankruptcy. Marshall v. Knox [16 Wall. 
(S3 U. S.) 551] cited and followed. 

2. An injunction will be refused when there 
has been a failure to file a bill in equity, as 
there is, in such a case, nothing upon which a 
motion for an injunction can rest. 

McCANDLESS, District Judge. As nearly 
the whole of this week has been occupied 
with the argument of these cases, there is no 
time to elaborate an opinion upon the points 
submitted. All the court can do is to state 
the result, and the simple principle which 
must govern us in these, and in all like cases 
in the future. The recent decision of the su- 
preme court of the United States in the case 
of Marshall v. Knox [16 Wall. (83 TL S.) 
551], must control us. It is there held, that 

i [Reprinted from 8 N. B. R. 527, by permis- 
sion.] 



where an execution has issued from a state 
court, and a levy has been made before the 
commencement of the proceedings in bank- 
ruptcy, the possession of the assets cannot be 
obtained by the assignee. The latter, in such" 
cases, is only entitled to such residue as may 
remain in the sheriff's hands, after the debt 
for which the execution issued has been satis- 
fied. As by the laws of Pennsylvania the exe- 
cution is a lien upon all the personal property 
of the defendant from the moment it reaches 
the sheriff's hands, the right of the execution 
creditors, or of a landlord, upon a warrant is- 
sued before the commencement of the pro- 
ceedings in bankruptcy, is paramount to the 
assignee in bankruptcy, and will control the 
fund as against the general creditors. But in- 
asmuch as no bills in equity have been filed in 
any of these eases there is nothing upon 
which a motion for an injunetiorL can rest, 
it for this reason must be disallowed, inde- 
pendent of any question upon the merits. 
The preliminary order is dismissed. 



Case ISTo. 17,797. 

WILSON et al. v. CITY BANK. 

[3 Sumn. 422.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1838. 

Federal Courts— Jurisdictional Averments- 
Alienage of Partt — Corporations — 
Citizenship of Corporators. 

1. It is not sufficient to give jurisdiction to 
the courts of the United States, to allege, that 
a party is an alien. There must also be an 
allegation, that he is a subject or citizen of 
some one foreign state. 

[Cited in Prentiss v. Brennan, Case No. 11,- 
385; Hinckley v. Byrne, Id. 6,510.] 

2. Nor is it sufficient to give jurisdiction, 
where a corporation is a party, to allege, that 
all the corporators are citizens of the United 
States. There must be an allegation, that the 
corporators are all citizens of some one or more 
state or states of the United States. 

[Cited in Commercial Bank of Commerce v. 
Green, Case No. 3,059.] 

3. The circuit court has jurisdiction to aid in 
enforcing the judgment of a state court. 

4. In the case of a bill against a banking cor- 
poration, to account for certain property held 
by them, as collateral security for debts due 
them from a third person, and to apply the sur- 
plus, after satisfying themselves, to the plain- 
tiff's debt, the debtor is a necessary party to 
the bill. 

[Cited in Greene v. Sisson, Case No. 5,768; 
Kellum v. Emerson, Id. 7,669; Florence 
Sewing: Mach. Co. v. Singer Manuf'g Co., 
Id. 4,884.] 

Bill in equity. The bill alleged, that the 
plaintiffs (Fletcher Wilson, Melville Wilson, 
and Gabriel Shaw, bankers and co-partners, 
under the firm of Thomas Wilson & Co.) were 
of London, in England, and aliens to each 
and all of the United States; that S. G. Wil- 
liams, June 1, 1837, being then of Boston, 
but now of New York, out of the jurisdiction 

i [Reported by, Charles Sumner, Esq.] 
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of this court, was indebted to tlie plaintiffs 
in the sum of £7,000 on a balance of account, 
and refusing to pay the same, the plaintiffs 
sued out a writ against the said Williams, 
in the court of common pleas for the county 
of Suffolk, in Massachusetts; and subse- 
quently recovered damages against him for 
$30,000 and upwards, on which execution is- 
sued, and was delivered to the sheriff, who 
returned nulla bona; that Williams, before 
execution issued, left the state, insolvent, and 
has not since been within its jurisdiction. 
That the said Williams heretofore transfer- 
red stocks, lands, goods, and choses in action 
to the defendants, a corporation, all the mem- 
bers whereof were citizens of these United 
States, to secure the payment of certain notes 
he owed to them; that such property was 
more than sufficient to pay claims of the de- 
fendants, and that the residue ought to be ap- 
plied to the payment of the plaintiff's claim. 
The bill concluded with a prayer, that an ac- 
count might be taken of the principal and 
Interest due on the plaintiff's claim against 
Williams, and of what was due from him to 
the defendants, and of the property held as 
security therefor; and that the same be ap- 
plied to the payment thereof, and the resi- 
due to payment of the plaintiffs' judgment; 
and that the defendants be restrained from 
conveying the property. 

To the bill the defendants put in a demur- 
rer, on various grounds. (1) Because the bill 
alleged that the plaintiffs were aliens; but 
did not allege that they were citizens or sub- 
jects of any foreign state. (2) Because the 
bill alleged that the defendants were a cor- 
poration created by a law of Massachusetts, 
and that all the members were citizens of the 
United States; but did not allege that they 
were citizens of Massachusetts. (3) Because 
the bill sought to enforce the judgment of the 
court of common pleas of Massachusetts, a 
<:ourt foreign to the United States court. (4) 
Because the bill sought an account between 
the plaintiffs and Williams, and also between 
the defendants and Williams; and that Wil- 
liams' property should be applied to the pay- 
ment of their respective claims; yet did not 
make him a party, and expressly alleged that 
he was out of the jurisdiction of the court. , 

P. O. Loring and P. Blair, for defendants, 
in support of the demurrer. 

I. As to the first ground of demurrer. The 
words of the constitution of the United 
States, relative to the jurisdiction of the ju- 
diciary, are "controversies between a state 
or citizens thereof, and foreign states, or citi- 
zens or subjects." The judiciary act is 
broader in its language, giving jurisdiction 
generally, where an alien is a party. But this 
has always been restricted in construction to 
the provisions of the constitution. There 
may be aliens who are not citizens or sub- 
jects of any foreign state, recognized by the 
law of nations; as, for instance, persons born 
and residing in piratical settlements, not rec- 
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ognized by any state or country. Aber- 
crombie v. Dupuis, 1 Cranch [5 U. S.] 243; 
3 Day, 294; Society for Propagation of Gospel 
v. Wheeler [Case No. 13,156]; Brown v. 
Keene, 8 Pet. [33 U. S.] 114. 

II. As to the second ground of demurrer, 
they cited Picquet v. Swan [Case No. 11,134]; 
Birethpaut v. Bank of Georgia, 1 Pet. [26 
U. S.] 238; Story, Eq. PL 384; Emery v. 
Greenough, 3 Dall. [3 U. S.] 369; Bingham 
v. Cabot, 3 Dall. [3 U. S.] 382; Strawbridge 
v. Curtis, 3 Cranch [7 U. S.] 267; Hope Ins. 
Co. v. Boardman, 5 Cranch [9 U. S.] 57; 
Kitchen v. Strawbridge [Case No. 7,854]; 
Butler v. Farnsworth [Id. 2,240]; Kirkpat- 
rick v. White [Id. 7,850]. 

III. As to the third ground of demurrer. 
That the several states are in some respects 
foreign to each other, has been held in a 
variety of cases; a familiar instance of 
which is, that a bill of exchange drawn in one 
state on a person in another is a foreign bill. 
That the United States courts are foreign to 
the state courts, was held by Parsons, C. J., 
in Bissell v. Briggs, 9 Mass. 461. The circuit 
court has no jurisdiction to enjoin the judg- 
ment of a state court, nor a state court to 
enjoin a judgment of the circuit court. Diggs 
v. Wolcott, 4 Cranch [8 U. S.] 179; McKim v. 
Voorhis, 7 Cranch [11 U. SJ279. These courts 
are foreign to each other, in the same sense in 
which the courts of the several states are for- 
eign to each other. Their powers are derived 
from different sovereignties. Would a court of 
the state of New York give the relief sought 
in this case? Would the court of chancery in 
England lend its aid to enforce a judgment of 
a court of Scotland, or Ireland, or of a for- 
eign power? There, no authority has been 
found to maintain such a position. The court 
of chancery will not aid the jurisdiction of an 
inferior court. 

IV. As to the fourth ground of demurrer. 
That Williams can be made a party is fully 
established in the case of Picquet v. Swan 
[supra], and also by numerous other deci- 
sions in the United States courts. See, also, 
the 11th section of the judiciary act [1 Stat. 
78]. That he is an essential and necessary, 
and not a mere formal or passive, party 
seems obvious. The bill seeks that accounts 
may be taken between him and the defend- 
ants, and also between him and the complain- 
ants, and that his property may be applied to- 
the payment of the amounts to them respec- 
tively found to be owing. How are these ac- 
counts to be taken in his absence? How is 
the debt alleged to be owing to the defend- 
ants to be ascertained? It must depend en- 
tirely on the answer of the defendants, and 
they may state it to be what they please, ana 
Williams has no opportunity to contradict or 
contest it. How is the plaintiffs' debt to be 
established? Their judgment may have been 
paid in whole or in part; or they may hold 
collateral security for its payment; or there 
may be an agreement, not unusual, that the 
judgment shall not be enforced within a lim- 
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ited time. But if this suit can be brought to 
a final decree without making him a party, 
a large amount of his property may be con- 
clusively disposed of in the payment of ficti- 
tious claims, and be irretrievably lost to him. 
The general rule is, that a suit cannot pro- 
ceed -where a party, whose interests are 
sought to be affected, is out of the jurisdic- 
tion. Story. Eq. PI. §§ 83, 84, 416, 543; 
Browne v. Blunt, 2 Russ. & M. 83; U. S. v. 
Howland, 4 Wheat. [17 U. S.] 108; Roveroy 
v. Grayson, 3 Swanst. 145; Pierson v. Robin- 
son, 3 Swanst. 140; West v. Randall [Case 
No. 17,424]; Russell v. Clark, 7 Craneh [11 
U. SJ 69; Caldwell v. Taggart, 4 Pet [29 U. 
S.] 190. 

C. P. and B. R. Curtis, for plaintiffs, spoke 
against the demurrer. 

I. As to the first ground of demurrer. The 
judiciary aet gives jurisdiction where an alien 
is a party. The bill avers, that the plain- 
tiffs are aliens. It pursues the language of 
the act of congress, of course this act is in- 
terpreted as consistent with the constitution, 
and the word "alien" is, therefore, held to be 
"a foreign citizen, or subject." Piequet v. 
Swan [supra]. So, by the averment in the 
bill, that the plaintiffs are aliens, the language 
of the judiciary act, and the meaning of the 
constitution are both satisfied. None of the 
authorities cited by the defendants' counsel 
seem to have the least application. 

II. As to the second ground of demurrer: 
(1) All the cases where the plaintiffs were 
citizens, and the defendants also, were citi- 
zens of the United States, are to be laid aside, 
because there the jurisdiction depended on 
the fact, that the parties were citizens of dif- 
ferent states, and of course it ought to appear 
of what particular state they were citizens; 
here, the jurisdiction is claimed because an 
alien is a party. (2) Those cases are to be 
laid aside, in which an alien has sued a citi- 
zen who was abroad; for there the difficulty 
arose out of the absence of the defendant 
from the jurisdiction, so that he could not be 
served with process; while here, the only 
party to be served with process exists within 
this district, is created by a law of Massa- 
chusetts, has been served with process, and 
has appeared. In this case all the plaintiffs 
are aliens, all the persons defendant are citi- 
zens, and the only party which can be served 
with process is found in this district, has 
been served, and is before the court (3) 
Those cases are to be laid aside, in which it 
is held, that the court has jurisdiction only 
where one party is a citizen of the state 
where the suit is brought, for that applies 
only where both parties are citizens. These 
views seem to dispose of the cases cited on 
the other side. 

III. As to the third ground of demurrer. 
There is certainly a broad distinction between 
enjoining a judgment of a state court, and 
aiding the judgment creditor, to procure sat- 
isfaction of his judgment. It is not true, 



that Parsons, C. J., decided in the case in 9 
Mass. 462. that the United States courts are 
foreign to the state courts. The whole ex- 
tent of his decision is, that the judgments of 
the courts of other states are not domestic 
judgments in Massachusetts, and he expressly 
says, that such judgments are not to be con- 
sidered as foreign judgments. Page 469. 
The case of Bean v. Smith [Case No. 1,174] 
is in point for the plaintiffs. 

IV. As to the fourth ground of demurrer. 
It is admitted that Williams is a proper party, 
but not that he is so far a necessary party, 
that the court cannot proceed without him. 
As to the objection that his interests will be 
affected in taking an account of what is due 
from the defendants to him, this by no means 
necessarily follows. For if the defendants 
state an account, and pay over to the plain- 
tiffs the balance they admit, Williams will 
not be precluded from calling on them for a 
new account, and not being a party to the 
first suit, he would be in no way affected by 
the proceedings therein, except just so far as 
the defendants had discharged themselves by 
paying his debt to the plaintiffs. It is true 
that a court of equity will not ordinarily un- 
dertake to do any equity unless they can set- 
tle the whole controversy; but we take it to 
be clearly settled, that the courts of the Unit- 
ed States are, from their peculiar constitu- 
tion, subject to such extreme difficulties in 
following out strictly the rules of the Eng- 
lish chancery courts as to parties, that they 
very early found it necessary to depart from 
those rules, or suffer their own usefulness to 
be crippled and all but destroyed, and that it 
is now a fixed principle in this court, that the 
court will entertain jurisdiction, and do all 
the equity they can, between the parties be- 
fore the court, although it is not possible thus 
to terminate the whole controversy. In Child 
v. Brace, 4 Paige, 309, the chancellor decided, 
that it was not absolutely necessary to make 
the co-defendants in the judgment, parties, 
and it seems to us that most of the reasons 
which apply to one defendant apply to all. 
In U. S. v. Howland, 4 Wheat. [17 U. S.] 
108, the. court do not seem to consider it ab- 
solutely necessary, that the debtor should be 
before the court, though it is undoubtedly 
proper, that he should be made a party if 
possible. 

STORY, Circuit Justice, held, that the de- 
murrer was good, as to the first, second, and 
fourth causes of demurrer; but not for the 
third. 

1. The bill ought to have alleged, that the 
plaintiff was a subject or citizen of some one 
foreign state. 

2. The allegation ought to have been, that 
the corporators were all citizens of some one 
or more state or states of the United States. 

3. The circuit court has jurisdiction to aid 
in enforcing the judgment of a state court. 

4. That Williams was a necessary party to 
the bill. 
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WILSON v. CITY BANK OF ST. PAUL. 
See Case No. 16,842. 

WILSON (CLARK v.). See Cases Nos. 2,- 
840 and 2,841. 
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WILSON v. COLMAN et al. 

[1 Cranch, C. 0. 408.] i 

Circuit Court, District of Columbia. June 
Term, 1807. 

Proof of Partnership— Parol Evidence. 

To prove a partnership, parol evidence cannot 
be given of the contents of printed cards, bear- 
ing their joint names, nor are the cards them- 
selves evidence unless traced to the defendant. 
Nor can general reputation of partnership be 
given in evidence. 

Indebitatus assumpsit for board, lodging, and 
washing, of Michael Coleman & Owens Lyons, 
and Richardson their apprentice. The witness 
spoke of printed cards which he had seen bear- 
ing their joint names. 

Mr. Jones, for defendant, Lyons, objected to 
evidence respecting the cards, unless they were 
produced and traced up to the defendant. 

THE COURT (DUCKETT, Circuit Judge, 
absent) said they must produce the cards; they 
could not give parol evidence of their contents. 

John Hewitt, for plaintiff [Eliza Wilson] ask- 
ed the witness whether the defendants were not 
generally reputed partners. 

Mr. Jones objected, and THE COURT de- 
cided the question to be improper. 
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Case No. 17,799. 

WILSON v. CROMWELL. 

[1 Cranch, C. C. 214.] i 

Circuit Court, District of Columbia. Dec 
Term, 1804. 

Acceptance— Fraudulent Possession. 

If the plaintiff obtain possession of the de- 
fendant's acceptance, by a fraudulent practice, 
he cannot recover upon it. 

Assumpsit on acceptance of an inland bill. 
The defendant proved that upon the assump- 
tion of J. H. Barney in writing, to pay the 
debt, the acceptance was given up by A. & W. 
Bowyer to the defendant to be cancelled. 
That afterwards, the plaintiff, under pre- 
tence of a wish to see the bill, to calculate the 
interest upon Barney's assumption, got pos- 
session of it, and then gave up to Barney his 
assumption, and insisted upon keeping the 

bill. 

Mr. Baker, for plaintiff, contended that A. 
& W. Bowyer, to whom the bill was sent for 
collection, were only special agents to receive 
the money of Cromwell, and, in default of 
payment, to bring suit. That if such was the 
only authority of the Bowyers, and they gave 
it up without any other consideration than J. 
H. Barney's assumption, they exceeded their 



i [Reported by Hon. William Cranch, Chief 
Judge.] 



authority, and it was improperly obtained; 
and therefore it was proper in the plaintiff 
to get possession of the bill in the maimer he 
did. And that it would support the action; 
and prayed the instruction of the court to 
that effect Esp. N. P. 109. 

Bat THE COURT refused to give such in- 
struction; and upon the prayer of Mr. Morsell, 
for defendant, THE COURT instructed the 
jury that if they should be of opinion that the 
Bowyers came into possession of the bill by 
authority of the plaintiff for the purpose of 
collection, and they gave it up to the de- 
fendant to be cancelled, without any fraud 
on the part of the defendant, and the plaintiff 
afterwards obtained possession of the bill by 
a fraudulent and deceitful practice, the plain- 
tiff could not recover upon it. And that if 
they should be of opinion that the note was 
fairly given up by Bowyer to ttfe defendant 
to be cancelled, and the plaintiff obtained pos- 
session of it by any false pretence, it would 
be evidence of a fraudulent obtaining of the 
possession. 

Case No. 17,800. 

WILSON v. CURTIUS et al. 

[2 West. Law J. 511.] 

Circuit Court, D. Louisiana. 1845. 

Patents — Planing, Tonguing, and Grooving 
Machine. 

[The Woodworth patent of 1828 (extended in 

1842), for a planing, tonguing, and grooving 

machine, held valid and infringed.] 

rCited in Wilson v. Rousseau, Case No. 17,- 

832; Id., 4 How. (45 U. S.) 704; Smith v. 

Mercer, Case No. 13,078.] 

This was a case commenced by a bill in eq* 
,uity, on the 12th day of December, 1844, to 
restrain the defendants [Curtius and Grabau] 
from infringing the patent right granted to 
William Woodworth in 1828, and extended for 
a further term of seven years in 1842. The 
invention is for planing, tonguing, and grooving 
plank and other materials, by means of the com- 
bined use, of a revolving cutter wheel or cylin- 
der in the centre, to plane and reduce the plank 
to a given thickness; two side cutter wheels to 
tongue and groove the edges of the plank; and, 
also, by the use of pressure rollers, to confine 
plank to their proper place. Upon filing the 
bill, a motion was made by complainant [James 
G. Wilson] for an injunction, which was grant- 
ed by the court; but afterwards was dissolved 
upon a re-hearing, on the ground (among oth- 
ers) that the affidavit was insufficient to sup- 
port it, inasmuch as it did not state with cer- 
tainty the infringement by the defendants; and 
that complainant did not swear, at the time of 
filing the bill, that he believed Woodworth was 
the "original and true inventor," &c; and upon 
the further ground that the defendants made a 
declaration on oath, that the said invention was 
not the original invention of the said Wood- 
worth; and denying, under oath, the novelty 
and utility of the same. 
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Upon the dissolving of the injunction the de- 
fendants filed their answer, in which they made 
the following defence: 1st. "That the patent 
granted to Wm. Woodworth was originally in- 
valid, because all the several parts of Wood- 
worth's machine, and the application of these 
parts were publicly known, long prior to the 
issuing of the patent right to him-." They 
were "known in the year 1799, and -were suffi- 
ciently described by Samuel Bentham in the Re- 
pository of Arts." 2d. "That as early as the 
year 1S24, at Syracuse, in the state of New 
York, one Uri Emmons did invent and put in 
operation a cylindrical planing machine, embra- 
cing all the essential combinations and parts of 
Woodworm's machines." 3d. "That complain- 
ant had not such title to the exclusive right in 
said invention as to enable him to bring suit," 
&c. 4th. "That the compromise and agree- 
ment entered into between Emmons and Wood- 
worth was in fraud of public rights, and there- 
fore rendered both patents void." 5th. The 
Woodworth patent "is void and cannot be main- 
tained because of the uncertainty and ambiguity 
in the description and in the claim." They fur- 
ther averred that "the machine of Woodworth 
was without utility, and therefore void, and 
that the specification is unintelligible and insuf- 
ficient, if not contradictory." "That the ex- 
tension of said patent was not authorized by 
law; that the extension was made by the admin- 
istrator of William Woodworth; whereas the law 
only permits the patentee himself to apply for 
and obtain the same." "That the machinery 
of the respondents is not in principle, combina- 
tion or mode of operation like Woodworm's; 
that their machinery was substantially differ- 
ent from that patented." 

The case rested in this situation till the 7th 
day of April instant, when complainant filed an 
affidavit, made by himself, setting forth the in- 
fringement by the defendants, by describing 
what parts and combinations of defendants' ma- 
chine were like the one patented; and that he 
really believed William Woodworth was the 
first and true inventor, &c. &e. Complainant 
also filed affidavits, made by other persons, to 
contradict the answer of the defendants, and 
moved for a revival of the injunction. The 
cause was set down for hearing on Friday, the 
11th inst, at which time defendants filed many 
new points, and raised questions of law. The 
only one which was considered at all serious by 
complainant was this, "That on the 2Sth of 
November, 1829, Woodworth, the patentee, 
transferred and assigned all his right, title and 
interest in the original and extended term to 
Halstead, Twogood and Tyack, in and through- 
out a great part of the South, including Louisi- 
ana; and that under the proviso of the 18th 
section of the act of congress, of 4th July, 
1836, these defendants were protected against 
any claims set up under the patentee in the 
original, or under the administrator in the ex- 
tended term." Defendants also filed affidavits 
to show the substantial difference between the 
machine used by the defendants and the one 
patented by Woodworth. It is to be observed, 
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however, that these affidavits only stated in 
general terms "that the machines were substan- 
tially different," without specifying any particu- 
lars; and were held by the court as having no 
weight in the case. 

F, Perin and C. Roselius, for complainant. 
W. S. & F. Upton, for respondents. 

The argument was commenced on Friday, the 
11th, and continued to occupy the court until 
Tuesday, the loth. And on Friday, the 18th, 
the court gave a verbal decision, sustaining the 
bill and granting the injunction as prayed for, 
without putting complainant to the expense and 
trouble of giving security. The court promised 
a written opinion in the case, touching fully all 
the points discussed. 



Case Wo. 17,801. 

WILSON ec al. v. DANDRIDGE et al. 

[1 Cranch, C. 0. 160.] i 

Circuit Court, District of Columbia. March 

Chancery Attachment— Practice. 
In a chancery attachment in Virginia, the 
court may order the attached debt to be paid 
over to the plaintiff, on his giving security to 
refund, &c., although the plaintiff's right may 
be doubtful. J 

Attachment in chancery. Motion by Mr. 

Swann, to order Ricketts & Newton, the gar- 
nishees, to pay the money to the plaintiffs on 
security to return, &c, under the second sec- 
tion of the act of Virginia of December 26 
1792 (Old Rev. Code, p. 122). 

Mr. Jones, for Ricketts & Newton, two of 
the defendants. This court has no jurisdic- 
tion to make an order that Ricketts & New- 
ton should pay the money to the plaintiffs on 
their giving security, because the person (Co- 
mark) named as executor, has disclaimed the 
office of executor, and administration has been 
committed to James H. Hooe, who is made a 
defendant, and has answered. There is, 
therefore, no absent debtor. Even if Comark 
had acted as executor, under the will and 
probate in St. Domingo, yet he would have no 
control over the debts due to the testator in 
this district, according to the decision of the 
supreme court of the United States in the 
case of Fenwiek v Sears' Adm'r, 1 Cranch [5 
TJ. S.] 259. 

Mr. Swann, contra. The second section of 
the act is explained by the fifth section. The 
words of the second section, are, "any absent 
defendants, and others within the state in- 
debted to such absent defendants." The deci- 
sion of the supreme court in Fenwiek v. 
Sears' Adm'r applies only to administrators, 
not to executors. The latter derive their au- 
thority from the will. The executor, there- 
fore, is the real debtor, although the probate 
was in a foreign country. 



i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Jones, in reply." Tlie only evidence of 
the debt due from Ricketts & Newton, to Dan- 
dridge, is from their confession; the whole 
must be taken together, exactly as they have 
-stated it. Hooe has obtained administration 
-since filing the bill, and has been made a 
.party at this. term. It would interfere with 
the priority due to the bond debts, &e. 

Mr. Swann. This is the business of the ad- 
ministrator to look to. 

Motion granted. 



Case 'No. 17,801a. 

WILSON v. EADS. 

[Hempst 284.] i 

•Superior Court, Territory of Arkansas. July, 

1835. 

.Special, Bail — Stat of Execution — Liability 
for Debt. 

1. Special bail for the stay of execution be- 
fore a justice of the peace, become liable to 
nay the debt, in case it is not paid by the prin- 
cipal, or made out of his property, on the issu- 
ing of execution at the expiration of the stay,$ 
-and nothing can discharge the bail except pay- 
ment of the judgment. 

2. Bail cannot complain of what is for his 
benefit, or by which he is not injured. 

Error to Hempstead circuit court. 
[This was an action by Berry A. Wilson 
.against Thomas Eads.] 
Before JOHNSON, and YELL, JJ. 

JOHNSON, J. On the 24th day of January, 
1829, Wilson, the plaintiff in error, recovered 
.a judgment against Robert B. Musiek, for 
-the sum of eighty-three dollars debt, and five 
■dollars and sixty cents damages, and the costs 
■of the suit, and on the same day, Eads, the 
defendant in error, appeared before the jus- 
tice and acknowledged himself jointly bound 
with Musiek for the stay of execution. On 
the 24th of July, the stay of execution having 
expired, Wilson caused execution to be issued 
.against Musiek and delivered it to the proper 
•officer, who made return thereon, on the 19th 
.day of August, 1829, in the following words: 
"No goods or chattels are found in my town- 
ship to levy on, nor is the body of the defend- 
ant Robert B. Musiek." A second execution 
issued on the 19th of August, on which a 
part of the debt was made, and returned on 
the 18th of September, and a third execution 
issued on the last-mentioned day, and was 
returned on the 1st of October, on which noth- 
ing was made. On the 26th of August, 1829, 
Wilson sued out from the justice who render-" 
■ ed the judgment, a scire facias against Eads 
as special bail, which was duly served upon 
'him. On the 30th of September, 1829, the jus- 
tice rendered judgment that execution issue 
In favor of Wilson against Eads and Musiek 
.jointly. To this judgment Eads sued out a 
•writ of certiorari from the Hempstead circuit 
.-court, where the judgment of the justice 

•i [Reported by Samuel H. Hempstead, Esq.] 
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awarding a joint execution against Eads and 
Musiek was reversed, and judgment for costs 
given in favor of Eads; and to this judgment 
this writ of error is prosecuted. 

It is admitted that the judgment obtained by 
Wilson against Musiek, is regular and free 
from error. The only inquiry now before the 
court, relates to the judgment against Eads, 
the defendant in error. 

The counsel for the defendant in error con- 
tend that the judgment is erroneous upon two 
grounds: First, because the execution against 
Musiek was not returned in twenty days from 
its date, and a scire facias issued forthwith 
against Eads. And secondly, because the 
plaintiff Wilson caused two other executions 
to be issued against Musiek, and thereby re- 
leased the defendant Eads. It is material to 
inquire into the nature and extent of the obli- 
gation entered into by the special bail for the 
stay of execution, upon a judgment rendered 
by a justice of the peace. The act of the legis- 
lature, passed the 26th day of October, 1S25 
(page 20), provides: "That any person who 
shall hereafter become special bail for any de- 
fendant against whom judgment may be ren- 
dered, so as to entitle such defendant to stay 
of execution, such bail shall, before the jus- 
tice of the peace, acknowledge himself jointly 
bound with such defendant in the full amount 
of such judgment and costs, which judgment 
the justice shall enter upon his docket, and 
at the time limited for the stay of execution 
shall issue execution against the principal, and 
if the principal shall not satisfy the execution, 
and if the bail shall not show property, and 
constable cannot find property of the prin- 
cipal to satisfy said execution, then, and in 
either case, it shall be the duty of. the con- 
stable to return said execution to the. justice 
within twenty days of the date thereof, whose 
duty it shall be to issue scire facias against 
such bail requiring him to show cause why 
execution should not forthwith issue against 
him for the judgment and costs aforesaid; and 
if he fails to show sufficient cause the justice 
shall issue execution against both principal 
and. bail." Ter. Dig. 364; Prom the provi- 
sions of this act it is manifest that the obliga- 
tion into which the special bail for the stay 
of execution enters, is, that he will pay the 
judgment, provided an execution shall be is- 
sued against the principal at the time limited 
for the stay, and the amount of the judgment 
cannot be made out of the principal. There is 
no provision in the act that the special bail 
may discharge himself by the delivery of the 
body of the principal. He becomes jointly 
bound for the amount of the judgment in con- 
sideration of the time given for the principal, 
and if it cannot be made on execution against 
the principal, his liability is fixed, and from 
which nothing can discharge him except the 
payment of the judgment. 

The execution against Musiek was not re- 
turned within twenty days, and this is relied 
upon as a ground for discharging the special 
bail from his responsibility. The provision of 
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the statute requiring the return of the execu- 
tion within twenty days was introduced sole- 
ly for the benefit of the plaintiff in the execu- 
tion, and the failure of the officer to return 
it within that time cannot possibly operate to 
the prejudice of the special bail. 

The alias executions taken out against Mu- 
stek might and did operate for the benefit of 
Eads, but could not possibly prejudice his 
rights. Judgment reversed. 



Case 3STo. 17,802. 

WILSON v. The ENVOY. 

[8 Leg. Int. 10; i 1 Phil. 138.] 

District Court, E. D. Pennsylvania. Jan. 8, 
1851. 

Collision— Scow with Vessel at Anchok. 

[A heavily laden scow allowing herself to be 
cast off by a steam tug, while in motion in the 
tideway, and with a sheer towards the shore, 
in a crowded harbor, stands as her own in- 
surer against the hazards of a collision with an 
anchored vessel; and, if the scow is sunk by 
striking against the stem of such a vessel, it 
can be no ground of liability on the part of the 
latter that her anchor may have been hanging 
atrip; contrary to good seamenship, so as to 
cause increased damage to the scow.] 

KANE, District Judge. There is no need 
of discussing the conflicting evidence of this 
case in order to decide it; the conceded facts 
are quite enough. A seetion-scow, made up 
of two rectangular boxes held together Toy a 
shifting hinge, was bringing some sixty tons 
of iron to one of the wharves on the Dela- 
ware in tow of a steam tug; and, according 
to the reprehensible practice of our tow mas- 
ters, she was cast adrift in the tide-way, with 
a sheer towards the shore. Utterly unable to 
take care of herself, she was driven by the 
tide and wind against the ship Envoy, and 
sunk. Her owners claim damages, because 
they say the disaster would not have occur- 
red, or would, at least, not been fatal, if the 
scow had not encountered the flukes of the 
Envoy's anchor, which was hanging from 
her bow below the water, as they contend, 
improperly. 

The respondents controvert both fact and 
inference. They say the Envoy was about 
to shift her position at the wharf, and had 
raised her anchor for that purpose, but that 
it was not under water, though it might have 
been so without contravening either law or 
usage, and that, whether it was so or not, 
the scow could not have escaped destruction 
from the collision, which her management or 
want of management .invited. Of the prob- 
ability of this last inference, my experience 
in cases of this sort has convinced me abun- 
dantly. A heavily laden scow like this, driv- 
en by tide and wind, must go to the bottom 
almost as a matter of course, if she comes 
against the bows of a ship at anchor. But 
my decree will not rest on that ground. I 
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hold it to be the law, that a vessel whieh is 
purposely thrown adrift in a crowded thor- 
oughfare stands her own insurer against the 
hazards of collision. The principle, which 
requires of every vessel' that she shall use 
her best efforts to avoid running foul of an- 
other, has its very strongest illustration in 
just such a case as this. Nor do I think it 
needful to inquire, what might not perhaps 
be a question of diflieulty, though one to 
which no evidence has been addressed, 
whether the custom of carrying the anchor 
atrip as it is asserted <the Envoy's was, in- 
stead of catting it, is not seaman-like and 
lawful. For I do not understand the ad- 
miralty rule that when both parties are to 
blame, they shall bear the damages jointly, 
as having application to all sorts of faults 
alike. I understand the fault, of which that 
rule is predicated, to be such an one as in- 
duces, or contributes to the collision. I do 
not suppose it to be the law, that the party 
aggressor can be admitted to set off! against 
the wrong he has done to another, the in- 
juries which were consequent on it to him- 
self, nor even to claim a sort of hotch-pot 
adjustment of the two sets of grievances, be- 
cause he would have suffered less if the par- 
ty assailed had conformed more exactly to- 
rules. 

I therefore dismiss the libel with costs; re- 
garding the libellants as the party causing 
the collision, and the mode of carrying the- 
respondent's anchor, even if improper, as 
contributing only incidentally to the damage- 
whieh the libellants have brought on them- 
selves. Decree accordingly. 
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WILSON v. FISHER. 

[Baldw. 133.] i 

Circuit Court, E. D. Pennsylvania. April 
Term, 1830. 

Jurisdiction* of Federal Courts— Citizenship — 
Assioxee of Judgment. 

A citizen of New York obtained a judgment 
against a citizen of Pennsylvania in a court of" 
the state, whieh the plaintiff assigned to a cit- 
izen of Pennsylvania, whose executors assigned 
it to the complainant, an alien. Edd, that he- 
could sustain a bill in equity in this court, not- 
withstanding the intermediate assignment to a- 
citizen of Pennsylvania. 

[Approved in Milledollar v. Bell, Case No. 9,- 
* 549. Cited, contra, in Hampton v. Truckee- 
Canal Co., 19 Fed. 4.] 

William Brownjohn, a citizen of New York r 
had obtained a judgment against Charles- 
Hurst, a citizen of Pennsylvania, in the su- 
preme court of this state. This judgment 
was assigned to William Hurst, a citizen of 
New York, in trust for himself and his broth- 



i [Reported by 
cuit Justice.] 



Hon. Henry Baldwin, Cir- 
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ers and sisters, citizens of Pennsylvania. 
Under this assignment J. H. Hurst, a citizen 
of Pennsylvania, became entitled to two- 
thirds of this judgment After his death his 
executors, also citizens of Pennsylvania, as- 
signed the interest of X H. Hurst to the com- 
plainants, who are aliens. Myers Fisher, al- 
so a citizen of Pennsylvania, claimed a part 
of this judgment, by an assignment from J. 
H. Hurst, and received some part of the mon- 
ey arising therefrom. His executors, the de- 
fendants, are also citizens of Pennsylvania. 
The prayer of the bill is for an account of 
moneys received under the judgment of 
Brownjohn. The only question raised on the 
pleadings was, whether the- complainants 
could sue in this court. 

Mr. Price, for defendants, contended, that 
inasmuch as both parties claimed under J. 
H. Hurst, a citizen of Pennsylvania, and the 
defendants were citizens of the same state, 
the case came within the proviso to the elev- 
enth section of the judiciary act, which pro- 
hibits suits in this court by assignees, in 
cases where the party originally entitled to 
a note or chose in action could not sustain a 
suit. 1 Story's Laws, 57 [1 Stat 78]; Sere 
v. Pilot, 6 Cranch [10 U. S.] 334. The com- 
plainant represents J. H. Hurst, not Mr. 
Brownjohn, the plaintiff in the judgment; he 
, -had parted with all his interest in the judg- 
ment, and so far as citizens of Pennsylvania 
become entitled to the proceeds, the privi- 
lege of suing in this court was extinguished 
for ever, by being suspended for a time. 
The judgment is a chose in action, within the 
meaning of the law, and comes within the 
proviso. 

Mr. Rawle, Sen., for complainant without 
inquiring whether a judgment was a chose 
in action, contended, that it was sufficient to 
give jurisdiction that the judgment was orig- 
inally due to a citizen of New York, who 
was competent to sue in this court, by an 
action of debt to enforce its payment, or by 
a bill in equity in a case growing out of it. 
It is immaterial through whose hands it may 
have passed by assignment; if the right to 
the debt is transferred to an alien, or a citi- 
zen of another state, he may sue here, not as 
representing his immediate assignor, but the 
plaintiff in the judgment The eases o.f Tur- 
ner v. Bank of North America, 4 Ball. [4 U. 
S.] 8, and Mantelet v. Murray, 4 Cranch [8 U. 
S.] 46, could not be sustained, because it 
did not appear on the record that the origi- 
nal payees of the notes were aliens or citi- 
zens of a different state from that in which 
the defendant resided. But that objection 
does not apply here, as the bill avers Brown- 
john to have been a citizen of New York at 
the rendition of the judgment The act of 
congress refers to the capacity of the party 
to whom the debt was originally due, to sue 
in the. federal courts, his right passes to the 
last assignee, who. if he is an alien or a eiti- 
; zen of another state, has the same right to 
sue here, as if he was the plaintiff in the 
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judgment. If the assignment is colourable 
merely, to give jurisdiction to the court, the 
court will not sustain the suit. But if made 
bona fide, and any interest passes to the as- 
signees, and the assignment is real and not 
fictitious, the court will take cognisance of 
the case. M'Arthur v. Smalley, 1 Pet [26 
TJ. SJ 623, 625. Full effect is given to the 
proviso in the act of eongress if the assignee 
is in the same situation as the party origi- 
nally entitled to the debt; it would be strain- 
ing the law beyond its obvious meaning, to 
put him in a worse. Here the complainant 
being an alien, the defendants citizens of 
Pennsylvania, he comes within the enabling 
part of the law; and as a suit might have 
been prosecuted in this court, if no assign- 
ment of the judgment had been made, he 
does not come even within the letter of the 
proviso. As the judgment merged the cause 
of action on which it was obtained, the court 
will require no averment of its nature, or to 
whom the debt was originally payable. 

HOPKINSON, District Judge. The bill, in 
this case, is filed by John Wilson and Israel 
Wilson, aliens, against Redwood Fisher and 
others, executors of Miers Fisher deceased, 
and sets forth: "That on the 2d of July, 1787, 
Mary Brownjohn, Gabriel W. Ludlow and 
others, executors of William Brownjohn de- 
ceased, all citizens of the state of New York, 
obtained a judgment in the supreme court 
of Pennsylvania, against Charles Hurst, a 
citizen of the state of Pennsylvania, for the 
sum of 6175 pounds 12 shillings and 11 
pence, money of Pennsylvania; part of which 
has been levied and received by the plain- 
tiffs out of the real estate of said Charles, 
and part thereof, to wit, 1715 dollars 83 cents 
hath been received by the defendants in this 
suit. That when this money was received 
by the defendants, the complainants were ig- 
norant of the rights of Jonathan H. Hurst 
to a proportion of the said judgment That 
on or about the 12th of May, 1796, the said 
judgment, by a decree of the chancellor of 
New York, was assigned by the said Gabriel 
W. Ludlow, the survivor of the said execu- 
tors of William Brownjohn to William Hurst, 
then of the city of New York, in trust for 
himself, and for the said Jonathan H. Hurst, 
and others, his brothers and sisters, each be- 
ing entitled to one-sixth part. Jonathan aft- 
erwards became entitled to two third parts of 
the said judgment, and died, leaving a will 
by which he appointed Edward Hurst and 
Alfred Hurst his executors; who, on the 24th 
of April, 1829, in consideration of 1500 dol- 
lars, assigned to the complainants the said 
two-thirds of * the said' judgment" To this 
bill the defendants have pleaded to the juris- 
diction of this court, alleging that Jonathan 
H. Hurst was, at the -time of his death, a 
citizen of Pennsylvania; that his said execu- 
tors, at the time of the assignment made by 
them to the complainants, and at the time 
of the filing of this bill, and the institution 
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of this suit, were citizens of Pennsylvania. 
To this plea, the complainants have demur- 
red, and for cause show, that the judgment 
■set forth in their hill, two-thirds of which 
were assigned to them as set forth in their 
Trill, was obtained by the parties, plaintiffs 
therein, as executors of William Brownjohn 
deceased, all citizens of the state of New 
York, against Charles Hurst, a citizen of 
Pennsylvania. The complainants in this bill 
are all aliens; the defendants are citizens of 
the state of Pennsylvania; and the record 
therefore presents parties who have an un- 
doubted right to sue in this court, under the 
provisions of the eleventh section of the judi- 
ciary act of 1789 [1 Stat. 78], describing the 
persons who may sue in the federal courts. 
But the Question arises under a clause in the 
latter part of that section, by which it is de- 
clared as follows: "Nor shall any district or 
circuit court have cognizance of any suit to 
recover the contents of any promissory note, 
or other chose in action, in favour of an as- 
signee, unless a suit might have been prose- 
cuted in such court to recover the said con- 
tents, if no assignment had been made." 

We do not find it necessary to decide in 
this case whether a judgment is such a 
chose in action as to fall within this prohi- 
bition or restriction of our jurisdiction. The 
question now to be disposed of may be de- 
termined on other grounds. On the one part 
it is insisted, that as the present defendants 
are citizens of Pennsylvania, and both J. H. 
Hurst and his executors, by virtue of whose 
assignment the complainants have derived 
the right now prosecuted, were also citizens 
■of Pennsylvania, who therefore could not 
have prosecuted this suit against these de- 
fendants in this court, it is a case directly 
within the provision of the act of congress. 
On' the part of the complainants it is an- 
swered, that although their right is derived 
immediately from J. H. Hurst, yet that he 
derived that right by an assignment from 
the executors, who were citizens of the state 
of New York, and had a clear right to pros- 
ecute their suit in this court; and the ques- 
tion is thus presented, whether the assign- 
ment mentioned in the act of congress has 
reference to that under which the plaintiff 
■claims directly, or to that by which the right 
was divested out of the party originally en- 
titled to it. The suit cannot be maintained 
here unless it might have been prosecuted 
here, if no assignment had been made; that 
is, as we understand it, if it had remained 
with the original parties to the transaction, 
-contract or cause of action. The law does 
not declare that no assignee shall prosecute 
his suit in this court unless' his assignor 
might have done so; but, unless a recovery 
of the right claimed might have been had in 
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this court if no assignment of it had been 
made; and of course in every case in which 
a recovery might have been prosecuted in 
the courts of the United States if no assign- 
ment had been made, it may be so prosecuted 
after such assignment to a party competent 
to sue here. 

The question now under consideration has 
received, as far as we can find, no direct 
adjudication; but the clause of the act of 
congress under which it arises has several 
times come under the notice of the courts. 
In the ease of Sere v. Pilot, 6 Craneh [10 TJ. 
S.] 322, the question turned on a distinction 
set up between an assignment made by op- 
eration of law, and one by the act of the 
party, the plaintiff claiming by virtue of a 
general assignment of the effects of an in- 
solvent. The chief justice states the objec- 
tion to be, "that the suit was brought by the 
assignees of a chose in action, in a case 
where it could not have been prosecuted if 
no assignment had been made." The terms 
in which the objection is taken and stated, 
show a disposition to keep to the words of 
the law, and to oust the jurisdiction only in 
eases falling clearly, if not literally, within 
them. In Mantelet v. Murray, 4 Craneh [8 
U. SJ 46, we come still nearer to the con- 
struction we have adopted. It is there said: 
"If it did not appear upon the record that the - 
character of the original parties would sup- 
port the prosecution, the objection is fatal." 
The court here seem to refer the question 
of jurisdiction to the character of the original 
parties to the contract, or chose in action, 
for the recovery of which the suit is prose- 
cuted, without regarding any subsequent or 
intermediate holder, provided that the plain- 
tiff himself is qualified to sue. The provi- 
sions of the act of congress are met if we 
have good parties on the record; and the 
right claimed to be recovered might have 
been prosecuted here if no assignment of it 
had been made. The parties to the contract, 
or chose in action, and the parties to the suit, 
are looked to by the act of congress; and we 
may suggest many doubts and difficulties 
that would arise if the character of the va- 
rious persons through whose hands the chose 
in action might have passed are to be in- 
quired into. So far as we may speculate up- 
on the intention and policy of the legislature 
in making this enactment, they will be fully 
answered by this construction. 

We are of opinion that the jurisdiction of 
this court is well maintained in this case; 
and that judgment on the demurrer be en- 
tered for the complainant. 
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WILSON v. GRAHAM. 

[4 Wash. G. C. 53.] * 

Circuit Court, E. D. Pennsylvania. April 
Term, 1821. 

Pbize Jurisdiction— Effect of Condemnation— 

Parties not Served— Pleading— 

Praters for Relief. 

1. Libel to carry into execution a sentence of 
the circuit court of Rhode Island against Gra- 
ham, a resident citizen of Pennsylvania, for the 
value of a box of merchandise, condemned by 
that court, and which was charged to have 
come into his hands after condemnation. Plea, 
that the defendant had not been served with 
process in the district of . Rhode Island, and 
was not a party to the proceedings in that 
court. 

2. The circuit court of Rhode Island had no 
jurisdiction against Graham in personam, as 
he was a citizen of Pennsylvania, and was not 
served with process in that state. 

[Cited in Clarke v. New Jersey Steam Nav. 
Co., Case No. 2,859: Tenney v. Townsend, 
Id. 13,832; Otis v. The Rio Grande, Id. 10,- 
613.] 

3. The decree of that court is conclusive 
against the merchandise, and upon a proper ap- 
plication to this court, the court would not hesi- 
tate to give it effect against the appellee, m re- 
spect to the merchandise; if it should appear 
that he had, or has, possession of them or their 
proceeds. As to the thing, Graham, and all 
others claiming it on the ground of property or 
possession, were parties to that suit, and were 
represented by it in that court, although they 
were not served with process, or had not heard 
of the proceedings. 

[Cited in Hunter v. Marlboro, Case No. 6,- 
908.] 

4. Where a specific relief is asked for, even 
though there be a prayer for general relief, the 
circuit court cannot grant a relief which is in- 
consistent with, or entirely different from, that 
which is prayed. 

5. The respondent is, however, not bound to 
put his defence upon the answer, and reserve it 
for a final hearing; but may, if it be a fit sub- 
ject for a plea, put it into that shape, in order 
to save the expense of going into a general ex- 
amination. 

[Appeal from the district court of the Unit- 
ed States for the district of Pennsylvania.] 

This was an appeal from, a pro forma de- 
cree of the district court. The appellant filed 
a libel in that court, in behalf of himself, the 
owners, officers and crew of the private armed 
brig Yankee, setting forth that certain prize 
proceedings were duly instituted and prose- 
cuted in the district and circuit courts of 
Rhode Island by Oliver Wilson, commander 
of the Yankee, against the ship Francis, her 
tackle, &c. goods, wares, and merchandise on 
board, wherein it was so proceeded, that, at 
the June term, 1819, of the circuit court of the 
United States for the said district, it was de- 
creed as follows, viz.: "That it appearing by 
the record and proceedings in this cause, that 
the said Oliver Wilson by his complaint, duly 
verified by proof, hath shown that a eertain 

i [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., 
Esq.] 



box of merchandise, consisting of silks, mark- 
ed, &c. captured in the ship Francis, and con- 
demned, as lawful prize to the captors, in 
the case of the libel of said Wilson, at thp 
June term, 1813, was delivered to one James 
Stewart by the inspector of the district of" 
Bristol, by mistake, and by the said Stewart 
received and carried away; and further Chere- 
reeiting the monition and attachment against 
Stewart, and his being in contempt), that 
afterwards it was shown to the court at the 
November term, 1816, that the said box of 
merchandise, or the proceeds thereof, were in 
in the possession of Peter Graham, of Phila- 
delphia, &c." the decree then proceeds to re- 
cite a monition to Graham, his being in con- 
tempt, and a decree against him at the No- 
vember term, 1818, that he pay into the reg- 
istry of the court, for the use of the complain- 
ant, the amount of the value of said box of 
merchandise, upon due proof being made of 
such value and possession by said Graham. 
And at a subsequent term it was decreed (the- 
said Graham still being in contempt) that he 
pay into the registry of the c"ourt the sum of 
82,000, the value of said box of merchandise,, 
and in default thereof,, that execution issue- 
against him. The execution is then set out 
at large, with the return that it was wholly- 
unsatisfied; the said Graham, nor any goods-- 
and chattels to him belonging, being to be- 
found within the said district. The libel then 
proceeds to pray the advice and assistance of 
the court for enforcing and effectuating the- 
sald decree against the said Graham. 

To this libel Graham put in a plea, stating 
that he never was duly monished and cited to- 
appear before the said court at Rhode Island; 
to answer or defend in the suit wherein the 
said decree was rendered, or to bring in the- 
box of merchandise in the said decree men- 
tioned; and that the said court of Rhode Is- 
land had no jurisdiction to hold any plea, civil 
or maritime, against him personally, touching 
the matter in the said libel and decree men- 
tioned; because, he saith, that he, the said 
Peter Graham, was a resident and inhabit- 
ant of Pennsylvania, and personally" abiding- 
therein at the time of issuing the monition in 
the said libel mentioned, and so continued to- 
reside till after the return thereof; and that 
he was not an inhabitant of the said district 
of Rhode Island, and was not found therein 
at the time of serving the same, and was not 
monished therein, and did never appear, or 
authorize any one in his behalf to appear 
thereto: wherefore, &c. To this plea th<? li- 
bellant "put in a general demurrer. 
, The record of the district and circuit coui*ts 
of Rhode Island set forth the proceedings, 
against the Francis and her cargo, and the 
sentence of condemnation of parts of the lat- 
ter, amongst which was the box of merchan- 
dise in question, and that the same was by- 
mistake delivered to Stewart instead of box 
No. 105, which the decree had ordered to be 
restored to him, and which was afterwards- 
delivered to him. It further states that the- 
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proceedings against Graham were instituted 
and carried on at the suggestion and instance 
of the proctors of Stewart and of Wilson. 

O. J. Ingersoll and J. R. Ingersoll, for appel- 
lant, contended: (1) That this court was 
bound to carry into effect the sentences and 
decrees not only of other federal courts of 
the United States, but of the admiralty courts 
of foreign countries. 2 Browne, Civ. & Adm. 
Law, 120; 1 Vent. 32; 1 Com. Dig. 274; 
[Harris v. Johnston] 3 Cranch [7 TL SJ 315; 
Abb. Shipp. (Story's Ed.) 16; [U. S. v. Cros- 
by] 7 Cranch [11 U. S.] 116; [Fairfax v. Hun- 
ter] Id. 632; 2 Sir Leo. Jenkins, 714, 754; 
[Gelston v. Hoyt] 3 Wheat [16 TL S.l 322, 
note. (2) That the Rhode Island court bad 
jurisdiction over the box of merchandise in 
question, and consequently over all persons 
claiming any interest in the same, and as an 
incident had jurisdiction also over any per- 
son to whose hands the possession of the said 
merchandise or its proceeds might come. 2 
Brown, 113, 332; [Rose v. Himely] 4 Cranch 
[8 U. S.] 241; [Hudson v. Bigelow] Id. 293; 
2 Term R. 649; 7 Ves. 593; 1 Salic 32; 3 
Term R. 267. (3) That this jurisdiction was 
duly exercised. No monition to Graham, per- 
sonally, was necessary. But, in point of fact, 
one did issue, and was returned executed by 
the marshal of this district. (4) That the 
decree now sought to be enforced was final 
and conclusive, and cannot now be questioned. 
[Phelps v. Holker] 1 Dall. [1 U. S.] 261; 
Kirby, 119; 1 Caines, 460; 5 Johns. 37; 9 
Mass. 462; 13 Johns. 208; 15 Johns. 121; 
[Mills v. DuryUl 7 Cranch [11 U. S.] 484; 
[The Francis] 8 Cranch [12 TJ. S.] 348; 1 
Com. Dig. 275; Skin. 93; Doug. 592; 3 O. 
Rob. Adm. 58; 4 C. Rob. Adm. 293, 294; 3 C. 
Rob. Adm. 299, Append. The process against 
Graham was not original, but was founded 
on the decree against the property. The coun- 
sel also cited [Jennings v. Carson] 4 Cranch 
[8 U. S.] 2; 2 Wheat [15 TJ. SJ Append. 2-4; 
Hall, Prac. 81; Mariot, Formula, 187; 2 Law 
J. 133; [The Adeline] 9 Cranch [13 TJ. SJ 
284, 291; [The Edward] 1 Wheat. [14 U. S.1 
264; The Ariadne [Case No. 526]; [Penhallon 
v. Doane] 3 Dall. [3 TJ. S.] 54. 

It was insisted upon by Chauncey and Bin- 
ney, for the respondent, that the Rhode Is- 
land court had not jurisdiction over a per- 
son who resided out of that district, and was 
not served with its process within the same; 
and they relied upon the eleventh section of 
the judicial law, and upon the principles laid 
down by the court in the case of Ex parte 
Graham [Case No. 5,6571, decided in October. 
1818. They admitted the conclusiveness of 
the sentence condemning the box of merchan- 
dise in question, and that it would be consid- 
ered in any suit against the same. But the 
decree now sought to be enforced is in per- 
sonam against a person residing in another 
district, and not served with process within 
the district. They cited 4 C. Rob. Adm. 44; 
3 C. Rob. Adm. 53; 2 Browne, Civ. & Adm. 
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Law, 332, 434; [Pawlet v. Clark] 9 Cranch 
[13 TJ. S.] 291; [Jennings v. Carson] 4 Cranch 
[8 TJ. SJ 18; 4 C. Rob. Adm. 41, note 45. 

WASHINGTON, Circuit Justice, after stat- 
ing the case as above, proceeded to deliver 
the opinion of the court 

This case turns exclusively upon the ques- 
tion, whether the circuit court for the district 
of Rhode Island had jurisdiction in tfie case, 
wherein the decree which this libel seeks to 
enforce was made? If it had, then it is clear- 
ly" conclusive upon this court, and it must be 
carried into effect against Graham. If there 
was a defect of jurisdiction in that case, it is 
admitted by the appellant's counsel, that the 
decree ought not to be enforced by this court. 
In the case Ex parte Graham [Case No. 5,- 
058], which terminated in the discharge of 
the appellee from arrest, under the process 
of attachment issued by the circuit court of 
Rhode Island in this very case, the following 
points were resolved: (1) That the federal, 
circuit and district courts of one state, have 
no authority to issue process into any other 
state to compel an appearance In those 
courts, whether in a matter at common law, 
in equity, or of prize or no prize. (2) That 
the jurisdiction of those courts, though sit- 
ting in prize causes, is limited in point of lo- 
cality by the bounds of their respective dis- 
tricts, except in a few cases particularly pro- 
vided for by law. (3) That it is essential to 
the jurisdiction of those courts, that the per- 
son, or thing, against which the proceedings 
are directed, should be within their local ju- 
risdiction; except in the latter case, when the 
thing is considered as being constructively 
within their jurisdiction; as where it is in 
possession of the captors, though in a neutral 
country. (4) That if a prize proceeding be 
instituted against the person, the jurisdiction 
is excluded, unless it be in a court of the dis- 
trict whereof the person is an inhabitant, or 
in which he is found at the time of serving 
the process. 

If these principles be correct, (and after an 
attentive reconsideration of them, we think 
they are,) it follows, that the circuit court of 
Rhode Island had no original jurisdiction 
over the person of Peter Graham, because, 
the process of that court could not legally Is- 
sue into this district, and be here served upon 
him; nor was it served upon him in that 
district: he was not bound to appear and to 
make himself a party to the suit. Can he 
then be personally bound by a sentence, 
given in a suit in which he was not a party, 
nor was heard, or could be heard in his de- 
fence? Such a doctrine, cannot, we think, be 
maintained. It is repugnant to the immuta- 
ble dictates of justice, as well as to the ex- 
press provisions of the eleventh section of the 
judicial act, which provides "that no civil 
suit shall be brought before either of the said 
courts, against an inhabitant of .the United 
States by any original process, in any other 
district than that whereof he is an inhabit- 
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ant, or in which he shall be found at the 
time of serving the writ." For, if the court 
can exercise jurisdiction in a case, and over 
a person who has not, and could not be legal- 
ly served with its process, the above provi- 
sion was quite nugatory, and afforded no pro- 
tection to those for whom it was designed. 
We have no doubt but that the learned judge 
who passed that decree; presuming that, in 
respect to the process, all had been rightfully 
done (for Graham had no person to represent 
him in court, and to place that matter in its 
true light;) had no reason to question his ju- 
risdiction. 

I admit that that court had unquestionable 
jurisdiction over 'the bos of merchandise al- 
leged to be in the .possession of Graham, and 
as to that or its proceeds, the sentence of that 
court is conclusive; not only as to its cor- 
rectness, but as to every thing which it pro- 
fesses to decide. And this court would not 
hesitate to execute that decree against the 
appellee, were a proper application made for 
that purpose; and if it appeared in proof, 
that he had, or has the thing, or its proceeds 
in his possession. As to the thing, Graham, 
and all other persons claiming an interest in 
it, either on the ground of property or of pos- 
session, were parties to that suit, and were 
represented in court by the thing which was 
the subject of the court's jurisdiction; al- 
though they were never served with process, 
nor had even heard of the suit It is upon 
this ground that the res, or its proceeds, may 
be followed by the decree of this court into 
the hands of any person who may have the 
same in his possession, and who is personally 
within its jurisdiction. But whether the ap- 
pellee has, or ever had in his possession, the 
merchandise mentioned in the decree, or its 
proceeds; is a fact which this court cannot 
consider as established by the decree of the 
circuit court of Rhode Island, inasmuch as 
the appellee was no party to that suit 

It is contended that the decree against Gra- 
ham was not founded on original process, 
but was merely an incident to the original 
suit, in which the box of merchandise was 
condemned to the captors. This is not quite 
correct, since the sentence against Graham 
was not for the thing condemned, or its pro- 
ceeds, but for a gross sum. But were it oth- 
erwise, still the suit against Graham was an 
original one, in which the question to be de- 
cided was, not whether the goods were legal- 
ly condemned to the captors, but whether 
they had come to the hands of the person 
against whom the suit was prosecuted? And 
this is the very question which, for the rea- 
sons before mentioned, that court was in- 
competent to decide. At every turn that this 
case is presented to our view, it is met by 
the objection, that the circuit court of Rhode 
Island had not cognizance of the matter up- 
on which its sentence was founded. 

Again, it is said, that as the libel in this 
case, setting forth the sentence of condemna- 
tion, as well as the decree in personam 
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against Graham, and the plea, by avoiding 
the charge of possession, and merely alleging 
matter in bar of the relief prayed, admits the 
fact that the appellee was so possessed; there 
can be no solid reason why the court should 
not now execute that decree. 

The conclusion of the counsel is clearly 
drawn from mistaken premises. The libel 
sets forth no part of the proceedings of the 
Rhode Island court, but the complaint of 
Wilson, supported by proof, that the box of 
merchandise imported in the Francis, and 
condemned as lawful prize to the captors, 
was delivered by mistake to Stewart— the 
proceedings against him— the suggestion", and 
proof that the said merchandise, or the pro- 
ceeds thereof, came to the hands of Graham, 
and the process against him, followed up by 
the decree to pay $2,000 into the registry of 
that court, and the execution founded thereon 
returned unsatisfied. The prayer of the libel 
is, that the said decree against P. Graham, 
may be carried into execution by a decree of 
this court It is manifest therefore that al- 
though the sentence of condemnation is men- 
tioned, it is merely by way of recital in the 
complaint of Wilson against Stewart— that 
the only decrees set forth in this libel are 
those against Stewart and Graham; and that 
the latter is the only one which the libel 
prays the aid of this court to execute. Now 
it is perfectly clear, that, according to the 
practice of the court, where a specific relief 
is asked for, even although there be a pray- 
er for general relief (which there is not in 
this case), the court cannot grant a relief 
which is inconsistent with, or entirely differ- 
ent from that which is asked for. Much less 
can the court, in a case where the libel seeks 
execution of a decree which is specially set 
forth, execute a different decree, which is 
not even stated in the libel as an existing and 
final decree. If the practice were otherwise, 
it would be not only unnecessary to state the 
relief which is desired, but it would be mis- 
chievous to do so, as it could only serve to 
deceive the other side. Neither is it correct to 
say that the plea, by not denying possession 
of the merchandise, admits it In the first 
place, that fact it not charged in the libel, 
nor is it proved by the decree, for the reasons 
before mentioned. And even if it were char- 
ged, still it must have been upon the conclu- 
sive effect of the decree, from which the re- 
spondent could in no other way have extri- 
cated himself, but by showing that the court 
which pronounced it had not jurisdiction in 
the case. 

\ I will not say that the respondent in the dis- 
trict court might not have stated all the mat- 
ter of the plea in an answer, and also have 
denied the fact of possession. But then the 
latter part of his defence would have been 
merely gratuitous, and not being responsive 
to the libel in that respect, it could .not have 
availed him. It is, after all, to be remarked, 
that the respondent is never bound to reserve 
to the final hearing, any matter which 
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amounts to a bar of the relief prayed; but 
may, by a plea, demand the judgment of the 
court upon such matter, so as to save the ex- 
pense of a general examination. 

The decree of the, district court must be af- 
firmed, with costs. 
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WILSON v. The GRAND TURK. 

[Cited in Strodes v. The Collier, Case No. 
13,272. Nowhere reported; opinion not 
now accessible.] 
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WILSON et al. v. GRISWOLD. 

[9 Blatchf. 267; i 15 Int. Rev. Ree. 27.] 

Circuit Court, S. D. New York. Dec. 30, 1871. 

Charter Party — Implied Warranty of SEA- 
WORTHINESS. 

W., by a charter party under seal, hired from 
G. a vessel, for a specified term, to be run, as 
a freight and passenger vessel, between New 
York and San Domingo, for so much per 
month, W. to supply, man and navigate the 
vessel, and G., in case of damage to her by the 
perils of the seas, to repair her, and no claim for 
charter money to be made during the time she 
should be unfitted for use on such route by 
such damage. The charter party contained no 
covenant that, at the time of the charter, the 
vessel was seaworthy. W. sued G., in cove- 
nant, averring such a covenant, and alleging a 
breach of it, in that the vessel was not sea- 
worthy, so that the voyages stated in the char- 
ter party could not be commenced. G. demur- 
red to the declaration: He'd, that there was 
an implied covenant by G. that the vessel was 
seaworthy, or fit for the service for which she 
was hired, and that W. could aver such a war- 
ranty and declare on it, in covenant. 
[Cited in Hubert v. Recknagel, 13 Fed. 913; 

The Edwin T. Morrison, 27 Fed. 141; The 

Director, 34 Fed. 64.] 

[This was an action of covenant by Allston 
Wilson and others against John N. A. Gris- 
woldj 

William R. Darling, for plaintiffs. 
Charles M. Da Costa, for defendant 

WOODRUFF, Circuit Judge. The plaintiffs 
declare upon a charter party, under seal, 
whereby the defendant charters to the plain- 
tiffs, and the plaintiffs hire, the defendant's 
vessel, the steamer Norwich, for the term of 
four months from the date thereof, with the 
privilege to the plaintiffs of continuing the 
charter for an additional four months, the 
vessel to be run by the plaintiffs as a freight 
and passenger vessel, between the city -of 
New York and a port or ports in San Domin- 
go, at a fixed compensation of $1,500 per 
month, payable, $750 at the beginning, and 
$750 at the end, of each month, the plain- 
tiffs to coal, victual, officer, man and navi- 
gate the vessel, with covenants by the plain- 
tiffs against negligence or mismanagement in 
tohe care, -conduct and navigation of the ves- 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



sel, and a covenant by the defendant, that, 
in case of damage by fire, collision, the break- 
ing of machinery, or injury to the steamer, 
or other unavoidable accident, caused solely 
by perils of the seas, he will repair the same- 
without delay, "so that the said steamer may 
resume service under this charter, and, if the 
said steamer shall become unfitted by such 
damage for use upon the said route, no claim 
for charter-money shall be made for the time 
she shall be so unfitted for business." There 
are many other provisions in the instrument, 
but there is no express covenant or stipula- 
tion, that, at the time of the charter, the said 
vessel is tight, staunch, and strong, well fit- 
ted and furnished, seaworthy, and fit for the 
uses and purposes in the charter party stat- 
ed. The pleader has, nevertheless, averred 
such a warranty and covenant, and alleges 
a breach thereof, in that she was not tight, 
staunch, strong, well fitted and furnished, 
and was not seaworthy or fit for the uses and 
purposes in the charter stated, but was leaky, 
rotten, and utterly unseaworthy, and unfit, 
from inherent weakness and defects, for the 
purposes and voyages in the charter party 
stated, or to go to sea at all with cargo or 
passengers, by reason whereof, the voyage was 
never commenced, but the vessel was return- 
ed to the defendant. Various items and 
amounts of damage are averred and claimed 
by the plaintiffs. 

The defendant, having obtained oyer of 
the instrument, demurs to the declaration; 
and thereupon two questions have been dis- 
cussed by the counsel for the respective par- 
ties: (1) Whether, in this ease, there was an 
implied covenant or warranty by the defend- 
ant, that the vessel was seaworthy, or was 
fit for the service for which she was hired, 
and which voyage, as one of the terms of the 
contract, he agreed to perform; (2) whether 
it was competent for the plaintiffs, in declar- 
ing, to aver such a warranty, if implied, or 
whether they should have proceeded in as- 
sumpsit, for the breach thereof. 

(1) The general rule, that, in a contract of 
affreightment, there is an implied covenant or 
undertaking by the owner of the ship, that 
the ship is seaworthy, is not questioned. 
But, it is claimed that this is only incidental 
to his obligation, as a common carrier, to car- 
ry the goods safely, and that, therefore, when 
the owner lets his ship to hire without any 
undertaking either to carry goods, or to as- 
sume any duties, either in the navigation or 
supply of the ship, or in the conduct of the 
business in which she is to engage, the hirer 
acts at his peril, and the principle applies 
to him, as to a purchaser, "caveat emptor." 

Looking to the terms of this charter, the 
purposes for which the ship was hired, the 
service prescribed to the hirers by the very 
terms of the instrument, and the obligation of 
the owner to repair, if, by perils of the sea, 
&c, she became unfit, every reason to infer a 
covenant of seaworthiness and fitness for the 
purpose, which can exist in any case of char- 
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ter, exists in this case; and, that such was 
the actual intent and meaning of the parties, 
inferrible from the contract, seems to me to 
admit of no doubt. 

The text writers, in declaring, as all, with- 
out exception, to which I have referred, do, 
that the chartering of a vessel for the trans- 
portation of goods implies an undertaking 
that she is seaworthy, point out no distinction 
between a charter wherein the owner mans, 
victuals and navigates the ship, and a char- 
ter wherein the charterer assumes to do this. 
Nor is there any sound reason for such a 
distinction. In case of an ordinary bailment 
for hire, there is an implied undertaking or 
warranty that the subject of the letting and 
hiring is without faults or defects which pre- 
vent the due enjoyment or use of the thing. 
Story, Bailm. § 390; Edw. Bailm. 311; Sut- 
ton v. Temple (opinion of Lord Abinger) 12 
Mees. & W. 52, 60. And so of a letting of 
a furnished house (Smith v. Marrable, 11 
Mees. & W. 5); and selling a horse (Harring- 
ton v. Snyder, 3 Barb. 380). With especial 
reference to the chartering of a vessel', see, 
also, Add. Cont. p. 413; Abb. Shipp. 421, 422; 
1 Pars. Shipp. & Adm. 284, 285; 3 Kent, 
Comm. 204, 205; Lyon v. Mells, 5 East, 428. 

(2) As to the form of action, it is wholly 
immaterial whether the covenant be implied 
or express. If, from the specialty executed 
by the parties, the law implies such a cove- 
nant, it is, as respects the form of action there- 
on, as if it were incorporated therein in 
terms. In a legal sense, the law does in- 
corporate the covenant therein. Assumpsit 
would not lie, for the reason, that, whatever 
the parties stipulated, was by their sealed 
instrument. See cases cited below. And, al- 
though it was competent for the pleader to 
have set out the instrument in totidem verbis, 
and alleged thereupon the want of seawor. 
thiness as a breach, I see no reason why he 
might not in this, as in ordinary cases, de- 
clare upon it according to its legal effect. 
Randall v. Lynch, 12 East, 179; Lent v. Pad- 
elford, 10 Mass. 230; Grannis v. Clark, 8 Cow. 
36; Barney v. Keith, 4 Wend. 502. 

The plaintiffs must have judgment on the 
demurrer, but leave is given to the defendant 
to withdraw the demurrer and plead, upon 
the usual terms. 
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WILSON v. HARBATTGH. 

[1 Crauch, C. C. 315.] i 

Circuit Court, District of Columbia. June 
Term, 1806. 

Death of Partx— Substitution of Adminis- 
trator. 

In case of the death of a plaintiff, the filing 
of letters of administration by his administra- 
tor is such a proceeding in the case before the 
tenth day of the second court, as will justify 
the court in retaining cognizance of the cause, 
under Act 1785, c. 80, § 1. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 

SOfed.oas.— 9 
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The plaintiff's death was suggested, July, 
1805. 

Mr. Morsell, for defendant, then objected that 
the' appearance of the executor was not entered 
within the first ten days of this term, and re- 
lied on the acts of assembly of 1785, c. 80, § 1, 
and of 1787, c 9, § 7. The act of 17S5, says, 
if there be no appearance or other proceeding 
before the tenth day of the second court, &c, 
the action shall be struck off. 
. Mr. Van Home. The plaintiff's letters of ad- 
ministration were filed 'on the 7th day of this 
term. This is a "proceeding." The words of 
the act of 1787, "where new parties are to be 
made," gives a further time. The act of 1785, 
meant to give a year. 

Mr. Morsell, in reply. The word "proceed- 
ing," in the act of 1785, applies only to the case 
of the death of the defendant The words "to 
be made" in the act of 1787, are only applica- 
ble to cases happening after the passage of that 
act 

THE COURT was of opinion that the filing 
of the letters of administration was such a pro- 
ceeding in the ease before the tenth day of the 
second court, as justified the court in retaining 
cognizance of the cause. 



WILSON (HARMANSON v.). See Case No. 
6,074. 

WILSON (HEYER v.). See Case No. 6,446. 

WILSON (HITCHEN v.). See Case No. 6,- 
541. 
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WILSON v. HTJRST. 

[Pet. C. C. 140.] i 

Circuit Court, D. Pennsylvania. April Term, 
1815. 

Execution — Motion to Quash — Revivor of Judg- 
ment. 

1. A fieri facias issued in 1806, under which 
there was a levy and condemnation of the real 
estate of the defendant, and afterwards a ven- 
ditioni was taken out. The levy, inquisition 
and venditioni were qua shed. Afterwards the 
defendant died. In 1813, a fieri facias was is- 
sued, and a levy made on sundry lots in the 
hands of persons, purchasers thereof since the 
judgment. This execution was quashed on the 
ground that the judgment ought to have been 
revived, against the defendant's executors, in 
order to make it the foundation of this process; 
although it might have been different, had an 
alias fieri facias been taken out, and continu- 
ances entered. 

[Cited in Thompson v. Phillips, Case No. 13,- 
974.] 

2. The court will not willingly listen to a 
motion to set aside an execution, on the ground 
that other property, in the hands of purchasers 
from the defendant after the judgment, and 
liable to contribute, might have been levied on. 

3. Quere, if notice ought not to have been 
given to the plaintiff, that there was such prop- 
erty, in order to furnish him with an opportun- 
ity to levy upon it. 

In the year one thousand seven hundred and 
ninety-one, judgment in this action was con- 
fessed. In one thousand eight hundred and 
five, a scire facias was sued out and judg- 

i [Reported by Richard Peters, Jr., Esq.] 
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ment confessed in April, 1806. In October, 
1S06, a fieri facias was issued and levied on 
two lots; which upon an inquisition returned, 
were condemned. On the motion of the plain- 
tiff, in 1813, this levy, inquisition, and the 
venditioni exponas issued on it, were quash- 
ed. In October, 1813, a new fieri facias was 
issued, without a scire facias. Hurst died in 
1S04. The fieri facias was levied on sundry 
lots, in the hands of purchasers under Hurst, 
since the judgment was rendered. An inqui- 
sition was taken, and they were condemned, 
and a venditioni exponas was issued. Levy 
obtained a rule to quash the execution, and 
all the proceedings founded on it. First, be- 
cause the fieri facias issued without a scire 
facias to revive it, against the executors of 
Hurst; and secondly, because the execution 
should have been levied upon other lands, in 
the hands of other purchasers under Hurst; 
that all might contribute. 1 Ld. Eaym. 244; 
2 Inst 471; 3 Croke, 14; [Graff v. Smith] 1 
Ball. [1 U. S.] 485. 

WASHINGTON, Circuit Justice. Had this 
execution been an alias, and the first execu- 
tion, issued in 1806, been continued down, or 
the court could direct the continuances to be 
entered; the case would be different from 
what it is. But it is, a new or original fieri 
facias, and having issued since the death of 
Hurst, the judgment ought to have been re- 
vived against his executors, by scire facias. 
As to the other point, it need not be deeided. 
But the court will not willingly listen to a mo- 
tion to quash an inquisition or venditioni ex- 
ponas, on the ground, that there are some oth- 
er purchasers unknown to the plaintiff, whose 
lands might have been levied on. At this rate, 
a plaintiff may be kept for many years, in pur- 
suit of his rights; by new parties being sug- 
gested, as subject to contribution. It would 
seem reasonable, that those who move to 
quash on this ground, should have notified 
the plaintiff, that there were such other per- 
sons and such other lands, liable to contribu- 
tion; in order that the plaintiff might have 
had an opportunity of including them in his 
levy. However, the court do not mean now 
to lay down, any definite rule on the subject. 

Rule made absolute to quash the execution, 
for the first cause. 

[See Case No. 17,809.] 



Case KTo. 17,809. 

WILSON v. hurst! 

[Pet. C. C. 441.] i 

Circuit Court, D. Pennsylvania. April Term, 
1817. 

Writs — Conclusiveness of Return — Plea op 

Payment— Assignment of Worthless 

Bonds — Practice. 

1. The return of the marshal to a writ, can- 
not he traversed in an action between the par- 
ties to the suit in which the writ issued. 

[Cited in Lowry v. Coulter, 9 Pa. St. 353. 
Cited in brief in Paxton v. Steckel, 2 Pa. 



i [Reported by Richard Peters, Jr., Esq.] 



St. 94. Cited in Phillips v. Elwell, 14 
Ohio St. 244.] 

2. Bonds, assigned to be applied to the dis- 
charge of a debt for which a suit is brought, 
although they are not returned to the assignor, 
~annot be given in evidence on the plea of pay- 
ment, it being proved that the consideration of 
the bonds had failed, and that they had been 
acknowledged by the assignor to be of no value. 

3. A payment which might have been pleaded 
to the original scire facias to revive a judgment, 
cannot be given in evidence on a second scire 
facias. 

4. On the pie? of "no assets," the practice in 
Pennsylvania is, for the jury to find for' the de- 
fendant, and for the plaintiff to pray judgment 
de terris, etc. and of the assets, quando, etc. 

[Cited in Smith v. Charlton, 7 Grat. 465.] 

This case came before the court at the April 
sessions, 1816, and upon a demurrer, which was 
adjudged good, a respondeas ouster was award- 
ed. The defendants pleaded payment and no 
assets. In support of the first plea, they con- 
tended, that Charles Hurst, having been ar- 
rested under a capias ad satisfaciendum issued 
on the original judgment in 1791, was dis- 
charged by order of the plaintiff; and they of- 
fered to examine a witness to prove this fact. 

BY THE COURT. The marshal having re- 
turned the capias ad satisfaciendum, non est 
inventus, that return cannot be traversed in this 
action. 

It was stated by the counsel, in answer to 
this, that the real defendants in this case are 
the terre tenants, and that the rule stated by 
the court is not applicable to third persons, not 
parties to the original judgment. 

BY THE COURT. We know of no party de- 
fendants but the person or persons so named in 
the record, and they are the legal representa- 
tives of Charles Hurst, the party to the original 
judgment, which the scire facias in this case is 
brought to revive. If the terre tenants have 
any equitable defence to make, it cannot be 
asserted in this suit. The plaintiff consented 
that the witness should be examined, but he 
proved nothing material to the point. 

The defendants then gave in evidence, that 
in the year 1798, the agent of the plaintiff re- 
ceived an assignment of two bonds to be ap- 
plied to the discharge of this judgment, which 
bonds had not been returned to Charles Hurst. 
It was proved, however, by the' plaintiff, that 
the consideration of those bonds was land sold 
to the respective obligors, which could never be 
found, and, in consequence thereof, the con- 
tract was set aside by agreement of the parties; 
and Charles Hurst applied to the agent of the 
plaintiff to return the bonds, as they were 
worthless. This the agent promised to do, but 
at that time he could not lay his hands upon 
them, and it was afterwards neglected or not 
thought of. 

THE COURT informed the jury that these 
bonds could upon no principle be considered as 
a payment. They were nothing more than 
blank paper. But if they had been good and 
available, and had even been paid in the year 
1800, when they were to become due, the evi- 
dence would be inadmissible in this case, since 
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it appears, that in the scire facias to revive the 
original judgment, Charles Hurst, so far from 
pleading this payment, confessed judgment in 
1806, and it is to revive that judgment that this 
scire facias was brought. Nothing which could 
have been pleaded in bar to the original scire 
facias, can be pleaded or given in evidence in 
this ease. 

THE COURT directed the jury to find for 
the plaintiff, on the plea of payment, and for 
the defendants, on the other plea. 

NOTE. THE COURT at first directed the 
jury to -find generally for the plaintiff. But it 
was stated by Mr. Fisher and some others of the 
bar, that the established practice was to find for 
the defendant, on the plea of no assets, and then 
for the plaintiff, to pray judgment de terris, &c, 
and of assets quando acciderent, which is entered 
as a matter of course. THE COURT so di- 
rected. 

[See Case No. 17,808.] 



Case Wo. 17,810. 

WILSON et al. v. IZARD et al. 

[1 Paine, 68.] i 

Circuit Court, D. New York. April Term, 
1815. 

A.rhy — Alien Enemies as Volunteers — Dis- 
charge— Volunteews to Sekve at Partic- 
ular Post— Powers of President. 

1. Alien enemies who had enrolled themselves 
as volunteers, and been accepted by the presi- 
dent, under the act of the 6th of February, 
1812 [2 Stat. 676], not entitled to be discharged; 
there being no law enjoining the president from 
accepting them. 

[Cited in Re McDonald, Case No. 8,751.] 

2. It seems that the president had a right 
to accept volunteers, to serve at a particular 
uost as well as for general service, the act be- 
ing silent on the subject. At any rate he had 
a discretion in the premises, not to be controlled 
by a court of justice. <, 

3. The insertion in their enrolment of the of- 
ficer's name under whom the volunteers were 
to serve, was meant merely to ascertain the 
post where they were to serve by designating 
its commander, and not to attach them to his 
personal command, so that he could not be 
changed. 

■ ~W. Sampson and J. Anthon, for plaintiffs. 
N. Sanford, for defendants. o 

LIVINGSTON, Circuit Justice. By the re- 
turn made to the habeas corpus issued in this 
case it appears, "that the complainants had 
enrolled themselves as privates in a eorps of 
volunteers, under the command of Lieutenant 
Colonel Denniston; that as such their services 
have been accepted by the president of the 
United States, agreeable to the act authoriz- 
ing him to accept and organize certain volun- 
teer military corps, passed the 6th of Febru- 
ary, 1812, and an act supplementary thereto, 
passed the 6th of July in the same year; and 
that the parties are now doing duty as private 
soldiers in the city and harbour of New-York, 

i [Reported by Elijah Paine, Jr., Esq.] 
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as stipulated in the original instrument by 
which they enrolled themselves." On refer- 
ring to this Instrument of enrolment, which is 
annexed to and made part of the return, it 
appears that the complainants, among others, 
did thereby "volunteer and offer their serv- 
ices to the United States, pursuant to the .act 
of congress of the 6th of February, 1812 (4 
Bior. & D. Laws, 374 [2 Stat 676]), to serve 
under the command of Brigadier General 
Armstrong, for the sole purpose of defending 
the city and harbour of New-York, for one 
year only." This roll was signed by one of 
the complainants as an artificer. It is not 
stated in the return that the parties have re- 
ceived pay as privates, nor that they have 
taken the oath prescribed by the 18th section 
of the act "to raise an additional military 
force," "to observe and obey the orders of the 
president of the United States, and the or- 
ders of the officers appointed over them, ac- 
cording to the rules and articles of war." But, 
as it is averred in the return that the presi- 
dent has accepted them, and that they are in 
actual service, it Is fairly to be presumed, un- 
til the contrary be made to appear, that they 
receive pay, and have taken the oath just re- 
cited. 

On this state of facts, it has been contended 
that these volunteers are entitled to their dis- 
charge. 

First. Because they are alien enemies, which 
is a fact not appearing on the return, but 
sworn to at the time of the allowance of the 
habeas corpus. This objection is at once dis- 
posed of by saying, that the president is not 
enjoined by any law, either from enlisting 
alien enemies in the armies which have been 
ordered to be raised during the present war, 
or from accepting of the voluntary services of 
persons of that description. Whether British 
subjects may not thus commit themselves with 
their natural sovereign, or whether it be good 
policy to employ them, are questions of legis- 
lative, not of judicial consideration. 

A second ground of relief is, that the presi T 
dent is not authorized to accept of volunteer 
corps for the defence of a particular place, 
but only for general purposes; so that they 
may be ordered, in case of necessity, to any 
part of the United States. 

On this point the act In question is silent, 
and as far as the power delegated by it to the 
president may be misused, it is unimportant 
which construction prevails; for in either 
case there will be a latitude of discretion, as 
must ever exist in such cases, which will af- 
ford ample scope for very serious abuses. As 
commander in chief of the army, it does not 
appear to have been reposing too much con- 
fidence in the president to leave it to him to 
accept of these volunteer corps, either for the 
defence of particular forts or cities, which 
must be garrisoned throughout the war, or for 
the general defence of the Union. For the first 
pf these purposes it would be more easy to 
obtain volunteers, and when obtained they 
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would feel better reconciled to the service, and 
in general be more useful and zealous in the 
defence of their own firesides, than they would 
be if marched to a great distance from home, 
and employed to defend remote parts of the 
United States. But this court does not think 
it necessary to express any opinion whether 
the president has a right or not to accept of 
volunteers for the defence of a particular city 
or harbour, because under the powers vested 
in him by this act, he has a discretion in the 
premises, in the exercise of which he cannot 
and ought not be controlled by any court of 
justice. If he abuses this discretion, he must 
be amenable for his acts, if at all, in some oth- 
er way. But however the public interests may 
be affected by accepting of soldiers for the 
discharge of a particular duty, it does not lie 
in the mouth of the men who have thus made 
a good bargain with the president, to allege 
as a reason for their not being bound, that he 
had exceeded his powers. So long as they re- 
ceive pay, and are employed agreeably to their 
offer, this court feels disposed to consider them 
as regularly in service under the act in ques- 
tion, and can perceive no cause whatever of 
complaint on their part It might be added 
that, for aught that appears, the president 
may have accepted of them for general pur- 
poses. If so, it will not be denied that he has 
a right to use them for the defence of the har- 
bour of New-York, and that so long as they 
are thus employed, they are doing duty with- 

. in the terms of the offer which they made of 
their services. 

Another complaint is, that Wilson, one of 
the parties in the instrument of enrolment 
which is produced, has engaged as an artificer; 
whereas by the return it appears, that he is 
doing duty as a private soldier, as stipulated 
in the original instrument of enrolment. The 
court is not prepared to say that this return 
furnishes any evidence of the employment of 
this man contrary to the offer which he made 
of himself. A company of artificers may, for 
aught that appears, be called a company of 
soldiers, and may be compelled, for any thing 
that appears to the court, to do duty as such. 

- This man has certainly sworn, as well as the 
others, that he will faithfully serve against 
the "enemies of the United States," and it is 
presumed that, in day of battle he might, al- 
though he be called an artificer, be compelled 
to fight against the enemy. Again, it is said 
these men engaged to serve under Brigadier 
General Armstrong, and are now placed un- 
der another officer. This gentleman having, 
at the time of this enrolment, the command 
of the city and harbour of New-York, his name 
must have been inserted for no other purpose 
than for designating the extent of the duty Ho 
which they obliged themselves; or, as is more 
probable, merely for the purpose of stating 
who was the then commander in chief over 
the city and harbour. It never could have 
been supposed that it imposed any obligation 
on the government to continue General Arm- 



strong in this command; or that, in case of 
his death or employment elsewhere, they were 
exonerated from any further service, and that 
all subsequent detention would be unlawful. 
But if this be no satisfactory answer, one 
completely so will be furnished by the oath 
which these men have taken, which must 
have been subsequent to their enrolment, and 
to the president's acceptance. By that oath 
they oblige themselves to "obey the orders of 
whatever officers are appointed over them." 
If they had any claim before to an exclusive 
service under General Armstrong, by this oath 
they surrendered that privilege, and became 
bound «to continue in service, under such other 
officer or officers as might be appointed to 
command them. 

It is the opinion of the court that the par- 
ties be remanded. 



WILSON v. The JAMES ROY. See Case No. 
7,201. 
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WILSON v. JANES et al. 

[3 BIatchf."227; Merw. Pat. Inv. 236.] i 

Circuit Court, S. D. New York. Nov. 24, 1854. 

Patentable Invention — Novelty — Cooking 

Stove Ovens— Action tor Infringement 

— Setting Aside Verdict. 

1. Where a patented improvement in a cook- 
ing stove consisted in "the placing the fire- 
chamber in the middle of the oven, so that the 
latter may receive the heat of three sides there- 
of at once," the oven being a single chamber 
extending around three sides of the fire-cham- 
ber, as distinguished from stoves with three 
compartments around the fire-chamber, one on 
each side and one behind, divided by partitions 
behind the fire-chamber, quere, whether the 
change was a patentable discovery. 

2. The verdict of the jury, given for the 
plaintiff, on the trial of an action for the in- 
fringement of a patent, being against the evi- 
dence, both as to the novelty of -the invention 
and as to the question of infringement, it was 
set aside by the court. 

This was an action on the case for the in- 
fringement of letters patent granted to the plain- 
tiff [Carrington Wilson] October 10th, 1834, and" 
extended for seven years, for an improvement 
in cooking stoves. It was tried in October 
term, 1851, before NELSON, Circuit Justice, 
and a jury, and a verdict was found for the 
plaintiff. The defence was, that the plaintiff 
was not the original and first inventor of the 
thing patented, and that the discovery was well 
known and in public use prior to his applica- 
tion for his patent. A motion was now made 
by the defendants [Adrian Janes and others] for 
a new trial, on a case made, on the ground that 
the verdict was against the evidence. Objec- 
tion was also made to the patentability of the 
alleged invention. 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
236, contains only a partial report.] 
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Carrington Wilson, in person. 
Charles O'Conor, for defendants. 
Before NELSON, Circuit Justice, and 
BETTS, District Judge. 

BETTS, District Judge. The decision of 
this case will he placed upon the ground that 
the verdict was against evidence. It was, in 
our view, without competent evidence to sup- 
port it, even if no proofs had been produced on 
the part of the defendants. 

The patent was for an improvement in cook- 
ing stoves. The court, in its instructions to the 
jury, construed the patent to claim the invention 
of placing the fire-chamber in the middle of the 
oven, so that the latter might receive the heat 
on three sides at once. The substance of the 
claim is, that the patentee makes the heat of 
three sides of the fire-chamber available for 
cooking. He has one oven, with three doors, 
extending all along the sides and back of the 
fire-chamber. The summary in his specifica- 
tion on this head is, "the placing the fire-cham- 
ber in the middle of the oven, so that the latter 
may receive the heat of three sides thereof at 
once." All the testimony given by the plaintiff 
on- the trial was directed to this particular of 
his claim. He proved, by two witnesses, that 
a stove with an oven on three sides of the fire- 
chamber was useful; and, by one witness, that, 
prior to seeing the plaintiff's stove, he had seen 
ovens having the articles to be baked located on 
one side of the fire-chamber, and others in 
which the articles were placed on opposite sides 
of the fire-chamber, the whole being three rec- 
tangular compartments of equal length, the fire 
occupying the middle compartment, and that he 
had not, before seeing the plaintiff's stove, 
known of one which had the front side of the 
fire-chamber on a line with the front side of the 
oven, and the oven connected behind the fire- 
chamber. 

The plaintiff does not, by his specification, 
nor did he by testimony on the trial, show any 
peculiarity of construction in his oven or fire- 
chamber, or point out any shape or size of the* 
parts, or method of arrangement, that is original 
with him, other than leaving the space behind 
the fire-chamber open, as a part of the entire 
oven— that is, instead of forming three ovens or 
compartments around the fire-chamber, he re- 
moves the partitions behind the fire-chamber, 
and makes a single cooking space, instead of 
the three spaces into which that part of the 
stove in common use is divided. We are not 
convinced, if this be an original idea with the 
plaintiff, that the change is a patentable discov- 
ery. Ordinarily, a patent is -prima facie evidence 
that the discovery claimed is new and useful; 
and any person who undertakes to use any thing 
similar to it, and producing like effects, must 
disprove the title of the patentee to his grant 
But we suppose that a patent for a discovery 
which is manifestly frivolous cannot be sus- 
tained, and that it is competent for the court to 
declare a patent to be inoperative for such 
cause, when that is apparent upon the face of 
the specification. As, if the plaintiff had taken 
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out a patent for the discovery of making a fire 
in a grate, or for placing a blower or cover be- 
fore it, to quicken its kindling, or for. exposing 
to the side of a heated fire-chamber, objects in- 
tended to be affected by the heat, a court could 
hardly be required to adjudge itself to be so 
judicially blind to the state of the arts and the 
usages, of life, as to be unable to doseoyer, ex- 
cept through the teaching of witnesses, that the 
things patented were in common use, and there- 
fore could not be monopolized by a patent. 

We do not, however, feel it necessary to dis- 
pose of this case on that view. The evidence 
given by both parties on the point of novelty 
is before us, and we think it is clearly shown, 
that the use of the fire-chamber for heating cir- 
cumjacent ovens, was a thing long and f amiliar- 
ly known in the arts when the patent was is- 
sued. One witness testifies to a plan of cook- 
ing range that was made public in 1796; and it 
appears that a similar contrivance was describ- 
ed, with drawings annexed, in Webster's En- 
cyclopaedia of Domestic Economy. That range , 
was constructed with a fire-chamber- inside of 
the shell or general exterior of the stove, and 
compartments were heated from each side of the 
fire-place, one for baking, and one containing 
water to be heated, these being contiguous to 
the sides of the fire-place; while, behind the 
fire-chamber, was a third compartment, with 
an open space heated in the same manner, and 
the hot air in which came in contact with the 
boiler. Other witnesses proved the construc- 
tion and use of similar cooking ranges, the fire- 
chamber in which was placed inside of the body 
of the oven, and heated, from its three sides, 
other compartments fitted up for baking, boil- 
ing, etc., the materials used for the oven being 
tin or sheet iron. A patent granted to Elipha- 
let Nott, January 9th, 1834, describes an oven 
constructed in a manner substantially the same 
with that claimed by the plaintiff; so, also, 
does a patent issued March 29th, 1834, to Ste- 
phen J. Gold. No testimony was produced by 
the plaintiff countervailing these proofs. 

The defendants further gave evidence, that 
the ranges built by them: did not .contain the 
single oven surrounding the three sides of the 
fire-chamber, in the manner claimed. by the 
plaintiff to be his invention, but consisted of 
two ovens or compartments, one "placed on 
each side of the fire-chamber, and of a third one 
behind it, in which was contained a metal pipe, 
used for heating water to be distributed over 
the house. The defendants' ranges, with the 
two ovens of that construction, were built and 
in public use, in New York, several years ante- 
rior to the grant of the patent to the plaintiff. 
No evidence was given by the plaintiff rebutting 
that proof, or showing that the defendants used 
the three sides of their fire-chamber for heating 
a single oven in the manner claimed by the 
plaintiff. 

Without placing the decision of the case upon 
the construction of the patent, we think it is 
clearly shown that the verdict of the jury, both 
as to the novelty of the plaintiff's invention and 
as to its infringement by the defendants, is de- 
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eidedly against the evidence given in the cause. 
The verdict must, therefore, be set aside, and a 
new trial be granted, the costs to abide the 
event of the suit 



Case No. 17,812. 

WILSON et al. v. The JEWESS. 

[N. T. Times, Nov. 29, 1854.] 

District Court, D. Connecticut Nov., 1854. 

Maritime Li ess— Materials and Repairs— Sale 
Pending Repairs— Local Statutes — Priority 
over Moktgage— Notice op Mortgage — Record 
in Collector's Office. 

[1. Where material and repairs were being 
put upon a foreign vessel in the port of New 
York, and, before completion thereof, she was 
sold to her master, who lived in New York, 
the material and repair men have a lien, first 
under the general admiralty law, and after- 
wards under the local statutes.] 

[2. A lien for materials and repairs will have 
priority over a mortgage owned by one who 
was presented to the material and repair men 
as a part owner of the ship, and, who, by his 
bearing, himself confirmed the impression that 
he was one of the owners.] 

[3. The record of a mortgage in the office of 
the collector is not constructive notice to materi- 
al and repair men.] 

[This was a libel in rem by James S. Wilson 
and others against the steamer Jewess, for ma- 
terials and repairs.] 

INGERSOLL, District Judge. The libel is 
for materials furnished, and repairs put on 
the steamer by the libellants. Previous to 
her arrival here, she was owned in Baltimore, 
and is admitted to have been then a foreign 
vessel, and, as such, liable in rem for the 
repairs. After she came to New York, the 
libellants proceeded to put these repairs on 
her, and, while they were so in process, she 
was sold by the owners to her captain. It 
is claimed that he belonged to New York, and 
therefore that the steamer then became a 
domestic vessel. The captain at the time 
mortgaged her to the original owners, to se- 
cure the purchase money, and also to the 
claimant, Trowbridge,, to secure advances 
made by him. 

Two questions arise in this case: First. 
Have the libellants a lien on the vessel? Sec- 
ondly. Was their lien prior to the mortga- 
gees' ? 

To this first question the reply is that when 
the libellants commenced furnishing the ves- 
sel with supplies, she was foreign, and needed 
them; therefore a lien would arise in favor of 
those who furnished them with supplies, 
which lien would last as long as the foreign 



character of the vessel continued, and after the 
purchase of the vessel by Wright; and wheth- 
er he has continued a resident of the city or 
not would make but little difference, as the 
local law or lien existed against the ship, 
she not having departed from the state. I 
therefore find in favor of the libellants on that 
question, and hold that they have a lien on 
her. 

As to the next question, it becomes a mat- 
ter of more difficulty to decide whether the 
Baltimore owners and Trowbridge should be 
treated as mortgagees, or that the libellants 
should have a priority of lien. On that point 
we have two decisions of district Judges 
which are adverse to each other. Judge Hall 
gave his opinion that "material men" have a 
priority over mortgagees, and Judge Betts held 
that mortgagees have a priority over "ma- 
terial men." I can, however, give my judg- 
ment without clashing with either of the learn- 
ed judges referred to. Although Judge Betts 
lays it down as a principle of law that mort- 
gagees have a preference over material men, 
yet he admits that circumstances will arise 
wherein such priority will not exist; as, for 
instance, where mortgagees are in part own- 
ers, or held out to be such. 

The question then recurs, are there any such 
circumstances in this case to bring the mort- 
gagees within the distinction laid down by 
Judge Betts. I find that there are. It appears 
that Mr. Trowbridge "was introduced to sev- 
eral of these material men as an owner, and 
his deportment and acts were such as to in- 
duce them to believe that he was one of the 
owners of the vessel to which the supplies 
were furnished. The act of the Baltimore 
owners of the vessel in sending her to this 
port for supplies, in charge of the registered 
master, and he being regarded as the master 
of a foreign vessel, also operated to mislead 
the material men into the idea that they were 
dealing with the owners, and not with the 
mortgagees. If such are the facts, the libel- 
lants had no notice that the claimants were 
mortgagees, unless the record in the office of 
the collector amounted to that notice. Does 
that record amount to a notice? I think not, 
because from an examination of the act of 
congress, which provides that conveyances 
and mortgages should be recorded, it appears 
that the record is only a notice to persons 
holding title to or interest in vessels, by ex- 
press conveyance or instruments under law. 
I therefore find the record question in favor 
of the libellants. I shall therefore decree in 
favor of the libellants, with costs, and order 
a reference to ascertain the amount due. 
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Case No. 17,813. 

WILSON v. JOHNSTON. 

[1 Cranch, C. C. 198.] i * 

Circuit Court, District of Columbia. Nov. 
Term, 1804. 

Replevin— When Triable. 

Actions of replevin, in Alexandria, may, on 
motion, be tried at the first term. 

Replevin, of goods distrained for rent. 

Motion by Mr. Taylor, to set the cause for- 
ward on the docket, under the Act of Assem- 
bly, so as to be tried'this term. New Rev. 
Code, p. 155, § 18. 

B. J. Lee, for plaintiff in replevin. 

Granted. 



Case No. 17,814, 

WILSON v. JORDAN et al. 

[3 Woods, 642.] 2 

Circuit Court, N. D. Alabama. April Term, 
1878. 

Fraudulent Conveyances — Deed bt Insolvent 

to Wife — Executors — Breach op Trust — 

Contract with Contestant of Will. 

1. J. who was insolvent, conveyed to his wife 
real and personal property of the value of §7,- 
700, for a consideration estimated at §1,537. 
Held, that the consideration was so grossly in- 
adequate as, under the circumstances, to estab- 
lish conclusively the fraudulent character of 
the conveyance. 

[Cited in Dodson v. Cooper, 50 Kan. 681, 32 
Pac. 371.] 

2. A testator devised a large estate to various 
legatees to the exclusion of the heir. The heir 
tiled a bill, in which the validity of the will 
was assailed. Pending this bill, the executor 
and the heir entered into a contract with each 
other, to the effect that, in case the will should 
be set aside, the executor was to pay the heir 
a certain fixed sum out of the estate and retain 
as his own all the residue, to the exclusion of 
the legatees under the will. Held, that such a 
contract was a flagrant breach of trust by the 
executor, and was against public policy and 
void. 

In equity. Heard upon pleadings and evi- 
dence for final decree. The bill was filed by 
the complainant [Robert H. Wilson] as as- 
signee in bankruptcy of Fleming Jordan, to 
set aside as fraudulent two deeds made by 
Jordan on September 29, 1866, one to his 
wife, Lucy Jordan, and the other to Freder- 
ick B. Moore. Both these deeds conveyed 
personal as well as real property. They were 
attacked by the complainant on the around 
that the consideration for the conveyances was" 
grossly inadequate, and that they were exe- 
cuted to hinder, delay and defraud the cred- 
itors of Jordan. The consideration of tSe 
deed to Lucy Jordan was the release of 
her inchoate right of dower in the lands 
conveyed by her husband to Moore, and the 
consideration of the conveyance to Moore was 
the cancellation of a debt due to Moore from 

i [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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Jordan, evidenced by certain bills of exchange 
of which Jordan was the drawer, and Moore 
the holder, amounting to §28,000. 

S. D. Cabiniss, F. P. Ward, and David P. 
Lewis, for complainant. 

L. P. Walker, D. D. Shelby, Milton Humes, 
and Geo. S. Gordon, for defendants. 

WOODS, Circuit Judge. The evidence 
shows conclusively, indeed it is not contro- 
verted, that on September 29, 1866, the day 
when' the deeds to Frederick B. Moore and 
Lucy Jordan were executed, Fleming Jordan 
was largely insolvent. At that time he owed 
at least §80,000, and all his property was 
not worth more than §25,000 or §26,000. On 
the day just mentioned he conveyed, substan- 
tially, all his real and personal property to 
Frederick B. Moore, and to his wife, Lucy 
Jordan, and others. Lucy Jordan knew that 
her husband was insolvent at the date of the 
conveyance to her, for she so testifies. The 
real estate conveyed to her by the deed in 
question is estimated by one witness, Joseph 
C. Bradley, at §5,000, by another witness, 
Larkin A. Warthan, at §9,550, and it was 
valued for taxation for the year 1867, by Lucy 
Jordan herself, at §9,000, and taxes paid by 
her on that valuation. Two items of the per- 
sonal property conveyed by said deed, namely, 
six mules and two hundred barrels of corn, 
are estimated by the witness Warthan to be 
worth §2,020, the mules §1,020, and the corn 
§1,000. Besides these articles of personal 
property, the deed to Jucy Jordan also con- 
veyed to her one wagon and gear, fifteen head 
of cattle, twenty head of hogs, one horse-cart, 
one rockaway and harness, and all the house- 
hold and kitchen furniture at the residence 
of the grantor. Lucy Jordan, in her evidence, 
puts the value of the mules at §900, and other 
witnesses put the price of corn at from 
sixty to seventy-five cents per bushel. Ac- 
cording to the lowest estimates made by the 
witnesses, the mules and corn alone were 
worth §1,500. 

The return of property for 1867 made by 
Lucy Jordan for taxation, shows that she 
returned for taxation cattle over five head in 
number, valued at §150, household and kitch- 
en furniture in excess of §300, valued at §700, 
and vehicles, not excluding those used for 
agricultural purposes, valued at §50. The 
value of these articles amounted, in the ag- 
gregate, to §1,200. It is true, it is not di- 
rectly shown that they were the' same arti- 
cles conveyed by the deed of Fleming Jordan 
the year before, but the inference that they 
are so is not a forced one. If this property, 
returned by Lucy Jordan for taxation in 1867, 
was not the property conveyed to her by Flem- 
ing Jordan in 1866, it certainly stood her in 
hand to show it. It was a fact peculiarly 
within the knowledge of herself and husband, 
yet neither of them has attempted to deny 
the identity of the property. Estimating the 
corn and mules at §1,500, and the other per- 
sonal property conveyed at §1,200, the esti- 
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mate put upon it by Lucy Jordan for taxa- 
tion, the value of the personal property con- 
veyed by the deed of September 29, 1866, 
foots up at $2,700. Estimating the mules and 
corn at the price named by Warthan, to wit, 
$2,020,* the entire value of the personal prop- 
erty conveyed foots up $3,220. There are 
but two estimates of the value of the real es- 
tate conveyed to Moore, in which Lucy Jor- 
dan released her dower. One is that of War- 
than, who placed it at $10,500, and the other 
of Joseph O. Bradley, who placed it at $7,000. 
The only evidence to show the residue of the 
lands conveyed by Fleming Jordan to War- 
than. Lightfbot, Reynolds and Larkins, was 
the sum for which Jordan testifies he sold 
them at that time. These lands sold for 
$2,225. Therefore, taking Warthan's esti- 
mate, the entire value of the lands in which 
Mrs. Jordan released her dower, as a consid- 
eration of the conveyance to her, was $12,- 
750; according to Bradley's estimate, was 
$9,225. 

Now, what was the inchoate right of dower 
of Lucy Jordan, in other lands, worth on Sep- 
tember 29, 1866. The statute of Alabama 
has fixed the utmost limit to its value. If, 
at the date just named, Mrs. Jordan had ac- 
tually been a widow eighteen years of age 
and in perfect health, the present value of her 
vested dower estate in these lands would 
have been, according to the law of Alabama, 
only one-sixth of their value, in fee simple. 
See Walk. Rev. Code, §§ 2229-2231. Accord- 
ing, therefore, to Warthan's estimate of the 
value of the lands, Mrs. Jordan's dower there- 
in, if she had been a widow in youth and 
health, would have been $2,125; according to 
Bradley's, it would have been $1,537. When 
it is remembered that on September 29, 1866, 
the date of her release of dower, Mrs. Jor- 
dan's husband was living, that he was only 
five years her senior, and that she was fifty- 
seven years of age, the value of her inchoate 
right of dower almost entirely disappears. 
But suppose it to be worth what it would have 
been if she had been actually a widow eight- 
een years of age, and in good health, how 
does its value compare with what she received 
for it? According to the highest estimate 
of the value of her dower, and the lowest es- 
timate of the value of the personal property 
only, conveyed to her by the deed of Septem- 
ber 29, 1866, she received in personal prop- 
erty alone $575 more than her dower was 
worth. Taking Bradley's estimate of the 
lands in which dower was released, the mules 
and corn alone, at the lowest estimate put 
upon them by any witness, came within 
$37 of paying all that her dower was worth, 
if she had been actually a widow and only 
eighteen years old. The truth is, that the 
inchoate right of dower of Mrs. Jordan, in the 
lands conveyed by her husband, was almost 
worthless. If we are to exercise our own 
judgment in such matters, we know that, if 
put up to sale, it would have brought nothing. 
The purchasers of the land would doubtless 



have paid a small sum for it, but not near 
one-sixth of the value of the estate in fee. 

These facts show how grossly inadequate 
was the consideration paid by Mrs. Jordan 
for personal property worth from $2,000 to 
$3,000, and for lands estimated at from $5,- 
000 to $9,550. When we reflect that at the 
time of this transaction Jordan owed more 
than three times what he had means to pay, 
and that he knew, and his wife knew, that 
he was insolvent, and that he, on the day 
he made the conveyance to his wife, con- 
veyed everything else he owned in the 
world to his brother-in-law, Moore, it needs 
no further consideration to establish the 
fraudulent nature of the deed to Mrs. Jordan. 
So gross an inadequacy of consideration, tak- 
en in connection with the insolvency of Jor- 
dan, is alone sufficient to show the fraud of 
the conveyance. Kempner v. Churchill, 8 
Wall. [75 U. SJ 362; Rateliff v. Trimble, 12 
B. Mon. 32; Borland v. Mayo, 8 Ala. 104; 
Prosser v. Henderson, 11 Ala. 484. The re- 
lease of her dower was more than thrice paid 
for by the personal property which she re- 
ceived, and the conveyance of the land to 
her was left without any consideration what- 
ever. Taking any of the estimates of the 
value of the property, the consideration 
which Mrs. Jordan received for the release 
of her dower, was nearly equal in value to 
the entire estate in fee in which she released 
her dower. We think the facts clearly show 
that the difference between the property con- 
veyed to her and the consideration paid "was 
so great as to shock the common sense of 
mankind, and furnish in itself conclusive evi- 
dence of fraud." Hoot v. Sorrell, 11 Ala. 400. 

I have thus far considered the case as if 
Fleming Jordan had such title in the lands 
conveyed to Moore as gave his wife a right 
of dower therein in ease she survived him. 
But that Fleming Jordan had such title is 
strenuously denied by the complainant. To 
entitle Mrs. Jordan to dower, her husband 
must have held the legal title during cov- 
erture, or must have had a perfect equity 
therein. Walk. Rev. Code, § 1624. Jordan 
had no legal title. On his own showing 
he had only a contract for a deed. Had he 
such an equity as entitled his wife to dower? 

The facts about this contract, as claimed 
by the complainant in this case, were these: 
Fleming Jordan was one of the executors of 
.the will of Fleming J. McCartney, deceased. 
Mathew H. Bone and wife, the latter being 
the only heir of McCartney, having filed their 
bill against Jordan, as executor, and others 
as legatees under the said will, Jordan en- 
tered into a contract, by which it was agreed 
between him and Bone and wife, that in 
the event the will should be set aside and 
the probate revoked, Bone and wife were to 
take $40,000 of the estate, and sufficient in 
addition to pay off certain sums in which 
they were indebted, amounting to between 
$2,000 and $3,000, and that Jordan was to 
have the residue of the estate to pay off its 



[30 Fed. Cas. page 137] 

debts and to distribute among the legatees 
under the will. Jordan, on the other hand, 
claimed that the contract he .made was for 
his own benefit exclusively, and that he, in- 
dividually, was to have and retain all the 
residue of the estate remaining after the 
share of Bone and wife was taken out and 
the debts of the testator were paidi This 
would leave in his hands a residuum of 
about $60,000. 

In the view I take of this branch of the 
case, it is unnecessary to pass upon this dis- 
puted question of fact Taking Jordan's 
own version of the contract between himself 
and Bone and wife, can such a contract be 
sustained? Fleming J. McCartney, the tes-r 
tator, reposing confidence in the fidelity and 
integrity of Jordan, had made him one of 
the executors of his will, to take the title to 
and distribute his estate among the legatees 
under his will. While holding this trust his 
title as executor was attacked by a stranger 
to the will. Pending this attack, and while 
the suit was undetermined, Jordan, accord- 
ing to his own showing, entered into an un- 
derstanding with the party assailing his ti- 
tle, by which it was agreed that if the title 
were declared void, they would divide the 
properly of the testator between them, Jor- 
dan taking the lion's share, to the exclusion 
of all the beneficiaries under the will. Now, 
if Jordan made this contract, he was guilty 
of a most flagrant betrayal of his trust. His 
contract was in violation of the clearest dic- 
tates of public policy. 

"No party can be permitted to purchase an 
interest in property and hold it for his own 
benefit, when he has a duty to perform in 
relation to such property which is inconsist- 
ent with the character of a purchaser on his 
own account and for his individual use." 
Van Epps v. Van Epps, 9 Paige, 237; Haw- 
ley v. Cramer, 4 Cow. 717. Much less can 
an executor whose duty it is to defend his 
title to the trust property, make a contract 
with the party assailing the title, by which, 
in case the assault prevails, the property of 
the estate is to be divided between them. 
When such a contract is made and carried 
into execution, the executor will be declared 
a trustee for the legatees under the will, 
"Where trust and confidence are reposed by 
one party in another, and such other accepts 
the confidence and trust, equity will convert 
him into a trustee, whenever it is necessary 
to protect the interest of the confiding and 
do justice between them." Tiff. & B. Trusts, 
481. 

It is a rule in equity, of universal applica- 
tion, that no person can be permitted to pur- 
chase an interest in property, where he has 
a duty to perform which is inconsistent with 
the character of purchaser. The rule is ap- 
plicable to all classes of persons standing in 
fiduciary relations, or relations of confidence. 
As stated by the supreme court of the United 
States, in Michoud v. Girod, 4 How. [45 U. 
SJ 503, "the general rule stands upon our 
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great moral obligation, to refrain from pla- 
cing ourselves in relations which, ordinarily, 
excite a conflict between self-interest and 
integrity." And, if an agent employed to 
purchase for another, purchases for himself, 
he will be considered trustee of his employ- 
er. Story, Eq. Jur. 316. So, if an agent 
discover a defect in the title of his principal 
to land, he cannot misuse the discovery to 
acquire the title for himself; if he do, he 
will be held a trustee for his principal. Ringo 
,v. Binns, 10 Pet [35 TJ. S.] 269. So, also, 
where an individual is employed as an agent 
to purchase up a debt of his employer; he 
is bound to purchase it at as low a rate as 
possible; if, therefore he purchase it upon 
his own account, he will be deemed as act- 
ing for his principal, and will be entitled to 
no more than he paid for it Reed v. Nor- 
ris, 2 Mylne & C. 361, 374; Hitchcock v. 
Watson, 18 111. 289; Moore v. Moore, 5 N. T. 
256. Where a trustee, after the acceptance 
of the trust, causes a sale of part of the 
trust property under execution, for his own 
benefit, and becomes himself the purchaser, 
he will be considered as having purchased in 
his character of trustee for the benefit of 
those concerned in the trust Harrison v. 
Mock, 10 Ala. 185. Where an executor has, 
under a decree of foreclosure of a mortgage 
due to the estate, purchased the premises, he 
holds in trust; if he sells the premises at a 
large advance, such excess will belong to 
those for whose benefit the mortgage was 
held. Martin v. Branch Bank, Decatur, 31 
Ala. 115. 

It is impossible to enumerate all the cases 
where the law raises an implied trust be- 
tween parties standing in a confidential re- 
lation to each other. The law is very astute 
in discovering such relation, and exact in 
requiring fidelity to it Reasoning from the 
foregoing authorities, can a clearer case for 
the application of the doctrine of implied 
trusts be found than the case under consid- 
eration? I think not. So, whether Jordan 
made the understanding with Bone and wife, 
for the benefit of all the legatees under the 
will of McCartney, as they claim, or for his 
own exclusive/ benefit, as he claims, is im- 
material. In either case, he is a trustee for 
the benefit of the legatees under the will. 
There has been no such acquiescence in his 
claim by the legatees as estops them from 
settling up the trust, for the evidence shows 
a decree in their favor against Jordan, ren- 
dered by the state chancery court, establish- 
ing the trust If Jordan held the lands con- 
veyed to Moore in trust for the legatees un- 
der the will of McCartney, as it seems to 
me clear he did, his wife had no contingent 
right of dower therein. And the only consid- 
eration for the conveyance made to her by her 
husband on September 29, 1866, was her in- 
choate right of dower in other lands, the fee 
of which sold for $2,225." Under the most 
favorable circumstances for the dowress,. the 
present value of dower in these lands, ac- 
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cording to the rule laid down by the Code of 
Alabama, would only be §370. When it is 
remembered that in this ease the husband 
was living, and his wife was fifty-seven 
years of age at the date of her release of 
dower, the value of that release shrinks to 
an almost inappreciable sum. I am there- 
fore led to the conclusion that Jordan, being 
hopelessly insolvent, and knowing it, and his 
wife knowing it, his conveyance to her of 
property valued at from §8,000 to §12,000 
for so grossly inadequate a consideration, es-, 
tablishes, conclusively, the fraudulent char- 
acter of the transaction, and that the con- 
veyance is null and void. This conclusion is 
strengthened by the fact that, on the same 
day, Jordan made a conveyance to a near 
relative of substantially all his remaining 
property and effects. 

It only remains to consider whether the 
conveyance of the personal property includ- 
ed in the deed from Jordan to Moore was 
fraudulent and void. After a patient consid- 
eration of the evidence upon this point, I am 
not satisfied that the fraud in this convey- 
ance has been made out. The consideration 
was certainly ample. By the conveyance of 
a tract of land to which he had no title, ei- 
ther legal or equitable, and a small lot of 
personal property worth §1,500 or §2,000, 
Jordan pays off bills of exchange of which 
he was the drawer, amounting to §28,000, 
and for which his vendee had paid §4,500 in 
money. The title of Jordan to the land must 
have been considered doubtful, for he had 
twice offered it in payment of the bills, and 
his offer had been declined. By the pur- 
chase of the land, Moore became the creditor 
of Jordan to the amount of §28,000, and Jor- 
dan had the right, in September, 1866, to 
make the conveyance to him in payment of 
the debt, even though such conveyance re- 
sulted in a preference of Moore to the exclu- 
sion of all other creditors. It is true there 
are some circumstances of suspicion sur- 
rounding the conveyance, which I- will not no- 
tice; suffice it to say, that they do not estab- 
lish satisfactorily the fraud of the convey- 
ance. There must be a decree dismissing 
the bill as to Moore, and declaring the deed 
of Jordan to his wife to be fraudulent and 
void, and directing the property to be turned 
over to the complainant as assets of the 
bankrupt estate of Jordan, and to be admin- 
istered accordingly. 



Case Wo. 17,815. 

"WILSON v. KEDGELEY. 

[1 Cranch, C. O. 477.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1807. 

Trespass vi et Armis— Beating Slate. 
Trespass vi et armis lies by the owner of a 
slave against a stranger who beats the slave 
per quod servitium amisit. 



i [Reported by Hon. William Craneh, Chief 
Judge.] 



Trespass vi et armis, for beating his slave, 
whereby he lost his services. 

E. S. Key moved in arrest of judgment, 
that trespass vi et armis does not lie by the 
master in such a case. But it ought to have 
been trespass on the case. 

Motion overruled. See Esp. N. P. 380, 598; 
3 Bl. Comm. 393. 



WILSON (KEMMIL v.). See Case No. 7,- 
685. 

WILSON (KING v.). See Case No. 7,810. 

WILSON (KINGSTON v.). See Case No. 7,- 
823. 

WILSON (LADD v.). See Cases Nos. 7,976 
and 7,977. 

Case INo. 17,816. 

WILSON et al. v. LAWRENCE. 

[2 Blatchf. 514.] i 

Circuit Court, S. D. New York. Nov., 1852. 

Customs Duties — Valuation— Date op Purchase 
— Protest. 

1. The doctrine of the cases of Pierson v. 
Lawrence [Case No. 11,158]; Pierson v. Max- 
well [Id. 11,159]; Pocke v. Lawrence [Id. 4,- 
894]; and Cornett v. Lawrence [Id. 3,241],— 
applied to the facts of this case. 

[2. Where orders for goods are accepted' by 
foreign vendors at the ruling market price, but 
the price advances greatly before the goods are 
delivered for shipment, and the invoices made 
out, the purchase is to be considered as made, 
within the meaning of the tariff acts, at the 
date of the invoice, and not at the date the or- 
ders are accepted; and the appraisers may 
raise the valuation accordingly.] 

[3. In an action to recover duties paid under 
protest, the importers cannot avail themselves 
of any objections to the action of the customs 
officers, except those specified in the protests.] 

This was an action [by Daniel M. Wilson 
and others] against [Cornelius W. Lawrence] 
the collector of the port of New York, to re- 
cover back an alleged excess of duties paid 
him. A verdict was taken for the plaintiffs, 
subject to the opinion of the court. 

Elias H. Ely, for plaintiffs. 

J. Preseott Hall, Dist. Atty., for defendant. 

Before NELSON, Circuit Justice, and 
BETTS, District Judge. 

BETTS, District Judge. This is another of 
the cases of iron importations. The iron in 
this case was imported by the plaintiffs in 
April, May and June, 1849. It was purchased 
by them from the Coalbrookdale Company, 
and Stitt, Brothers, of Liverpool, through an 
agent of the vendors in New York, by writ- 
ten orders addressed to the vendors in De- 
cember, 1848, and January, 1849. On the 
trial, the agent testified that the course of 
business was to supply the iron at the prices 
which ruled when the order was booked and 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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accepted. That date is not" given in the 
proofs, but it is to he assumed that the arrange- 
ment -was completed in due course of the 
mails. Letters from the vendors to the plain- 
tiffs, of contemporaneous dates with the in- 
voices, were putin evidence, advising the plain- 
tiffs that the iron ordered had then heen ship- 
ped at Liverpool. It was further proved that 
the price of iron materially advanced in Liv- 
erpool, between the times the orders were re- 
ceived and the dates of the invoices and ship- 
ments, and that the invoices represented the 
prices at which it was agreed the iron should 
be furnished to the plaintiffs at Liverpool. 
The plaintiffs, when the invoice price was 
objected to at the custom house as being be- 
low the market value in Liverpool at the 
dates of the invoices, offered to show to the 
appraisers the correspondence above referred 
to, and claimed the right to enter the goods 
at the invoice valuations, based upon that 
correspondence and the actual purchase- 
prices on such contracts. Eight several en- 
tries were made. The appraisers raised the 
invoice prices to the market value at Liver- 
pool, and duties were exacted on that valua- 
tion. The duties on the increase in valuation 
amounted in the whole to §538 80, against 
the payment of which the plaintiffs made, on 
the first entry, the following protest in writ- 
ing: "We do hereby protest against the pay- 
ment of duties on the extra '10s. per ton, add- 
ed to the invoice per Wisconsin, from Liv- 
erpool, by the U. S. appraisers, as said in- 
voice was made out and charged at fair mar- 
ket value at the time of purchase. We pay 
the additional duty to get possession of our' 
iron, reserving our rights to future decisions 
on the subject" The other seven protests, 
written on the respective entries, varied some- 
what from the terms of the first one, and 
were substantially as follows: "We protest 
against the payment of duty on any valuation 
exceeding our invoice, and only pay the duty 
on the value as appraised, to gain possession 
of our goods." The action is brought to re- 
cover back the extra payment of §538 80. 

This statement of the case brings all the 
points raised upon it by the counsel for the 
plaintiffs within the principles adopted in 
the several other cases reviewed and decid- 
ed at the present term, relative to the rights 
of importers under purchases of this char- 
acter and protests of like import. Pierson v. 
Lawrence [Case No. 11,158]; Pierson v. Max- 
well [Id. 11,159]; Focke v. Lawrence [Id. 4,- 
894]; Cornett v. Lawrence [Id. 3,241]. 

In our opinion, the iron was not purchased 
by the plaintiffs, within the meaning of the 
duty acts of congress, until it was acquired 
by them in a condition for shipment; and we 
think, especially, that under their protests 
they cannot legally raise any question as to 
any proceeding at the custom-house, except 
as to whether the appraisement was accord- 
ing to the fair market value of the iron at 
Liverpool at the dates of the respective in- 
voices. No proof was offered impugning the 
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justness of the custom-house valuation in 
this respect, and, upon the reasons assigned 
in the cases before referred to, we hold that 
the plaintiffs cannot, under their protests, 
avail themselves of any other objection to 
the payment of the duties which were exact- 
ed. Judgment for the defendant. 
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WILSON v. LEIBERMAN. 

[2 Hayw. & H. 312.] l 

Circuit Court, District of Columbia. Oct. 
Term, 1858. 

Action for Trespass-— Party Walls. 

1. On the resurvey of property it was found 
that the dividing wall of nine iuches was built 
whollv nine inches or more on the defendant's 
lot. When the defendant desired to rebuild, 
he pulled down the dividing wall, and was build- 
ing a party-wall on the resurveyed party line, 
when he was enjoined from doing so; the court 
deciding that after the wall had remained where 
it was for over 12 years, it could not be pulled 
down and rebuilt on the resurveyed party line, 
but must be rebuilt on the old site. 

2. Also that where a 9-inch party-wall is torn 
down it cannot be rebuilt by a 14-inch wall. 

[This was an action at law by John Wilson 
against Charles H. Leiberman.1 

Jos. H. Bradley, for plaintiff. 
J. M. Carlisle, for defendant 

Prior to 1807 a certain Clotworthy Stephen- 
son was the owner of lots 16 and 17, square 
254. In 1807 he built a house three stories 
high on lot 17, with a gable end towards lot 
16, having stacks and chimneys and fireplaces 
protruding toward* the lot 16 for the conven- 
ience of the building against it. In the same 
year he conveyed to Mrs. Wheaton, under 
whom the plaintiff claims "one divided and 
ascertained moiety of lot 17, in square 254" 
and on the back of the deed was endorsed a 
memorandum (as appears by tihe record, for 
the original deed was not produced) of the 
same date, with the deed signed by the gran- 
tor and by Joseph Wheaton, the husband of 
the grantee, and who, as there was evidence 
tending to show, bought the property for her 
and caused it to be settled upon her, by which 
memorandum the terms upon which the gran- 
tor should have the use of the wall in build- 
ing on- "the adjoining lot" were stated. Ste- 
phenson, the grantor, after theWheatons went 
into possession, continued to reside on the 
residue of his property there; having it en- 
closed, and part of the enclosure being the 
wall in question. In 1821 the defendant's 
house was built, having this for one of its 
walls. In 1853 the plaintiff purchased the 



i [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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, Wheaton's title, and took a deed conveying 
by metes and bounds the half of lot 17 adjoin- 
ing lot 16. The defendant's deed, and the 
deeds under whom he claimed described this 
property by metes and bounds as part of lot 
16 with the appurtenances. After the plain- 
tiff's purchase in 1853 an accurate survey of 
the square showed that the division wall 
stood wholly nine inches or more within lot 
17. The plaintiff claimed the land accord- 
ing to the survey. For the purpose of build- 
ing on it he caused the old house to be torn 
-down, intending to build, and to make the 
wall next to the defendant 14 inches instead 
■of 9, as it had been before, and to place the 
centre of the new wall with the increased 
thickness precisely on the line ascertained by 
the new survey, whieh would bring it some 
distance inside of all the defendant's fire- 
places. On the other hand, the additional 
width to the plaintiff's lot would add greatly 
to its value. It seems not unreasonable, there- 
fore, that a narrow strip of land, in itself of 
small value, should have given rise to so much 
litigation. In 1852 Leiberman procured an in- 
junction against Wilson to prevent the taking 
down of the old wall unless it should be found 
unsound, and to prevent his building a new 
wall otherwise than on the site of the old one, 
if it should be taken down. The old wall was 
unsound and was taken down, and rough 
boards nailed up in its place, and so the 
premises (vacated by Leiberman) continued 
for a year, when Leiberman rebuilt the wall, 
and as was stated by his counsel, rebuilt it 
14 inches thick, instead of 9 inches, as the 
other walls of his house are, in order to be 
sure that it should be strong enough to sup- 
port Wilson's projected house, but when the 
new wall was about 10 feet above the naye- 
ment Leiberman was stopped by an injunction 
at the suit of Wilson, preventing him from 
rebuilding any other than, a 9 inch wall, he 
therefore dropped off to a 9 inch walL Wilson 
then brought this suit for trespass, and Leib- 
erman brought his suit to recover damages for 
•cutting away the side of his house and leav- 
ing it for a year without rebuilding it. 

The ease tried is the former, and it has re- 
sulted, as to the law, in the court having re- 
stricted the plaintiff Wilson to damages for 
the alleged trespass in occupying for several 
days before the bringing of the suit so much 
of the ground as was not covered by the old 
9 inch wall. 

The points of law interesting to the public 
in this city are— First, that a man may enjoy 
the comforts of his own hearth, when he has 
done so for more than 12 years, without fear 
of an action for damages founded upon accu- 
rate survey made by his neighbors; and, 
secondly, that when a 9 inch party wall is torn 
down it cannot be rebuilt by a 14 inch wall, 
whatever the building regulations may be 
supposed to say to the contrary; the first build- 
er being the person who exercises the power 
under these regulations. - . 

Verdict for the plaintiff one cent damages. 
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WILSON v. LE ROY et al. 

[1 Brock, 447.3 * 

Circuit Court, D. Virginia. June 7, 1820. 

Charter Party — Blockaded Port — Effect op 

Taking License from Enemt— 

New Contract. 

1. A charter-party was entered into during 
the war between England and the United 
States, and during the blockade of the Chesa- 
peake by the British fleet, by which the plain- 
tiff let his ship to the defendants, to carry flour 
from Norfolk to Cadiz; and covenanted to de- 
liver the flour, "excepting always restraints of 
princes and rulers;" and the freighters cove- 
nanted to pay the freight. The ship was pro- 
vided with a Sidmouth license, but the charter- 
party does not express it; yet the fact was well 
known to the defendants, who, as well as the 
plaintiff, relied on the protection afforded by 
that license. The date of the charter-party, 
was the 31st of January, 1813. After the ship 
was loaded, it was ascertained that the license 
would afford no protection against the block- 
ading squadron. The defendants, on the 3d 
of March, by letter, directed, that the ship 
should not proceed to sea under existing cir- 
cumstances; on the 19th of June, they directed, 
that she should continue ready to prosecute tlxe 
voyage as soon as the blockade should be raised; 
and, finally, in the January following, the block- 
ade still continuing, they directed, that the 
flour should be delivered to their order, which 
was done. Held, that the procurement of the 
license, vitiates the contract as much as if it 
had been inserted in the charter-party. 

2. Although freight cannot be recovered, yet 
the various directions given by the defendants 
amounted to a new contract, which may be en- 
forced; and the ship owner was entitled to an 
equitable compensation for his labour, and the 
expenses incurred by him prior to the 3d of 
March; from that time, to the 19th of June; 
and after the last day, to January, 1814, when 
the flour was delivered by the plaintiff to the 
order of the defendants. 

The plaintiff, George Wilson, in October, 
1815, exhibited his bill against the defend- 
ants, Le Roy, Bayard & M'lver, merchants, 
and residents of the state of New York, and 
against Moses Myers & Son, residents of Nor- 
folk, in Virginia, who held in their hands 
effects of, and were otherwise indebted to, 
the said Le Roy, Bayard & M'lver, in the 
chancery court held in Williamsburg, Vir- 
ginia. At the May term, 1816, of that court, 
the cause, on the petition of the defendants, 
Le Roy & Co., was removed to this court, 
under the authority of the act of congress. 
In December, 1817, those defendants filed 
their answer, and the cause came on to be 
heard at the May term, 1820. The opinion of 
the court gives so full a view of the facts 
and circumstances of the case, that it is- 
deemed unnecessary to give a farther state- 
ment. 

MARSHALL, Circuit Justice. The bill 
states that, on the 21st of January, 1813, the 
plaintiff, being owner of the Woodrop Simms, 

1 [Reported by John W. Broekenbrough, 
Esq.] 
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chartered her to James Dykes & Co. agents, 
for Robert Pollard, who was agent for Le 
Roy, Bayard & M'lver, to carry a load of 
flour from Norfolk, to Cadiz, for a freight of 
$3, per barrel, and five per cent primage. 
Having received a full cargo, 3,407 barrels, 
he was about to despatch her, when on the 
3d of March, he received a letter from Dykes 
& Co. forbidding him on the part of Le Roy, 
Bayard & M'lver, from sending her to sea, 
under existing circumstances, (meaning the 
blockade,) and if he did, he would be held 
responsible. This letter was answered on 
the same day, expressing his readiness to 
prosecute his voyage, but that he should con- 
form to the instructions he had received, 
holding Le Roy, Bayard & M'lver, answer- 
able for freight, &c. The blockade still con- 
' tinuing, <the plaintiff on the, 17th of June, 
1813, wrote to Robert Pollard, proposing to 
change the voyage of the ship, on terms 
which he expressed. Robert Pollard rejected 
these terms, and insisted on the ship's going 
to sea so soon as she could sail, without vio- 
lating the blockade. The blockade still con- 
tinuing, and the warm weather commencing, 
the plaintiff was compelled to land the flour. 
The blockade appearing to be as lasting as 
the war, the flour was kept in store, and the 
plaintiff offered to abandon the voyage, on 
being paid a sum which he thought a reason- 
able compensation for his trouble and ex- 
pense. On the 11th day of January, 1814, he 
received a letter from Moses Myers & Son, 
as agents, demanding the flour, and proffer- 
ing their own responsibility, to comply with 
the decision of a court, as to the quantum of 
compensation. The flour was delivered, and 
this suit brought. It is prayed that a master 
may be decreed to report, what sum is due, 
and that it may be paid. The charter-party- 
lets the vessel, engages to receive the cargo 
to proceed with the first fair wind, and to 
deliver, &c. (excepting always "restraints of 
princes, and rulers,"), for which the freight- 
ers covenant to pay, &e: the owner to allow 
45 running days, for loading and delivery: 
and to receive demurrage at the rate of .10 
guineas per day. The letter of 3d of March, 
1813, forbidding Wilson to send the ship to 
sea, "under existing circumstances," was ex- 
hibited in evidence. The answer admits the 
contract, &c, but alleges, that before she 
proceeded to sea, the blockade commenced. 
The ship was provided with a Sidmouth li- 
cense, but the blockade embraced such ves- 
sels, as well as others, which fact became 
notorious, by the sending back of such ves- 
sels. 

Upon these facts, the plaintiff claims the 
full freight, as if the voyage had been per- 
formed, because he was stopped by the agent 
of the defendants, when ready to proceed up- 
on it. If this be not allowed, then he claims 
compensation for his labour and expenses, 
performed and incurred at the request, and 
by the direction of the defendants. The de- 
fendants insist, that they are responsible for 



nothing: that the plaintiff has not entitled 
himself to freight, because the voyage was^ 
not even commenced: and because, the whole" 
contract was rendered so illegal, by the Brit- 
ish license, with which the ship was fur- 
nished, that neither party can recover under 
it. The Woodrop Simms was furnished with 
a license, granted by the British government,, 
then at war with the United States, to pro- 
tect her in the voyage, mentioned in the char- 
ter-party. It is not denied, that if, by con- 
tract, Wilson had expressly stipulated, that 
the vessel should sail under the protection of 
such a license, the charter-party would have 
been vitiated, and the plaintiff would have 
been incapable of recovering on its But it is- 

2 See Patton v. Nicholson, 3 Wheat. 116 U. 
S.l 204. Action of assumpsit for S750, for the 
sale of a certain paper, called a sawyer's li- 
cense, to which the defendant pleaded non-as- 
sumpsit. Evidence offered to the jury, to- 
show, thai both parties were citizens of the 
United States, and that the license was sold 
by the plaintiff, to the defendant, in Alexan- 
dria, D. C, tc be used for the protection of the 
schooner Brothers, an American vessel, during 
the war, against enemy's vessels, on a voyage 
from Alexandria, to St. Bartholomews, to be 
cleared out for. Porto Rico. Marshall, C. J-v 
said, that the opinion of the court was, that 
the use of a license or pass, from the enemy, 
by a citizen, being unlawful, one citizen had no- 
right to purchase of, or sell to, another, such a 
license, or pass, to be used on board an Ameri- 
can vessel. "In the several cases during the 
late war, of The Julia, 8 Cranch [12 U. S.] 181; 
The Aurora, Id. 203; The Hiram, Id. 444, 1 
Wheat. [14 U. S.] 440; and The Ariadne, 2 
Wheat, [15 U.-S.] 143,— the court determined, 
that the use of a license, or passport of protec- 
tion, from the enemy, constitutes an act of ille- 
gality, which subjects the property sailing un- 
der it, to confiscation in the prize court. The- 
act of the 2d Aug. 1813, c. 585 [Colvin's Laws], 
and of 6th July, 1812, c. 452, § 7 [Colvin's. 
Laws], prohibiting the use of licenses, or pass- 
es, granted by the authority of the government 
of the United Kingdom of Great Britain and 
Ireland, repealed by the act of 3d March, 1815,. 
c. 766, were merely cumulative upon the pre- 
existing law of war. The Saunders [Case No. 
12,372], It follows, as a corollary from this- 
prmciple, that a contract for the purchase or 
sale, of such a license is void, as being founded 
upon an illegal consideration. That no con- 
tract whatever, founded upon such a considera- 
tion, can be enforced in a court of justice, is a- 
doctrine familiar to our jurisprudence, and was, 
also, the rule or the civil law. It is upon the- 
same principle, that every contract, whether 
of sale, insurance, or partnership, or growing 
out of a commercial intercourse, or trading 
with the enemy, is void. Thus, it has been 
held by the supreme court of New York, that a 
partnership, between persons, residing in two- 
different countries, for commercial purposes, is, 
at least, suspended, if not ipso facto deter- 
mined, by the breaking out of war between 
those countries; and that, if such partnership- 
expire by its own limitation t during the war, 
the existence of the war, dispenses with the 
necessity of giving public notice of the dissolu- 
tion. Griswold v. Waddington, 15 Johns. 57." 
Mr. Wheaton's note (a) to Patton v. Nicholson, 
supra. A vessel and cargo, which is liable to 
capture, as enemy's property, or for sailing un- 
der the pass, or license of the enemy, or for 
trading with the enemy, may be seized, after 
her arrival, in a port of the United States, and 
condemned as prize of war. The delictum is- 
not purged, by the termination of the voyage. 
The Caledonian, 4 Wheat. [17 U. S.] 100. 
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insisted, that the fact of the license being on 
hoard, did not contaminate the charter-party, 
which contains no stipulation respecting it, 
nor annul the contract of which it is not an 
ingredient; the more especially as the voy- 
age had not commenced, and the owner of 
the vessel might have parted with the lieense 
before she sailed. 

This argument assumes a fact upon which 
its whole force depends. It is, that the license 
was not an ingredient in this contract It Is 
true, it is not mentioned in the charter-party. 
But if the consideration be contrary to law, it 
is not necessary that such illegal considera- 
tion should be expressed in the instrument. It 
may be pleaded and shown in evidence. That 
this Sidmouth license did form an ingredient 
in the contract, that the plaintiff would have 
failed in his engagement, and, supposing the 
contract to sail under the protection of a li- 
eense to be legal, would have been responsible 
in damages, had his vessel sailed without such 
protection during the war, is, I think, satis- 
factorily proved. The contract itself, and the 
circumstances under which it was made, would 
go far in preparing us to believe the well and 
mutually understood views of the parties. I 
will not undertake to say what influence this 
mutual understanding might have been en- 
titled to, had it not been communicated by the 
parties to each other; but if it was communi- 
cated, if the plaintiff declared, that his vessel 
was furnished with such a license, and the de- 
fendants chartered her on that declaration, the 
plaintiff was bound to make his vessel such as 
he described her to be, at least, so long as the 
license was material. I think the testimony 
shows, that these reciprocal communications 
were made by the parties. The defendants 
were about to make a voyage which required 
a British license, and a license for a particular 
port. They would, of course, inquire for a ves- 
sel furnished with such a license, and their 
inquiries would be answered, by any person 
disposed to make the contract, that his vessel 
was so furnished. 

The letter from Robert Pollard to James 
Dykes & Co., authorizing the transaction on 
the part of his friends in New Tork, dated 
January 25th, 1S13, contains these expres- 
sions: "I will thank you to charter a good 
vessel that will take from 3500 to 4000 barrels 
for Cadiz, if practicable, at a rate not higher 
than $2.75 a §3 per barrel, having a Sidmouth 
license; but if this cannot be done, to take 
up one for Lisbon, having such a license." In 
a letter, dated the 30th of the same month, 
James Dykes & Co., referring to a previous 
letter, say, "Dickson lately failed in exchan- 
ging his Sidmouth license to Lisbon, for one to 
Cadiz; in consequence, we have chartered the 
'Woodrop Simms,' to load flour for you to 
Cadiz, at §3 per barrel, &e. Her Sidmouth is 
dated the middle of August, which made her 
owner, Mr. George "Wilson, very tenacious 
about time." The charter-party is dated the 
31st of January, and is executed by James 
Dykes & Co., for Robert Pollard, agent for 



Le Roy, Bayard & M'lver. Wilson, therefore, 
must be supposed cognizant of the authority, 
under which Dykes & Co. acted; and that au- 
thority contains the instruction to charter a 
vessel, furnished with a Sidmouth license, for 
Cadiz. These papers, with the circumstances 
under which the contract was made, circum- 
stances which, in themselves, are testimony 
never to be disregarded, prove, I think, that 
the possession of the Sidmouth license, was 
communicated, and was the inducement to the 
contract. If so, it has the same influence, as 
if it had been mentioned in the charter-party, 
so long as it was on board, and as it was ma- 
terial that it should be on board. 

It has been insisted for the plaintiff, that, 
admitting the testimony to prove the fact, It 
is not alleged in the pleadings, and the proof 
must, therefore, be disregarded. It is un- 
doubtedly true, that a decree must be accord- 
ing to the allegations, as well as the proofs In 
the cause; but it is not necessary, that every 
circumstance attending a general fact, should 
be minutely alleged. In this case, the defend- 
ants say that the vessel was provided with a 
Sidmouth license, but do not aver, that this 
license formed an ingredient in the contract. 
If I should be of opinion, that the defendants 
could not, on this account, avail themselves 
of this defence, and that, in consequence there- 
of, the plaintiff would be allowed to claim the 
whole freight agreed on in the charter-party, 
so that the real justice of the cause would be 
defeated, I would 'certainly permit them to 
amend their answer on equitable terms; but 
not to amend it, so as to defeat the justice of 
the case. But I do not now think this part 
of the case material, because the blockade, 
having been imposed and declared, after the 
charter-party was signed, I do not think, the 
letter of the 3d of March, 1813, gave Wilson 
any right to claim freight, on the principle, 
that the voyage was arrested by Le Roy, Bay- 
ard & M'lver. The blockade justified their 
interference. And as the voyage was never 
made, and the freight never earned, the owner 
of the vessel cannot recover on the charter- 
party, whether the parties to that instrument 
were bound by it or not. But as the view I 
take of the effect of the charter-party, has 
some influence on those circumstances, on 
which the decision of this court may depend, 
I will observe, that In that contract there was 
nothing morally wrong. The George [Case 
No. 5,327]. It Is annulled by the law, upon 
principles of policy; "and this operation of the 
law upon it, was unknown to the best inform- 
ed among us, until the decision was made in 
the supreme court of the United States. See 
cases cited in note [supra]. The parties, there- 
fore, are, in fact, innocent. The contract was 
made with a belief that it was valid, and, 
therefore, I think, that although It could not 
have been enforced, it will not infect and viti- 
ate any other contract between the parties. 
On the 3d of March, the defendants forbade 
the "Woodrop Simms" to proceed to sea, and 
afterwards, on the 19 th of June, she was or- 
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tiered "by them, to continue ready to prosecute 
the voyage, so soon as the blockade should be 
removed, Tvhich, the letter says, was daily ex- 
pected. The expenses, then, which were in- 
curred, and the services which were rendered, 
perhaps, from the 3d of March, certainly from 
the 19th of June, were incurred and rendered 
by the direction of the defendants. Had the 
defendants, on understanding that the license 
would not protect the Woodrop Simms, from 
the effect of the blockade, allowed her owner 
to land his cargo, he might have employed 
his vessel, perhaps, in the bay navigation; cer- 
tainly he would have been liberated from all 
the extra expenses of retaining his vessel in 
a state of preparation for sea. 

While things were in this uncertain state, a 
proposition was made by Wilson, to vacate 
the contract, and abandon the voyage, on cer- 
tain terms, which are stated generally, but as 
the proposition itself, is not before the court, 
they cannot be particularly stated. This prop- 
osition was not accepted, but afterwards, on 
the 11th day of January, 1814, a proposition 
to abandon the voyage, was made on the part 
of the defendants, who demanded the delivery 
of the flour, offering to abide by the decision 
of a court. On this letter, the flour was de- 
livered, and upon this part of the transaction, 
the claim of the plaintiff, in my opinion, rests. 
He was in possession of the cargo, and had 
a right to hold that possession until he could 
perform his voyage. Whether he performed 
this voyage, with or without the license, he 
could have retained the flour at Cadiz, until 
the freight was paid. If the blockade should 
be of equal continuance with the war, he 
might at the expiration of the war, have made 
the voyage without the license; and I am not 
prepared to say, that in that case he might 
not have recovered the stipulated freight, even 
on the charter-party. In the mean time, the 
cargo might be, and, probably, would have 
been, totally lost to the defendants. Q These 
advantages were given up with the flour. It 
could not have been expected by either party, 
that they should have been given up for noth- 
ing. The fair construction then of the con- 
tract, under whieh the flour was restored to the 
defendants, is, I think, that some equitable 
compensation should be made, with a view to 
all the circumstances of the ease. This is 
rather a fit subject for the consideration of the 
parties themselves, or of friendly arbiters, 
than of a court It is a case of hardship, and 
of loss on both. Each ought to concede some- 
thing. If the court must decide it, I am not 
certain what will be my ultimate decision, but 
I shall now direct an account to be taken, of 
the expenses incurred by Wilson, from the 
date of the charter party, to the time of re- 
storing the flour, stating separately those 
which were incurred, in taking the cargo on 
board, and prior to March 3d, 1813, those 
which were incurred between the 3d of March, 
and 19th of June, and those which were in- 
curred after the 19th of June. In addition to 
this report, I could wish to be informed how 
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cases of this character have been generally 
settled hy the parties. 

June 7th, 1820, the order of the court was 
as follows: "This cause came on, &c. On 
consideration whereof, the court doth direct 
an account to be taken by one of its com- 
missioners, of the expenses incurred by the. 
plaintiff, from the date of the charter par- 
ty, in the proceedings mentioned, to the time 
of restoring the flour, the cargo of the Wood- 
rop Simms, by the plaintiff, to the defend- 
ants Moses Myers & Son, stating separately 
those which were incurred in taking the 
cargo on board, and to the 3d March, 1813, 
those which were incurred between the 3d 
March, and the 19th June, 1813, and those in- 
curred after the said 19th June, which ac- 
count he is directed to report to the court, 
&c." In obedience to this order, Commission- 
er John Cowper, made a report of the ex- 
penses incurred by the plaintiff, during the 
three periods specified In the order. The ex- 
penses incurred from the date of the charter- 
party, to the 3d March, amounted to $1943 24 
cents. This however included "the cost of a 
Sidraouth license, ?10G0:" those incurred for 
the second period, amounted to $833 50 cents: 
and those after the 19th June, to S359 52 
cents, making the aggregate sum of $2936 26 
cents, principal. He also calculated the in- 
terest on those respective sums, from the 3d 
March, the 19th June, and 31st July, 1813, to 
3d December, 1820, the time of the report, 
making an aggregate of principal and interest 
of S4281 98 cents. The court rejected the 
charge for the Sidmouth license, and the in- 
terest on it amounting to S1465, and rendered 
a decree for the balance. 

9th June, 1821, MARSHALL, Circuit Jus- 
tice, without expressing any further opinion, 
directed the following decree to be entered: 
"This cause came on to be finally heard on the 
papers formerly read, and on the report of the 
commissioner, and was argued by counsel. , 
On consideration whereof, the court, disap- 
proving of so much of the report, as allows 
one thousand dollars for the Sidmouth license, 
with interest thereon, and approving the resi- 
due thereof, doth adjudge, order, and decree 
that the defendants do pay to the plaintiff, 
the sum of two thousand, eight hundred and 
sixteen dollars, ninety five cents, and his costs 
by him about his suit in this behalf expended." 
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WILSON v. LIFE ASS'N OP AMERICA. 

[3 Cent Law J. 715, 765? i 6 Ins. Law J. 240.] 

Circuit Court E. D. Missouri. Oct Term, 
1876. 

Life Insurance — Action on Policy — Admissi- 
bility of Declarations of Assured. 
The case of Wilson v. Life Ass'n of America, 
was lately decided in the United States circuit 
court in Missouri [by Treat, District Judge], up- 

i [Reprinted from 3 Cent. Law J. 715, 765, by 
permission.] 
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on the proposition that the declarations of the 
insured husband, made after the date of the 
policy, as to his health existing, or matters of 
private^ history occurring, prior to the date of 
the policy, are not admissible as evidence in a 
suit by the wife upon her policy. 

[Compare Evers v. Life Ass'n of America, 59 
Mo. 429.] 



WILSON (LINDENBERGER v.). See Case 
No. 8,361. 

WILSON (LOVEJOY v.). See Case No. 8,- 
551. 

WILSON v. LUDLOW. See Case No. 8,052. 



Case No. 17,819. 

WILSON v. McCLEAN et aL 

[1 Cranch, C. C. 465.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1807. 

Evidence — Statement of Grounds for Belief. 

When a witness states the grounds of his be- 
lief of a material fact, his belief, together with 
the reasons of his belief, are proper evidence to 
be left to the jury. 

lii a deposition the deponent said he "be- 
lieved the goods were for the house ofMcOlean 
& Winterberry, as they were shipped to Ma- 
Clean & Winterberry at Alessandria" 

Mr. Youngs, for defendant, moved the court 
to strike out the words above (in italics), which 
the court refused, because the witness has 
stated the grounds of his belief. 

DUCKETT, Circuit Judge, absent 



WILSON (McIVER v.). See Case No. 8,833. 



Case No. 17,830. 

WILSON v. MANDEVILLE et aL 

[1 Cranch, C. C. 433.] i 

Circuit Court, District of Columbia. July 
Term, 1807. 

Limitation of Actions — Merchant's Accounts. 

The statute of limitations, does not apply to 
accounts between merchants. 

Assumpsit for goods sold and delivered. 
Pleas general issue, and limitation of five 
years. Va. Law, Dec. 19, 1792, p. 107, § 4. 

E. J. Lee, for plaintiff, moved for leave to 
withdraw the general replication and pat in 
a special replication, that the money in the 
several promises, &c., became due "on trade 
and merchandise had between the plaintiff 
and defendants as merchants, and wholly con- 
cerned the trade of merchandise." This repli- 
cation was taken verbatim from that in Web- 
ber v. Tivill, 2 Saund. 122. 

Mr. Lee cited Seudemore v. White, 1 Vern. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



4o6; Chievly v. Bond, 4 Mod. 103; Catling v. 
Skoulding, 6 Term R. 189. 

Mr. Youngs, for defendant, contended that 
the exception in the statute applies only to ac- 
tions of account. 

THE COURT permitted the general replica- 
tion to be withdrawn and the special replica- 
tion to be filed, being of opinion that the ex- 
ception did not apply to actions of account 
only, but to assumpsit upon open accounts. 
See the cases cited in notes to the case of 
Webber y. Tivill, 2 Saund. 124. 

[See Case No. 17,821.] 



Case No. 17,881. 

WILSON v. MANDEVILLE et aL 

[1 Cranch, C. C. 452.] i 

Circuit Court, District of Columbia. Dec 
18, 1807.2 

Limitation of Actions — Merchants' Accounts — 
Practice. 

1. The statute of limitations does not apply 
to accounts current of trade and merchandise 
between merchants, and it is not material that 
all dealings between the parties had ceased for 
more than five years before the bringing of the 
suit. 

2. After judgment for the plaintiff upon de- 
murrer to the replication to the plea of limita- 
tions, the court will not permit the defendant to 
withdraw the demurrer, and rejoin specially, 
unless he can show by affidavit, that it is nec- 
essary to the justice of the case. 

Assumpsit The declaration consisted of 
three counts: (1) Indebitatus assumpsit for 
goods, sold and delivered. (2) Quantum vale- 
bant. (3) Indebitatus assumpsit in the sum 
of 8135.47, "for the hire of a certain negro 
man named Herbert, by the plaintiff, before 
that time hired to the defendants at their spe- 
cial instance and request, and they the said 
defendants according to that hiring, had used 
and labored the said negro man; and being 
so indebted the said defendants in considera- 
tion thereof," &c, "promised to pay," &c. 
Pleas: (1) Non assumpsit (2) The act of 
limitations, non assumpsit infra quinque an- 
nos. Replication: "That the money in the 
several promises and undertakings aforesaid 
above mentioned in the declaration, at the 
time of making the promises and undertak- 
ings aforesaid, became due and payable on 
an account current of trade and merchandise 
had between the said plaintiff and the said 
defendants as merchants, and wholly concern- 
ed the trade of merchandise." Rejoinder: 
"That in the month of January, 1799, the 
partnership of Mandeville and Jamesson was 
dissolved, and public notice given of such dis- 
solution, of which the plaintiff had a knowl- 
edge at the time; and that at the time of the 
said dissolution of the partnership aforesaid, 
all accounts between the said plaintiff and 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
z [Affirmed in 5 Cranch (9 U. S.) 15J 
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the said Mandeville and Jamesson ceased, and 
since which time no accounts have existed, 
or been continued between the said plaintiff 
and the said defendants, and this they are 
ready to verify," &c. Surrejoinder: "That 
the goods, wares, and merchandise in the 
said declaration mentioned, were by the said 
plaintiff sold and delivered to- the said de- 
fendants, and.the said negro in the said decla- 
ration mentioned was hired by the said plain- 
tiff to the said defendants, before the 9th 
day of January, in the year 1799, the time 
when the said defendants in their said re- 
joinder state their said copartnership was dis- 
solved, and this," &c. Demurrer: "Because 
the surrejoinder is a departure in this, that it 
is no answer to the defendant's rejoinder." 

E. J. Lee, for plaintiff, cited Scudemore v. 
White, 1 Vera. 456; Chievly v. Bond, 4 Mod. 
105; Catling v. Skoulding, 6 Term R. 189. 

Sir. Youngs, for defendant, cited Webber 
v. Tivill, 2 Saund. 124; Welford v. Liddel, 2 
Ves. Sr. 400. 

[See Case No. 17,820.] 

CRANCH, Chief Judge. Upon this demur- 
rer the first question is whether the replica- 
tion is substantially good. If it be consistent 
with the declaration and goes to fortify it, 
and to avoid the effect of the defendants* 
plea in bar, it is good; but if it be inconsistent 
with the declaration, or be no answer to the 
defendants' plea, it is bad, and judgment 
must be against the plaintiff. The declara- 
tion charges that the defendants are indebted 
to the plaintiff in a certain sum, for the time 
of a negro. The replication avers tfiat the 
money became due and payable on an ac- 
count current of trade and merchandise had 
between the plaintiff and defendants as mer- 
chants, and wholly concerned the trade of 
merchandise. The question then occurs, 
whether money due for the hire of a negro, 
can become due and payable on an account 
current of trade and merchandise between 
merchants, and whether such account can be 
said wholly to concern the trade of merchan- 
dise. There can be no doubt that money "due 
for the hire of a servant may be a proper 
charge in an account current between mer- 
chants; the servant may even be employed 
as a porter in a merchant's warehouse; or he 
may be employed in other confidential busi- 
ness concerning the trade of merchandise, so 
that such an account may, strictly and liter- 
ally, "wholly concern the trade of merchan- 
dise." If the defendants had taken is"sue up- 
on the facts averred in the replication, and 
the plaintiff should have produced in evidence 
an account current, rendered to him by the 
defendants, giving credit to the plaintiff for 
the hire of the negro, I imagine it would have 
been good evidence to show that the money 
for the negro hire was due on an account 
current of trade and merchandise. In order 
to recover by law the amount of an account 
current, it is often necessary, according to 
30FED.CAS.— 10 



the forms of legal proceedings, to divide it 
into distinct parts, classing charges of the 
same kind together, and framing a particu- 
lar count in the declaration for each class. 
It may happen that only one item of the ac- 
count may apply to one count of the declara- 
tion; and that item alone would not constitute 
an account current; yet it is evident that the 
money due for that item may be due upon 
an account current, and such may be the pres- 
ent case. The replication therefore is not in- 
consistent with the declaration. 

The next question is whether the defend- 
ants' rejoinder is good. The facts stated in 
this plea are, that in January, 1799, all ac- 
counts- between the plaintiff and the defend- 
ants ceased: and that since that time, no ac- 
counts have existed, or been continued, be- 
tween the plaintiff and the defendants. It is 
evident that this rejoinder is no answer to the 
replication, unless by implication, (derived 
from the negative pregnant, "no accounts 
have existed between the plaintiff and de- 
fendants since January, 1799,") that the ac- 
counts had been settled and stated and the 
balance paid. Because if such settlement had 
not taken place, the account must have con- 
tinued to exist notwithstanding the dissolu- 
tion of the co-partnership, and although no 
further dealings were had afterwards between 
them. But if the meaning of the rejoinder 
be, as it seemed to be understood by the de* 
fendants* counsel, that all dealings ceased at 
that time between the plaintiff and defend- 
ants, and that no new .mercantile transac- 
tions had since taken place between them, the 
question will occur whether, a cessation of 
dealings for five years before the bringing 
of the action, takes away from the plaintiff 
the benefit of the exception in the statute, in 
favor of merchants' accounts. No case has 
been cited which sanctions such a doctrine. 

The result of the cases collected in the 
notes to the case of Webber v. Tivill, is that 
where there are mutual accounts, and some 
of the items credited are within the six years, 
the plaintiff need not rely on the exception in 
favor of merchants' accounts, but may rely 
upon those items as evidence of an acknowl- 
edgment of there being an unsettled account 
and a promise to pay the balance. But when 
no items are within the six years, then it be- 
hooves the plaintiff to rely on the exception 
in favor of merchants, and to plead it; and 
then it is immaterial whether any part of the 
dealings were within the six years or not, 
for the case is wholly out of the statute. 
These principles are acknowledged by Lord 
Kenyon, in the case of Catling v. Skoulding. 
6 Term It, 189, and are in substance stated by 
Sergeant Williams, in his notes to the case of- 
Webber v. Tivill. If this rejoinder is to be 
considered as an implied averment that the 
accounts were settled and discharged, it is 
bad, because it is not a direct averment, but 
is a negative preguant, and because it 
amounts to the general issue. So that what- 
ever may be the meaning of the rejoinder, it 
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is bad. This being the opinion of the court, 
it is unnecessary to inquire whether the sur- 
rejoinder be good or bad. The judgment 
must be for the plaintiff on the demurrer. 
Opinion given nem. con. 

Mr. Youngs, after the decision upon the de- 
murrer, moved the court for leave to with- 
draw the demurrer and take issue on the 
plaintiff's replication to the plea of the stat- 
ute of limitations. 

But THE COURT refused, unless the de- 
fendant could show, by affidavit, that the 
plea of the statute was necessary to the jus- 
tice of the case; namely, that his evidence 
was lost, &c. 

Judgment affirmed in supreme court of the Unit- 
ed States. 5 Cranch [9 U. S.] 15. 



Case No. 17,823. 

"WILSON v. MARSHAL. OF THE DIS- 
TRICT OF COLUMBIA. 

[1 Cranch, C. C. 608.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1809. 

Habeas Corpus— Imprisoned Debtor. 

When a debtor is in the prison bounds, the 
court will not award a habeas corpus to dis- 
charge him on the ground that his creditor has 
refused to pay his daily allowance. 

Motion for habeas corpus to bring up W. 
"Wilson, a debtor confined in the prison bounds 
of Alexandria, upon a capias satisfaciendum 
in a civil cause, to be discharged. The mar- 
shal having demanded of the creditor the 
daily allowance according to the act of con- 
gress of March 3, 1803 (2 Stat. 237), which the 
creditor refused to pay. Notice of this mo- 
tion had been served on Colonel Simms, the 
agent of the creditor. 

E. J. Lee, for Wilson. There is no difference 
between imprisonment within the walls of the 
prison-house and the walls of the prison-yard. 
The statute says that the party keeping with- 
in the bounds shall be "adjudged in law a 
true prisoner." 

THE COURT refused to issue the habeas 
corpus, saying that they would not in this 
ex parte summary mode undertake to decide 
the question of law. Mr. Wilson, if he chose 
to run the risk of involving his sureties, might 
depart; or if the marshal was satisfied, he 
might discharge him; or if the marshal re- 
fused, he might bring his action of false im- 
prisonment. 

Mr. Lee afterwards applied to the supreme 
court of the United States, who refused to 
award a habeas corpus, not being satisfied 
that a habeas corpus is the proper remedy in a 
case of arrest under civil process. 6 Cranch 
[10 U. S.] 52. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



Case Wo. 17,823. 

WILSON et al. v. The MARY. 

[Gilp. 31.] i 

District Court, E. D. Pennsylvania. Dec. 12, 
1828. 

Punishment op Seamen — Powers of Master — 
Imprisonment in Foreign Jails- 
Advice op Consul. 

1. The master may confine a refractory sea- 
man on board of his vessel, inflict reasonable 
personal correction, or discharge him without 
payment of his wages, according to the enormi- 
ty of his offence. 

[Cited in Wilkes v. Dinsman, 7 How. (48 U. 
S.) 129.] 

2. The practice of imprisoning disobedient 
seamen in foreign gaols is of doubtful legality, 
and to be excused only by a strong case of ne- 
cessity. 

[Cited in Jordan v. Williams, Case No. 7,528; 
The William Harris, Id. 17,695; Jay v. 
Almy, Id. 7,236; Wilkes v. Dinsman, 7 
How. (48 U. SO 122; The Elwin Kreplin, 
Case No. 4,427.] 

3. If the imprisonment of a seaman in a for- 
eign port is improper, the expenses of it, or of 
the employment of a person in his stead, are 
not to be deducted from his wages. 

4. The advice of an American consul, in a 
foreign port, gives to the master of a vessel no 
justification for an illegal act. 

[Cited in The William Harris. Case No. 17,- 
695; Jay v. Almy, Id. 7,236; Tingle v. 
Tucker, Id. 14,057; The Elwin Kreplin, Id. 
4,427; Coffin v. Weld, Id. 2,953.] 

The libellants [Edward Wilson and John 
Richards] were seamen on board of the Amer- 
ican brig Mary [Dodd, master], which arrived in 
the harbour of Port-au-Prince on the 28th Au- 
gust, 1828, and remained there until the 22d 
October, following. On several occasions, 
while the brig lay in port, the crew were guilty 
of much insubordination, and the captain, after 
consulting the American commercial agent, as 
he alleged, caused the libellants to be confined 
in the common gaol. This was done more than 
once, and, the last time, for a period of three 
weeks, during which a person was employed to 
do their work. On the arrival of the vessel 
at Philadelphia on her return, the captain re- 
fused to pay the libellants the full amount of 
their wages, having deducted therefrom, and 
charged them with, the whole expenses incur- 
red on account of their imprisonment at Port- 
au-Prince, and the sum paid to the person em- 
ployed there in their stead. The present pro- 
ceeding was instituted to recover the sum thus 
withheld. 

Mr. Grinnell, for libellants. 
Mr. Phillips, for respondent. 

HOPKINSON, District Judge. The practice 
of imprisoning disobedient and refractory sea- 
men in foreign gaols is one of doubtful legality. 
It is certainly to be justified only by a strong 
ease of necessity. It is not among the ordinary 
means of discipline put into ttie hands of the 
master. I am inclined to think there should be 

i [Reported by Henry D. Gilpin, Esq.] 
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danger in keeping the offender on board, or 
some great crime committed, when this ex- 
treme measure is resorted to. It should be used 
as one of safety, rather than discipline, and 
never applied as a punishment for past miscon- 
duct. The powers given by the law to the 
master, to preserve the discipline of his ship, 
and compel obedience to his authority, are so 
strong and full, that they can seldom fail of 
their effect; they should be clearly insufficient, 
before we should allow the exercise of a power 
which may so easily be made an instrument of 
cruelty and oppression, and may be so terrible 
in its consequences. A confinement in an un- 
wholesome gaol, in a hot and pestilential cli- 
mate, may be followed by death or some dis- 
abling disease. In this case the libellants were 
taken from the prison when the brig sailed on 
her return; and although one of them was able 
to do his duty, the other was prevented by sick- 
ness for the whole voyage. I would rather alto- 
gether deny a power which can be so seldom 
necessary, than trust it in hands, in which it is 
so likely to be abused, and so difficult to be regu- 
lated. The master may, without the aid of 
foreign police officers and dungeons, in which 
he cannot control, even if kindly disposed, the 
treatment of his men, take measures of great 
strength to enforce the discipline of his ship. 
He may there confine a refractory sailor; he 
may stop his provisions; he may inflict reason- 
able personal correction, according to the* enor- 
mity of the offence and the obstinacy of the 
offender; and, if he be incorrigibly disobedient 
and mutinous, he may discharge him, and with- 
al he incurs a forfeiture of his wages. A firm 
and judicious exercise of -these powers can 
hardly fail of reducing the most perverse to 
obedience. 

Without deciding the general question, wheth- 
er the master of a vessel may, under any cir- 
cumstances, imprison a seaman in the gaol of a 
foreign port, under the control and discipline 
of a foreign police and its officers, for the mere 
maintenance of his own authority, I will exam- 
ine the facts of this case under the principles 
above mentioned. (The judge thought the evi- 
dence was not such as to warrant the imprison- 
ment, and proceeded.) If the imprisonment in 
this case was unauthorised, the men cannot be 
charged with the expenses attending it; espe- 
cially with their boarding which the master was 
bound to provide. Nor is it just to forfeit their 
wages; or, what is the same thing, charge them 
with the pay given to another hand. They 
have been punished for their misconduct, by 
then.* imprisonment, and to inflict these penal- 
ties would be to double the punishment. 

I will take this occasion to notice an error 
which, I fear, has frequently, as in this instance, 
misled our masters of vessels. They seem to 
believe that they may do any thing, provided 
they can obtain the assent of the consul to it; 
which assent consuls are apt to give with very 
little consideration. When the master, on his 
return, is called upon to answer for his con- 
duct; he thinks it is enough to produce a con- 
sular certificate approving his proceedings; or 
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to say, he consulted the consul, or acted on his 
advice. This is .altogether a mistake. It is 
certainly a very prudent precaution to consult 
the consul, in any difficulty, and if the case 
were fully and fairly stated to him, and his ad- 
vice faithfully pursued, it would afford a strong 
protection on the question of malicious or wrong- 
ful intention, but it can give ,no justification or 
legal sanction to an illegal act; nor deprive 
those, who have been injured, of their legal 
rights and remedies. 



WILSON (MASON v.). See Case No. 9,257. 



Case 35To. 17,834. 

* WILSON et al. v. MAXWELL. 

[2 Blatchf. 316.] i 

Circuit Court, S. D. New York. Oct., 1851. 

Customs Laws— Ascertainment op Quantity — 
Allowance of Tare— Penalties— Ap- 
praisement op Packages. 

1. The tariff act of July 30th, 1846 (9* Stat. 
42), did not vary the law previously in force 
regulating the method of ascertaining the quan- 
tity of merchandize imported. Such quantity 
is still to be ascertained by the rules prescribed 
in sections 58 and 59 of the act of March 2d, 
1799 (1 Stat. 671, 672). 

2. Accordingly, where soap in boxes was im- 
ported in 1850, held, that the dutiable weight 
was the gross weight of the soap and boxes, de- 
ducting only 10 per cent, as tare, as prescribed 
by section 58 of the act of March 2d, 1799, and 
that the importer was not entitled to an allow- 
ance of the actual weight of the boxes as tare. 

[Cited in Cobb v. Hamlin, Case No. 2,922.] 

3. But, the soap having been entered at the 
custom-house at a valuation based upon its net 
weight, after deducting the actual weight of 
the boxes, and the custom-house valuation, up- 
on an allowance of only 10 per cent, on the 
gross weight as tare, having exceeded the in- 
voice valuation by more than 10 per cent., and 
the collector having then imposed an additional 
duty or penalty of 20 per cent, upon the custom- 
house valuation, claiming that such penalty was 
authorized, in consequence of such excessive 
valuation, by section 8 of the act of July 30th, 
1846 (9 Stat. 43): Held, that the penalty was il- 
legally imposed. 

4. The weight of the boxes, cases or packages 
in which goods are imported is not the subject 
of appraisement, within the meaning of section 
8 of the act of July 30th, 1846. 

5. The case of Grinnell v. Lawrence [Case 
No. 5,831], cited and applied. 

This was an action to recover back money 
paid to the defendant [Hugh Maxwell] -as col- 
lector of the port of New York. The facts 
were these: The plaintiffs [William S. Wil- 
son and. Francis Brown] imported from Mar- 
seilles into New York a quantity of castile 
soap in boxes, and entered it at the custom- 
house, in July, 1S50, at the invoice weight of 
11,749 pounds, and at the net weight, deduct- 
ing the weight of the boxes as tare, of 9,436 
pounds. The weight returned by the public 
weigher was 11,760 pounds, from which a 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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deduction of 10 per cent, or 1,176 pounds, 
was made for tare, leaving the net or dutiable 
weight at 10,584 pounds. The valuation of 
the importation on the entry, according to the 
net weight on the invoice, was §550. The 
valuation on the return of the weigher, after 
taking off the 10 per cent, tare, was §619 94, 
being an excess % over the invoice valuation of 
§09 94, or more than 10 per cent The price 
or value of the soap itself was not changed 
by the custom-house valuation. The plain- 
tiffs claimed the right to enter the soap at 
its net weight of 9,436 pounds, deducting the 
actual weight of the boxes, but the collector 
imposed duties on 10,584 pounds, allowing 
only the 10 per cent. tare. He also imposed 
an additional duty or penalty of 20 per cent, 
upon the custom-house valuation of 8619 94, 
because that exceeded the invoice valuation 
by more than 10 per cent. The plaintiffs 
paid, under protest, this additional duty or 
penalty, and also the duty on all beyond 9,436 
pounds of soap, and then brought this action 
to recover back the amount so paid. A ver- 
dict 'was taken for the plaintiffs, subject to 
the opinion of the court. 

John S. McCulloh, for plaintiffs. 

J. Preseott Hall, Dist. Atty., for defendant 

Before NELSON, Circuit Justice, and 
BETTS, District Judge. 

BETTS, District Judge. We think that the 
collector adopted the true interpretation of 
the law, in relation to the tare allowable. 
When duties are imposed on merchandize by 
the w r eight or measure, the importer is not re- 
quired to pay for a greater quantity than 
actually arrives in the United States. U. S. 
v. Southmayd, 9 How. [50 U. S.] 637; Mar- 
riott v. Brune, Id. 619. But it lies with con- 
gress to prescribe the rules by which the 
quantity or value of merchandize imported 
shall be ascertained. Accordingly, it rests 
in its discretion to fix the particulars to be 
regarded in determining the quantity by 
weight of goods imported in boxes, casks, 
bags or other packages, and to exclude or in- 
clude the boxes, &c, in the computation. If 
no regulation in that respect is adopted, the 
true principle is to consider the merchandize 
alone as subject to duty. Marriott v. Brune, 
Id. 619. - 

It is contended that the treasury circulars 
of March 24th, 1847, and January 5th, 184S, 
give the importer a right to the deduction of 
the actual tare on the importation of articles 
invoiced and entered by weight. We do not 
think that those circulars admit of such an 
interpretation. It would seem that the secre- 
tary of the treasury understood that the act 
of July 30th, 1846 (9 Stat 42), in its arrange- 
ment of the method of imposing duties, had 
in effect supplanted the provisions of the 58th 
section of the act of March 2d, 1799. (1 Stat. 
671), and he enjoined regulations to meet the 
ease of importations of goods by weight in 
boxes, casks, &c. The regulations, however, 



[30 Fed. Cas. page 148] 



expressly prohibit the allowance, by way of 
tare or draft, of a greater deduction than 
was given by the act of 1799; and, if the 
plaintiffs adopt the treasury circulars as the 
foundation of their right to tare, they must 
be confined to the limits of those instructions. 
But we do not understand that the tariff 
act of 1846 has in any manner varied the law 
previously in force regulating the method of 
ascertaining the quantity of merchandise im- 
ported. The 4th section of the act of 1S46 
recognizes the existence of the 58th and 59th 
sections of the act of 1799 as the means of 
determining the weight or gauge or quantity 
of goods imported, when the invoice does not 
contain the weight or quantity or measure. 
We do not suppose that this 4th section has 
operation only in case of an entire omission, 
in the invoice, of any statement of weight or 
measure, but are inclined to think that the 
provision is intended to apply the then exist- 
ing law to importations which would have 
been subject to it previous to the act of 1840, 
although the invoice is made up on a valua- 
tion only, without any statement of quan- 
tity. Otherwise the government might be 
concluded by the invoice, in ease it gave the 
weight or quantity, and would have discard- 
ed all authority to test the accuracy of that 
statement We think that the language of 
the 4th section of the act of 1S46 may be sat- 
isfied, without attaching to it an implication 
evidently so directly at variance with the 
whole policy of the revenue laws. The lan- 
guage is rather indirect and involved, but the 
want of perspicuity seems to arise out of the 
aim of the person who drew the section to 
conform the system of ad valorem duties, 
made universal by the act of 1816, to the pro- 
visions of the then existing laws, which re- 
quire the weight or measure of particular 
classes of merchandise; and, under the im- 
pression that importations of such articles 
may, under the new act, be made on an in- 
voice of value alone, it directs the weight or 
measure of them to be made at the expense 
of the owner, agent or consignee. The sec- 
tion appears to have been introduced out of 
greater caution, and for the purpose of avoid- 
ing the construction contended for by the 
counsel for the plaintiffs, and which the cir- 
culars of the treasury department tend to 
countenance. The revenue laws, as modified 
from time to time by congress, are construed 
and administered as an entire system, the 
later acts not superseding the prior ones, un- 
less they are in conflict with them or ex- 
pressly repeal thpm. Aldridge v. Williams, 
3 How. [44 TJ. S.] 1. The 7th and Sth sections 
of the act of 1846 recognize this principle, in 
the one case modifying the existing tariff 
law, and in the other referring to it as sup- 
plying the mode of ascertaining the dutiable 
value of imported commodities. The 4th sec- 
tion, in our view of the subject, effects two 
purposes only, both of them in consonance 
with and in furtherance of the existing law. 
First. In respect to goods subject to weight 
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it removes all doubt as to the application of 
the act of 1709, under this new arrangement 
of duties, when the invoice does not contain 
the weight, by directing the goods to be 
weighed. Secondly. It provides that the. 
owner or consignee shall bear the expense. 
When the invoice does contain a statement 
of weight, it must, under the directions of the 
8th section of the act of 1846, be proceeded 
with conformably to the act of 1799. 

The weight returned by the weighers in 
this ease, pursuant to the oSth section of the 
act of 1799, determined the quantity of soap 
subject to duty, and the collector properly 
imposed and collected duties on 10,584 
pounds, because, although that was beyond 
the actual weight of the soap itself, yet the 
whole importation, including its boxes, is 
made subject to duty, excepting only 10 per 
cent, therefrom for the assumed weight of 
the boxes. It was in the discretion of con- 
gress either to impose duties on the gross 
weight, or to deduct from that a fixed rate of 
tare, or to permit the importer to have the 
allowance of actual tare. The law in this 
instance specified the mode or rule by which 
the tare should be determined, and the im- 
porter can claim nothing beyond that. 

The remaining question is, whether the col- 
lector could legally impose an additional duty 
or penalty of 20 per cent, on the appraised 
valuation of §619 94, the price or value of 
the soap itself not being changed. The 8th 
section of the act of July 30th, 1S46, declares, 
that it shall be the duty of the collector to 
cause the dutiable value of imports to be ap- 
praised, estimated and ascertained, in ac- 
cordance with the provisions of the then ex- 
isting laws, and that, if the appraised value 
thereof shall exceed, by 10 per centum or 
more, the value declared on. the entry, then, 
in addition to the duties imposed by law on 
the same, there shall be levied, collected and 
paid, a duty of 20 per centum ad valorem on 
such appraised value. It is to be observed, 
that the valuation adopted in the entry was 
not changed by the appraisers, so as to af- 
fect the justness of the entry valuation. No 
point is made on the part of the government, 
that the weight given in the entry was not 
accurate, and it was found to correspond 
with the custom-house weight within a small 
fraction. The only question presented is as 
to the right of the plaintiffs to enter the im- 
portation according to the true weight, with- 
out obtaining the consent of the collector and 
naval officer to the allowance of the actual 
tare. Does the deficiency in weight in the 
entry, arising from an erroneous claim of 
tare, constitute an excess of value over the 
value declared in the entry, so as to subject 
the whole importation to an additional duty 
of 20 per cent? The principle involved in 
this inquiry was considered and decided by 
this court in .Grinnell v. Lawrence [Case No. 
5,831]. The court there say: "The eighth 
section of the act of July 30th, 1836, imposes 
this duty" (the additional duty or penalty of 



20 per cent.) "in cases where the appraised 
value of the goods imported shall exceed, by 
10 per cent, or more, the value as declared 
in the entry." The "appraised value," as 
used in this act of 1S46 and in that of August 
30th, 1842, and, indeed, in all of the revenue 
acts, means the value of the goods, to be es- 
timated and ascertained by the appraisers, 
either according to the "actual cost," "actual 
value" or "market value," as the case may 
be, exclusive of charges. The doctrine adopt- 
ed by the court in that ease was, that the 
enhanced valuation which called for and 
authorized the additional duty of 20 per cent, 
had relation alone to the goods imported, and 
did not include those extraneous particulars 
which the appraisers added to the appraised 
value of the merchandise, under the special 
direction of the various tariff acts, in order 
to make up the dutiable value of the impor- 
tation. In that case, charges were so added; 
in this ease, the weight of cases or packages 
is added; but neither of them are subjects 
of appraisement. So far from that, -in this 
instance, the "actual cost," "actual value" or 
"market value" of the boxes is not a matter 
upon which the judgment of the appraisers 
is in any way exercised. On the contrary, 
the gross weight of the importation is ascer- 
tained by the weigher, and then the proper 
officer of the custom-house, by an arithmet- 
ical process prescribed by statute, fixes the 
deduction to be taken from the gross weight, 
and the remainder is the dutiable quantity. 

Our judgment upon the second point, there- 
fore, is, that this importation was not sub- 
ject to the additional duty of 20 per cent, ex- 
acted by the collector, and that the plaintiffs 
are entitled to recover that amount, with in- 
terest from the time of its payment Judg- 
ment accordingly. 
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Case No. 17,835. 

WILSON v. The OHIO. 

[Gilp. 505.] i 

District Court, E. D. Pennsylvania. Nov. 24, 
1834. 

Admiralty Jurisdiction — Navigable Tide 
Riveks — Seam ens' Wages. 

1. A contract for wages on hoard of a steam- 
boat, plying between ports of adjoining states, 
on a navigable tide river, may be enforced by 
a suit in rem, in the admiralty. 
[Cited in The Mary, Case No. 9,190.] 
[Cited in Holt v. Cummings, 102 Pa. St. 215.] 

i [Reported by Henry D. Gilpin, Esq,.] 
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2. The pilot, deck-hands, engineer, and fire- 
men on board of a steamboat are entitled to 
sue in the admiralty for their wages. 

[Cited in Thackarey v. The Farmer, Case No. 
13,852; The Sultana, Id. 13,602.] 

HOPKINSON, District Judge. The ques- 
tion in this case is, whether the hands of' a 
steamboat, that is, the pilot, the firemen; and 
deck-hands, navigating the river Delaware, be- 
tween the city of Philadelphia and the state 
of Delaware, carrying passengers and mer- 
chandise, are mariners entitled to attach the 
vessel and recover their wages in this court. 
I have turned to my opinion in the ease of 
Smith v. The Pekin [Case No. 13,090], whieh 
was a libel for wages. The libellant had 
shipped at Smyrna, in the state of Delaware, 
as cook and steward, to ply between Smyrna, 
Brandywine, and Wilmington, in Delaware, 
and the port of Philadelphia. Apleawas filed to 
the jurisdiction of the court, on the ground 
taken in this ease. It was fully argued, and 
the authorities carefully collected. After a 
deliberate examination of the law, I was well 
satisfied, that the service was a maritime serv- 
ice, and the court had jurisdiction of the case, 
and decreed accordingly. I adhere to that 
opinion. 

As to the capacities, in which the libellants 
in this case were severally employed on board 
of the Ohio; the pilot, the deck-hands, the en- 
gineer and the fireman; I think they are "all 
entitled to sue in the admiralty for their 
wages. In the case of The Pekin, the libel- 
lant was the cook and steward of the sloon. 
and might, in strictness, be said to have noth- 
ing to do with navigating her. In the case of 
Ross v. Walker, 2 Wilson, 264, it is said to be 
established, that any officer or common man 
who assists in navigating the ship, (except the 
master,) even the surgeon, is a mariner, and 
may sue in the admiralty for his wages. So of 
the carpenter; in short, any one, whose serv- 
ices are employed to preserve the ship, or 
those on board of her, is deemed, to this in- 
tent, to be a mariner. 

Decree: That the libellant, Henry Wilson, 
recover and have paid to him the amount of 
wages claimed. 
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Case Wo. 17,826. 

WILSON v. PIERCE. 

[15 Law Rep. 137.] 

District Court, N. D. California. March, 1852. 

Admiralty Proceeding— Foreign Attachment — 
Nonresident Defendant — Judiciary Act. 

1. The 11th section of the judiciary act of 
1789 [1 Stat. 79] applies to the courts of the 
United States sitting in admiralty, as well as 
when sitting in equity and common law. 



2. The libellant brought his libel in personam 
against the respondent, and joined other parties 
as trustees. Process of foreign attachment is- 
sued, according to the prayer of the libel, 
against the respondent and the supposed trus- 
tees. The marshal returned, as to the defend- 
ant, non est inventus, and that he had attached 
his goods, effects, and credits, in the hands of 
the trustees. The respondent, by his proctor, 
pleaded specially to the jurisdiction of the 
court, that the defendant was a citizen of an- 
other state, and then domiciliated therein, and 
was not found within that district at the time 
of serving the writ. Held, that it was a civil 
suit, against an inhabitant of the United States, 
commenced by original process, and, as such, 
within the prohibition of the 11th section of the 
judiciary act. 

[Disapproved in Atkins v. Fibre Disintegrat- 
ing Co., Case No. 600. Approved in s. c. 
Id. 602, but overruled in s. c. 18 Wall. (85 
U. S.) 306. Disapproved in Cushiug v. 
Laird, Case No. 3,508.] 

3. The case of Clarke v. New Jersey Steam 
Nav* Co. [Case No. 2,859] considered. 

[This was a libel by Allen T. Wilson against 
Henry A. Pierce.] 

HOFFMAN, District Judge, This was a 
libel in the admiralty, founded on an alleged 
breach of a maritime contract. The libel, 
after setting out the cause of action, prays 
that process in due form of law, according to 
the course of this court in cases of admiralty 
and max-itime jurisdiction in suits in perso- 
nam, may issue against the said defendant, to 
compel him to appear and answer on oath, 
all and singular, the matters, &c.; and that 
the court will be pleased. to decree that the 
said defendant pay to the said libellant his 
damages, and that the said libellant be satis- 
fied out of the goods and chattels, lands and 
tenements, moneys and credits of said de- 
fendant in the hands of Upham & Post, (gar- 
nishees,) and for his costs and charges. Pro- 
cess of foreign attachment issued in accord- 
ance with the prayer of the libel, and tne 
marshal returned that the defendant was not 
found, and that he had attached his credits 
and effects in the hands of the garnishees 
named. To this process the defendant, by 
his proctor, appeared under protest to the ju- 
risdiction, and filed his exceptions to the libel, 
on the ground that the defendant is a citizen 
of another state, and now domiciliated therein. 

It is not claimed that the defendant was 
an inhabitant of this district, or that he was 
found here at the time of serving the writ. 
The important question then to be determined, 
is: Can a process of foreign attachment le- 
gally issue in the admiralty against a citizen 
and inhabitant of the United States, in any 
other district than that whereof he is an in- 
habitant, or in which he shall be found at 
the time of serving the writ? The proceeding 
by way of foreign attachment, which in Eng- 
land rests only on the customs of London and 
Exeter, is demonstrated by the court in Manro 
v. Almeida, 10 Wheat [23 U. S.] 473, to be 
a familiar and authorized method of exercis- 
ing admiralty jurisdiction. It does not owe 
its origin tc any local customs of England, 
but it is derived from the same sources as 
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tliose which furnish the other elements of 
admiralty powers. The authority, therefore, 
to attach the property of non-residents, which 
in court of common law results either from 
special custom or statutory provisions, (Com. 
Dig. "Attachment," B, D) in this court is de- 
rived from the usages and practice of courts 
of admiralty and civil law, which, as contra- 
distinguished from those of courts of common 
law, regulate the modes of proceeding in the 
maritime tribunals of the United States. Act 
1792. 

The supreme court, in the case above cited, 
in deciding that the process of foreign attach- 
ment has the clearest sanction in the practice 
of the civil law, rely not only on the fact that 
it has been resorted to in one, at least, of the 
courts of the United States— McGrath v. The 
Candalero [Case No. 8,809]; McGrath v. The 
Oandalero [Id. 8,810]; Bouysson v. Miller [Id. 
1,709]; Ryan v. The Cato [Id. 12,184],— but 
also on the explicit declaration of a work of 
respectable authority and remote origin, 
which has been universally recognised as 
among the best books on the practice of ad- 
miralty courts. In Olerke, Praxis Adm. (pt. 
2, tit. 28), it is said: "If the defendant has 
concealed himself, or has absconded from the 
kingdom so that he cannot be arrested, if 
he have any goods, merchandise, ship, or ves- 
sel, on the sea or within the ebb and flow of 
the sea, and within the jurisdiction of the 
lord high admiral, a warrant is to be impe- 
trated to this effect, viz: to attach such goods 
or ship of D., the defendant, in whose hands 
soever they may be, and to cite the said D. 
specially as the owner, and all others who 
claim any right or title to them, to be and ap- 
pear on a certain day to answer unto P. in a 
civil and maritime cause." 

By comparing the foregoing extract with 
the decision of which it forms the basis, it 
will be seen that the supreme court held that 
the process of foreign attachment might is- 
sue against the credits and effects of an ab- 
sconding debtor who had fled beyond the ju- 
risdiction, and against whom no means of 
redress remained unless by process of attach- 
ment. Such, in fact, were the allegations of 
the libel, and by the marshal's return it ap- 
pears that the monition had been served by 
leaving a copy at the "late dwelling-house of 
Almeida, the defendant" The case of a 
similar process, against an "inhabitant" of 
the United States and a resident of another 
district, was not before the court. Dr. Brown, 
however, in his treatise on Civil and Admiral- 
ty Law, (volume 2, p. 434,) speaks of the 
easy and effective remedy (by process of for- 
eign attachment), provided by the ancient 
practice of the admiralty court in cases where 
the person against whom a warrant has is- 
sued cannot be found, or lives in a foreign 
country. This proceeding, though not au- 
thorized according to Huberus, (Huberus de in 
Jus Vocando,) by the example of the civil law, 
he commends as salutary and effective; and 
though in latter times it has fallen into dis- 



use in England, he laments the great mis- 
chief accruing to commerce from the want of 
it. Browne, Civ. & Adm. Law, ubi supra. If, 
then, the point to be decided were, whether 
the process of foreign attachment is in ac- 
cordance with the principles, rules and usages 
of courts of admiralty, the case of Manro v. 
Almeida [supra], as well as those of Bouys- 
son v. Miller [supra], and The Invincible 
[Case No. 7,054], would leave no room for 
doubt. 

But it is urged that the prohibition contained 
in the 11th section of the judiciary act of 1789 
presents an insuperable obstacle to the ex- 
ercise of jurisdiction in the case tinder con- 
sideration. By that section it is provided 
that "No person shall be arrested in one dis- 
trict for trial in another, in any civil action,- 
before a circuit. or district court, and no civil 
suit shall be brought before either of said 
courts against an inhabitant of the United 
States, by any original process, in any other 
district than that whereof he is an inhabitant, 
or in which he shall be found at the time of 
serving the writ." It is not denied that the 
defendant in this case is an inhabitant of the 
United States, and that he is not an in- 
habitant of this district, nor is it asserted that 
he has been found within it at the time of 
serving the writ. If this proceeding had been 
instituted on the common law side of this 
court against a defendant similarly situated, 
there can be no doubt that the court would 
have been without jurisdiction. In the case 
of Picquet v. Swan [Case No. 11,134], it was 
concluded, after an elaborate investigation- by 
Judge Story, that the process of foreign at- 
tachment, though in accordance with the 
local practice, could not issue from the cir- 
cuit court against a defendant, unless he were 
in the one or the other predicament stated in 
the clause of the judiciary act above cited,— 
that is, unless he were either an inhabitant 
of the district or found within it, and this doc- 
trine was affirmed by the supreme court in 
Toland v. Sprague, 12 Pet. [37 U. S.] 300. 

If, then, the restriction contained in the ju- 
diciary act applies to civil suits at common 
law before the circuit courts of the United 
States, does the same prohibition apply to a 
civil suit before the district court in admi- 
ralty? It may be urged that the jurisdic- 
tion and modes of proceeding of the admiralty 
courts of the United States, rest exclusively 
on the grant in the constitution, and the rules 
furnished by the process act of 1789 and 1792; 
—that as, by those acts, the forms of proceed- 
ing are required to be according to the prac- 
tice of the civil law and the rules and usages 
of courts of admiralty, and as the writ of for- 
eign attachment is in accordance with such 
practice, rules and usages, the prohibition 
clause of the judiciary act has no application. 
But by the same process act (29th Sept. 1789), 
the forms of writs and modes of proceeding 
in the supreme courts of the states, respec- 
tively, were adopted into the judicial pro- 
ceedings of the United States, on the com- 
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• mon law side. And in the cases of Picquet 
v. Swan [supra] and Toland v. Sprague [su- 
pra] above cited, the very point adjudged 
was, that though the practice of the state 
courts authorized the proceeding by foreign 
attachment, yet that practice can have no 
effect where it contravenes the positive legis- 
lation of congress;— and that the state prac- 
tice can be followed only where the court in- 
dependently of it possesses jurisdiction; the 
process acts not having enlarged the juris- 
diction, but only furnished rules for its exer- 
cise. The analogous provision, adopting in 
admiralty and maritime cases the practice of 
the civil law, must, it seems to me, receive 
a similar construction. If this reasoning be 
well founded, it follows that the process act, 
which prescribed the modes of proceeding in 
the admiralty cases, conferred no additional 
jurisdiction on the district courts, and that, 
if the prohibition contained in the judiciary 
act applies to courts sitting in admiralty cases, 
the prohibition was not removed, nor was the 
jurisdiction enlarged by the subsequent adop- 
tion of the civil law practice and that "of 
courts of admiralty." 

Does, then, the prohibition alluded to em- 
brace the district courts sitting as a circuit 
court of admiralty? At first sight, the lan- 
guage would seem to admit no other construc- 
tion. The terms of the clause are: "No civil 
suit shall be brought before either of said 
courts, (the circuit and district courts,) against 
an inhabitant of the United States by any 
original process, in- any other district than 
that whereof he is an inhabitant, or in which 
he shall be found at the time of serving tfie 
writ." In the case under consideration, the 
party sued is an inhabitant of the United 
States: the suit is confessedly in personam, 
for it is under the supposed sanction of the 
supreme court rules regulating actions in 
personam that the attachment issued. That 
the attachment is an original process is evi- 
dent, not only from the fact that it can only 
issue, by the rules of the supreme court, as 
part of, and together with, process to be serv- 
ed upon each person, but also from the cases 
if Picquet v. Swan and Toland v. Sprague, 
where the process of foreign attachment to 
compel appearance was issued from the cir- 
cuit court and was held to be illegal, and con- 
trary to the prohibition contained in the sec- 
tion of the judiciary act under consideration. 
But it is urged that, notwithstanding the 
language of the act, there is high authority 
to support the position that the process of for- 
eign attachment can be resorted to in the ad- 
miralty to compel the appearance of non- 
residents, whether found within the district 
or not; and the cases of Manro v. Almeida, 
before cited; Clarke v. New Jersey Steam 
Nav. Co. [Case No. 2,859]; Same v. Merchants' 
Bank, 6 How. [47 U. S.] 344, have been cited. 
The case of Bouysson v. Miller [supra], is 
also referred to. But the case of Manro v. 
Almeida does not necessarily determine the 
point now before the court. In that case, as 



has been seen, the attachment issued against 
an absconding debtor, and the monition was 
returned served by leaving it at his "late 
dwelling-house." The courtdid not decide that, 
notwithstanding the 11th section of the judi- 
ciary act, an attachment eould issue against an 
"inhabitant of the United States" who was 
not an "inhabitant" of the district where 
suit was brought, but who was domiciliated in 
another state, and who had not been nerson- 
I ally served within the district. The object of 
the prohibition in question was, undoubtedly, 
to secure the inhabitants of the United States 
from suits in the United States courts, except 
in the districts they inhabited, or in which 
they might be found. It may well be that this 
exemption does not extend to the case of an 
absconding debtor who has fled from the dis- 
trict he inhabited, and from the United States, 
and against whom no other redress remained. 
But the ease of Clarke v. New Jersey Steam 
Nav. Co. affords a much stronger confirmation 
of doctrine contended for by the libellant, and 
has occasioned me the greatest perplexity and 
embarrassment. The point actually decided in 
that ease was, that the district courts, as 
courts of admiralty, may award attachment 
against the property of foreign corporations 
found within their local jurisdiction, so as to 
compel the appearance of the corporation to 
answer the suit, or to subject the properly 
attached to the final decree of the court. The 
whole argument turned upon an alleged dis- 
tinction between the case of a private person 
and that of a corporation, and the court held 
that no such distinction existed. But it must 
be confessed the reasoning of the court pro- 
ceeds upon the assumption, that process of at- 
tachment Avell lies in admiralty suit against 
the property of private persons whose prop- 
erty is found within the district, although 
their persons may not be found therein,— and 
the court observe, that ever since the ease of 
Manro v. Almeida the question has been 
deemed entirely at rest. But it has been at- 
tempted to be shown that that decision docs 
not necessarily extend to the ease of an in- 
habitant of another district not found within 
the district where suit is brought; nor does 
Judge Story say in express terms that it cov- 
ers such a ease. The prohibitory clause in 
question does not seem to have been cited on 
the argument as presenting any obstacle to 
the jurisdiction, although certainly some deci- 
sions under it are cited in the opinion of the 
court. But the opinion of the court contains 
some expressions which, if taken without qual- 
ification, would seem decisive of the present 
question. "The jurisdiction of the admiralty," 
observes the learned judge, "may be executed 
not only against persons found within the dis- 
trict, but also by attachment against their 
property found within it, although their per- 
sons are not there. In each ease where the 
court acts upon the property, it acts solely in 
rem. and it is at the option of the owner 
whether he will appear and allow the pro- 
ceedings to go in personam or not."— "Unless 
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there be an appearance and a general defence, 
the decree of the court ultimately binds and 
.acts in rem only upon the thing which is at- 
tached." Piequet v. Swan [Case No. 11,134]. 
That such is the effect of the decree, cannot be 
•questioned; but the point for consideration is: 
Is the suit on that account a suit in rem, or 
rather does it cease to be "a civil suit brought 
.against an inhabitant of the United States," 
within the meaning of the 11th section of the 
judiciary act? 

The title of the suit is certainly in per- 
sonam, for it names Henry A. Pierce as de- 
fendant The supreme court rule, which is 
supposed to authorize this proceeding, is a 
rule prescribing the process in suits in per- 
sonam, and by it the attachment can only 
issue as part of, or together with, process to 
be served upon the person. But if a proceed- 
ing by attachment, when the defendant does 
not appear and contest the suit, is to be treat- 
ed like a proceeding in rem, and if, being such 
■a. proceeding, it is not within the clause pro- 
hibiting the bringing of any civil suit before 
the United States courts against an inhabitant 
•of the United States, except in the district 
whereof he is an inhabitant, I have been un- 
able to perceive why the same argument 
would not justify a proceeding by attachment 
in the circuit courts as well as in the admiral- 
ty; and yet in the former it has been ad- 
judged to be illegal. See Toland v. Sprague, 
above cited. In all cases, if the defendant 
has never appeared and contested the suit, 
the proceeding is to be treated to all intents 
.and purposes as a mere proceeding in rem, and 
not as personally binding on the party in pos- 
session. In 'Eissell v. Briggs, 9 Mass. 468, 
•Chief Justice Parsons remarks: "If the goods, 
effects and credits attached are insufficient to 
satisfy the judgment, and the creditor should 
sue on that judgment in this state to obtain 
satisfaction, he must fail, because the defend- 
ant was not personally amenable to the juris- 
■diction of the court rendering the judgment." 
In Kilburn v. Woodworth, 5 Johns. 37, it was 
held that no suit could be maintained in New 
York, on a judgment obtained by default in 
Massachusetts, in a suit by attachment against 
a defendant domiciliated inNewYork. In Story, 
Onfl. Laws, § 559, the same doctrine is laid 
•down, nor is it necessary to cite further au- 
thorities to the point. If, then, it is urged that 
the decree in attachment suits in cases of de- 
fault acts in the admiralty only in rem, and 
therefore is not within the prohibition of the 
11th section, why is the judgment of the cir- 
cuit court in a similar case, which it appears 
has only the same effect, any more within its 
■operation? And yet that it is so has been, 
as we have seen, expressly decided. In To- 
land v. Sprague, 12 Pet [37 U. S.] 330, the 
-court say: "The right to attach property to 
■compel the appearance of persons, can prop- 
erly be used only in cases in which such per- 
sons are amenable to process in personam." 
If this observation applies " to suits in ad- 
miralty,— and I am unable to see why it does 



not,— it would seem decisive of this case. It 
is not pretended that the defendant here is 
personally amenable to the jurisdiction. The 
court adds, "That even in case of a person 
being amenable to process in personam, an 
attachment against his property cannot be is- 
sued against him, except as part of, or to- 
gether with, process to be served upon his per- 
son." 

It is precisely in this form, and in accord- 
ance with this principle, that the supreme 
court rule directs process of attachment to be 
issued in the admiralty. It seems hardly sup- 
posable that process against the person should 
be required to precede or accompany the at- 
tachment, had the supreme court contem- 
plated the issuing of an attachment in cases 
where the writ against the person would nec- 
essarily be a mere nullity. The more reason- 
able supposition would rather seem to be, 
that it was intended to restrict the issuing of 
attachments to the cases where, in the lan- 
guage of the court above cited, "the persons 
are amenable to the jurisdiction." If the 
clause in the 11th section has any application 
whatsoever to the district courts sitting in 
admiralty, it must, I think, be conceded that 
the person in this case was not so amenable. 

The decision actually made in the case of 
Clarke v. New Jersey Steam Nav. Co. may 
perhaps be supported on grounds consistent 
with the view taken of the case before this 
court Judge Story, as has been seen, held 
that an attachment might issue in the ad- 
miralty against the goods of a. foreign corpora- 
tion. It may be that the case of a corpora- 
tion is' not within the prohibition of the ju- 
diciary act. There is certainly some difficulty 
in affirming a corporation, as such, to be an 
"inhabitant" of any district, Flanders v. Aetna 
Ins. Co. [Case No. 4,8521; Hope Ins. Co. v. 
Boardman, 5 Cranch [9 U. S.] 57; [Commercial 
& Railroad Bank of Vicksburg v. Slocomb] 
14 Pet. [39 U. SJ 60; [Runyan v. The Lessee 
of John G. Coster] Id. 122; [Irvine v. Lum- 
berman's Bank] Id. 293; and some considera- 
tions may be urged to an attachment against 
the goods of a foreign corporation not applica- 
ble to a similar process against the goods of 
an individual. The proper process against 
corporations- aggregate was, at common law, 
by distringas.. Bac. Abr. "Corporations," E. 2. 
And if they have neither lands nor goods, it 
seems there is no way to make them appear, 
either in a court of law or equity. Thusf eild 
v. Jones, Skin. 27; 1 Vent. 367. The process 
of distringas is closely analogous to tbat of 
foreign attachment [McCormiek v. Sullivant] 
10 Wheat. [23 U. S.3 196. And it may be that 
on these considerations an admiralty attach- 
ment may issue against the goods of a foreign 
corporation, even where the same process 
could not be allowed against the goods of a 
non-inhabitant not found. With regard to 
the case of New Jersey Steam -Nav. Co. v. 
Merchants' Bank, 6 How. [47 U. S.] 350, it 
is enough to say, that the exception to the 
jurisdiction, on the grounds we are now con- 
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sideiing, was not taken, and the authorities 
are clear that the privilege is personal, and 
is -waived hy a general appearance. Pollard 
v. Dwight, 4 Cranch [8.U. S.] 421; Knox v. 
Summers, 3 Cranch [7 U. S.] 496; [Logan v. 
Patrick] 5 Cranch [9 IT. S.] 2S8; Harrison v. 
Rowan [Case No. 6,140]; [Gracie v. Talmeri 
S Wheat. [21 U. SJ 699. In the ease of Bouys- 
son v. Miller [supra], the objection we are con- 
sidering was not taken nor passed upon by 
the court. 

The only decision which I have been able 
to find directly bearing on the principal ques- 
tion before the court, is Ex parte Graham 
[Case No. 5,657]. In that case the question 
arose, whether the provisions of the 11th sec- 
tion applied to the district courts as courts of 
admiralty in prize eases; and it was held, 
by Mr. J. Washington, that they did. It was 
urged that the restraints contained in that 
section were incompatible with the essential 
jurisdiction of an admiralty court, more es- 
peeiallyin prize causes; and a distinction was 
attempted to be drawn between the courts of 
common law and equity and the admiralty 
jurisdiction in prize causes. But the court 
repudiated the doctrine, and declared, "that 
it is confidently believed that such a distinc- 
tion is unauthorized by the laws of the United 
States." "The jurisdiction of these courts," 
says Mr. J. Washington, " in prize causes is 
limited as to persons, by the express provi- 
sions of the 11th section of the judiciary act 
before referred to. Prize proceedings 
against an inhabitant of the United States is 
unquestionably a civil suit, and, if it be 
against the person instead of the thing, the 
jurisdiction is excluded, unless it be insti- 
tuted in the court of the district whereof he 
is an inhabitant, or is found at the time of 
serving process. The manifest policy of the 
judicial system of the United States was to 
render the administration of justice as little 
oppressive to suitors as possible, and cor- 
responds entirely with the construction 
which confines the process of the courts 
within the limits of the district in which the 
court sits, and from which it issued." 

The case from which the above citations 
are taken undoubtedly differs from the one 
under consideration. But the opinion of the 
court sufficiently establishes the important 
points that the provisions of the 11th section 
apply to the district courts sitting in admi- 
ralty, and that the limitation is not removed 
nor the jurisdiction enlarged by the process 
acts. If these doctrines are correct, it seems 
to me the present case is disposed of. It 
may further be observed, that the prohibition 
in question is by the act extended to all 
civil eases before either of said courts. If 
the admiralty jurisdiction of the district 
court be excluded from its operation, the 
only cases cognisable by the district courts 
to which it can apply, are suits against for- 
eign consuls, and where an alien sues for a 
tort only in violation of the laws of nations 
or of a treaty of the United States;— cases 



which, from their own nature as well as 
their unfrequent occurrence, would hardly 
seem to call for so express and solicitous a 
restriction of the jurisdiction of the court 

It may be contended that by the second 
supreme court rule the foreign attachment is 
expressly allowed as mesne process to be 
used, in suits in personam, and that, inas- 
much as these rules were prescribed by the 
court in virtue of acts of congress, they are 
to be regarded not only as of the highest 
authority, but as legislative enactments in- 
tercepting and repealing the 11th section of 
the judiciary act. But if any inference is to- 
be drawn from the general language of the- 
rule, it would rather seem to be, that the- 
supreme court did not contemplate the issu- 
ing of an attachment in any case against a 
non-inhabitant, for it is required to be ac- 
companied in all cases by a warrant of ar- 
rest, — which, against a person not an inhab- 
itant, and not alleged to be within the dis- 
trict, would be an idle formality. The ob- 
ject of the rules was, to prescribe rules of 
practice in the admiralty courts of the Unit- 
ed States, not to enlarge their jurisdiction r 
and unless the language of the rules admits 
no other construction, or its provisions no 
other application, it should not be deemed to 
have repealed an important provision of the- 
fundamental and original act under which 
the courts of the United States went into op- 
eration. By the twenty-third rule of the su- 
preme court, it is required that the libel, if in 
rem, should state the property to be within 
the district, and if in personam, the names, 
places of residence and occupation of the- 
parties. If the first allegation in suits in 
rem is necessary to show that the court has 
jurisdiction, (except perhaps in prize cases,) 
the last allegation would seem to be required 
for the same purpose, and may not unreason- 
ably be supposed to have been required that 
the court might see on the face of the libel 
that the case was not within the prohibition 
of the judiciary act. 

It is urged, however, that the practice of 
issuing foreign attachments, in cases like the 
present, obtains in all the admiralty courts 
of the United States, and, therefore, must 
have a solid foundation in law. Whether 
such be the universal practice, I am igno- 
rant. I have attempted to investigate its le- 
gal foundation, and after great consideration, 
have been unable to take the case out of the 
clause in question. But if the practice be as 
is represented, it must excite some surprise 
that neither in the elementary writers nor in 
the rules of court, so far as I have discov- 
ered, is any mode of proceeding indicated by 
which, in the ease of non-residents, the op- 
portunity of appearing is secured to the de- 
fendant. In all statutory provisions regulat- 
ing proceedings by attachment, some time is 
always allowed for actual or constructive 
notice; and by the custom of London, it 
seems four successive defaults were first in- 
curred, and then the plaintiff only obtained 
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execution for the money in the hands of the 
garnishee, on finding pledges to return it if 
the defendant, -within a year and a day, dis- 
prove the original debt Com. Dig. "Attach- 
ments," A. But in this case the proceeding 
contemplated is to go on to decree upon de- 
fault therein, after the time usual when the 
defendant is personally served, (ten days,) 
and to have satisfaction thereof forthwith 
out of the moneys attached. Such a pro- 
ceeding would be virtually ex parte, and, it 
seems to me, would never be allowed in a 
court of justice. It is urged, however, that 
the evil is, or might be as great, in all suits 
in rem. But suits in rem are Instituted in 
only a limited number of cases, and are to 
enforce a charge on the specific thing seized. 
The presumption of the law is/ that the par- 
ty In possession of it for the owners, has. the 
means, as well as interest, to defend it from 
all claims brought against it specifically, and 
the rules of the admiralty recognise the mas- 
ter as a proper party to appear and defend 
the suit. The claims brought to be enforced 
in rem, are, in almost all cases, the obliga- 
tions created or liabilities incurred by the 
master, and if personal notice is to be served 
on any one, it should be on him; and this is 
effectually done by seizing his ship. But on 
other accounts the master is, in suits in rem, 
the proper party to be notified. By the mar- 
itime law he is regarded not so much as the 
agent or mandatory of the owners, as the 
administrator of the property, that, is, the 
vessel, intrusted to his care and manage- 
ment. He acts for the owners rather m the 
character of a gerant or active partner of a 
soci6t6 en commandite, or limited partner- 
ship, than as their agent The Phoebe [Case 
No. 11,064], and authorities cited. Occupy- 
ing this relation, there is, therefore, a theo- 
retical propriety, as well as no practical dan- 
ger, in treating a notice to him in suits in 
rem as sufficient 

But the case of a foreign attachment is 
wholly different The bailee in whose hands 
the goods are attached, has not the informa- 
tion necessary to enable him, nor the motives 
to induce him, to defend an action against 
the bailor, having no reference to the sub- 
ject of the bailment, except that the goods 
are attached. Still less has a debtor, where 
the debt is attached in a suit by a third per- 
son against his creditor, any motive to do 
more than appear in the court and apply the 
money due from him according to its decree. 
I think, therefore, that the practice in suits 
in rem cannot be invoked to authorize the 
mode of proceeding contemplated in suits 
commenced by attachment, and have arrived 
at the following conclusions:— 1st That, on 
principle and authority, the 11th section of 
the judiciary act must be deemed to apply 
to the United States courts sitting in admi- 
ralty, as well as in equity and at common 
law. 2d. That this is a civil suit against an 
..inhabitant of the United States, commenced 
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by original process. 3d. That, as such, it is 
within the prohibition of the act 

I have considered the questions involved in 
this case with the care and attention de- 
manded by its importance, and due to the 
great name of the illustrious judge, some of 
whose observations I have felt obliged to re- 
ceive with some qualifications. If there be 
any statutory provisions or adjudged cases 
which I have not noticed, my attention has 
not been called to them. In differing from 
a casual observation of Judge Story, I may 
well feel some distrust of the accuracy of 
my own conclusions. If I have been led in- 
to error, I can only regret that the means of 
correcting it are not more easy and expedi- 
tious. 
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WILSON v. PORTER. 

[2 Cranch, C. C. 458.] * 

Circuit Court, District of Columbia. April 
Term, 1824. 

Action -on Note — Declaration— Indorsement 
by Agent. 

A declaration upon a note payable to J. S., 
and averring that J. S., "acting by authority, 
and as agent of said defendant, indorsed the 
said note for and in behalf of the said defend- 
ant, by writing thereon the name of him the 
said J. S. as agent of the said defendant;" 
should also aver that the note was made pay- 
able to the said J. S. as the agent, and for and 
in behalf of the said defendant, otherwise the 
note will not appear to be indorsed by the said 
J. S. in the character in which it was made 
payable to him; and so no title in the plaintiff. 

Assumpsit [by James C. Wilson] against [Da- 
vid Porter] the defendant as indorser of Edgar 
Patterson's note for §49.23, payable to John 
Shreve or order, sixty days after date, and in- 
dorsed, "for the Union Steamboat John 
Shreve." The declaration contained a count 
upon the note, stating it to have been made by 
E. Patterson, payable to John Shreve, and 
that the said John Shreve, "acting by authority, 
and as the agent of the said defendant, indorsed 
the said note for and in behalf of the said de- 
fendant, by writing thereon the name of him 
the said John Shreve, as agent for said defend- 
ant." 

Mr. Worthlngton, for defendant, objected to 
the note going in evidence. 
' THE COURT, however, (nem. con.) overruled 
the objection, but intimated an opinion that if a 
verdict should be obtained on that count, the 
judgment might be arrested, as it did not appear 
by that count that the note was made payable to 
Shreve in the same capacity in which he in- 
dorsed it; so that it would appear to be a note 
payable to Shreve, but indorsed by Porter; and 
so no title in the plaintiff. 

Mr. Marbury then contended that the defend- 
ant would be liable as drawer of a bill on Pat- 
terson, the maker, in favor of the plaintiff, and 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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that Patterson would be considered as having 
.accepted the bill. 

CRANCH, Chief Judge, suggested that Pat- 
terson could not be considered as the acceptor, 
because he promised to pay only to the order of 
Shreve in his individual character; and Shreve's 
order was not made in that character, but as 
.agent of Porter. 

Mr. Marbury then abandoned the count upon 
the note, and relied upon the count for goods 
sold and delivered to the defendant, and gave 
evidence that Commodore Porter was owner of 
the Union Steamboat; that Shreve was his 
' agent for the management of that boat, which 
plied as a passenger boat between Georgetown 
and Alexandria; and that the plaintiff fur- 
nished articles for the use of the boat. 
Verdict for the plaintiff, §49.23. 
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WILSON v. PRBWETT et al. 

[3 Woods, 631.] i 

Circuit Court, N. D. Alabama. April Term, 
1878.2 

Makriagb Settlement — Validity — Fraud on 
Husband's Ckeditoks — Evidence. 

1. To make an ante-nuptial settlement void 
as a fraud on creditors, both parties to the set- 
tlement should concur in, or nave notice of the 
intended fraud. 

2. The husband and wife, parties to such a 
settlement, are deemed, in the highest sense, 
purchasers for a valuable consideration. 

3. But if the settlement is not bona fide, the 
fact that it is made for a valuable considera- 
tion will not save it. 

4. A marriage settlement cannot be made a 
cover for fraud. If the purpose is to delay or 
defraud creditors, and both parties are cogni- 
zant of it, the consideration of marriage will 
not support the settlement. 

5. If the amount of property settled is extrav- 
agant,, or grossly out of proportion to the sta- 
tion or circumstances of the husband, and he is 
embarrassed by debt, and the other party knows 
it, this, of itself, is sufficient notice of fraud. 

6. To ascertain the purpose of the grantor in 
a marriage settlement, evidence of fraudulent 
transfers by him to other persons at or about 
the time of the settlement, is admissible. 

7. Actual knowledge, on the part of the pro- 
spective wife, of the fraudulent purpose of the 
grantor in the marriage settlement, is not nec- 
essary to avoid the deed. A knowledge of facts 
sufficient to excite the suspicions of a prudent 
person and put her on inquiry, amount to no- 
tice, and are equivalent to actual knowledge. 

8. P. was indebted in the sum- of about $90,- 
000, and owned property worth about $50,000. 
In alleged consideration of marriage, he con- 
veyed to his prospective wife propertv of the 
value of §32,776, and in addition thereto, he 
conveyed to her other property of the value of 
$13,300, to be held by her in trust for two fa- 
vored creditors. This conveyance included all 



i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.1 
2 [Reversed in 103 U. S. 22.] 
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his property, except three thousand six hundred 
and eighty acres of land worth two dollars per 
acre, which was covered by a deed of earlier 
date which had never been canceled. The deed 
of marriage settlement left $70,000 of debts un- 
provided for. The prospective wife knew, be- 
fore the marriage and before the execution of 
the marriage settlement, that P. was embar- 
rassed by his debts, and for that reason had 
demanded an ante-nuptial settlement before she 
would consent to marry him. Seld, that the 
deed of settlement was in fraud of creditors and 
void. 

9. Where a deed in favor of two persons is ob- 
tained by the fraud of one, although without 
the privity of the other, the deed is void as to 
both. 

In equity. Heard on pleadings and evidence 
for final decree. The purpose of the bill was to 
obtain a decree of the court, setting aside as 
fraudulent, and null and void, a marriage set- 
tlement, made on April 27, 1866, by the defend- 
ant Richard Prewett, on Josephine Prewett, 
whom he afterwards, on May 6, 1866, married. 
Prewett was fifty-eight years of age. About 
the first of February, 1866, he proposed mar- 
riage to Josephine Prewett, who was the 'wid- 
ow of his nephew, and was twenty years of 
age, and childless, and was the owner of prop- 
erty worth less than $1,000. Josephine Prew- 
ett consented to marry him. A short time after- 
ward, for what reason the evidence did not dis- 
close, she wrote Prewett, withdrawing her con- 
sent to many him. About the first of April 
following, Prewett renewed his addresses. Jo- 
sephine again agreed to marry him, this time 
on condition that he made a settlement of prop- 
erty upon her, in consideration of the marriage. 
To this Prewett assented, and agreed to settle 
on her a large amount of real estate and some 
personal property, but without specifying any 
particular property. On April 27, Prewett exe- 
cuted the deed of marriage settlement, which is 
attacked in this case. It conveyed to Josephine 
Prewett, in consideration of the contemplated 
marriage, real estate which it is conceded was 
worth $30,000, and personal property worth 
$2,776. The lands lay partly in Franklin 
county, but mainly in Lawrence county, Ala- 
bama. The personal property conveyed em- 
braced live stock, farming utensils, household 
furniture and seed cotton, all on the land con- 
veyed. At the date of the marriage settlement, 
Prewett was indebted in the sum of $90,000. 
Property of the value of $13,300, in addition to 
that already mentioned, was conveyed by the 
deed of settlement, to be applied to the pay- 
ment of $18,000 of this indebtedness. No other 
provision was made by Prewett for the pay- 
ment of his debts. The deed of settlement in- 
cluded all the property to which Prewett had 
any title, except 3,680 acres of land which he 
had previously conveyed, by deed, to one Bates, 
his son-in-law, as will be hereafter more fully 
stated, and personal property of the value of 
$600 or $700. On November 20, 1865, Prewett 
had, by deed of that date, conveyed to his said 
son-in-law, James R. Bates, for the recited con- 
sideration of $25,9S2, 4,400 acres of land, which 
included the 3,680 acres of land just mentioned. 
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The consideration was made up of an account 
said to be due to Bates from Prewett, amount- 
ing to about $1S,000, and the residue of the 
purchase price was to he paid to Prewett in 
money. The account -was for eleven years' 
services as overseer, with interest computed 
from the close of each year, eight years' hire of 
a slave, with interest computed in the same 
manner, and the price of a horse, §250, and 
$220 interest thereon. There were no payments 
or credits on the account. Prewett testified 
that this deed, some time after its "execution, 
and before the execution of the marriage settle- 
ment, was returned to him by Bates, and their 
contract in reference to said 4,400 acres of land 
rescinded. Bates, however, did not re-convey 
the land to Prewett, nor was the deed therefor 
canceled even, and Prewett -must have consid- 
ered the deed as of some effect, for in June, 
1S66, after the marriage settlement, he returned 
no property of his own for taxation, so that the 
marriage settlement included all the property 
of Prewett not covered by deeds of conveyance, 
oxer nt $600 or $700 worth of personal property. 
On July 16, 1866, Prewett, by deed of that date, 
conveyed to Bates 3,680 acres of land, parcel of 
the 4,400 acres mentioned in the deed of Novem- 
ber 20, 1SC5, in satisfaction of the said debt 
due from Prewett to Bates, on the account be- 
fore mentioned, the amount of which was stat- 
ed by the parties at $18,560.80. These lands, 
it was agreed, were worth $2 per acre. On May 
6, 18G6, Richard and Josephine Prewett were 
married. On June 25th following, Prewett 
gave in for taxation, in the name of his wife, 
all the lands embraced in the marriage settle- 
ment, and returned no property whatever of his 
own for taxation. On July 16, 1866, the day 
when the last conveyance was made by Prew- 
ett to Bates, Josephine Prewett made her last 
will, whereby, in the event of her dying with- 
out issue by her then husband, she devised and 
bequeathed to one Hodges, all her estate, real 
and personal, in trust, to pay over to Richard 
Prewett, her husband, all the annual rents, is- 
sues and profits thereof, and in ease of her dy- 
ing leaving issue of her said marriage with 
Richard Prewett, she devised to the said 
Hodges a child's share of her estate, real and 
personal, in trust for the said Richard Prewett, 
upon the like terms and conditions as she had 
devised her entire estate, in case of her dying 
without issue living of her marriage with said 
Richard Prewett. Prewett testified that he 
was not informed of the contents of this will 
until 1S70. On December 29, 1868, Richard 
Prewett filed his petition in bankruptcy, and 
the only property returned in his schedule was 
his wearing apparel, valued at $50. In her 
answer, filed December 17, 1866, to a bill in 
equity, brought against her and others, in the 
state chancery court, to set aside this marriage 
settlement made on her by Richard Prewett, 
Josephine Prewett said that "at the time of the 
execution of said deed (the marriage settle- 
ment), as well as at the time she contracted to' 
many the said Richard, she knew that he was 
embarrassed and indebted, but to what extent, 
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and to whom, she did not know, and does not 
now know. * * * It was because of her 
knowledge of the embarrassed condition of the 
said Richard that she stipulated at the time of 
her engagement of marriage aforesaid, for the 
promises, covenants and undertakings of the 
said Richard, particularly set out and described 
in the deed of conveyance aforesaid." The an- 
swers of both Richard Prewett and Josephine 
Prewett, which are under oath, deny, that there 
was any fraudulent purpose in the execution 
and delivery and acceptance of the deed of set- 
tlement, and aver the entire bona fides of the 
transaction. 

S. D. Cabiniss and F. P. Ward, for complain- 
ant. 

L. P. Walker, D. D. Shelby, Milton Humes r 
and Geo. S. Gordon, for defendants. 

WOODS, Circuit Judge. The attack on the- 
marriage settlement is made by the assignee 
in bankruptcy of Richard Prewett, represent- 
ing his creditors, and the charge is, that the 
settlement was made by Richard Prewett, and 
accepted by Josephine Prewett, with the pur- 
pose to hinder, delay and defraud the cred- 
itors of the former, and is, therefore, null and 
void. The bill prays that the deed may be so 
declared, and the property described therein 
turned over to the assignee, and by him ad- 
ministered as assets of the bankrupt estate. 

The principles of law which apply to a ease 
like this are well settled. "Nothing can be 
clearer, both upon principle and authority, 
than the doctrine that to make an ante-nup- 
tial settlement void as a fraud upon creditors, 
it is necessary that both parties should concur 
in, or have cognizance of, the intended fraud- 
If the settler alone intend a fraud, and the 
.other party have no notice of it, but is inno- 
cent of it, she is not, and cannot be affected 
by it. Marriage, in contemplation of law, is 
not only a valuable consideration to support a 
settlement, but is a consideration of the high- 
est value, and from motives of the soundest 
policy, is upheld with a steady resolution. 
The husband and wife, parties to such a con- 
tract, are, therefore, deemed, in the highest 
sense, purchasers for a valuable consideration, 
and so that if it is bona fide and without no- 
tice of fraud, brought home to both sides, it 
becomes unimpeachable by creditors. Fraud 
■may be imputable to the parties, either by di- 
rect co-operation in the original design at the 
time of its concoction, or by constructive co- 
operation from notice of it, and by carrying 
the design, after such notice, into execution." 
Magniac v. Thompson, 7 Pet. [32 TJ. S.] 348. 
See, also, 1 Bish. Mar. Worn. § 775; Go. Litt. 
9 (6); Schouler, Dom. Rel. 263; Ford v. Stu- 
art, 15 Beav. 493; Nairn v. Prowse, 6 Ves. 
752; Peachy, Mar. Settl. 56; - Armfield v. 
Armfield, 1 Freem. Ch. [Miss.] 311; Sterry v. 
Arden, 1 Johns. Ch. 261; Verplank v. Sterry, 
12 Johns. 536; Johnston v. Dilliard, 1 Bay, 
232, 234; Huston v. Cantril, 11 Leigh, 136; 
Tunno v. Trezevant, 2 Desaus. Eq. 264; Whe- 
lan v. Whelan, 3 Cow. 537. In Cadogan v. 
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Kennett, 2 Cowp. 432, which was an action 
of trover brought by the plaintiff's trustees, 
under the marriage settlement of Lord Mont- 
ford, against the defendant, who was a judg- 
ment creditor of Lord Montford, and the sher- 
iff's officers, to recover certain goods taken 
by them in execution, Lord Mansfield said: 
'•If the transaction be not bona fide, the cir- 
cumstance of its being done for a valuable 
consideration will not alone take it out of the 
statute. I have known several cases where 
persons have given a full and fair price for 
goods, and where the possession was actually 
changed. Yet, being done for the purpose of 
defeating creditors, the transaction has been 
held fraudulent and void." * * "The ques- 
tion in every case is, whether the act done 
is a bona fide transaction, or whether it is 
a trick or contrivance to defeat creditors." 
"A man who is indebted may, on his marriage, 
make a settlement of his property, provided 
the settlement is made honestly and in good 
faith, and the wife's knowledge of his indebt- 
edness will not alone render it void. It is 
however, clearly established that marriage 
cannot be made the means of committing 
fraud. If there is intent to delay, hinder or 
defraud creditor's, and to make the celebra- 
tion of a marriage part of a scheme to protect 
property against the rights of creditors, the 
consideration of marriage cannot support the 
settlement." Bump, Fraud. Conv. 308, citing 
Buhner v. Hunter, L. R. 8 Eq. 46; Ex parte 
MeBurnie, 1 De Gex, M. & G. 441; Betts v. 
Union Bank, 1 Har. & G. 175; Campion v. Cot- 
ton, 17 Ves. 264; Richardson v. Horton, 7 
Beav. 112; Colombine v. Penhall, 1 Smale & 
G. 228. Notice of the fraud may be inferred 
from the facts and circumstances of the set- 
tlement. Colombine v. Penhall and Buhner v. 
Hunter, supra. If the amount of property 
settled is extravagant, or grossly out of propor- 
tion to the station and circumstances of the 
husband, this, of itself, is sufficient notice of 
fraud. Ex parte MeBurnie, supra; Croft v. 
Arthur, 3 Desaus. Eq. 223. 

In an able opinion, in the case of Davidson 
v. Graves, reported in Riley, Eq. Cas. 232, 
Justice Nott, of South Carolina, says: "There 
is no case that I have seen, where a man has 
been permitted to make an intended wife a 
mere stock to graft his property upon, in or- 
der to place it beyond the reach of his cred- 
itors. A marriage settlement must be con- 
strued like every other instrument. The ques- 
tion may always be raised, whether it was 
made with good faith, or intended as an in- 
strument of fraud. Even though marriage 
may be a part of the consideration, fraud may 
be mingled with it, and that may be as well 
inferred from internal evidence as from cir- 
cumstances aliunde. Marriage is put on the 
footing of a pecuniary consideration. And it 
is said, if a person sell his property for a full 
consideration and squander the money, his 
creditors have no redress. Prom which it is 
inferred, that marriage will afford the same 
protection. But, in the case of a bona fide 



sale, the seller has parted with his property, 
the purchaser has parted with his money, and 
the law will presume that the object was the 
payment of his debts. But the- purchaser is 
not answerable for the misapplication of the 
money. It is not so with a marriage settle- 
ment. The seller does not, in fact, part with 
his property. It is still intended for his own 
enjoyment, Neither does he receive in return 
anything that will satisfy his creditors. His 
wife will not be received in payment of his 
debts. It is not to be understood that be- 
cause marriage is equivalent to a pecuniary 
consideration, it is to be considered in the na- 
ture of anactual purchase. A settlement is not 
intended as the price of the wife, but as a 
provision for a family. It must, therefore, be 
reasonable, and with a due regard to the rights 
of others. A creditor has an equitable claim 
to the property of the debtor." 

Applying these rules of law to the facts of 
this case, it is to be determined whether the 
purpose of Richard Prewett, in making the 
conveyance to the woman whom he proposed 
to marry, was to hinder, delay or defraud his 
creditors, and, if it were, whether Josephine 
Prewett had notice of such purpose before the 
marriage. As to the first question, the evi- 
dence leaves no doubt in my mind touching 
the fraudulent intent of Richard Prewett To 
ascertain the intent of the settler we are au- 
thorized to consider fraudulent transfers to 
other persons at or about the time of the trans- 
fer assailed: Bump on Fraudulent Convey- 
ances, 545, and numerous authorities there 
cited. The evidence shows that Prewett had 
been insolvent ever since the close of the late 
war; that he was largely insolvent on No- 
vember 20, 1865, when he made a conveyance 
to his son-in-law, Bates, of 4,400 acres of land. 
The consideration named in this deed was 
525,982 in money. Prewett testifies that this 
was not the real consideration, but that it was 
the discharge of his debt to Bates, and the 
payment by Bates of the residue in money. 
He further says, that at the date of this deed 
no formal account was stated between him 
and Bates, but the debt was supposed to be 
$17,000 or $18,000; but that afterwards, in 
July, 1866, the account was stated, which 
showed that there was due from Prewett to 
Bates the sum of $1S,560.80. The account is 
in evidence, and it bears upon its face the ear- 
marks of a trumped-up account. There is not 
a word of evidence to show that any contract 
had ever been made by Bates for his own 
services, or for the hire of his slave, or for the 
sale of his horse; that any note had ever been 
given, or any account kept. In fact, Prewett 
says the account was never stated till eight 
months after the date of the deed of Novem- 
ber 20, 1865. It is a remarkable fact, too, that 
for a period of eleven years this account 
should be allowed to run, without a single 
credit or payment That such an account 
could be bona fide seems incredible. And yet, 
upon such an account, at that time uncertain 
in amount, and without the payment of a cent 
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■of money, and -without taking from him any 
■evidence of debt, Prewett conveys lands to 
Bates which he estimated to he worth $26,000. 
If this were the deed assailed, no court would 
have any hesitation in pronouncing it fraudu- 
lent. We find, then, that in November, 1865, 
Prewett, being hopelessly insolvent, is at- 
tempting to cover up a large part of his prop- 
erty by a fraudulent deed to his son-in-law. 
For some reason the device was abandoned, 
.and the deed returned to Prewett, but there 
was no re-conveyance of the land to him, and 
in the following April Prewett executed the 
marriage settlement. He owed his creditors 
■§90,000. His available means amounted to 
little over §50,000. Of these means he devoted 
■§13,000 to the payment of two favored cred- 
itors, he retained lands worth about §7,000, 
which must have been under the cloud of the 
<3eed of November, 1865, which was never 
canceled, and which he afterwards conveyed 
to his son-in-law, Bates, in payment of the 
account heretofore referred to, and he convey- 
ed to his intended wife all the residue of his 
property, worth, according to the agreed facts, 
$32,776, leaving about §70,000 of debts un- 
provided for. 

The mere statement of these facts reveals 
the purpose of Prewett. He commenced his 
attempts to defeat his creditors, by a fraudu- 
lent deed, in November, and he closes by a 
deed by which he, in effect, secures to him- 
self the enjoyment of more than three-fifths 
of his property, by a conveyance to his in- 
tended wife, and leaves creditors to the 
amount "of §70,000 entirely unprovided for. 
The effect of this deed was to hinder, delay 
and defraud his creditors, who were not men- 
tioned in the marriage settlement, for it con- 
veyed all the property which he had not be- 
fore conveyed, and left such creditors noth- 
ing. Prewett must be held to know what he 
was about, and to intend the natural conse- 
quences of his act The pretense that he was 
insolvent in April, 1866, but did not know it, 
is absurd. He owed §90,000, which was bear- 
ing interest, and he had but §50,000 of prop- 
erty to pay it with. The disposition of §33,- 
000 of this property, all that he had not cov- 
ered by a former deed, in such a way as to 
place it beyond the reach of his creditors, 
while, at the same time, he received no pe- 
cuniary equivalent which he could apply to 
his debts, shows clearly his purpose to de- 
fraud his creditors. Prewett was, _ at the 
date of the settlement, embarrassed and large- 
ly insolvent. The property settled on his 
proposed wife was out of all reasonable pro- 
portion to his means, even if he had owed no 
•debts. The property settled was equitably 
the property of his creditors. The deed of 
.settlement conveyed, substantially, all his 
property not covered by a previous convey- 
ance which was still in force, and it left cred- 
itors to the amount of §70,000 entirely' un- 
provided for. When, in December, 1868, Prew- 
ett filed his schedule in bankruptcy, he re- 
ported his wearing apparel, valued at §50, 



as his only assets. We find, then, that the 
fraud upon the creditors, designed and con- 
summated by Prewett, was gross and palpa- 
ble. But fraud brought home to the settler 
is not of itself sufficient to avoid the settle- 
ment The grantee must participate in the 
fraud, or at least have cognizance of it It is, 
therefore, to be inquired, whether Josephine 
Prewett had, before her marriage with Rich- 
ard Prewett, notice of the fraud which Prew- 
ett contemplated, and which he carried into 
execution by means of the marriage settle- 
ment. We know, from her own answer, that 
before the execution of the marriage settle- 
ment she was advised that Prewett was in- 
debted, and that he was embarrassed, and it 
was, as she says, on account of his indebted- 
ness and embarrassment that she demanded 
a marriage settlement before she would con- 
sent to marry him. Why did she make this 
demand? Clearly because she feared that 
the creditors of Prewett might sweep away 
his property and leave her destitute. With 
this knowledge Prewett presents to her a 
conveyance, which transfers to her property 
worth §32,776. Could she, bona fide, know- 
ing that Prewett was indebted and embar- 
rassed, accept a conveyance for so large a 
sum? Could she shut her eyes and say she 
did not know the extent of his debts, did not 
know of his fraudulent purpose, and, there- 
fore, she received the deed in good faith? 

Actual knowledge of the fraudulent intent 
is not necessary. A knowledge of facts suffi- 
cient to excite the suspicions of a prudent 
man or woman, and to put him or her on in- 
quiry, amounts to notice, and is equivalent to 
actual knowledge in contemplation of law. 
Atwood v. Impson, 5 C. E. Green [20 N. J. 
Eq] 150; Tantum v. Green, 6 C. E. Green [21 
N. J. Eq.] 364; Jackson v. Slather, 7 Cow. 
301; Smith v. Henry, 2 Bailey, 118; Mills v. 
Howeth, 19 Tex. 257. It has even been held 
that the means of knowledge, by the use of 
ordinary diligence, amounts to notice. Far- 
mers' Bank v. Douglass, 11 Smedes & M. 469. 
But in this ease it is not necessary to go so 
far. The indebtedness and pecuniary embar- 
rassment of Prewett, and the large estate con- 
veyed by the deed of settlement put Josephine 
Prewett on inquiry, and she is chargeable 
with knowledge of every fact which she 
could have learned on inquiry. She might 
have learned all that the evidence in this 
ease discloses about the amount of Prewett's 
debts and property, and such knowledge 
would have made clear Prewett's fraudulent 
purpose. She is, therefore, chargeable with 
notice of the fraud, and her acceptance of the 
deed of settlement, after such notice, makes 
her a party to the fraud, and renders the mar-, 
riage settlement null and void. The creditors 
of Prewett, whose bona fide debts were pro- 
vided for by the marriage settlement, can 
take no benefit from the fraudulent instru- 
ment When a deed in favor of two persons 
is obtained by the fraud of one, although 
without the privity of the other, the deed will 
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be void as to both. Whelan v. Whelan, 3 
Cow. 537; Hunt v. Bass, 2 Dev. Eq. 292; 
Huguenin v. Baseley, 14 Yes. 273; Townsend 
v. Harwell, 18 Ala. 301. Although they had 
no notice or knowledge of the fraud con- 
templated by Prewett, yet the fact that the 
grantee, under whom their rights are claim- 
ed, not only had notice of the fraud, but was 
a beneficiary under the fraudulent deed, 
avoids the instrument as to the beneficiary 
as well as to the grantee. 

The result of these views is, that the mar- 
riage settlement made by Richard upon Jo- 
sephine Prewett, must be declared void for 
all purposes, and the property conveyed 
thereby turned over to the assignee in bank- 
ruptcy for administration. 

[On appeal tc the supreme court, the decree of 
this court was reversed, and the cause remanded, 
with directions to dismiss the bill. 103 U. S. 22.] 
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WILSON v. ROBERTSON. 

[Brum Col. Cas. 109; i 1 Overt. 464.] 

Circuit Court, D. Tennessee. 1809. 

CONTItACT TOCONVET LAND -DAMAGES FOR BREACH. 

The measure of damages in an action for 
breach of a covenant to convey lands, the title 
to which was not in the defendant, is the value 
of the lands at the time of judgment. 

The defendant had given an obligation to 
make Clark a deed in fee simple, to six hun- 
dred and forty acres of land, his choice out 
of two thousand acres on the waters of 
Stone's river, to join some corner of the tract. 
The bond was given about twenty years ago, 
and the title was to be made so soon as 
grants should issue. It did not appear that 
the defendant had any such land on the wat- 
ers of Stone's river. The only question was 
as to the measure of damages: whether it 
should be the value of the land at the time 
the bond was given, when grants were ob- 
tained, or at this time. The jury found a 
special verdict. That neither at the time of 
the contract, when grants issued, nor at any 
•time since, has the defendant had such land 
as the bond calls for. That such land at the 
time the bond was given, and when grants 
should have issued, was worth, with the in- 
terest thereupon, $340, and at this time $1040. 

1 [Reported by Albert Brunner, Esq., and 
here reprinted by permission.] 



[30 Fed. Cas. page 160] 

Overton, for defendant, said he was pre- 
pared with authorities to show that judgment 
ought to pass for the lesser sum. The spe- 
cial verdiet does not find fraud, and the court 
cannot presume it See 3 Johns. 281; 1 
Johns. 551; 1 Caines, 379; 7 Johns. 605. If 
fraud had been found by the verdict it would 
not be contended that the larger sum ought 
not to be the measure of damages. 

PER CURIAM. The jury have found that 
the defendant had not the land he contracted 
to convey; in contemplation of law it was 
therefore a fraud. If the defendant had such 
land as he has attempted to prove (though he 
had not a legal title to it), if he offered to 
show land, to -which he was entitled by eon- 
tract for locating, by showing this he may 
perhaps have relief in equity; but, it having 
been found by the jury that he had no title, 
there must be judgment for the value of the 
land as it was estimated at this time. See 2 
Hayw. 334, 336 366; [Simms v. Slaeum] 3 
Craneh [7 U. S.] 300; 1 Johns. 223; 2 Bur- 
rows, 1110; Bull. N. P. 132; 2 Call, 95; 3 
Caines, 221; 4 Mass. 109; Hardin, 41; Add. 
23; [State of New York v. State of Connecti- 
cut] 4 Dall. [4 U. S.] 5; [Williamson v. Kin- 
caid] Id. 20; 3 Call, 326. 
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WILSON et us. v. ROSE. 

[3 Craneh, C. C. 371.] i 

Circuit Court, District of Columbia. 
Term, 1828. 



Dec. 



Decedent's Estate- Dhbt Doe by Executor — 

Inclusion in List of Debts — Running 

of Limitations. 

1. If a debt by an executor to his testator be 
not barred by the statute of limitations at the 
time of the death of the testator, the executor 
is bound to give in the claim in the list of debts; 
and the statute of limitations ceases to run in 
favor of the debtor from the time of his accept- 
ing the trust as executor. 

2. The right of a person interested in the ad- 
ministration to proceed in the orphans' court, 
according to the Maryland statute of 1798, c. 
101, subc. 8, § 20, against an executor who neg- 
lects to give in a claim against himself, accrues 
upon the death of the testator; and from that 
time only, the limitation of twelve years be- 
gins to run, if it runs at all in such a case. 

3. If an executor fails to give in a claim 
against himself, his administration-bond is lia- 
ble to be put in suit. 

* 

This was a proceeding "by petition in the 
orphans' court under the testamentary law 
of Maryland of 1798, c. 101, subc. 8, § 20, by 
James C. Wilson and Ann his wife, who was 
one of the distributees, or legatees, of the 
estate of Thomas B. Beall, against John Rose, 
one of the executors of that estate, charging 
him with neglecting to give m a claim against 
himself in the list of debts due to his testator. 

The orphans* court, under the provisions of 



1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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that section of the law, directed the following 
issues to be sent to this court to be tried, 
namely: "(1) Whether or not the said John 
Rose, the defendant, was indebted to his tes- 
tator, the said Thomas B. Beall, on the 30th 
of September, 1820, the day of the death of 
the said Thomas? If yea, in what sum of 
money? (2) Whether or not the recovery of 
the said debt, if any, was not barred by the 
statute of limitations, as used and practised 
in the county (of Washington) on the said 30th 
September, 1820? (3) Whether or not the 
recovery of the said debt, if any, was not 
barred by the statute of limitations, as used 
and practised in the said county on the 8th 
day of April, 1828, the day on which the said 
James O. Wilson &c. filed, their petition 
against the said John Rose, in the orphans' 
court aforesaid? (4) Whether or not the said 
John Rose, as one of the executors of the said 
Thomas B. Beall, and having accepted the 
trust, and taken upon himself the burden and 
execution of the will of the said Thomas, was 
not in duty bouDd to give in all claims against 
him by the testator, in the list of debts, to 
the said orphans' court; whether or no the 
recovery of the said claim was barred by the 
statute of limitations, as used and practised 
in the said county on the 30th of September. 
1830, the day of the death of the said Thomas; 
or on the 8th of April, 1828, the day on which 
the said James O. Wilson and wife filed their 
petition in the said orphans' court against the 
said John Rose? And whether the said John 
Rose, having failed to give in to the said 
court, any claim against himself by his tes- 
tator, his testamentary bond has not become 
liable to be put in suit?" 

On the trial of the several issues, and each 
of them, the orphans' court requests the hon- 
orable judges of the circuit court of the Dis- 
trict of Columbia for Washington county, to 
direct and instruct the jury, whether or not 
the said Thomas B. Beall, the testator, on the 
30th of September, 1820, had any "just claim" 
against the said John Rose, his executor; and 
whether the said Rose, having "accepted of the 
said trust" of executor, and having taken 
upon himself the burden and execution of the 
said will, was not bound to give in to the said 
orphans' court, all claims against him, in 1 the 
list of claims due to his testator; whether the 
recovery of the same was or was not barred 
by the statute of limitations; and whether, 
on the said Rose failing to give in such claim, 
his testamentary bond may not, under the 
provisions of the act of assembly aforesaid, be 
put in suit." The debt, due by the defend- 
ant Rose to Thomas B. Beall, arose upon a 
covenant under seal, and accrued in 1810. 
The testator, Thos. B. Beall, died September 
30, 1820. The preliminary question was, 
whether the limitation of twelve years, in the 
Maryland statute, was a bar to this proceed- 
ing in the orphans' court, founded upon the 
neglect or failure of the executor, Rose, to 
give in the claim against himself in the list 
of claims due to his testator. More than 
SOfed.cas. — 11 



twelve years had elapsed between the time 
the debt became payable and the filing of the 
petition in the present proceeding; but twelve 
years had not elapsed when the testator died, 
and the defendant accepted the trust and 
office of executor. 

R. P. Dunlop and Mr. Jones, for the peti- 
tioners, contended that it was a trust in Mr. 
Rose, and that the statute of limitations does 
not run against a trust. There was no per- 
son who could bring suit at law against him 
upon his covenant, after he became executor. 
The statute of limitations does not run against 
the claims of legatees in such a proceeding in 
the orphans' court This is not a suit upon 
the covenant, nor for final distribution; it 
is only to decide whether the claim is to be 
accounted for by the executor as assets, it is 
only to establish the claim. It is a suit of a 
peculiar jurisdiction. .The statute of limita- 
tions goes only to the remedy. It is the lex 
fori. It is no bar out^of the jurisdiction of 
the forum. It applies only to actions at law. 
Courts of equity, however, have adopted it; 
but the orphans' court has not. 

Mr. Marbury and Mr. Swann, contra. The 
statute of limitations ought to be applied to 
all new remedies or forms of action. Bank of 
Columbia v. Sweeny [Case No. 881], in this 
court at the May term, 1826, and in supreme 
court, 2 Pet [27 U. S.] 671. This is not a tech- 
nical trust The limitation began to run in 
the lifetime of the testator, and nothing can 
stop it. The legatees stand in the place of 
the testator, and the limitation continues to 
run against them, as it did against their tes- 
tator. By the Maryland statute, the thing in 
action cannot be given in evidence, if it be 
of 12 years' standing. The orphans' court 
has as good a right to adopt the statute of 
limitations as a court of equity has. 

THE COURT (nem. con.) was of opinion, 
that the statute of limitations was not a bar 
to this proceeding in the orphans' court, for 
the reasons stated by ORANCH, Chief Judge, 
who said: 

The cause of this suit is the neglect of the 
executor to return this debt as assets. That 
duty accrued in 1820, upon the death of the 
testator. Twelve years had not elapsed from 
that time to the institution of this suit in the 
orphans' court The debt was not barred at 
the time of the death of the testator. It was 
a subsisting valid debt, which the executor 
was bound to return in the list of debts. His 
not having done* so is the cause of this suit; 
and if the orphans' court, in analogy to courts 
of law, should admit the statute of limitations 
as a defence, it could be pleaded to this suit 
only. The limitation ceased to run as to this 
debt, when it was collected and came into 
the hands of the executor. It then became 
assets. No cause of action upon the covenant 
then existed. The debt was satisfied. 

The jury was then sworn to try the issues, 
and upon this verdict, this court certified to 
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the orphans' court: That John Rose, one of 
the executors of Thomas B. Beall, was in- 
debted to him on the 30th of September, 1820, 
in the sum of $752.76, and that he then had 
a just claim against him to that amount. 
That the said Rose was bound to give in to 
the orphans' court, the said claim against him 
in the list of debts due to his testator, and that 
the recovery of the said debt was not barred 
by the statute of limitations, on the 30th of 
September, 1820, nor on the 8th of April, 1828, 
the time of filing the petition in this eause in 
the orphans' court And that the said John 
Rose, having failed to give in such claim, his 
testamentary bond is liable, under the pro- 
visions of the act of assembly aforesaid, to be 
put in suit. 

Case Wo. 17,832. 

WILSON v. ROUSSEAU et al 

[1 Blatchf. 3.] i 

Circuit Court, N. D. New York. Oct. Term, 
1845. 

Patents fob Inventions — Infringement. 
In this case the judges of this court were op- 
posed in opinion upon ten several questions, 
which were certified to the supreme court of 
the United States. The case in that court is 
reported in 4 How, [45 U. S.] 646. The argu- 
ments of counsel on the case in this court are 
here given, with a view to a better understand- 
ing of the full scope and bearing of the answers 
of the supreme court to the several questions 
certified, the same arguments having been pre- 
sented in both courts and by the same counsel. 

This was an action on the ease [by James 
G. Wilson against Louis Rousseau and 
Charles Easton] to recover damages for the 
infringement of letters patent. The ques- 
tions in the case arose on demurrer. The 
judges of this court were opposed in opinion 
upon ten several questions which were rais- 
ed by the demurrers. [Case unreported.] 
Those questions were certified to the su- 
preme court of the United States for its opin- 
ion, and the decision of that court upon them 
is reported in 4 How. [45 U. S.] 646. The 
opinion of the court was delivered by Mr. 
Justice Nelson. It will be seen, by referring 
to it, that the seventh, eighth, ninth, and 
tenth questions certified are simply answer- 
ed, without the assignment of any reasons 
for the conclusions of the court, and neither 
the arguments nor the points of the counsel 
who argued the eause in the supreme court 
are given by the reporter. It has therefore 
been thought that it would not be unprofit- 
able to give at some considerable length the 
positions assumed by the same counsel in 
this court on the argument of the demurrers, 
(and the same arguments were presented in 
the supreme court,) as tending to assist in a 
better understanding of the full scope and 
force of the very important decisions made 
by the supreme court in the case. 

The declaration contained two counts. The 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



first count set forth the issuing of letters 
patent to William Woodworth, December 
27th, 1828, for fourteen years from that day, 
for "a new and useful improvement in the 
method of planing, tonguing, grooving, and 
cutting into mouldings, or either, plank, 
boards, or any other material, and for redu- 
cing the same to an equal width and thick- 
ness, and also for facing and dressing brick, 
and cutting mouldings on or facing metallic, 
mineral, or other substances;" the death of 
William Woodworth, intestate, at New-York, 
February 9th, 1839; the appointment of Wil- 
liam W. Woodworth, his son, as his admin- 
istrator, February 14th, 1839; the applica- 
tion of William W. Woodworth, as adminis- 
trator, July 20th, 1842, to the commissioner 
of patents for an extension of the patent for 
seven years; the action of the proper board 
of commissioners, November 16th, 1842, ex- 
tending the patent for seven years from the 
27th of December, 1842; an assignment by 
William W. Woodworth, as administrator, to 
the plaintiff, August 12th, 1844, of the exclu- 
sive right to make, use, and vend two ma- 
chines, under the patent as so extended, to be 
used in the town of Watervliet, Albany coun- 
ty, New-York; and the infringement by the 
defendants by the use of the patented inven- 
tion in Watervliet since the assignment to 
the plaintiff. 

To the first count the defendants pleaded 
the general issue and three special pleas. 
The first special plea to the first count set 
forth, that William Woodworth, on the 4th 
of December, 1828, after the discovery of his 
improvement, assigned to one James Strong 
the one half of his interest in it, by an as- 
signment in writing, under seal, which was 
duly recorded in the patent office; that on 
the 28th of November, 1829, by an instru- 
ment in writing, under seal, Woodworth and 
Strong assigned to Daniel H. Twogood, Dan- 
iel Halstead, and William Tyack, all their 
right to the patent for certain territory, em- 
bracing, among other places, said county of 
Albany; that said instrument contained an 
habendum clause as follows: "To have and 
to hold the rights and privileges hereby grant- 
ed, to them and their assigns, for and dur- 
ing the term of fourteen years from the date 
of the patent," and also this further clause: 
"And the two parties further agree that any 
improvement in the machinery, or alteration 
or renewal of either patent, such improve- 
ment, alteration, or renewal shall enure to 
the benefit of the respective parties in inter- 
est, and may be applied and used within 
their respective districts as hereinbefore des- 
ignated;" and that said instrument was re- 
corded in the patent oflice, October 9th, 1837. 

To this plea the plaintiff demurred, assign- 
ing the following special causes of demur- 
rer:- First. That the assignment made by 
Woodworth and Strong to Twogood, Hal- 
stead, and Tyack, November 28th, 1829, hav- 
ing been executed before the passage of any 
law authorizing an extension of the terms of 
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letters patent, did not vest the grantees with 
any interest in the rights secured by the 
extension of the patent for seven years. Sec- 
ond. That the plea did not show that the 
defendants were assignees of Twogood, Hal- 
stead, and Tyack, or ever derived any advan- 
tage from the assignment to Twogood, Hal- 
stead, and Tyack. The defendants joined in 
demurrer. 

The second special plea to the first count 
set forth, that "William Woodworth, prior to 
the 1st of November, 1836, disposed of his 
entire interest in the patent; and that at 
the time of his death on the 9th of February, 
1839, he had no interest in the patent 

To this plea the plaintiff demurred, assign- 
ing the following special causes of demur- 
rer: First. That the validity and sufficiency 
of the extension of the patent were not af- 
fected by anything alleged in the plea, nor 
was the plaintiff's right to judgment barred 
or affected by the matters alleged in the 
plea. Second. That William W. Woodworth, 
in his capacity as administrator, had good 
right, by law, to apply for and obtain an ex- 
tension of the patent, and that the extension 
of the patent could, by law, be made on his 
application, and to him, and not otherwise. 
The defendants joined in demurrer. 

The third special plea to the first count set 
forth that William Woodworth died on the 
9th of February, 1839, and that at the time 
of his death he had no interest in the patent. 

To this plea the plaintiff demurred, assign- 
ing two special causes of demurrer, the same 
as to the second special plea. The defend- 
ants joined in demurrer. 

The second count of the declaration set 
forth the issuing of the patent, the death of 
Woodworth, the appointment of his adminis- 
trator, and the extension of the patent for 
seven years, as in the first count; the exten- 
sion of the patent for seven years from the 
27th of December, 1849, by an act of congress 
passed February 26th, 1845; the surrender of 
the patent on the Sth of July, 1845, by Wil- 
liam W. Woodworth, as administrator, on ac- 
count of defects in the specification, and its 
reissue on that day on an amended specifi- 
cation; an assignment in writing, under seal, 
by William W. Woodworth, as administrator, 
to the plaintiff, on the 9th of July, 1845, of 
his right and title to the said re-issued patent 
of July 8th, 1845, for the residue of said first 
extension of seven' years, so far as regarded, 
(among other things,) the exclusive right to 
use two machines in the town of Watervliet, 
Albany county, New-York; and the infringe- 
ment by the defendants, by the use of the 
patented invention in Watervliet, since Octo- 
ber 1st, 1845. 

To the second count the defendants demur- 
red, assigning the following special causes of 
demurrer: First. That it did not appear by 
the second count that the plaintiff was the 
assignee of an exclusive right to make, use, 
and vend said improvement within the town 
of Watervliet, or that he was invested, as to 



that territory, with all the rights of the orig- 
inal patentee. Second. That the re-issued 
patent of the 8th of July, 1845, was void: 
1st. For uncertainty in the amended specifi- 
cation; 2d. For ambiguity in the same; 3d. 
For multiplicity of claim in the same; 4th. 
Because it appeared that the re-issued patent 
of the 8th of July, 1845, was not for the same 
invention for which the patent of December 
27th, 1828, was granted. Third. That the de- 
cision of the board of commissioners, upon 
the application for the extension of a patent 
under the 18th section of the act of congress 
of July 4th, 1836, commonly known as the 
patent act, is not conclusive upon the ques- 
tion of their jurisdiction to act in the given 
case. Fourth. That the commissioner of pat- 
ents could not lawfully, receive a surrender of 
letters patent for a defective specification, 
and issue new letters patent upon an amend- 
ed specification, after the expiration of the 
term for which the original patent was grant- 
ed, and during the existence of an extended 
term of seven years. The plaintiff joined in 
demurrer. * 

The questions upon which the judges were 
opposed in opinion will be severally stated 
hereafter. They will also be found at length 
in the report of the case in 4 How. [45 IT. S.], 
together with the certified statement of facts, 
and copies of the letters patent and specifica- 
tions, and of various papers ref erred to in the 
statement and questions. The first cause of 
demurrer to the first special plea to the first 
count raised the second and third questions; 
and the second cause, the fourth question. 
The causes of ^demurrer to the second and 
third special pleas to the first count raised 
the first and fifth questions. The first cause 
of demurrer to the second count raised the 
sixth question; the first, second, and third 
subdivisions of the second cause the seventh 
question, and the fourth subdivision the 
eighth question; the third cause, the ninth ' 
question; and the fourth cause, the tenth 
question. For the sake of convenience the 
arguments will be presented in the order of 
the questions as certified, rather than in their 
order as raised by the pleadings in this court. 

William H. Seward, for plaintiff. 

Level, smooth, and impervious wooden 
floors are among the necessary parts of all 
our dwellings. They were prepared until 
1828 with manual labor, and with very im- 
perfect instruments. A skilful and vigorous 
mechanic would prepare ten or fifteen 
planks, equal to one hundred feet, in a day, 
at a cost of two dollars. William Woodworth 
invented a machine by which five thousand 
feet of lumber are prepared for floors in one 
day, at an expense of ten dollars. 

Point I. Whether the 18th section of the 
patent act of 1836 authorized the extension of 
a patent on the application of the executor or 
administrator of a deceased patentee. The 
laws of the United States regard property in 
letters patent for inventions as personal prop- 
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erty in contradistinction to Teal property. If 
a patent be granted for fourteen years, and 
the patentee die during the term, the prop- 
erty in it becomes vested in his personal rep- 
resentatives. The 18th section of the patent 
act of July 4, 1836 (5 Stat. 124), declares a 
new and further right in behalf of an in- 
ventor who has obtained a patent. This new 
right is a title to an extension of the original 
grant for seven years more, if the patentee, 
at any time before the expiration of his pat- 
ent, shall show to the proper authority, by a 
certain form of proof, that such an extension 
would be "consistent with the public inter- 
est," and "just and proper, by reason of his 
failure," without neglect or fault on his part, 
"to obtain from the use and sale of his in- 
vention, a reasonable remuneration for the 
time, ingenuity, and expense bestowed upon 
the same and the introduction thereof into 
use." The effect of such an extension, when 
made, is that the original letters patent "have 
the same effect in law as if they had been 
originally granted for twenty-one years." 
By the operation of the 18th section, such a 
new and additional right as has been describ- 
ed vests at once in every inventor when he 
obtains his patent; that is to say, a contin- 
gent right to an extension for seven years. 
The consideration of this new and additional 
right is of the same nature, if not identical, 
with that of the right to demand the original 
patent, and belongs as exclusively to the 
same inventor. That consideration is the un- 
remunerated merit of a discovery useful to 
the commonwealth. If the original patent 
had been for twenty-one years, and the in- 
ventor had died during that period, the ad- 
ministrator would have taken the benefits of 
the unexpired term. Why should not the ad- 
ministrator apply for and obtain the exten- 
sion, on the death of the patentee during the 
same term? The argument on the other side 
is that the letter of the statute provides for 
an application by the patentee, prescribes 
conditions to be performed by him, and di- 
rects a grant to him, without at all alluding 
to the possibility of his death. But the statute 
recognizes the application for an extension, 
not as a petition for a boon, but as a demand, 
which must be granted whenever certain cir- 
cumstances exist. The inventor, then, has a 
right to an extension in certain cases. If it 
were of such a nature that courts of common 
law could enforce it by proper remedies, it 
would be a legal right. But it is a right con- 
tingent on the favorable adjudication of the 
board of commissioners, which is invested 
with legislative discretion in regard to the 
application, and it is also an equitable right, 
because any claim or interest in regard to it 
which may be created among individuals by 
contract, can be enforced in courts of equity 
alone. 

But, where not affected by assignment or 
testamentary direction, choses in action, 
whether legal or equitable, and whether ab- 
solute or contingent, always pass by mere 



operation of law to the personal representa- 
tive of a deceased owner, without any words 
of perpetuity. An administrator, though not 
named in the obligation, may sue on a bond 
executed to his intestate. So any personal 
right, whether arising by express agreement, 
or by mere implication of law% whether abso- 
lute or conditional or contingent, may be as- 
serted with the same effect by an executor, 
as by the party to whom in life the right be- 
longed. The administrator's right of succes- 
sion to personal property is absolute and uni- 
versal. This transmissibility has only one 
exception. The right to damages for person- 
al torts does not descend. Rights conferred 
by law, or created by legislation, whether 
rights of one citizen against another, or of a 
citizen against the commonwealth, are as 
truly rights of property, as those created be- 
tween citizens by contract. In such cases the 
law is a contract, or creates a contract, as has 
been well settled. Therefore, such rights are 
subject to the principle of transmission to 
personal representatives, like all other rights 
of personal property. If the state grant the 
use of a bridge for a term of years, on con- 
dition that the grantee shall erect the bridge, 
and, at the expiration of his term, devote it 
to the public, is not this a contract, which, if 
performed by the grantee, will descend to 
his representatives and carry the franchise 
to them? Nor is there anything in the in- 
tangibility of the right to an extension of a 
patent, or in the uncertainty of its future es- 
tablishment, which exempts it from the prin- 
ciple of this law. 

An executor or administrator is entitled to 
ail the personal property of the decedent, not 
only to such as is susceptible of manual pos- 
session, but also to things in action, whether 
in law or in equity; and this includes not 
only property not in the possession of the de- 
ceased at the time of his death, but also in- 
terests vested in him by condition, remainder, 
limitation or election, and such interests 
equally in equity as in law. 9 Petersd. Abr. 
298. The right to an extension of a patent 
is an interest concerning personal property, in 
equity, depending on the election of the pat- 
entee and on a condition beyond his control. 
Such an interest must necessarily pass to the 
administrator, unless the statute, expressly 
or by implication, limits its duration to the life 
of the patentee. The statute contains no such 
express limitation. No limitation is implied 
by the provision that the patentee shall desire 
an extension; for the desire here described 
is an election, which can be made by an ad- 
ministrator. Nor is a limitation implied by 
the provision that the patentee shall apply; 
for the application is only a legal proceeding 
to assert a personal right, and an adminis- 
trator may institute such a proceeding. 

But it is chiefly insisted that a limitation- 
is implied by the provision that proof shall 
be made by the oath of the patentee concern- 
ing his profit and loss resulting from the 
invention. This direction concerning the oath- 
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of the patentee is merely Incidental and a mat- 
ter of detail, which must give way when nec- 
essary to secure effect to the essential portion 
of the statute. The essential thing is, that 
it must appear that the inventor has not been 
adequately rewarded. .It must appear also, 
that the application is for his benefit, as be- 
tween him and the world at large. But, in 
view of the policy of the act, he lives in the 
person of his administrator, and an applica- 
tion by the administrator is virtually an ap- 
plication by the inventor. The law requires 
the patentee to exhibit bis profits and losses. 
They must be exhibited, even though he be 
dead. His administrator has his books and 
accounts, and is therefore presumed to be com- 
petent to show what the law requires. If he 
can do this, the object of the provision con- 
cerning proof is attained. If he cannot, the 
application must fail. It would alike fail, 
for the same cause, if made by the inventor 
himself. If, in some cases, an administrator 
might be unable to satisfy the board, that cir- 
cumstance would constitute no reason why 
one who could fully satisfy the board should not 
apply. 

The object of the patent laws is, as defined 
in the constitution, "to promote the progress 
of science and the useful arts, by securing for 
limited times. to authors and inventors the 
exclusive right to their writings and discov- 
eries." The 18th section of the act of 1836 
implies that, in order to promote the progress 
of science and the useful arts, it is necessary 
to extend a patent, when the public interests 
will permit, if the inventor have, without 
fault on his part, failed to obtain a remunera-' 
tion during the term of fourteen years. The 
act is, therefore, remedial. But, if the posi- 
tion of the defendants be correct, the law will 
altogether fail in those numerous cases where 
a patentee dies without obtaining an exten- 
sion. Now, since there is no express limita- 
tion on the life of the patentee, imposing on 
us the necessity of adopting so suicidal a con- 
struction of the 18th section, and since por- 
tions of the statute may seem to conflict with 
each other, all that can be claimed by our 
adversaries is thai, in this respect, that sec- 
tion is ambiguous. Admitting such ambigui- 
ty, only for argument's sake, we humbly sub- 
mit that our construction is in harmony with 
the policy of the statute. Again, our construc- 
tion brings the 18th section Into harmony 
with the other details of the statute. The 6th 
section provides that any inventor, (without 
alluding to his possible death,) may apply for 
and obtain letters patent. The 10th section 
declares that if the inventor shall die before 
a patent issue, then the right of applying for 
and obtaining such patent shall devolve on 
the executor or administrator o'f such person, 
in trust for the heirs at law of the deceased, 
or of his devisees, in as full and ample a man- 
ner, and under the same conditions, limita- 
tions, and restrictions, as the same was held 
or might have been claimed or enjoyed by 
such person in his life-time; and when ap- 
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plication shall be made by such legal repre- 
sentative, the necessary oath or affirmation 
shall be so varied as to be applicable to him. 
Again, the 13th section provides that, if a 
patent shall prove void by reason of mis- 
take or accident, the patentee may surrender 
it, and obtain a renewed patent for the un- 
expired portion of the original term; and the 
statute expressly declares that the executor 
or administrator of a deceased patentee may 
apply in such a ease. Now, the most accom- 
plished casuist would fail to find a reason for- 
a policy in that ease, distinguishable from the 
policy of extension provided for in the 18tli 
section. Again, the statute is beneficent. It 
is, therefore, to be construed rigorously against 
the public and beneficently towards inventors. 
It would be a mockery of national magna- 
nimity and justice to offer the extension of a 
patent to the unrewarded inventor while in 
life, and yet plead his death in abatement of 
an application for an extension on behalf of 
his children. The construction insisted upon 
by our adversaries does violence to natural 
sentiments of justice. The commonwealth 
has, by the discovery, received a beneficial 
consideration. It pays an equivalent to the 
inventor. Would it not be absurd and ca- 
pricious to say that the equivalent shall be 
conferred on the inventor if he live fourteen 
years, but shall be denied him if he do not 
live so long?- Again, the 18th section provides 
for the transmission of the benefits of the ex- 
tension to assignees. It would be very strange 
indeed if an assignee should be remembered 
with justice and kindness by his country, and 
the inventor's children' be cast out from her 
favor. The language of the British statute in 
regard to the extension of patents is to the 
same effect Executors and administrators 
are not expressly named, while in fact they 
apply for and obtain such extension. St 5 & 
6 We IV. c. 83, § 4; Hind. Pat 600. 

But, it is urged that executors and adminis- 
trators seem to have been intentionally ex- 
cluded, because they are not mentioned in the 
18th section, while they are expressly named 
in other sections, such as the 5th, 6th, 10th. 
and 13th. The remark is founded on the prin- 
ciple that the entire law is the symmetrical 
production of one mind, and that uniformity 
of language must therefore be expected, where 
there is uniformity of purpose. But the rea- 
son fails in construing statutes enacted by 
popular legislatures. It is insisted, moreover, 
that the powers vested In the board of com- 
missioners are special and administrative, and 
are, therefore, to be strictly exercised. This 
is very true. But how strictly? Certainly 
not so strictly as to defeat the statute. The 
letter must be preserved, but not if it kill the 
spirit of the law. 

The question thus discussed was necessarily 
involved in the decision of the board of com- 
missioners, when the extension of 1842 was 
granted in this case. That board acted ju- 
dicially and decided the point in our favor. 
In the case of Van Hook v. Seudder [Case No. 
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16,853], in the circuit court of the United 
States for the Southern district of New-York, 
the late Mr. Justice Thompson, in June, 1843, 
held that an administrator or executor might 
make application for the extension of a pat- 
ent after the death of the patentee, and that 
the patent might lawfully be extended on 
such an application. The same view of the 
statute was adopted by Mr. Justice McKinley 
in the case of Wilson v. Simpson [Id. 17,S34], 
in equity, in the circuit court of the United 
States for the Eastern district of Louisiana, 
and by Judge McCaleb in the same court in 
the case of Wilson v. Curtius [Id. 17,800]. 
Mr. Justice McLean considered the same ques- 
tion, on the same extension of this patent, in 
the case of Brooks v. Bicknell Lid. 1,9451, in 
the circuit court of the United States for the 
district of Ohio, and decided that the con- 
struction of the act in this respect had been 
rightly settled by the board of commissioners. 
The question was several times presented to 
the lamented Mr. Justice Story. At first he 
adopted the opinion of Judge McLean from 
courtesy; but afterwards, in the case of Wood- 
worth v. Sherman [Id. 18,019], he said that, 
on the fullest reflection, he had come to the 
opinion that Judge McLean was right in his 
decision that an administrator was competent 
to apply for and receive this grant, and that to 
hold otherwise would be going contrary to the 
whole spirit and policy of the patent laws. 

Point II. Whether by force and operation of 
the 18th section of the act of July 4th, 1836, 
entitled "An act to promote the progress of the 
useful arts, &c," the extension granted to Wil- 
liam W. Woodworm, as administrator, on the 
16th day of November, 1842, enured to the ben- 
efit of assignees under the original patent grant- 
ed to William Woodworm on the 27th day of 
December, 1828, or whether said extension en- 
ured to the benefit of the administrator only, 
in his said capacity. The policy of promoting 
science and the arts by granting letters patent 
is feebly shadowed forth in the books of com- 
mon law. It is certain that letters patent had 
originally no such object. They were chiefly 
employed to grant to favorites of the crown, 
estates, honors and franchises at the expense of 
the public welfare. Certainly, very imperfect 
notions of the present policy of letters patent 
existed until near the close of the reign of 
Elizabeth. That queen granted to a favorite 
of hers, named Kalph Bowes, a monopoly of the 
manufacture of playing-cards for twelve years, 
and afterwards extended the franchise for 
twenty-one years longer. ■ In the letters pat- 
ent she did not pretend that he had invented 
those instruments of amusement, or any process 
of manufacturing them. This monopoly was 
tested in the ease of Darey v. Allein, 11 Coke, 
84b, and it was declared void, because injurious 
to the public welfare. A severe examination 
of all existing monopolies was made in parlia- 
ment at an early period in the reign of James I. 
But this was done by royal concession, and not 
at all under a claim of legislative power. On 
that occasion a large number of letters patent 



were condemned and abrogated, and none were 
saved but such as had short terms, and were 
granted to inventors, for useful discoveries. At 
last, the statute of 21 Jac. I. c. 3, was passed. 
See Hind. Pat 592. This statute, which con- 
stituted the British code of the law of letters 
patent for two hundred years, originated, as is 
seen, not in the policy of promoting science and 
the arts, but merely in a jealousy of royal pow- 
er. It established that policy not by direct and 
affirmative enactments, but by way of except- 
ing those patents which could be defended on 
public considerations. The grounds of these ex- 
ceptions were: 1st, that the patentee was the 
inventor; 2d, that the discovery was useful; 
3rd, that the monopoly would operate as an en- 
couragement to genius; 4th, that the term of 
the monopoly did not extend longer than four- 
teen years. 

This was the British law of patents when the 
American constitution was founded. An ob- 
vious necessity dictated that the power to pro- 
vide for the promotion of the arts and sciences 
should be vested in the federal government, 
rather than in the authorities of the respective 
states. And it is remarkable how distinctly ev- 
ery feature of the policy of the statute of James 
I. is impressed on the constitution of the United 
States. .Article 1, § 8. Congress shall have 
power. What power? Power to promote the 
progress of science and useful arts. How? By 
securing the exclusive right of property in writ- 
ings and discoveries. To whom? To authors 
and inventors. For how long? For limited 
times. Congress exercised its -constitutional 
power in the act of April 10th, 1790 (1 Stat 
109), and that law was expressed in the very 
words of the statute of James I. The act was 
revised in 1793, and amended in 1800, 1819, 
and 1832. Neither the statute of James I., 
nor the act of 1793, provided for the case of an 
improvement of an invention already patented; 
nor for the conflict of claims between the in- 
ventor of the principle and the discoverer of 
the improvement. Nor did either the British 
or the American code provide for the re-issue 
of void letters patent; nor for an extension un- 
der any circumstances of the limited term for 
which letters patent were issued. As early as 
1793, however, it was perceived that a contro- 
versy might arise between the patentee of a 
machine, and a person who should discover an 
improvement of it Congress, therefore, in that 
year enacted that any person who should have 
discovered an improvement in the principle of 
any machine, or in the process of any composi- 
tion of matter, which should have been pat- 
ented, and should have obtained a patent for 
such improvement, should not be at liberty to 
make, use, or vend the original discovery, nor 
should the first inventor be at liberty to use the 
improvement. 1 Stat. 321. Here we recog- 
nize for the first time improvements of patents, 
in the law regulating the rights of scientific 
property. a 

In England, as well as in America, until a 
very recent period, a defective description of 
the invention rendered the letters patent void. 
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An attempt was made by American judges, as 
early as 1812, to correct this great injustice. 
It was held by them that letters patent might 
be valid, although the specification were de- 
fective, unless the defect arose from an inten- 
tion to deceive the public. "Whittemore v. Cut- 
ter [Case No. 17,600]; Park v. Little [Id. 10,- 
715], But this view was abandoned in sub- 
mission to stringent British decisions on the 
same subject, and it was thereafter held here, 
as in England, that a defective specification ren- 
dered letters patent absolutely void, no matter 
h.ow innocent of fraudulent design the inventor, 
or how beneficent his invention. Morris v. 
Huntington [Ed. 9,831]. The evil could now be 
corrected only by a proceeding which the letter 
of the law did not direct or recognize, namely, 
an amendment of the specification and a re- 
issue of the letters patent In a case which 
came before Mr. Justice Thompson in 1824, he 
held, that there was no insuperable objection to 
entering a vacatur of the patent, if it had been 
taken out inadvertently and by mistake; that 
all the proceedings in the state department were 
ex parte, and were conducted ministerially rath- 
er than judicially; and that there was no good 
reason why the patent might not be surrendered 
and cancelled of record, a new and correct speci- 
fication be filed, and a second, that is -to say, a 
re-issued patent for the unexpired portion of the 
fourteen years be issued to the patentee, where- 
by the inventor and the public would be secured 
in their rights. The department of state 
promptly adopted the opinion of Judge Thomp- 
son, and the principle was sanctioned by the su- 
preme court of the United States. Grant v. 
Raymond, 6 Pet. [31 U. S.] 218; Shaw v. 
Cooper, 7 Pet. [32 TJ. SJ 292. It was also en- 
grafted by congress upon the patent system of 
this country in 1832, by a law which declared 
that whenever any patent should be invalid or 
^operative, for the reason that any of the terms 
or conditions prescribed in the third section of 
the act of 1793 had not, through inadvertence, 
accident or mistake, and without any fraudu- 
lent or deceptive intention, been complied with 
on the part of the inventor, it should be lawful 
for the secretary of state, upon the surrender to 
him of such patent, to cause a new one to be 
granted to the inventor, for the same invention, 
for the residue of the period, then unexpired, 
for which the original patent was granted, 
upon his complying with the terms and condi- 
tions prescribed in the third section of the act 
4 Stat. 539. The law remained thus until 1836. 
The security offered to inventors, as authorized 
by the constitution and granted by congress, 
consisted of the following provisions, namely: 
a patent for an invention for the term of four- 
teen years; a patent for an improvement of an 
invention already patented; and a right to an 
altered and renewed or re-issued patent for the 
same term, in lieu of one which should prove 
void by reason of a defective specification. The 
act of 5 & 6 Wm. IV. c. S3, passed in 1835, 
through the efforts of Lord Brougham, contain- 
ed a provision for the surrender of letters patent 
for a defective specification, and for the renewal 
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of them on an amended specification, similar in 
all respects to our own law of 1S32. 

There was yet another advance to be made. 
This was accomplished in 1836. Congress, in 
that year, revised the entire patent system, 
and abolished all existing laws. A new code 
was enacted. 5 Stat. 117. Under the former 
system an inventor was held, in regard to 
time, to the strict letter of the contract be- 
tween himself and the government, as ex- 
pressed in his letters patent By that con- 
tract, he had agreed to surrender his discov- 
ery to the public forever, in consideration of 
being secured in the exclusive enjoyment of 
it for the limited time appointed by law. 
Previously to 1836 the term was inflexibly 
fixed at fourteen years. If an inventor im- 
proved his own invention or that of another, 
he could obtain a patent for the improvement, 
but only for the term of fourteen years. If a 
patent proved defective and void, it could be 
amended, altered and renewed, and thus be 
made valid and effectual, but onljr for so 
many years or months or days as might re- 
main of the fourteen years originally stipu- 
lated. No public authority had power, on any 
consideration, to extend the duration of a 
patent No law existed recognizing a right in 
the inventor to an extension, and of course 
no such right existed. If, now and then, a 
patent was extended for seven or perhaps 
fourteen years, the act of extension was ef- 
fected not by any subordinate authority, nor 
by virtue of any existing law, nor in ac- 
knowledgment of any right or claim on the 
part of the inventor, nor in accordance with 
any established policy. But, on the contrary, 
the extension was an exception to the policy 
of the country, and constituted a gift, con- 
ferred by a high and solemn act of legisla- 
tive power. But a change at length came 
over the spirit of the age. In England as 
well as in America, after a long trial of the 
same absolute limitation of patents to the 
term of fourteen "years, it was found that 
when an invention was really useful, such 
numerous and powerful interests were often 
combined against the inventor, that, with the 
aid of fraud and litigation, letters patent too 
often failed to secure to the inventor the en- 
joyment of his property during the limited 
time so strictly measured. The English stat- 
ute of 5 & 6 Wm. IV. c. 83, was passed on 
the 10th of September, 1835. That statute 
provides that in certain cases after a full 
hearing of and enquiry into the whole matter 
by the judicial committee of the privy coun- 
cil, his majesty, if he shall think fit, may 
grant new letters patent for an invention al- 
ready patented, "for a term not exceeding 
seven years after the expiration of the first 
term, any law, custom or usage to the con- 
trary in any wise notwithstanding." The 
principle of that act was adopted by the con- 
gress of the United States at the very next 
session of that body. The provision thus 
made for extending patents, constitutes the 
18th section of the act of July 4th, 1836. 
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All the difficulties which have arisen in the 
present ease, and all which can toe raised in 
regard to the construction of the 18th section, 
will vanish when a distinction is simply and 
plainly taken between the "extension" of let- 
ters patent and the "renewal" of letters pat- 
ent. Legislative bodies may use terms loose- 
ly, but courts apply them strictly. A "re- 
newal" renovates a patent which has become 
void, and restores it to the same condition in 
which it was when it became void, and for 
the same period of duration. An "exten- 
sion" differs altogether from this. It seizes 
upon the franchise at the expiration of the 
fourteen years, and extends it seven years 
more; and it has this effect whether the fran- 
chise ran its course of fotirteen" years by vir- 
tue of original letters patent or of renewed 
letters patent. Hence it follows that the 
"extension" to be made under the 18th sec- 
tion is a relinquishment by the state to the 
inventor of a portion of an estate which he 
had solemnly dedicated to the public use; 
whereas*, what is conceded to him by a re- 
newal is what was granted ineffectually be- 
fore. The claim of the inventor, recognized 
by the 18th section, arises, not as in other 
cases, out of his acknowledged title to his in- 
vention, for he has conveyed that to the pub- 
lic, nor yet out of the palpable obligation of 
the government to render effectual the defec- 
tive guaranty for which it received so valua- 
ble an equivalent. But his claim arises now 
out of a principle of national magnanimity. 
The legislature is bound to secure individual 
rights, and could not justly deny a patent for 
a new invention, or for an improvement of 
an invention. Nor could congress, with more 
justice, refuse a renewed patent, when the 
first should prove useless, for that would be to 
seize the inventor's property without allowing 
him any reward, after pretending to give him 
a solemn guaranty for its enjoyment. And 
congress could not declare that the renewed 
patent should be for the sole use of the pat- 
entee to the exclusion of assignees, because 
that would be unjust, fraudulent, and a pal- 
pable violation of the constitution. But when 
the inventor has renounced his discovery to 
the public, by a contract- fairly made and 
valid in law, a claim for a modification of 
that contract and for a further remuneration 
by a prolongation of the franchise, on the 
ground of disappointed expectation or effort, 
however just or reasonable, is at least with- 
out precedent. Nevertheless, the 18th section 
is neither capricious, nor unreasonable, nor 
impolitic. It does not authorize extensions 
without just claims and enlightened purposes. 
Those who maintain that, by virtue of the 
18th section, assignees of the original term 
acquire an interest in the extended term, 
without any express agreement, seem to 
overlook the nature, alike, of the occasion 
provided for by that section, of the action 
prescribed, of the claims of the party pro- 
curing that action, and of the policy of the 
law. For it is on the desire, not of an as- 



[30 Fed. Cas. page 168] 

signee, but of the patentee, that an extension 
may be granted in proper cases. The patent 
to -be extended must belong not to an assignee 
but to the patentee. And the patentee must 
not merely desire an extension. He cannot 
be passive. He must act. He must make 
application in writing and set forth the 
grounds thereof. Those grounds are to be ex- 
hibited, not by any stranger, or even by an 
assignee or privy in interest, but by the pat- 
entee. The 18th section acknowledges that 
however the patentee may have leased or sold 
his franchise, in whole or in part, for the 
term of fourteen years, an equity in re- 
mainder belongs to him, and that the right 
to a prolongation of the term, if it exist in 
any body, exists in him. It is unimportant 
to enquire whether the right in the thing pat- 
ented, after the fourteen years, has reverted 
to the inventor, or whether he be deemed 
never to have parted with it. The law ex- 
pressly declares it his, in saying— "if the pat- 
entee shall desire an extension of his patent." 
Again, the act directs the commissioner of 
patents to demand forty dollars in advance, 
as a condition of receiving an application for 
an extension, and he shall exact that sum, 
not from an assignee or a stranger, but from 
the applicant, who, it has been shown, can 
be no other than the patentee. Congress dis- 
tinctly say that this money is to be paid by 
him as in the case of an original application 
for a patent These directions are given for 
a public transaction, in the nature of a suit 
to the government for a right. This suit is, 
in form, a judicial proceeding, a prosecution 
to obtain a grant or franchise beneficial to 
the applicant, and, possibly, injurious to the 
public. After the inventor has instituted his 
prosecution by an application in writing 
showing the grounds thereof, and after he 
has paid the legal fee in advance, he is next 
required to summon the parties interested 
to appear before the court. Not only is the 
government there, for its administrative 
agents constitute the court, but notice must 
be given to all the world, and care must be 
taken to bring the notice home to those per- 
sons who are most interested adversely to an 
extension. The duty of thus calling adverse 
parties before the court is devolved, with all 
its burthensome expense, not on any public 
officer or agent, nor on any assignee or per- 
son subordinated interested in the property, 
but on the patentee. A board is constituted, 
which is a eourt, for it "receives" an appli- 
cation, "considers" it, "hears the patentee 
and any person appearing to show cause in 
opposition," and, with the latitude of judicial 
discretion, "decides" upon "evidence pro- 
duced," at a time and place previously given 
to the parties, and "certifies its judgment and 
opinion," that the same may become a pub- 
lic record. This view of the judicial char- 
acter and functions of the board is sustained 
by the opinion of Mr. Justice McLean, in the 
case of Brooks v. Bieknell [Case No. 1,945]. 
Thus far the patentee is the actor or prose- 
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cutor. Nor does his action stop here. Be- 
sides all other evidence, the court appeals to 
liis conscience, by requiring a statement, -on 
oath, of the ascertained value of the inven- 
tion. Of its ascertained value to -whom? To 
the public? No. To assignees and grantees? 
No. To the patentee and his assignees to- 
gether? No. But of its ascertained value 
to the patentee. For that value is to be as- 
certained by an account of his receipts and 
expenditures, and of those alone. And the 
receipts and expenditures thus stated must 
show a true and faithful account of profit 
and loss, not by assignees and grantees, but 
of profit and loss in any manner accruing to 
him, the patentee, from and by reason of the 
said invention. Why this elaborate, perplex- 
ing and expensive exhibition of the accounts 
of the patentee exclusively, embracing every 
item of profit and of loss, arising from what- 
ever cause or in whatever manner? The ob- 
ject is explained in the next clause of the 
section, to wit: that it may appear "to the 
full and entire satisfaction of. the board, 
whether it is just and proper, that the term 
of the patent should be extended, because 
the patentee has, without neglect or fault on 
his part, failed to obtain from the use and 
sale of his invention* a reasonable remunera- 
tion for the time, ingenuity and expense be- 
stowed by him upon the same, and the in- 
troduction thereof into use." 

Who can fail to see that as the inventor 
alone is invited into court to prefer an ap- 
plication, and is charged with all the respon- 
sibilities, expenses and burthens of a public 
suitor, so the claim investigated is his own, 
exclusively, and founded upon his own mer- 
its, services and sacrifices for the public 
good? If it be shown that he was not the 
inventor, his application fails. If it be 
shown that he has received an adequate rec- 
ompense, his suit is of course denied. It 
encounters the same fate, if the failure to 
obtain such recompense resulted from his 
own fault or "neglect On the other hand, 
if he be the inventor, if the discovery be use- 
ful, and if he have failed to receive remu- 
neration without such fault or neglect, then, 
so far as individual interests are concerned, 
it is just and proper that his application 
should prevail. And the result must be the 
same, whether he has used his improvement 
more or less, whether he has licensed one 
person or one hundred thousand persons to 
use his invention, whether he retains the en- 
tire property in his franchise or has sold it 
for every hamlet, town, county and state in 
the Union. Nov will the case be varied, al- 
though assignees have enjoyed the franchise, 
with or without interruption, whether they 
have become enriched or impoverished, with 
or without merit or neglect of their own. 
Their transactions/ their profits and losses, 
find no place in the "true and faithful ac- 
count" which the patentee must exhibit. If 
the board be fully and entirely satisfied of 
the justice of the claim of the patentee, and 
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not otherwise, and upon that consideration 
alone, (but not without due regard to^ the 
public interests,) they certify their judgment 
to that effect to the commissioner of pat- 
ents. The commissioner is required there- 
upon to extend the patent for the term of 
seven years from the expiration of the first 
term. 

The patent thus extended "shall have the 
same effect in law as though it had been 
originally granted for the term of twenty- 
one years." What is thus made to continue 
twenty-one years, instead of fourteen, its 
original limitation? The franchise secured 
by the letters patent. What is that fran- 
chise? If we consult the 5th section, we 
find it is a grant to the inventor for himself, 
his heirs, executors, administrators or as- 
signs, of the full and exclusive right and 
liberty of making, using and vending the in- 
vention. It is a grant which excludes all 
men from participating in the enjoyment of 
the property described. It is a grant to the 
inventor in praesenti, on the day of the ex- 
tension; It leaps backward, over all inter- 
vening time, to the date of the first patent, 
and gives that grant the same effect, from 
that time, as if it had been originally made 
for twenty-one years. And it looks forward 
to the possible death of the inventor, or his 
future assignment of the whole or portions 
of this new and additional franchise, and in- 
cludes the patentee and, contingently, his fu- 
ture heirs, executors, administrators and as- 
signs. The heirs, executors, administrators 
and assigns thus provided forv are not the 
persons who would have been such, had he 
died or assigned without that extension, but 
those who shall in fact, and by operation of 
law, or of his own grant, be his heirs, execu- 
tors, administrators or assigns, in the event 
of his future death or assignment. The orig- 
inal patent is not continued from its expira- 
tion, with all the accidents, incidents and ac- 
cessions attached to and gathered round it 
during its course, but the extension relates 
back to the commencement of the patent, 
overleaps all assignments, incidents and ac- 
cessions, and leaves them as they were, be- 
cause they are not prolonged or extended, 
nor is it declared that they are to have the 
same effect as if the patent had been origi- 
nally granted for twenty-one years. If the 
patent were not extended, all assignments 
and licenses would of course expire, with the 
patent. They must equally expire although 
the patent is prolonged, for they are not pro- 
longed. 

Again, the portions of the 18th section 
which have been considered manifest a de- 
signed neglect and disregard of assignees 
and licensees. No matter how much any 
one assignee, or all the assignees, may de- 
sire the extension of a patent— no matter 
though the whole of the original franchise 
may have been assigned to one person, and 
he may desire an extension— no matter 
though assignees of a part, or even of the 
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whole, make application in writing, and set 
forth the grounds thereof— no matter -what 
grounds they set forth— no matter though, 
among such grounds, they show that they 
have furnished all the capital which has 
been used in perfecting the discovery and 
bringing it into use— no matter though they 
prove, by indisputable evidence, that they 
have been not merely just, but even gener- 
ous to the inventor, and liberal to the public, 
and have been impoverished by their gener- 
osity, while the inventor has become opu- 
lent, and the country has grown in wealth 
and prosperity by the expenditure of their 
capital in bringing the invention into use — 
no matter though they show all this, and 
show besides, that the patentee, although in- 
demnified by them, refuses to apply on their 
behalf and to set forth his accounts on oath, 
yet the assignees must be dismissed without 
a hearing. It thus appears, that not only is 
the patentee a necessary agent in obtaining 
the extension, but that the policy of the law 
is to encourage genius by furnishing addi- 
tional stimulants to inventors, not" to as- 
signees, or even to patrons of inventors, and 
that the law can have effect only at the so- 
licitation of the inventor, in consideration of 
his exclusive merits and for his benefit and 
his benefit alone. Why this careful consid- 
eration of the inventor? And why this stud- 
ied neglect of the assignee? Simply because 
the constitution disclaims all care of assign- 
ees, while it positively enjoins the protection 
of inventors. 

But it is insisted by the defendants, that 
this manifest effect of the 18th section is 
overcome and defeated by the qualifying sen- 
tence at the close of the section, to wit: 
"And the benefit of such renewal shall ex- 
tend to assignees and grantees of the right 
to use the thing patented, to the extent of 
their respective interest therein; provided, 
however, that no extension of a patent shall 
be granted after the expiration of the term 
for which it was originally issued." Before 
examining particularly this portion of the 
section, it must be remarked that congress 
have constitutional power to promote science 
and the arts by securing rights of property 
in writings and inventions to authors and 
inventors only. A construction, therefore, of 
the 18th section which shall give it effect to 
secure such a right, primarily, to a mere as- 
signee, without equivalent paid by him to 
the author or inventor, would certainly be 
unconstitutional. It is only by the special 
authority granted in the constitution that 
congress can interpose. And they can inter- 
pose only for the purpose of promoting sci- 
ence, and onljj by securing the discovery to 
the inventor. The British government is 
not restricted by a written constitution. 
Hence the king there grants letters patents 
to introducers and to assignees, and he may 
even deny letters patent to inventors, or re- 
fuse to extend them, and may compensate 
the discoverer of a useful invention by a 



sum of money, as was done in Arkwright's 
case, or oblige an assignee to secure an an- 
nuity to the inventor, as in Whitehouse's 
case. But here congress can do nothing but 
secure the discovery, and must secure that 
to the inventor alone. 

Again, it must be apparent that neither the 
entire 18th section, nor the much disputed pro- 
vision quoted from it, was framed exclusively, 
or even chiefly, or at all directly, with refer- 
ence to rights in patented property existing at 
the time of the passage of the law. The 18th 
section is merely a part of a broad and com- 
prehensive general system, in many respects 
new, established by congress for the purpose 
of regulating, in all cases whatever, for all 
time to come, the exercise of the constitutional 
power of the government to secure adequate- 
rewards to authors and inventors. The dis- 
puted clause of the 18th section, therefore, as 
well as the whole section, and the entire stat- 
ute, must be regarded as directly and chiefly 
prospective, and providing for future, rather 
than present patents, patentees, assignments 
and assignees. Although the proviso, the sec- 
tion, and the act, embrace rights and parties 
existing at the date of the enactment, their 
operation in that respect is merely incidental. 
If there be a conflict between the retrospective 
application of the provisions and their pro- 
spective application, the former nvust of course 
give way. Under the pressure of a temporary" 
inconvenience, resulting from what may seem 
a rigorous application of the law to existing 
cases, we must carefully avoid fixing upon 
any part a permanent construction inconsist- 
ent with its just and enlightened purposes. 

Having thus ascertained the spirit of the pro- 
vision let us enquire into its possible pro- 
spective operation. The 6th section of the stat- 
ute, following the previous policy of the gov- 
ernment, provides for issuing patents in fu- 
ture for a term of fourteen years, as was done 
before. The 11th section, having reference to 
patents to be granted under the 6th, declares 
that they shall be assignable. This provision 
must be construed as simply declaratory of 
the assignability of patents to be thereafter 
granted in pursuance of the law. It may, in- 
deed, be held to recognize the assignability of 
patents already existing, but, manifestly, it 
was designed to be chiefly prospective in its- 
operation. So, the ISth section provides, that 
in certain cases, patents may be extended for- 
seven years, and the disputed clause of that 
section, following the policy of the 11th sec- 
tion, provides that such extended patents shalL 
be assignable and defines the rights to be ac- 
quired by assignees. Let it be remembered 
that a patent does not imply an irrevocable- 
contract with the government that, at the ex- 
piration of the period, the invention shall be- 
come public property. The legislature has the 
power to revive or extend the grant. Evans v. 
Eaton [Case No. 4,559]. Now the 18th section^ 
is pertinent and effectual, if it be held that 
the assignees intended are such as shall be- 
come so after the passage of the law, and who* 
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-would dearly take their interests subject to 
the law. Adopting this construction, the 18th 
section disturbs no contracts, nor does it in- 
terfere with any present interest, except for 
enlightened purposes; while it suffers existing 
patentees, without injustice to any person, to 
profit by the provision made chiefly for those 
who were afterwards to come upon the pub- 
lie stage. It would be a great violence to the 
law to divert its application unnecessarily; so 
as to alter the force, form or effect of any ex- 
isting contract of assignment; it would be 
absurd to do so, when such diversion would 
defeat the very policy of the whole enactment, 
And criminal, if it would conflict with the con- 
stitution. The 18th section may further be ad- 
mitted to have in view assignees of patents 
existing at the date of the law, and which 
might afterwards be extended, and, in regard 
to them, the section excludes the possible in- 
ference that, by granting a new term, congress 
were disturbing the interests existing under 
the old. All this may be allowed, without con- 
ceding that congress intended, by the 18th 
section, to give to assignees of the original 
term, without merit or consideration on their 
part, the benefits of the new one. But the de- 
fendants ask— why then did congress insert the 
provision at all, since they must have known 
that they could not disturb rights already vest- 
ed, and since, if the patent, which was as- 
signable, should be extended, it would follow 
that the extended patent would also be as- 
signable? Legislative caution against miscon- 
struction is neither unusual nor unreasonable, 
and It might well be doubted whether extend- 
ed patents would be assignable, unless ex- 
pressly declared so by law. The statute of 27 
Hen. VIII. c. 11, solemnly declared that a pat- 
ent lawfully issued to one person should not 
be invalidated by a subsequent patent grant- 
ing the same thing to another. This was only 
an affirmation and application of a fixed prin- 
ciple of the common law. 

Let us now imagine a case of the prospective 
application of the 18th section. The case shall 
be supposed to come before this court in 1855. 
The letters patent were issued in 1S40. The 
patentee will have obtained an extension in 
1S54 for seven years. He will have assigned 
all his interest in that extended term to an as- 
signee, who shall bring an action against the 
patentee himself for exereising the franchise. 
The court will of course sustain the title of 
the assignee. This is one sensible and effec- 
tual application of the 18th section. I submit 
another. A patent was issued before 1836 and 
assigned, with an express agreement by the 
patentee, that if congress should pass a law 
authorizing the extension of the patent for 
seven years, then the assignee should, for a 
sufficient consideration, have all the benefit of 
that extension. This is a sensible and per- 
tinent prospective application of the 18th sec- 
tion, in regard to letters patent existing when 
the act of 1836 was passed. If these explana- 

. tions of the provision in regard to assignees be 
sensible, and sufficient to allow it fair and 
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practical effect in harmony with the spirit of 
the act and of the constitution, it ought not to 
receive another explanation which would De- 
unreasonable, or inconsistent with the palpa- 
ble object of the legislature. 

But the defendants insist that inasmuch a& 
the law of 1830, and especially the 18th. sec- 
tion, operates upon existing patents and eon- 
templates their extension, therefore the pro- 
vision in relation to assignees equally con- 
templates a prolongation of their terms of as- 
signment. If, indeed, when a patent shall be- 
extended under the 18th section, (whether a 
patent existing in 1836, or one granted after- 
wards,) there shall then be in force a valid as- 
signment of the patent, or of any interest In 
it, for the extended term, the assignee will, in 
that case, as has been shown, have the benefit 
of the extension; for the benefit of the exten- 
sion enures to assignees, to the extent of their 
interest in the thing patented. In the case sup- 
posed the assignee would have an interest in 
the thing patented, reaching into the additional 
term of extension. But it must be remember- 
ed that the act by no means declares that the 
benefit of the extension shall enure to as- 
signees beyond the extent' of their interest in 
the thing patented. 

The spirit of the constitution forbids con- 
gress to pass a law impairing the force of a 
contract To abridge the term of fourteen 
years would be to impair the contract To add 
seven years to it would equally be to impair 
it Is the question affected by the circum- 
stance that the party injured would be the 
patentee? Not at all. That circumstance 
strengthens the argument; for the patentee is 
the only person known to the government by 
merit or claim. If I convey an estate for life 
in lands, can the legislature enact that my 
grantee shall also have the remainder? Would 
not such a law impair my contract? If a pat- 
entee leases a machine for the fourteen years, 
reserving an annual rent, and congress de- 
clares that the lessee shall have it seven years 
longer without rent, or even on paying the- 
same rent, would not that impair the contract 
contained in the lease? 

Before the act of 1836, the extent of interest 
which an assignee could take in any thing 
patented, was a term of fourteen years and no 
longer. For assuredly, a man could take an 
interest in a thing for no longer time than the 
thing itself could endure. Ex vi termini, any 
assignment made before the act of 1836, ceas- 
ed with the expiration of the first term, and 
when a patentee, whose patent was granted 
before the passage of the law, obtains an ex- 
tension by virtue of the law, he takes the ex- 
tended franchise, as he did the original grant, 
absolutely, and in entire exclusion of all per- 
sons to whom he may have assigned or grant- 
ed an interest in the thing patented, for that 
interest was bounded by the duration of the 
original franchise. Now, to construe the act 
so as to confer the benefits of the extension on 
a previous assignee whose estate was limited 
to fourteen years, would involve the absurdi- 
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ty of altering a solemn contract, not merely 
without a motive, but in opposition to the mo- 
tives of the legislature; an enlargement, by 
mere implication, of the assignee's interest in 
the thing patented, beyond its fixed bounds; 
.and, in brief, a grant to a stranger, -without 
equivalent, without consideration, without 
merit, of a portion of that property which 
once belonged wholly to the inventor, which 
he had unluckily surrendered to the assignee 
and to the public without adequate consid- 
eration, and which congress designed to re- 
store wholly to the inventor for seven years, 
in consideration of so great a misfortune. 
And the grant thus supposed to be made is 
wrested from the meritorious inventor, and 
given to the assignee, although he not only 
never stipulated for it, but never contem- 
plated the possibility of an extension of the 
-patent. 

Suppose a patentee to have assigned the 
•entire franchise during the first term. In that 
case, according to the defendants' construc- 
tion, the extension would enure to the exclu- 
sive benefit of the assignee. Can we suppose 
any thing more absurd than an application in 
such case by the patentee, in his own name, 
at his own expense, in his own person, on an 
exhibition of his own profits and losses, on 
the ground of his own merits and misfortunes, 
fortified by his own oath, for an extension of 
the patent for seven years for his own benefit, 
when all the benefits of the extension must 
pass instantly and irrevocably to his assignee? 
If this seem unreasonable, add to the state- 
ment the possible circumstance, that the pat- 
entee has been impoverished by the expense 
of his invention, while the assignee has be- 
come opulent by speculation in the fruits of 
the inventor's genius. Now, even if such 
unequal rewards were the result of fair and 
lawful trade, the lot of the inventor would be 
hard. But if the assignee have purchased 
the whole invention, and, by becoming bank- 
rupt, or otherwise, have defrauded the in- 
ventor of a just compensation, yet even this 
circumstance would not at all prevent the en- 
tire benefit from enuring to the fraudulent as- 
signee. This argument is believed to have 
always brought those who sustain the defend- 
ants' construction, to the very tmstatesman- 
like and unlawyerlike conclusion, that no ex- 
tension of a patent can be granted, when the 
entire franchise has been assigned for the 
term of fourteen years. And yet the fact, 
that the assignee has defrauded the patentee 
of the whole invention for the whole term, 
would manifestly be the most conclusive evi- 
dence which the inventor could submit to the 
board in support of his claim to an extension. 
If however, it shall now be insisted that an 
extension can be granted in such a case, I re- 
spectfully ask—how can the assignee compel 
the patentee to apply for and receive an ex- 
tension, and why were assigned interests, so 
important and meritorious, left by congress at 
the caprice of a patentee? 
Why may not the assignee apply for an ex- 



tension? Let us pursue this idea. The law 
and the letters patent expressly authorize the 
patentee to grant and assign his original fran- 
chise. Nay more. According to the 18th 
section, he must have used all possible dili- 
gence, and granted and assigned all he profit- 
ably could, even the whole of the franchise, 
if in his power, or else he cannot obtain an 
extension. But just in proportion to the ex- 
tent of his compliance with the law are the 
advantages of the extension reduced. And 
if he has been diligent enough and successful 
enough to sell the entire franchise, then all 
the benefits of the extension shall enure to 
strangers. Do the congress of the United 
States promulgate their laws by riddles? Is 
the statute book a volume of paradoxes? 

It is urged, moreover, by the defendants, 
that the law clearly intended that assignees 
should share in the benefit conferred on the 
patentee, and have some advantage from the 
extension of the patent for seven years, for 
it provides, in express terms, that the benefit 
of the renewal shall enure to them, thus using 
a word which shows that it was not the in- 
tention of the legislature merely to protect 
interests which previously existed in assign- 
ees and grantees, but to give them a share in 
the benefit conferred on the patentee by the 
renewal of the patent Now, I submit most 
humbly that it is by no means clear that it 
was the intention of the legislature to give 
gratuitously to assignees what is thus sup- 
posed. The supposed assignees were either 
assignees of interests in the extended term, 
by express contract, or they were not. If 
they were, their interests are saved. If they 
were not, then they can take no share in the 
benefits granted, unless they are created such 
assignees by operation of law, that is, by 
force of the 18th section. But that would be 
a violation of the contract, and, therefore, 
void. Congress are not to be supposed to 
intend what is unreasonable, unconstitutional 
or impossible. With the utmost deference 
I must insist, that if the law intended what 
is thus supposed, it intended to confer an un- 
constitutional boon. Admitting that previ- 
ously existing interests are protected, certain- 
ly they are proceeted only to the extent in 
which they exist. The right of an assignee 
to share in the benefit of an extension depends 
on his having an interest, by virtue of his as- 
signment, in the thing patented. And the 
right is co-extensive with the interest. If 
it reach into the new term for a county or a 
state, then the assignee has the benefit of the 
extension for that territory. If it reach into 
the new term one year or five or seven years, 
then the assignee has the benefit of the exten- 
sion for that period. 

But again, the words of the 18th section 
are as follows:— "And the benefit of such re- 
newal shall extend to assignees and grantees 
of the right to use the thing patented, to the 
extent of their respective interest therein." 
Had the clause stopped at the "word "pat- 
ented," the privileges of assignees and gran- 
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tees under the first term, independently of the 
language of their respective grants or assign- 
ments, without regard to the intention of the 
parties at the time of making them, and with 
or without consideration, as the case might be, 
would have been prolonged by the mere force 
of the act of congress, in the event of an ex- 
tension. 'But the words "to the extent of 
their respective interest therein" are added to 
the clause, and the question now is as to their 
meaning and effect. Our opponents say that 
they refer to the fractional parts into which 
a patent-right may be divided, and extend 
the rights of the assignees of such parts, as 
well as those of assignees of the entire inter- 
est, as the case may be, during the extended 
term. On the other hand we contend that 
fractional assignments are protected without 
these words, and that consequently for this 
purpose they are, at best but surplusage. Sup : 
pose a patent-right divided among as many 
grantees as there are states in the Union, and 
suppose the clause ran: "and the benefit of 
such renewal shall extend to assignees and 
grantees of the right to use the thing patent- 
ed," and there stopped— could it be doubted 
that in the event of an extension, it would 
enure to the assignees within their respective 
states, and no further? Could it be pretend- 
ed that words of limitation were necessary to 
prevent the assignee for Maryland from in- 
vading the territory of the assignee for Penn- 
sylvania? Courts under such circumstances 
could have no hesitation in deciding that the 
clause, without the words of limitation, pro- 
longed the duration without widening the 
sphere of the grant or assignment. The 
clause being perfect, then, for the protection of 
assignees of the whole interest, or of fraction- 
al interests, without the words particularly 
referred to, we must look for some office for 
. them to perform other than that insisted on 
by our adversaries. 

We contend that they are words of limita- 
tion, added to the clause which gives the ben- 
efit of extension to assignees and grantees, 
for the very purpose of narrowing the broad 
construction that could be put upon it without 
them, had it stopped at the word "patented." 
The words are placed where we find them to 
prevent the benefit of extension from enuring 
to assignees and grantees independently of 
the language of their respective grants or as- 
sigmnerts, without regard to the intention of 
the parties at the time of making them, and 
with or without consideration, as the case 
might be. Their office is to limit the benefit of 
the extension to those who have acquired an 
interest therein, by the language of their grant 
according to the intention of the parties,, and 
for a consideration. The words in question 
fully accomplish this purpose, just and proper 
in itself, and perfectly consistent with and 
indeed necessary to the policy of the law. 
They accomplish, as we have seen, no other 
object. 

Another objection urged against our claim 
is, that assignees may suffer serious injustice 



by the grant of a new and further term to 
the patentee, unless they are also embraced 
in it, for, relying on the assurance given by 
the law, that the monopoly would be thrown 
open to the public at the expiration of four- 
teen years, they may have ereeted costly ma- 
chinery, and encountered extraordinary ex- 
penses, in which case the law of 1836 would 
enable the patentee to deal with them most 
severely and oppressively, and to exact from 
them a heavier sum for the extended term of 
seven years, than they would have been wil- 
ling to give for the original term of fourteen. 
What is the effect of any extension of a 
patent? Nay, what is its object? Does it 
not concede a monopoly, a designed monop- 
oly? Could such a monopoly exist at all, un- 
less it excluded participation? Is it not the 
very nature of a monopoly, that the patentee 
may, if he will, deal severely, nay oppress- 
ively, with every body? And why is an as- 
signee, who has participated in the profits of 
the first monopoly, entitled, without paying 
any consideration, to exemption from the se- > 
verity and oppression which congress deem 
it just to allow the patentee to practise to- 
wards all other citizens of the common- 
wealth? The whole force of the argument 
rests then in the assumption that the as- 
signee may have incurred expense in erect- 
ing, during the first term, machinery which 
would be useful after its expiration, if the 
monopoly should be opened, as was antici- 
pated when he took his assignment Upon 
the point thus presented I offer the follow* 
Ing remarks: 

First The act has reference chiefly to pro- 
spective cases. In all such cases the assignee 
takes his assignment without relying, or be- 
ing at all entitled to rely, on the expectation 
that the monopoly will be thrown open at 
the expiration of the first term. On the con- 
trary, he acquires his' interest with full 
knowledge, that if the patentee shall fail to 
obtain remuneration, he will be entitled to 
an extension for seven years. All these 
chances enter into his bargain, and are con- 
sidered in fixing the price he pays for his as- 
signment. This injustice, against which con- 
gress are supposed to have guarded, could by- 
no means happen, except in the very few 
cases in which patents existing in 1836 should 
be renewed; while the provision designed to 
guard against this temporary and inconsid- 
erable inconvenience is one which would de- 
feat the benign operation of the statute in a 
large class of cases. Certainly, the argu- 
ment of the defendants is one against the 
policy of the law, and not merely against it& 
right construction. 

Secondly. Not every invention requires the 
erection of costly machinery or an encounter 
with great, expense. An invention for com- 
bining colors would require no machinery 
and no expense. Yet the assignee of such a 
patent would participate with the patentee in 
the benefits of an extension, without paying 
any equivalent, and without the apology of 
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fancied injustice. Such partiality to the 
assignee would be injustice, not only to the 
inventor but to the public. 

Thirdly. When the first term of a patent is 
about to expire, any citizen may gather cap- 
ital, erect costly structures and provide "water 
or steam power with machinery, to use the 
invention for profit, and thus be ready to 
operate as soon as the fourteen years shall 
have ended. Nevertheless, the patent may 
be extended and the citizen, thus ready, be 
disappointed, and perhaps ruined. Why 
should not congress consider his case as fa- 
vorably as that of an assignee, reimbursed, 
at least in part, by former profits, for sim- 
ilar expenditures? 

Fourthly. Neither the patentee, nor his as- 
signee, before the act of 1836, contemplated 
an extension, because it was not legally pos- 
sible. When the assignee stipulated for his 
franchise for the first term, he could stipu- 
late for no more than the patentee" had, name- 
ly, a term limited to fourteen years. He paid 
the patentee for no more. If his intention to 
be ready with machinery, to prosecute the 
same operations when the patent should ex- 
pire, constituted a part of his motive to the 
purchase, it was a contemplated advantage 
over his fellow-citizens. The extension dis- 
appoints his expectation. But it is a disap- 
pointment by the intervention of the govern- 
ment; such as all citizens must endure with- 
out complaint, when the law is changed for 
the general good. 

Fifthly. The same argument of supposed in- 
justice lies against the grant of the original 
patent. My neighbor invents a machine and 
omits to obtain a patent for it. Obtaining a 
knowledge of it, and deeming it useful, I en- 
counter expense and erect costly machinery, 
and actually put the machine in operation. 
The inventor obtains a patent and arrests my 
wheels by injunction. He may deal severely 
and oppressively with me. Has congress fur- 
nished me any security against such oppres- 
sion? 

Sixthly. The same argument would apply in 
case of a renewal of a patent void for a de- 
fective specification. My neighbor obtains 
letters patent which the courts pronounce 
void. I have erected costly machinery and 
used the invention. He surrenders his void 
patent and obtains a valid one. Can I coin- 
plain? 

Again. Every patent must be extended be- 
fore the expiration of the original term. If 
a patent be extended six months before its 
close, and if the assignee, having the whole 
right for the first term, have also a right to 
sell, may he not make and sell machines 
enough before the first term shall expire, to 
supply the entire market for the new term of 
seven years, and thus defeat the benign pur- 
pose of the legislature, and deprive the pat- 
entee of all benefit from the extension? 

Once more. If, indeed, the benefit of the 
extension enure not to the patentee but to 
the assignee, and if the former be merely a 
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trustee for the latter, then, when there has 
been an assignment of the whole term, the 
patentee, being authorized by the 18th section, 
may obtain an extension, and sell franchises, 
and when the sales are made, the assignee, 
having laid dormant during all the proceed- 
ings, may prosecute the patentee and strip 
him of the bounty of his country. This is 
the condition in which William ' W. Wood- 
worth, the administrator, now is, if he be not 
entitled to the benefit of this extension for 
the children and heirs at law of the inven- 
tor. If this be the true construction of the 
law, well might the inventor shrink from his 
country's justice, for, like Roman gratitude, 
it would crush the recipient with its weight. 

It is urged, also, that the enhanced value of 
an invention is often produced by the indus- 
try and expenditure of an assignee, in bring- 
ing it into public use and more general no- 
tice. And yet it is forgotten that the board 
of patents disregard entirely all industry and 
all expenditure, save only those of the in- 
ventor. The rigorous construction of the 
laws in relation to the conduct of inventors 
before obtaining letters patent, seemed to 
oblige them to mature their discoveries un- 
aided and even in secrecy. Congress, seek- 
ing to meliorate this evil, enacted by the 7th 
section of the law of March 3d, 1839 (5 Stat. 
354), that the inventor might sue out a pat- 
ent, although he might previously have sold 
to other persons a right to use his machine, 
provided the sale was made not more than 
two years before his application, and provid- 
ed also he had not abandoned or dedicated his 
invention to the public. This law secured to 
such a purchaser the right so bought by him 
to use a specific machine. The supreme court 
decided, in the case of MeClurg v. Kings- 
land, 1 How. [42 TJ. S.] 202, that the right 
acquired by such a purchaser was not con- ■ 
fined to the particular machine actually con- 
structed or manufactured before the appli- 
cation for the patent, and that the purchaser 
might construct and use one after the patent 
was obtained. And it is insisted here, that 
there is an analogy between the rights of 
the assignees in the present case, and the 
rights of purchasers under the 7th section of 
this act of 1839, as thus expounded by the 
supreme court. 

Now a sufficient answer to this position will 
be found in^the language of the law of 1839. 
These are the words:— "Every person or corpora- 
tion who has, or shall have, purchased or con- 
structed any newly invented machine, manu- 
facture, or composition of matter, prior to the 
application by the inventor or discoverer for a 
patent, shall be held to possess the right to use, 
and vend to others to be used, the specific ma- 
chine, manufacture, or composition of matter 
so made or purchased, without Uabihty there- • 
for to the inventor, or any other person interest- 
ed in such invention." Now this law defines 
the right of a person who, before even an ap- 
plication for a patent, has purchased from the 
inventor a specific machine, not the right to 
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make and vend such machines to others. The 
law speaks of the purchase of a machine, not 
of letters patent, or of a franchise. An inventor 
owns his discoveiy absolutely and forever. He 
may rely on this title alone, unprotected by 
law, or he may compromise with the state, and 
surrender all after fourteen years, to secure the 
public protection during that time. Having at 
first chosen the former way, he sells a specific 
machine, of course with an implied license to 
use it, to a person acting in good faith and 
paying an ample equivalent. Afterwards the 
inventor finds his error and applies for a pat- 
ent. Congress grant the application so tardily 
made, hut stipulate that the patentee shall not 
defraud the purchaser to wBom he has sold a 
specific machine with a license to use it. Noth- 
ing could be more just. Nor does the case of 
McClurg v. Kingsland [supra] give a wider 
scope to the 7th section of the act of 1839. 
There a workman, with capital and facilities 
furnished by his employer, discovered and per- 
fected an improved mode of making iron rolls, 
and it was, with his consent, used by the em- 
ployer, without letters patent in consideration 
of the benefits thus received. Afterwards the 
workman changed his service, obtained letters 
patent, assigned them, and the assignee brought 
an action against the employer. It was held 
that the employer had not only a right to 
use the specific machine, but to sell the rolls 
that he made with It But it was not ad- 
judged that he had a right to vend to others 
to manufacture and sell. In other words, his 
implied or constructive license was protected, 
but it was not enlarged. 

Now, it is argued, that if the rule is just in 
one case, it is just in another; and that if it 
be said in McClurg v. Kingsland, that the 
purchaser might not know that the inventor 
would ever apply for a patent, and had no 
reason to suppose that any obstacle would 
afterwards be interposed to the free and un- 
disturbed use of the right he had purchased, 
the same must be said in the ease now be- 
fore the court, because the purchaser could 
not know that the inventor would ever apply 
for a renewed term, and, when he purchased 
the right for the whole term of the existing 
monopoly, had no reason to suppose that any 
new obstacle would afterwards be interpos- 
ed to prevent the free, undisturbed, and con- 
tinued use of the right; and that it would 
make the legislation of congress in these two 
laws contradictory in principle, and incon- 
sistent with justice, in cases like the present, 
if the construction contended for by the 
plaintiff is given to the act of 1836. But there 
is no analogy whatever between the cases. 
Here the assignees bought in 1820, after the 
patent to Woodworth. They bought under 
the patent, and were limited to the term 
thereby granted. What right of the assignee, 
then, is that which he is entitled to enjoy, 
without any new obstacle being interposed l>y 
the inventor? The right for fourteen years. 
Certainly the law, according to our construc- 
tion, does not invade, but expressly secures 
that right. The inventor, then, raises no new 



obstacle to oppose the enjoyment of it in the 
most absolute manner. It is manifest, how- 
ever, that the argument on the part of the 
defendants assumes a supposed further right 
of the assignee to use the invention freely 
and without disturbance after the expiration 
of the fourteen years. He might doubtless 
have indulged such an expectation when he 
bought the fourteen years; but every other 
citizen had just such an expectation without 
buying any right at all. In regard to the 
future beyond the fourteen years, the as- 
signee had bought, if any thing, only what 
the law had already given to him in common 
with every other citizen. The new obstacle 
is raised against the enjoyment of that right 
and of that right alone— against a right held 
by the assignee in common with every other 
member of the state— against a right created 
and existing independently of the assign- 
ment. The obstacle, therefore, is created by 
law, and not interposed by the inventor. It 
is assumed, moreover, that the assignee has 
invested some money, or otherwise incurred 
expense during the first term, in view of a 
prospective continuance after the monopoly 
shall have ceased, and the conclusion is, that 
if the monopoly be renewed he ought to be 
favored. Is not then the entire argument 
perfectly answered when we say, that the 
just and practical inference in regard to pat- 
ents is, that competition after the monopoly 
shall expire will render the use of the inven- 
tion unprofitable "to the inventor as well as 
to his assignee? The prospective continu- 
ance supposed to have been contracted for 
was, therefore, a prospective continuance by 
hrm, not as assignee under an extended mo- 
nopoly, but as one manufacturer in competi- 
tion with everybody. 

Another argument urged is, that it is un- 
just in congress to take up the franchise 
again and prolong it after it has expired, be- 
cause individuals, when they bought specific 
products or machines, expected to use them 
without disturbance after the expiration of 
the patent. This is true, but the argument, 
if it have any force, invalidates the interpo- 
sition of congress altogether. Again, the ar- 
gument confounds things entirely distinct, 
under a rule not applicable to all. When a 
party sells a machine, and the right to use 
it, he necessarily gives a license to use the 
products. That license cannot be revoked. 
If there be a patent for, a composition of 
paint, the paint compounded cannot, when 
spread upon a house, be reached by the in- 
ventor, although the patent be extended. But 
certainly he would have a just and lawful 
right in such ease to claim that no more paint 
should be compounded by the use of his in- 
vention. 

It is also insisted, that the defendants' con- 
struction of the ISth section in regard to as- 
signees, is in conformity with previous legis- 
lation of congress on the same subject, and 
reference is made, in support of this position, 
to an act passed in January, 180S, entitled 
"An act for the relief of Oliver Evans," 
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whereby a new patent was granted to him 
after the expiration of his original one, and 
in which act there was an express provision, 
that no person who had before paid him for 
a license to use his improvement should be 
obliged to renew it, or be subject to damages 
for not renewing it This argument, like 
most others founded on analogies, would, at 
best, be very inconclusive. The law referred 
to is almost a solecism; while many con- 
gressional precedents will be found on the 
other side of the question. Oliver Evans ob- 
tained a patent on the ISth of December, 
1790, for a discovery in the art of manufac- 
turing flour and meal. Three years and elev- 
en months after the expiration of the first let- 
ters patent thay were renewed and extended 
by an act passed January 26, 1S08. In consid- 
eration, it is presumed, of the lapse of time, 
(which cannot occur under the act of 1830,) 
a provision was made for assignees under the 
first term, as has been stated; but it will be 
remarked that no saving was made for those 
who had built machines after the expiration 
of the patent and before its renewal. And 
now it is my duty to vindicate the distinction 
I have taken between the renewal and the 
extension of letters patent. That cannot prop- 
erly be called an extension which does not 
take place until the franchise to be affected 
has ceased. The act of granting a new term 
in such a case must be a renewal or revival 
as well as an extension. In this law of 1808, 
however, the legislature avoid using words 
expressing either the idea of a renewal or 
that of an extension. On the other hand. A 
patent was granted to Amos Whittemore, on 
the 5th of June, 1797, for manufacturing cot- 
ton and woolen cards. It was extended by 
an act of congress passed March 3d, 1809, 
two years before the expiration of the first 
term. This law contains no restriction in fa- 
vor of assignees of the original term. Con- 
gress declare that the letters patent are ex- 
tended. No such words as renewed or renewal 
are found in the statute. The same Oliver 
Evans obtained from congress an extension 
of a patent for an improvement in the steam- 
engine. The law was on the 7th of February, 
1815, before the expiration of the first term. 
The act does not protect assignees, although 
the patentee is prohibited from receiving more 
for the use of his invention under the extend- 
ed term than was paid by assignees under the 
first term. No such inaccurate expression as 
renewed or renewal is found in this statute. 
The letters patent are extended. A patent 
to Samuel Parker, for improvements in cur- 
rying leather, was extended for 14 years by 
an act passed March 3d, 1821, within the 
first term. The statute lays no restriction 
on the patentee, and confers no benefit on as- 
signees. Here too the legislature employ the 
word extend. On the 2d of March, 1831, con- 
gress renewed and extended a patent which 
had been granted to John Adamson, for a 
floating dry-dock. Although the patent was 
renewed after the original term had expired, 
and although the erection of proper machin- 



ery for the use of the invention was vastly 
expensive, the grant is, nevertheless, without 
restriction, and saves no interest of assignees- 
And here, as in the act concerning Oliver 
Evans in 1808, under precisely similar cir- 
cumstances, the legislature avoid using words- 
conveying the idea of either; renewal or ex- 
tension. A patent to Samuel Browning, for 
separating iron ore by magnets, was renewed 
in 1831, almost three years after the end of 
the first term, without restriction and with- 
out benefit to assignees. Jethro Wood's pat- 
ent for improvements in the plough was ex- 
tended for 14 years, on the 19th of May, 1832. 
AH the rights as well of assignees as of the 
patentee were expressly extended during the 
second term, and he was forbidden to charge 
for the use of his invention during the new 
term more than he received during the first 
term. This was an exception to the general 
policy of such statutes, and so notoriously 
has it failed in any degree to reward the in- 
ventor, that his son and heir has been impris- 
oned for costs incurred in a fruitless endeavor 
to protect his rights. Robert Eastman and 
Josiah Jaqueth, in March, 1835, obtained an 
extension by congress of their patent for a 
machine for sawing clapboards. The rights 
of assignees were not extended by that act. 

Finally, the patent in question, which was 
granted to William Woodworth in 1828, and 
extended by the board of patents in 1842, by 
virtue of the act of 1836, was still further ex- 
tended by an act of congress passed on the 
26th of February, 1845, to take effect after 
the 27th of December, 1849, without any res- 
ervation in favor of assignees under either the 
first or the second term. These statutes em- 
brace all or nearly all the instances in which 
the national legislature has put forth its pow- 
er directly to extend patents, and they mani- 
fest a spirit of beneficence towards patentees- 
and of neglect of assignees, entirely in har- 
mony with the construction of the 18th sec- 
tion insisted upon by the plaintiff. Again, in 
eveiy instance where letters patent have been 
extended before the expiration of the first 
term, which is the effect of the 18th section, 
the legislature have used the terms "exten- 
sion" and "extended" and "prolongation" and 
"prolonged," and have never applied to the 
act of extension the wdrd "renewal," which, 
on the contrary, has been invariably applied 
to the substitution of new letters patent on the 
surrender of those which were void by reason 
of a defective specification. It is also an ex- 
traordinary fact that in the British statutes, 
text books and reports, the same discrimina- 
tion between "renewals" and "extensions" is 
maintained. (The counsel here read from the 
British statutes and from Webster on Patents 
to show that the terms "renewal" and "ex- 
tension" were invariably used as he had ap- 
plied them, and also referred to the orders of 
the privy council to show the same applica- 
tion of the terms in all cases.) 

The public documents of the board of pat- 
ents and of the congress of 1845 show the 
grounds on which the extensions of the patent 
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in question were made. They are fully ex- 
hibited in the memorial of the administrator 
of William Woodworth, submitted to con- 
gress. The invention of William "Woodworth 
consisted in an entirely new organization of 
instruments and processes by which boards 
and plank, and even mineral substances, could 
be planed, tongued and grooved and cut into 
mouldings, at a single operation, with a pow- 
er easily attainable, and with great dispatch. 
While engaged in perfecting his discovery he 
procured indispensable pecuniary assistance 
from James Strong, but not without a sacri- 
fice of one-half of his right in the invention. 
After the patent was obtained, Woodworth 
and Strong incurred ruinous expenses in 
bringing their machine to public notice and 
favor. At this critical period, when they 
were greatly embarrassed, they were pre- 
vented from making sales by an advertise- 
ment published by Uri Emmons, who claim- 
ed to be the true inventor of the machine 
patented by Woodworth and denounced 
prosecution against all who should use the 
invention. This pretension of Emmons' was 
fraudulent and false. He was not the in- 
ventor. Henry Gifford of Syracuse applied 
to Emmons, in 1824, to devise a machine to 
straighten and joint the edges of planks to be 
used in building vats required in manufac- 
turing salt by solar evaporation. Emmons 
built a machine for this purpose, which was 
found useless and was abandoned and de- 
stroyed. Although it resembled Wood- 
woi*th's in some particulars, it was essen- 
tially different as an organized machine. 
Emmons never built any other machine, or 
reduced his ideas to form, or applied for let- 
ters patent, until after letters were granted 
to Woodworth. Emmons found Twogood, 
Halstead, and Tyack negotiating with Wood- 
worth for purchases under him, informed 
them that he was the inventor of Wood- 
worth's machine, and, for the sum of one 
thousand dollars paid by them, proceeded to 
Washington, sued out letters patent for a 
machine like Woodworth's in many respects, 
and assigned it to Twogood, Halstead, and 
Tyack. Embarrassed by opposition of build- 
ers, especially of joiners, as well as by debts 
and heavy losses by incendiary fires, and 
threatened with litigation, Woodworth and 
Strong consented, from necessity, to. assign 
to Twogood, Halstead, and Tyack exclusive 
rights under their patent for the Southern 
parts of the United States, for no other 
equivalent than an assignment of exclusive 
rights under Emmons' fraudulent patent for 
the Northern states. Woodworth and Strong 
encountered great difficulties in selling their 
franchise after this ruinous compromise. 
They received only an inconsiderable sum 
and the inventor died in the city of New 
York in the month of February, 1S39, poverty 
bearing its usual testimony to his character 
as an inventor and vindicating his merits as 
a public benefactor. The administrator, aft- 
er setting forth these facts, stated the exten- 
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sion of the patent under the ISth section of 
the act of 1836, and a failure thus far to 
realize the benefits of it, for causes not nec- 
essary to "be specified here, and prayed an ex» 
tension by congress "to himself, as adminis- 
trator, exclusive of assignees under the orig- 
inal patent. The act of 1845, further extend- 
ing the patent, was passed in compliance 
with this memorial, and is not merely in har- 
mony with previous legislation, but is enti- 
tled to be regarded as a legislative construc- 
tion of the act of 1836. • 

It is also claimed that, in England, letters 
patent are extended on the application of as- 
signees and to assignees, and that, since the 
language of the British statute and that of 
our own agree, the same construction ought 
to be given to the one as to the ather. But 
it has been shown that the British legislature 
are not rigorously held to secure scientific 
property to the inventor, as congress are, by 
a constitution. Patent-rights pass in Eng- 
land by involuntary assignment, that is, by 
decree in bankruptcy and sale on execution. 
And the decree in bankruptcy carries all the 
estate of the inventor, and, of course, the 
possible remainder of the scientific property 
after the expiration of the term of fourteen 
years, as much as the right to the property 
before the granting of a patent. Therefore, 
Lord Brougham declared that the statute re- 
quires that the letters of extension shall is- 
sue to the person owning the possible remain- 
der, whether he be patentee or assignee. 
Case of Southworth's Patent (in privy coun- 
cil, 1837) Webst Pat. Cas. 487. And it was 
declared by the same eminent jurist that the 
British government seek to benefit the pat- 
entee, mediately, through his assignee. Ex- 
tensions of Bate's and Macintosh's Patents, 
Webst. Pat Cas. 739. So, in England, let- 
ters patent of extension are granted to the 
legal assignee, and he is sometimes obliged 
to secure an annuity to the inventor, as in 
•Whitehouse's Case; while sometimes an ex- 
tension is denied, but compensation is made 
in money, as in Arkwright's Case. 

But even in England no person is entitled 
to an extension or to any benefit from an 
extension, as assignee or grantee, merely be- 
cause he had a license or grant under the 
first term, but he must be an assignee of the 
future estate after the first term. So, li- 
censees there take no right whatever under 
the new term, not even a right to .use specific 
machines. This is clearly shown from the 
ease of the extension of Southworth's patent. 
Webst. Pat. Cas. 48G. In that ease the assignee 
applied. There were twenty-two licensees, 
and they had all stipulated to pay during the 
extended term at the same rates at which 
they had paid under the first term. A re- 
view of the cases of extensions of letters pat- 
ent adjudicated in the privy council, will 
clearly illustrate these two propositions: 
First. That the patentee only, or his assignee, 
for an adequate consideration, of the con- 
tingent extension, and not merely of the fran- 



WILSON (Case No. 17,832 1 



[30 Fed. Cas. page 178] 



cliise for the term of fourteen years, must 
apply for and obtain the extension. Second- 
ly. That no shadow of benefit from the ex- 
tension is reserved to grantees or licensees of 
the first term. 

Thus far, the effect of the 18th section has 
been considered with reference to interests of 
assignees created by an assignment executed 
before the act of 1836 was passed, and ex- 
pressly limited in its provisions to the orig- 
inal term of fourteen years, and our object 
has been to show that that act does not op- 
erate to enlarge or extend or alter or affect 
the rights of assignees in such cases, but that 
the renewal of a patent under the 18th sec- 
tion enures to the benefit of the administra- 
tor, exclusive of all such assignees. 

Point III. Whether the extension specified 
in the foregoing second point enured to the 
benefit of the administrator to whom the 
same was granted, and to him in that ca- 
pacity exclusively; or whether, as to the ter- 
ritory specified in the contract of assignment 
made by William Woodworth and James 
Strong to Twogood, Halstead and Tyack, on 
the 28th day of November, 1829, and set 
forth in the first special plea to the first count 
of the declaration, and by legal operation of 
the covenants contained in said contract, the 
said extension enured to the benefit of the 
said Twogood, Halstead, and Tyack, or their 
assigns. In the first place, the incidental 
retrospective operation of the 18th section on 
patents and assignments existing when the 
law was passed, (to which class the present 
case belongs,) must be distinguished from 
The prospective effect of the statute upon pat- 
ents granted after its enactment. Since the 
act of 1S36 extensions of patents are legally 
possible. An inventor has not only a legal 
property in his discovery, but a legal right to 
obtain letters patent for fourteen years, to- 
gether with a legal contingent right to apply 
during that term for an extension for seven 
years more. This contingent right is un- 
doubtedly as really the subject of assign- 
ment or release as the right to an original pat- 
ent Contracts concerning it would be upheld, 
at least in a court of equity. But in such a 
case the contract, to pass to the assignee the > 
benefit of the extension for a future term, must 
be express, or must arise by unquestionable 
legal implication; that is to say, the intention 
of the parties to that effect must be plain and 
unequivocal. 

Again, it is not to be denied that, before the 
act of 1S36, an inventor, having a patent for 
the term of fourteen years, might have contem- 
plated the possibility of the abolition of the 
whole patent system of the country and the es- 
tablishment of a new one in its stead, and of a 
new feature in the new system, under which 
meritorious and unfortunate inventors might ob- 
tain extensions of their letters patent. It is 
also true that an inventor thus speculating on 
the distant and uncertain, if not improbable ac- 
tion of the government, might lawfully con- 
tract with an assignee, or with any other per- 



son, concerning the speculative extension of his 
patent by a future commissioner of patents, 
under the contemplated law of congress, and 
that a court of equity might oblige the patentee 
to perform such an agreement. But such an 
agreement could not be inferred from any gen- 
eral or ambiguous terms. For, in all legal 
transactions some measure of certainty is neces- 
sarily required, and, in contracts, certainty in 
an absolute degree. Now what certainty is 
there in the present case? It can only be con- 
jectured that the parties, when making this 
agreement in 1829, contemplated things so 
strange and extraordinary, as that the whole pat- 
ent system of the United States should be chan- 
ged in 1836, and provision be made for extend- 
ing letters patent, and the greater contingency 
of William Woodworth's ability to obtain such 
an extension. And these conjectures are re- 
pugnant to all probability. But it is not enough 
that we can imagine such conjectures to have 
been entertained by the parties. We must have 
them written in the contract, in terms so plain, 
strong, and unequivocal, as not to mislead. This 
would be necessary to indicate With certainty 
what the contingency was and whether it has 
happened. The knowledge, speculations, and 
intentions of the parties must have been fully 
expressed in every such instrument, so that it 
may be certainly known, when the supposed 
contingency shall happen, whether it be the same 
which was the subject of the contract. The 
contract of assignment by Woodworth and 
Strong to Twogood, Halstead, and Tyack, 
made in 1829, expresses no sueh anticipation or 
speculation concerning the future action of con- 
gress. The contract looks to possible improve- 
ments of the invention, and to possible altera- 
tions and renewals of the letters patent. But 
it is totally silent concerning not merely the 
passage of a future law authorizing an exten- 
sion of this patent, or extensions of patents gen- 
erally, but concerning any possible extension of 
the patent in any manner whatever. Who can 
say, then, that the parties intended that exten- 
sion which has taken place? 

Again, no matter what the parties may be 
supposed to have stipulated for, and even though 
a right to an extension might have passed un- 
der the general words, yet these words are con- 
trolled by the habendum, and restricted to four- 
teen years. The assignee can take nothing but 
what must expire with the fourteen years. It is 
argued that the whole of the ISth section must 
have effect, and that the agreement between 
Woodworth and Strong must have effect. Grant- 
ed; but the whole agreement must have effect. 
No part of it rhust fail. At least, if any part 
must fail, it must be that which is vague and 
uncertain, not that which is absolute. Now that 
part of the agreement which is most absolute 
and unequivocal is the declaration that Two- 
good, Halstead, and Tyack shall have and hold 
the rights and privileges thereby granted for 
and during the term of fourteen years from the 
date of the patent, and no longer. 

Mr. Stevens: The deed does not say "and no 
longer." 
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No; the words "and no longer" are not there. 
But they are affixed by conclusion of law as 
absolutely as if they were written in capitals. 
The construction insisted upon by our adver- 
saries, sacrifices this limitation which is cer- 
tain, to carry out an inference from the contract 
as uncertain as any human speculation. Who 
will say, then, that when the patentee express- 
ly limited his grant to the term of fourteen 
years, it nevertheless conveyed the same fran- 
chise for twenty-one years, seven years of which 
could only be created by the future legislation 
of congress? When this agreement was made, 
the former patent laws were in force. The act 
of 1836 had not yet come into being. The con- 
tract must he expounded with reference to laws 
and facts which then existed. There was, in 
1S29, a definite legal meaning of the term "im- 
provement in machinery," and an equally def- 
inite legal significance in the words "alteration 
of a patent," and an equally definite legal ap- 
plication of the expression "renewal of a pat- 
ent," and each and every one of these terms 
expressed a well known legal and feasible trans- 
action, different altogether from an extension of 
letters patent, which was then a legal impossi- 
bility. It results, therefore, that the improve- 
ments, alterations, and renewals stipulated for, 
were those which were thus well known, legal, 
and feasible; not an extension, which was then 
impracticable. The difficulty in the case arises 
altogether from confounding the word "renew- 
al" with the word "extension." 

Again, a contract can by no possibility be ex- 
tended so as to bind either party to any thing, 
which was not mutually understood when it was 
made. This contract means now just what it 
meant before the ISth section of the act of 1836 
came into the statute book. As the effect of 
the 18th section is to be ascertained by reason- 
ing a priori, so the meaning of the contract is 
to be obtained by abstractly examining its pro- 
visions, excluding altogether the law passed so 
long after the agreement was made. Had Wil- 
liam Woodworth proposed, after it was made, 
to apply to congress for an extension of his 
patent, and had he consulted counsel as to the 
extent of the assignment to Twogood, Halstead, 
and Tyack, would not any lawyer have ad- 
vised him that the assignment related merely to 
the term of fourteen years, and to renewals of 
the patent, as then recognized by law, during 
that term? We are told, however, that when 
this assignment was made, the parties knew 
that congress did sometimes extend patents, and 
may therefore be deemed to have foreseen and 
provided for an extension. But the difficulty is 
not that the parties might have foreseen and 
provided for an extension, but that, foreseeing 
such an extension, they did not provide for it. 
They provided only for a renewal within four-' 
teen years, not for an extension for seven years 
longer. The covenant as to renewal, is satis- 
fied by such renewals as the law then provided 
for, and the limitation of the whole benefit of 
the grant to fourteen years, shows that such re- 
newals, and not extensions, were then contem- 
plated. Once more, it is reasonable to sup- 



pose that the parties covenanted for what was 
necessary. Here were two patents for the same 
discovery, Woodworth's and Emmons'. The 
parties compromised their conflicting preten"- 
sions by a mutual deed, each taking an equal 
interest in the other's patent. One or the other 
patent must be void, and must therefore be 
amended or renewed. None but the patentee, 
however, could obtain a renewal. Hence the 
mutual covenant that all renewals should enure 
to the benefit of the assignee within his dis- 
trict 

It remains to be observed that the 18th sec- 
tion leaves that contract of assignment as it 
found it. It does not diminish by a hair's 
breadth the rights of the assignees; nor does it 
enlarge them. The saving clause provides that 
"the benefit of such renewal shall extend to as- 
signees and grantees of the right to use tne 
thing patented," but only "to the extent of then- 
respective interest therein." Twogood, Hal- 
stead, and Tyack had a right to use the thing 
patented, but only for fourteen years, only dur- 
ing the original patent, not for any portion of 
the extension; and of course their interest re- 
mains the same, if not enlarged by the statute. 
The 18th section presupposes sales or the whole, 
or of a great part, at least, of the patent, dur- 
ing the first term, calls for an account, and 
makes the profits and losses of the sales the basis 
of a right to an extension. To say, then, that 
the act meant to enlarge the contract of the as- 
signees, and prolong the term - assigned, and 
thus defeat the objects of the extension, is to 
impeach the wisdom of the legislature. But 
if we admit, for argument's sake, that the as- 
signment by Woodworth and Strong contem- 
plated such an extension of the patent as has 
been made, still it was invalid as an assign- 
ment, and constitutes no bar to the plaintiffs' 
suit. It was at most a mere executory agree- 
ment, concerning an impossible contingency, if 
such an expression may be allowed. An as- 
signment or grant at law cannot be of a chose 
in action, bare right or naked possibility, much 
less of a legal impossibility. There was not only 
no such term of seven years, and no such ex- 
tension of the fourteen years in being when 
the agreement was made, but it was not legally 
possible there ever should be. 

But grant that the interest was a legal pos- 
sibility, yet it was contingent and absolutely 
uncertain. It relates to a thing* not in esse, 
and which never might be. When, however, 
such a thing comes in esse, chancery may seize 
the agreement and award a specific perform- 
ance, which will convert the merely equitable 
possible interest into a legal right. Since, then, 
the interest is a merely equitable one, requir- 
ing protection in equity, because of the absence 
of any legal right, it follows that the assign- 
ment in question cannot, with or without aid 
from the 18th section, carry any legal title to 
the benefits of the extension; and it is only of 
legal titles that we have here to inquire. This 
question was considered by Mr. Justice Story 
in the case of Woodworth v. Sherman [Case No. 
18,019]. He there held that the doctrine for 
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which t have heen contending was expressly ap- 
plicable to licenses and assignments under the 
patent act of 1836, and a fortiori applicable, be- 
" cause the whole design of the ISth section was, 
in terms, exclusively confined to the original in- 
ventor, and for his sole benefit, and not for 
the benefit of his licensee or assignee; and 
therefore that section was to receive a corre- 
spondent construction in favor of the inventor 
alone, unless the qualifying clause of the sec- 
tion, by natural or necessary implication, con- 
ferred the right upon the licensee or assignee. 
And in regard to the effect of the qualifying 
clause, the learned judge said: "The clause 
does not mean to enlarge the right of the as- 
signees or grantees to use the thing patented, 
beyond the extent of the interest originally 
granted to them. If that interest was, from its 
nature or character, or just interpretation, lim- 
ited to the original term for which the inventor 
held the patent, then the assignees and grantees 
were to have no benefit ultra in the renewed 
patent." 

One word further. If the contract carry 
to Twogood, Halstead and Tyack the first 
extension, that made by the board in 1842, 
why does it not equally carry to them the 
second extension, that of 1845? Is there to 
be no end to their estate of fourteen years? 
May they forever remain passive and indif- 
ferent, and yet, at each successive effort by 
congress to reward the genius of the invent- 
or, shall the very shadows of their names de- 
feat the national magnanimity, and convert 
into mockeiy the munificence of a grateful 
•people; or, worse than this, ean the assignees 
now wrest from the children of the inventor 
all they have realized from the extension? 

Patented rights pass by. all the forms of le- 
gal and involuntary assignment, that is by 
assignments in bankruptcy, as well as by 
voluntary grant, and may either be sold on 
execution, or a bill in chancery will reach 
them to satisfy a judgment. Phil. Pat. 354; 
Hesse v. Stevenson, 3 Bos. & P. 565. Now, 
the bankruptcy of the patentee is the con- 
sequence of his failure to obtain a re- 
muneration by the use and sale of his in- 
vention. It was the design of congress to 
relieve him. Can it be supposed for an in- 
stant that when a bankrupt patentee hns 
made a compulsory assignment of all his 
rights for the benefit of his creditors, those 
creditors may seize the new estate and 
swell their dividends, while he sinks into 
poverty and despair? The constitution pro- 
vides not for payment of debts, but for the 
promotion of science and the arts, and di- 
rects this to be done by securing to authors 
and inventors the fruits of their labors, not 
by pampering creditors who have already 
eaten out the substance of public benefac- 
tors. 

The argument is advanced that the word 
"renewal" used in the contract, is broad 
enough to embrace, not only renewals then 
authorized by law, but renewals that might 
afterwards be provided for; and that this 



construction of the word conforms to the 
scope and spirit of the agreement, and car- 
ries into effect the intention and design of 
the parties, at the time they made it, and 
is the only construction which will do equal 
justice to both parties. The word "renew- 
al" is, indeed, broad enough. But the ques- 
tion is not whether it is broad enough to in- 
clude extensions, but whether it is narrow 
enough, precise enough, accurate enough. 
If the word "renewal" had, when the con- 
tract was made, a definite and well under- 
stood legal application to renewals for the 
original term in cases where the patent was 
void, and the act of extending letters patent 
was at that time known in law by the term 
"extension" as contradistinguished from "re- 
newal," then the word "renewal" is not ac- 
curate enough to embrace an extension. 
The word "renewal," in this contract, can- 
not, by any reasoning, or on any principle of 
law or of logic, mean anything which did 
not exist, or anything which, though it might 
happen thereafter, was probably not con- 
templated by the parties when the agree- 
ment was made. For, when the contract 
was made, the act of 1836 had not passed, 
and I understand it to be conceded on the' 
part of the defendants, that probably the 
parties to the contract did not contemplate 
the passage of such a law. Now, not only is 
a party forbidden by equity and good 'con- 
science from using an unforeseen advantage 
to defeat his contract, but by no rule of legal 
reasoning can an agreement be so construed, 
either in letter or spirit, as to make its terms 
embrace an object not contemplated by the 
parties. An executory agreement is an 
agreement concerning what the parties con- 
template, and nothing else. It cannot hold . 
either party concerning things not contem- 
plated. We may infer, therefore, a conces- 
sion that the extension of the patent is not 
provided for by the letter of the contract. 

The argument for the defendants is fur- 
ther stated thus: "Whether the word 're- 
newal' did or did not look to the extension of 
time given by the act of 1836, it is evident 
upon the words of the covenant that what- 
ever additional value either inventor (Wood- 
worth or Emmons) might afterwards be able 
to obtain for his invention, it should enure to 
the benefit of the assignee within the dis- 
trict-aforesaid. The parties were not only 
bound, forever afterwards, to offer no ob- 
struction to one another in their particular 
districts, but to give to each other the full 
benefit of their respective exertions to in- 
crease the value of their inventions; and if 
they then looked only to a renewal to be pro- 
cured by surrendering the existing patent, if 
it should be found to be defective, and by 
taking out a new one according to the act of 
July, 1832, yet it is very clear that both par- 
ties intended that every benefit of any kind, 
that might be obtained for the respective in- 
ventors should belong to the assignees in the 
respective districts. They were in that re- 
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spect to have a common interest in their in- 
ventions, and they have used the broadest 
words to accomplish that object— words 
■which unquestionably embrace every mode 
by which the value of the patents could be 
increased. If by a subsequent act of con- 
gress advantages were given to the patentee 
which he did not at that time possess, and 
which were not, therefore, in the contempla- 
tion of the parties, yet, according to the spir- 
it and meaning of the covenant, the assignee 
had a right to stand in the place of the pat- 
, -entee in his district, in respect to the new 
privileges as well as to the old, and it would 
be against equity and good conscience to al- 
low him to use a privilege afterwards unex- 
pectedly gained, in order to defeat his own 
-contract." 

I reply to this very forcible argument: 
First The effect of "the extension is dimin- 
ished by describing it as a mere extension of 
time. An extension is a resumption .of the 
franchise, and a new grant thereof for a 
term of seven years. Secondly. How does it 
appear that any benefit of any kind, not stip- 
ulated, should pass to the assignees respec- 
tively? Thirdly. The contract here was ex- 
pressly limited to fourteen years. The ha- 
bendum is: "To have and to hold for four- 
teen years." An extension of the patent 
after that time for the benefit of the pat- 
entee did not "defeat," could not "defeat" 
the contract during the fourteen years stipu- 
lated. ""Whatever additional value" the pat- 
ent should receive, should pass to the as- 
signee for fourteen years, but for no longer. 
Fourthly. If the extension were obtained un- 
expectedly, as is supposed, then manifestly 
it was not foreseen, when the contract was 
made. Unless the contract show such fore- 
sight, either by express words or by unerr- 
ing legal implication, then the contract can- 
not be enlarged so as to make it transfer to 
the assignee the unexpected estate granted 
to the inventor. Fifthly. The force of the 
Argument founded on the well understood 
meaning of the terms "improvements," "al- 
terations," and "renewals" of the patent, 
employed in the assignment, is parried, by 
•calling up a supposed "spirit of the con- 
tract." This spirit is thus defined, viz: that 
■"whatever additional value either inventor 
might afterwards be able to obtain for his 
invention, should enure to the benefit of the 
assignee." And we are assured that the par- 
ties here used the broadest words to desig- 
nate this generous spirit. If this be so, 
how does it happen, then, that the letter of 
the contract is not sufQcient, without invok- 
ing its spirit? Where are any words which 
imply anything concerning an additional 
value to the invention, except an "improve- 
ment" of the machine, or anything concern- 
ing a better security for the franchise, ex- 
cept the words "alteration and renewal" of 
the patent? All those words are well and 
fully satisfied by transactions then legal and 
foreseen, without enlarging their application 
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to things unexpected and legally impossible. 
But if this reasoning be thus far sound, the 
spirit of the agreement must, after all, be as- 
certained from a general survey of its entire 
contents. The limitation of fourteen years 
is absolute and inflexible. Tou must kill so 
much of the letter before you can call the 
supposed spirit to life. Thus, then, while we 
grant that the inventor could not within the 
fourteen years avail himself of any advan- 
tage, foreseen or unexpected, to defeat the 
contract he had made for that time, he is left 
at entire liberty afterwards to avail himself 
of the magnanimity of his country, not only 
because it was not foreseen, and clearly, 
therefore, not bargained away, but because 
all that was bargained away ceased at the 
expiration of fourteen years. 

But, besides these views of the operation of 
the 18th section in regard to the rights of. as- 
signees, I will refer the court to some, Au- 
thorities on the question. In the case of Van. ., 
Hook v. Wood [Case No. 16,854], in the cir- 
cuit court for the Southern district of New- 
York, in equity, on a motion for an injunc- 
tion, in October, 1844, Betts, district judge, 
declared that he considered it settled in the 
construction of Woodworth's patent, at least 
so far as to control that incidental motion, 
"that the extension of the patent to the ad- 
ministrator, vested a legal and valid title in 
him, and that this right did not enure to the 
benefit of assignees of the original patent, 
their interest being limited to the period of 
that patent." Mr. Justice McKinley took the 
same view of the subject in the case of Wil- 
son v. Simpson [Id. 17,834], in the circuit court 
for the district of Louisiana. The question 
was elaborately examined in the same court 
by McOaleb, district judge, in the case of 
Wilson v. Curtius p.d. 17,800]. He held that 
the parties -to the contract contracted without 
reference to any right which it is pretended 
is secured to assignees under the act of 1S36; 
that the object of the renewal authorized by 
the ISth section of that act was not to benefit 
assignees, but the original inventor or his 
heirs; that the contract contained no stipula- 
tion securing an extension of the right, upon 
any reasonable or legal interpretation of that 
instrument; that the law should be construed 
liberally for the inventor and strictly for the 
assignee; that when the assignment was made, 
the parties knew well their rights, and a con- 
sideration was paid by the assignees for the 
exclusive right for fourteen years; that the 
assignment might have contained a clear, posi- 
tive, unambiguous stipulation for the benefit 
of an extension, should one be obtained at the 
expiration of the fourteen years; but that the 
want of such a stipulation could not be sup- 
plied by the court, and was fatal to the claim 
of the assignee. In the ease before cited, of 
Woodworth v. Sherman [supra], Mr. Justice 
Story reviewed the 18th section of the act of 
1S36, and came to the conclusion that the as- 
signor, before an extension of the patent, could 
legally, grant and convey no more than the 
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first term; that the ISth section did not ex- 
tend the rights of assignees; and that as- 
signees could not, by virtue of that act, take 
any interest in the extended term, unless the 
assignor had, "by express words, or neces- 
sary implication, shown a broader intention," 
an intention to grant not merely what he then 
possessed, but also the possibilities which he 
might thereafter acquire. He declared that 
this construction made the whole structure of 
the ISth section harmonious with its professed 
objects, while any other would render it con- 
tradictory and subversive of the object of its 
enactment, would take from the inventor what 
he never intended to part with, and might "de- 
prive him, in part, or in the whole, according 
to circumstances, of the reward, which the 
section seemed so studiously to hold out to 
encourage his genius and skill, and to reim- 
burse his expenditures." Air. Justice McLean 
also examined these questions in the case of 
Brooks v. Bieknell [Case No. 1,946], and came 
to the same conclusions. 

Point IV. Whether the plaintiff, claiming 
title under the extension, from the adminis- 
trator, can maintain an action for an infringe- 
ment of the patent-right, within the territory 
specified in the contract of assignment to Two- 
good, Halstead and Tyack, against any person 
not claiming under said assignment, or wheth- 
er the said assignment be of itself a perfect 
bar to the plaintiff's suit. If the second and 
third questions, or the third only, be decided 
in favor of the plaintiff, the decision will be 
conclusive in his favor on this fourth propo- 
sition. 

First It has been shown that, at most, the 
interest assigned by Woodworth and Strong 
to Twogood, Halstead, and Tyack was a mere 
contingent claim in equity, not assignable at 
common law. Now, the utmost effect of the 
qualifying provision at the close of the 18th 
section is to secure that interest just as it was; 
and if it were an interest in the extended term, 
the law must recognize it during that term. 
But it does not therefore convert the mere 
equity into a legal property, or interest, or ti- 
tle. Such a mere equity cannot deprive the 
plaintiff of his title. As long as the patentee, 
though he has agreed to make an assignment, 
has not made it, he may bring an action in his 
own name for an infringement of the patent, 
notwithstanding such agreement, since the as- 
signee is not put in the place of the patentee, 
as to right and responsibility, until the as- 
signment is executed. Park v. Little [Case 
No. 10,715]. 

Secondly. This is not an action for trespass 
on land, nor are the interests with which we 
are concerned real estate, or even real chat- 
tels. Nor are the legal instruments with which 
we are engaged deeds or grants. This is an 
action of trespass on the case for violating 
rights in personal property. Whatever may 
be the rights of Twogood, Halstead, and Ty- 
ack, or of their assignees if they have any, the 
defendants appear here without title. They 
neither derive nor pretend any title. The 



plaintiff, by title from the administrator, who 
had a right to assign, is enjoying the fran- 
chise. The defendants are mere trespassers, 
and their defence amounts to this:— "Because 
you made an agreement in 1829 with Two- 
good, Halstead, and Tyack, that if you should 
obtain an extension for this term of seven 
years, you would assign the extension to them, 
therefore we are at liberty to pirate the prop- 
erty during that time^ even though Twogood, 
Halstead and Tyack do not demand the per- 
formance of your agreement, or though you 
may be their trustee." At all events, the 
legal title is in the plaintiff. Only the pat- 
entee or his administrator can apply and ob- 
tain the extended patent. It is extended to him. 
The assignees cannot apply and cannot ob- 
tain the extension. If they be entitled to all 
they claim, it is only an equity in what the 
law has vested in the patentee or his admin- 
istrator. The defendants cannot be held to ac- 
count by the cestui que trust It would be a 
good plea in bar, that they had answered in 
damages to the plaintiff, who is in possession, 
as the legal assignee of the legal title created 
by the extension and by force of the 18th sec- 
tion of the act. 

No principle is plainer than that trespass for 
injuries concerning personal property may be 
brought by any person having any degree of 
interest in possession— even by a bailee. If 
the ISth section confers no rights on assignees 
of the first term, then the question now unaer 
consideration does not arise. If the section 
does confer any such benefit on assignees, it 
does so through a trust which it creates in 
their behalf, to be executed by the patentee; 
and this action may, for aught that is known, 
be for the benefit of the assignees. The dec- 
laration avers continued possession by the pat- 
entee, by the administrator, and by the plain- 
tiff, successively. It does not appear that any 
possession or right ever followed the supposed 
assignment to Twogood, Halstead and Tyack. 
The new patent, by virtue of the 18th section, 
carried the possession, as well as the legal 
right, to the administrator, and it followed his 
assignment to the plaintiff. The defendants' 
plea cannot be good, unless it show that the 
plaintiff has no legal title or possession, gen- 
eral or special. Certainly this does not appear. 

The principles of the common law, as well 
as of the statute law, have arisen out of com- 
merce in tangible property, real and personal. 
Nothing is more difficult than to apply them 
to scientific property. But we venture another 
exposition. Possession and use are material 
circumstances in considering the validity of a 
transfer of a patent-right, as well as of one of 
other personal property. Phil. Pat. 343. A 
patentee having mortgaged the patent-right 
continued in the notorious use of it, until he 
became bankrupt. Lord Eldon was inclined 
to the opinion that the patent-right passed to 
his assignee in bankruptcy, that is, that the 
mortgage was not good against the assignee, 
and ordered a feigned issue to try the question. 
Ex parte Granger, Evans' 4 St., p. 67, note, eit- 
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ed in Pail. Pat 344. The statute of frauds, 
though not enacted "by congress, is adopted by 
the federal courts, or, at least, such parts of 
it as are derived from the common law; and 
of this sort is that in relation to the sale of 
chattels. Applying this principle, it is sub- 
mitted that the judgment of this court should 
sustain the plaintiffs action. When he claims 
by an assignment of the extended patent, 
ought a party to be heard who shows no title 
whatever, and only sets up an agreement to 
assign the first term, made sixteen years ago, 
unattended by possession? Suppose this con- 
tract of assignment to Twogood, Halstead, and 
Tyack to have been procured by fraud, could 
not that fraud be proved by the plaintiff, and 
would it not vitiate the contract, assignment 
and covenant? Unquestionably. , But will the 
court allow a stranger, a trespasser, a wrong- 
doer, to set up the assignment and oblige the 
plaintiff to prove the fraud in this collateral 
action? This, argument is conclusive of the 
question. 

Point V. Whether the extension of 1842 
could be applied for and obtained by William 
W. Woodworth, as administrator of William 
Woodworth, deceased, if the said William 
Woodworth, the original patentee, had, in his 
life-time, disposed of all his interest in the 
then existing patent, having, at the time of 
his death, no right or title to or interest in 
the said original patent— or whether such sale 
carried with it nothing beyond the term of 
said original patent; and if it did not, wheth- 
er any contingent rights remained in the pat- 
entee or his representatives. 

My argument on the first and second points 
demands an affirmative answer to the leading 
question in this point. Scarcely anything 
can be said in support of it without repeti- 
tion. The question will be rendered more 
simple if we suppose William Woodworth, 
the patentee, to have survived and obtained 
the renewal, although he had previously as- 
signed all his interest in the patent. Those 
who maintain the right of partial assignees of 
the first term to share the benefit of the as- 
signment with the patentee, are obliged to 
claim, also, the entire benefit of the extension 
for an assignee of the whole of the franchise 
for the first term. This position is so pal- 
pably in conflict with the 18th section, (which, 
as we have shown, recognizes only the pat- 
entee, and requires the application to be 
made by him only, at his expense and cost 
and on his own merits,) that those who have 
been led into such an absurdity, seek escape 
by asserting that in such a case there can be 
no extension whatever. But the 18th section 
affords them no such refuge. "Whenever any 
patentee shall desire an extension," he may 
apply in all cases, at all times, within the 
first term of fourteen years. Certainly a pat- 
entee may desire an extension when he has 
sold all the franchise, as well as when he has 
sold a part; and the more he has sold un- 
profitably, the more eagerly will he desire an 



extension. His application must be heard 
whenever it is made. And on what ground 
must a judgment be rendered in favor of ex- 
tending the patent to the patentee? Upon the 
supposed ground that he has not sold all his 
interest in the first term? No! But on the 
ground that whether he has sold the whole, 
or only a part, he has not been adequately 
remunerated by the sale. Again, in certain 
cases, th.e board of patents must render judg- 
ment against the extension. And in what 
cases? The supposed ease where the pat- 
entee has sold all his interest? No! The 
only cases in which the application can be 
denied are, first, where an extension would 
conflict with the public interest, and second- 
ly, where, by sales, the inventor has been 
adequately remunerated. And let it be espe- 
cially remarked that the judgment must pass 
against "the inventor in such case, equally 
whether he has sold a part of his original in- 
vention, or the whole. 

Point YI. Whether the plaintiff, if he be an 
assignee of an exclusive right to use two of 
the patented machines within the town of 
Watervliet, has such an exclusive right as 
will enable him to maintain.an action for an 
infringement of the patent within said town; 
or whether, to maintain such action, the 
plaintiff must be possessed, as to that terri- 
tory, of all the rights of the original patentee. 
The 11th section of the act of 1836 declares 
that "every patent shall be assignable in law, 
either as to the whole interest, or any undi- 
vided part thereof, by any instrument in writ- 
ing; which assignment, as also every grant 
and conveyance of the exclusive right under 
any patent, to make and use the thing pat- 
ented, within and throughout any specified 
part or portion of the United States, shall be 
recorded in 1 the patent office within three 
months." The 14th section of the same act 
provides that damages for infringement may 
be recovered in an action on the case to be 
brought in the name or names of the person 
or persons interested, whether as patentees, 
assignees, or grantees of the exclusive right 
within and throughout a specified part of the 
United States. 

It was understood in England that a party 
merely licensed for a particular district might 
maintain an action for infringement. Our 
patent law of 1793 was construed so as to 
deny to the assignee for a particular district, 
a right to maintain an action; as such an as- 
signment was considered to be a mere li- 
cense, and not an assignment under the 4th 
section of that act. Phil. Pat 383. Confess- 
edly the 10th and 14th sections of the act of 
1836, were designed to overrule this con- 
struction. A plain man would give them, as 
we think, the sensible and just effect, that a 
patentee might assign his whole interest or 
any undivided part of it, great or small, de- 
fining the quantity by the measure of use, or 
by the number or quantity of the thing pat- 
ented, to be made, used or vended, or made, 



WILSON (Cass No. 17,832) 



[30 Fed. Cas. page 184] 



used and vended, and for any territory, great 
or small, and that any such grantee or as- 
signee who should be injured by piracy might 
have his action in his own name, for cer- 
tainly such grantee or assignee is "interest- 
ed." The words "exclusive right" in the 14th 
section, supply one part of the description of 
grantees, and are not, as some suppose, words 
of limitation to the character of all plaintiffs. 
Thus, to maintain an action, the plaintiff 
must show either that he is a patentee or that 
he is an assignee, (not of -an exclusive right 
within and throughout a specified part of the 
United States,) but of the whole or some un- 
divided interest in the patent, or that he has 
a grant and conveyance of the exclusive 
right to make and use and grant to others to 
make and use within a specified part of the 
United States. 

If the plaintiff be an assignee of an ex- 
elusive right to use two of the patented ma- 
chines within the town of Watervliet, cer- 
tainly it is true either that he is an assignee 
of an undivided part of the whole interest, 
and may maintain a suit on this ground, or 
he is grantee of an exclusive right to use 
within certain territory, and may maintain 
an action in that capacity. My proposition 
is, that the act of 1836 was, in this respect, 
remedial and designed to relieve the law of 
patents from the technical difficulties which 
existed in regard to the parties who might 
maintain actions; and that the act goes the 
full length of declaring that an injured as- 
signee may maintain a suit alone, whether 
any other party have an interest in the same 
patent, in the same territory, or not Bold 
as the proposition may seem, it is in har- 
mony with other laws, which do not deprive 
one tenant in common of legal remedies, be- 
cause his co-tenants will not join. I invite 
the court to consider this broad construction 
of the law, since, if it be adopted, it will 
bring our statute into harmony with the pat- 
ent system of England. If the patentee do 
not wish to part wholly with his patent, he 
may grant licenses to persons to use it, and 
it would appear that in the event of an in- 
fringement of the patent right, all who have 
licenses may maintain actions for damages. 
13 Petersd. Abr. 236. It has been held that 
if the patent has been assigned, the assignee 
may sue alone, or he may join with the pat- 
entee in the action. Id. 23S. This principle is 
eminently just, since the patentee of scien- 
tific property may refuse to join, and the as- 
signee ought not to be exposed to the caprice 
of a patentee in regard to a remedy. But if 
this opinion should not prevail, then I submit 
that the plaintiff's exclusive right to use two 
of the patented machines within the town of 
"Watervliet is sufficient to enable him to main- 
tain this action. What is an exclusive right 
to use two machines in the town of Water- 
vliet? It must be admitted to be an exclu- 
sive right to use two machines "within and 
throughout" the town of Watervliet. 



Again, it is either exclusive of the rights of 
all other persons to use the improvement in 
that town, or it is not an exclusive right to 
use. For, if any other party can lawfully use 
the same machine, then the plaintiff has not 
an exclusive right to use. Now, if he has 
such an exclusive right, he is within the let- 
ter of the law, since the patent may be di- 
vided so that one may have an undivided in- 
terest in it to make, another to sell, and an- 
other to use, and yet all these remain an 
undivided whole. The words of the 11th sec- 
tion show that there may be a valid assign- 
ment of the right to make and use, and to 
grant to others a right to make and use, with- 
out including the power to grant to others to 
vend. The question was very elaborately 
considered by Mr. Justice Story in the case 
of Washburn v. Gould [Case No. 17,214]. In 
that ease the words of the assignment were, 
that "the party of the first part hath agreed 
to license and empower the parties of the 
second part to construct and use, and to li- 
cense others to construct and use fifty of the 
said patented machines;" and the patentee 
covenanted to bring suits and pay over the 
damages recovered to the assignee, deduct- 
ing expenses. Judge Story decided: First. 
That the words "license and empower," as 
there used, were equivalent to words of grant 
or assignment. Secondly. That the effect of 
the assignment was to give the exclusive 
right, for the purpose of profit, to construct 
and use the patented machines, and with them 
the exclusive right to the patent itself, as an 
appropriate incident, within the prescribed 
territorial limits. Thirdly. That if it were 
necessary to maintain the plaintiff's action in 
that case, he should decide that the patent 
might be construed distributively, so as to 
permit a grant of the exclusive right to con- 
struct to one person, to use to another, and to 
vend to another. Fourthly. That the words 
conveyed an exclusive right to the patent 
within and throughout the territory, although 
the number to be used was limited to fifty, 
that is to say, that the limitation of the num- 
ber did not qualify the exclusiveness of the 
grant The reasoning of the learned judge in 
that case seems to lead so clearly to the con- 
elusion at which he arrived, that I very 
cheerfully leave the question to rest upon his 
authority. 

Point VII. Whether the letters patent of 
renewal, issued to William W. Woodworth, 
as administrator, on the 8th day of July, 1845, 
upon the amended specification and explana- 
tory drawings then filed, be good and valid 
in law; or whether the same be void for un- 
certainty, ambiguity, or multiplicity of claim, 
or any other cause. The question is general. 
The affirmative can be maintained only by 
controverting the objections against the va- 
lidity of the patent, which may be raised by 
the counsel for the defendants. The question, 
however, supposes an objection that the 
specification is uncertain or ambiguous, or at 
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least that it is bad by reason of multiplicity 
■of claim. I suppose this has allusion to the 
fact that the machine is capable of planing 
sl plank, of tonguing it, and of grooving it, all 
.at one operation; while, by detaching certain 
instruments, the same machine might be 
made to plane alone, to tongue alone, or to 
groove alone, or to perform any two of these 
■operations together. Hence, it has often been 
said that the invention was divisible, and 
ought to have been patented as three separate 
machines. Words could hardly be more ex- 
plicit than those used to define the claim:— 
"What is claimed, is the employment of 
rotating planes, in combination with rollers, 
-or any analogous device, to prevent the board 
from being drawn up by the planes when 
cutting upwards; and also the combination of 
the rotating planes with the cutter-wheels for 
tonguing and grooving, for the purpose of 
planing, tonguing, and grooving boards at one 
operation; and also the combination of the 
tonguing and grooving cutter-wheels for 
tonguing and grooving boards at one opera- 
tion; and finally, the combination of either 
the tonguing or the grooving cutter-wheel, for 
tonguing or grooving boards, with the pres- 
sure-rollers." It is apparent that here is de- 
scribed a perfect, organized, unique machine, 
■capable of making three different impressions 
on different. parts of the same material. The 
human mind might have contrived, first one, 
then another, and then a third of these opera- 
tions, successively. But the invention is not 
vitiated because the whole three were in- 
vented in combination for one practical and 
useful purpose. 

We find ourselves engaged with the most 
^subtle of all legal questions when we ex- 
amine whether the patent is multiples. The 
•objection of multiplicity Is not likely to be re- 
ceived with very great favor, since every in- 
quirer will fail to find a satisfactory reason 
for the objection in any case. But what is 
the rule? As explained in Phil. Pat 219, the 
xule is, that an application which' embraces 
more than one principal subject or invention, 
will be rejected; that is, whatever is acces- 
sory and auxiliary to the principal subject, 
may be joined in the same patent, but nothr 
ing more. Floors are essential in every struc- 
ture for human habitation, and they must 
be smooth and impervious. The mechanic 
who, if it were possible, should make a ma- 
•chine, which, at one operation, would pre-^ 
pare the entire floor for an apartment, large* 
•or small, might combine many instruments, 
many methods of operation, but surely he 
would produce but one principal subject or 
Invention. Even the nailing the floor upon 
the joists would only be auxiliary and ac- 
cessory, and therefore the addition of a ham- 
mer to drive the nail, with power to move it, 
and perhaps of a forge to make the nail, 
might not be a violation of the rule. What- 
ever might be thought of so extreme a case, 
we have in Woodworth's patent one prin- 
cipal subject, which is no more than the 



preparation of a board, to be adjusted with 
others, so as to produce a smooth and im- 
pervious face. All the operations of planing, 
tonguing and grooving, are performed simul- 
taneously, by the use of one power, and up- 
on the same piece of the same material, leav- 
ing upon that piece their varied impression. 
It is one purpose, accomplished upon the same 
subject matter, by one operation, at one in- 
stant of time. Complex as this operation is, 
the board is single afterwards, as it was be- 
•fore. It was a rough, unshapen plank; it is 
still no more than a plank, though fitted for 
a definite use. 

But there is another and conclusive answer 
to the objection of multiplicity. Although 
the rotating grooving wheels and knives, or 
the rotating planing knives might be removed, 
and one or two of the other operations be 
nevertheless carried on effectively, yet there 
is one part of the improvement essential to 
each several operation, which is, of itself, al- 
together useless, but which, combined with 
one or more of the other powers and pro- 
cesses, is effective. That is, the rollers and 
the superior cylinder, which keep the plank 
or board fastened down on its bed, while it is 
subjected to one or more of the three opera- 
tions of planing, tonguing and grooving. 
Here then is a complex yet unique machine. 
It Is difficult to define its peculiar nature or 
character. It is a combination or aggregate, 
for it is made up of many parts and of several 
operations. But certainly, it is not, as has 
been supposed, a mere combination. It is an 
unique machine, for one great and important 
purpose. And its combination does not con- 
sist in uniting three several and separable 
perfect machines, but in employing certain 
powers and processes never before applied 
to effect either object, but now made to oper- 
ate so as to produce at the same time, on thet. 
same substance, three effects, each equally 
necessary to one single and distinct purpose. 
The objection of multiplicity of claim results 
from misapprehension. There may be a law- 
ful patent for a new combination of existing 
machines, applied to produce one principal 
purpose or effect. Moody v. Fiske [Case No. 
9,745]. So, also, there may be a patent for a 
machine which combines several auxiliary 
operations to produce one purpose or effect. 
And such a patent is not a grant of an ab- 
stract principle, nor is it a grant of the differ- 
ent parts of any machine, but it is an im- 
provement applied to a practical use, and ef- 
fected by a combination of various mechanical 
powers to obtain one new result. Gray v. 
James [Id. 5,718]. This last definition de- 
scribes Woodworth's patent. The new re- 
sult is the complete preparation of the board, 
by giving it a smooth surface, and by the 
adaptation of a tongue 'and a groove. It is 
effected by combining no known machinery 
or machines, but by uniting various known 
mechanical powers in a new and practical 
application. The defendants' argument must 
be, that a compound machine cannot be pat- 
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ented. But a machine loses neither any of 
its intrinsic proportions, nor its uses, by being 
composed of various parts, producing vari- 
ous effects, all of -which terminate in one 
chief object or purpose. 

The object of the patent law was to en- 
courage inventions which will reduce labor. 
In the old way, planing a board was one 
operation, cutting a tongue along one edge 
was another, and cutting a groove in the other 
edge was a third. So, making a nail was 
once three operations, the forging, the shap-' 
ing and the heading. Now, since a man of 
genius has invented a machine for simplify- 
ing the manufacture of nails, and reducing all 
three operations to one, what would be 
thought of a legislative policy which should 
forbid the combination, and keep the three 
operations separate, as when manually per- 
formed? In regard to Woodworth's inven- 
tion, as described in the first specification, 
one court decided that the machine was mul- 
tiplex, and that three patents ought to have 
been issued. The administrator thereupon ap- 
plied to the commissioner of patents, who de- 
cided that the machine was not multiplex, 
and that three patents could not issue. 

In view of the argument on this seventh 
point, I respectfully ask the court to decide 
that, according to the specification, Wood- 
worth's patent is not for a mere aggregate 
of separate machines, nor yet a grant of the 
different parts of a new machine, as sev- 
eral, but is an improvement applied to a prac- 
tical use, effected by a combination of vari- 
ous mechanical powers to obtain one new 
result at one operation. The importance of 
fixing the character or legal description of 
this machine, will appear from considering 
that it will control the question whether the 
patentee shall be protected from every en- 
croachment on his invention, or whether it 
shall be free to any person to pirate its parts 
severally. 

Point VIII. Whether the court can deter- 
mine, as matter of law, upon an inspection 
of the said two patents and their respective 
specifications, that the new patent of the 8th 
of July, 1845, is not for the same invention 
for which the said patent of 1828 was granted. 

The question seems to admit of a brief an- 
swer. Certainly the old specification and the 
new one are unlike. If the new one describes 
the machine rightly, and the old one was de- 
fective in this respect, then the old one, in 
one sense, does not describe the invention at 
all. In order to decide that the specifica- 
tions are for different machines the court 
must assume the first specification to be a 
good description of a machine. But it is con- 
fessedly bad, because it has been surrendered 
and cancelled as such. I cannot present a 
clearer argument on this subject than to quote 
the late Mr. Justice Story's opinion on the 
same question:— "Upon the face of it, the 
new patent purports to be for the same in- 
vention and none other, than is contained in 
the old patent. The avowed difference be- 



tween the new and the old is, that the specifi- 
cation in the old is defective, -and that the 
defect is intended to be remedied by the new 
patent. It is upon this very ground that the 
old patent was surrendered and the new pat- 
ent was granted. The claim in the new pat- 
ent is not of any new invention; but of the 
old invention more perfectly described and 
ascertained. It is manifest that, in the first 
instance, the commissioner was the proper 
judge whether the invention was the same or 
not, and whether there was any defect in the 
specification or not, by inadvertence, acci- 
dent, or mistake; and consequently, he must 
have decided that the combination of ma- 
chinery claimed in the old patent was, in 
substance, the same combination and inven- 
tion claimed and described in the new. My 
impression is, that at the former trial of the 
old patent before me, I held the claim, sub- 
stantially (although obscurely worded) to be 
a claim for the invention of a particular 
combination of machinery for planing, tongu- 
ing, and grooving, and dressing boards, &c; 
or, in other words, that it was the claim of 
an invention of a planing machine or plan- 
ing apparatus such as he had described in his 
specification. It appears to me, therefore, 
that prima facie, and, at all events, in this 
stage of the cause, it must be taken to be 
true, that the new patent is for the same in- 
vention as the old patent; and that the only 
difference is not in the invention itself, but 
in the specification of it. In the old, it was 
defectively described and claimed. In the 
new, the defects are intended to be remedied. 
Whether they are effectually remedied is a 
point not now properly before the court. But 
as the commissioner of patents has granted 
the new patent as for the same invention as 
the old, it does not appear to me, that this 
court is now at liberty to revise his judgment, 
or to say that he has been guilty of an ex- 
cess of authority, at least, (as has been al- 
ready suggested,) not in this stage of the- 
cause; for that would be for the court, of it- 
self, to assume to decide many matters of fact, 
as to the specification and the combination of 
machinery in both patents, without any ade- 
quate means of knowledge or of guarding it- 
self from gross error." Woodworth v. Stone 
LCase No. 18,021]. I add only, that the argu- 
ment that the entertaining the question by 
the court would involve an assumption of 
facts without proof seems incontrovertible, 
and that this consideration is as conclusive 
upon this court, in this cause, at this stage, 
as it was upon the court in Massachusetts in 
that cause, on a motion for an injunction. A 
similar question arose incidentally in the 
case of Carver v. Braintree Manuf'g Co. [Id. 
2,485]. It was held, in that case, that the 
13th section of the act of 1836, and the 8th 
section of the act of 1837, authorizing the 
re-issue of a patent, because of a defective 
or redundant specification or description with- 
out fraud, or for the purpose of adding there- 
to an improvement, did not require a patentee 
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to claim, in his renewed patent, all things 
which were claimed in his original patent, 
hut gave him the privilege of retaining what 
he deemed proper; "and that the question 
whether the original and the renewed pat- 
ent were not for the same invention, involved 
matters of fact, and therefore was for the 
jury to decide upon evidence. 

Point IX. Whether^ the decision of the 
hoard of commissioners who are to determine 
upon the application for the extension of a 
patent under the 18th section of the act of 
1836, is conclusive upon the question of their 
jurisdiction to act in a given ease. My argu- 
ment on the various points relating to the 
extension under the 18th section, has pro- 
ceeded on the ground that the decision of the 
hoard of commissioners, even on a question of 
jurisdiction, was subject to review hy the 
courts of the United States. Yet the law has 
created a hoard with discretionary and ju- 
dicial power. Great public interests are in- 
volved in their decision, and, in this respect, 
the hoard act as a board of executive admin- 
istration. It may well be supposed, that if 
congress designed that their decision on any 
question should be reviewed judicially, the 
law would have directed the time, manner 
and circumstances of an appeal, and would 
have designated the appellate tribunal. 

Point X. Whether the commissioner of pat- 
ents can lawfully receive a surrender of let- 
ters patent for a defective specification, and 
issue new letters patent upon an amended 
specification, after the expiration of the term 
for which the original patent was granted, 
and pending the existence of an extended 
term of seven years, or whether such sur- 
render and renewal may be made at any 
time during such extended term. First. The 
language of the law is comprehensive and 
unlimited. It does not limit the power to re- 
new to the first fourteen years. But, in the 
same statute which provides, by the much 
discussed 18th section, for an extension for 
seven years, we find the 13th section declar- 
ing that "whenever any patent which has 
heretofore been granted, or which shall here- 
after be granted, shall be inoperative and in- 
valid, by reason of a defective or insufficient 
description or specification, it shall be lawful 
for the commissioner, &c." Now, here is a 
patent which was issued in 1828, before the 
act of 1836 was passed. It is thus far ex- 
pressly within the letter, as well as within 
the spirit of the statute. But the statute 
was, of course, designed to apply to living 
franchises. Every patent granted before 
1836, might, at any time within the term for 
which It was issued, be surrendered and can- 
celled. What was the condition of the pat- 
ent, then, on the 8th day of July, 1845, when 
it was renewed? The original term of four- 
teen years had expired. But the new act of 
1836 authorises a certain public functionary 
to certify an extension of it for seven years, 
and declares that when he shall have so cer- 
tified, the certificate shall have such effect 



upon the original letters patent, that they 
shall, to all intents and purposes, be regarded 
as if they, had issued for twenty-one years. 
The commissioner has thus certified, and so 
these letters patent have now living force and 
effect, which will last until the 27th day of 
December, 1849. Thus they are brought 
within the letter and the spirit of the enact- 
ment contained in the 13th section. Second- 
ly. The law has long been well settled, that 
when a patent has been extended, it is pro- 
longed during the additional term, subject to 
all the legal incidents of the first term. The 
rights and remedies, the risks and dangers, 
the privileges and rules of law which apper- 
tain to the patent, are prolonged with it Al- 
though it was contended that the special act 
'of congress for the relief of Oliver Evans, 
passed in 1808, was conclusive of the orig- 
inality of the invention it was held that the 
rights of the patentee remained unchanged in 
all respects, except the limited time. Evans 
v. Eaton, 1 Pet. [26 U. SJ 322. Thirdly. The 
power and duty of the commissioner to can- 
cel patents void by reason of a defective 
specification, exist independently of the 13th 
section of the act— that is to say, they exist 
independently of any words of express en- 
actment. As has been seen, such a proceed- 
ing was had under the law of 1793, which 
contained no express provision on that sub- 
ject, and was affirmed by the supreme court 
of the United States. Morris v. Huntington 
[Case No. 9,831], and other cases, before 
cited, in that connection. If, then, a new pat- 
ent could be issued as an act of ministerial 
duty, even without the authority of the 13th 
section, certainly it can be in all cases where 
the spirit of the contract between the pat- 
entee and the commonwealth requires it. 
The American continent, from its icy bound- 
aries on the north, to undefined latitudes 
within the tropics, seems to be rapidly falling 
under the political sway of our confederacy. 
The habitations of an hundred millions of 
people, and of how many more I dare not 
conjecture, are to be erected by our artisans. 
The machine in question reduces in the pro- 
portion of nine-tenths, the labor and expense 
of a necessary part of every structure, wheth- 
er it be raised for use or ornament. If my 
argument seem to have been too long, I hope 
the offence may find an apology in the im- 
portance of securing to the children of the in- 
ventor the reward allotted by his country for 
so distinguished a benefaction. 

Samuel Stevens, for defendants. 

This case presents ten questions for solu- 
tion, each of which calls for the interpreta- 
tion of different parts of the patent act of 
1836; but none of them can by possibility 
involve the consideration, or require, or even 
justify, a discussion, as to the policy of that 
law. This court have nothing to do with the 
policy of an act of congress. The question 
upon the construction of any statute is, what 
have the legislature done, not what it ought, 
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■or ought not to have done. I shall therefore 
abstain from even an attempt to answer all 
that part of the argument of the counsel for 
the plaintiff, (and which is much the greater 
portion of it,) in which he has attempted to 
demonstrate the extensive obligation resting 
Tipon the government "to foster genius or re- 
ward merit," and especially the peculiar gen- 
ius and exclusive merit of authors and in- 
ventors. That argument might have been 
very properly addressed to the law-making 
power, to induce the enactment of a statute, 
with such provisions as the learned counsel 
supposes congress, from his idea of its duties, 
•should have inserted; but how it is to aid in 
the humbler task of expounding the statute 
which has been enacted, is not so easily per- 
ceived. Nor have the merits or demerits of 
the invention for which Woodworth obtained 
his patent, the most remote bearing upon any 
of the questions to be discussed or decided 
In this case. Whether the invention is of the 
utmost public, as well as private utility, or 
whether the least possible degree of useful- 
ness that will sustain a patent, is all that 
•can be attributed to it, can make no possible 
difference in the construction of this statute. 
"The statute must receive the same construc- 
tion in the one ease as in the other. Nor has 
the history of "William Woodworth the least 
possible connection, directly or remotely, with 
any of the topics or questions which can le- 
gitimately occupy the attention of the court 
in this cause— whether he died in poverty or 
In affluence — whether he was a benefactor or 
a, beneficiary of the public, the court have no 
means of knowing; and if it had, whether he 
was one or the other, most certainly could 
not alter or affect the rules by which this 
statute is to be expounded. The considera- 
tion of those topics, therefore, will constitute 
no part of the argument which I propose to 
submit 

I. The first question presented is: Whether 
the 18th section of the patent act of 1836 au- 
thorized the extension of a patent on the ap- 
plication of the executor or administrator of 
a deceased patentee. 

To maintain the negative of this question, I 
shall endeavor to establish the following 
propositions or points: 

1. No property in, or right to, the renewed 
or extended term, is, by the act, vested in the 
patentee until such renewal or extension is 
actually obtained. Therefore upon the death 
of the patentee, before obtaining such exten- 
sion or renewal of his patent, no property in, 
or right to, such renewal or extension, can 
vest in his heirs or personal representatives. 

2. The 18th section of this statute does not, 
in terms, authorize the renewal or extension 
of a patent on the application of the execu- 
tor or administrator of the patentee. 

3. It cannot be legitimately inferred from 
the language of the statute, that the law- 
makers intended to authorize the renewal or 
extension of a patent in favor, or upon the 
application, of the executor or administrator 



[30 Fed, Cas. page 188] 

of a deceased patentee; or to give any lati- 
tude of discretion, whatever, to the commis- 
sioner of patents, or to the board which is to 
determine upon the application, as to the per- 
son upon whose application such renewal or 
extension might be granted. 

1st The executors or administrators of the 
patentee seem to have Joeen intentionally ex- 
cluded from the 18th section. This is mani- 
fest from the fact, that in other parts of the 
statute, where any right, or privilege, is in- 
tended to be given to executors and adminis- 
trators, it is given to them in express terms. 
Vide sections 5, 6, 10 and 13. 

2d. An administrator or executor of a de- 
ceased patentee, cannot perform, or comply 
with, the terms and conditions required of the 
patentee by the 18th section, to entitle him 
to a renewal of his patent; nor could any 
executor or administrator comply with the 
conditions required by the 6th section, to au- 
thorize the issuing of a patent originally, and 
therefore, those terms were varied by the 10th 
section, so as to enable an executor or ad- 
ministrator to comply with them. But there 
is no such provision in regard to the 18th sec- 
tion. 

3d. The power granted to the commissioner 
of patents and to the board, by the 18th sec- 
tion, is a special and limited power, and must 
be strictly, pursued. 

4th. The provision for the renewal of a pat- 
ent, contained in the 18th section, if it applies 
to patents issued before the passage of the 
act, is, as to those patents, a gratuity to the 
patentee, in derogation of the rights to which 
every other eitizen would be entitled upon the 
expiration of the first patent The law bestow- 
ing this gratuity, will not be extended, by con- 
struction, to persons not named in it, and who 
cannot comply with the conditions upon which 
it is to be granted. 

1. As to the first position: The question is 
not whether the inventor has any or what 
right to, or property in, his invention, inde- 
pendent of any legislative provision; but 
whether the ISth section of the act vests in the 
patentee such a right to a renewed or extend- 
ed term of his patent, which may or may not 
thereafter be granted to him under the pro- 
visions of that section, as can be regarded as 
property. After the extension of a patent is 
duly obtained under that section, I concede 
that the prolongation of the exclusive right 
thus secured is property, as much so as the 
exclusive right granted by the original patent; 
but I deny that the patentee, before obtaining 
such renewal or extension of his patent, has 
any such right to demand or have such re- 
newal granted to him, as will, either in law 
or equity, constitute property, which will de- 
scend to heirs, or vest in personal representa- 
tives. Of what description of property Is it? 
Cfearly, it is not a chattel, real or -personal, in 
possession. Is it a chose In action? This spe- 
cies of property is defined to be "a personal 
right not reduced to possession, but recovera- 
ble- by an action at law." 2 Kent, Comm. (2d 
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Ed.) 351; 2 Bl. Comm. 396. It depeuds en- 
tirely upon contract. Mr. Justice Blackstone 
says (2 Bl. Comm. 397) that all property m 
action depends entirely upon contract, express 
or implied. Has a patentee such a claim upon 
the government for a renewal or extension of 
his patent under the 18th section, as would 
entitle him to enforce it by an action at law, 
or suit in equity, if the government were li- 
able to he sued? If a similar right or claim 
existed against an individual, could it be en- 
forced by any proceeding in law or equity? 
No obligation is imposed upon the government, 
by this act, to grant an extension of a patent 
It simply authorizes it to be done, provided 
' it shall be deemed by the proper department 
consistent with the interests of the public. If 
an individual were placed precisely in the po- 
sition of the government, it would be entirely 
at his own option whether such renewal or ex- 
tension should be granted or not. 

The duty and the power of deciding upon 
an application for the renewal of a patent un- 
der this section, is vested in certain designat- 
ed officers of the government. If those, or any 
other officers of the government, refuse to per- 
form a duty imposed upon them by statute, 
and which an individual has a right to require 
them to perform, to the injury of such indi- 
vidual, this court can, by mandamus, compel 
the performance of such duty. Kendall v. U. 
S., 12 Pet. [37 U. SJ 524. Now, suppose the 
board designated to decide upon these applica- 
tions, should refuse to renew a patent, in a 
case where the patentee had complied, on his 
part, with all the requisitions of that section, 
could this court compel the board, by manda- 
mus, to renew the patent? Most clearly not. 
The decision of the board that, in its opinion, 
a renewal of such patent could not be grant- 
ed, with a due regard to the public interest, 
would be conclusive upon the subject. A right 
of any description in one person to claim the 
performance of any act by another, necessa- 
rily implies an obligation on that other per- 
son to perform such act, and an obligation too, 
which can be enforced at law or in equity; and 
where no such obligation exists, no such right 
exists. " A patentee has no more right to de- 
mand, or require, the renewal of his patent 
under the ISth section, than he has to demand 
such renewal of congress. Before the act of 
1836 was passed, congress renewed patents up- 
on the application of the patentee, requiring, 
however, of the patentee, proof of the same 
facts required to be proved by him, under the 
ISth section of that act. Act July 3, 1832, § 
2 (4 Stat. 559). Notwithstanding the act of 
1836, congress have still the right and power 
to renew a patent if they should deem proper 
to do so. But neither congress, nor the board 
of commissioners are bound, or under any ob- 
ligation, to grant such renewal. There is, 
therefore, no more right, in the patentee, to 
demand, or bave, an extension of his patent, 
under the 18th section, than he would have, 
if that statute had never been enacted. 
It was contended by the counsel for the 



plaintiff, that the property in this assumed! 
right of renewal, was similar to the property 
in a franchise; and he illustrated this argu- 
ment by this simile: "If," said he, "the state 
grant the use of a bridge, for a term of years, 
on condition that the grantee shall erect the- 
bridge, and at the expiration of his term, de- 
vote it to the public, is not this a contract 
which, if performed by the grantee, will de- 
scend to his representatives, and carry the fran- 
chise to them? Now," (continued the learned 
counsel) "is there any thing in the intangibili- 
ty of the right to an extension of a patent, or 
. in the uncertainty of its future establishment 
which exempts it from the principle of this- 
law?" No one will be disposed to deny or 
doubt the correctness of the simile or case put 
by the learned counsel, but no one can fail to 
see the inappositeness of the case supposed, to. 
the one at bar. Nor, does it require any legal 
or logical acumen, to perceive that the con- 
clusion which the learned gentleman drew 
from his hypothesis, by no means follows from- 
it. A patent or grant of any exclusive right 
after it has been duly obtained, is a franchise 
(Webst. Pat. p. 1), a privilege of royalty, or of 
the supreme power, in the hands of a subject 
or citizen. 2 Bl. Comm. 37; 4 Kent. Comm. 
(2d Ed.) 45S. Such a grant or franchise, no- 
one doubts, is property. In the description of 
the various kinds of property given in the- 
books, such a property is designated an incor- 
poreal hereditament. 2 Bl. Comm. 21; 3 Kent, 
Comm. (2d Ed.) 403. And it is called an her- 
editament, because it is heritable property, 
that is, it is property which descends to the- 
heir, and does not go to the personal repre- 
sentatives of the decedent 

But a franchise of any description has no- 
existence before it is granted. The possibility 
that a franchise may be granted to a person- 
if he apply for it, is not property of any de- 
scription. If the relation between the dece- 
dent and the sovereign power were such, that 
the sovereign power were under such an obli- 
gation to grant the franchise to the decedent 
and his heirs, as would, in the case of a pri- 
vate person, constitute a legal obligation,, 
which might be enforced at law or in equity, 
there might be some propriety in classing it 
with that species of property known as choses 
or things in action. But where no such obli- 
gation exists, to hold the mere capacity to ap- 
ply for such a grant, and the possibility or- 
even probability that the application would be- 
suecessful, when it is entirely in the discretion 
of the power to which the application is made- 
to grant it or not, to be a rigbt, amounting to- 
property, to a chose in action, would most cer- 
tainly be entirely new. It would be creating 
a species of things in action hitherto unknown 
to the law. It might just as well be said, that 
the right, or rather the privilege, of asking- 
alms, was a chose in action, which would vest 
in the executor or administrator of a decedent- 
I will not say that the law-making authority 
could not, in the plenitude of its creative pow- 
ers, exalt such a mere possibility, to a right 
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which should be regarded as property; but I 
do say, that it has not done it, and it is not 
within the constitutional powers of this court 
to do it. 

Another argument Las been urged by the 
counsel for the plaintiff, which certainly is 
entitled to attention for its boldness in setting 
at defiance well established principles, if for 
no other cause. It was contended by the 
learned gentleman, that, independent of any 
statutory provision, an inventor has a per- 
petual, absolute and exclusive right to his dis- 
covery; that the disclosure of his invention 
upon obtaining a patent for it from the gov- 
ernment, raises an equitable claim upon the 
government to renew the patent, provided 
the patentee has not, during the original term 
for which the patent was granted, been rea- 
sonably compensated for. the invention; that 
this equity is a property, vested in the pat- 
entee, which, upon his death, vests in his 
personal representatives; and that the 18th 
section of the act should be so construed, as 
to extend to and embrace this equity. To 
maintain this proposition it was asserted, (I 
say asserted, because it certainly was not 
proved,) that the state, in its organic law, 
(the constitution,) admits that the inventor 
has a perpetual, absolute and exclusive right 
to his discovery; that the state admits also, 
that so strong is the conflict between this 
private right and the public interest, that the 
private right is unsafe, and that in view of 
these facts, the state compromises with in- 
ventors, and encourages them, by securing to 
them an exclusive enjoyment of their rights 
for a limited term. To me, it is not only a 
strange, but a startling doctrine, and I think 
. it must be so to this court, and to every other 
person living under a government of laws, 
relying upon those laws for the security of 
life, liberty and property, that there is any 
kind or species of property, to which a citizen 
has a just and legal title, that cannot be pro- 
tected by those laws, and would be unsafe 
under the guardianship and protecting pow- 
er of those laws. If an inventor has a per- 
petual, absolute, and exclusive right to his 
discovery, independent of any statutory pro- 
vision, is the law, indeed, so feeble that that 
nght is unsafe? And is a right granted by 
government, any more sacred or secure, or 
more easily protected by the laws of this 
land, than any natural or inherent right? 
Is property of any description, acquired by 
any lawful means, less secure or more diffi- 
cult to protect, than the property in a mo- 
nopoly granted by government? 

But the whole and every part of this posi- 
tion of the learned counsel, is in direct hos- 
tility to the decision of the supreme court in 
the case of Wheaton v. Peters, 8 Pet [33 TJ. 
S.] 591. In that ease the court held that an 
author or inventor has no exclusive right of 
property in his works or discoveries, after he 
has published them to the world, and that 
such right never existed at common law; and, 
as it regards inventors, the court said that it 
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never had been pretended that they could 
hold, by the common law, any property in 
their inventions after they shall have sold 
them publicly, and that, in the United States, 
authors and inventors have no exclusive right 
or property in their works and inventions, 
except such as is secured to them by the acts 
of congress. And in regard to the eighth sec- 
tion of the first article of the constitution, the , 
court held that it does not provide for the ' 
protection of acknowledged existing rights, 
and that the acts of congress, under that 
clause of the constitution, instead of sanction- 
ing an existing right, created the right which 
is secured by those acts for a limited period; 
that a man is entitled to the fruits of his own 
labors, but can enjoy them only by statutory 
provisions, and under the rules of property 
which regulate society, and which define the 
rights of things in general. 

Were it necessary to sustain this judgment 
by the most clear and undoubted common 
law authority, the task would be by no 
means diflieult; but I forbear fortifying, by 
authority, a decision which is of itself the 
best authority. Starting, then, with the 
proposition that an inventor has no exclusive 
right whatever to his invention, except what 
is created and protected by the acts of con- 
gress, an inventor has no claim of any de- 
scription upon the government, equitable or 
otherwise, beyond the express provisions of 
the acts of congress; and, therefore, no equity 
exists in favor of a patentee against the gov- 
ernment, to which the 18th section of the pat- 
ent act can be extended by construction, even 
should the court be of opinion that it could, 
under the name of expounding a statute, ex- 
tend' it to cases and persons clearly not em- 
braced in its language. 

. Will any one pretend that the claim of a 
patentee to have a patent extended under the 
18th section of the act, is any greater, or ap- 
proaches any nearer to a right, or to a prop- 
erty, than the claim of an inventor to a pat- 
ent, before it is issued? By the 5th section 
of the act, the patent, when issued, secures 
the exclusive right to the patentee, his heirs, 
executors, administrators and assigns. By 
the 6th section, the first and original inventor 
of any new and useful improvement, &c, is 
entitled to a patent, upon complying with the 
conditions and making the oath thereby re- 
quired. No person pretends to deny, indeed 
it is conceded, that if the inventor should die 
before obtaining his patent, his personal rep- 
resentatives would not be entitled to, and 
could not obtain a patent by virtue of the 
5th and 6th sections. Now, is there not si 
least as much right to an original patent, 
vested in the inventor at the time of his 
death, when he has matured and completed 
his invention, but died before obtaining his 
patent, as there is to an extension of a pat- 
ent already obtained, when a patentee dies 
before such extension is granted? Has not 
the light to a patent in such case, a much 
greater resemblance to property, which would 
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vest in executors or administrators, than this 
mere possibility of an extension of a patent 
under the 18th section? And is there not 
just as much authority, under the 5th and 6th 
sections, for the issuing of an original patent 
to the personal representatives of an inventor, 
as there is under the 18th section to extend 
a patent in favor of the personal representa- 
tives of a deceased patentee? 

If an inventor complies with the 6th sec- 
tion of the act, he is eutitled to a patent; no 
discretion is vested in the commissioner of 
patents to issue or -withhold a patent; and 
should he refuse, in such case, to issue a 
patent, this court would compel him, by man- 
damus, to issue it. But if a patentee does 
all that is required of him by the 18th section, 
it is still discretionary with the board, to ex- 
tend the patent or not, as it may be deemed 
compatible, or incompatible, with the public 
interest. Can any one deny that while the 
former has some resemblance to a chose in 
action, the latter has none whatever? And 
yet, while it is conceded that, in the former 
case, the personal representatives could not 
obtain a patent, were it not for the 10th sec- 
tion, which expressly authorizes it, it is con- 
tended that in the latter case, such personal 
representatives are entitled to an extension 
by virtue of the 18th section, when the pat- 
entee has died without making any applica- 
tion for a prolongation of his patent, or com- 
plying with any other requisite of that sec- 
tion. 

2. My second proposition requires no illus- 
tration. Its truth is demonstrated by read- 
ing the 18th section. It cannot be affirmed, 
that that section, in terms, authorizes the re- 
newal of a patent on the application of the 
executor or administrator of a patentee. 

3. It cannot be legitimately inferred from 
the language of that section, that the law- 
makers intended to authorize the renewal or 
extension of a patent, provided for in that 
section, in favor of, or upon the application 
of, the executor or administrator of a de- 
ceased patentee, or to give any latitude of 
discretion whatever to the commissioner of 
patents, or to the board, as to the person in 
favor of whom, or upon whose application, 
such renewal or extension might be granted. 
The question presented by this proposition, re- 
lates solely to the interpretation of the 18th 
section of the act. In the discussion of this 
question, I shall assume, as an undisputed 
and indisputable position, that, in the expo- 
sition of the act, the court will be governed 
by the same rules and principles which con- 
trol the interpretation and construction of 
any other statute, upon any other subject. 

The most important and most universal of 
those rules and principles, and the one which 
I most desire to impress upon the mind of the 
court at this stage of the argument, is, that 
the intention of the legislature can only be 
ascertained by the language it has used in the 
act to express that intention. As expounders 
of the law, we are not at liberty to presume 
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that the legislature intended what it has not 
expressed, or expressed what it did not in- 
tend. Should courts indulge in any specula- 
tion of that kind, there would be, indeed there 
could be, no certain rule for the construc- 
tion of any statute. In Pennington v. Cox, 2 
Cranch [6 U. S.] 33, the court say: "That .a 
law is the best expositor of itself, is one of 
those plain rules, which has been uniformly 
acknowledged." In Minor v. Mechanics' 
Bank of Alexandria, 1 Pet. [26 U. S.] 46, the 
court assert the principle, that a legislative 
act is to be interpreted according to the in- 
tention of the legislature, apparent upon its 
face. The rule is laid down, explicitly and 
emphatically, in Dwar. St. 703, and the writer 
sustains his position by reference to many 
well considered cases. 

Assuming then, that the court is not at lib- 
erty, according to the well established prin- 
ciples of law governing the construction of 
statutes, to intend or suppose, that the legis- 
lature meant what it has not plainly express- 
ed or declared, I humbly, but most confidently, 
submit, that the statute in question does not 
authorize the renewal or extension of a patent 
upon the application of, and in favor of, the 
personal representatives of a deceased pat- 
entee. 

First. It is manifest from the provisions in 
other sections of this act, that the administra- 
tors and executors of the patentee were inten- 
tionally excluded from the provisions of the 
18th section, and that congress did not intend 
to authorize the renewal or extension of a 
patent, provided for in that section, after the 
decease of the patentee. Wherever and when- 
ever congress have intended to extend this ex- 
clusive right to the heirs or personal repre- 
sentatives of a patentee, they have provided 
for it in express terms. The 6th section of the 
act authorizes the issuing of a patent to the 
inventor, upon his making the oath required, 
and complying with the other requisites of 
the statute. The 10th section provides express- 
ly that, in case of the death of the inventor, 
his executors or administrators may obtain 
the patent, and- shall hold it in trust for the 
heirs or devisees of the inventor, and pre- 
scribes the oath to be made by such personal 
representatives as a substitute for the oath re- 
quired of the inventor by the 6th section. The 
13th section provides for the surrender of a 
patent by the patentee, and the obtaining of 
a new patent for the same invention, when the 
original patent is void by reason of a defective 
specification, without fraud or fault on the 
part of the patentee; the same section pro- 
vides, that this privilege shall extend to the 
executors, administrators, and assignees of the 
patentee. But the 18th section, in its terms, 
authorizes an extension of a patent only upon 
the application of the patentee. Now I sub- 
mit, if congress had intended that the benefit 
and privilege provided for by the ISth sec- 
tion, should extend to the heirs or personal 
representatives of a deceased patentee, they 
would have said so, as they did In the other 
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sections referred to. Can any legal reason be 
given why, in this particular solitary instance, 
congress should have omitted to express its in- 
tentions, as in the 10th and 13th sections, if 
it did intend that the provisions of the ISth 
section should extend to the heirs or personal 
representatives of the patentee? The omission, 
(manifestly ex industria,) of any words ex- 
tending the provisions of the 18th section to 
the heirs or personal representatives of the 
patentee, is a clear indication of the intention 
of the law-giver, that those provisions should 
not be thus extended. "Where in several stat- 
utes in pari materia," (and the principle is 
equally applicable to several sections in the 
same act,) "the legislature is found sometimes 
inserting and sometimes omitting a clause of 
relation, it is to be presumed that their at- 
tention had been drawn to the point, and that 
the omission is designed." Moser v. Newman, 
6 Bing. 556. "If," says Mr. Dwarris, "there is 
a material alteration in the language used in 
the different clauses of a statute, it is to be in- 
ferred that the legislature knew how to use 
terms applicable to the subject matter." "The 
several inditing and pruning of the different 
branches," said the judges in Edrieh's Case, 
"doth argue that the maker did intend a dif- 
ference of the purview and remedies, or other- 
wise they would have followed the same 
words." Dwar. St 707; Edrieh's Case, 5 
Coke, 118a. 

To overturn or escape all the rules which 
have been established by the wisdom and ex- 
perience of the most learned jurists for the 
construction of statutes, the counsel for the 
plaintiff reposed, apparently with confidence, 
upon the position assumed by him, that no 
reason could be divined for denying to the 
heirs and personal representatives of a pat- 
entee, the benefit of obtaining an extension of 
a patent under the 18th section, which would 
not apply with equal force against the policy 
of the 10th and 13th sections. I call this an 
assumed position of the learned counsel, be- 
cause, although he most confidently asserted 
it, he failed to prove it; indeed, he did not at- 
tempt to demonstrate its truth. ■ And the learn- 
ed counsel concluded that part of his argu- 
ment, with a defiance to the most accomplish- 
ed casuist, to find a reason for a difference of 
policy in the cases provided for in those three 
sections. Suppose there were so much of dan- 
ger and peril in this defiance, that no wrangler 
could be found of sufficient intrepidity to at- 
tempt a trial of conclusions with the learned 
gentleman, as to the truth of his hypothesis, 
do the deductions which he has attempted to 
draw from it by any means follow? The ar- 
gument of the learned counsel is simply and 
plainly this: The same reason and policy 
which induced congress to authorize the exe- 
cutors or administrators of an inventor to take 
out an original patent, where the inventor died 
before obtaining it, and also to surrender a 
patent void by reason of a defective specifica- 
tion, and take out a new patent upon a cor- 
rected specification, for the residue of the term 



of fourteen years then unexpired, required 
congress to authorize the extension of a patent 
under the ISth section, in favor of the execu- 
tors or administrators of a deceased patentee, 
and, therefore, it is to be presumed congress 
so intended. Is this so? Does it advance one 
step towards proving that congress has done 
a thing, to show it ought to have done it? Be- 
sides, the rule of law and good sense applica- 
ble to the construction of a statute is, that 
when the law-giver, in one section of the act, 
uses words which, in their terms, apply to par- 
ticular persons or things, and, in another sec- 
tion, omits those words, the presumption is, 
that he did so intentionally, understanding the 
force and effect of the use of the words in one 
section, and the omission of them in another; 
and that he intended "a difference of the pur- 
view and remedy" by the different phraseology 
of the sections, otherwise he would have used 
the same words in the several sections. This 
inference is directly the opposite of that which 
the learned counsel supposed necessarily fol- 
lowed from those facts. A statute introduc- 
tive of a new law, (as is the case of the ISth 
section of this act,) in its terms applicable to 
particular persons or things, cannot be ex- 
tended or applied by construction to other per- 
sons or things, although standing on the same 
reason. Jacob v. U. S. [Case No. 7,157]; Fos- 
ter's Case, 11 Coke, 64a. 

But suppose congress unintentionally, and 
through mere inadvertence, omitted, in the 
ISth section, the provision in favor of execu- 
tors and administrators contained in the 10th 
and 13th sections, would it help the plaintiff's 
case? Can this court, by construction, insert 
those provisions in the ISth section? Lord El- 
lenborough, in the case of Rex v. Skone, 6 
East 514, 518, has answered this question. 
"It is no question for us," says that learned 
judge, "whether it would be expedient that 
there should be an appeal to the sessions in 
the case of a conviction before two justices of 
lite peace, for a penalty in respect of the malt 
duty. If there be no words of reference to 
any act giving such an appeal, we cannot sup- 
ply the want of them. Now the clauses in the 
statutes of Car. II. and Geo. n. have not the 
word 'penalties' in those parts giving the ap- 
peal;" (the words of those statutes describing 
the convictions for which an appeal was given, 
being "forfeitures and offences,") "and when 
that word occurs in other clauses, in other re- 
spects facsimiles, it seems as if the omission 
were intentional; but if it were not intended, 
we can only say of the legislature, quod voluit 
non dixit." In Dwar. St. 790, a like rule is 
laid down as the result of adjudged cases on 
the subject. But the hypothesis of the learn- 
ed counsel, of which he so confidently chal- 
lenged a refutation, and from which he has 
attempted to draw his conclusions, has no 
foundation in truth. If I am not wholly in 
error in regard to the policy and the main ob- 
ject of the provision of the constitution on this 
subject, and of the laws framed in pursuance , 
of that provision, they furnish a sufficient and 
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most satisfactory reason for the provisions of 
the 10th and 13th sections, ■which can have no 
application to the provisions of the 18th sec- 
tion. The late Mr. Chief Justice Marshall, in 
delivering the judgment of the court in the 
case of Grant v. Raymond, 6 Pet. [31 U. S.] 
218, 243, says: "The great object and inten- 
tion of the act is to secure to the public the 
advantages to be derived from the discoveries 
of individuals, and the means it employs are 
the compensation made to those individuals 
for the time and labor devoted to those dis- 
coveries, by the exclusive right to make and 
sell the things discovered for a limited time." 
The same doctrine is laid down by Mr. Jus- 
tice Ashhurst, in Turner v. Winter, 1 Term R. 
602, 603. Many other authorities might be ad- 
duced, were it necessary, to show that such is 
the true exposition of the principles, policy and 
object of the laws authorizing these monopo- 
lies. It is upon the same principle that the 
law declares a patent void, if it turns out that 
the patentee was not the first and original in- 
ventor, or if he has suffered his invention to 
get into public use before obtaining his pat- 
ent, or if he does not describe his invention 
truly, and with sufficient intelligence to be un- 
derstood by others. In either case the patent 
ts void, because the consideration upon which 
tt was granted fails. 

The great object of these laws, then, being 
to give the public the benefit of the discov- 
eries of individuals, and the exclusive right 
granted to those individuals to use the inven- 
tion for a limited period, as a compensation 
for the time and labor devoted to those dis- 
coveries, and the disclosure of them to the 
public, being the means employed to obtain 
this public benefit, it follows that the same 
policy which would induce the grant of a pat- 
ent to the inventor, would dictate a similar 
grant to the legal representatives of an in- 
ventor, who has died before disclosing his in- 
vention. The public would derive the same 
benefit from the disclosure of an invention by 
the executors and administrators of an in- 
ventor after his death, and the government 
should grant the same compensation to the 
heirs or devisees of an inventor for such dis- 
closure, as it would to the inventor himself. 
No such reason, however, can apply to the 
case of the extension of a patent provided for 
by the 18th section. In that case, the dis- 
closure has already been made; the patent 
for fourteen years, (the stipulated compensa- 
tion for the invention and disclosure,) has al- 
ready been granted to the patentee; a further 
grant of seven years is entirely at the option 
of the government, based upon no new con- 
sideration of a new invention, or new dis- 
closure, from which the public would or 
could derive a benefit; but, on the contrary, 
such extension takes from the public that 
which they are fairly in possession of, and to 
the benefit of which they are justly entitled. 
In Shaw v. Cooper, 7 Pet [32 TJ. S.] 2&2, 320, 
the court say: "The patent law was design- 
ed for the public benefit as well as for the 
SOfed.cas. — 13 



benefit of inventors. For a valuable inven- 
tion, the public, on the inventor's complying 
with certain conditions, give him, for a lim- 
ited period, the profits arising from the sale 
of the thing invented. This holds out an in- 
ducement for the exercise of genius and skill, 
in making discoveries which may be useful 
to society, and profitable to the discoverer. 
But it was not the intention of this law to 
take from the public that of which they were 
fairly in possession." This principle applies 
equally to the case of a possession acquired 
by the public, by the disclosure upon obtain- 
ing a patent, as to a possession of a discovery 
acquired before a patent for it is issued, by a 
promulgation of it to the public by the in- 
ventor. 

The conditions upon which a renewal or 
extension of a patent is authorized by the 
18th section, furnish another reason why con- 
gress would intentionally exclude executors 
and administrators from the purview of that 
section. None but a patentee himself could 
have any accurate knowledge of the facts re- 
quired to be shown to authorize an extension 
of a patent for an additional term. The pat- 
entee is required to furnish to the board a 
statement in writing, under oath, of the as- 
certained value of the invention, and of his 
receipts and expenditures, sufficiently in de- 
tail to exhibit a true and faithful account of 
loss and profit in any manner accruing to 
him from and by reason of said invention. 
And the patent is only to be extended in case 
it shall be just and proper, by reason of the 
patentee, without neglect or fault on his part, 
having failed to obtain from the use and sale 
of his invention a reasonable remuneration 
for the time, ingenuity and expense bestowed 
upon the same, and the introduction thereof 
into use. How is it possible, in the nature of 
things, that his executor or administrator 
could know anything of this? Is it within 
the range of possibilities, that any person but 
the inventor himself, could have any accu- 
rate or certain knowledge of the time spent, 
of the study and reflection bestowed, of the 
mental powers exerted, in projecting and ma- 
turing the invention, or of the amount of time 
and money expended in experimenting upon 
his discovery, and the introduction of it into 
use, or how much he has received for or on 
account of the invention, or how much he 
might have received therefor, with proper 
attention, or without neglect or fault on his 
part? Congress undoubtedly appreciated the 
uncertainty that must necessarily exist in re- 
lation to the best information that could be 
given by an executor or administrator upon 
this subject, and for that reason deemed it 
discreet to confine the provisions of that sec- 
tion to the patentee alone. The 13th section 
proceeds upon the principle that the inventor, 
having in good faith complied with the policy 
and provisions of the law on his part, has a 
just right to expect that the government will 
secure to him and his heirs the exclusive use 
of his invention for fourteen years, as a re- 
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•ward for his ingenuity, skill and science, and 
as a remuneration for the disclosure of his 
invention to the public, and that, if from any 
defect in the patent issued, such exclusive 
right is not secured to him, and no blame or 
fault is imputable to him, the government 
will, by a new and valid patent, secure to 
him such exclusive right. Such is the view 
taken of the act of 1793, in the case of Grant 
v. Raymond, 6 Pet. [31 IT. S.] 218, 243. The 
same principle which would require the is- 
suing of a new patent in such case to the 
patentee, would require it to be issued to his 
heirs or personal representatives for the un- 
expired portion of the fourteen years. The 
compensation agreed to be given by the gov- 
ernment, is a valid patent for fourteen years, 
to the patentee, his heirs or assigns; and 
when the patent issued turns out to be void, 
a new and valid patent could, with no more 
propriety, be refused to the heirs or assigns 
of the patentee, than to the patentee himself. 
The government has received the considera- 
tion for which a valid patent should be grant- 
ed, and which the government admits it is 
bound to grant; and the death of the person 
entitled to this grant does not exonerate the 
government from the obligation. Upon this 
principle, and for this reason, the 13th-section 
of the act of 1836 was framed. But no such 
principle or reason exists in regard to the 
18th section of the act. 

Second. The 18th section of this act cannot 
be so construed as to authorize the renewal 
or extension of a patent, in favor of the per- 
sonal representatives of a deceased patentee, 
because such representatives cannot comply 
with the terms and conditions required by 
that section to authorize the renewal of a 
patent. The 18th section requires the oath 
of the patentee to the statement in writing 
which is required to be made to the board. 
Such, I submit, is the plain import and mean- 
ing of the words used. After providing that 
the application for an extension of a patent 
shall be made by the patentee, in writing, 
to the commissioner of patents, prescribing 
the notice to be published by the commis- 
sioner, and designating the persons who shall 
constitute the board to hear and decide upon 
the application, the section proceeds in these 
words: "The patentee shall furnish to said 
board a statement in writing, under oath, of 
the ascertained value of the invention, and 
of his receipts and expenditures, sufficiently 
in detail to exhibit a true and faithful ac- 
count of loss and profit in any manner ac- 
cruing to him from and by reason of said 
invention." Under whose oath is this state- 
ment to be furnished? From the nature of 
the facts required to be verified by this oath, 
facts the knowledge of which must, from 
their character, rest almost, if not entirely, 
exclusively with the patentee, can there be 
any doubt that the verification of these facts, 
required by this section, is the oath of the 
patentee? Besides, the terms of this section 
are so explicit, that nothing is left for con- 



struction or criticism. The patentee shall 
furnish a statement under oath. Does not 
this language as clearly and unequivocally 
require the oath of the patentee, as if the 
word "his" had been inserted between the 
words "under" and "oath?" Can any one 
suppose that congress had the most remote 
idea, that this statement should or could be 
verified by the oath of any other person than 
the patentee? An executor or administrator 
cannot comply with this requirement of the 
section any more than he could with the re- 
quirement, in this respect, of the 6th section. 
By the 10th section, congress made a special 
provision, varying the oath to be made when 
executors or administrators apply for an orig- 
inal patent, but no such provision has been 
made in relation to the 18th section. 

My learned adversary has urged with much 
earnestness, that the object of congress in 
enacting the section in question, was exclu- 
sively to reward and eneourage inventors, "to 
foster genius and reward merit" — that this 
object could not (as he conceives) be suffi- 
ciently accomplished, without a provision in 
favor of the children of the inventor who 
may be and often are left destitute at his 
death— and that therefore it is the duty of 
the court to give a construction to this sec- 
tion, which will extend its provisions to per- 
sonal representatives of the deceased pat- 
entee. If such were the object of congress, it 
is certainly to be regretted that it has not in 
some way expressed it, or given some hint of 
it in some of the laws which have been pass- 
ed upon this subject. It was certainly a very 
plain and easy matter for congress to have 
made such a provision as the learned gentle- 
man supposes it intended to make and ought 
to have made, had it deemed it expedient to 
do so. But I have heard no argument which 
tends to prove that this law owes its origin to 
the object supposed by the learned counsel. 
Certainly the argument would furnish no rea- 
son for extending a patent in favor of the 
personal representatives of a patentee who 
had no family, no children, or (as might be 
the case) no heirs. And suppose the patentee 
should die deeply in debt and leave a desti- 
tute family. This family could not be bene- 
fitted by an extension of his patent, unless 
its value should be more than sufficient to 
pay his debts. The patent, when extended 
in favor of his executors or administrators, 
would be assets in their hands to be adminis- 
tered as a part of his estate. 

Again, the patentee may not be the in- 
ventor, he may not be the man of genius and 
of merit, which the government ought to 
foster and reward. An inventor may assign 
his invention before obtaining a patent, and 
the patent be taken out in the name of the 
assignee. Act March 3, 1837, § 6 [5 Stat. 
193]. What benefit would the renewal of a 
patent in favor of the personal representatives 
of such a patentee, be to the family of the in- 
ventor? How would the extension of such 
a patent "foster genius or reward merit?" 
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If the object of congress had been to benefit 
the children of inventors, it is inconceivable 
how or why they would enact a law in the 
words of the 18th section of this act, which, 
according to the construction attempted to be 
given to it, would in most cases benefit only 
the creditors of the inventor, and in many 
cases benefit neither the inventor, nor his chil- 
dren, nor his creditors, and which, in its 
terms, applies to all patentees whether they 
are inventors or not, or do or do not leave 
any children or heirs to be benefitted. No 
principle in aid of the 'plaintiff's construction 
of this section, can be extracted from the pro- 
ceedings of the privy council under the stat- 
ute of 5 & 6 Wm. IV. In England the crown 
is the fountain from which all monopolies 
flow. Previous to the reign of James L, mo- 
nopolies of every description and for unlim- 
ited periods, were created by letters patent 
from the crown. Such grants were simply 
the exercise of the royal prerogative, the orig- 
inal source of power, from which all such 
and the like privileges and franchises emanat- 
ed. This portion of the royal prerogative was 
frequently exercised in a manner greatly to 
prejudice the business, commerce, and pros- 
perity of the kingdom. To remedy such 
abuses the statute of 21 Jae. I. c. 3, common- 
ly called the "Monopoly Act," was passed. The 
1st section of that act declared all monopolies 
to be against public policy and void. The 
6th section contained a proviso excluding 
from the operation of the first section, -let- 
ters patent for a period not exceeding 14 
years, for the sale, making and working of 
any manner of new manufacture in the king- 
dom. The act of 5 & 6 Wm. IV. c. 83, amend- 
ed the Gth section of the monopoly act, so 
as to authorize the crown, if in its wisdom 
and discretion it should deem it proper and 
expedient, by and with the advice of the 
privy council, to enlarge or prolong the time 
for which such letters patent were authorized 
by the 6th section of the monopoly act, for a 
period not exceeding seven years. Although 
by these acts the power of the crown as to 
granting patents is thus limited, yet in grant- 
ing or prolonging patents which are not pro- 
hibited by these acts, the crown still acts as 
the original source of power— possessing in 
that respect the same power that the con- 
gress of the United States does, and, there- 
fore, in the exercise of that power, it prolongs 
patents in favor of the heirs or assignees or, 
executors or administrators of a particular 
patentee. Congress may do the same by spe- 
cial act, or it might if it deemed proper, pass 
a general act, authorizing the extension of a 
patent by any officer or officers it might des- 
ignate, in favor of the personal representa- 
tives or heirs of a deceased patentee. 

But the question here is not what congress 
has the power to do, but what it has done. 
Has it, by this 18th section, granted the pow- 
er to the board therein mentioned, to extend 
a patent, in favor of the executors or admin- 
istrators of a deceased patentee? This board, 



acting under this section, is not the original 
source of power, but a mere servant or agent 
of the original source of power, acting under 
and by virtue of a delegated limited author- 
ity; and the question is not what authority 
or powers the principal might have bestowed 
upon this agent, but with what power or au- 
thority, it has clothed this agent. Demon- 
strating that congress might have granted to 
this board the power claimed for it, is not ad- 
vancing one step towards proving that it has 
done so. 

Third. This brings me to the consideration 
of the third proposition under my third point, 
which is that the power granted to the com- 
missioner of patents and to the board, by the 
18th section of this act, is a special and lim- 
ited power, and must be strictly pursued. Is 
the power given by this section limited and 
special? Of this there can be no doubt. It 
certainly is not a general power to extend all 
patents, in favor of any person, in the discre- 
tion of the board. "Where a jurisdiction is 
limited by custom or by statute, either, 1st, 
as to place, as a leet or corporation, or, 2d, 
as to persons, or, 3d, with respect to the sub- 
ject matter, it is deemed a special and limit- 
ed jurisdiction; and its proceedings in a case 
arising out of the place, or in favor of persons 
not named in the statute giving the power, or 
upon a subject matter not mentioned in the 
statute, or in a mode or manner not specified 
in the statute, are coram non judice and void. 
Perkin v. Proctor, 2 Wils. 382; Case of The 
Marshalsea, 10 Coke, 74-76. 

The power conferred on the secretary of 
state by the patent act of 1793, was a special 
and limited power; and hence it was held in 
Pennock v. Dialogue, 2 Pet. [27 U. S.] 1, 
that the patentee acquired no title to his 
patent, without a strict compliance with all 
the preliminary steps required by that stat- 
ute. Clearly, under that act, the secretary of 
state had no power .to issue a patent in favor 
of any other persons than those named in the 
act Could he dispense with a strict compli- 
ance with anj* one of the provisions of that 
act? His whole power to act in the prem- 
ises, depended upon a strict compliance by the 
patentee with every requirement of the act. 
It is contended that the board organized by 
the 18th section of the present act, is a ju- 
dicial court, whose judgments or decisions 
upon the subject matter before it are conclu- 
sive. If this board were to be deemed a ju- 
dicial court, the conclusions drawn from that 
supposition by the plaintiff's counsel would 
not follow. If a court at all, it is indisputa- 
bly a court of limited and special jurisdic- 
tion, and all its proceedings in favor of per- 
sons not specified in the act, or upon a dif- 
ferent application from that mentioned in the 
act, or without a strict compliance, by the 
applicant, with all the requirements of the 
statute conferring the power, would be coram 
non judice, and void. But, I insist, the board 
act as commissioners by virtue of the power 
or commission given them by this act, and not 
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as a court. It is not a judicial court recog- 
nized or authorized by the constitution of 
the United States. Article 3, § 1, of the con- 
stitution of the United States declares, that 
"the judicial power of the United States shall 
be vested in one supreme court, and in sueh 
inferior courts as the congress may from time 
to time ordain and establish. The judges, 
both of the supreme and inferior courts, shall 
hold their offices during good behavior, and 
shall, at stated times, receive for their serv- 
ices a compensation which shall not be di- 
minished during their continuance in office." 
By article 1, § 8, subd. 9, power is given to 
congress "to constitute tribunals inferior to 
the supreme court." It cannot be contended 
with the semblance of plausibility, either, 
that the persons composing the board con- 
stituted by the 18th section of this act, are 
judges within the provision of the constitu- 
tion, or that the board is a tribunal inferior 
to the supreme court. Its decisions cannot be 
reviewed by the supreme court, nor can that 
court, by mandamus, or otherwise, interfere 
with its action; nor are the powers and du- 
ties of the board, within the judicial powers 
of the government. By article 3, § 2, of the 
constitution, "the judicial power shall extend 
to all cases in law and equity, arising under 
the constitution, the laws of the United States, 
and treaties made, or which shall be made, 
under their authority." This is all of the 
section which is applicable to the question 
now under consideration. 

The late Mr. Justice Story, in his Commen- 
taries on the Constitution (volume 3, § 1639), 
says, that the terms "law and equity," as 
used in this section of the constitution, mean 
"law and equity," according to the known le- 
gal definition of those terms, in the juris- 
prudence of England, at the time of the adop- 
tion of the constitution, and that by this sec- 
tion the constitution appeals to and adopts 
the common law to the extent of making it a 
rule in the pursuit of remedial justice in the 
courts of the Union. In the same volume (sec- 
tion 1640), this learned jurist defines the words 
"cases in law and equity," as used in this 
section of the constitution, to be cases which 
arise under the constitution, laws and treaties 
.of the United States, and which can be liti- 
gated in the ordinary mode of proceeding in 
a court of common law, or in a court of equity. 
He says: "A case is a suit in law or equity, 
instituted according to the regular course of 
judicial proceedings; and when it involves 
any question arising under the constitution, 
laws or treaties, of the United States, it is 
within the judicial power confided to the 
Union." By an act of congress "to provide 
for the settlement of the claims of widows 
and orphans, and to regulate the claims to 
invalid pensions," approved March 23, 1792 
(1 Stat. 243), it was provided that certain 
disabled persons therein mentioned, should 
be entitled to be placed on the pension list 
of the United States for such time, and to 
be entitled to sueh allowance, not exceeding 



a certain rate, for arrears of pensions, as the 
circuit court of the district in which they 
respectively resided, might think just The 
act, then, prescribes certain preliminary 
proofs to be presented by the applicant to the 
court, and then the section (section 1), con- 
cludes in these words: "The circuit court, 
upon receipt of the proofs aforesaid, shall 
forthwith proceed to examine into the nature 
of the wound, or other cause of disability of 
such applicant, and having ascertained the 
degree thereof, shall certify the same, and 
transmit the result of their inquiry, in case, 
in their opinion, the applicant should be put 
on the pension list, to the secretary at war, 
together with their opinion in writing, what 
proportion of the monthly pay of such appli- 
cant will be equivalent to the degree of disa- 
bility ascertained in manner aforesaid." The 
third section of the act required the several 
circuit courts to continue in session five days 
at the least, from the time of opening the 
sessions thereof, that such disabled persons 
might have full opportunity to make appli- 
cation for relief under that act. 

Immediately after the passage of this act, 
applications for relief under it, were made to 
the circuit court for the district of New York. 
That court, then consisting of Chief Justice 
Jay and Mr. Justice Cushing of the supreme 
court, and Judge Duane, the district judge of 
that district, were unanimously of opinion: 
"That by the constitution of the United 
States, the government thereof is divided Into 
three distinct and independent branches, and 
that it is the duty of each to abstain from, 
and to oppose, encroachments on either; that 
neither the legislative nor the executive 
branches can constitutionally assign to the 
judicial any duties, but such as are properly 
judicial, and to be performed in a judicial 
manner; that the duties assigned to the cir- 
cuit courts by this act are not of that de- 
scription. As, therefore, the business as- 
signed to this court, by the act, is not judi- 
cial, nor directed to be performed judicially, 
the act can only be considered as appointing 
commissioners for the purposes mentioned 
in it, by official instead of personal descrip- 
tion; that the judges of this court regard 
themselves as being the commissioners des- 
ignated by the act, and therefore as being at 
liberty to accept or decline that office; that 
as the objects of this act are exceedingly 
benevolent, they will execute it in the capac- 
ity of commissioners." The circuit court for 
the district of Pennsylvania, consisting of 
Mr. Justice Wilson and Mr. Justice Blair of 
the supreme court, and Judge Peters, district 
judge for the district of Pennsylvania, certi- 
fied their unanimous opinion to the president, 
that the court could not proceed under that 
act; and one reason assigned was, that the 
business directed by it was not of a judicial 
nature, and formed no part of the power 
vested by the constitution in the courts of the 
United States; and consequently, had the 
court attempted to perform the duties assign- 
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ed by the aet, it would have proceeded with- 
out constitutional authority. The circuit 
court for the district of North Carolina, con- 
sisting of Mr. Justice Iredell of the supreme 
court, and Judge Sitgreaves, the district 
judge, came to a similar conclusion, which 
they maintained in a very elaborate argu- 
ment. Hayburn's Case, 2 Dall. [2 U. S.] 410 
to 414, note. The board, therefore, created by 
the 18th section of this act, is not a court. 
It is no part of, nor in any manner connected 
with, the judiciary. It constitutes no portion 
of the judicial branch or department of the 
government; its powers and duties are not 
within the judicial powers of the govern- 
ment. 

Mr. Seward— What do you say of courts , 
martial? Are not they courts authorized by 
the constitution? 

Mr. Stevens— I say courts martial are part 
and portion of the war and navy depart- 
ments, having no connection whatever with 
the judiciary; they are not mentioned in the 
constitution, and are only authorized by im- 
plication, as being necessary incidents to the 
power given to congress by article one, sec- 
tion eight, to raise and support armies, and 
to provide and maintain a navy. This board 
is a board of commissioners, with special and 
limited jurisdiction and powers. It is an in- 
ferior jurisdiction, not proceeding according 
to the common law. Such a tribunal ac- 
quires no jurisdiction, unless every prelimi- 
nary step is taken in the manner, and by the 
person, prescribed by the statute. Jones v. 
Reed, 1 Johns. Cas. 20;- Smith v. Bouchier, 
cited in 2 Wils. 38*5. The preliminary juris- 
dictional facts, required by the 18th section of 
this aet, to authorise the board to act at all 
upon the application are: 1st. The patentee 
must make application to the commissioner 
of patents, for the renewal. 2d. The applica- 
tion must be in writing. 3rd. The sum re- 
quired must be paid. 4th. The commissioner 
must publish notice, as required. 5th. The 
patentee must furnish to the board a state- 
ment in writing under oath of the ascertained 
value of the invention, &c. If any of these 
steps are omitted, the board acquires no ju- 
risdiction to act upon the application. The' 
power must be strictly pursued; nothing is 
to be taken by implication. Now, is there 
any more authority given by this section to 
the board to entertain and act upon the ap- 
plication of an executor or administrator of 
the patentee, than upon the application of 
the heir, or assignee, or devisee of the pat- 
entee? Can the application be made by a 
different person than the one designated by 
the statute? Can any application, except one 
in writing, give jurisdiction? Can the publi- 
cation of notice, or the statement of the pat- 
entee in writing, under oath, of the ascer- 
tained value of the invention,, as required by 
the statute, be dispensed with? Has the 
board any such dispensing power? If the 
board can dispense with any one of these 
requisites, it may dispense with the whole. 



The statute securing to authors an exclu- 
sive right in their works, is authorized by 
the same clause of the constitution, and is 
very analogous in principle to the act. now 
under consideration. In regard to that act, 
the supreme court held, in the case of Whea- 
ton v. Peters, 8 Pet. [33 TJ. S.] 591, 664, that 
no requirement of the statute, whether im- 
portant or unimportant, could be dispensed 
with; and that if any one of the provisions 
of the statute, however unimportant the 
court might deem it, were not strictly com- 
plied with, the author acquired no title to an 
exclusive right in his book. The same doe- 
trine was held by Mr. Justice Washington, 
in the case of Ewer v. Coxe [Case No. 4,584]. 
The case of Grant v. Raymond, 6 Pet. [31 XT. 
SJ 218, is relied upon as authority for the 
latitude of construction contended for by the 
plaintiff. I confess I axa unable to see the 
least analogy between the principle decided in 
that case, and that contended for in this. 
The main question presented in that ease 
was whether the law of 1793 authorized the 
secretary of state to issue a valid patent to 
an inventor, after he had issued a void one, 
in a ease where no fault or blame was im- 
putable to the inventor. The court, after 
much hesitation, and not without doubt, came 
to the conclusion that the issuing of a void 
patent did not exhaust the power of the sec- 
retary of state under that aet, and that he 
could issue a valid patent for that portion of 
the fourteen years then unexpired. This 
was, doubtless, correct; all the requirements 
of the statute were complied with; a void 
patent was issued; that was no patent; so 
that the ease, in legal effect, stood as though 
no patent had before been issued, although 
the application in due form had been ma.de. 
by the inventor several years before. 

Fourth. The fourth proposition under my 
third point is, that the provision in the ISth 
section for the renewal of a patent is, as to 
patents issued before the passage of that act, 
a gratuity to the patentee, in derogation of 
the rights to which every other citizen would 
be entitled upon the expiration of the first 
patent. Such an act ought not to be extend- 
ed by construction beyond its express terms. 
All grants from the government are con- 
strued strictly against the grantee. In this 
respect the rule of construction is different, 
from that which is applied to grants between 
individuals. But between" individuals, a 
grant which is a gratuity— a deed of gift— is 
always construed strictly against the donee. 
The donor is never presumed to have given, 
or to have intended to give anything that' is 
not expressly mentioned, or to a person not 
expressly named in the deed. In relation to 
public grants, by aet of the legislature, Mr. 
Chief Justice Taney, in the case of Charles 
River Bridge v. Warren Bridge, says— the 
rule is well settled, that, in grants by the 
public, the grantee can claim nothing that is 
not clearly given; nothing passes by impli- 
cation. 11 Pet. [36 TJ. S.] 420, 544-546. This 
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rule should tie applied with the utmost strict- 
ness to a grant that is a mere gratuity. It 
cannot be denied that so far as the 18th sec- 
tion of the act in question authorizes the ex- 
tension of a patent issued before the passage 
of that act, it is a mere gratuity to the pat- 
entee. The patentee had, in such case, re- 
ceived all that the government had agreed to 
give, and all he had a right to expect as a 
reward' for his invention; an act authorizing 
such a patent to be extended for seven years 
longer, is a grant of a monopoly in deroga- 
tion of the rights of the public, without con- 
sideration. It is, therefore, submitted that 
such a gift ought not to be construed to ex- 
tend beyond the party expressly named, nor 
should it take effect at all, but upon a strict 
and literal compliance with the conditions re- 
quired by the act. 

II. The second question presented is, wheth- 
er by force and operation of the 18th section 
of the act of July 4th, 1S36 [5 Stat. 124], en- 
titled "An act to promote the progress of the 
useful arts, &c," the extension granted to Wil- 
liam W. Woodworth as administrator on the 
16th day of November, 1842, enured to the 
benefit of assignees under the original patent 
granted to William Woodworth on the 27th 
day of December, 1828; or whether said ex- 
tension enured to the benefit of the adminis- 
trator only in his said capacity. So far as it 
regards the particular case now under argu- 
ment, this question will be wholly out of the 
case if the defendants prevail on the first ques- 
tion; because if the court shall be of opinion, 
that the act does not authorize an extension 
of a patent in favor of the personal represent- 
atives of a patentee, then the extension of 
this patent is wholly void and can enure to 
the benefit of no person. It will be necessary, 
therefore, to discuss this question on the sup- 
position that the extension of this patent in 
favor of the administrator of the patentee is 
valid; or, (which will render it still more sim- 
ple,) to assume, for the purpose of the argu- 
ment, that the renewal or extension of this 
patent was obtained upon the application of 
the patentee himself. If the 18th section of 
this act does authorize the extension of a pat- 
ent in favor of the administrator of a deceas- 
ed patentee, such administrator can have no 
greater interest in, or more extensive right to 
the benefits of such extension, than the pat- 
entee himself would have had, had he lived 
and obtained the extension or renewal him- 
self. The simple abstract question then, (to 
pursue the words of the statute,) is, does "the 
benefit of such renewal extend to assignees 
and grantees" of the original patentee? It is 
respectfully submitted that it does. (1) Such 
is the plain sense and import of the last clause 
of the 18th section. (2) Any other construc- 
tion of that section would render it unjust and 
invalid, as to those assignees and grantees of 
the original patentee, who had purchased their 
rights and obtained their grants or assign- 
ments prior to the passage of the act. 

1. The clause of the 18th section, upon the 



interpretation of which this question depends, 
is in these words: "and the benefit of such 
renewal shall extend to assignees and grantees 
of the right to use the thing patented, to the 
extent of their respective interest therein." 
The alleged obscurity of this clause does not 
arise from the language used by the framers 
of the act, but from an attempt by construc- 
tion and interpretation, to give that language 
a meaning different from the plain import of 
the words used. Our adversaries contend that 
the word "therein,'.' refers to the extended 
term, and gives the same meaning to the 
clause as if it read "to the extent of their re- 
spective interest" in such renewed or extend- 
ed term of the patent. Therefore, if the as- 
signment does not extend to and embrace the 
renewed term, or, in other words, if it is not 
an assignment in terms for the new term for 
which the patent may be extended, the as- 
signee has not only no benefit of the renewal, 
but will be precluded by the renewal from 
using the thing patented during the renewed 
term. If I may be permitted to borrow a 
phrase from my learned adversary, I would 
say that "the most accomplished casuist would 
fail" to furnish anything like a plausible ar- 
gument in favor of this construction. It is 
diametrically opposed to the intention of the 
legislature as clearly manifested by the lan- 
guage used to express that intention. Be- 
sides, such an interpretation would violate one 
of the best established rules of construction, 
by rendering the whole clause entirely nuga- 
tory and utterly useless. Every statute should, 
if possible, be so construed that every clause, 
sentence and word shall have full effect. 
Dwar. St. 763. An assignee or grantee of a 
renewed term, would, by virtue of his grant, 
be entitled to all the benefit of such renewed 
or extended term, without this clause in the 
statute. 

It is, indeed, contended, that even a specific, 
absolute grant of the extended term, before 
the extension was obtained, would not vest in 
the grantee the legal title to such extended 
term, after it should be obtained, without this 
clause in the statute; and that without that 
clause, such a grantee would be obliged to re- 
sort to a court of equity to compel the patentee 
to convey the title to the extended term after 
he had obtained the extension of his patent. 
This position is attempted to be sustained up- 
on an alleged principle of law, that it was not 
in the power of a patentee before the passage 
of this act, by any form of grant, assurance 
or covenant, to convey the legal title to an ex- 
tended term of his patent which he might 
thereafter obtain; and that before the exten- 
sion, it was not a right or property capable of 
being so transferred, as that the legal title to 
it would vest in, or enure by force of the con- 
veyance to the benefit of the vendee. The 
court, I think, cannot fail to be struck with 
the harmony and consistency of this argument, 
with that urged by the learned gentleman up- 
on the first question presented by this record, 
to prove that this possibility of an extension 
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or renewal of a patent, was such, a right or 
property as would vest in the personal repre- 
sentatives of a patentee at his death. But is 
this argument sound, or even plausible, upon 
the ground assumed by the counsel? Why 
would not the legal title of the renewed term 
vest in the grantee by virtue of the grant, if 
'it contained the necessary words to effect that 
object? The only reason that has been or 
can be urged is that from the nature of such 
contemplated future interest or right, any 
grant, or conveyance of it, must, notwith- 
standing any possible covenants of warranty 
or further assurance, necessarily be deemed 
an executory, and not an executed contract. 
Now, can it be contended that the intent, ob- 
ject and purpose of this clause, in the 18th 
section of this act, was simply to convert an 
executory into an executed contract? Could 
any object or purpose, more foreign from the 
sense conveyed by the words used in the 
clause, be imagined? This effect is attempted 
to be given to the statute under the name of 
construction. Nothing of the kind is to be 
found in its language. The court is asked to 
intend, independently, I may say with truth, 
in defiance of the language, that such was the 
subtle, metaphysical intent of congress, and 
that the words used express such intent. 

But the proposition of the learned counsel, 
that no form of conveyance of such extended 
term, before it was obtained, could operate so 
as to vest the legal title thereto in the grantee 
after it is obtained, is wholly unsound. Sup- 
pose a patentee had, prior to 1S36, granted by 
deed his entire right and title to his patent, 
and all the benefit secured thereby, and all 
that he might thereafter acquire in a certain 
specified territory, and had covenanted in the 
conveyance, that in case the patent should in 
any manner be renewed, extended or prolong- 
ed, all the right and title to such renewed, ex- 
tended or prolonged term of such patent, and 
all the benefits thereof, should enure to, and 
vest in, the grantee, to the extent of his ter- 
ritory; after which an act should be passed 
similar to what the ISth section of the patent 
act would be, excluding the clause in ques- 
tion, under which the patentee should obtain 
an extension of his patent for seven years. 
Could the patentee, in direct opposition to the 
covenants in his grant, maintain a suit at law 
against his grantee, for using or vending the 
thing patented within his territory, after the 
commencement of the renewed term? Would 
the grantee be driven to a court of equity for 
relief in such a case? Could the patentee in 
any manner, by the judgment of any court 
governed by the rules of law or equity, de- 
prive his grantee of the benefit of the renew- 
ed term? Certainly a court of equity would 
not sanction any such attempt Then suppose 
he brings his action at law against his grantee, 
for a violation of the patent during the ex- 
tended term, would not that covenant of the 
patentee be a conclusive defence to such an 
action? How could it be otherwise? Would 
such subsequent law of congress cancel or an- 
nul such a contract, or so far affect it. as to 



make a resort to equity by the grantee neces- 
sary for his relief? Congress has no power to 
pass a law that would so affect existing con- 
tracts. 

At the time the act of 1S36 was passed, there 
was no statute or law authorizing an exten- 
sion, renewal or prolongation of a patent, be- 
yond the original term of fourteen years. 
When, therefore, congress made the provision 
that the benefit of such renewal should extend 
to assignees and grantees, could they have 
meant assignees and grantees of the renewed 
term? Is it at all consistent with sound rea- 
soning, to suppose that congress, by the terms 
"assignees" and "grantees," meant assignees 
and grantees of a future possible interest in 
the patent, after the expiration of the original 
; term; assignees and grantees who, as the 
counsel claiming this construction insists, 
could not, from the nature of things, have 
any existence; and when, in fact, such an as- 
signment or attempt at such an assignment, 
was extremely rare; while on the other hand, 
assignments and grants, and assignees and 
grantees of the original patent, or of some in- 
terest therein, were as common as the patents 
themselves? These, I submit, are insuperable 
objections to the construction of the clause in 
question, contended for on the part of the 
plaintiff, while the construction claimed by us, 
follows from the grammatical construction 
and meaning of the words in which the clause 
is expressed. 

The term "therein" obviously refers to the 
phrase, "the thing patented," so that if all 
that is grammatically understood, were ex- 
pressed, the clause would read thus: "and the 
benefit of such renewal shall extend to as- 
signees and grantees of the right to use the 
thing patented, to the extent of their respec- 
tive interest" in the thing patented. The 
word "therein," as used in the clause, is a 
relative term, and is used to obviate the repe- 
tition of the phrase, "in the thing patented." 
This, I submit, is the plain grammatical con- 
struction of the sentence. What, then, is the 
thing patented? Clearly the exclusive right 
to make, vend and use the thing invented or 
discovered. If. as in this case, the invention 
consists in the discovery of a machine, the 
thing secured by the patent, and consequent- 
ly the thing patented, is not the machine it- 
self, but the exclusive right to make, vend 
and use that machine. An assignment or 
grant by the patentee of the whole of such 
exclusive right, for a specified territory, vests 
in such assignee or grantee all the right and 
property of the patentee, in and to such ex- 
clusive right, to the extent of such territory. 
The extent of the interest of such assignee 
or grantee is limited by the territory to which 
the grant or assignment is confined. There- 
fore, the extent of the interest of such as- 
signee or grantee in the thing patented, to 
which the benefit of such renewal extends, 
is the extent of the territory, in and over 
which he has, by the terms of his assignment 
or grant, such exclusive right. 
It is insisted, that the word "extent," used 
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in the clause, applies to duration of interest 
as -well as to extent of territory. Metaphor- 
ically or poetically, the word "extent" is 
sometimes used to express duration; but it 
is never so used in a professional sense or in 
common parlance. The term used by prop- 
erty lawyers and conveyancers, to express 
•the duration of interest in an estate, is "quan- 
tity." "The term for which the right of en- 
joyment is to continue, forms the quantity of 
the estate." 1 Prest Est. 21. No writer on 
property has ever used the word "extent," 
or "extent of interest," to designate the time 
of enjoyment. In common parlance, the- 
word "extent" is rarely, if ever, used to de- 
note duration. Extent of one's interest or 
property in a town— extent of one's planta- 
tion or farm— extent of dominion— extent of a 
road or river— designate space and not time. 
If any person were to enquire as to the ex- 
tent of the interest of a grantee or assignee 
in a patent, every one would understand the 
inquiry to be, whether the grant or assign- 
ment was of the whole patent, or of a part, 
and of what part. No one would under- 
stand such an inquiry to relate to the dura- 
tion of the interest. No definition signifying 
duration, is given to the word "extent," by 
the best lexicographers. Walker defines it to 
mean— "space or degree to which a thing is 
stretched." Johnson— "space or degree to 
which a thing is extended." Webster, (first 
octavo edition,) defines it thus: "1st, space 
or degree to which a thing is extended; hence 
compass, bulk, size; as, a great extent of 
country, or of body; 2d, length; as, an ex- 
tent of line; 3d, communication, distribution; 
4th, in law; a writ of execution, or extendi 
facias." It is not to be presumed, at least it 
is not a legal presumption, that congress, in 
penning or framing this clause of the act, 
used any of the words employed for that 
purpose, in any other than their ordinary 
sense. The 18th section also declares, that 
upon the patent being so renewed, "the said 
patent shall have the same effect in law, as 
though it had been originally granted for the 
term of twnty-one years." Is there any- 
thing in this language which authorizes, or 
in the least degree countenances the con- 
struction given it by the counsel for the 
plaintiff, that the renewed patent shall only 
have this effect quoad the patentee? Can a 
sentence expressed in such clear and unequiv- 
ocal terms, be thus curtailed and restricted 
by any known rule of interpretation? I in- 
sist, not. The patent, when renewed, is to 
have the same effect in law, in all respects, 
and to every intent and purpose, as though it 
had, in the first instance, been issued for 
twenty-one years. By the express terms of 
the act, the renewal, by relation, makes it a 
patent for twenty-one years ab origine. One 
of the necessary effects in law of this is, 
that an assignment of all the patentee's in- 
terest in the patent, in any specified terri- 
tory, would vest in the assignee the whole 
right to the patent for that territory, for the 
twenty-one years. 



2. The construction contended for by the 
counsel for the plaintiff, would, if adopted, 
render the law unjust and invalid as to those 
assignees and grantees who had purchased 
their rights and obtained their grants or as- 
signments, prior to the passage of the act of 
1836. Such assignees and grantees, by virtue 
of their grants, acquired the right, as the law 
then stood, to use the thing patented in the 
manner specified in their grants or assign- 
ments, not only during the continuance of the 
original patent, but for all time to come; an 
exclusive right, during the existence of the 
patent, and a right in common "with other 
persons after the expiration of the monopoly. 
Such, we have a right to assume, was their 
just expectation, which entered into the in- 
ducement to purchase, and which constituted 
a portion of the consideration for the price 
paid for the grant. No man would give so 
much for a business of any kind, which he 
might by law be compelled to relinquish in 
fourteen years, as he would if it could be 
continued at his pleasure. True, he would 
have no exclusive right after the expiration 
of the monopoly, but he nevertheless knew 
that after the expiration of the patent, he 
would have a common right, and would have 
the benefit of being in the market, with every 
necessary material and structure, to carry 
on the business. This to start with, at the 
expiration of the monopoly, would be no in- 
considerable advantage; an advantage valua- 
ble in itself, to which he would be legally 
entitled, from having purchased and paid a 
valuable consideration for the right of pla- 
cing himself in that position. The bare mak- 
ing of the thing patented, during the exist- 
ence of the patent, ready to be used, would 
be a violation of the patent. No person but 
the patentee, or those deriving the right from 
him, could do so, with impunity. This ad- 
vantage, independent of the large sum that 
must necessarily be invested in the business 
at the expiration of the patent, is a property " 
—a right— vested in the assignee or grantee, 
by virtue of his grant, which congress has 
no power to impair, much less to take from 
him and bestow upon his grantor. A law 
which would impair, or take from a grantee 
rights, thus lawfully acquired, for the benefit 
of the grantor, would be unjust and invalid. 
Wilkinson v. Leland, 2 Pet. [27 U. Sj 627, 
657, 658. 

The grantor, or his heirs or representatives, 
have no right to do, or omit to do any act, 
which would impair or injuriously affect any 
part or portion of the rights thus granted by 
him, and no such right could be vested in 
him, or his heirs or personal representatives, 
by any subsequent law. The fourth section 
of the act of 1793, under and by virtue of 
which the assignees and grantees of the pat- 
ent in question acquired their rights, de- 
clares: "that it shall be lawful for any in- 
ventor, his executor or administrator to as- 
sign the title and interest in the said in- 
vention, at any time, and the assignee having 
recorded the said assignment, in the ofiice of 
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tlie secretary of state, shall thereafter stand 
in the place of the original inventor, both as 
to right and responsibility, and so the as- 
signees of assigns, to any degree." By what 
rule of construction, can the word "there- 
after" be held to mean any limited period? 
By the plain meaning of the language used, 
the assignee, to the extent of the right ac- 
quired by his assignment, is to all intents and 
purposes, and for all time, put in the place 
of the inventor, both as to right and respon- 
sibility. And yet the construction contended 
for by our adversaries, -would require the 
-word "thereafter" to be expunged from the 
■section, and the words "during the existence 
of the patent" substituted in its place. 

In the case of Herbert v. Adams [Case No. 
■6,394], it was held that an inventor who had 
.assigned his invention, and afterwards took 
out a patent for it, could not maintain an ac- 
tion for an infringement of the patent. Mr. 
Justice Story said, that the patentee was es- 
topped from claiming any right adverse to 
the assignee; that, although the assignment 
was made before the patent was* obtained, yet 
the assignee, by force of the 4th section of 
the act of 1793, stood in the place of the in- 
ventor, both as to right and responsibility; 
.and that the patent obtained by the inventor 
■subsequent to his assignment, enured to the 
benefit of his assignee. Now, I ask, could 
congress pass any law which could, or would, 
.at any period of time, re-invest in the in- 
ventor any right to such invention, without the 
•consent of, and hostile to his assignee? And 
more especially, if congress should pass any 
law on the subject which did not, in the most 
■explicit terms, declare such to be its object, 
would this court, by construction, give it that 
■effect? By the 7th section of the act of 1839, 
It is enacted that every person who has or 
shall have purchased or constructed any new- 
ly invented machine, &c, prior to the appli- 
■cation by the inventor or discoverer for a pat- 
ent, shall be held to possess the right to use 
.and vend to others to be used, the machine, 
&c, so made or purchased, without liability 
therefor, &c, but that the patent for such in- 
vention, if obtained within two years, shall 
not be held to be void by reason of such 
-prior sale or use, &e. The only alteration of 
the law, made by this section, is, that the 
prior use or sale of an invention shall not 
Tender a patent subsequently obtained void, 
unless such prior use, purchase or sale has 
-continued for more than two years prior to 
the application for the patent. In the case 
of McClurg v. Kingsland, 1 How. [42 U. S.] 
202, the defendant had used the invention 
four months before the inventor applied for 
his patent; and the question was, whether 
the use of the invention by the defendant aft- 
er the patent was obtained, rendered him lia- 
ble to an action for infringing the patent. 
"The court held that the defendants had a 
right to continue to -use the invention, not- 
withstanding the patent, without liability to 
the patentee or his assignee. Now, suppose 
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this patentee should get his patent renewed 
or extended under the 18th section of the act 
of 1836, would such renewal give him any 
better or greater or other right, than he had 
by his original patent? Would persons who 
were not liable to him for an infringement 
of the patent before it was extended, be lia- 
ble for the same or similar acts of infringe- 
ment, after it was extended? By the 2d sec- 
tion of the act of the 3d of February, 1831, 
to amend the several acts respecting copy- 
rights, an author may renew and continue 
his copy-right for fourteen years after the 
first term of twenty-eight years. Could an 
author, who had sold the original copy-right 
of his book to a publisher, acquire by a re- 
newal of such copy-right, any right to pro- 
hibit such publisher from publishing or selling 
such book after the expiration of the first 
term? Suppose the work were so extensive, 
and the publication so expensive, that the 
publisher should deem it advisable to publish 
a very large edition in the first instance, a 
large portion of which (of the value of many 
thousands of dollars) should remain on hand 
at the expiration of the first term of the copy- 
right. Would a renewal of such copy-right 
by the author, entitle him to prohibit the sale 
of the books thus published? Clearly, such 
an interpretation of the second section of that 
act, would render it most manifestly unjust, 
and such a construction would be still more 
indefensible, if we suppose (to make the case 
more analogous) that this second section had 
been enacted after the publisher had pur- 
chased and paid for the original copy-right 
A retroactive effect, injurious to existing 
rights, is never given to a statute by construc- 
tion. 

The very able and conclusive opinion of 
Chief Justice Taney upon this very question, 
in the ease of Wilson v. Turner [Case No. 
17,845], at the Maryland circuit, in Decem- 
ber last, divests it of all doubt. After stating 
the construction contended for by the plain- 
tiff in that case, which was the same as that 
now insisted upon, the learned chief justice 
remarks: "Now, if this be the construction 
of the act of congress, the provision in favor 
of assignees and grantees would seem to the 
court to be useless and nugatory. No one, 
we think, would suppose that the grant of 
this new right annulled all contracts made 
under the old one; and that giving to the 
patentee an additional term of seven years, 
would deprive purchasers of the right which 
they had acquired in the original term, be- 
fore the renewal was granted. If the pat- 
entee had assigned all his right in a particu- 
lar district or state, for and during? the whole 
fourteen years, or even for a- shorter period, 
surely that contract would continue binding 
upon him, notwithstanding he afterwards pro- 
cured an , extension of his patent, and con- 
gress could hardly have deemed it necessary 
to make a special provision for its protection. 
Certainly, according to this construction, the 
assignees or grantees would derive no ad- 
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vantage from the renewal. Tet the law clear- 
ly intended that they should share in the 
benefit conferred on the patentee, and have 
some advantage from the extension of the pat- 
ent for seven, years. For it provides, in ex- 
press terms, that the benefit of the renewal 
shall extend to them; thus using a word 
which shows that it was not the intention of 
Ihe legislature merely to protect interests 
which previously existed in assignees and 
grantees, but to give them a share in the 
benefit conferred on. the patentee by the re- 
newal of the patent. Moreover, assignees 
who bad purchased the title of the patentee 
in particular states and territories, and indi- 
viduals who had paid for the right to use the 
invention during the original period of the 
monopoly, might have suffered serious in- 
justice by the grant of a new and further 
term to the patentee, unless they also were 
embraced in it, and they would, therefore, 
very naturally and properly be the objects of 
protection. For, in cases like the present, 
where the patent was issued and the pur- 
chaser obtained his assignment before the 
passage of the act of 1836, both parties must 
have understood that the exclusive right of 
the patentee for its whole period was trans- 
ferred, and that at the expiration of the 
fourteen years the assignee would have the 
right to use the invention without interrup- 
tion, and without paying the inventor any 
further compensation. The object of the 
clause in question in the act of congress, is 
to preserve the contract in the sense in which 
both parties understood and intended it at 
the time it was made, and to secure to the 
purchaser the right which he intended to buy, 
and supposed he had bought, and which the 
patentee must have intended to sell, and, at 
the time of the contract, must have supposed 
he had sold. Indeed, the power of extension 
given by the act of 1836, would have operat- 
ed most unjustly upon those who had pur- 
chased the right to use a patented machine, 
if it had not been accompanied by a provision 
for their protection. For, relying on the as- 
surance given by the law, as it stood when 
the contract was made, that they had pur- 
chased for the whole period of the monopoly, 
and that they might lawfully continue the 
use of the invention after the expiration of 
the fourteen years, many grantees, after hav- 
ing obtained the assignment or grant from 
the patentee, had undoubtedly erected costly 
machinery, and encountered expenses which 
they would not havo incurred, if they had 
supposed it would be in the power of the 
patentee to forbid the use of his invention 
after the term limited by his original patent; 
and if, with these expenses incurred and ar- 
rangements made for the continued use of 
the improvement, congress had passed the 
law of 1836 without this provision in favor of 
assignees and grantees, it would have ena- 
bled the patentee to deal with them most se- 
verely and oppressively, and to exact from 
them a far heavier sum for the extended term 



of seven years, than they would have been 
willing, under other circumstances, to have 
given for the original term of fourteen." Aft- 
er further illustrating and demonstrating the 
correctness of this construction, and answer- 
ing the arguments urged against it, the learn- 
ed chief justice concludes: "Besides, the 
words of the law appear to us to admit of no 
other interpretation than the one we have- 
given. It declares that the benefit of the re- 
newal shall extend to assignees and grantees 
of the thing patented, to the extent of then- 
respective interest therein. Now, what bene- 
fit have they in the renewal, if they are ex- 
eluded from the use of the thing patented 
during the whole of the renewed term. Ac- 
cording to that construction of the law, so- 
far from receiving a benefit, they would be 
subject to loss; they would not even enjoy 
the right which they supposed they had 
bought, but would be compelled, at the ex- 
piration of the fourteen years, to stop the 
works they had constructed, at whatever loss 
it might occasion, unless the patentee gave 
them leave to proceed. Yet the law, in 
plain terms, declares that they are to derive 
an advantage from the extension, and that 
the benefit of the renewal shall extend to 
them according to their respective interests. 
In other words, it means to provide that as- 
signees and grantees shall share with the 
patentee the benefit of the renewal, according 
to the interest which they respectively ac- 
quired in the thing patented within particu- 
lar districts of country, or for their own indi- 
vidual use." 

The learned counsel for the plaintiff has 
urged, as an answer to this argument, that 
there are many inventions which do not re- 
quire the erection of costly machinery, or an 
encounter with great expense; and he in- 
stanced an invention for combining colors, in 
which case the loss of capital invested in 
machinery, must at most be very trifling. I 
will not say that such an argument is absurd, 
but, surely, it must derive its whole force, it 
must be exclusively indebted for whatever* 
consideration it may command or receive, 
wholly and entirely to the source whence it 
emanated. "What is it? The gentleman con- 
tends for a construction of this act, which 
will exclude from its provisions persons ex- 
pressly included in its language. We resist 
this construction, and, as one reason against 
it, show to the court the gross injustice it 
must inevitably work in the case pointed out. 
To this the learned counsel answers: There - 
may be other cases where the injustice would 
not be so great or so apparent. If the con- 
struction contended for by the plaintiff would^ 
inevitably work injustice in a single case, 
it demonstrates such construction to be- 
wrong, notwithstanding there may be other 
cases and other persons that would not be in- 
juriously affected by such a construction. 

It has also been urged That any citizen, when. 
a patent is about to expire, may ereet costly 
structures and machinery to use the invention 
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after the monopoly shall have expired; and 
the question is asked: Why should not con- 
gress consider his case as favorably as that of 
the assignee? I suppose the difference be- 
tween the case of an assignee -who has pur- 
chased and paid the patentee for the right to 
make, use and vend the invention, and who 
has invested his capital in that business un- 
der a just and lawful expectation, which en- 
tered into the inducement to purchase, that he 
would have a right to continue in the busi- 
ness after the monopoly expired, and a person 
who, without such right, should invest his 
capital in the same business, is too obvious to 
require illustration. 

If the interpretation of the plaintiff's coun- 
sel is adopted, it must inevitably deprive pur- 
chasers of the patented article for sale or for 
use, as well as assignees or grantees of the 
patent, of the right to vend or use the article 
purchased. Take the article of a stove for 
instance, an article of prime necessity, and 
for which hundreds of different patents have 
been obtained. Suppose a patentee, shortly 
before the expiration of his patent, should sell 
to a stove-dealer, a quantity of the patented 
stoves, or should sell a single stove to a per- ' 
son for his own use. The renewal of the pat- 
ent would authorize the patentee to prohibit 
the sale in the one case, or the use of the 
stove in the other, after the expiration of the 
original patent. Any person who may have 
purchased the patented article from the pat- 
entee, his assignee or agent, the day before 
the expiration of the original patent, be it 
ever so expensive, may the next day be pro- 
hibited from nsing it. A mere purchaser of 
the patented article for any purpose, cannot, 
perhaps, be deemed to be an assignee or 
grantee of the patent, or of any interest in it, 
or of any right secured by it, and is, there- 
fore, not within the words of the clause ex- 
tending the benefit of the renewal to grantees 
and assignees. But can it be supposed that 
congress ever dreamed, .much less intended, to 
give a patentee, under any circumstances, the 
right to prohibit the use of the patented article 
which had been sold by him, or by his au- 
thority? Can it be maintained for a moment, 
that such would be the effect of the ISth sec- 
tion, even if the clause in question had not 
been inserted in it? The term "to use" is em- 
ployed in the clause in question, in its most 
extensive sense, as it is in common parlance. 
"The right to use the thing patented" means 
the right to make any use of the thing patent- 
ed, of which it is susceptible, and which is au- 
thorized by the' grant or assignment. If the 
grant be only to make and sell the thing pat- 
ented, the only use the grantee can make of 
the invention, is to make and sell the article 
invented. If the grant be of all the patentee's 
right to the invention within a specified terri- 
tory, then the grantee can make any use of 
it which the patentee himself could. The verb 
"to use," in its general signification, means any 
, employment or disposition of a thing. Loan- 
ing money, or purchasing property with it, is 



using it. Retailing goods is the use to which 
the shop-keeper or merchant applies that kind 
of property,' while the consumption of it is the 
use to which the purchaser applies it. It has 
before been shown that Hie thing patented— 
the thing secured by the patent, is the ex- 
clusive right to the use of the discovery. Mak- 
ing and selling the article discovered, is as 
much an use of such exclusive right, as any 
employment or disposition of the article by 
the purchaser can be. 

Another argument has been urged by the 
plaintiff's counsel which should not be passed 
unnoticed. It is contended that the constitu- 
tion does not authorize any legislation on this 
subject, directly or indirectly, in favor of as- 
signees, and, therefore, if the 18th section 
does, by its terms or effect, extend the benefit 
of such renewal to assignees, such provision 
is not authorized by the constitution, and is 
therefore void. To sustain this position, the 
counsel has cited 3 Story, Comm. § 1148. Up- 
on this hypothesis, it is asserted that if the 
construction of this section is as is insisted by 
us, congress has undertaken to give the prop- 
erty of William Woodworth to his assignees, 
which it had no power to do. Now, it appears 
to me that this argument admits of a very 
plain answer. In the first place, although it is 
true that the constitution only authorizes con- 
gress to grant such exclusive right to authors 
and inventors, yet it is equally true that con- 
gress has power to annex any terms or con- 
ditions to the grant of sueh exclusive right, 
that it may deem proper. Wheaton v. Peters, 
8 Pet. [33 "Q. SJ 591. 663. It was entirely com- 
petent for congress to annex any terms or con- 
ditions to the renewal of a patent that it might 
deem proper. The patentee can accept of the 
renewal on those terms or not, as he may 
choose, but he can only have such renewal 
subject to those terms and conditions what- 
ever they may be. In the case of Wilson v. 
Turner before referred to, the court say: "The 
legislature, obviously, we think, intended to 
guard the party who had purchased from the 
patentee the right to use his invention until 
the expiration of his exclusive privilege, from 
the necessity of buying it again; and when 
they were giving to the patentee a new privi- 
lege, and one which he had no legal right to 
demand, they had undoubtedly a right to an- 
nex to it such conditions and limitations, as 
in their judgment, justice required." 

In the next place, it is an utter misconcep- 
tion, if not a perversion of the facts, and of 
the rights of the parties, to say that if the con- 
struction contended for by us be correct, it 
would be giving the property of the patentee 
to his assignee. The patentee had no legal or 
equitable claim to an extension of his patent, 
at least before this law was passed. The law 
created a new right, if it be a right, which 
had no • existence before. In creating this 
right, congress was bound to protect the in- 
terests of the grantees and assignees of the 
patentee; and the clause in question simply 
and only protects the assignees against any 
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future exaction of the patentee under the new 
light gratuitously bestowed upon him. In- 
stead of giving the property of the' patentee to 
his assignees, it only protects assignees and 
grantees in the enjoyment of the rights which 
they have purchased of the patentee. With- 
out such a provision expressed or implied, the 
law would be justly obnoxious to the objec- 
tion, that it deprived assignees and grantees of 
rights acquired by grant from the patentee, 
for the benefit of their grantor. 

The Commentaries of the late Mr. Justice 
Story, in no manner favor the views of the 
learned counsel. The monopoly act of 21 
James I. c. 3, authorizes patents to be issued 
to persons who shall introduce into the king- 
dom any new manufacture, &c, as well as to 
inventors. Our constitution authorizes con- 
gress to secure the exclusive right to authors 
and inventors only, to their respective writ- 
ings and discoveries. In the commentaries re- 
ferred to, JIr. Justice Story is discussing the 
policy of the provision in our constitution, ex- 
eluding introducers of new works and dis- 
coveries. The language of the learned com- 
mentator, referred to as authority against us, 
is this (section 1X48): "The power, in its 
terms, is confined to authors and inventors; 
and cannot be extended to the introducers of any 
new works or inventions;" clearly having no 
reference whatever, as to whether the consti- 
tution did or did not authorize congress to en- 
act any provision for the protection or benefit 
of the grantees or assignees of inventors or 
authors. Besides, congress, upon the literal 
construction of the constitution insisted upon 
by the counsel for the plaintiff, would have no 
more power to authorize the issuing or renew- 
al of a patent in favor of the executor, ad- 
ministrator, or heirs of a patentee, than in fa- 
vor of his assignees, grantees or creditors. 

V. The fifth question is so intimately con- 
nected with the second, that I beg leave now 
to present such considerations as have oc- 
curred to me in relation to it. I assume that 
the discussion of the second question has 
demonstrated, that a renewal or extension of 
the, patent under the 18th section, enures to 
the benefit of the assignees and grantees of 
the patentee. That section does not contem- 
plate or authorize the renewal of a patent, 
unless the patentee can, to some extent, be 
benefitted by it, without injury to his as- 
signees or grantees. If this be true, it neces- 
sarily follows that a patentee who has part- 
ed with his entire interest in the invention, 
is not within the spirit and intent of the 18th 
section. I have already shown that where a 
patentee assigns his discovery before obtain- 
ing his patent originally, he is not entitled to 
a patent for his own benefit, and if he do aft- 
erwards obtain a patent, it will enure to the 
benefit of the assignee. Suppose the case of 
a patentee who has, in clear and unequivocal 
terms, and for a valuable consideration, 
granted his entire interest in his invention 
and patent, future as well as present, so that 
the benefit of any extension or renewal must, 
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by force of the grant, enure to the grantee. 
Would the patentee, in such ease, be within 
the provisions of the 18th section? Clearly 
not; unless that section authorizes a renew- 
al from which the patentee can derive no 
benefit whatever. Clearly, such renewal 
could not reinvest the patentee with any right 
or title to the discovery, in direct violation of 
his grant. 

III. The third question is: Whether by le- 
gal operation and effect of the assignment 
from Woodworth (the patentee) and Strong, 
to Twogood, Halstead and Tyack, on the 28th 
of November, 1829, and the covenants therein 
contained, the benefit of the renewal of said 
patent enures to said assignees, to the extent 
of the territory specified in said assignment. 
This question is presented on the hypothesis 
that the assignee is not entitled to any benefit 
of the renewal, or to any interest in the ex- 
tended term, unless it is secured to him by the 
terms or legal effect of his assignment. Such, 
we insist, is the legal effect of the assignment 
in question. Upon this point I hope to estab- 
lish, to the satisfaction of the court, the follow- 
ing propositions: (1) That all the interest 
which William Woodworth had in and to said 
invention in November, 1829, and all the right, 
property, and interest therein, which he con- 
templated thereafter acquiring, or might 
thereafter acquire, could be legally passed or 
transferred by grant or assignment, with 
proper granting terms therein used for that 
purpose. (2) By the assignment or grant in 
question, all the interest, right, and property, 
which the patentee then had, or which he 
might thereafter acquire, to the exclusive 
right to said invention, was transferred to 
the said assignees or grantees, to the extent 
of territory embraced in said grant or as- 
signment. (3) But if the property thereafter 
to be acquired by the patentee in the exclu- 
sive right to said invention, by a renewal of 
his patent therefor, were not such a property 
as could legally be passed, or transferred by 
grant, then we submit that the covenants 
contained in said assignment, operate by way 
of estoppel, to transfer such future interest 
to said assignees, the moment it is acquired 
by the patentee or those representing him. 

1. As to the first proposition, it is contended 
on the part of the plaintiff, that at the time 
of the assignment (1829) the patentee had 
not such a property in or right to the renewed 
term, as could pass by assignment; that 
there was nothing in esse upon which an as- 
signment or grant could operate. Were it 
necessary for me to controvert this doctrine, 
I would refer the court to the argument of 
the same learned gentleman, upon the first 
question presented; where, it will be recol- 
lected, he labored with equal zeal to establish 
a diametrically opposite doctrine. It was 
necessary for his purpose then, and he at- 
tempted to prove that the interest of the pat- 
entee in this future contingent right of re- 
newal, was a chose in action; such a right 
to property as would, by operation of law, 
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vest in the administrator, and might be en- J 
forced by him. I admit I could not see any- 
thing like plausibility in that argument. The 
possibility of obtaining a patent by a pat- 
entee, was as mere a possibility in 1839 when 
the patentee died, as it was in 1829 when he 
made the assignment. The act of 1836 did 
not invest the possibility of obtaining a re- 
newal of a patent under it, with any more of 
the characteristics or attributes of property 
or right to property, than it had before. A 
possibility is not changed to a right, nor does 
it approach nearer to a right, by a change of 
probabilities in its favor. Nevertheless, un- 
sound as I deem that argument to be, unless 
the court adopt it, there can be no pretence 
of authority for the renewal of the patent in 
favor of the administrator. It is, therefore, 
only upon the supposition that the court may, 
by possibility, hold the right of the patentee 
to apply for a renewal of his patent, and the 
possibility of such application being success- 
ful, to be a right of property, which, upon 
the death of the patentee before making the 
application, will vest in his administrator, 
and constitute assets in his hands, that the 
present question becomes at all material. 
Should such be the decision of the court, it 
would establish, the proposition for which I 
am now contending. Surely, it cannot be de- 
nied, that every species of property which 
would constitute assets in the hands of an 
administrator, may be sold and transferred 
by the decedent in his life-time. Whatever 
the law might once have been, it is now per- 
fectly settled, that a chose in action, or any 
property of whatever description, may be as- 
signed, and the rights of the assignee will be 
protected at law as well as in equity. A 
claim of any description upon the govern- 
ment, which would constitute assets in the 
hands of the administrator, is capable of be- 
ing assigned by his intestate in his life-time. 
But I do not controvert the present doc- 
trine of the learned counsel. I admit now, 
what I attempted, (and I hope not without 
success,) to prove, in my argument upon the 
first question, that the liberty or power of 
the patentee to make the proper application 
for a renewal of his patent, and the possibil- 
ity of such application being granted, is not 
property or a right to property, which would 
go to personal representatives. It is only a 
possibility; and although an assignment, pur- 
porting to convey only the present interest of 
the assignor, would not pass any after ac- 
quired right, into which such possibility 
might ripen, that by no means disproves the 
proposition now under discussion. Every fu- 
ture contingent right, even a bare possibility, 
may be barred by estoppel, or may be trans- 
ferred by deed, with proper and apt words 
for that purpose, although it would not de- 
scend to heirs, or pass to personal represent- 
atives. An heir, during the life of his ances- 
tor, has only a possibility in the estate of. 
the ancestor; yet an assignment by deed or 
grant, from him to a third person, of all the 



interest he then had, or might thereafter ac- 
quire in such estate, with covenants for fur- 
ther assurance, would pass to the grantee 
whatever estate the grantor should thereafter 
acquire in the premises, at the moment he 
acquired it. 

In this case, the patentee, at the time of the 
assignment, had a present tangible property 
in his patent. The patent, securing to him 
the exclusive right to his invention for four- 
teen years, was that species of property de- 
nominated in law an incorporeal heredita- 
ment. It is classed by the writers upon 
property, as a species of real estate. The 
patentee, at that time, also had the possibil- 
ity of an extension or renewal of his patent 
for a further period. Congress had before- 
renewed patents, and they might do so again, 
by special or general law. This was a pos- 
sibility coupled with, attached to, and de- 
pendent upon, his present right and interest,, 
and was grantable over. "A bare possibility, 
coupled with some present interest, is grant- 
able over." Shepp. Prec. 252. If the grant 
or assignment contain either proper and apt 
words to transfer such possibility, as well as 
the present interest, or a present grant of 
the entire interest of the patentee in the in- 
vention, with covenants of warranty, or cove- 
nants to convey such future interest as the 
patentee might thereafter acquire, the gran- 
tee or assignee would, by force of the deed, 
become vested with such future interest as 
the patentee might thereafter acquire, the 
moment he acquired it. An heir, entitled to- 
an estate for years, the remainder in fee in 
his ancestor— the interest of the heir in the 
remainder is a mere possibility, not a right. 
Yet, if the heir should convey the whole es- 
tate with covenants of warranty, and for fur- 
ther assurance, or should convey his estate 
for years, together with his possibility in the 
remainder, or with covenants that his vendee 
should have the remainder, or so much there- 
of as he should thereafter acquire, his gran- 
tee, by force of the grant and the covenants, 
would be vested with the remainder the mo- 
ment it became vested in the grantor. An in- 
ventor has no exclusive right to his invention 
before he obtains a patent for it. Yet if he 
assign his discovery," and afterwards ac- 
quires such exclusive right by obtaining a 
patent, such exclusive right immediately 
vests in his assignee, by force of the previous- 
assignment The same principle would vest 
any extension of such exclusive right in the 
assignee. In short, the simple question is: 
Has a patentee the power of transferring to 
another any possible future extension of his- 
exclusive right? That he has such power, 
there is no ground for a reasonable doubt 

2. The assignment is by deed. It contains 
apt and appropriate words to convey and trans- 
fer all the interest which the patentee then 
had in his invention, or which he might there- 
after acquire by a renewal of his patent. The 
assignment is of all the right and interest of 
the patentee in the patent, in the territory 
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therein specified, (the county of Albany being 
a part of such territory,) to have and to hold 
the rights and privileges granted for and dur- 
ing the term of fourteen years from the date 
of the patent. The assignors then covenant 
that any improvement in the machinery, or al- 
teration or renewal of the patent, shall enure 
to the benefit of the assignees, and may be 
applied and used by the assignees, within their 
territory thereinbefore designated. It is clear, 
from the words used, that the patentee in- 
tended to grant, and supposed he was grant- 
ing, and the assignees supposed they were re- 
ceiving, a conveyance, not only of the right 
of the patentee to the original term, but also 
to any renewed term of the patent, should 
such renewed term be obtained. The inten- 
tion of the parties must govern in this as well 
as in any other case of contract, unless, in- 
deed, the whole law of contracts, as well as 
every rule for the construction of statutes, is 
to be overturned for the benefit of the plain- 
tiff in this cause. Woodworth's interest in the 
patent, in the territory embraced in the as- 
signment, was his entire interest, to the ex- 
tent of that territory, in the invention patent- 
ed. The term "patent," as used in this as- 
signment, includes the invention, or thing pat- 
ented. Webst Pat. 1. The patent was his 
title to the exclusive right to his invention; 
the whole of that right is conveyed to the as- 
signees, with an express covenant, that if the 
patent, securing that exclusive right, should 
be renewed, such renewal should enure to the 
benefit of the assignees, and that they might 
apply aud use such renewed patent within 
the territory specified in their assignment 

3. If the court should be of opinion that the 
right to the renewed term could not, from its 
nature, pass with the then present right of 
the patentee, still there can be no doubt that 
the covenants in the assignment operate by 
way of estoppel to transfer the after acquired 
interest, by such renewal, to the assignee, the 
moment such renewal was obtained by the as- 
signor or his representatives, without any oth- 
er or further conveyance. Mr. Sheppard, in 
the Touchstone (volume 1, p. 182), says that 
the effect of such covenants is to transfer all 
the present and future rights of the cove- 
nantor at once to the covenantee. Mr. Preston, 
in his edition of the same work, says, that 
such covenants operate, by way of estoppel, 
to transfer any after acquired right, to the 
grantee. The grantor and his heirs being es- 
topped, by his covenants, to assert any after 
acquired right, such right necessarily enures 
to the benefit of the grantee. No subsequent 
conveyance is necessary; the covenants oper- 
ate as a conveyance. The doctrine must be 
familiar to the court Where a grantor, with- 
out title, or with a title for years or for life, 
conveys in fee, with covenants of warranty 
and further assurance, and afterwards ac- 
quires the fee, the after acquired right enures, 
by force of the covenants, to the grantee, with- 
out any further or other assurance. This doc- 
trine is not peculiar to real estate. Where the 
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mere bailee of a chattel, without title, sells it 
absolutely, and afterwards acquires the title 
to it from the owner, he cannot assert this aft- 
er acquired title against his vendee. Mr. Shep- 
pard, in the Touchstone (volume 1, p. 161), 
says: "A covenant doth sometimes, also, 
make a transmutation of property and posses- 
sion of things, as in case of a covenant to 
stand seized of land to uses; and in case where 
one doth covenant that another shall have a 
piece of land for five years, this is a good lease 
for five years. And in law, where one doth 
covenant with another, that if he pay him ten 
pounds such a day, he shall have all his cat- 
tle in Dale, or his lease for years he hath of 
of the manor of Dale; in this ease, if he pay 
tiie money at the time, he shall have the prop- 
erty of the goods, and of the lease for years." 
It is urged that the covenants in this assign- 
ment are executory, and therefore a subse- 
quent conveyance is necessary to transfer the 
title to the assignee. In all the cases I have 
referred to, the covenants were executory. A 
covenant of warranty, a covenant for fur- 
ther assurance, and the covenants in the sev- 
eral eases just referred to in Sheppard's Touch- 
stone, are all executory covenants, and yet 
they all operate either as a conveyance or by 
way of estoppel, to transfer the title to the 
property, without any other or further assur- 
ance. The doctrine contended for by the plain- 
tiff would work the greatest injustice, and be 
productive of the greatest mischief, in the 
most common affairs of life. Suppose a per- 
son entitled to a, chattel for fourteen years, 
sells his interest in it, with a covenant that all 
the right he should thereafter acquire to it, 
should enure to the vendee, and the vendor 
should afterwards acquire a further right for 
fourteen years; could he, after the expiration 
of the first fourteen "years, reclaim the chattel 
from his vendee, or maintain any action at 
law against him for it? Would not the cove- 
nant be a complete defence to any such claim? 
Would it be any answer to such defence, that 
no further conveyance had been made by the 
vendor? In the case of Cartwright v. Amatt, 
2 Bos. & P. 43, this doctrine was applied to a 
covenant contained in an assignment of apatent. 
In that case, A., by indenture, (reciting that a 
suit was pending between him and B. respect- 
ing certain patents, and that the same could 
not be assigned without hazard of defeating 
the suit,) granted absolutely the said patents, 
with others, to 0., excepting, however, from 
the grant, until the determination of said suit, 
such patents as should be necessary to sup- 
port his, (A.'s), title. Then followed a covenant 
that A., upon the determination of the suit, 
should assign the excepted patents to C, and ' 
that, until such assignment, A. should stand 
legally possessed of such excepted patents. It 
was held that the legal interest in the except- 
ed patents, vested in C, upon the determina- 
tion of the suit, without any other or further 
assignment. 

A grantor in fee with covenants of warran- 
ty, or for further assurance, who at the time 
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of the grant has no title, but afterwards ac- 
quires one, is deemed in law, quoad his 
grantee, to have had the title at the time of 
his grant or conveyance. Hence, no other or 
future conveyance is necessary to vest his aft- 
er acquired interest in his grantee. This is 
precisely the position in which the 18th section 
of this act places the patentee, upon obtaining 
a renewal of his patent "And, thereupon," 
(upon the renewal,) "the said patent shall have 
the same effect in law as though it had been 
originally granted for the term of twenty-one 
years." Does it not necessarily follow, from 
the terms of this section, as well as from the 
principles of law applicable to such covenants, 
that the assignment in this case has the same 
-effect, as though the patent had originally 
been issued for twenty-one years instead of 
fourteen years? 
It has, however, been urged with great ear- 
. nestness, that the habendum clause in this as- 
signment restricts the grant and the cove- 
nants, to the period of fourteen years. "No 
-matter," says the learned counsel, "what the 
parties may be supposed to have stipulated 
for, and even though a right to an extension 
might have passed under the general words, 
yet those words are controlled by the haben- 
dum, and restricted to fourteen years." It 
seems that the legal effect of the habendum 
clause in grants must be directly reversed for 
the benefit of this meritorious plaintiff. The 
habendum may sometimes enlarge, but it nev- 
er restricts a grant. Sir. Preston says, the 
habendum is a formal and not an essential 
part of a deed. * Where the habendum is in- 
consistent with the grant, the grant and not 
the habendum will operate. As a grant to A. 
and his heirs, habendum to A. for life, or for 
years, the grant will operate, and the haben- 
dum be rejected as repugnant to it So, if a 
man grant rent, or common, &c, out of his 
land, by the premises of the deed to one and 
his- heirs, habendum to the grantee for years, 
or for life, the habendum is repugnant for 
a fee passeth by the premises, by the delivery 
of the deed; and, therefore, the habendum for 
years or life is void. 3 Prest. Abst 43, 45; 
Baldwin's Case, 2 Coke, 22b. Whatever in- 
terest therefore, the patentee had in his in- 
vention and patent, beyond the term thus se- 
cured by the patent whether contingent or 
merely possible, being coupled with and in- 
cident to his then present interest as patentee, 
passed by the assignment, notwithstanding the 
habendum. . Besides, the covenants expressly 
assure to the assignees any future interest that 
the patentee may acquire by a renewal of his 
patent Whatever effect the habendum may 
have on the granting clause, it can have none 
whatever upon those covenants. 

But it is contended, that inasmuch as there 
was no general law for the renewal of patents 
at the time of this assignment, the parties can- 
not be supposed to have provided, or intend- 
ed to provide, for an extension of .the pat- 
ent; that the term "renewal" does not mean 
an extension of the patent, and is, therefore, 
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inappropriately used in the 18th section; and 
that it must be deemed in law to have refer- 
ence to a new patent being issued in conse- 
quence of the original patent being void for 
some cause which would, as the law was 
then understood to be, authorize the issuing 
of a new patent for the same invention, for 
the residue of the term then unexpired, for 
which the original patent was issued. Such 
a construction of the covenants in this assign- 
ment, would not only render the covenant 
giving to the assignees the benefit of any re- 
newal of the patent, wholly nugatory and in- 
operative, but would pervert and change the 
known and well established effect and sig- 
nification of the word "renew." At the time 
this assignment was made there was no stat- 
ute authorizing a new patent to issue, in case 
the first should turn out to be void from mis- 
take, nor any general statute authorizing the 
renewal of a patent. But in the case of Mor- 
ris v. Huntington [Case No. 9,831], tried at 
New York, in April, 1824, where the patentee 
had taken out two patents for the same in- 
vention, the specification in the first patent 
not having sufficiently described the improve- 
ment, but still the first not having been va- 
cated, it was objected that the second pat- 
ent was void for that reason, and Mr. Justice 
Thompson held the second patent, (for the 
violation of which the suit was brought,) to 
be void for that reason. But he remarked, in 
making that decision, that he saw no insuper- 
able objection to entering a vacatur of the 
first patent, of record in the department of 
state, if taken out inadvertently, and that 
upon such surrender or vacatur of the first 
patent, the secretary of state might issue a 
new one (not renew the old one) for the resi- 
due of the term of fourteen years from the 
date of the first patent; but expressed some 
doubts, whether this could be done solely at 
the instance of the patentee. In January 
term, 1832, (nearly three years after this as- 
signment,) the case of Grant v. Raymond, 
came before the supreme court, on a certif- 
icate of division upon this very point, and 
the court held (6 Pet. [31 TJ. S.] 218, 240- 
244) that the secretary of state might receive 
a surrender of the first patent, and cancel the 
record thereof, and issue a new patent with 
a corrected specification, for the same inven- 
tion, for the residue of the term of fourteen 
years, where the first patent was void in con- 
sequence of a defective specification arising 
from inadvertence or mistake, and without 
any fraud or misconduct on the part of the 
patentee; that such issuing of a new and 
valid patent, was only a due execution of the 
power conferred by the first section of the act 
of 1793; and that an abortive attempt to ex- 
ecute that power by inadvertently issuing a 
void patent, whether such inadvertence was 
imputable to the patentee or to the secretary, 
was no impediment to a due and valid ex- 
e'cution of it subsequently. At the time, there- 
fore, that the assignment in * question was 
made, it was very doubtful whether a new 
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patent could be issued, where the first pat- 
ent was void for a defective specification. 

But suppose that principle of law had been 
well settled, it would require no covenant in 
an assignment, to give the assignee the bene- 
fit of such new patent. If a patentee should 
assign his exclusive right to use the inven- 
tion in a specified territory, without any cove- 
nants, or should sell one of his patented ma- 
chines, and his patent should afterwards turn 
out to be void, in consequence of his own mis- 
take or inadvertence in framing the specifica- 
tion, and he should, for that reason, obtain a 
new and valid patent for the same invention; 
will any one contend, that he could deprive 
his assignee of the right to use the invention 
according to the assignment, or prevent the 
individual to whom he had sold one of the 
patented machines from using it? Certainly, 
no such doctrine can find a place in the law or 
equity of this or any other civilized country. 
The patentee sells his exclusive right to his 
invention, as a valid exclusive right. If it 
be invalid for a defect, arising from his own 
inadvertence, which he can supply and does 
supply, and he obtains a new patent, ef- 
fectually securing the same exclusive right 
to the same invention, and for the same term 
for which the invalid patent was issued; can 
it be pretended that that exonerates him from 
his assignment of the exclusive right to use 
the same invention for the same term? Could 
he maintain an action against his assignee,' 
for using such exclusive right, after the valid 
patent had issued? Surely, such a principle 
could not be gravely insisted upon. It can- 
not, therefore, be determined as matter of 
law, upon the face of this assignment, that 
the covenant in question was not intended to 
secure to the assignee the benefit of a new 
patent issued under such circumstances, un- 
less the court determine as matter of law 
that the parties intended to make a covenant 
entirely useless, nugatory and inoperative; 
and that, the law never does presume or in- 
tend. 

The proper philological signification as well 
as legal meaning of the term "renewal of .the 
patent," as used in this assignment is, to "con- 
tinue"— to "prolong"— to "extend." Renewal 
of a lease, of a contract, of a policy of insur- 
ance, of a note, of a bond, &c, means to pro- 
long—to extend. The term "renew" is not 
applicable to the making of a new thing, as 
a substitute for a void thing. The renewal of 
a thing ex vi termini presupposes the prior 
existence of the thing renewed. It is reno- 
vating a thing which has expired, or is about 
to expire; while a new thing is a thing which 
did not exist before. Making a new thing is 
making a thing which did not exist before. 
Issuing a new patent in the place of a prior 
void patent, is in no sense a renewal of the 
void patent. It would be absurd to call the 
giving of a new lease, as a substitute for a 
prior void lease, a renewal of the prior lease. 
The terms "renew" and "renewal" are, there- 
fore, appropriately used in the 18th section, 
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to designate the extending and extension of ai 
patent. In seetion two of the act of July 3d,. 
1832 [4 Stat. 559], concerning patents for use- 
ful inventions, the word "renew" is used as- 
synonymous with "prolong." The 3d section 
of the act of 1832, and the 13th seetion of 
the act of 1836 [5 Stat. 122], provide for the- 
issuing of a new patent in the place of an in- 
valid patent The word "renew" is not used; 
nor is the word "renew," or the terms "re- 
newal of the patent," used in a single in- 
stance by the supreme court in [Grant v_ 
Raymond], 6 Pet. [31 U. S.], or by the circuit 
court in Morris v. Huntington [Case No. 9,- 
831], when discussing the legality of issuing 
a patent in the place of a prior invalid patent. 
It is called, as it is, a new patent for the- 
same invention and for the same term, as a 
substitute for and not a renewal of the former 
invalid patent. 

It is useless to pursue this philological dis- 
cussion further. It must be obvious, that the 
definition and meaning now attempted to be 
given to the word "renew," are forced and 
arbitrary, and contrary to the intention of 
the parties, and to the import of the word as- 
understood by them, when this contract of 
assignment was entered into. If it can be 
supposed that there is anything ambiguous or 
equivocal, as to the sense in which the parties 
to this assignment used the term "renewal," 
the covenantor, or those who represent him r 
cannot be benefitted by it." "A covenant is 
always taken most strong against the cove- 
nantor, and most in advantage of the cove- 
nantee." Shepp. Touch. (1st Am. Ed., 1808> 
166. 

IV. The fourth question is, whether the 
plaintiff, claiming under the extension from 
the administrator, can maintain an action for 
an infringement of the patent-right within the 
territory specified in the contract of assign- 
ment to Twogood, Halstead and Tyack, 
against any person not claiming under said 
assignment; or whether said assignment be, 
of itself, a perfect bar to the plaintiff's suit 
If I have been successful in the attempt to 
maintain my proposition in regard to the sec- 
ond and third questions, or either of them, 
nothing further need be said upon this ques- 
tion. If I have been unsuccessful in that at- 
tempt, nothing further can be said. If my 
construction of the ISth section of the patent 
act, or of the assignment to Twogood, Hal- 
stead and Tyack, be correct it 'necessarily fol- 
lows: 1st. That the plaintiff has no right 
or title to the exclusive use of the invention 
in question, in the county of Albany. That 
right is vested in others. 2d. Without such 
title, the plaintiff cannot maintain an action 
for an infringement of that right. The de- 
fendants are in the possession and enjoyment 
of the patented machine, in the county of Al- 
bany. This action is brought against them 
because they are in such possession and en- 
joyment If the plaintiff has no title to the 
exclusive use of the patented machines in 
that county, it is idle to contend that he can 
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maintain the action, because the defendants 
have no title. The defendants have a right 
to say, "we are answerable to no one but,him 
who has the title to the exclusive right. 

VI. The sixth question is, whether the plain- 
tiff, if he be an assignee of an exclusive right 
to use two of the patented machines within 
the. town of Watervliet, has such an exclu- 
sive right as will enable him to maintain an 
action for an infringement of the patent with- 
in said town, or whether, to maintain such 
action, the plaintiff must be possessed, as to 
that territory, of all the rights of the original 
patentee? 

Prior to the act of 1836, an action at law 
could not be maintained by and in the name 
of such an assignee. "Whittemore V. Cutter 
[Case No. 17,600]; Tyler v. Tuel, 6 Cranch [10 
U. SJ 329. The only provision of the law of 
1536, which authorizes an assignee to maintain 
an action, is contained in the 14th section, 
and is in these words: "and such damages" 
(damages for the infringement of the patent) 
"may be recovered by action on the ease, in 
any court of competent jurisdiction, to be 
brought in the name or names of the person 
or persons interested, whether as patentee, as- 
signees, or as grantees of the exclusive right 
within and throughout a specified part of the 
United States." To entitle an assignee or 
grantee to maintain an action in his own name, 
for an infringement of the patent, he must, 
by the express terms of this section, be the 
assignee or grantee "of the exclusive right 
within and throughout a specified part cf the 
United States." Is an assignee or grantee 
of a part only of the exclusive right within 
a specified territory, an assignee or grantee of 
the exclusive right? What exclusive right 
must the assignee have, to enable him to sue 
in his own name? Clearly the exclusive right 
secured by the patent, to the extent of the 
specified territory. The exclusive right can- 
not mean a part of the exclusive right. 

The patentee, in this case, has an equal in- 
terest with the assignee or licensee, that no 
more than the two machines should be used in 
the town of Watervliet. For, although the 
patentee, after he had granted to another the 
exclusive right of using two machines in the 
town of Watervliet, could not lawfully use 
or authorize the use of any other machines in 
that town; yet the unauthorized use of more 
than two machines in that town, would prej- 
udice the sale and lessen the value of the ex- 
clusive right to use the machine in other 
places. If such an assignee can be deemed 
to have any interest in the patent, it is a 
joint interest with the patentee; in which 
case, a suit might perhaps be maintained in 
the name of both, but clearly it could not be 
in the name of such assignee alone. He is 
not an assignee of the exclusive right; that is, 
of the whole of the exclusive right for that 
town, or any other specified part of the United 
States. 

But I submit that a grant of the exclusive 
right to use two machines in a specified town 
30fed.cas.— 14 



or territory, is only an exclusive license to use 
such machines, and gives the licensee no right 
in the patent itself. In such case, the suit 
must always be brought in the name of the 
patentee, as the title to the whole patent is 
in him. A grant of the exclusive right to 
use two or more machines, in whatever form 
it may be made, is in legal effect only an ex- 
clusive license, and gives no title whatever 
to the patent, even if such exclusive license 
should be co-extensive with the patent. Pro- 
theroe v. May, 5 Mees. & W. 675. It nec- 
essarily follows, that a suit for an infringe- 
ment of the patent under such circumstances, 
must be brought in the name of the patentee. 
VII. The seventh question is: Whether the 
letters patent issued to William Woodworth, 
as administrator, on the 8th of July, 1845, upon 
the amended specification and explanatory 
drawings then filed, be good and valid in law; 
or whether the same be void for uncertainty, 
ambiguity or multiplicity of claim, or for any 
other cause. As to this question, it is sub- 
mitted that the new patent issued to William 
W. Woodworth, as administrator, on the 8fh 
of July, 1845, is void on the following 
grounds: (1) The said letters patent are not 
countersigned by the commissioner of the pat- 
ent office, and there was no vacancy in the 
ofiiee of the commissioner, when said patent 
was issued. Vide sections 2, 4, 5, 13, of the 
patent act of 1836. (2) The said patent of 
July 8th, 1845, is for an improvement in ma- 
chines for planing boards, and the specifi- 
cation 2 does not describe the machine upon 
which the invention patented is claimed to 
be an improvement, nor in any other manner 
specify in what the alleged improvement con- 
sists. Turner v. Winter, 1 Term B. 602, 605; 
Campion v. Benyon, 3 Brod. & B. 5; Mac- 
Farlane v. Price, 1 Starkie, 199; Evans v. 
Eaton, 3 Wheat. [16 U. S.] 454, and 7 Wheat. 
[20 U. S.] 356; Lowell v. Lewis [Case No. 
8,568]; Barrett v. Hall [Id. 1,047]; Sullivan 
v. Redfield [Id. 13,597]; Dixon v. Moyer [Id. 
3,931]. (3) The specification claims the in- 
vention to be of the machine or machines 
therein described, and not of an improvement 
upon any existing machine, while the patent 
is for an improvement in machines, which 
presupposes the existence of a machine upon 
which an. improvement has been invented. 
The specification is, therefore, broader than 
the patent, does not support it, and the patent 
is therefore void. Sullivan v. Redfield [su- 
pra]; section 5 of patent act of 1836; Webst. 
Pat. 65, note b. (4) The specification de- 
scribes and claims several distinct and sepa- 
rate combinations of tools or implements, each 
of which combinations is claimed as a separate 
machine, that may be operated separately; 
and also a combination of those several com- 
binations into one machine. This multiplic- 
ity of claim renders the patent void. (5) The 
said new patent of July 8th, 1845 [6 Stat 936], 

2 See the letters patent and specification set 
forth at length in 4 How. [45 U. SJ 662-66S. 
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is not for the same invention for which the 
original patent was granted. (6) The patent 
is issued for a longer time than is authorized 
by law, and is also issued in trust for third 
persons, which is not authorized by law. 

1. In regard to the first point, I submit, that 
unless a patent is issued, signed and coun- 
tersigned by the officers designated by the 
statute, it is void. If it be not signed or 
countersigned by the proper authority, it is 
not a patent. The 5th section of the act of 
1836, requires all patents to be signed by the 
secretary of state, and countersigned by the 
commissioner of the patent office. The 2nd 
execution of that act authorizes the chief clerk 
of the patent office to perform the duties of 
the commissioner during a vacancy in the 
office of commissioner. The same section also 
gives the chief clerk the custody of the seal, 
books, records and models of the office during 
the necessary absence of the commissioner, 
but only authorizes him to discharge the du- 
ties of commissioner, when that office is va- 
cant. This patent is countersigned by the 
chief clerk, acting as commissioner, when the 
office of commissioner was not vacant. This, 
I submit,, was wholly unauthorized, and the 
patent, not having been countersigned as' re- 
quired by the act, has no validity. 

2. The objection to the validity of the pat- 
ent, raised by the second point, it seems to 
me, is a matter of settled and positive law, 
if any question, which has been settled by 
repeated adjudications, can be deemed so. 
The patent shows upon its face, that it was 
granted for a "new and useful improvement 
in machines for planing, tonguing, and groov- 
ing, and dressing boards." It appears, also, 
upon the face of the patent, that that was 
the invention for which the patent was 
claimed. It will be seen, by reading the 
specification, that the improvement is in no 
manner whatever described. It describes 
how the machines are constructed and the 
manner in which they are to operate, but it 
does not describe the machine upon which 
the invention patented is claimed to be an 
improvement, nor in any other manner spec- 
ify in what the alleged improvement con- 
sists. Sullivan v. Redfield; Dixon v. Moyer; 
IJowell v. Lewis; Barrett v. Hall. 

The doctrine which I maintain, was, to its 
full extent, confirmed by the supreme court 
in the cases of Evans v. Baton, 3 Wheat. [16 
U. S.] 454, and 7 Wheat. [20 U. SJ 356. In 
the last case, at page 366, Mr. Justice Wash- 
ington says: "The patent is for an improved 
hopper-boy, as described in the specification, 
which is referred to and made part of the 
patent.'* In the ease at bar, the patent is 
for "a new and useful improvement in ma- 
chines for planing, tonguing and grooving, 
and dressing boards, &c.,"— "a description 
whereof," (that is, of the improvement in the 
machines,) "is given in the words of the said 
William W. Woodworth in the schedule" 
(specification) "hereunto annexed, and is 
made part of these presents." Thus far the 



patent in this case is the same as in the 
ease cited, a patent for an improved thing 
and for an improvement in a thing being the 
same; and, by pursuing the opinion of Mr. 
Justice Washington, and comparing the speci- 
fication in this case, with that in the case 
cited, it will be seen, so far as it regards the 
question now under consideration, that the 
specifications in the two cases are identical, 
and that the same principle of law must gov- 
ern both. After stating that the patent was 
for an improved hopper-boy, Mr. Justice 
Washington proceeds: "Now, does the speci- 
fication express in what his improvement con- 
sists? It states all and eaeh of the parts of 
the entire machine, its use, and mode of 
operation, and claims, as his invention, the 
machine, the peculiar properties or principles 
of it, viz: the spreading, turning, and gather- 
ing the meal, and the rising and lowering o'f 
its arm, by its motion, to accommodate itself 
to the meal under it But does this descrip- 
tion designate the improvement, or in what it 
consists? Where shall we find the original 
hopper-boy described, either as to its con- 
struction, operation, or use; or by reference 
to anything, by which a knowledge of it may 
be obtained? Where are the improvements 
on such original stated?" In the case at bar 
the specification states all and each of the 
parts of the several machines, and the mode 
of their operation separately, and jointly 
when combined as one machine. The sum- 
mary or claim is then stated in the specifica- 
tion as follows: "Having thus fully described 
the parts and combination of parts, and oper- 
ation of the machine for planing, tonguing,. 
and grooving boards or plank, and shown 
various modes in which the same may be con- 
structed and made to operate, without chan- 
ging the principle or mode of operation of the 
machine, what is claimed therein as the in- 
vention of William Woodworth, deceased, is- 
the employment of rotating planes, substan- 
tially as herein described, in combination 
with rollers, or any analogous device, to pre- 
vent the boards from being drawn up by the 
planes when cutting upwards, or from the 
reduced or planed to the unplaned surface, 
as described. And also the combination of 
the rotating planes with the cutter- wheels for 
tonguing and grooving, for the purpose of 
planing, tonguing and grooving boards, &c, 
at one operation, as described. And also the 
combination of the tonguing and grooving 
cutter-wheels, for tonguing and grooving 
boards, and at one operation, as described. 
And finally, the combination of either the 
tonguing or the grooving cutter-wheel, for 
tonguing or grooving boards, &e„ with the 
pressure rollers, as described, the effect of 
the pressure rollers in these operations being 
such as keep the boards, &c, steady, and pre- 
vent the cutters from drawing the board to- 
wards the centre of the cutter-wheels, whilst 
it is moved through by -machinery. In the 
planing operation, the tendency of the plane 
is to lift the board directly up against the 
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rollers; but in the tonguing and grooving, 
the tendency is to overcome the friction oc- 
casioned by the pressure of the rollers." 

Now I invite the learned counsel for the 
plaintiff to point out, and the court to ascer- 
tain and designate if it can, in what the im- 
provement of the patentee in the machines 
for planing, tonguing and grooving and dress- 
ing boards, consists. What was the machine 
before it was improved? How did it operate? 
Of what cutter-wheels, or other tools or im- 
plements, was it composed? What has been 
added by the improvement? Where does the 
old stop, and the new begin? What was the 
previous combination, and how does the im- 
proved machine'differ from it? To all these 
enquiries the same answer must be given, 
which was given by Mr. Justice Washington 
to similar questions put by himself, in the 
case of Evans v. Eaton. "The undoubted 
truth is, that the specification communicates 
no information whatever upon any of these 
facts." At pages 434, 435, of the ease of 
Evans v. Eaton, in 7 Wheat [20 TJ. S.], the 
supreme court fully agree with and confirm 
the doctrine of Mr. Justice Washington. Un- 
less these and the other authorities cited in 
support of this point are overruled, this pat- 
ent cannot be sustained. I need not, I trust, 
remind the court, that if the invention con- 
sists of a machine constituted by the com- 
bination of known implements, or by the 
combination of known machinery, the patent 
must be for the machine itself so constituted, 
and if taken out for an improvement upon 
or in machines, it cannot be sustained. 

3. The third objection to the validity of this 
patent, rests upon a different, though some- 
what analogous principle. It is a well estab- 
lished principle of law, in regard to patents, 
that the specification must not be broader 
than the patent; it must support the patent; 
if it fail to do so, the patent is void. If the 
patent be for an improvement in a machine, 
and the schedule or specification claims the 
machine which it describes, as the invention, 
or if the patent be for a machine, and the 
specification claim an improvement as the 
invention, in neither case does the specifica- 
tion support the patent, and it is, therefore, 
void. -This principle is clearly deducible'from 
the patent act, as well as from the adjudica- 
tions on that subject. The 5th section of the 
patent act of 1836 provides, that "every pat- 
ent shall contain a short description or title 
of the invention or discovery, correctly indi- 
cating its matter and design." In Webst. 
Pat. p. 65, note b, it is stated, that great ac- 
curacy is necessary in stating the description 
or title of the invention for which the patent 
is issued, in the letters patent; because if 
the invention, which is particularly described 
in the specification, varies from the descrip- 
tion or title in the patent, the patent cannot 
be considered as having issued for the in- 
vention described in the specification, and 
will, therefore, be void. In Cochrane v. 
Smethurst, 1 Starkie, 205, the patent was for 



an improved mode of lighting cities; the spec- 
ification described the invention to consist 
of an improved street lamp. It was held 
that the specification did not support the pat- 
ent; that the invention described in the spec- 
ification was not truly indicated by the de- 
scription or title in the patent; and that the 
patent was therefore void. The description 
or title of the invention, as contained in the 
patent in this case, and for which the patent 
is issued, is, "a new and useful improvement 
in machines for planing," &c. This descrip- 
tion necessarily presupposes the existence of 
a machine upon which an improvement has 
been invented, and that the invention for 
which the patent was issued, consists of such 
improvement But the specification "claims- 
the invention to be of the machines therein 
described, and not of an improvement up- 
on any existing machine. In the case of 
Sullivan v. Redfield, before referred to, 
Mr. Justice Thompson says: "This specifi- 
cation is obviously broader than the patent 
The latter is for an improvement of the 
steam tow-boat, and the former contains a 
description of the steam tow-boat itself, of 
which the patentee claims to be the inventor,, 
according to his specification. The patent 
and specification are connected together, and 
dependent on each other for support The- 
speeification should maintain the title of the 
patent The latter should not indicate one- 
thing and the former another, as the subject 
of the grant" 

But it is said by the learned counsel for the- 
plaintiff, that the liberality of construction, 
for which he contends, would authorize the- 
court to hold, that this patent is for the ma- 
chines described in the specification, and not 
for an improvement in machines. That is 
most undoubtedly true. His construction of. 
statutes and of language, would not only au- 
thorize but require the court to hold, that this- 
patent, although it is declared in express- 
terms to be for an improvement in machines,- 
is, nevertheless, not for an improvement, but 
for the machines themselves. There is, how- 
ever, a slight objection to this liberality, or,. 
to use a more appropriate phrase, to this lib- 
erty of construction. It is entirely at vari- 
ance with all principle and every adjudged 
case on the subject 

4. The fourth objection to the validity of 
the patent is founded upon the multiplicity of" 
claim. It has already been shown, by reading- 
the specification, that it claims a separate and 
distinct combination of tools and implements, 
constituting a machine for planing; another- 
combination of implements constituting a ma- 
chine for grooving boards and plank; another 
combination for tonguing boards and plank;, 
a convbination of the two last machines, con- 
stituting another and a different machine, for 
both tonguing and grooving plank at one oper- 
ation; and a combination of all these ma- 
chines, constituting another and different ma- 
chine, for .planing, tonguing and grooving 
boards at one operation. These five separate- 
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and distinct machines, it is claimed, and, as 
appears by the specification, may he operated 
separately, producing separate and distinct re- 
sults; not different parts of one complete 
manufacture at which the work must arrive 
before it can be used, but producing separate 
and distinct manufactures, each of which not 
only may be, but very frequently is used with- 
out the other. Many boards and plank are re- 
quired to be planed only, the use to which 
they are to be applied not requiring them to 
be tongued and grooved; and many are re- 
quired to be tongued and grooved which are 
not required, for the uses to which they are 
to be put, to be planed. 

In the case of Evans v. Eaton, 3 Wheat. [16 
U. SJ 454, 506, the supreme court manifested 
a very serious doubt— Mr. Justice Story said, 
a very significant doubt, which he was per- 
suaded could not be removed— that several 
distinct inventions could not be embraced and 
secured in one and the same patent. When 
the question afterwards came before him in 
the ease of Barrett v. Hall, he held, that if 
the patentee embraced several distinct im- 
provements or inventions in the same patent, 
it would be void. In that case the patent was 
for "a new and useful improvement, being a 
mode of dyeing and finishing all kinds of silk 
goods." The invention, as described in the 
specification, consisted of an improved reel and 
an improved silk-frame. The reel was used 
to wind and secure the silk and put it in the 
dye. The frame was for the purpose of ex- 
tending and finishing the silk after it was 
dyed. The learned judge held, that if the 
specification claimed the reel and also the 
frame as the invention, the patent was void 
for multiplicity of claim, as containing two 
distinct machines, each of which might be 
operated separately and independent of the 
other. "A patent," said he, "cannot embrace 
various distinct improvements or inventions; 
but in such case, the party must take out sep- 
arate patents. If the patentee has invented 
certain improved machines, which are capa- 
ble of a distinct operation, and has also in- 
vented a combination of those machines to pro- 
duce a connected result, the same patent can- 
not at once be for the combination and for 
each of the improved machines; for the in- 
ventions are as distinct as if the subject were 
entirely different." Unless the doctrine pro- 
mulgated in this opinion of the circuit court 
is held to be unsound, the patent in the case 
at bar is void. Most certainly, planing boards, 
and tonguing and grooving boards, are much 
more separate and distinct operations, than 
those of dyeing and finishing silk. The latter 
are, to some extent, connected, and necessary 
to be performed upon the article before it can 
be used. Silk must at least be dried after it is 
dyed, before it can be used, and, in most in- 
stances, it is required to be finished before it 
is used, though it is sometimes used in its raw 
state, without receiving Its gloss hj being 
dressed. But a much greater portion of boards 
and plank are required to be planed without 



being tongued and grooved, and to be tongued 
and grooved without being planed, than are 
required to be planed, tongued and grooved. 
The operations of planing, tonguing and groov- 
ing boards and plank, are no more necessarily 
connected, or different parts of one and the 
same general operation, than the operations of 
making a garment, and of coloring and dress- 
ing the cloth of which it is made. 

But it is said that this is but one invention, 
and that it was necessary for the patentee to 
claim the several machines as well as the com- 
bination of the whole, to prevent piracies of 
any part of the combination of the whole, be- 
cause if the patentee had only taken out his 
patent for the combination constituting the 
machine to plane, tongue and groove at one 
operation, any person might, with impunity, 
use the planing, or tonguing, or grooving ma- 
chine separately. If the objection to the pat- 
ent, presented by this point, be correct in prin- 
ciple, this argument sustains, instead of dis- 
proving it. It shows that the operations of 
the several machines are separate and dis- 
tinct, and are not the performance of parts of 
one and the same general connected operation. 
The patentee might have obtained a patent for 
each of the machines, and also a patent for a 
combination of the whole: In the case of 
Treadwell v. Bladen [Case No. 14,154], the 
patentee took out a patent for a combination 
of five parts, and afterwards took out a patent 
for a combination of two of .them, which pro- 
duced a part of the result obtained by the 
combination of the whole. It was objected 
that the first patent embraced the whole and 
all its parts, and therefore the last patent was 
void, because a patentee could not nave two 
patents for the same invention. But the court 
held the two patents were not for the same 
invention— that a combination of the whole 
did not embrace each part, or a combination 
of two or any number of parts less than the 
whole, unless such combination would produce 
the same result, in the same manner, accom- 
plished by the combination of the whole. 

5. In discussing the fifth objection to the 
validity of the patent, I shall assume that the 
new patent, of July Sth, 1845, issued upon the 
surrender of the original patent, is not for the 
same invention for which the original patent 
was issued, as that proposition is embraced in 
and will be debated under the eighth question. 
If I am right in the assumption that the new 
patent is not for the same invention for which 
the original patent was issued, it is clearly 
unauthorized and void. The only authority 
for issuing the new patent is contained in the 
thirteenth section of the patent act of 1836. 
That section only authorizes a new patent to 
issue for the same invention for which the 
original patent was issued, in case the original 
patent is invalid by reason of a defective or 
insufficient description or specification, and 
shall be for that reason surrendered and can- 
celled. If, therefore, an original patent Is in- 
valid for the reason mentioned in the act, and 
is for that cause surrendered and cancelled, a 
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new patent can only issue for the same inven- 
tion. If the new patent is not noon its face 
for the same invention, or if the corrected 
specification describes an invention different 
from that for which the original patent was 
issued, the patent would be unauthorized by 
the act and consequently void. 

6. As to the sixth point: The new patent 
appears upon its face to have been issued to 
the administrator of the patentee, in trust for 
his heirs at law, for the term of twenty-eight 
years from the date of the original patent. 
This is wholly without authority. The thir- 
teenth section of the act only authorizes the 
new patent to issue for the unexpired term 
for which the original patent was issued. If 
the patentee be dead at the time such new 
patent is issued, it may be issued to his exec- 
utors or administrators; but it contains no 
authority for the issuing of such patent in 
trust for the heirs at law of the original pat- 
entee. ' The tenth section authorizes an orig- 
inal patent to be issued to the executors or 
administrators of an inventor in trust for his 
heirs at law or devisees, in case the inventor 
dies after having made the discovery and be- 
fore obtaining a patent. But in no other case 
•is a patent authorized to be issued in trust for 
the heirs at law of the inventor. Nor is 
there any authority for issuing a patent in any 
case for twenty-eight years. It is said the 
original patent was extended under the eigh- 
teenth section for seven years, and by the act 
of 1S45 for seven years longer, making a pe- 
riod of twenty-eight years from the date of 
the original patent. But this is no answer to 
the objection. The exclusive right secured 
by the original patent, may, by law, continue 
for twenty-eight years, and still, the commis- 
sioner of patents has no authority to issue a 
patent for that period. That depends entire- 
ly upon the fact, whether any such authority 
is given by the statute. The act of 1845, al- 
though it extends the original patent of 1828 
for seven years from December, 1849, yet 
gives no authority whatever to the commis- 
sioner of patents or to any other person to 
issue a new .patent for any period. Nor, is 
the extension granted by that act, in trust for, 
or for the benefit of, the heirs of the patentee. 
In both these respects, therefore, the com- 
missioner of patents has exceeded his power, 
and the patent is for that reason void. 

Vm. The eighth question is: "Whether the 
court can determine, as matter of law, upon 
an inspection of the said two patents, and 
their respective specifications, that the said 
new patent of the 8th of July, 1845, is not for 
the same invention for which the said patent 
of 1828 was granted. "Whether the specifi- 
cations of the two patents describe two dis- 
tinct inventions materially different from each 
other, cannot perhaps be decided as a matter 
of law upon an inspection of those specifica- 
tions. The testimony of experts might prove 
them to be different or the same. I do not, 
therefore, propose in this stage of the cause to 
raise any question as to the dissimilarity of 



the two inventions as described in the two 
specifications. But I insist, it appears upon 
the face of the two patents, that the new 
patent is not for the same invention for which 
the original patent was issued. The original 
patent states the invention for which it is 
issued, to be, "a new and useful improvement 
in the method of planing, tonguing and groov- 
ing plank and boards." The new patent 
states the invention for which it is issued, to 
be, "a new and useful improvement in ma- 
chines for planing, tonguing and grooving 
boards, &c." These are manifestly different 
things. A method of planing, is not a ma- 
chine for, planing. The method of doing a 
thing is the manner, the modus operandi of 
doing it, and not the instrument by which it 
is done. It is the mode of operating with the 
machine, and not the instrument iself. There 
may be an improvement in the method of 
planing boards, without any improvement in 
the implements or machine with which that 
work is performed. So there may be an im- 
provement in a machine for planing, without 
any improvement in the mode of its operation. 
They are not the same improvement or in- 
vention. . A patent for the one will not embrace 
the other. 

In the case of Cochrane v. Smethurst, 1 
Starkie, 205, it was held that a patent for an 
improved method of lighting cities, was not 
supported by a specification describing an 
improved street lamp. The patent should 
have been for an improved street lamp; yet 
if an invention of an improved mode or method 
of lighting cities, and aji invention of an im- 
proved street lamp, were the same thing, clear- 
ly the specification would have supported the 
patent. Two patents, one for an improved 
method of lighting streets, and the other for 
an improved street lamp, would not be for 
the same invention. A specification which 
would support the one, would not support the 
other. So in this case, a patent for an im- 
proved method of planing, and a patent for 
an improvement in a machine for planing, are 
entirely different A specification which 
would support the one would not support the 
other. In the case of Barrett v. Hall, Mr. 
Justice Story says: "If the invention con- 
sist in a new combination of machinery, or in 
improvements upon an old machine to produce 
an old effect; the patent should be for the 
combined machinery, or improvements on the 
old machine, and not for a mere mode or de- 
vice for producing such effects, detached from 
machinery." In Boulton v. Bull, 2 H. BI. 463, 
Chief Justice Eyre, said that method was not 
a machine, but was the mode of operating, 
either with a machine or the hand of man; 
that it was a principle detached from all phys- 
ical existence whatever; and that if it were 
new and useful and reduced to practice, it 
was patentable. In Barrett v. Hall, before 
eited, Mr. Justice Story concurs in this doc- 
trine of. Chief Justice Byre. The authority 
and reasoning of these cases are decisive of 
the question. 
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IX. The ninth question is: Whether the 
decision of the board of commissioners, who 
are to determine upon the application for the 
-extension of a patent under the eighteenth 
section of the act of 1836, is conclusive upon 
the question of their jurisdiction to act in the 
-given case. It has already been shown, first, 
that this board is a tribunal of special and 
limited jurisdiction; and, secondly, that all 
-acts and proceedings of such a tribunal, be- 
yond the power specially given it, or in a 
manner different from that specially prescrib- 
ed, are coram non judice and void. It neces- 
sarily follows, that the decision of such a 
board, that it has jurisdiction, cannot give 
it jurisdiction. An adjudication, whether up- 
on the question of jurisdiction, or any other 
^question, which is void for the want of jurisdic- 
tion, is a mere nullity. There is no judge, and, 
therefore, no judgment; and so far from being 
conclusive upon the question of jurisdiction, it 
can have no effect whatever upon any question. 

X. The tenth and last question is: Whether 
the commissioner of patents can lawfully re- 
ceive a surrender of letters patent for a defect- 
ive specification, and issue new letters patent 
upon an amended specification, after the ex- 
piration of the term for which the original pat- 
ent was granted, and pending the existence of 
an extended term of seven years; or whether 
-such surrender and renewal may be made at 
--any time during such extended term. The on- 
ly authority for issuing the new patent of 8th 
July, 1845, is given by the 13th section of the 
patent act of 1836. Whatever may have been 
the power of the secretary of state, prior to the 

- law of 1836, by that law the authority to issue 

- a new patent for the same invention, in a case 
where the original patent is void, is limited to, 

■ and can he exercised only in strict accordance 
with the power given by the 13th section of that 
act. The part of that section applicable to the 
present question, is in these words: "When- 
ever any patent which has heretofore been 
granted, or which shall hereafter be granted, 
■shall be inoperative, or invalid, by reason of a 
•defective or insufficient description or specifica- 
tion, or by reason of the patentee claiming in 
his specification as his own invention, more 
than he had or shall have a light to claim as 
new; if the error has, or shall have arisen by 
Inadvertency, accident, or mistake, and without 
•any fraudulent or deceptive intention, it shall 
be lawful for the commissioner, upon the sur- 
render to him of such patent, and the payment 
-of the further duty of fifteen dollars, to cause 
jsl new patent to be issued to the said inventor, 
for the same invention, for the residue of the 
■period then unexpired for which the original 
patent was granted, in accordance with the pat- 
entee's corrected description and specification." 
TThis is a limited special authority, and must be 
-strictly pursued. In exercising the authority 
-conferred by this act, the commissioner is con- 
fined strictly to the power given him. "He can 
"take nothing by implication, but must show the 
power to be expressly given in every instance." 
Jones v. Reed, 1 Johns. Cas. 20. The very 



authority to the commissioner to issue such new 
patent declares, in express terms, that such 
new patent shall be issued only "for the res- 
idue of the period then unexpired, for which 
the original patent was granted." This phrase- 
ology is an unequivocal exclusion of the period 
unexpired, for which the original patent may 
have been extended; or the unexpired period or 
term of a renewed patent 

Congress undoubtedly intended, that it ought 
to be and necessarily would be ascertained with- 
in the fourteen years for which the original 
patent was granted, whether it was or was not 
void, for any of the reasons specified in that 
section. This part of the section is an exact 
transcript of the third section of the act of 
1832. It can mean no more or less now, than 
it meant then. Prior to 1836, a renewal or 
extension of the term for which the original 
patent was issued, was only granted by a spe- 
cial act of congress. The 3d section of the 
act of 1832 confines the power of the secretary 
of state to the issuing of a new patent for the 
unexpired term for which the original patent 
was issued, in ease such original patent were 
void for any of the reasons specified in that 
section. Should congress, by act, renew a pat- 
ent, without making any provision in the act for" 
remedying defects in the specification, the sec- 
retary of state would have no authority, by 
virtue of the 3d section of the act of 1832, to 
supply sueh omission. In short, if congress, 
by the 13th section of the act of 1836, Intended 
to provide for the issuing of a new patent for 
the unexpired term for which any original pat- 
ent might have been or might be extended, it 
is clearly a casus omissus, and cannot be sup- 
plied by interpretation or construction. Dwar. 
St. 711. 

I have now submitted to the court all the ob- 
servations which have occurred to me as perti- 
nent to the various questions presented; and 
although I am perfectly aware that the law has 
no respect to persons, yet so much has been 
said in the course of the argument, of a dispar- 
aging and somewhat vituperative character 
against assignees of patents, and laudatory of 
patentees, that I hope I may be pardoned, if, be- 
fore I take leave of the subject, I remind the 
court that the plaintiff in this cause, as well 
as the defendants, is an assignee of the inven- 
tion in question. The only difference in their 
characters or positions, as litigants, is, that the 
plaintiff is a subsequent assignee, with a full 
knowledge of the prior assignment, and the right 
claimed under it — certainly, therefore, in no 
sense, a bona fide assignee without notice — 
an assignee, too, who, we are at liberty to as- 
sume, has purchased the rights which he now 
claims, at a reduced price, in consequence of 
the claims of others under the prior assignment, 
It is in favor of rights thus acquired that this 
court is invoked to disregard the plain words, 
as well as the established rules for the Interpre- 
tation of statutes — to put a limited, forced, and 
unnatural construction, against the covenantee, 
upon the words of the covenant contained in 
the prior assignment, under the specious, 
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■though, I insist, unfounded and illegal pretence, 
that this extraordinary departure from all law 
and all principle, is invoked "to foster genius 
and reward merit" Is inventive genuis, how- 
ever meritorious," to he fostered and rewarded 
.at such an expense— at such a sacrifice? 

The answers of the supreme court to the sev- 
eral questions certified will be found in 4 How. 
t45 TJ. S.] 687, 688. 

[For other cases involving this patent, see note 
to Bicknell v. Todd, Case No. 1,389.] 
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WILSON v. SELIGMAN. 

110 Reporter, 651.] * 

, Circuit Court, S. D. New York. Oct 25, 
' 1880. 

Equitt Practice— Bill of Revivor— Represen- 
tative of Deceased Partner. 

In a suit in equity against the members of a 
firm a demurrer will not lie to a bill of revivor 
to bring in the representative of a deceased 
partner. 

George B. Newell, for plaintiff. 
Evarts, Southmayd & Choate, for defend- 
ants. 

BLATCHFORD, Circuit Judge. The de- 
murrer to the bill of revivor must be over- 
ruled. It is said in 1 Daniell, Ch. Prac. (4th 
Ed.) p. 269, that if there be a demand against 
4i partnership firm all the persons constituting 
that firm must be before the court, and if 
any of them are dead the representatives of 
the deceased partners must be likewise made 
parties. Judge Story seems to be of the same 
opinion. Story, Eq. PL § 167, note 2, and Id. 
§ 169. This rule certainly applies to equita- 
"ble demands, such as that in this suit, and to 
cases of purely equitable relief, such as that 
prayed for in this bill. The cases of Van 
Reinisdyk v. Kane [Case No. 16,871], and 
Voorhis v. Child's Ex'r, 17 N. Y. 384, cited 
"by the defendants, are not in point. In the 
first case the suit was to recover the amount 
of a bill of exchange suable at law. What 
the court says is that where the claim is sua- 
ble at law against the surviving solvent part- 
uers equity will not lend its aid against the 
representative of a deceased partner unless 
the bill alleges the insolvency of the surviv- 
ing partners. In the second case no differ- 
ent rule is laid down as being the law of 
New York. It was a suit at law on a prom- 
issory note to" recover its amount against the 
survivors of the firm which made it and the 
executor of a deceased member of the firm, 
and the complaint was held bad on the de- 
murrer of the executor because it did not al- 
lege any proceedings against the survivors, 
or that they were insolvent. Demurrer over- 
ruled. 
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WILSON v. SHERMAN et al. 

[1 Blatchf. 536; i 1 Fish. Pat. Rep. 361 J 

Circuit Court, N. D. New York. June Term, 
1850. 

Patent for Invention— License to Use— Breach 

of Condition— Injunction-i-Juris- 

xhctiox of Person. 

1. A license to run a planing machine con- 
tained a restriction, that the licensee should not 
dress plank or other material for other per- 
sons, to he carried out of a specified territory 
and resold as an article of merchandise. The 
restriction was both a covenant by the licensee 
and a condition of the grant. Held, that un- 
der no circumstances could the planed article, 
with the privity or consent of the licensee, he 
sold out of the territory as an article of mer- 
chandise, or, with his privity or consent, be 
sold within the territory, to be carried out and 
resold as such article. 

2. A provisional injunction would he granted 
against such licensee to restrain his use of the 
machine, if applied for during his violation of 
such restriction. ' 

[Cited in Goodyear v. Congress Rubber Co., 
Case No. 5,565; McKay v. Smithy 29 Fed. 
296; Hat Sweat Manuf'g Co. v. Porter, 34 
Fed. 747; Boomer v. United Power Press 
Co., Case No. 1,638.] 

3. But such injunction was refused, where 
it appeared that the licensee had violated the 
restriction under a misapprehension of his rights, 
and had discontinued the violation. 

4. Where the alleged unlawful use of the 
machine was in Vermont, and the smt was 
brought in New-York, held, that for the pur- 
pose of restraining the use of the machine it 
was only necessary for the court to have juris- 
diction of the person of the defendant. 

5. This question was involved hi the cases of 
Simpson v. Wilson, 4 How. [45 i TJ. S.] 709 and 
of Wilson v. Simpson, 9 How. [50 TJ. S.j 109. 

6. But, where it may be necessary to proceed 
directly against the machine itself, as in ex- 
treme cases of contumacy, or of fraudulent 
contrivance to evade an injunction, the proceed- 
ings must be instituted in the district in which 
the machine is located. 

This was an application for a provisional 
injunction for an infringement of the Wood- 
worth patent [for an "improvement in the 
method of planing, tonguing, and grooving, 
and cutting into moldings, or either, plank, 
boards, or other material, and reducing the 
same to an equal length and thickness," &c, 
granted to William Woodworth December 27, 
1828, extending for seven years, from De- 
cember 27, 1842, and reissued July 8, 1845].2 
The defendant Jehaziel Sherman resided -at 
Ferrisburgh, Addison Co., Vt, and the de- 
fendant Cook at Whitehall, Washington Co., 
N. Y. The facts were these: On the 29th of 
September, 1846, the plaintiff, being assignee 
of the re-issued patent for. the state of Ver- 
mont, for the congressional extension of seven 



i [Reprinted by permission.] 



i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
3 [From Fish. Pat. Rep. 361.] 
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years commencing December 27th, 1849 (see 
Wilson v. Rousseau, 4 How. [45 TJ. S.] 661, 
662), executed a license to Chauncey & Aki n, 
to construct, use and vend during said term 
four Woodworth planing machines in the 
state of Vermont, within ten miles of Lake 
Ohamplain, excepting therefrom the county 
of Chittenden. The license was given upon 
the express conditions: (1) That the licensees 
should not plane plank or other material un- 
der the regular prices established by the mill- 
owners at Albany, Troy and New-York, as 
set forth in a tariff annexed to the license; (2) 
that they should not keep a depot for the 
sale of the manufactured products of the ma- 
chines, beyond the limits of the territory as- 
signed; or sell to others the products, to be 
carried out of said territory or sold as an 
article of merchandize; or dress plank or oth- 
er material for other persons, to be carried 
out of said territory and resold as an article 
of merchandize. 

On the 13th of November, 1846, Chauncey & 
Akin assigned all their interest and rights 
under the above license to the defendant 
Sherman. It appeared that he had been, since 
the beginning of May, 1850, and was now en- 
gaged in running two Woodworth machines 
in Vermont, within the assigned territory, at 
a place called Bascom's Mill, at the Elbow, 
adjacent to the town of Whitehall, N. Y. The 
mill was situated about half a mil£ from the 
head of the Champlain canal; and, since it 
had been in charge of Sherman, some 80,000 
pieces of lumber had been planed there, and 
shipped through the canal to some of the prin- 
cipal markets in the state of New-York. The 
lumber thus planed and shipped belonged to 
the defendant William W. Cook, and was 
planed by Sherman under a contract, for a 
given price per foot. Cook had no interest in 
the mill or the machines, or in the running of 
them, and no connection with Sherman in the 
business of planing plank or other material, 
except as above set forth. The contract was 
completed about the 1st of July, 1850, and 
since then Cook had had no planing done at 
the mill, and no connection with it The bill 
was filed June 27th, 1850. 

George G. Sickles, for plaintiff. 
Samuel Stevens, for defendants. 

NELSON, Circuit Justice. There is very 
little if any doubt, as the case stands upon the 
, proofs before us, that one of ihe conditions an- 
nexed to the grant of the license to run the 
four machines, and under which the defend- 
ant Sherman is engaged in operating the two, 
has been violated; and that, according to its 
terms and spirit, all right and title to run the 
same have become forfeited. One of the con- 
ditions is, that the licensees shall not dress 
plank or other material for other persons, to 
be carried out of said territory and sold as an 
article of merchandize. The restriction is 
twice mentioned in the agreement; once, by 
way of covenant on the part of the licensees, 
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and again, as a condition of the grant; and 
the above is the substance and effect of the 
limitation. 

It was suggested on the argument, that if it 
should be made to appear that the lumber 
planed had been sold in the territory em- 
braced within the license, then the purchaser 
could rightfully carry the same out of said 
territory, and put it into the market for sale, 
and resell it as an article of merchandize. We 
think not. The true meaning, in our judg- 
ment, of the restriction and condition is this, 
that under no circumstances shall the planed 
article, with the privity or consent of the 
licensees, be sold out of the territory as an 
article of merchandize, or, with their privity 
or consent, be sold within the territory, to be 
carried out and resold as such article. It 
may be sold for any purpose or use within the 
territory, except for the purpose of being car- 
ried out of it for sale as,"an article of , nn- 
merce. In other words,' the licensees have 
the market unconditionally of the territory 
covered by the grant, and also beyond it, for 
all purposes except that of sale as an article 
of commerce. The object of this restriction 
is obvious, when we take into consideration 
the fact that the territory within which the 
licensees are authorized to run the machines 
is situated in the neighborhood of an exten- 
sive lumber region, and at the head of nav- 
igation, leading directly to the great marts for 
the sale of the article, namely, the cities of 
Troy, Albany and New- York. An uncondi- 
tional grant to operate the four machines at 
the given locality, would have seriously inter- 
fered with those already licensed and in oper- 
ation at these several cities. 

It has been supposed that the sub-contract 
made by Chauncey & Akin with Sherman is 
more liberal than the principal one between 
them and Wilson. We think not. On the 
contrary, the legal effect of it is the same. 
But, were it otherwise, the result would not 
be changed, as the defendant could acquire 
no greater rights from Chauncey & Akin, 
than they possessed under the grant from 
the plaintiff. "Hie non habet, non dat." 

There is nothing in the suggestion that Wil- 
son has made himself a party to the sub- 
contract in a way to bind him, without regard 
to the principal one with Chauncey & Akin. 
Had this motion been made while the defend- 
ant Sherman was engaged in planing the lum- 
ber for Cook, we should have felt bound, as 
the ease is presented before us, under our 
view of the grant to Chauncey & Akin, to 
have interfered and enjoined him, on the 
grounds that the license set up, not only did 
not authorize the use made of the machines, 
but that such use was in direct violation of 
it. It appears, however, that this use ter- 
minated on the 1st of July, 1850, the contract 
with Cook having then been fully completed, 
and has not since been renewed. This par- 
ticular ground, therefore, for a preliminary 
injunction has failed, as no beneficial object 
would be attained in granting one. 
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It has been urged on the part of the plain- 
tiff, that an injunction should be granted on 
the ground of the forfeiture of the license, the 
defendant Sherman having violated one of the 
express conditions upon which it was granted. 
We think that this would be too rigorous an 
exercise of the power of the court, under all 
the circumstances that appear in the case. 
Sherman seems to have labored under a mis- 
apprehension of his rights as derived from his 
agreement with .Chauncey & Akin, and to 
have unwittingly entered into the agreement 
with Cook to plane the lumber in question. 
Under these circumstances, a compensation for 
the damages sustained, if it should turn out 
on the final hearing that he has been in the 
wrong, will afford the appropriate and fit rem- 
edy. 

The grant has now been expounded, and the 
extent of his rights under the license, explain- 
ed; and it is but just and reasonable to as- 
sume, that he will hereafter conform to the 
decision. If not, the plaintiff will be at lib- 
erty to file a supplemental bill, and move 
again, in case of a renewal of the violation . 
of the condition in question, or of any con- 
dition annexed to the grant. 

An objection has been taken by the counsel 
for the defendants to the jurisdiction of the 
court, on the ground that the use of the ma- 
chines complained of was in another judi- 
cial district, namely, in the district of Ver- 
mont. It is supposed that proceedings ground- 
ed upon any such use should have been in- 
stituted within that district. The objection, 
we think, is not well founded. Proceedings 
for the purpose of restraining the unlawful 
use of a machine are instituted against the 
owner or party concerned in the infringement, 
who is personally responsible for the violation. 
The offending machine is reached through 
the party legally accountable for the wrong, 
and .without whose agency, directly or indi- 
rectly, there would have been no ground of 
complaint. 

The eleventh section of the judiciary act of 
1789 (1 Stat. 78) gives jurisdiction over the 
parly, In the district whereof he is an in- 
habitant, or in which he shall be found'at the 
time of serving the' writ. The defendants 
come directly within this provision. 

We agree, that in a case where it might be- 
come necessary to proceed directly against 
the machine itself, as it may be in extreme 
cases of contumacy, or fraudulent contrivance 
to evade an injunction, the proceedings must 
be instituted In the district in which the ma- 
chine is located. Act May 20, 1826 (4 Stat 
184); Conk. Prac. 28S. But it is otherwise 
where the . court act simply upon the. guilty 
party. This question was involved in the 
case of Simpson v. Wilson, 4 How. [45 IT. S.] 
709, and which was again before the supreme 
court at its last term. Wilson v. Simpson, 9 
How. [50 U. SJ 109. 

Motion denied. 

[For other cases involving this patent, see note 
to Bicknell v. Todd, Case No. 1,389.] 
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WILSON v. SIMPSON. 

[Cited in Wilson v. Rousseau, Case No. 17j<* 
832. Nowhere reported; opinion not now accessi- 
ble.] 

Case No. 17,835. 

WILSON v. SINGER. 

[3 App. Com'r Pat. 334.] 

Circuit Court, District of Columbia. June 30, 
1860. 

Patents — Joint Inventions — Surrender &txt> 
Reissue— Res Judicata. 

jl. When a reissue is asked, under the act 
of 1837, the old patent is surrendered by the- 
f ree will Of the owner, and the reissue operates- 
de novo for the unexpired term. And in the- 
case of a joint patent therefore, the question, 
of joint patentability is not res judicata, but is- 
open to question, upon an application for a 
reissue.] 

[2. A joint patent may be issued to two per- 
sons, where each has invented a distinct im- 
provement on the same machine, the object 
sought to be attained being a unit, and the le- 
gal effect thereof is to vest in each of them a 
joint interest in both improvements.] 

[3. Upon a surrender for reissue, the pat- 
entee or his assignee may make the reissue 
what he would have made the original, if he 
had known how, or if the office had permitted, 
him to have it.] 

On appeal from the decision of the commis- 
sioner of patents of the 20th of December,. 
1859. 

DUNLOP, Chief Judge. This is an appeal 
by James G. Wilson from the decision of the- 
commissioner, refusing to Wilson, as as- 
signee, a reissue of the patent of Aikins & 
Felthousen of date the 5th August, 1851, with* 
amended specifications and claims. An inter- 
ference was declared by the office on the 15th. 
April, 1859, between the application of Wil- 
son, assignee of Aikins & Felthousen's patent 
of the 5th August, 1851, and the patent of I.. 
M. Singer, dated the 12th August, 1851, reis- 
sued October 3, 1854, all relating to improve- 
ments in sewing machines. Wilson, as as- 
signee, surrendered the patent of Aikins & 
Felthousen, under the 13th section of the act 
of July 4, 1836 [5 Stat 122] ior reissue with 
amended description and claims. The inven- 
tion at issue, in this interference, is one of" 
the approved devices in the sewing machine,, 
and the commissioner in his decision says^ 
"The main feature in controversy fe a feed- 
ing device, consisting of a wheel, with a, 
roughened surface projecting a little above 
the surface of the table, and a spring press- 
ure pad, between which the cloth to be sewed, 
is placed, and moved automatically forward, 
to receive the stitches, so that seams of any- 
desired length may be sewed either in straight 
lines or curves, at the will of the operator."' 
The original specification, on which the orig- 
inal patent to Aikins & Felthousen was grant- 
ed, relating to the feeding device, is in these 
words: "To the front end of the shaft, K>. 
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.and within the circular shaped rest, W, is ar- 
ranged a toothed feeding wheel, the teeth of 
which project sufficiently far through a slot 
in the top of said rest, W, to catch the cloth, 
and feed it under the needle, as said toothed 
feeding wheel is turned, by the operation of 
the pawl and rag wheel, before described; 
said feeding wheel running right or left, as 
the pawl may be set working, carrying the 
■cloth in either direction." 

The original fourth claim (struck out by 
the office) in the original patent of Aikins & 
Felthousen is in these words: "We claim 
feeding the cloth, under the needle, from 
right to left, or vice versa without stopping 
the machine, as fully set forth." 

The claims of Wilson, on the reissue, as 
finally modified (they were at first fourteen), 
.are ten in number. Of these the office allow- 
ed the 2d, 3d, 5th, 6th, and 7th, about whieh 
there is no dispute. The 1st, 4th, Sth, 9th, 
.and 10th relate to the feed apparatus of the 
sewing machine, and are as follows: 

1st. I claim the employment, in combina- 
tion with a reciprocating needle, and a flat 
surface whieh supports the material to be 
sewed, of a rotating toothed feeding wheel, 
or other equivalent feeding device, to which 
the cloth is not attached, and a holder, which 
holds the material against the said feeding 
device, with a yielding pressure, substantial- 
ly as and for the purposes herein specified." 

"4th. I claim the employment in a sewing 
machine, of a table, whieh presents a surface 
for the support of the material to be sewed, 
■on every side of, or all around, the needle, in 
combination with a feeding device, substan- 
tially as herein described." 

"Sth. I claim a sewing machine feeding the 
cloth or other substance, to determine the 
space between the stitqhes, by the friction of 
the surface of the periphery of the feed 
wheel, or any equivalent feeding device, sub- 
stantially as specified, in combination with 
.a spring pressure plate or pad, which gripes, 
or other substance against such feeding sur- 
face, substantially as specified, and for the 
purpose set forth. 

"9th. I claim projecting the operating part 
of the surface of the feeding apparatus 
through the surface of the table, substantial- 
ly as described, so that such feeding surface 
may act on a portion of the under surface of 
the material, to give the required motion to 
space the stitches, while the other portions 
of said material slide on the table, whieh an- 
swers the purpose of freeing the said material 
from the feeding surface, and to eover and 
protect the parts of the feeding device which 
are below the table. 

"10th. I also claim the combination of 
mechanism substantially such as is herein de- 
scribed, so that the cloth or other material to 
be sewed, being placed upon the machine un- 
der the pressure pad, will be automatically 
carried forward, to receive the stitches, sub- 
stantially as herein described, and so that 
seams of any desired length may be conven- 



iently sewed into curves or figures at the will 
of the operator." 

At the fourth page of the examiner's report 
of the Sth December, 18o9, he says: "The in- 
vention involved in the patent of I. M. Singer, 
reissued Oct. 3rd, 1854, covers the combina- 
tion in question, so far, at least, as the mov- 
ing feeding mechanism is concerned. One 
clause of his claim is: 'In a sewing machine, 
feeding the cloth or other substance, to deter- 
mine the space between the stitches, by the 
friction of the surface of the periphery of the 
feed wheel, or any equivalent feeding sur- 
face, substantially as specified, in combina- 
tion with the spring pressure plate or pad, 
which gripes the cloth or other substance 
against such feeding surface, substantially 
as specified, and for the purpose set forth.' 
This reissue is based on a patent to I. M. 
Singer of the 12th August, 1851, and the spec- 
ifications, drawings, and models in that pat- 
ent clearly developed a complete anticipation 
of the invention now claimed by the appli- 
cant for this reissue, and this, too, in a per- 
fectly operative machine." 

That Wilson's amended claims, on his ap- 
plication for reissue, as assignee of Aikins & 
Felthousen, were covered by the original pat- 
ent, specification, model, and drawings of 
Aikins & Felthousen of 5th August, 1851, I 
now proceed to show, by the official action of 
the office, at page 6 of the examiner's report 
of the Sth December, 1859. He says: "A re- 
issue, therefore, can only properly be granted 
for the same invention as the one originally 
patented. Aikins & Felthousen have sworn 
that they are the original and first inventors 
of the sewing machine described in their pat- 
ent, and, as the reissue now asked for pur- 
ports but to correct the inadvertences, acci- 
dents, or mistakes in the original patent, the 
necessity or propriety of making the require- 
ment of a new oath, on the part of the in- 
ventors, cannot be perceived." A new oath, 
would have been necessary if Wilson, in his 
amended claims, had been seeking anything 
new, and not embraced in "the same inven- 
tion." This is a judgment of the office that 
the amended claims of Wilson covered only 
"the same invention" patented, or rather pat- 
entable, by right to Aikins & Felthousen on 
the 5th August, 1851, but then struck out by 
the office wrongfully. Again, at page 7 of 
the same report, the examiner says: "In this 
case there would be a liability to serious in- 
convenience to the applicant, in such a re- 
quirement (meaning a new oath), as his as- 
signors seem, from the testimony, now to oc- 
cupy an antagonistic position, and, besides, 
the machine, to some extent, seems to give 
sanction to the scope of the amended claim 
the assignee now seeks to have granted. I 
am, therefore, of opinion that, while cases 
may arise, where such a requirement might 
be just, and even necessary, it is not called 
for in this case." Again, at page 9 of the 
same report, the examiner says: "The facts 
here recited show, that Aikins & Felthousen 
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and Singer took out letters patent at the same 
time for improvement in sewing machines, 
and that the improvements claimed in both 
machines so nearly resembled each other as 
to justify the declaration of an interference 
between them." Again, at page 12 of the 
same report, the examiner says: "The inven- 
tion of Aikins & Felthousen, relative .to the 
feed motion, consists in the employment of 
the table to support the cloth, through which 
projected the teeth cut in a thin disk of 
metal, that was driven by a pawl both ways, 
so as to feed the cloth forward and back, 
whilst the cloth was lightly pressed by a 
spring pressure on the toothed wheel. Here 
the examiner, properly, I think, interprets 
Aikins & Felthousen's fourth claim (struck 
■out by the office) in the original patent as 
embracing the feed wheel, and the forward, 
as well as the reverse, motion. 

The official letter of April 12, 1859, by Mr. 
Shugert, as acting commissioner, the office 
says: "These claims are the 1st, 3d, 5th, 
<5th, 7th, 9th, 12th, 13th, and 14th. As to 
these claims, the office admits that they are 
sustained by the model and drawings." The 
1st, 5th, 12th, 13th, and 14th are identical 
-with Wilson's finally amended 1st, 8th, 9th, 
and 10th claims, and relate entirely to the 
feed apparatus; and, at the close of the same 
■official letter of the 12th April, 1859, it is 
said: "Claims 12, 13, and 14, involve the 
principle of the invention secured to Singer 
"by the reissue of patents of August 12th, 
1851, and are rejected thereon accordingly." 
These claims 12, 13, and 14 are identical with 
S, 9, and 10 of Wilson's final amended claims, 
and relate exclusively to the feed apparatus; 
S, 9, and 10 are for the feed claimed by Sing- 
er, and are said by the office, as above, to be 
the same in principle with the Singer claim, 
and to be sustained by the model and draw- 
ings in Aikins & Felthousen's original claim. 

The commissioner in his decision (page 3) 
says: "The construction given by the courts 
and by my predecessors to that portion of the 
patent law relating to reissues is to the effect 
that a patentee, on an application for a reis- 
sue, may claim all those devices, which were 
clearly exhibited in his original specification, 
-drawing, or model, and which he might have 
legally claimed at the time of taking out his 
original patent." As it appears by the official 
letter of the 12tb April, 1859, ana the passages 
of the examiners! report hereinbefore recited, 
that Wilson's amended claims are sustained 
by the model and drawings in Aikins & Felt- 
housen's original patent, tbere can be no dis- 
pute that, other objections out of the way, 
they are proper subjects of a reissue. 

The commissioner holds the main point in 
■controversy in this interference to be "whether 
Aikins & Felthousen were the joint inventors 
of the feed device now claimed, by the as- 
signee, James G. Wilson. The evidence on 
this point is very conflicting, but, from all 
the testimony submitted, I can come to no 
other conclusion than that the feed device ex- 
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hibited in the model and drawings of Aikins 
& Felthousen's patent of August 5, 1851, was 
the sole and independent invention of Aikins. 
The testimony of S. G. Parker, Stephen B. 
Cushing. and others, seem clearly to estab- 
lish the fact that Aikins showed them a ma- 
chine containing this device as early as the 
latter part of the year 1848, which machine 
was then in working order. Aikins at that 
time in conversation referred to it as his in- 
vention." The commissioner, at page 5 of his 
decision says: "It is doubtless true that two 
independent inventors, engaged in producing 
a particular new and useful improvement, 
may embody their separate inventions in one 
machine, and obtain a patent for said ma- 
chine as joint inventors. But, in such a case, 
each must have contributed something to the 
machine, and the claims must be so drawn as 
to cover the joint invention only. I am not 
aware that this precise question has been ever 
determined by the courts, but it appears to me 
plain that the intention of thelaws is to al- 
low to joint inventors, in an application for a 
patent, to claim only such distinct features as 
are in fact the joint invention of both, or a 
combination of features, to which combination 
each person has contributed something." 

These extracts of proceedings in the office 
show two things: (1) That the amended claims 
of Wilson, on this his application for reissue 
of the patent, obtained by Aikins & Felthousen 
on the 5th August, 1851, are shown in, and 
sustained by, the model and drawings pre- 
sented to the office on their original applica- 
tion for a patent in April, 1851; and (2) that, 
under the decision of the supreme court, in 
Battin v. Taggert, 17 How. [58 TJ. SJ 74, the 
44th general rule of the office, the 13th section 
of the act of 1836, and the Stti section of the 
act of 1837, these amended claims are the 
proper objects of a reissue, as a matter of 
right, in the original patentees, or their as- 
signee, unless other good cause to the contra- 
ry is shown. 

Although the office has declared an inter- 
ference in this case between the claims of 
Wilson and Singer for the feeding device 
m the sewing machine, which imports iden- 
tity of invention, there is a continued effort 
made by the examiner in the original report, 
by the* commissioner In the answer to the 
reasons of appeal, and by Singer's counsel 
In argument, to distinguish them, on account 
of the roughened or serrated surface, of the 
feed wheel in Sinirer's model, and the point- 
ed teeth on the periphery of the feed wheel 
in Aikins & Felthousen's model. This could 
not have been thought other than a differ- 
ence in mechanical detail and finish. The 
principles In both models being declared by 
the office to be the same in the official letter 
of the 12th April, 1859, to which I have refer- 
red. Commissioner Bishop, in his decision, so 
treats the claims of the parties in contro- 
versy, as did the board of appeals in the of- 
fice, and being myself .of the same opinion, 
I shall dismiss all that is said by Singer's 
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counsel on the subject -without further com- 
ment. 

The aforegoing official extracts also show 
that the main point in controversy in this 
interference is whether the invention of the 
feed device in dispute,— that is to say, the 
forward feed,— was the sole invention of Ai- 
kins, or the joint invention of Aikins & Felt- 
housen, or was properly the subject of a 
joint patent, to Aikins & Felthousen, as sev- 
eral inveutors of it, and another patentable 
improvement on the same sewing machine. 
Before I proceed to discuss the main point, 
let me consider the objection raised by the 
appellant's counsel, that the matter of joint 
invention and joint patentability is res ad- 
judicata. Mr. Stanton insists for Wilson that 
this question cannot be reopened upon an 
application for reissue; but the reissue is to 
be dealt with by the 8th section of the act of 
1837, as on the original application, and on it 
the question of joint or sole invention is open, 
as is also priority of invention, laches, or any 
other legal cause which on an original appli- 
cation would lead the commissioner to re- 
fuse a patent. Whenever a reissue is asked, 
the old patent is surrendered by the require- 
ment of the statute, alid the free will of the 
owner and the reissue operates de novo, a 
new patent is granted for the unexpired 
term. The question of joint patentability 
on a reissue, it seems to me, is no more res 
adjudieata than the question of original and 
first invention, also at the same time de- 
cided, and, if this was conclusive, no inter- 
ference could be declared, but J think that 
on a reissue it is not only competent for, but 
the duty of, the commissioner to declare an 
interference, if there is an existing claimant 
asserting right, as original first inventor, and 
so the office has properly decided in this 
very ease. On the question of interference 
declared, the appellant's counsel contends, 
that priority is the only issue. This is cer- 
tainly so as to the parties to the interference, 
but when one of the parties in the inter- 
ference claims, not only priority of inven- 
tion, but a patent, the commissioner must 
deny the claim to the patent, if the applicant 
has lost his right to a patent, even, though 
original and first inventor, by laches, fraud, 
or any other legal cause. 

The duty of the commissioner to the public 
calls him to decide these questions when 
they arise, and appear in the evidence before 
him, before he issues the patent applied for. 
Mr. Wilson, the applicant for the reissue, 
must meet the questions, not only of priority 
as to Singer, but the right to a joint patent 
of Aikins & Felthousen, his assignors, in the 
original patent granted to them 5th August, 
1851. Has he established this joint right? 
As this is the leading point in the controver- 
sy, both as to the law and the fact relating 
to it, and has been most ably and closely ar- 
gued by the learned counsel. I propose first 
to show what is the law in relation to joint 
inventions, and then to apply the facts in 
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this ease to the law so ascertained. If I am 
i-ight in the legal principles I shall announce, 
there will be no difficulty in sustaining the 
reissue in favor of Wilson, even assuming 
the facts to be as his adversary, Mr. Singer, 
asserts. First, as to the law in Curt. Pat. 
§ 3: "It has also been held that a patent 
may be taken for several improvements on 
one and the same machine, or for two ma- 
chines which are invented by the patentee, 
and conduce to the same common purpose 
and object, although they are capable of a 
distinct use and application* without being 
united together. Hut a patent cannot be 
taken for two distinct machines, not condu- 
cing to the same common purpose or object, 
but designed for totally distinct and inde- 
pendent objects." Also, section 109: "The 
object which the inventor proposes to ac- 
complish will always be the main gui£e by 
which to determine whether the subject mat- 
ter is a unit or not." In Moody v. Fiske 
[Case No. 9,745], Judge Story says: "I wish 
it to be understood, in this opinion, tha* 
though several distinct improvements in one 
machine may be united in one patent, it does 
not follow that several improvements in two 
different machines, having distinct and in- 
dependent operations, can be so included, 
m -h less that the same patent may be for 
a combination of different machines, ana for 
distinct improvements in each." 

The law seems clear, therefore, that one 
patent may be taken by a single inventor for 
different and distinct improvements, in a sin- 
gle machine, because the object sought to b«» 
attained is a unit, and that no fraud is prac- 
tised thereby on the revenue of the patent 
office. If one person can thus unite two or 
more different and distinct improvements on 
a single machine, in the same patent, it 
would seem in reason, and upon principle, 
impossible to deny the same right to two 
persons, who each invented one of the dis- 
tinct and different improvements in the 
same machine. The object being a unit 
they have eaeh contributed to its attainment, 
and the patent must be joint, as the genius 
of the two has accomplished a result, which, 
as before said, is a unit, and therefore the 
subject matter of a single patent. 

The commissioner in his decision admits 
the principle, although he fails to apply It 
to the case in hand, as I think he ought to 
have done. I refer to the passage in his de- 
cision heretofore cited by me. Unless this is 
a true interpretation of the law relating to 
joint inventions, which are mentioned and 
provided for In the patent acts, no joint In- 
vention could exist, unless each of two per- 
sons contributed an unpatentable element 
of invention, which unpatentable elements, 
when united, produced a patentable result; 
a thing which, to be sure, might happen (antf 
which I will hereafter endeavor to show did 
happen, in this case of Aikins & Felthousen), 
but which I think is too refined and meta- 
physical for the practical business of life. 
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It would restrict, Indeed almost obliterate, 
the theatre for joint invention, and it seems 
to one could never have been in the contem- 
plation of the legislature in enacting the pat- 
ent laws. 

Let me apply this law to the case now be- 
fore me on appeal. - The feed apparatus of the 
■sewing machine now in controversy embraces, 
among other things, the rotary feed wheel, and 
the mechanism to give It its forward motion, 
so as to feed the*doth to the needle, and space 
the stitches. This feed apparatus, it is Insisted 
by Singer's counsel, invented in the early part 
of 1849, as the commissioner decides, before the 
■date of Singer's invention of the same thing, 
was the sole invention of Aikins, and not the 
■subject of a joint patent to Aikins & Pelthousen, 
•under whom "Wilson claims title, as assignee. 

Mr. Keller insists upon Felthousen's testi- 
mony that Felthousen only invented, or con- 
tributed to invent, the reverse or backward mo- 
tion of the feed apparatus. Now, assuming 
Felthousen to be a competent witness, and that 
'Mr. Keller has properly interpreted* his testi- 
mony, then Felthousen had nothing to do with 
the feed proper, or "forward feed," as it is call- 
ed, which was the sole invention of Aikins, but 
in the year 1830, as Mr. Keller alleges, after 
the date of Singer's invention of the feed prop- 
er, or forward feed, in the same year, Felthous- 
en invented, or contributed with Aikins to in- 
vent, the reverse feed. 

This reverse feed has been described by the 
■office to be an improvement on the sewing ma- 
chine, and, as such, patentable, and Wilson's 
claim No. 2 in his amended claims has been ac- 
quiesced in .and granted by the office. See offi- 
cial letter of the 12th April, 1859. Now here 
■are two distinct improvements on one and the 
•same machine (the sewing machine); Aikins 
the sole inventor of one, and Felthousen the sole 
or joint inventor with Aikins of the other, with 
which other Singer has no connection, and to 
which he sets up no niaim as inventor. 

Upon the principles of law herein set forth, 
If sound and maintainable, Aikins & Felthousen 
were entitled, August 15, 1851, to the joint pat- 
•ent then granted to them, and Wilson, their as- 
signee, to all the rights acquired by them under 
that grant. Aikins alone invented the feed 
wheel and feed apparatus for the forward feed, 
which was one patentable improvement of the 
■sewing machine, and Felthousen, either solely, 
or jointly with Aikins, the reverse feed, which 
was another patentable improvement of the 
■same sewing machine. 

The fourth original claim, struck out by the 
office, is in these words: "We claim feeding the 
cloth under the needle, from right to left, or 
vice versa, without stopping the machine, as 
fully set forth. These two improvements were 
the subject of one joint patent to Aiidns & 
Felthousen, which properly issued to them 
jointly, the legal effect of which joint grant was 
to vest each of them with a joint interest in 
both Improvements, or, in the technical lan- 
guage of the law, to cause them to be seized 
■"per my and per tout," and to be competent 



by a joint grant or deed to convey the whole 
to Wilson, their . assignee. The model and 
drawings of Aikins & Felthousen in the patent 
office In August, 1851, if they were the original 
first inventors of the above-named improve- 
ments, as now appears in proof, entitled them 
to have had these improvements embraced in 
their patent, as that was not done by the fault 
of the office in disallowing and erasing their 
claim, and without any fraud or deceptive in- 
tention on their part, under the decision in Bat- 
tin v. Taggert, 17 How. [58 U. S.] 74. They 
and their assignee, Wilson, who stands in their 
shoes, have a just pintm to have them inserted 
in a reissue. Where there is a defective or in- 
sufficient description or specification, on sur- 
render, the patentee, or his assignee, can make 
the reissue patent what he would have made 
the original if he had known how, or if the of- 
fice had permitted him to have it 

There is another view of Felthousen's testi- 
mony, supposing him a competent witness, not 
presented on the part of Singer's counsel, which 
proves the invention of the feed apparatus to 
be, in the strictest sense, the joint invention of 
himself and Aikins. In answer to the 9th 
cross interrogatory, Felthousen says: 'T sug- 
gested and invented the application of the set 
screw, above the needle rod, to regulate the 
length of the stroke, and made the same. I 
also suggested the arrangement for feeding the 
cloth both ways, backwards and forwards, and 
helped make the machinery." A very ingen- 
ious and earnest argument has been made to 
show that Felthousen meant that he had sug- 
gested only the backward or reverse feed, as 
it is called, but, when the witness says back- 
wards and forwards, I must take him to mean 
what he says. I do not feel at liberty to muti- 
late or erase any portion of his testimony. I 
must give to the language of the witness its 
plain and natural import, and this is the more 
incumbent on the judge when the natural im- 
port harmonizes with Felthousen's original oath 
In March, 185,0, when the joint patent was ap- 
plied for, and with the testimony of Parker, 
Cushing, and others, who testify that both for- 
ward and reverse feed appeared, in the ma- 
chine which they saw late in 1848, or early in 
1S49, and with the testimony of Hamner, Hol- 
lister, Hardy, and Bishop, who saw Felthousen 
at work with Aikins in 1848, and heard him 
say he was with Aikins, getting up a sewing 
machine, which would "be a woman killer, &c. 
It is more reasonable and charitable, and, it 
'seems to me, more judicial, to reconcile Felt- 
housen's whole testimony with itself, and with 
the proof of the other witnesses, by supposing 
that Felthousen has been mistaken in the time 
when be and Aikins made their joint improve- 
ments on the sewing machine, and that they 
were made and completed not later than the 
early part of the year 1S49. 

But, if clear in this view of the case, is Felt- 
housen a competent witness against Wilson? 
No rule of evidence is better settled on authority 
than that an assignor cannot, after assignment, 
impeach the title of his own assignee. Mr. Kel- 
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ler does not deny this law. He admits the 
rule of evidence, but says it has no application 
to this case- At page 8 of his additional argu- 
ment, he says: "It is true that in the original 
application for the original patent he (Felt- 
housen) joined in the oath of joint invention, 
but he nowhere has sworn that he was joint 
inventor with Aikins of the things now claimed 
by Wilson, as assignee." Is this so? The 
office has declared in the official letter of the 
12th April, 1859, and the examiner in the pas- 
sages of his report, to which I have referred, 
that all Wilson's present claims are sustained 
by the model and drawings of Aikins & Felt- 
housen. Now Felthousen swore in his applica- 
tion to what was new in his model and draw- 
ings. The office has so decided, in not requir- 
ing Wilson, the assignee, to get a new oath 
from Aikins & Felthousen on the reissue, which 
would not have been left undone (as no patent 
can lawfully issue without the oath of the in- 
ventors), unless the office had thought the old 
oath applied to Wilson's present claims. More- 
over, in. the original* application, Aikins & Felt- 
housen (4th claim, struck out by the office) 
claimed as follows: "Fourth, we claim feed- 
ing the cloth under the needle, from right to 
left, or vice versa, without stopping the ma- 
chine, as fully set forth." 331s claim was ap- 
pended to the original application, when the 
oath was taken, though it was afterwards 
struck out by the office, and is covered by the 
oath. 

It is true both the examiner and the com- 
missioner construe this 4th original claim, so 
struck out, to be a claim only for the reverse 
feed motion, and not for the forward mo- 
tion, nor for the feed 'wheel. However it 
may be as to the feed wheel, of which I shall 
presently speak, I cannot understand how 
the office confines this 4th original claim to 
the reverse motion only. The words are: 
"Feeding the cloth under the needle, from 
right to left, or vice versa, without stopping 
the machine, as fully set forth.'' "Bight to 
left, or vice versa," certainly mean both feed 
motions, backwards and forwards, and you 
cannot get rid of either without expunging 
half the claim. Though this original claim 
is general and broad in its terms, and not 
prepared with technical accuracy, and cer- 
tainly I think it ought to be construed to em- 
brace the feed wheel, as well as both feed 
motions. The present construction of the 
office is most literal and rigid. It sticks in 
the bark, and does not agree with the pas- 
sages in the examiner's report, hereinbefore 
cited by me. The feed wheel was in the 
original model, and is admitted to be new in 
the combination. The feed motion, back- 
wards and forwards, to feed the cloth under 
the needle, could be effected only, as I sup- 
pose, by the revolutions of the feed wheel. 
This feed wheel is set out and described in 
the original specification of the original pat- 
ent of Aikins & Felthousen in these words: 
"To the front end of the shaft, K, within the 
circular shaped rest, W, is arranged a tooth- 



ed feeding wheel, the teeth of which project 
sufficiently far through a slot in the top of 
said rest, W, to catch the cloth, and feed it 
under the needle, as said toothed feeding- 
wheel is turned by the operation of the pawl 
and rag wheel, before described; said feed- 
ing wheel running to the right or left, as the 
pawl may be set working, and carrying the 
cloth in either direction." 

When the original 4th claim, in general 
terms, asserted the right t$ feed the cloth 
under the needle "from right to left, or vice 
versa, without stopping the machine, as ful- 
ly set forth," it ought, as I have before said, 
in fairness, to be construed to embrace the 
feed wheel, the revolutions of which could 
alone feed the cloth to the needle from right 
to left, or vice versa, and which feed wheel 
is set forth in the original specification, as 
above detailed. 

It seems to me, therefore, if Felthousen's 
late testimony on his examination by Singer 
is to be construed as the office and Mr. Kel- 
ler contend, that he only invented, or help- 
ed to invent, the reverse motion of the feed 
apparatus, and not the forward motion and 
the feed wheel, his late testimony is in con- 
flict with his original oath, and the credit of 
it thereby impaired. But Felthousen in his 
original 4th claim and in his original oath, 
as well as in his answer to the 9th cross-in- 
terrogatory on his examination as Singer's 
witness, is consistent in averring that he was 
a joint inventor with Aikin of the forward 
or feed motion proper, as well as the reverse 
feed. It is not denied. At all events, both 
the commissioner and the examiner assume 
it as clearly proved that the feed proper, or 
the forward feed, was invented and on the 
machine not later than the spring of 1849, 
long before Singer's alleged invention. Felt- 
housen must therefore be foresworn or mis- 
taken as to the time when he fixes his "in- 
vention after his partnership with Aikins in 
the year 1850. 

Assuming, however, against the clear proof 
in the cause, and against Felthousen's uni- 
form and consistent averments, that he did 
invent, or contribute to invent with Aikins, 
the forward feed, and that he only invented 
the reverse feed in the fall of 1850, still, as- 
this reverse feed, was a substantive patenta- 
ble invention, he had a right, on the law, 
admitted by the commissioner, and sus- 
tained herein "on authority and principle, 
to unite his invention with the invention of 
Aikins, and to take out with him, as they 
did, a joint patent for their several improve- 
ments on the same sewing machine; and the 
ease, in this aspect of it, is strong against 
Singer as in any other view of it. 

Lastly, if Aikins & Felthousen are to be re- 
jected, as incompetent witnesses to impair 
Wilson's title, after assignment, the joint in- 
vention is prima facie proved by their orig- 
inal oath, and confirmed by- the testimony 
of Hamner, Hollister, Hardy, Bishop, and 
others. Upon the whole, therefore, I am of 
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tlie opinion the original joint patent of the 
5th August, 1851, properly issued to Aikins 
& Felthousen, as joint inventors; and, as 
James G. "Wilson is their assignee, and his 
amended claims, on his application for reis- 
sue, cover only what was shown in the orig- 
inal model and drawings of Aikins & Felt- 
housen, and of which they were the first 
and original inventors, a reissue patent ought 
to be granted to said Wilson, as prayed. 

The fourth and fifth reasons of appeal are 
sustained. The commissioner's decision of 
the 20th December, 1859, is reversed, this 
30th June, 1860, -and I do this same 30th 
June, 3S60, adjudge and order, that a reissue 
patent be granted by the commissioner to 
the said James G. Wilson, assignee of Aikins 
& Felthousen, for the amended claims claim- 
ed by him. I return to the honorable, the 
commissioner of patents, all the papers, mod- 
el, and drawings with this my opinion and 
judgment this 30th June, 1860. 

[The patent was accordingly reissued January 
27, 1863, but was held void in Potter v. Dixon, 
Case No. 11,325.] 
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WILSON v. SINGER MANUF'G CO. 

[9 Biss. 173; 4 Ban. & A. 637; 16 O. G. 1091; 

12 Chi. Leg. News, 65; 9 N. Y. Wkly. 

Dig. 338J i 

District Court, N. D. Illinois. Nov., 1879.2 

Marking Article as Patented— Expiration op 
Patent. 

1. The manufacturer of an article, which 
has been patented, can affix upon such article 
the word "Patented" or any other word of sim- 
ilar import, together with the date of the pat- 
ent, after the patent has expired. 

2. Such an article does not come within the 
meaning of the statute which prohibits the af- 
fixing of the word "Patented' r upon any "un- 
patented article." 

[Cited in Rosenbach v. Dreyfuss, 2 Fed. 224.] 

Walter B. Scates, for plaintiff. 
William H. King, for defendant. 

BLODGETT, District Judge. This is a qui 
tam action brought by plaintiff under the 
last clause of Rev. St § 4901; tit "Patents 
and Copyrights," which reads substantially 
as follows; "Every person who in any man- 
ner marks upon or affixes to any unpatented 
article the word 'Patent,' or any word im- 
porting that the same is patented, for the 
purpose of deceiving the public, shall be. lia- 
ble for every such offense to a penalty of not 
less than one hundred dollars, with costs, 
one-half of said penalty to the person who 
shall sue for the same, and the other to the 
use of the United States, to be recovered by 

i [Reported by Josiah H. Bissell, Esq., and 
by Hubert A. Banning, Esq., and Henry Ar- 
den, Esq., and here reprinted by permission. 
9 N. Y. Wkly. Dig. 338, contains only a partial 
report] 

a [Affirmed in 12 Fed. 57-1 



suit in any district court of the United States, 
vritUin whose jurisdiction such offense jnay 
have been committed." 

The declaration contains three counts, to- 
which defendant demurs generally and spe- 
cially. The first count charges that "on the- 
first day of Nov., 1876, and from time to time 
from that date hitherto, to-wit: In this dis- 
trict defendant did knowingly, willfully and 
negligently, and contrary to the statute of 
the United States in such case made and pro- 
vided, and for the purpose of deceiving the- 
public, print, mold, cast, stamp, engrave, 
make or affix upon sliding .plates the words 
or inscription: 'Patented Sept 10, 1846, May 
8, 1849, Nov. 13, 1850, Aug. 4, 1851, Aug. 12 r 
1851, Apr. 11, 1854, May 30, 1854, Nov. 2 r 
-1854, Dec. 19, 1854, May 29, 1855, Oct. 9, 
1855;' and did fix and attach one such plate- 
so marked, engraved or stamped to and up- ' 
on each of one hundred thousand Singer 
sewing machines; that the words and figures- 
so as aforesaid placed upon said machines 
imported that the same were patented; and 
the plaintiff avers that said machines, on the 
first day of November, 1876, were not, nor 
were any of them patented; and plaintiff 
avers that it was at said last mentioned time 
well known to said defendant that said ar- 
ticles and each of them were unpatented. 
Whereby an action hath accrued," etc. 

The second count charges that defendant, 
at the same time and place, did knowingly, 
etc., and for the purpose of deceiving the 
publie, affix upon each of one hundred thou- 
sand other Singer sewing machines the same- 
words and figures mentioned in the first 
count. "Which words and figures imported 
that said machines were patented." "And 
plaintiff avers that said machines, on the 
first day of November, 1876, were not pat- 
ented, which defendant well knew," etc. 

The third count charges that defendant, at 
the same time and place, did knowingly, etc.,. 
and for the purpose of deceiving the public, 
affix upon each of one hundred thousand 
other Singer sewing machines the , same 
words and figures mentioned in the first 
count, which said words and figures import- 
ed that said machines were patented. "And 
the plaintiff avers that said machines, on said; 
first day of November, 1876, were not pat- 
ented," which defendant well knew, etc. 

It is contended on the part of the defend- 
ant that the declaration is defective in not 
alleging that the machine or some part of it 
■was not patented at the times imported in 
the words affixed to it. 

The question raised by the demurrer is, 
■whether the manufacturer of an article 
which has been patented can affix upon such 
article the word "Patented" or any other 
word of similar import, and the date of the 
patent after the patent has expired. Is such 
an article an "unpatented article" within the 
meaning of this clause of the statute? 

Section 4900, makes it the duty of all pat- 
entees, their assigns, etc., and of all persons- 
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-making or vending a patented article, "to 
■give sufficient notice to the public that the 
same is patented; either by affixing thereon 
line "word 'Patented' together with the day 
and year the patent was granted; or when 
from the character of the article this cannot 
-be done, by fixing to it or to the package 
wherein one or more of them is enclosed, a 
label containing a like notice." 

It was conceded by plaintiffs counsel on 
the argument that defendant had held pat- 
ents upon sewing machines, issued by the 
United States at the several dates mentioned 
in the declaration; but the point made was 
that because these patents had expired, the 
defendant had no longer the right to affix to 
the machine the word "Patented" or any other 
word or sign importing that it or any part 
■of it was patented or had been patented. 
This is a highly penal statute, and its scope 
will not be extended by implication. It must 
be strictly construed. U. S. v. Wiltberger, 5 
Wheat. [18 U. S.] 76; Andrews v. U. S. [Case 
No. 381]. 

The law of the United States in force at 
the several dates inscribed on these ma- 
chines, limited the life of a patent to 21 
years,— that is, 14 years for the original term, 
-and 7 years extension, if an extension is 
granted. It is clear then that at the time 
when defendant is charged to have commit- 
ted this offense, the patents mentioned in 
the inscription had expired by limitation of 
law, even if all had been extended so as to 
■remain in force the full 21 years. 

The mischief which this statute was in- 
tended to punish, can hardly be stated more 
-concisely than in the words of the law itself: 
"The purpose of deceiving the public," that 
■is, stating falsely that an article is then the 
■subject-matter of a patent. And can it be 
said that the public is deceived by the notice 
•inscribed upon, or affixed to, a manufactured 
.article, that has been patented, and that the 
patent has expired? The "public" is pre- 
-sumed to know the law as well as the pat- 
entee— to know that a patent issued on the 
4)th day of October, 1855, had expired on the 
1st day of November, 1876. If, therefore, 
the inscription be true in fact, as it is con- 
•ceded to have been in this case, I am of 
-opinion that it does not subject the defend- 
ant to the penalty of this statute. 

It may be valuable information to the pub- 
lic to be told that a machine offered for sale 
is made in accordance with a patent which 
lias been granted, but which has expired. 
So that purchasers instead of being deceiv- 
ed, have only desirable or important facts 
imparted to them, and are able to act more 
intelligently in . dealing with the manufac- 
turer or vendor. 

The law makes it the duty of the manufac- 
turer of a patented article, during the time 
the patent is in force, "to give notice to the 
pubbe that the same is patented, by fixing 
thereon the word 'Patented,' with the day 
:and year the patent was granted," and I do 



not see anything in the spirit of this clause 
of the law which prevents the manufacturer 
from continuing to" affix such word and date 
after the expiration of the patent. 

This being a highly penal statute, it was 
the duty of the pleader in making a case un- 
der it to negative all presumptions in favor 
of the innocence of the defendant. 1 Chit. 
PL 221. The allegation is, that "on the first 
day of November, 1876, said machines were 
not nor was any part of them patented." 
The act charged, when construed in the light 
of the law, in regard to the duration of pat- 
ents, does not import that they were then 
patented, or that they are made under any 
patent in force on the 1st day of November, 
1876, but directly the contrary. The legal 
meaning of the words said in this case to 
have been affixed to defendant's machines is: 
"This machine was patented at such a date, 
but the patent has expired." This is the fair 
import of the words which defendant is 
charged with using, and I do not think they 
make a case within the intent of the law. 

I do not deem it necessary to discuss the 
special causes of demurrer assigned, and 
which go only to the form of the declaration 
—those could readily be cured by amend- 
ment. The wish expressed by counsel upon 
the argument was that I should pass upon 
the merits of the case as stated. Demurrer 
sustained. 

[Pinal judgment having been entered, plaintiff 
appealed to the circuit court, where the judgment 
of this court was affirmed. 12 Fed. 57.] 
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Case N"o. 17,837. 

WILSON v. STEWART et al. 

[1 Cranch, C. C. 128.] i 

Circuit Court, District of Columbia. June 
Term, 1803. 

Chancery Attachment — British Bankrupt As- 
signees. 

In a chancery attachment against a British 
bankrupt, the court will permit the assignees 
of such bankrupt, on giving security and pro- 
ducing a copy of the proceedings of the commis- 
sioners certified by a notary-public, at Liver- 
pool, in England, who is certified to be such by 
the American consul at Liverpool, to be made 
parties to defend the suit, and to release the at- 
tached effects. 

[Cited in Addison v. Duckett, Case No. 77.] 

Attachment in chancery. Security given, 
attachment dissolved. 

Mr. C. Lee moved that the assignees of 
Stewart, under a commission of bankruptcy 
taken out in England, might be admitted as 
defendants. And to show that they were the 
assignees, he offered a copy of the proceed- 
ings of the commissioners, certified by a no- 
tary-public at Liverpool, and a certificate of 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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the American consul at Liverpool, that the 
notary -was a notary-public duly commission- 
ed, &e. Act of Assembly, Rev. Code, 16S. 

Mr. Taylor objected that this copy is not 
within the act of assembly, and there is no 
law authorizing such copy to be admitted as 
evidence. 

Objection overruled, and the assignees 
made defendants. 

Mr. O. Lee moved that Stewart might be 
admitted to answer by his attorney in fact. 

THE COURT did not refuse to suffer the 
answer by attorney to be filed. 



Case No. 17,838. 

WILSON v. STODDARD. 

[4 N. B. R. 254 (Quarto, 76); 1 2 Chi. Leg. News, 
161.] 

District Court, D. Michigan. Nov., 1870. 

Sale by Bankkupt— Validity — Burden ov 
Pkoof. 

1. The 35th section of the bankrupt act [of 
1867 (14 Stat. 534)], which declares a sale, 
transfer, etc., not made in the usual and ordi- 
nary course of business of the debtor, shall be 
prima facie evidence of fraud, throws the bur- 
den of proof on the purchaser to sustain the 
validity of his purchase. 

2. In such a case the proofs may be taken 
ore tenus at the hearing. 

3. Under the evidence in this case the sale 
was void. 

D. M. Dickinson and George Gray, for 
plaintiff. 
John T. Holmes, for defendant. 

WITHEY, District Judge. The petition 
upon which this hearing is had, was filed by 
plaintiff, and alleges that about the 10th of 
August, 1868, the bankrupt made to defend- 
ant a sale and transfer of a stock of goods 
of the value of sis thousand dollars, and 
within six months from the filing of the pe- 
tition upon which Cummings was declared 
a bankrupt; that Cummings was then in- 
solvent, that defendant had reasonable cause 
to believe him insolvent, and to be acting in 
contemplation of insolvency, and that the 
transfer was made with a view to impair, 
hinder, impede, and delay the operation and 
effect of the provisions of the bankrupt act. 
Defendant was ordered to show cause; and 
having denied the allegations of the petition, 
the case has been heard upon proofs. De- 
fendant's counsel has taken exceptions to 
the petition and to the proofs being taken 
ore tenus at the hearing, which are over- 
ruled. The facts disclose that Cummings 
was at the date of the sale insolvent, "and 
that defendant knew of his embarrassed 
condition. Defendant's counsel conceded 
this upon the argument. Cummings was a 
trader at Plainwell, Allegan county, in this 
district, and had been for several years do- 
ing a general country trade. At the time of 

i [Reprinted from 4 N. B. R. 254 (Quarto, 
76) by permission.] 
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the sale of his. goods to defendant, there was 
a mortgage lien thereon of two thousand two 
hundred dollars to one Sissen, of Plainwell, 
for money loaned; and also a mortgage to 
one Brigham, on that part of the stock com- 
posed of boots and shoes, on which was un- 
paid two thousand eight hundred dollars. 
Cummings owed among other indebtedness 
in addition to those mortgage debts, one 
thousand dollars to one Cory, being the 
amount of two notes of- five hundred dollars 
each, on one of which defendant was liable 
as indorser. He also owed defendant one 
thousand one hundred and four dollars not 
secured, and four hundred dollars to parties 
not named. Of all this indebtedness defend- 
ant admits to have had knowledge when he 
bought the property of Cummings. His pur- 
chase amounted to six thousand one hun- 
dred and ninety-seven dollars and twenty- 
seven cents for goods, and about fifty dollars 
for accounts bought from Cummings— say 
six thousand two hundred and forty-seven 
dollars, total purchase price of goods and ac- 
counts. He was to pay by canceling Cum- 
mings' debt to defendant of one thousand 
one hundred and four . dollars and fifty-one 
cents; paying the notes of Cummings to 
Cory, five hundred dollars and five hundred 
and four dollars respectively, and by paying 
Sissen's mortgage of two thousand two hun- 
dred dollars. He also gave Cummings his 
two notes— one for one thousand dollars, the 
other for eight hundred and eighty-eight dol- 
lars. Other creditors have proved debts of 
more than four thousand dollars against the 
bankrupt, of which defendant swears he had 
no knowledge. The sale by Cummings to 
defendant covered all the bankrupt's proper- 
ty except the boots and shoes, part of his 
stock mortgaged to one Brigham, and by 
him taken, at or about the time of sale to 
defendant, to satisfy two thousand eight 
hundred dollars. 

The provision of section 35 of the bankrupt 
act, which declares a sale, transfer, etc., not 
made in the usual and ordinary course of 
business of the debtor, shall be prima facie 
evidence of fraud, throws the burden of 
proof on defendant to sustain the validity of 
his purchase. Defendant swears that he did 
not know Cummings owed more than four 
hundred dollars over the two mortgage 
debts, the debt due to himself and the other 
indebtedness, which by the terms of pur- 
chase he assumed to pay; and urges that, 
such being the fact, the prima facie case of 
fraud is conclusively met, and shows the 
sale to have been in all respects bona fide, 
and in no wise a fraud on the provisions of 
the bankrupt act. Standing alone, this tes- 
timony might be sufiicient explanation; but 
when viewed in connection with other testi- 
mony, I cannot regard the sale as one en- 
titled to the sanction of the court. When 
the mortgage to Sissen was made, June 25th, 
1868, defendant was placed in the store as 
agent of the mortgagee, to see that the terms 
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of the mortgage were complied "with in re- 
gard to keeping up the stock, and applying 
sales to its payments. Defendant from that 
time acted more or less as clerk in Cum- 
mings' store, np to the time of his purchase 
—was familiar with Cummings' business af- 
fairs, had access to his books of accounts, 
and to his invoices of purchases. He knew 
of the two mortgages on the stock, was a 
creditor for over one thousand one hundred 
dollars, indorser on one of Cummings' notes 
to Cory of five hundred dollars, and knew 
of the other note of five hundred dollars to 
Cory. He knew, too, that Cummings was 
unable. to pay this indebtedness, much of it 
due, and from his relations to Cummings as 
a creditor, as agent of one mortgage, and as 
clerk in the store, must be supposed to have 
been watchful of Cummings' affairs, and 
have known pretty fully as to his pecuniary 
standing. 

Cummings was upon the point of going 
away as some sort of an itinerant lecturer, 
breaking up his business, and without any 
property left from which other debts could 
be satisfied. A question arose, while taking 
the inventory of stock, as to the safety of 
defendant purchasing, when he was advised 
by an attorney present, that if Cummings 
was indebted beyond what it was proposed 
to arrange, it would not be safe to purchase. 
Cummings denied that there were any other 
debts except four hundred dollars. Defend- 
ant was thus warned, and prudence required 
that he should act with reference to the ex- 
isting state of things. Again, Cummings' 
indebtedness, according to defendant's testi- 
mony, was all to parties residing at Plain- 
well, where the debtor resided, except the 
four hundred dollars to parties in Chicago. 
And yet Cummings had been a trader at 
Plainwell for many years, purchasing his 
goods in New York, Chicago, Cleveland, and 
other places, as defendant well knew. Now, 
is it reasonable to say or believe that de- 
fendant did not know, or, at least, have rea- 
sonable cause to believe, that this trader 
owed debts on his purchases, as it is shown 
he did, to an amount exceeding four hun- 
dred dollars, and when it was known that 
he was largely indebted at home,* and pur- 
chased his goods abroad? Defendant, while 
taking account of stock, consulted the in- 
voices of purchase, and one witness testi- 
fies that defendant said to him, after the 
purchase, he bought the goods to protect 
himself. 

I cannot doubt for a moment but defend- 
ant knew of Cummings' insolvency and in- 
debtedness to some extent outside of home 
debts, and that he purchased "the goods to 
protect his own interests, in utter disregard 
of the rights of a large number of other 
creditors. Defendant assumed the payment 
of no part of Cummings' debts, outside of 
one note of five hundred dollars to Cory> 
who was his brother-in-law, except what it 
was to his interest to pay. Sissen's two 



thousand two hundred dollar mortgage was 
a lien on the goods. Defendant could get 
no title except subject to this mortgage. He 
was liable to Cory on one of the five hun- 
dred dollar notes held by his brother-in-law; 
the other he assumed to pay. 

I hold the sale void, under the evidence,, 
by the terms of the bankrupt act. The plain- 
tiff is satisfied to take judgment for three 
thousand five hundred and forty-three dol- 
lars, and, although I think he is entitled to- 
recover more, I will take that sum as the 
amount of defendant's liability in this case,, 
with costs of the proceedings. 



Case ISTo. 17,839. 

WILSON v. STOLLEY. 

[4 McLean, 272; 4 West. Law J. 371; 10 Law 
Rpp. 81; 1 Fish. Pat. Rep. 146.] i 

Circuit Court, D. Ohio. April, 1847. 

Equiit Practice — Injunction — Notice— Inter- 
rogatories. 

1. Reasonable notice is required to be given, 
to the defendant, of the time and place where 
a motion for an injunction will be made. 

2. The defendant will be heard in opposition 
to the motion, and he is permitted to file his- 
answer. 

3. Affidavits will be received in behalf of 
both parties, especially in patent cases. 

4. Under the rules of a court, a bill which re- 
quires an answer, must contain interrogatories- 

[Cited in Steam Cutter Co. v. Sheldon, Case 
No. 13,331.] 

[This was a motion by James G. Wilson 
for a provisional injunction to restrain the 
defendant John H. Stolley from infringing 
the letters patent for an "improved method 
of planing, tonguing, and grooving, and cut- 
ting into moldings, or either, plank, boards, 
or any other material, and for reducing the 
same to an equal width and thickness," etc.,. 
granted December 27, 1828, to William 
Woodworth, extended for seven years, from 
December 27, 1842, and reissued July 8, 1845. 
The questions of law and practice raised by 
the defendant are sufficiently set forth in the 
opinion of the court] 2 

Telford & Norton, for complainant. 
Walker & Fox, for defendant. 

McLEAN, Circuit Justice. As this is an 
application to enjoin the defendants from an 
infringement of a patent, by the practice in 
such cases the defendant will be permitted 
to file his answer; and affidavits in behalf of 
both parties will be examined on the motion 
for injunction. The bill prays for an injunc- 
tion, and that the defendant may answer, 
but it contains no interrogatories; and on 
this ground it is objected that the bill is de- 

1 [Reported by Hon. John McLean, Circuit 
Justice. 10 Law Rep. 81, contains only a par- 
tial report.] 

2 [From 1 Fish. Pat. Rep. 146.] 
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fective. The 5th section of the act of March 
2, 1793 [1 Stat. 334], provides that "a writ of 
injunction shall not he granted in any case, 
without reasonable previous notice to the ad- 
verse party, or his attorney, of the time and 
place of moving for the same." This notice 
was designed to enable the defendant to re- 
sist the application for an injunction; and 
this resistance can he more effectually made 
by permitting the defendant to file his an- 
swer. Affidavits are heard in behalf of both 
parties, especially in patent cases. This 
course seems to come within the spirit of the 
above section, and it enables the judge to act 
on the motion with a better knowledge of 
the equitable rights of the parties. As no 
precise rules have been adopted in regard to 
this procedure, except that a reasonable no- 
tice shall be given of the time and place of 
the motion, it has been usual to give a rea- 
sonable time for the preparation of the an- 
swer and the taking of affidavits. The delay 
of the defendant in preparing his answer in 
this case, seems not to be unreasonable; and 
no very strong reason is perceived why the 
defendant should not be permitted to show, 
as preliminary to a motion for an injunction, 
that the bill, upon its face, is materially de- 
• fective. 

The question now made is, whether an orig- 
inal bill for relief, which calls upon the de- 
fendant to answer, must not contain inter- 
rogatories, under the rules of practice adopt- 
ed by the supreme court. The 41st, 42d, and 
43d rules make the interrogatories a part of 
the bill, and prescribe its form; and the 40th 
rule declares that "a defendant shall not be 
bound to answer any statement or charge in 
the bill, unless specially and particularly in- 
terrogated thereto; and a defendant shall not 
be bound to answer any interrogatory in the 
bill, except those interrogatories which such 
defendant is required to answer"— which 
must be specified in a note at the foot of the 
bill, in the form stated. From this it ap- 
pears the defendant is not bound to answer 
the bill, unless special interrogatories, of the 
form required, are contained in it. The 18th 
rule declares, that "it shall be the duty of 
the defendant, unless the time shall be other- 
■wise enlarged, for cause shown, by a judge 
of the court, upon motion for that purpose, 
to file his plea, demurrer, or answer to the 
bill in the clerk's office, on the rule day next 
succeeding that of entering his appearance; 
in default thereof, the plaintiff may, at his 
election, enter, an order (as of course) in the 
order book, that the bill may be taken pro 
confesso," etc. This rule applies to all bills 
where an answer is required. Now, if the 
bill contain no interrogatories, and the de- 
fendant is not bound to answer it, can he be 
in default for not answering? He can never 
be In default except for neglecting to do that 
which he was legally bound to do; and if he 
be not in default, no- decree pro confesso can 
be entered against him. This seems to be a 
reasonable construction of the above rules, I 



and it gives to each one of them a proper 
effect t 

The bill being defective for want of inter- 
rogatories, it is unnecessary" 1 now to consider 
the other objection, that the bill does not re- 
quire an answer under oath. 

[For other cases involving this patent, see note 
to Bieknell v. Todd, Case No. 1,3S9.] 
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WILSON v. STOLLEY. 

[5 McLean, l;il Fish. Pat. Rep. 261.] 

Circuit Court, D. Ohio. Oct. Term, 1849. 

Patented Invention— License to Use— Assign- 
ment. 

1. A license to run a planing machine may he- 
assigned, it not being a mere personal privi- 
lege. 

2. In such case the assignee is hound to per- 
form the conditions of the license. 

3. The same rule applies to the assignment 
of his right by the licensor. 

4. And a forfeiture of the license may be en- 
forced according to its terms, by reason of the 
abandonment or neglect of the licensee. 

2 [Action on the case. Suit brought on let- 
ters patent for an improved method of plan- 
ing, tonguing, and grooving and cutting into 
moldings, or either, plank, boards, or other 
material, and for reducing the same to an 
equal width and thickness, etc., granted Wil- 
liam Woodworth, December 27, 1828, ex- 
tended for seven years from and after De- 
cember 27, 1842, in the name of William W. 
Woodworth, administrator of William Wood- 
worth, deceased, limited by a disclaimer 
filed by said William W. Woodworth, ad- 
ministrator, January 2, 1843; reissued to 
the latter July 4, 1845, and again extended 
for seven years from December 27, 1849, by 
act of congress, passed February 26, 1849- 

[On August 9, 1843, William W. Wood- 
worth assigned all his right and interest in. 
and to the said letters patent, and renewal 
in and for the county of Hamilton, in the 
state of Ohio, and in certain other territory, 
to James G. .Wilson, the plaintiff, his exec- 
utors, administrators, and assigns, for and 
during the residue of said first extension; 
and afterward, on August 29, 1843, Wilson 
granted, by an instrument in writing, to- 
Moses Brooks and Joseph L. Morris the ex- 
elusive right, Tinder said extended patent, in 
said county of Hamilton, as well as other 
territory, in said instrument described, and 
thereby authorized said Brooks & Morris to- 
construct and use during the said first ex- 
tension the said planing machine, in the said 
letters patent described, in said county of 
Hamilton. Afterward, on November 4, 1845, 
said Brooks & Morris granted to Jacob P. 
Wilson the exclusive right, under said pat- 



i [Reported by- Hon. John McLean, Circuit 
Justice.] 

2 [From 1 Fish. Pat. Rep. 261J 
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ent for the first extended term aforesaid, in 
the county, of Hamilton, and in certain oth- 
er territory, and authorized the said Jacob 
P. "Wilson to construct and use during the 
first extension, as aforesaid, the said plan- 
ing machine, in the said letters patent men- 
tioned, in said county of Hamilton. 

[On July 9, 1845, by a certain instrument 
in -writing of that date, William W. Wood- 
worth, administrator, assigned and confirm- 
ed unto said James G. Wilson all the right 
and title of him, the said Woodworth, ad- 
ministrator, "within the said county of Ham- 
ilton, and certain other territory, for and 
during the extensions of the said letters pat- 
ent, to the exclusive right of making and 
using said improvement or machine. 

[Afterward, on April 15, 1846, and before 
the defendant committed the grievances for 
•which this action -was brought, said Jacob 
P. Wilson assigned to said James G. Wilson, 
"plaintiff, the exclusive right, under said pat- 
ent extended as aforesaid, in the county of 
Hamilton, as -well as other territory, to the 
extent of the interest of him, the said Jacob 
P. Wilson, as conveyed by the aforesaid deed 
of said Brooks & Morris. 

[While said Brooks & Morris held, as afore- 
said, the exclusive right under said extend- 
ed patent, and had authority to use and con- 
struct the planing machine, as described in 
the patent, they granted, on September 11, 
1843, to John H. Stolley, the defendant, a 
license. That portion of this license material 
to the present case is as follows: 

["Whereas, John H. Stolley has two ma- 
chines constructed according to the specifi- 
cations in said letters patent, having fully 
viewed and considered said improvement, 
and of his own motion has requested and 
desired said Brooks & Morris to give him a 
license for using one of his two machines on 
the said improved plan, in the county of 
Hamilton aforesaid, and in no other place, 
on conditions hereinafter mentioned, and has 
offered to pay said Brooks & Morris the sum 
of one dollar and twenty-five cents for each 
and every thousand feet he may plane, pay- 
able on every Monday, during the unexpired 
term of said extended patent, and to plane 
boards for others than himself for cash on- 
ly; and to require payment for the same be- 
fore the boards go out of his possession; and 
to require such price for planing as shall be 
agreed on by a majority of the owners of 
machines running under this patent in said 
county, said Stolley being one of them, as 
they shall from time to time determine on; 
and, whereas, by competition heretofore, the 
price has been reduced to seventy-five cents 
per hundred feet, it is agreed not to reduce 
below that price until agreed on by a ma- 
jority of the owners as aforesaid, to which 
request and desire the said Brooks & Mor- 
ris have agreed to comply: Now, in consid- 
eration of the propositions aforesaid, to wit, 
that the said John H. Stolley shall pay said 
Brooks & Morris one dollar and twenty-five 



cents for each and every thousand feet of 
boards he may plane, payable on Monday of 
every week during the extended term of said 
patent, and shall render an account, if re- 
quired, under oath, and shall keep books in 
which entries of all boards planed shall be 
made, and shall give said Brooks & Morris 
access to said books at all times, and shall 
plane no boards for any other person than 
himself for anything but cash, and shall re- 
quire payment thereof before the boards go 
out of his possession, the said Brooks & Mor- 
ris license said Stolley the right of running 
either of his two machines, provided he does 
not run more than one of them at a time; 
and, provided, also, he shall keep and per- 
form, on his part, all the stipulations afore- 
said. And the said Brooks & Morris having 
also two machines, and Hughes & Foster 
having also two other machines, which they 
wished to run under said letters patent, it is 
further agreed by the said Brooks & Morris, 
that they will not run more than their two 
machines at any one time; nor will they li- 
cense Hughes & Foster to run more than one 
of their said machines at any one time; nor 
will said Brooks & Morris license any addi- 
tional number of said machines, in the coun- 
ty of Hamilton aforesaid during said extend- 
ed term of said letters patent, nor will they 
plane boards for other persons than them- 
selves without requiring cash for the same, 
nor will they plane boards other than their 
own at less price than shall be fixed by a 
majority of the owners of said right as afore- 
said. It is further agreed that, in case said 
Brooks & Morris may think proper to bring 
suits against any persons for infringing the 
aforesaid patent right, they shall do it at 
their own cost; and nothing herein shall be 
so construed as to prevent said Brooks & 
Morris from receiving from persons infrin- 
ging said patent, for their own use, such sums 
as they may think proper to receive, either 
after suit brought or before, and, in case of 
such compromise, said Brooks & Morris may 
grant to such persons license to run. not- 
withstanding anything herein contained. 
And it is further agreed, that if said Stolley 
elect to abandon the running of his machine 
as aforesaid, or cease for two weeks to run 
the same, then such neglect to run shall be 
considered an abandonment on his part, and 
said Brooks & Morris may consider this con- 
tract at an end. Witness our hands and 
seals, this 11th day of September, 1843, at 
which day this contract commences— parties 
each hold a copy hereof. John H. Stolley. 
(Seal.) Jos. L. Morris. (Seal.) M. Brooks. 
(Seal.)" 

[After said James G. Wilson, plaintiff, had 
become possessed of the rights of the ad- 
ministrator and of Brooks & Morris, in and 
under the patent for the said county of 
Hamilton and elsewhere, the defendant com- 
mitted in said county certain grievances, 
which are sufficiently set forth in the opin- 
ion of the court, whereupon this action was 
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brought, the declaration of which charged 
Infringement and actual damages to the 
amount of five thousand dollars, and asked 
for exemplary damages, and charged that 
the defendant had refused to pay the plain- 
tiffs damages incurred by reason of infringe- 
ment. 

[The defendant pleaded not guilty, and set 
up, among other matters, toy way of defense, 
the license granted him toy Brooks and Stol- 
ley, of September 11, 1843, and averred he 
had always performed all the stipulations in 
said contract of license on his part to toe per- 
formed, with the exception of paying the 
said license money, which money he had 
always been and was then ready to pay, and 
had repeatedly offered to pay as well to 
Brooks & Morris as to plaintiff, who had 
uniformly refused to receive the same, and 
presented with the plea an exhibit of the 
account of said license moneys due and un- 
paid.] 2 

E. P. Norton, Groesbeck & Telford, and 
Henry Stanbery, for plaintiff. 

T. Walker, Storer & Gwynne, and Thomas 
Corwin, for defendants. 

McLEAN, Circuit Justice (charging jury). 
This is an action at law, to recover damages 
for the infringement of Woodworth's patent 
for planing boards, which has been assigned 
to the plaintiff. The defendant sets up a li- 
cense in his defense. Plaintiff alleges that 
the license was forfeited by the defendant. 
The license was given by Brooks & Morris, 
in whom the right to the patent was vested, 
but they have since assigned to the plaintiff. 
In that assignment the license to Stolley and 
others is referred to, and Wilson, the plain- 
tiff, bound himself to do what Brooks & Mor- 
ris were bound to do. In the license it is 
stated .that Stolley has two planing ma- 
chines, and he was authorized to run either. 
Stolley agreed to pay one dollar and twenty- 
five cents to the lessor, or his assigns, for 
every thousand feet of boards by him planed, 
to be paid every Monday morning, during the 
term of the lease; and that he will work for 
cash only. He bound himself to keep regular 
books, to be inspected when required by the 
licensor, and that he would make his return 
under oath, when required. Among other 
provisions of the contract, it was agreed, if 
said Stolley elect to abandon the running of 
his machines as aforesaid, or cease for two 
weeks to run the same, then such neglect to 
run shall be considered an abandonment on 
his part, and said Brooks & Morris may con- 
sider this contract at an end. 

Under the contract, Stolley had a right to 
abandon it without cause. The neglect, for 
two weeks, to run the machine, might be con- 
sidered an abandonment by the plaintiff. A 
formal notice was not necessary by the plain- 
tiff, that he considered the failure to run the 

2 [From 1 Fish. Pat Kep. 261. 
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machine two weeks as an abandonment. 
Any unequivocal act, showing a waiver of 
the right to put an end to the contract, such 
as an expressed determination to enforce it, 
would be sufficient; or an acceptance of rent 
subsequently. A refusal to receive the rent 
would show, that he considered the contract 
terminated. 

It seems, from the testimony, that Stolley 
sold his license to Garrard. The license, we 
suppose, was assignable, as it could not be 
considered a personal privilege. Garrard 
purchased the machine of Stolley, and com- 
menced running it the 1st of June, 1S46. In- 
quiry was made of Garrard, by Wilson, jun., 
by what right he was running the machine; 
and he was informed that he was running 
under Stolley's license, which had been as- 
signed to him, and that his father, the plain- 
tiff, had promised to give him a license if 
Stolley would abandon his license. Young 
Wilson then gave Garrard notice to cease 
running the machine. Stolley was then in 
the shop, and told Garrard to go on,— that he 
would stand between him, and Wilson. Wit- 
ness ran the machine from 1st June to Octo- 
ber, 1846. In September, Garrard informed 
Stolley, that he had made an agreement with 
Wilson, to run the machine. Stolley pro- 
posed to Garrard to rescind the sale of the 
machine, and refund the money, and give 
him the use of the property up to that time, 
but Garrard refused to cancel the contract. 
On the 30th of September, 1846, Stolley com- 
menced an action of replevin for the ma- 
chine, until which time Garrard continued to 
run it. About two weeks before this, Stolley 
commenced running a new machine. Gar- 
rard was induced to purchase in the first, by 
the representations of Stolley, that he would 
give his custom in that business, as far as 
he could by sending his customers to him. 
When the sale was made to Garrard, Stolley 
stated as a reason for selling, that his saw 
mill and the planing machine afforded more 
business than he could attend to. 

From these facts, gentlemen of the jury, it 
will be for you to say, whether there was not 
an abandonment of his license by Stolley. 
He sold his machine, agreed to transfer his 
license, and ceased to run a machine from 
some time in May till some time in Septem- 
ber. To cease two weeks was an abandon- 
ment under the contract. But here was an 
abandonment of more than three months, 
under a declaration that he intended to quit 
the business, as he had more to do than he 
could attend to. Under these facts, it will 
not be difficult for you to render a verdict 
in the case, and you will find such damages 
in favor of the plaintiff as you shall think 
the circumstances require. 

Verdict for the plaintiff. 

[This case was twice tried before a jury. Up- 
on the first trial the jury brought in a verdict of 
five hundred dollars damages for the plaintiff. 
This verdict being set aside, upon the second trial, 
before a new jury, the latter Brought in a verdict 



WILSOft (Case No. 17,841) 

of five dollars damage for the plaintiff. A mo- 
tion to set aside this latter verdict was over- 
ruled, and the verdict confirmed.] 2 

[For other cases involving this patent, see note 
to Bicknell v. Todd, Case No. 1,389 J 



WILSON v. STOLLEY. See Cases Nos. 1,- 
962 and 1,963. 



Case No. 17,840a. 

WILSON v. TAYLOR. 

[2 Hayw. & H. 334.] 1 

Orphans' Court, District of Columhia. Dec. 
20, 1859. 

Administrators— Decedent's Estate. 

An administrator cannot acquire the title to 
the property of the deceased by paying his 
debts. The property must be sold and ac- 
counted for by him. 

[This was an action by Mary A. and Mich- 
ael P. Wilson against Marion M. Taylor.] A 
summons was served on the administrator 
to show cause why he does not distribute the 
balance in his hands as administrator de 
bonis non of Geo. B. Scott, deceased. 

PURCELL, J. M. M. Taylor qualified as 
administrator of George B. Seott, deceased, 
and returned an inventory of the personal 
estate, being slaves and other perishable 
property, and he is duly charged with the 
■same. Subsequently he credits himself be- 
fore the register, who is also regarded as 
-auditor of this court, and stated his account 
in the usual mode, with sundry debts paid 
by him against the estate, and then charges 
nimself, in his own account as guardian, 
•with the balance, being the difference be- 
tween said inventory and debts by him paid, 
no previous order of publication for a final 
settlement asked or obtained from the court 
by Taylor, the administrator. At the time 
said settlement was made the distributees 
were minors and females who have since 
married the petitioners. It is a strange idea 
that an administrator, except by consent of 
parties, becomes the owner of perishable 
property'because he charges himself with an 
inventory which the law of 1798 imperative- 
ly requires him to do, for the information of 
the court, heirs and creditors, because he has 
paid debts to that amount. There are but 
two modes of disposing of the property of 
intestates: One by a proper sale previously 
ordered and directed by the court, when the 
property is incapable of division or for the 
payment of debts. An executor or adminis- 
trator cannot buy at his own sale. See Con- 
way v. Green, 1 Har. & J.. 151; Davis v. 
Simpson, 5 Har. & J. 147; Seagslach v. Har- 
ris, 4 Har. & J. 67. The account in this ease 
must be reformed in the following manner: 



2 [From 1 Fish. Pat. Rep. 261.] 
1 [Reported by John A. Hay ward, Esq., and 
George C. Hazleton, Esq.] 
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A public sale of tne perishable property must 
be made by the administrator after giving at 
least three insertions in some newspaper of 
the time and place of sale, published in the 
city daily on a credit of sixty days for bonds 
with approved security for sums over §5, and 
all sums of $5 and under cash. When the 
amount of sale is collected, returned approv- 
ed and stated by the register a publication to 
creditors and heirs for a final settlement 
must be made. The administrator is to be 
charged with hire at $150 per annum; that 
being the amount he charged himself with 
the -first year, for the two. slaves embraced 
in tbe inventory. See Hall v. Griffith, 2 Har. 
& J. 483; Haslett v. Glenn, 7 Har. & J. 17, 
When the above orders are completed the 
court will order the amount, after the pay- 
ment of debts and proper expenses, to be 
paid to the distributees; as the relation of 
guardian and. ward ceased on the marriage of 
the minors with the petitioners. See Wilson 
v. Boyer, 1 Har. & J. 297. 
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WILSON v. The TRUXH/LO. 

[N. Y. Times, Sept. 18, 1852.] 

District Court, S. D. New York. 1852. 

Sale of Chattels— Passing of Title — Failure 
to Deliver. 

[The seller of merchandise agreed with the 
vendee to deliver it on board a brig lying at 
pier No. 9, North river, but by mistake of the 
carman it was delivered to another brig lying 
at pier No. 9, East river, and a receipt for the 
merchandise was signed by the master of the 
latter brig, which sailed before the mistake was 
discovered. The seller then delivered similar 
merchandise on the other brig in fulfillment 
of his contract. Held, that the title to the mer- 
chandise shipped on the wrong brig remained 
in the vendor, so that he could sue such brig 
for the value thereof.] 

The libellant, Joseph Wilson, sold twenty- 
five cases of friction matches to John P. 
Beauville, " and agreed with Beauville to de- 
liver them on board of the brig Hector, at 
pier No. 9, North river, for §187.50; and to 
carry out his agreement Wilson employed 
Vernon MeGoun, a carman, to make the de- 
livery of the matches according to contract, 
and gave orders accordingly. The carman 
took the matches for that purpose, and at the 
same time he was furnished by Wilson with 
a blank receipt for the mate of the Hector to 
sign, and return when executed. On the face 
of this receipt it was specified that the twen- 
ty-five cases of matches were received of 
John P. Beauville, to be carried or shipped to 
Matanzas; and with this blank receipt and 
the twenty-five cases, the carman Vernon 
MeGoun, left the store of Joseph Wilson— as 
Wilson supposed— for pier No. 9, North river; 
but, misunderstanding the order of Wilson, 
the carman made his way in an opposite di- 
rection, and brought up at pier No. 9, East 
river, instead of No. 9, North river, where 
lay the brig Truxillo, ready for sea; and the 
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man in the care of this brig supposed to be 
the mate, and acting as such, received from 
McGoun these twenty-five cases of matches 
•on board the brig Truxillo, destined to St. 
Domingo, and not to Matanzas. And hav- 
ing received the twenty-five cases of matches 
•on board the Truxillo, this supposed mate 
thinking that the cases were for his ship, 
signed the receipt; and the carman, suppos- 
ing all to be right, took the receipt back to 
Wilson, and he, again, believing that all -was 
right, did not examine the receipt. It was a 
-singular fact, that the two brigs should be 
sailing about the same day, to the West In- 
dies—one from pier 9, North river, and the 
other from pier No. 9, Bast river; and it -was 
equally singular, that the carman should 
have misunderstood his orders, and yet 
found at No. 9, Bast river, a brig ready to 
receive his load for the West Indies, and 
ready to receipt for them, as the brig Hector 
would have done had the delivery been there. 
These admitted facts present a case found- 
ed in mistake— a case, each step of its prog- 
ress, a mistake also, and all parties remain 
in ignorance of the real condition of things, 
until the brig Truxillo sailed from the port 
■of New York. Then it was that the pur- 
■chaser of the matches discovered that there 
had been no delivery of matches for him on 
board the Hector, and giving notice of that 
failure to Wilson, the seller, Wilson imme- 
diately, in compliance with his contract with 
John Beauville, sent twenty-five other cases 
of matches on board the Hector, still remain- 
ing at pier No. 9, North river. This last act 
of Wilson was received as an entire fulfil- 
ment of his contract of sale, and J. P. Beau- 
viUe had the twenty-five cases shipped to 
Matanzas, in the Hector, as was originally 
. agreed, and in due time. Wilson did not 
claim that the delivery of the first matches, 
at No. 9, East river, was a fulfillment of his 
•contract, nor could he claim that such a de- 
livery was available to him. It follows, from 
these facts, that the property in the first 
-twenty-five cases never passed to John P. 
Beauville, but remained in Wilson as if they 
had never passed out of his hands. The de- 
livery of property by the mistake of all con- 
cerned can never be construed into a delivery 
in fact or in law, and the right of properly 
remains in the original owner. In this case 
Wilson is that owner, and he now brings this 
suit to recover its value. The defence rests 
upon the idea that the libellant holds the re- 
ceipt of the mate of the Truxillo in the name, 
of John P. Beauville, and, therefore, this ac- 
tion should have been in the name of John 
P. Beauville instead of Joseph Wilson. And 
■secondly, that this receipt being written evi- 
dence of the contract, cannot be contradicted 
or explained by parole. In short, that it is 
•conclusive, and the respondents are alone 
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answerable to John P. Beauville on that re- 
ceipt. In reply to this defence the libellant 
proceeds to show that as soon as these mis- 
takes were made known to him, he called on 
Mr. Chamberlain, one of the owners of the 
brig Truxillo, she then having proceeded to 
sea, and explained to him the circumstances 
which had placed on board the Truxillo these 
twenty-five cases of matches. And thereup- 
on the owner, Mr. Chamberlain admitted that 
the goods were on board his brig, that he did 
not until that time know the owner, and fur- 
ther said to Wilson, that on the return of 
the brig, he would settle for the goods; and 
McGoun testified that he was present at the 
same interview, and remembers that Cham- 
berlain said to Wilson that the goods would 
be sold at the market price, and that he 
would pay to Wilson what the goods brought 
there. It was in evidence that one case was 
sold at Jeremie, and the residue left for sale 
at different ports in the West Indies, and 
that before suit commenced libellant has 
made demand of the owners of the Truxillo. 
The respondents urge in their defence, that 
they are liable to the person named in the 
receipt and when he shall call for the money 
they are ready to respond to that claim. To 
sustain the defence, counsel for the defend- 
ants quote 3 Phil. Ev. 1,466, 1,469, 1,440, and 
Hill's Notes. 

THE COURT tJUDSON, District Judge) is 
of the opinion that the right of property in 
these goods never passed from Wilson to 
John P. Beauville; there was never any de- 
livery to him of these twenty-five cases; that 
when on board the Truxillo, by mistake of 
the carman, the right of property still re- 
mained in Wilson; and that as a necessary 
consequence, this action is maintainable 
against the owners of the brig Truxillo, and 
constitute a lien on the brig. The facts of the 
case bear a strong resemblance to that class 
of cases where, at the common law, an action 
of trover might be maintained. The goods 
went out of the hands of Wilson by mis- 
take—tantamount to losing them; they came 
into the possession of the respondents by an- 
other mistake,— tantamount to finding; they 
have been demanded and payment refused. 
This would be evidence of conversion to an 
act of trover. By the admiralty law, the 
same equity prevails and compels payment 
for the goods thus received and disposed of 
by the respondents. The receipt, upon which 
the defence rests, having been executed in 
the manner above stated, imposes no obliga- 
tion upon any one, and is laid out of the case. 
The value of the goods thus in the possession 
of the defendant having been ascertained, 
there will be no necessity of a reference. 
The decree will be for $197.42, Including in- 
terest 
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Case No. 17,842. 

WILSON v. TURBERVILLE. 

[1 Cranch, O. G. 492.] i 

Circuit Court, District of Columbia. July- 
Term, 1S08. 

Plea of Limitations— When Filed- 

In actions against executors and administra- 
tors, the statute of limitations may be pleaded 
after office judgment. 

This cause having been referred, but no 
issue made up, and the award having been 
set aside at the last term, and the cause 
standing on an office judgment and writ of 
inquiry,— 

Mr. Swann, for defendant, moved to plead 
the statute of limitations, which 

E. J. Lee, for plaintiff, opposed, and pro- 
duced the will of Turberville, by which he 
orders all his just debts to be paid, and con- 
tended that that would be a good bar to the 
plea of the statute, and that the court would 
not suffer a nugatory plea to be pleaded. 

But THE COURT (DUCKETT, Circuit 
Judge, absent) admitted the plea, it being in 
a case of executors, and referred to the case 
of Dean v. Flannery [Case No. 3,707], at No- 
vember term, 1807, where the plea was ad- 
mitted after office judgment. 

[See Cases Nos. 17,843 and 17,844.] 
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WILSON v. TURBERVILLE. 

[1 Cranch, C. C. 512.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1808. 

Limitations— Claim against Decedent's Estate. 

A clause in a will directing all the testator's 
debts to be paid, and appropriating the rents 
of his real estate, does not take the case at law 
out of the statute of limitations, when the 
plaintiff does not seek his remedy under the 
will. 

Special assumpsit by defendant's testator 
to sell all his crops for several years at a 
certain price; breach, that he did not sell 
and deliver, &c. Pleas, non assumpsit and 
limitations. 

To rebut the plea of limitations,' E. J. Lee, 
for plaintiff, produced a copy of the will of 
the defendant's testator, in which he directs 
all his just debts to be paid, and directs that 
the rents of his real estate shall be applied, 
in case certain parts of his personal estate 
should not be sufficient; and contended that 
this clause of the will took the case out of 
the statute. Jones v. Strafford, 3 P. Wms. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



89; Gofton v. Mill, 2 Vern. 141; Andrews v. 
Brown, Finch, Prec. 385; Anon., 1 Salk. 155; 
Catling v. Skoulding, 6 Term R. 193; True- 
man v. Penton, Cowp. 548. 

Mr. Swann, contra. If the plaintiff claim- 
ed under the will, the cases might apply; 
but if he will avail himself of that clause 
of the will he must confine himself to the 
provision made by the will. All the cases 
are in chancery. No case where at law such 
a will takes it out of the statute. If the 
plaintiff in a suit at law could avail himself 
of this equitable evidence, he might perhaps 
gain a priority which would exclude other 
creditors who have as good a right in equity 
as himself. 

THE COURT (nem. con.) directed the jury 
that that clause of the will was not an ac- 
knowledgment of the cause of action. 

CRANCH, Chief Judge, suggested that 
there was a difference between a debt liqui- 
dated and a claim for uncertain damages up- 
on a breach of such a contract as this. 

Upon this ground, as well as upon those 
urged by Mr. Swann, the court founded its 
opinion; but told the plaintiff's counsel that 
they would hear any cases which he might 
cite upon a motion for a new trial if the ver- 
dict should be against his client upon the 
plea of limitations. 

[See Cases Nos. 17,842 and 17,844.] 
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WILSON v. TURBERVILLE. 

[2 Cranch, C. C. 27.] i 

Circuit Court, District of Columbia. July 
Term, 1811. 

Plea of Limitations— When Filed. 

After interlocutory decree, and an issue or- 
dered, the court will not permit the defendant 
to plead the statute of limitations, and to file 
an answer. 

An issue from chancery being called up for 
trial, in this cause, Mr. Swann, for plaintiff, 
moved for leave to plead the statute of limi- 
tations, and to file an answer. 

E. J. Lee, for plaintiff, objected that it was 
now too late, after interlocutory decree; that 
the answer offered was not a full and fair 
answer; and that by his will the testator 
had ordered all his just debts to be paid; 
which took the case out of the statute. 

THE COURT (THRUSTON, Circuit Judge, 
absent), after consideration, overruled the 
motion. 

[See Cases Nos. 17,842 and 17,843.] 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 17,845. 

WILSON v. TURNER et al. 

[Taney, 278; 7 Law Rep. 527; 1 Fish. Pat. 
Rep. 28.] i 

Circuit Court, D. Maryland. April Term, 
1845.2 

Patent for Invention -r Renewal and Exten- 
sion — Rights of Assignee— Construc- 
tion of Assignment. 

1. On the 27th of December, 1828, W. of the 
state of New York, obtained a patent for a 
machine of which he was the inventor, giving 
him the exclusive right to use the invention for 
fourteen years from the date of the patent, and 
no longer; on the 28th of November, 1829, in 
consideration of the assignment to him of a ri- 
val patent, W. assigned to T. H. & T., and 
their assigns, all his right in said patent, for 
certain places, amongst others, for all the state 
of Maryland except the part west of the Blue 
Ridge, "for the term of fourteen years from 
the date of the patent;" and by the deed of as- 
signment, it was agreed, "that any improve- 
ment in either of the patents mutually assign- 
ed, in the machinery, or any alteration or re- 
newal of the same, shall accrue to*the benefit 
of the respective parties in interest, and may be 
applied and used within their respective dis- 
tricts as therein designated:" W., the patentee, 
afterwards died, and on the 16th of November, 
1842, his administrator obtained a renewal and 
extension of the patent, under the act of July 4, 
1S36 [5 Stat. 117], for the term of seven years 
from the expiration of the original patent, and 
on the 9th of August, 1843, assigned to J. G. 
W. his interest in the patent so renewed, for all 
the state of Maryland east of the Blue Ridge. 
On a bill filed by J. G. W. against the as- 
signee of T. H. & T.. claiming the exclusive 
right to use said machine, within said limits, 
during the term for which the patent was re- 
newed: held, that the act of July 4, 1836, ap- 
plied to patents granted before its passage, as 
well as to those afterwards issued, and conse- 
quently, embraced the patent in question. 

2. This law clearly intended that the as- 
signees or grantees of the patentee should share 
in the benefit conferred on the patentee, and 
have some advantage from the extension of 
the patent for seven years; for it provides, 
in express terms, that the benefit of the renewal 
shall extend to them. 

. [Cited in Wilson v. Rousseau, 4 How. (45 TT. 
S.) 694.] 

3. The object of this clause in the act is,to 
preserve the contract, in the sense in which 
both parties understood and intended it, at the 
time it was made, and to secure to the pur- 
chaser the right which he intended to buy, and 
which the patentee must have intended to sell. 

4. The legislature intended to guard the par- 
ty who had purchased from the patentee, the 
right to use his invention until the expiration 
of his exclusive privilege, from the necessity of 
purchasing it again; and when they were giv- 
ing the patentee a new privilege, and one which 
he had no legal right to demand, they had a 
right to annex to it such conditions and limita- 
tions as, in their judgment, justice required. 

5. The law meant to provide that assignees 
and grantees should share with the patentee 
the benefit of the renewal, according to the in- 
terests which they respectively acquired in the 
thing patented, within particular districts of 
country, for their own individual use. 

i [Reported by James Mason Campbell, Esq., 
and here reprinted by permission. 7 Law Rep. 
527, contains only a partial report] 

2 [Affirmed in 4 How. (45 U. S.) 712.] 
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6. Under the covenant contained in the deed 
of the 28th November, 1829, each assignee, in 
his respective district, was to have precisely the 
same rights and benefits as the patentee him- 
self had, or might afterwards obtain, so far 
as concerned these inventions; and if by a sub- 
sequent act of congress, advantages were given 
to the patentee which he did not at that time- 
possess, and which were not, therefore, in the 
contemplation of the parties, yet, according to 
the spirit and meaning of the covenant, the as- 
signee had a right to stand in the place of the 
patentee, in his district, in respect to the new 
privilege as well as the old; and it would be 
against equity and conscience, to allow him to 
use a privilege afterwards unexpectedly gain- 
ed, in order to defeat his own contract^ in a 
manner obviously inconsistent with the inten- 
tion of the parties. 

[Disapproved in Wetherill v. Passaic Zinc 
Co., Case No. 17,465.] 

7. A case of this description is not one in 
which a court of equity is bound to lend its 
aid, even if the party had .a right at law upon 
the technical construction of the covenant; 
but the word "renewal" is broad enough to em- 
brace not only renewals then authorized by 
law, but renewals that might afterwards be 
provided for, and this construction of the word 
conforms in every respect to the scope and spirit 
of the agreement, and carries into effect the 
evident intention and- design of the parties, at 
the time they made it, and is the only construc- 
tion which will do equal justice to both. 

In equity. 

On the 31st of August, 1844, James G. Wil- 
son, a citizen of the state of New York, filed 
his bill in this court, stating that on the 27th. 
of December, 1828, William Woodworth, of 
the state of New York, obtained a patent for 
a new and useful improvement in the meth- 
od of planing, tongueing, grooving and cut- 
ting into mouldings, either plank, boards or 
any other materials, and for reducing th& 
same to an equal width and thickness; and 
also, for facing and dressing brick, and cut- 
ting, moulding or facing metallic, mineral or 
other substances. That said Woodworth 
was the true inventor and discoverer of said 
machine, and that it had not been in use, or 
described in any public work, anterior to 
the invention and discovery thereof by said 
patentee. That afterwards, Woodworth 
died, and on the petition of his administra- 
tor, William W. Woodworth, there was grant- 
ed, on the 16th of November, 1842, an ex- 
tension of said patent, for the term of seven 
years from the 27th of December, 1S42, the 
date of the expiration of the first term. 
That afterwards, on the 2d day of January, 
1843, the said William W. Woodworth exe- 
cuted an instrument of disclaimer to a part 
of the said patented improvement, according 
to the act of congress in such case made and 
provided. That on the 9th day of August, 
1843, the complainant purchased from the 
said William W. Woodworth, administrator, 
all his interest in said letters patent, so re- 
newed and extended, with the benefit of said 
disclaimer, for the state of Maryland east of 
the Blue Ridge. That being thus the as- 
signee of all the rights existing under the 
said letters patent, and the extension there- 
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bf, in and for the state of Maryland, he had 
reason to believe that he would "be permitted 
to enjoy the same, and the profits thereof, 
without let or hindrance; but that a certain 
Joseph Turner, Jr., and John C. Turner had 
had in operation, without any right or title 
thereto, ever since the date of said purchase, 
a machine substantially the same, in princi- 
ple and mode of operation, with the machine 
for which letters patent were granted as 
aforesaid. That he had given notice to the 
said Turners, more than once, that such con- 
duct was in violation of his, the complain- 
ant's, rights, and if persisted in, application 
would have to be made to this court for re- 
dress; of all which the said Turners had been 
utterly regardless. That from the time of 
the original patent, the machine had been 
known and recognized as the invention of 
William Woodworth aforesaid, and the right 
thereto, if ever questioned at all, had in the 
end always been admitted and yielded to. 
That at the term of the circuit court of the 
United States for the First district, commen- 
cing on the 16th of May last past, the case of 
Washburn & Brown v. Gould was tried, 
which was an action brought to recover 
damages on account of an alleged infringe- 
ment of said extended letters patent, and 
after an able and protracted defence, a ver- 
dict was rendered for tne plaintiffs. Where- 
upon the complainant alleged that said pat- 
ent had not only been sustained by long pub- 
lie concession, but also by the verdict of a 
jury and the judgment of a court, upon an 
ample trial upon the merits, and he, there- 
fore, respectfully suggested that he had 
brought himself within the scope of the ac- 
tion of this court, by way of injunction, to 
protect his rights. The bill concluded with 
a prayer for an account and an injunction. 

On the 19th of November, 1844, John O. 
Turner filed his separate answer, stating 
that a patent subsequent in date to Wood- 
worth's was granted to TJri Emmons, for a 
new and useful improvement in the mode of 
planing floor-plank, and grooving, tongueing 
and straightening the edges of the same, 
planing boards, planing and straightening 
square timber, &c, by machinery, at one op- 
eration, called the cylindrical planing-ma- 
ohine; and that, by sundry assignments, the 
interest in the two patents of Woodworth 
and Emmons, for all the state of Maryland, 
except that part lying west of the Blue 
Itidge, became vested in the respondent and 
his co-defendant, with the right to receive 
the benefit, within said limits, of any im- 
provement in the machinery, or alteration or 
f enewal of the patent. That by virtue there- 
of, at the time of the supposed renewal of - 
the patent granted to William Woodworth, 
the interest therein for the state of Mary- 
land, except that part of said state lying 
west of the Blue Ridge, was vested in the 
respondent and his co-defendant, jointly : 
with John Walsh and Samuel House, to 



whom, to that extent, said renewal, if valid 
at all, accrued by force of an agreement in 
one of the deeds of assignment, through 
which the defendants trace their title, dated 
the 28th November, 1829; and at the time 
of the expiration of the said patent, on the 
27th of December, 1842, the said right, by 
assignment to them of the interest of said 
Walsh and House, was vested wholly in the 
respondent and his co-defendant. That he 
knew nothing of the supposed purchase al- 
leged in the bill to have been made by the 
complainant of the said William W. Wood- 
worth, but he denied that the said William 
W. Woodworth had any right to convey to 
the complainant the rights and privileges 
which he claimed to derive from that pur- 
chase. That the respondent and his co-de- 
fendant were the proprietors of a machine 
which they employed in the business of plan- 
ing, and that it was ereeted at a very great 
expense, and a very large capital was em- 
ployed in carrying on the business connect- 
ed therewith. That the said machine was 
erected before the expiration of the original 
patents granted to Woodworth and Em- 
mons, by those who were possessed of the 
privileges conferred by both those patents 
for all the state of Maryland " except that 
part lying west of the Blue Ridge. That 
this respondent and his co-defendant had in- 
vested their capital in the said machine and 
in the said business, upon the faith of the 
several assignments aforesaid, and believ- 
ing that they would be entitled to carry on 
the said business and use the said machine, 
either, in case the said patents expired, with 
the public at large, or, if either or both of 
them were renewed, by virtue of the agree- ■ 
ment contained in one of the said deeds, 
that all renewals of either of them should 
accrue to the benefit of the parties in inter- 
est; and he asserted that they were entitled 
to do so, even if the machine which they , 
employed were substantially the same, in 
principle and mode of operation, with the 
machine for which letters patent were grant- 
ed to the said Woodwox-th as aforesaid, 
which he denied. That he knew nothing 
about the disclaimer of a part of the inven- 
tion of William Woodworth made by Wil- 
liam W. Woodworth, or of the trial in the 
district court of Massachusetts. That he be- 
lieved the patent-right above recited as 
granted to TJri Emmons, was identical in 
principle and in mode of operation with the 
machine now used by the respondent and his 
co-defendant. And further, that the patent 
granted to said Woodworth was in part for 
facing and dressing brick, and cutting 
mouldings on or facing metallic, mineral or 
other substances; and he believed that said 
method was not capable of being applied to 
metallic or mineral substances, or to any 
other substance than wood, and that he was 
advised that said patent is therefore void. 
Subsequently to the filing of this answer, 
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the parties filed in the cause the following 
agreement: 3 It is agreed, that this cause he 
set down for final hearing, and submitted 
upon hill and answer, and the following state- 
ment of facts, which it is agreed shall be 
taken and received as though the same had 
been regularly proved under a commission 
issued and returned in the cause, either par- 
ly to have the right to appeal to the supreme 
court, from such decision as the "circuit court 
may see fit to make. 

Statement of facts: It is admitted that, 
on the 27th December, 1828, William Wood- 
worth obtained letters patent of the United 
States, for a new and useful improvement 
in the method of planing, tongueing, groov- 
ing and cutting into mouldings, either plank, 
boards or any other materials, and for re- 
ducing the same to an equal width or thick- 
ness; and also for facing and dressing brick, 
#nd cutting mouldings on, or facing metal- 
lic, mineral or other substances. That sub- 
sequently, the said William Woodworth died 
In the city of New York, when letters, of ad- 
ministration upon his estate were granted 
by the surrogate of the county of New York, 
unto William W. Woodworth, a son of the 
deceased. That subsequently, the said ad- 
ministrator applied to the commissioner of 
patents for an extension of the said letters 
■patent, when, on the 16ih November, 1842, 
the board to whom, under the statute in 
such case made and provided, the said appli- 
cation was referred, did adjudge and certi- 
fy in writing that the letters patent afore- 
said should be extended; whereupon the 
■commissioner of patents did renew and "ex- 
tend the said patent for the term of seven 
years, from and after the expiration of the 
term of fourteen years, for which the said 
patent was originally granted. That subse- 
quently, on the 2d January, 1843, the said 
William W. Woodworth, administrator, did 
make disclaimer of all that part of the claim 
which is mentioned in said letters patent, 
which relates to the use of the circular saws, 
for reducing floor-plank and other materials 
to a width. That subsequently, the said Wil- 
liam W. Woodworth, administrator as afore- 
said, on the 9th August, 1843, did convey to 
the plaintiff, James G. Wilson, all his right, 
title and interest in and to the said patent- 
right and renewal, in and for the state of 
Maryland (except the western part thereof, 
which lies west of the Blue Ridge), and no 
other place whatever. 

It is admitted further, for the purpose of 
the present suit, that at the time of the fil- 
ing of the bill of this cause,- the defendants 
were using, in their planing mill, in the city 
of Baltimore, a machine or machines which 
were substantially ■ the same, in principle 
and mode of operation, with that described 
in the specification attached to the letters 
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ment are omitted, as they are too lengthy to he 
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patent aforesaid, without the license of the 
said plaintiff, or the said administrator, or 
any grantee or grantees under them, or ei- 
ther of them. 

It is admitted that, on the 4th December, 
1828, William Woodworth, the inventor, sold 
and conveyed half of his interest in the said 
invention to James Strong. That on the 25th 
April, 1829, one TTri Emmons obtained a pat- 
ent for a new and useful improvement in 
the mode of planing floor-plank, and groov- 
ing and tongueing and straightening the edge 
of the same, planing boards, • straightening 
and planing square timber, &c, by machin- 
ery, at one operation, called the cylindrical 
planing-machine. That afterwards, on the 
16th May, 1829, the said Emmons sold his 
entire interest, in the last mentioned patent, 
to Daniel H. Toogood,- Daniel Halstead and 
William Tyack. That afterwards, on the 
28th November, 1829, the following mutual 
deed of assignment was executed between 
Woodworth and Strong, on the one part, and 
Toogood, Halstead, Tyack and Emmons on 
the other part, by which -Woodworth and 
Strong conveyed to Toogood, Halstead and 
Tyack, all their interest in the patent of De- 
cember 27th, 1828, in the following places, 
namely, in the city and county of Albany, in 
the state of New York; in the state of Mary- 
land (except the western part, which lies 
west of the Blue Bidge); in Tennessee, Ala- 
bama, South Carolina, Georgia, the Floridas, 
Louisiana, Missouri and the territory west of 
the Mississippi; and Toogood, Halstead, Ty- 
ack and Emmons conveyed to Strong and 
Woodworth all their interest in Emmons' 
patent of 25th April, 1829, for the rest and 
residue of the United States; by which mu- 
tual deed of assignment the parties agreed 
that any "improvement in the machinery, or 
alteration or renewal of either patent, such 
improvement, alteration or renewal should 
enure to the benefit of the respective parties 
in interest, and might be applied and used 
within their respective districts. That sub- 
sequently, on the 28th December, 1829, Tyack 
conveyed all his interest in the two patents 
to William Henry Culver. That subsequent- 
ly, Toogood disposed of his entire interest in 
the two patents to Halstead. That subse- 
quently, on the 15th October, 1830, Halstead 
assigned all his interest to William H. Cul- 
ver, in whom all the interest conveyed by 
Woodworth & Strong under the joint deed 
became centred. 'That subsequently, on the 
4th May, 1831, Culver assigned all his inter- 
est within the state of Maryland, except that 
part thereof lying west of the Blue Bidge, to 
Samuel T, Bladford. That subsequently, on 
the 6th September, 1831, Bladford sold his 
interest to Richard G. Howland. That sub- 
sequently, Howland, by deeds dated on the 
7th September and 3d October, respectively, 
conveyed to Zachariah Woollen an equal in- 
terest with himself in the two patents with- 
in the limits last aforesaid. That subse- 
quently, on the 1st April, 1836, Howland & 
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"Woollen assigned all their interest to Joseph 
Turner, Jr., one of the defendants, John 
Walsh and Samuel House. That subsequent- 
ly, on the said 1st April, 1836, Turner, Walsh 
and House conveyed two-fifths of their in- 
terest to Richard S. Howland. That subse- 
quently, on the 1st August, 1836, Howland 
conveyed one-half of the two-fifths held by 
him to Edwin P. Starr. That subsequently, 
Starr and Howland, on the 7th April, 1838, 
assigned their interest to the said Turner, 
Walsh and House. That subsequently, by 
two assignments, dated on the 31st Decem- 
ber, 1839, and 10th December, 1842, respec- 
tively, Walsh and House conveyed their in- 
terest to the two defendants, Joseph Turner, 
Jr., and John C. Turner. 

It is further admitted, for the purposes of 
this suit, that at a trial which took place at 
May term, 1846, in the circuit court of the 
United States for the district of Massachu- 
setts, in the ease of Washburn and others v. 
Gould, the originality of the invention by 
Woodworth, the patentee, became a question, 
and was decided in favor of the patentee. 

Reverdy Johnson and John W. B. Latrobe, 
for plaintiff. 

Wm. Schley and Hugh Davey Evans, for 
defendants. 

Before TANEY, Circuit Justice, and 
HEATH, District Judge. 

TANEY, Circuit Justice. This case eomes 
before the court upon a bill filed by James 
G. Wilson, against Joseph C. Turner, Jr., and 
John C. Turner, to restrain them from using 
a certain machine for planing planks and 
boards and other materials, which the said 
Turners have erected and are using in the 
city of Baltimore. John C. Turner, one of 
the defendants, has answered, and the ma- 
terial facts of the ease as they appear upon 
the bill, answer and exhibits, so far as they 
affect this controversy, are as follows: 

On the 27th of December, 1828, William 
Woodworth, of the state of New York, ob- 
tained a patent for the machine in question, 
of which, as the case now stands, he appears 
to have been the inventor, and according to 
the laws of congress then in force, this pat- 
ent gave him and his assignees and grantees 
the exclusive right to use this invention for 
fourteen years from the date of his patent, 
and no longer; consequently, his monopoly 
would expire on the 27th day of December, 
1842. 

On the 28th of November, 1829, Wood- 
worth, the patentee, and James Strong (who 
had, by purchase from the patentee, be- 
come entitled to one-half of the interest in 
the patent), in consideration of the assign- 
ment to him of a rival patent, assigned to 
Toogood, Halstead and Tyack, and their as- 
signs, all their right and interest in the pat- 
ent, to be sold and used in the following 
places: "namely, in the county of Albany, in 
the state of New York; in the state of Mary- 



land (except the western part thereof, which 
lies west of the Blue Ridge); in Tennessee, 
Mississippi, Alabama, South Carolina, Geor- 
gia, the Floridas, Louisiana, Missouri and 
the territories west of the Mississippi, and 
not in any other state or place within 'the 
limits of the United States, or the territories- 
thereof; to have and to hold the rights and 
privileges thereby granted, to them and their 
assigns for and during the term of fourteen 
years from the date of the patent:" as more 
fully appears by reference to the deed of as- 
signment filed in the case. The respondents- 
claim the right to construct and use the ma- 
chine in question, by title derived from these 
assignees. 

Woodworth, the patentee, died some time 
before the 9th of February, 1839; on which 
day, letters of administration on his estate 
were granted to William W. Woodworth; 
and on the 16th of November, 1842, the ad- 
ministrator obtained from the board of com- 
missioners established by the act of congress,- 
of 4th July, 1836, the renewal and extension 
of the patent, for the term of seven yeara 
from and after the expiration of the first 
term of fourteen years; and on the 9th of 
August, 1843, Woodworth the administrator 
assigned to James G. Wilson the complain- 
ant, all his right, title and interest, in and 
to the said letters patent renewed and ex- 
tended as aforesaid, for the state of Mary- 
land, east of the Blue Kidge; and under this 
assignment, he claims the exclusive right to 
the use of this machine, in the part of this- 
state above mentioned, from the date of the 
assignment, until the expiration -of the ex- 
tended term of seven years; and he insists 
that Toogood, Halstead and Tyack, and those 
claiming under them, have no right in the- 
patent, by virtue of the assignment of 28th 
November, 1829, at the expiration of the 
original term of fourteen years; and that the 
continued use of it by the respondents is an 
infringement of his right. It is upon thia 
ground that he asks for the injunction. 

At the time this patent was originally 
granted to Woodworth, and at the time of 
the assignment to Toogood, Halstead and 
Tyack, and the subsequent assignments, un- 
til one of the defendants became interested 
in the patent as assignee, there was no law 
authorizing, under any circumstances, the ex- 
tension of a patent beyond fourteen years. 
At the expiration of that period of time, the 
exclusive rights of the patentee, and his as- 
signees and grantees, terminated, and every 
person had the right to use the invention 
without any consent or license from the in- 
ventor. But by the act of July 4, 1836 (sec- 
tion 18), the patentee of an invention or dis- 
covery was authorized to obtain a renewal 
and extension of the patent for seven years, 
after the expiration of the term of fourteen 
years, upon proving, to the satisfaction of the 
board of commissioners, established by that 
act, that he had failed to obtain from the 
use and sale of his invention, a reasonable- 
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remuneration for the time, ingenuity and ex- 
pense bestowed upon it, and the introduction 
thereof into use; and that thereupon the 
said patent should have the same effect in 
law, as though it had been originally grant- 
ed for the term of twenty-one years; and. 
the same act provides, that the benefit of 
such renewal shall extend to the assignees 
and grantees of the right to Use the thing 
patented, to the extent of their respective in- 
terests therein. This power of extension ap- 
plied to patents granted before the passage 
of the act, as well as to those which should 
be afterwards issued, and consequently, em- 
braced the patent in question. 

The dispute now before us arises upon the 
construction of the provision in favor of as- 
. signees and grantees. It is contended, on the 
part of the complainant, that this provision 
embraces only the rights which had been ac- 
quired in the original term of fourteen years, 
and that assignees and grantees of the orig-' 
inal patent can claim no benefit, from their 
contracts, in the extended term of seven 
years; that the latter enures altogether to 
the benefit of the patentee; gives him the 
exclusive right to vend, assign and use the 
invention during that period; and authorizes 
him to prevent the use of it by those who 
had purchased the privilege for themselves 
immediately, or for particular districts of 
country, for the original time. If this be the 
construction of the act of congress, the pro- 
vision in favor of assignees and grantees 
would seem to the court to be useless and 
nugatory. No one would suppose that the 
grant of this new right annulled all contracts 
made under the old one, and that giving to 
the patentee an additional term of seven 
years, would deprive purchasers of the rights 
which they had acquired in the original term, 
before the renewal was granted. If the pat- 
entee had assigned all his right, in a partic- 
ular district or state, for and duriDg the 
whole fourteen years, or even for a shorter 
period, surely that contract would continue 
binding upon him, notwithstanding he after- 
wards procured an extension of his patent, 
and congress could hardly have deemed it 
necessary to make a special provision for its 
protection. Certainly, according to this con- 
struction, assignees or grantees would derive 
no advantage from the renewal; yet the law 
clearly intended that they should share in 
the benefit conferred on the patentee, and 
have some advantage from the extension 'of 
the patent for seven years; for it provides, 
in express terms, that the benefit of the re- 
newal shall extend to them, thus using a 
word which shows that it was not the intent 
of the legislature merely to protect interests 
which previously • existed in assignees and 
grantees, but to give them a share in the 
benefit conferred on the patentee by the re- 
newal of the patent. 

Moreover, assignees who had purchased 
the title of the patentee, in particular states 
and territories, and individuals who had paid 
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for the right to use the invention during the 
original period of the monopoly, might have 
suffered serious injustice by the grant of a 
new and further term to the patentee, unless 
they were embraced in it; and they would, 
therefore, very naturally and properly be the 
objects of protection. For in eases like the 
present, where the patent was issued, and 
the purchaser obtained his assignment, be- 
fore the passage of the act of 1836, both par- 
ties must have understood that the exclusive 
right of the patentee for Its whole period was 
transferred; and that at the expiration of the 
fourteen years, the assignee would have the 
right to use the invention without interrup- 
tion, and without paying the inventor any 
further compensation. 

The object of the clause in. question is to 
preserve the contract, in the sense in which 
both parties understood and intended it, at 
the time it was made, and to secure to the 
purchaser the right which he intended to buy, 
and supposed he had bought, and which the 
patentee must have intended to sell, and at 
the time of the contract, must have supposed 
he had sold. Indeed, the power of extension 
given by the act of 1836 would have operated 
most unjustly upon those who had purchased 
the right to use a patented machine, if it had 
not been accompanied by a provision for 
their protection; for, relying on the assur- 
ance given by the law, as it stood when the 
contract was made, that they had purchased 
for the whole period of the monopoly, and 
that they might lawfully continue the use of 
the invention after the expiration of the 
fourteen years, many grantees, after having 
obtained the assignment or grant from the 
patentee, had undoubtedly erected costly ma- 
chinery, and encountered expenses, which 
they would not have incurred, if they had 
supposed it would be in the power of the pat- 
entee to forbid the use of his invention, 
after the time limited by his original patent; 
and, if with these expenses incurred and ar- 
rangements made for the continued use* of 
the improvement, congress had passed the 
law of 1836, without this provision in favor 
of assignees and grantees, it would have en- 
abled the patentee to deal with them most 
severely and oppressively, and to exact from 
them a far heavier sum for the extended 
term, of seven years, than they would have 
been willing, under other circumstances, to 
have given for the original term of fourteen. 

The legislature obviously, we think, intend- 
ed to guard the party who had purchased 
from the patentee the right to use his inven- 
tion until the expiration of his exclusive priv- 
ilege, from the necessity of buying it again. 
And when they were giving the patentee a 
new privilege, and one which he had no legal 
right to demand, they had undoubtedly a 
right to annex to it such conditions and lim- 
itation as, in their judgment, justice required. 

The construction which we put upon the 
law is conformable also to the previous legis- 
lation of congress upon a similar subject; for 
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in the aet passed the 21st January, 1808, en^ 
titled "An act for the relief of Oliver Evans" 
(6 Stat. 70), whereby, in consideration of the 
particular circumstances of the oase, a new- 
patent was granted to him, after the expia- 
tion of the original one, there is an express 
provision, that no person who had before 
paid him for a license to use his improve- 
ments, should be obliged to renew it, or be 
subject to damages for not renewing it; thus 
granting the new patent upon the same prin- 
ciples, with reference to purchasers, that has 
been adopted and followed in the act of 1836, 
in cases of the extension of the term. 

It is true, as was urged in the argument, 
that the right of extension is obviously given 
by the law, chiefly with a view to the ad- 
vantage of the inventor, and not of his as- 
signees or grantees; and that the patent, if 
extended at all, must be extended on the ap- 
plication of the inventor, and not his as- 
signees; and the reason of this distinction 
is evident. The assignee purchases because 
he supposes the improvement is worth the 
money he pays for it, and that he can make 
a profit by his bargain; and if it afterwards 
turns out that he was mistaken, and his 
speculation in the patent-right proves to be 
a losing one, there would be no more justice 
in giving him a new privilege, whereby the 
public would be compelled to make good his 
losses, than there would be in the case of 
any other speculation, which proved to be 
unfortunate. But the same reason which 
would operate to prevent an extension to 
the assignee, would apply with eQual force 
between the patentee and assignee, where 
the right to extend was conferred on the 
former. For he assigns his right to the ex- 
clusive privilege in a particular district of 
country, or grants it to a particular individ- 
ual for his own use, for a price which he 
deems adequate, and is willing to take; and 
it would hardly be just, if the invention aft- 
erwards proved to be more valuable than he 
himself supposed it to be, to re-invest him 
on that account with the exclusive privilege 
for a new term, in such a manner as would 
enable him to compel those who had al- 
ready bought, to buy again; the more es- 
pecially, when the enhanced value is often 
produced by the industry and expenditures 
of the assignee or grantee, in bringing it in- 
to more public use and more general no- 
tice. 

There is one evident distinction, however, 
between the patentee and assignee, so far 
as the public is concerned. If the invention 
is a valuable one, the inventor confers a 
benefit upon the public, and yet, without any 
fault of his, he may fail to obtain a reason- 
able remuneration within the fourteen years, 
for the time, ingenuity and expense which 
he bestowed upon it; his title may be con- 
troverted, and a large portion of the time 
spent in expensive litigation; he may be un- 
able to erect the improvements necessary to 
show its value and bring it into notice; he 
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may have been unable to make sale of his 
privilege to others, upon terms which he was 
willing to take; and as between him and the 
public, therefore, which is to be ultimately 
benefited by the improvement, there is jus- 
tice in the extension. It is to eases of this 
description that the aet of congress applies. 
It proposes to do justice between the inven- 
tor and the public, while it protects assignees 
and grantees in the rights which they had 
previously acquired by contract with the 
patentee. 

Besides, the words of the law appear to us 
to admit of no other interpretation than the 
one we have given. It declares that the ben- 
efit of the renewal shall extend to assignees 
and grantees of the thing patented, to, the 
extent of their respective interests therein. • 
Now, what benefit have they in the renewal, 
if they are excluded from the use of the 
thing patented during the whole of the re- 
newed time? According to that construction 
of the law, so far from receiving a benefit, 
they would be subjected to loss. They 
would not even enjoy the right which they 
supposed they had bought, but would be 
compelled, at the expiration of the fourteen 
years, to stop the works they had construct- 
ed, at whatever loss it might occasion, un- 
less the patentee gave them leave to pro- 
ceed; yet the law, in plain terms, declares 
that they are to derive an advantage from 
the extension, and that the benefit of the 
renewal shall extend to them according to 
their respective interests. In other words, 
it means to provide, that assignees and 
grantees shall share with the patentee the 
benefit of the renewal, according to the in- 
terests which they had respectively acquired 
in the thing patented, within particular dis- 
tricts of country, or for their own individual 
use. 

The construction we have given to this 
law, is not only called for by its language, 
but conforms to the principles established 
by congress, in a similar case, in the act of 
1839. The seventh section of that act en- 
ables the inventor to obtain a patent, al- 
though he may have previously sold the 
right to use or vend it to different persons, 
provided the sale was not more than two 
years before his application for a patent, and 
provided further, that such invention had 
not been abandoned to the public. But the 
same section also provides, that the party 
who purchased prior to the application for a 
patent, may, notwithstanding the patent, 
continue to use the invention and vend it to 
others to be used, without incurring any lia- 
bility to the inventor, or any other person 
interested in the invention. This privilege 
of the purchaser is without limitation as to 
time, and evidently would extend to a re- 
newed or extended patent, as well as to the 
original term of fourteen years. 

It was decided by the supreme court, in 
the case of McOlurg v. Kingsland, 1 How. 
[42 U. S.] 202, that this right is not confined 
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to the particular machine actually construct- 
ed or manufactured before the application 
for the patent, but that the purchaser may 
continue to construct, manufacture and vend 
the machine or composition of matter, after 
the patent has been obtained. Now there 
can be no reason for denying to a purchaser, 
who makes his purchase after the patent, 
the privileges which the law obviously in- 
tended to secure to the party "who made his 
purchase or obtained the license of the in- 
ventor before. If the rule is just in one case, 
it is just in the other; and if it be said that, 
in the last-mentioned case, the purchaser 
might not know that the inventor would ever 
apply for a patent, and had no reason to 
suppose that any obstacle would afterwards 
be interposed to the free and undisturbed 
use of the right he had purchased, the same 
must be said of the ease now before the 
court: for the purchaser could not know 
that the Inventor would ever apply for a re- 
newed term; and when he purchased the 
right for the whole time of the existing mo- 
nopoly, he had no reason to suppose that any 
new obstacle would afterwards be interpos- 
ed, to prevent the free, undisturbed and con- 
tinued use of that right It would make the 
legislation of congress in these two laws in- 
consistent and contradictory in its princi- 
ples, and, as we think, inconsistent with jus- 
tice, in cases like the one before us, if we 
gave to the act of 1836 the construction con- 
tended for by the complainant. 

But if the law admitted of a different con- 
struction, yet the covenant of the inventor 
and his partner, contained in the deed of as- 
signment hereinbefore mentioned, of 28th 
November, 1829, would, in the judgment of 
the court be an insuperable bar to the relief 
asked for by the bill; for it is expressly 
agreed between the parties to that instru- 
ment, that any improvement in either of the 
patents mutually assigned, in the machinery, 
or any alteration or renewal of the same, 
shall accrue to the benefit of the respective 
parties in interest, and may be applied and 
used within their respective districts, as 
therein designated. It is very true that, at 
the time this contract was made, the law 
authorizing the renewal in question had not 
passed, and the parties probably did not eon- 
template the passage of such a law. But 
whether the word "renewal" did or did not 
look to the extension of time given by the 
act of 1836, it is evident, upon the words of 
the covenant, that whatever additional value 
either inventor might afterwards be able to 
obtain for his invention, it should enure to 
the benefit of the assignee within the dis- 
trict assigned. The parties were not only 
bound forever afterwards to offer no ob- 
struction to one another in their particular 
districts, but to give to each other the full 
benefit of their respective exertions to in- 
crease the value of these inventions; and if 
they then only looked to a renewal to be pro- 
cured by surrendering the existing patent, If 



it should be found to be defective, and tak- 
ing out 'a new one, according to the act of 
July 3, 1832; yet it is very clear, that both 
parties intended that every benefit of every 
kind that might be obtained for the respec- 
tive inventions, should belong to the as- 
signees in their respective districts. They 
were, in that respect, to have a common in- 
terest in their inventions, and they have 
used the broadest words to accomplish that 
object; words which unquestionably em- 
brace every mode by which the value of the 
patents could be increased. 

Each assignee, in his respective district, 
was to have precisely the same rights and 
benefits as the patentee himself had, or 
might afterwards obtain, so far as concerns 
these inventions; and if, by a subsequent 
act of congress, advantages were given to 
the patentee, which he did not at that time 
possess, and which were not therefore in the 
contemplation of the parties, yet, according 
to the spirit and meaning of the covenant, 
the assignee had a right to stand in the place 
of the patentee, in his district, in respect to 
the new privilege as well as to the old; and 
it would be against equity and conscience 
to allow him to use a privilege, afterwards 
unexpectedly gained, in order to defeat his 
own contract, in a manner obviously Incon- 
sistent with the intention of the parties. 

A case of this description is not one in 
which a court of equity is bound to lend its 
aid, even if the party had a right at law up- 
on the technical construction of the cove- 
nant. But we think that the word "renew- 
al" is broad enough to embrace not only re- 
newals then authorized by law, but renew- 
als that might afterwards be provided for; 
and that this construction of the word con- 
forms in every respect to the scope and spirit 
of the agreement, and carries into effect the 
evident intention and design of the parties 
at the time they made it, and is the only 
construction which will do equal justice to 
both parties. Upon the whole, therefore, the 
court are of opinion that the complainant is 
not entitled to relief, and that his bill must 
be dismissed. Bill dismissed with costs. 

Affirmed by the supreme court, in 4 How. [45 
IT. S.] 712. 

* 

[For other cases involving this patent, see note 
to BickneU v. Todd, Case No. 1,389.] 



Case No. 17,846. 

The WILSON v. UNITED STATES. 

[1 Brock. 423.] i 

Circuit Court, D. Virginia. May Term, 1820. 

Customs Duties— Scope qf Act— Foreign Priv- 
ateer— Necessity of Report and Entrt — 
Importation of Coloured Seamen. 

1. The 31 section of the act of congress pass- 
ed on the 2d of March, 1799 [1 Stat. 651], "to 

i [Reported by John W. Brockenbrough, 
Esq.] 
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regulate the collection of duties on imports and 
tonnage," which exempts "ships or vessels of 
war" from the necessity of making a report and 
entry, on arriving at any of the ports of the 
United States, from any foreign port or place, 
•extends as well to privateers as to national 
ships. 

2. The power of controlling navigation, is in- 
cidental to the power to regulate commerce, 
which the constitution confers upon congress; 
and, consequently, the power of congress over 
the vessel, is co -extensive with that over the 
eargo. 

[Cited in U. S. v. Jackson, Case No. 15,458.] 

3. The act of congress of the 28th of Febru- 
ary, 1803 12 Stat. 205], forbidding any master 
or captain of a ship or vessel, to import or 
bring, into any port of the United States, any 
negro, mulatto, or other person of colour, un- 
der certain penalties, where the admission or 
importation of such persons is prohibited by the 
laws of such state, does not apply to coloured 
seamen, employed in navigating such ship or 
vessel. 

[Appeal from the district court of the Unit- 
ed States for the district of Virginia.] 

The brig Wilson, Ivory Huntress, com- 
mander, was libelled in the court below, and 
the vessel, with her tackle, apparel, and fur- 
niture, thirty-one demijohns of brandy, thir- 
teen cases of gin, and several other articles, 
claimed as forfeited to the United States, for 
violating the act of congress "to regulate the 
•collection of duties on imports and tonnage;" 
and also for bringing into the state of Vir- 
ginia, several persons of colour, from a for- 
eign port, contrary to the laws of the said 
state, and in contravention of the act of con- 
gress, entitled, "An act to prevent the im- 
portation of certain persons into certain 
states, where, by the laws thereof, their ad- 
mission is prohibited." The four first counts 
of the libel, charged, that the said spirits, 
&c, were imported, and brought into the 

United States, on the day of October, 

1819, by sea, in vessels of less capacity than 
ninety gallons, wine measure, from some for- 
eign port, unknown, into the port of Norfolk, 
in Virginia, on board the brig, Wilson, which 
were not mentioned in the manifest and re- 
port made by the commander of the vessel, 
but were carefully concealed, for the pur- 
pose of evading the payment of the duty 
thereon, and were discovered by an agent, 
specially appointed by the collector of the 
port of Norfolk, after diligent search, * &c. 
The fifth count in the libel, charged, that the 
said brig "Wilson, so arriving in the port of 
Norfolk, in Virginia, had on board three per- 
sons of, colour, not being native citizens or 
registered seamen of the United States, or 
seamen, natives of countries beyond the Cape 
of Good Hope, the admission or importation 
of such persons being prohibited by the laws 
of Virginia; and that the said three persons 
of colour were landed from on board the said 
brig, contrary to the form of the act of con- 
gress, whereby the said vessel, her tackle, 
Jkc.r had become forfeited to the United 
States. 

The claimant and respondent, Huntress, in 
his answer to the above libel, admitted that 



the brig Wilson did come into the port of 
Norfolk, on or about the 27th day of October, 
1819, having on board the brandy and gin, 
&e. mentioned in the libel, but affirmed that 
the Wilson was a private vessel of war, duly 
commissioned by the United Provinces of 
Venezuela, and New Grenada, and belonged 
to a citizen thereof, and that she sailed from 
Marguerita, on a cruize, about the 18th of 
August preceding, with a crew of nearly 
ninety persons: that in addition to the stores 
and other supplies, taken on board at Mar- 
guerita for the use of the crew, sundry "ar- 
ticles of merchandise were captured on the 
high seas, as prize of war, and among them, 
the brandy and gin now libelled, which were 
intended to be used as sea stores of the ship, 
and not as merchandise. That the vessel put 
into the port of Norfolk, with intent to refit, 
and obtain supplies in the United States, 
without any intention, that the spirits should 
be unladen, or sold in the United States, and 
with intent that the same should be carried 
out again on the departure of the vessel. 
That on board of such armed vessels, it is 
not within the province of the captain, per- 
sonally to inspect, or take an account of such 
articles, when on board; but the practice is, 
that such inspection and account are made 
and taken by some inferior officer, on whose 
official report of the quantity he relies. That 
on the arrival of the vessel at Norfolk, the 
first and second officer having departed, he 
gave orders to the clerk to examine, and re- 
port the articles on board, to enable this re- 
spondent to make his report to the collector 
of the port of Norfolk. That the failure of 
the clerk to enumerate the demijohns of 
brandy, and eases of gin, in the manifest, 
was purely accidental, resulting from the 
haste in which it was prepared, and the con- 
fusion on board. That these articles were 
not concealed, but were deposited in the 
usual and proper place on board the vessel, 
and with the other articles reported in the 
manifest, and delivered to the collector. In 
responding to the fifth count in the libel, he 
denied that the three persons of eolour were 
landed from on board the Wilson, and affirm- 
ed that they were persons engaged in the 
navigation of a foreign armed vessel, and 
constituted part of her crew. He, therefore, 
prays restitution, &c. 

The evidence on behalf of the United 
States, consisted in the depositions of Wil- 
liam Bush, supernumerary inspector of the 
customs for the port of Norfolk; of W. P. 
Davis, captain of a pilot boat; of Francis 
Benson, commander of a revenue cutter; and 
of Alexander Tunstall, deputy collector for 
the port of Norfolk. Bush said, that he was 
ordered on board of the brig Wilson on the 
28th of October, 1819, to see the powder dis- 
charged. After the powder was discharged, 
under his inspection, the vessel, which had 
been lying between the forts, got under 
weigh and went up into the harbour. On 
the 29th of October, Captain Huntress made 
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out prize tickets for his crew, a number of 
whom were persons of colour. The deponent 
examined their baggage, but found no mer- 
chandise among it He visited the -ward 
room, birth deck, cabin, and forecastle, and 
in the ward room discovered a great variety 
of articles, and among the rest, several demi- 
johns of Spanish brandy, and cases of gin, 
which he was told were ship stores, and 
Avhich were not comprised in the manifest 
given in on the 31st of October, by the cap- 
tain. On the 1st of November, deponent 
went on board again, by request of the cap- 
tain, and found a great part of the crew dis- 
charged that morning, of different colours 
and nations, whose baggage he inspected, 
and found no merchandise in it. While on 
board, Captain Benson, in the revenue boat, 
came along side, and assisted him in exam- 
ining the vessel, and they found the same 
articles previously spoken of. The deposi- 
tion of Benson was to the same effect. Da- 
vis stated, that about half way between Old 
Point Comfort and Cape Henry, he, being 
the commander of the pilot boat Anne of 
Hampton, on the 26th of October, 1819, about 
10 or 11 o'clock p. m. was hailed, by some 
person on board of a vessel, then at anchor 
on the Horse Shoe, who inquired if there were 
any men of war in Hampton Boads, and then 
requested him to come on board, and take 
some goods, which he refused to do. The 
person conversing with him, said the vessel 
was called the brig Wilson. She was the 
same vessel detained by the officers of the 
customs, and then in dispute. Tunstall said, 
that on the day, or the day following that on 
which the search was directed of the brig 
Wilson, Captain Huntress made an applica- 
tion at the office of the customs, to make a 
post entry of a number of articles, stating 
that he had depended on his officers, and in 
consequence of an improper report from 
them, the goods were not included in the 
manifest. He was informed that if the prop- 
er entry was not made, from accident or 
mistake, it might be corrected. The captain 
then stated that some of the articles not en- 
tered, were taken at sea. This conversation 
took place after the discovery of the articles, 
spoken of by Bush and Benson, and about 
four days after the entry had been made, all 
of which articles were omitted in the mani- 
fest. On being interrogated what was the 
usual allowance per man in merchant ships, 
of spirits as stores, the deponent stated, that 
about four gallons per man were usually al- 
lowed, but that this depended somewhat on 
the length of the voyage, and in the case of 
armed eruizers, they had generally come in 
short of stores, and no instance of excess 
had occurred in practice to settle the rule in 
the office. 

On the part of the claimant, the deposi- 
tions of several of the officers of the brig 
Wilson, were read, all substantially proving 
the same facts, viz.: That about the 12th 
of August preceding, the privateer brig, Wil- 
30fed.c.\s. — 16 



son, Ivory Huntress, eommandex - , sailed from 
Marguerita, under a commission from the 
government of Venezuela, and proceeded to 
St. Thomas: that while at St. Thomas, the 
crew of the vessel was reinforced, by the ad- 
dition of some eighteen seamen, principally 
people of colour, and all free. The vessel 
then sailed from St Thomas, on an intended 
cruize of six months. At this time, the crew 
consisted of about eighty or ninety, inclusive, 
and among them were many free people of 
colour. During the cruize, two Spanish 
schooners, and one English ship, having 
Spanish property on board, were captured. 
The ship, and one of the schooners, were sent 
under prize masters to Marguerita, and the 
other schooner was abandoned, after some 
mutineers from the Wilson were put on 
board. From this schooner, they took on 
board of the Wilson, as prize, various ar- 
ticles, among them, demijohns of brandy, 
cases of gin, &c. The brandy and gin, and 
other small articles, were added to the stock 
of stores for the crew, and some of the gin 
was repeatedly afterwards served out to the 
crew. Several days before they reached the 
United States, when the Wilson was on the 
outer edge of the Gulf Stream, she fell in 
with an American schooner, called the Wasp, 
bound for Baltimore, and put on board of 
her several articles of merchandise, which 
were captured from the Spanish schooner, 
and Thomas B. Grey, of the Wilson, was 
sent in with the goods to Baltimore. The 
Wilson arrived at Norfolk, on the 27th of 
October, 1819, having put in to refit, with in- 
tent to depart and resume her cruize in a 
short time. 

The district court, on the hearing of the 
cause, decreed, that the 31 demijohns of 
brandy, the 13 eases of gin, and merchandise, 
according to schedule, were forfeited to the 
"United States, under the 29th and 68th sec- 
tions of the act of congress, entitled, "An act 
to regulate the collection of duties on im- 
ports and tonnage." "And it appearing to 
the court that three persons of colour, as 
charged in the libel, were brought in, and 
landed from the said brig Wilson, not being 
native citizens, or registered seamen of the 
United States, or seamen, natives of coun- 
tries beyond the Cape of Good Hope, in vio- 
lation of the act of congress of the United 
States, entitled, 'An act to prevent the im- 
portation of certain persons into certain 
states, where, by the laws thereof, their ad- 
mission is prohibited;' whereby the said brig 
Wilson, together with her guns, stores, 
tackle, apparel, and furniture, have become 
forfeited to the United States, and they are 
decreed to be forfeited accordingly." [Case 
unreported.] From this decree, the claimant 
appealed to this court 

MARSHALL, Circuit Justice. The four 
first counts of this case, present for the con- 
sideration of the court, a: general question of 
considerable importance. It is this: Does 
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the act "to regulate the collection of duties 
on imports and tonnage''^ apply to priva- 
teers, not engaged in the importation of 
goods? The 31st section enacts "that it shall 
not be necessary for the master, or person 
having the command of any ship or vessel of 
war, &c, to make such report and entry as 
aforesaid." If the words "ship or vessel of 
war," "be construed to comprehend a priva- 
teer, there is an end of this part of the case, 
because, if no report or entry is required, it 
cannot be pretended, that any of the provi- 
sions of the act extend to a privateer, de- 
meaning herself in her military character, 
and not performing the office of a merchant 
vessel. 

The counsel for the appellant has certainly 
urged many reasons, which have grea't 
weight in favour of the construction for 
which he contends. The term, "ship or ves- 
sel of war," has been considered, and, I 
think, properly considered, as a generic term, 
including both national ships, and private 
armed ships. When it is used generally, it 
comprehends both, unless the context, or the 
subject matter, should exclude the one or 
the other. The authorities cited at bar, 
show, that courts and writers on public law, 
have used the term in this general sense. If 
eithep the language, or the objects of this 
law, be consulted, I think they strengthen 
this natural and comprehensive construction 
of these words. The object of the law, is 
professedly and obviously to raise a revenue 
from commerce and consumption, not to reg- 
ulate the conduct of the ships of war, wheth- 
er public or private, of foreign nations. All 
the regulations are obviously calculated for 
merchant vessels, and not one calculated for 
privateers, who might come into our ports, 
although a totally distinct provision for 
them, would certainly be necessary. The 
language of the law, applies it to vessels 
destined for the United States, not to vessels 
destined for a cruize on the high seas. The 
form of the manifest requires, that the im- 
porter should state, to what port the vessel 
is bound, and to whom the goods are consign- 
ed; regulations not adapted to goods cap- 
tured at sea, by a eruizer. If this act applies 
to privateers, the tonnage duty would be 
demandable. But it cannot be supposed, that 
this duty is imposed on privateers, employed 
in cruizing, and not in the conveyance of 
merchandise. 

It is also an argument, which deserves con- 
sideration, that the policy of the United 
States has been unfriendly to the sale, in our 

2 "And be it further enacted, that it shall not 
be necessary for the master, or the person having 
the charge, or command, of any ship or vessel of 
war, or of any ship or vessel, employed by any 
prince, or state, as a public packet, for the con- 
veyance of letters and despatches, and not per- 
mitted, by the laws of such prince, or state, to 
be employed in the transportation of goods, wares, 
or merchandise, in the way of trade, to make such 
report and entry, as aforesaid." Act March 2, 
1799, c. 12S, § 31; 1 Story's Laws, GOO. 



ports, of prizes made by foreign privateers, 
on nations with whom we are at peace. 
Some of our treaties contain express stipula- 
tions against it; and the course of the gov- 
ernment has been, to prohibit the practice, 
even where no specific engagements bind ua 
to do so. Were the revenue laws, applicable 
to privateers, and to their prizes and prize 
goods, they would give a right to introduce 
those goods in opposition to the avowed and 
uniform policy of the government. The doc- 
trine, that the validity of prizes could not be 
adjudged in our ports, would be of little im- 
portance, if they could be brought in and 
sold. 

I think, then, that our revenue laws do not 
apply to privateers, unless they take up the 
character of merchant-men, by attempting to 
import goods. When they do so, they at- 
tempt, under the garb of their military char- 
acter, to conceal real commercial transac- 
tions. This w T ould be fraud on the revenue 
laws, which no nation will or ought to tol- 
erate. The privateer, which acts as a mer- 
chant vessel, must be treated and considered 
as a merchant vessel. In this case, there is 
no evidence, that any goods were landed, or 
that more were brought in, than were in- 
tended to be carried out. The only evidence, 
which I think at all important, is that of the 
pilot. His testimony, certainly, excited sus- 
picion. Opposed to it, however, is the testi- 
mony of the witnesses belonging to the ves- 
sel, who say, that the spirits were designed 
for the crew, to- be used as stores. 

I proceed, now, to the fifth count in the 
libel. The first question which will be con- 
sidered in this part of the case, will be the 
constitutionaUty of the act of congress, un- 
der which this condemnation has been made. 
It will readily be admitted, that the power 
of the legislature of the Union, on this sub- 
ject, is derived entirely from the 3d clause 
of the 8th section of the 1st article of the 
constitution. That clause enables congress, 
"to regulate commerce with foreign nations, 
and among the several states, and with the 
Indian tribes." What is the extent of this 
power to regulate commerce? Does it not 
comprehend the navigation of the country? 
May not the vessels, as well as the articles 
they bring, be regulated? Upon what prin- 
ciple is it, that the ships of any foreign na- 
tion have been forbidden, under pain of for- 
feiture, to enter our ports? The authority 
to make such laws has never been question- 
ed; and yet, it can be sustained by no other 
clause in the constitution, than that which 
enables congress to regulate commerce. If 
this power over vessels is not in congress, 
where does it reside? Certainly it is not an- 
nihilated; and if not, it must reside some- 
where. Does it reside in the states? No 
American politician has ever been so ex- 
travagant as to contend for this. No man 
has been wild enough to maintain, that, al- 
though the power to regulate commerce, 
gives congress an unlimited power over the 
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cargoes, it does not enable that body to con- 
trol the vehicle in which they are imported; 
that, while the whole power of commerce is 
vested in congress, the state legislatures 
may confiscate every vessel which enters 
their ports, and congress is unable to pre- 
vent their entry. Let it be admitted, for the 
sake of argument, that a law, forbidding a 
free man of any colour, to come into the Unit- 
ed States, would be void, and that no pen- 
alty, imposed on him by congress, could be 
enforced; still, the vessel, which should 
bring him into the United States, might be 
forfeited, and that forfeiture enforced; since 
even an empty vessel, or a packet, employed 
solely in the conveyance of passengers and 
letters, may be regulated and forfeited. 
There is not, in the constitution, one sylla- 
ble on the subject of navigation. And yet, 
every power that pertains to navigation has 
been uniformly exercised, and, in the opin- 
ion of all, been rightfully exercised, by con- 
gress. From the adoption of the constitu- 
tion, till this time, the universal sense of 
America has been, that the word "com- 
merce," as used in that instrument, is to be 
considered a generic term, comprehending 
navigation, or, that a control over navigation 
is necessarily incidental to the power to reg- 
ulate commerce. I could feel no difficulty 
in saying, that the power to regulate com- 
merce clearly comprehended the case, were 
there no other clauses in 'the constitution, 
showing the sense of the convention on that 
subject. But there is a clause which would 
remove the doubt, if any could exist. 

The first clause of the ninth section, de- 
clares, that "the migration or importation* of 
such persons as any of the states, now ex- 
isting, shall think proper to admit, shall not 
be prohibited by the congress, prior to the 
year 1808." This has been truly said to be 
a limitation of the power of congress to reg- 
ulate commerce, and it will not be pretend- 
ed, that a limitation of a power is to be con- 
strued into a grant of power. But, though 
such a limitation be not a grant, it is cer- 
tainly evidence of the extent which those who 
made both the grant and limitation, attribut- 
ed to the grant. The framers of our consti- 
tution could never have declared, that a 
given power should not, for a limited time, 
be exercised on a particular object, if, in 
their opinion, it could never be exercised on 
that object. Suppose the grant and the limi- 
tation be brought together, the clause wouid 
read thus: "Congress shall have power to 
regulate commerce, &c., but this power shall 
not be so exercised, as to prohibit the mi- 
gration, or importation of such persons, as 
any of the states now existing, may think 
proper to admit, prior to the year 1808." 
Would it be possible to doubt, that the pow- 
er to regulate commerce, in the sense in 
which those words were used in the consti- 
tution, included the power to prohibit the 
migration, or importation, of any persons 
whatever, into the states, except so far as- 



this power might be restrained by other 
clauses of the constitution? I think it would 
be impossible. It appears to me, then, that 
the power of congress over vessels, which 
might bring in persons of any description, 
whatever, was complete before the year 
1808, except that it could not be so exercis- 
ed, as to prohibit the. importation or migra- 
tion of any persons, whom any state, in ex- 
istence at the formation of the constitution, 
might think proper to admit. The act of 
congress, then, is to be construed with a 
view to this restriction, on the power of the 
legislature; and the only question will be, 
whether it comprehends this case? The 
ease is that the brig Wilson, a private armed 
cruizer, commissioned by the government of 
Buenos Ayres, came into Norfolk, navigated 
by a crew some of whom were people of 
colour. They were however, all free men, 
and all of them sailors, composing a part of 
the crew. While in port, some of them were 
discharged, and came on shore. The libel 
charges that three persons of colour were 
landed from the vessel, whose admission or 
importation was prohibited by the laws of 
Virginia, contrary to the act of congress, by 
which the vessel was forfeited. Is this case 
within the act of congress, passed the 28th 
of February 1803 ?3 



s An act to prevent the importation of certain per- 
sons into certain states, where, by the laws 
. thereof, their admission is prohibited. 

Section 1. Be it enacted, that from and after 
the first of April next, no master or captain of 
any ship or vessel, or any other person, shall im- 
port or bring, or cause to be imported or brought, 
any negro, mulatto, or other person of colour, not 
being a native, a citizen, or registered seaman, of 
the United States, or seamen, natives of coun- 
tries beyond the Cape of Good Hope, into any 
port or place of the United States, which port or 
place shall be situated in any state, which, by 
law, has prohibited, or shall prohibit, the admis- 
sion, or importation of such negro, mulatto, or 
other person of colour. And if any captain, or 
master aforesaid, or any other person, shall im- 
port or bring, or cause to be imported or brought, 
into any of the ports or places aforesaid, any of 
the persons whose admission or importation, is 
prohibited, as aforesaid, he shall forfeit and pay 
the sum of one thousand dollars for each, and 
every negro, mulatto, or other person of colour 
aforesaid, brought or imported as aforesaid; to be 
sued for and recovered by action of debt, in any 
court of the United States; one half thereof to 
the use of the United States, the other half, to 
any person or persons prosecuting for the penalty: 
and in any action instituted for the recovery of 
the penalty aforesaid, the person or persons sued, 
may he held to special bail: provided always, that 
nothing contained in this act, shall be construed 
to prohibit the admission of Indians. 

Sec. 2. And be it further enacted, that no ship 
or vessel, arriving in any of the said ports or 
places of the United States, and having on board 
any negro, mulatto or other person of colour, not 
being a native, a citizen, or registered seaman of 
the United States, or seamen, natives of countries 
beyond the Cape of Good Hope, as aforesaid, 
shall be admitted to an entry. And if any such 
negro, mulatto, or other person of colour, shall be 
landed from on board any ship, or vessel, in any 
of the ports or places aforesaid, or on the coast 
of any state prohibiting the admission or impor- 
tation as aforesaid, the said ship or vessel, to- 
gether with her tackle, apparel, and furniture, 
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The first section, which is the prohibiting 
part of the aet, is in these words: "From 
and after the first day of April next, no mas- 
ter or captain of any ship or vessel, or any 
other persons, shall import or bring, or cause 
to be imported or brought, any negro, mu- 
latto, or any person of colour, &c." There 
are nice shades or gradations in language, 
"which are more readily perceived than de- 
cribed, and the mind impressed with a par- 
ticular idea, readily employs those words 
which express it most appropriately. "Words 
which have a direct and common meaning, 
may also be used in a less common sense, 
but we do not understand them in the less 
common sense, unless the context, or the 
clear design of the person using them, re- 
quires them to be so understood. Now thp 
verbs, "to import," or "to bring in," seem ro 
me to indicate, and are most commonly em- 
ployed as indicating, the action of a person 
on any thing, animate or inanimate, which 
is itself passive. The agent, or those who 
are concerned in the agency or importation, 
are not, in common language, said to be im- 
ported or brought in. It is true that a ves- 
sel coming into port, is the vehicle which 
brings in her crew, but we do not in common 
language say, that the mariners are "im- 
ported," or brought in by a particular ves- 
sel; we rather say they bring in the vessel. 
So, too, if the legislature intended to punish 
the captain of a vessel, for employing sea- 
men of a particular description, or for al- 
lowing these seamen to come on shore, we 
should expect that this intention would be 
expressed by more appropriate words, than 
"to import" or "bring in." These words are 
peculiarly applicable to persons not concern- 
ed in navigating the vessel. It is not prob- 
able, then, that in making this provision, a 
regulation respecting the crew of a vessel 
was in the mind of congress. But it is con- 
tended, on the part of the prosecution, that 
the succeeding words of the sentence, ex- 
empting certain descriptions of persons from 
the general prohibition, show that the pro- 
hibition itself was intended to comprehend 
the crew, as well as those who did not be- 
long to the vessel. Those words are, "not 
being a native, a citizen, or registered sea- 
man of the United States, or seamen natives 



shall be forfeited to the United States, and one 
half of the net proceeds of the sales on such for- 
feiture shall inure, and be paid over, to such per- 
son or persons, on whose information the seizure 
on such forfeiture shall be made. 

Sec. 3. And be it further enacted, that it shall 
be the duty of the collectors, and other officers of 
the customs, and all other officers of the revenue 
of the United States, in the several ports or 
places situated as aforesaid, to notice, and be 
governed by, the provisions of the laws now ex- 
isting, in the several states, prohibiting the ad- 
mission or importation of any negro, mulatto, or 
other person of colour, as aforesaid. And they 
are hereby enjoined vigilantly to carry into effect 
the said laws of said states, conformably to the 
provisions of this act; any law of the United 
States to the contrary notwithstanding. Act 
Feb. 28, 1803, c. 63. 



of countries beyond the Cape of Good Hope." 
That this limitation, proves the prohibition 
to have been intended to comprehend free- 
men, as well as slaves, must, I think, be ad- 
mitted. But it does not follow, that it was, 
also, intended to comprehend the crew of a 
\ essel, actually employed in her navigation, 
and not put on board, in fraud of the law. 
A person of colour, who is a registered sea- 
man of the United States, may be imported, 
or brought into the United States, in a ves- 
sel in which he is not employed as a mar- 
iner. The construction, therefore, which 
would extend the prohibitory part of the sen- 
tence, to the crew of the vessel, in conse- 
quence of the language of the exception, is 
not a necessary construction, though I must 
admit, that it derives much strength from 
that language. The forfeiture of the vessel 
is not, in this section of the act, but I have 
noticed its construction, because it is not 
reasonable to suppose, that it was intended 
to forfeit a vessel for an act, which was not 
prohibited. The second section enacts, "that 
no ship or vessel, arriving in any of the 
said ports or places of the United States, and 
having on board any negro, mulatto, or other 
person of colour, not being a native, a citi- 
zen, or registered seaman of the United 
States; or seamen, natives of countries be- 
yond the Cape of Good Hope, as aforesaid, 
shall be admitted to an entry." It is obvi- 
ous, that this clause was intended to refuse 
an entry to every vessel, which had violated 
the prohibition contained in the first section; 
and that the words, "having on board" were 
used, as co-extensive with the words "im- 
port," or "bring." We had, at that time; a 
treaty with the emperor of Morocco,, and with 
several other Barbary powers. Their sub- 
jects are all people of colour. It is true, they 
are not so engaged in commerce, as to send 
ships abroad. But the arrival of a Moorish 
vessel in our ports, is not an impossibility; 
and can it be believed, that this law was in- 
tended to refuse an entry to such a vessel? 
It may be said, that an occurrence which has 
never taken place, and which, in all prob- 
ability, never will take place, was not in the 
mind of congress; and, consequently, the 
omission to provide for it, ought not to in- 
fluence the construction of their acts. But 
there are many nations, with whom we have 
regular commerce, who employ coloured sea- 
men. Could it be intended by congress, to 
refuse an entry to a French, a Spanish, an 
English, or a Portuguese merchant vessel, in 
whose crew there was a man of colour? I 
think this construction could never be given 
to the act. The words, "having on board a 
negro, mulatto, or other person of colour," 
would not, I think, be applied to a vessel, one 
of whose crew, was a person of colour. 

The section then proceeds: "And if any 
such negro, &c, shall be landed from on 
board any ship or vessel, &c, the said ship 
or vessel, &c, shall be forfeited." The words, 
"shall be landed," seem peculiarly applicable 
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to a person, or thing, which is imported, or 
brought in, and which is landed, not by its 
own act, but by the authority of the im- 
porter, not to a mariner, going on shore vol- 
untarily, or on the business of the ship. The 
words, "such negro," &c, refer to the pre- 
ceding passages, describing those whom a 
captain of a vessel is forbidden to Import, 
and whose being on board a vessel exclude 
such vessel from an entry, and no others. If, 
then, the commentary, which has been made 
on those passages, is correct, the forfeiture is 
not incurred by a person of colour, coming in 
as part of a ship's crew, and going on shore. 

Although the powers of Barbary, do not 
send merchant ships across the Atlantic, yet 
their treaties with us, contemplate the pos- 
sibility of their cruizers entering our ports. 
Would the cruizer be forfeited, should one of 
the crew come on shore? 

I have contended, that the power of con- 
gress to regulate commerce, comprehends, nec- 
essarily, a power over navigation, and war- 
rants every act of national sovereignty, which 
any other sovereign nation may exercise over 
vessels, foreign or domestic, which enter our 
ports. But there is a portion of this power, 
so far as respects 'foreign vessels, which it is 
unusual for any nation to exercise, and the 
exercise of which would be deemed an un- 
friendly interference with the just rights of 
foreign powers. An example of this would 
be, an attempt to regulate the manner in 
which a foreign vessel should be navigated 
in order to be admitted into our ports; and 
to subject such vessel to forfeiture, if not so 
navigated. I will not say, that this is be- 
yond the power of a government, but I will 
say, that no act ought to have this effect 
given to it, unless the words be such as to 
admit of no other rational construction. 

I will now take some notice of that part of 
the act which has a reference to the state law. 
The language, both of the constitution and 
of the act of congress, shows, that the for- 
feiture was not intended to be inflicted in any 
case but where the state law was violated. 
In addition to the words, in the first and sec- 
ond sections of the act, which confine its op- 
eration to importations, into "a state which, 
by law, has prohibited, or shall prohibit, the 
importation of such negro," &c; tjie third 
section enjoins it on the officers of the United 
States, in the states having laws containing 
such prohibition, "to notice and be governed 
by the provisions of the laws, now existing, of 
the several states, prohibiting the admission 
or importation of any negro, mulatto, or any 
person of colour, as aforesaid." This is not 
inflicting a penalty for the violation of a state 
law, but is limiting the operation of the penal 
law of the United States, by a temporary de- 
marcation given in the constitution. The pow- 
er of congress to prevent migration or im- 
portation, was not to be exercised prior to 
the year 180S, on any person whom any of 
the states might think proper to admit. All 



were admissible who were not prohibited. It 
was proper, therefore, that the act of con- 
gress should make the prohibitory act of the 
state, the limit of its own operation. The act 
of congress does not, necessarily, extend to 
every object comprehended in the state law, 
but neither its terms, nor the constitution, 
will permit it to be extended farther than the 
state law. 

The first section of the act "to prevent the 
migration of free negroes and mulattoes" (see 
1 Rev. Code Va. 1819, pp. 437, 438, c. 91, §§ 
64-66) into this commonwealth, prohibits 
their coming voluntarily or being imported. 
The second section imposes a penalty on any 
master of a vessel, who shall bring any free 
negro or mulatto. The third section pro- 
vides, that "the act shall not extend to any 
masters of vessels, who shall bring into this 
state any free negro or mulatto, employed on 
board, and belonging to such vessel, and who 
shall therewith depart." The act, then, does 
not prohibit the master of a vessel, navigated 
by free negroes or mulattoes, from coming 
into port, and setting only part of his crew 
on shore, provided they depart with the ves- 
sel. The state prohibition, then, does not 
commence, until the vessel departs without 
the negro or mulatto seaman. No probability, 
how T ever strong, that the vessel will depart 
without the seaman, can extend the act to 
such a case, until the vessel has actually de- 
parted. If this be true, neither does the act 
of congress extend to such a case. But this 
is not all. The act of assembly prohibits the 
admission of free negroes and mulattos only, 
not of other persons of colour. Other persons 
of colour were admissible into Virginia. The 
act of congress makes a clear distinction be- 
tween free negroes, and mulattos, and other 
persons of colour. But so much of the act 
of congress, as respects other persons of col- 
our, does not apply to Virginia, because such 
persons were admissible into this state. The 
libel charges the sailors landed, to have been 
persons of colour, not negroes or mulattos. If, 
under this libel it were allowable to prove, 
that the sailors landed, were, in fact, negroes 
or mulattos, it is not proved. Mr. Bush does 
not prove, that any were landed, but says, 
that those discharged were "of different col- 
ours and nations." Andrew Johnson says 
"that on the 29th of October, the people of 
colour received their prize tickets, went on 
shore, and, of course, took their own dis- 
charge." There is, then, no evidence, that 
these people were negroes or mulattos. Upon 
these grounds, I am of opinion, that no for- 
feiture of the vessel has been incurred, and 
that so much of the sentence as condemns the 
brig Wilson, ought to be reversed, and restitu- 
tion awarded. 
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Case BTo. 17,847. 

WILSON t. WATSON. 

[Pet. 0. C. 269.] i 

Circuit Court, D. Pennsylvania. April Term, 
1816. 

Scire Facias against Executor — Revivor of 

Judgment — Audita Querela — Sale of 

Lands for Debts. 

1. To a scire facias against an executor, to 
revive a judgment obtained against his testator, 
the defendant cannot plead that there are 
terre tenants whose lands are also bound by the 
judgment, so as to oblige the plaintiff to sue out 
a scire facias against them. 

2. The proper remedy, for persons aggrieved 
by proceedings under such a judgment, is an 
audita querela, or by obtaining a rule of court, 
to stay proceedings. 

3. The court in such a case will, if necessary, 
direct an issue to ascertain the facts. 

4. Lands in Pennsylvania are liable to debts, 
in the same manner as chattels. 

5. Practice and proceedings, under the laws 
of Pennsylvania, to sell the lands of a deceased 
person for the payment of debts. 

6. Practice and proceedings, under the laws 
of England, where lands are taken in execution 
for the payment of debts. 

This was scire facias against the defend- 
ant, one of the executors of Susannah Rod- 
ney, who was executrix of Charles Hurst; 
to revive a judgment, recovered by the plain- 
tiff against said Hurst, in his life time. See 
[Case No. 17,808]. The defendant, who was 
alone warned, appeared and filed a plea, in 
substance as follows: That the said Hurst, 
in his life time, and at the time the said 
judgment was rendered, was seized in his 
demesne as of fee, of divers lands, &e. within 
this state, and that he continued so seized, 
until after the rendering of the said judg- 
ment; but that, at different times after wards, 
he, for a valuable consideration, conveyed 
the same to divers persons in fee; and the 
said lands, by force of said conveyances, and 
of divers mesne assignments thereof, or by 
descent or other operation of law, have come 
to the possession of divers persons; who, or 
whose heirs or assigns, are now seized in 
fee respectively, viz.: to the possession of 
Miers Fisher; and so enumerating other per- 
sons; and perhaps to divers other persons, 
purchasers as aforesaid, to the defendant 
unknown; and the defendant, protesting that 
goods, t&c. which were of the said Hurst at 
the time of his death, eame to the hands of 
the said Susannah Rodney, whereby the said 
judgment might be satisfied; and that no 
goods which were of the said Susannah Rod- 
ney, at the time of her death came to the 
hands of the defendant; and that the only 
assets or funds, whereby the said judgment 
can be satisfied, are the said lands, &c, 
whereof the said Hurst, at the time of the 
said judgment, was seized, and which, by the 
said- conveyances, became Tested as afore- 
said, in the said persons, before named; who, 

i [Reported by Richard Peters, Jr., Esq.] 



or some, or one of whom now being seized 
of the said lands, may have some good and 
sufficient cause to assign, why the said debt 
should not be levied of the said lands, &c; 
and because the said terre tenants are not 
commanded to be warned, or summoned to 
show cause, &c; the defendant prays judg- 
ment of the writ, and that it may be quash- 
ed. To this plea the plaintiff put in a gen- 
eral demurrer. 

In support of the demurrer, it was contend- 
ed: First, that the plea is bad in substance, 
there being no necessity for a scire facias 
against terre tenants, by the law or prac- 
tice of Pennsylvania. Second, that this plea 
is bad in form, as it does not even profess to 
name the terre tenants but states, that per- 
haps there are others. Third, it does not 
state, that no goods of Charles Hurst, eame 
to the defendant's hands; and for aught that 
appears, the defendant may have received 
sufficient personal assets to pay this judg- 
ment. Upon the first point was cited 2 Bin. 
218. Upon the form of the plea, Chit. PI. 
454, 441, 445, 443; 1 Saund. 291; 2 Ld. Raym. 
1015; 1 Ld. Raym. 337; 2 Salt. 194; 3 Term 
R, 186; 2 Saund. 210, notes. 

On the other side, on tne first point were 
cited, 3 Coke, 12; Herbert's Case, 2 Fitzh. 
Nat. Brev. (Ed. 1794) 265, 266; 2 Saund. 6 et 
seq. A scire facias may go against the terre 
tenants generally, or they may be named; and 
the first form is best; note 10. 1 Smith, 
Laws Pa. 8. As to the objections to the plea 
they wei'e said to be merely formal, and not 
to be taken advantage of on a general demur- 
rer. 1 Chit. PI. 647. 

In answer 'to the argument, that there was 
not a special demurrer, the plaintiff's counsel 
eonteuded, that a special demurrer is not 
necessary to a plea in abatement 1 Chit. PL 
454, 443. 

WASHINGTON, Circuit Justice. The prin- 
cipal objection made to this plea, is, that the 
lands of Hurst, being subject to execution for 
payment of debts, equally with the chattels; 
the plaintiff is not bound to join the terre 
tenants with the executor, in the scire facias 
to revive the judgment obtained, against the 
testator; and therefore he cannot be compell- 
ed by plea to do so. The defendant's coun- 
sel have endeavoured to support the plea, by 
reference to English authorities. But the 
laws of England upon this subject, differ so 
widely from those of this state, that it is im- 
possible for one to throw much light upon the 
other; there is no analogy between them. In 
England, lands are not liable to be sold in 
execution, except leasehold interests. If the 
debtor die after judgment, and the plaintiff 
means to proceed against the land, in order 
to extend it, he must take out a scire facias 
against the heir, or against him and the terre 
tenants, either generally, or name them in the 
writ. If all the terre tenants are not warned, 
those who are, may appear and plead this 
fact, in delay, of execution; naming in the 
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plea, the persons so omitted; and the plaintiff 
must, if the plea be true in fact, take out an- 
other scire facias against the persons so nam- 
ed; and until they are warned, the proceed- 
ings will he stayed. The reason of this is, 
that the terre tenants who are warned, have a 
right to the aid of the others, to have con- 
tribution by an extent equally, of all the lands 
of the debtor, which are bound by the judg- 
ment. 

In Pennsylvania, lands may be seized un- 
der a fieri facias, as chattels, and sold under 
the writ of venditioni exponas. If the defend- 
ant in the judgment die, the judgment may 
be revived by scire facias against the executor, 
and the lands of the testator may be taken in 
execution, and sold, if there be a deficiency 
of personal assets; and even without such ex- 
ecution, the executor may obtain an order of 
the orphans' court, to sell as much of the tes- 
tator's lands, as may be necessary for the pay- 
ment of his debts. Since then lands may be 
seized and sold in this state, under a judgment 
originally obtained or revived, against an ex- 
ecutor; it is in vain to look into English cases 
for precedents, when according to the Eng- 
lish law, the land cannot be touched, unless a 
judgment be first obtained against the terre 
tenants. Nevertheless, we may derive much 
information from an attentive examination of 
the English practice, and a correct under- 
standing of the principles on which it is 
founded. 

According to the law of England, in cases 
of judgment and recognizances, the lands of 
the defendant or conusor, such as he may have 
aliened subsequent to the recognizance or 
judgment, may be extended under the eligit, 
without the necessity of a scire facias against 
the alienees. I take the reason to be, that 
the judgment or recognizance charges the de- 
fendant or conusor, personally, and there be- 
ing no change of the person against whom the 
execution is to issue, no scire facias is neces- 
sary. And even if a scire facias should be 
rendered necessary, in consequence of a 
year and a day having passed, still the law 
would be the same as to the alienees; for 
the writ in this case, is not to charge new 
parties, but merely to enable the defendant 
or conusor to show, that the debt has been 
paid or otherwise satisfied or discharged. 
But, although the plaintiff or conusee, need 
not sue, out a scire facias against the alienees 
in this case, they are not without remedy. 
For, since it would be unreasonable, that the 
judgment or recognizance which charged all 
the lands equally, in the possession of the 
debtor, should be borne by a part of the pur- 
chasers only; they may compel the plaintiff 
or conusee, to sue out execution of all the 
lands; and as they had no day in court, they 
may relieve themselves by audita querela. But 
upon the death of the debtor or conusor, a 
scire facias must issue; not merely to revive, 
but to charge persons not parties to the judg- 
ment; and who of course have a legal right, 
by the rules of the common law, and upon 



the immutable principles of justice, to be 
heard in court before they can be, charged. 
If the plaintiff or conusee means to charge the 
land, he must sue out a scire facias against 
the heir, or the heir and terre tenants, if 
there be any; and thus, having a day in 
court, and opportunity to be heard, if the}' 
fail to avail themselves of it, by a proper plea, 
to bring in those who are bound to contribute, 
they cannot be afterwards relieved by audita 
querela. 

Thus stands the practice in the English 
courts. .Let the principles upon which it is 
founded, be now applied to the laws of this 
statd, in relation to executions. Here the 
lands of the debtor, as well as his personal 
estate, may be taken in execution and sold, 
under a judgment against his executor. Lands 
are chattels for the payment of debts, and al- 
though they do not pass into the hands of the 
executor, in the same way that chattels do, 
they are nevertheless liable to be seized and 
sold, in like manner as if they had. In re- 
lation to creditors, the executor stands in the 
same situation as the testator. He alone is to 
be charged, and consequently, he is the only 
person against whom the judgment is to be 
revived. Because the real estate in the pos- 
session of the terre tenants may, under the 
judgment) be taken in execution; it no more 
follows, that a scire facias must issue against 
the terre tenants, than if the execution had 
gone against the testator; in which case, it 
has been shown, that no scire facias is neces- 
sary, although their lands may be extended; 
and if in that case, the terre tenants can re- 
lieve themselves in no other way than by 
audita querela, it follows, that the remedy 
should be the same in this, the reason being 
precisely the same. 

That this is considered by the courts of 
Pennsylvania, as the correct mode of proceed- 
ing, is strongly to be inferred, from the two 
cases which were cited, of Young v. Taylor, 
2 Bin. 218, and Graff v. Smith, 1 Dall. [1 U. 
S.] 481. ' In the former, one of the questions 
was, whether upon a judgment against Tay- 
lor, he being then in life, a scire facias ought 
not to have issued against the terre tenants? 
The court decided, that such process was 
unnecessary," and such would have been the 
decision according to the English law. In the 
other, case, where the judgment was obtain- 
ed against the administrator of the debtor; 
the question came before the court, upon a 
rule obtained by the purchaser from one of 
the heirs of the debtor, to show cause, why 
the sheriff should not be directed to post- 
pone the sale of his lands, which had been 
taken under the execution, until all the lands 
remaining unsold in the hands of the other 
children, should be sold by virtue of the ex- 
ecution. The court suggested no" objection 
to this mode of proceeding, which it would 
have been proper to do, if a scire facias was 
the proper remedy; on the contrary, the doc- 
trine of contribution among the heirs and 
.terre tenants, was fully gone into and decid- 
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ed, upon this rule, and the law and practice 
of this state, in relation to executions against 
land, was laid down as I have before stated 
it. 

Upon the whole I am of opinion, that under 
the laws relative, to executions, in this state, 
the plaintiff is under no necessity to sue out a 
scire facias against the heirs and terre ten- 
ants of the debtor, in order to charge the 
lands of which they are seized; and that the 
proper remedy for those persons, where they 
may be aggrieved, by an execution levied up- 
on their lands, is by audita querela; or more 
properly, by obtaining a rule of court to show 
cause. In this way, every relief to which 
the parties are entitled may be afforded; 
should an issue be necessary, the court may 
direct it. It is unnecessary to give any opin- 
ion, in relation to the various objections to the 
plea; it is sufficient, that it is no answer to 
the writ; and if it were, still I should feel 
no hesitation in saying, that it is no part of 
the executor's business to take care of the 
terre tenants' interest, and to delay the plain- 
tiff, because it is possible they may be injur- 
ed. Let those persons take care of them- 
selves, and pursue such remedy as the law 
may allow, if it is their wish to do so. As 
for the executor, he wants not the co-opera- 
tion of the terre tenants to assist him in mak- 
ing his defence, nor does he require, from 
them, contribution: let him look to his admin- 
istration of the personal estate, and the pro- 
ceeds of the real estate, so far as he has been 
authorized to sell it; and plead, so as to dis- 
charge himself from personal responsibility. 
The demurrer is adjudged good, and the de- 
fendant is ordered to answer over. 

In answer to the argument, that this was 
not a special demurrer, the plaintiff's counsel 
contended, that a special demurrer is not nec- 
essary to a plea in abatement 1 Chit. 454 
443. 
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WILSON v. WILSON. 

[1 Craneh, C. C. 255.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1805. 

Powers op Executor— Confession of Judgment. 

An administrator has a right at law to give 
a preference to a creditor by confessing a judg- 
ment, and a court of equity will not interfere bv 
injunction. 

[Cited in brief in Relfe v. Columbia Life Ins. 
Co., 76 Mo. 595.] 

Bill for injunction to prevent the adminis- 
trators from confessing judgment at law in fa- 
vor of other creditors in equal degree; and to 
distribute the assets pari passu. 



i [Reported by Hon. William Craneh. Chief 
Judge.] 
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C. Lee, for complainant. 

An administrator is a trustee, and subject 
to equitable jurisdiction. At law an adminis- 
trator may prefer a creditor in equal degree; 
but a court of equity may interfere; especial- 
ly before any payments are made. The equity 
of him who claims pro rata is superior to that 
of him who contends for all. Kelly v. Collins, 
1 Fowl. Exch. Prac. 298; Max. Eq. 15, 17; 2 
Ch. Cas. 228; Gibson v. Kinven, 1 Vera. 66; 
Solley v. Gower, 2 Vera. 62; Waring v. Dan- 
vers, 1 P. Wms. 296; Joseph v. Mott, Pinch, 
Prec. 79; Smith v. Haytwell, Amb. 6Q; Broaks 
v. Reynolds, 1 Brown, Ch. 183; Hardcastle v. 
Chettle, 4 Brown, Ch. 163; Lowthiau v. Has- 
sel, Id. 167. 

Mi-. Simms. for defendants. 

This attempt is novel. There is no prece- 
dent for it as to legal assets. It goes to pre- 
vent the creditors from proceeding at law to 
recover judgment. The administrators can- 
not defend themselves. If they are trustees, 
they are created by law and must proceed 
according to law. Why not extend the prin- 
ciple to the dignity of the debt? A court of 
chancery has as good a right to interfere in 
that case as in this. A creditor ought not 
to be prevented from gaining a priority at 
law by his diligence. Preference is not fraud 
per se. If it was, all preferences would be 
void at law as well as in equity. In equal 
equity the law must prevail. Max. Eq. 62. 
There is a difference between the court's pow- 
er over trusts ereated by the parties and those 
created by law. Equity will not interfere, un- 
less there is some circumstance which brings 
the legal assets under its jurisdiction. The 
mere deficiency is not a ground of equity. 
Equity will not prevent the creditor from the 
legal remedy which he had at the death of 
the intestate. Went. Off. Ex'r, 145. Prefer- 
ence is not covin. Goo'dfellow v. Burehett, 2 
Vern. 299; Waring v. Danvers, 1 P. Wms. 
295; Earl of Orford's Case, Finch, Prec. 188; 
Morriee v. Bank of England, Cas. t. Talb. 220; 
Martin v. Martin, 1 Ves. Sr. 211, 

E. J. Lee, for complainant, cited Brown v. 
Allen, 1 Vern, 31; B^athwaite v. Brathwaite, 
Id. 335; Wall v. Thurbane, Id. 414; Buccle 
v. Alleo, 2 Vern. 37; Surrey v. Smalley, 1 Vern. 
457; Silk v. Prime, 1 Brown, Ch. 138, note; 
Girling v. Lee, 1 Vern. 63; Greaves v. Pow- 
ell, 2 Vern. 248; Cutterbaek v. Smith, Finch, 
Prec. 127; Bickham v. Freeman, Id. 136; 
Harding v. Edge, 1 Vera. 143; Coop. Bank. 
Law, 29, Addenda; Vin. Abiv tit "Executors, 
D."; 3 P. Wms. 222. 



KILTY, Chief Judge. The injunction in 
this ease, is applied for on the ground that 
equity requires that the creditors of an in- 
solvent should equally share his effects. It 
is an application to dispense with a rule of 
law, because that rale is inequitable in itself, 
and not because this particular case has any 
peculiar circumstances which take it out of 
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the general rule. That a law is in itself in- 
equitable in every possible case, or in its gen- 
-eral application, will not justify the 'court in 
dispensing with it. This would be to usurp 
legislative power. Where it is necessary for 
.a person to apply to a court of equity to ob- 
tain a remedy which he could not have at 
law, the court will compel him to do equity 
before they will grant him the relief he asks. 
Upon this principle, it is, that when a cred- 
itor claims equitable assets, they will allow 
him only an equal share with those who have 
equal equity. But where a creditor gains a 
legal advantage, the court will not restrain 
him, unless for the purpose of carrying into 
•effect its own decree— its own decree already 
passed, not that which it may hereafter make. 
The same law which gives a priority to cred- 
itors of a particular class, (for instance, bond- 
creditors,) makes it necessary, in case of a 
deficiency of assets, that a priority should 
■exist between creditors in equal degree; oth- 
erwise the administrator would not be able 
to protect himself against them all, by pay- 
ing some, and pleading plene administravit 
as to the residue. Priority of payment fol- 
lows priority of judgment; and even if an 
.administrator could not confess a judgment, 
there would still exist a priority, because the 
Judgments could not be rendered at the same 
moment. Some creditors would gain a prior- 
ity by diligence, and others by the greater 
■ease in establishing their claims. It is, there- 
fore, clear, that there is, at law, a priority, 
or at least the legal means of obtaining a pri- 
•ority, among claims in equal degree, as well 
.as among claims of different degrees. The 
principle upon which the injunction is claim- 
ed, applies as strongly to reduce to a level 
claims of different degrees, as claims of the 
same degree.. The rule of law is as strong in 
favor of the one priority as of the other. The 
question then recurs, whether this court can 
set up the general inequitable nature of the 
law, as (in itself) a ground of equitable re- 
lief? We are clear that it cannot. That it 
would be an usurpation of legislative, and not 
•-an exercise of judicial powers. The injunc- 
tion, therefore, cannot be granted. 



WILSON (WOODWORTH v.). See Case No. 
18,023. 

'WILSON (WYNN v.). See Case No. 18,116. 



Case No. 17,849. 

WILSON v. YOUNG. 

[2 Cranch, C. C. 33.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1811. 

Transfer in Writing — Parol, Evidence. 

Parol evidence cannot be given of a transfer 
"in writing, without proof of the loss of the writ- 
ing, or otherwise accounting for its non-produc- 
tion. 



i [Reported by Hon. William Cranch, Chief 
.Judge.] * 



Assumpsit, on a policy on the ship Governor 
Strong, from Norfolk to Liverpool. To prove 
interest in Wilson, parol proof was offered 
that a transfer was made by Henderson to 
Wilson, to secure Wilson against his indorse- 
ment for Henderson. This transfer was by 
an instrument in writing. 

The defendant's counsel objected that this 
testimony is not competent evidence without 
proof of the loss of the instrument, or other- 
wise accounting for its non-production. And 
of that opinion was the court. THRUSTON, 
Circuit Judge, absent 



WILSON, The. FREDERICK M. See Case 
No. 5,078. 



Case No. 17,850. 

WILSON PACKING CO. et al. v. CLAPP. 

[8 Biss. 154; 3 Ban. &• A 243; 13 O. G. 368; 
Pent. Pat. 35.] i 

Circuit Court, N. D. Illinois. Feb., 1878. 

Patent ron Invention — Canned Goods— Injunc- 
tion against Infringement — Proof. 

1. The main and principal feature of the art 
of canning foods of various kinds, being old 
and well known, a patent for any particular 
article of canned goods, "as a new article of 
commerce" must be clearly sustained by proof, 
in order to sustain an injunction against other 
manufacturers of similar goods. 

2. An injunction ought not to issue to restrain 
the infringement of a patent when it does not 
appear from the record that the defendant has 
ever made or sold any of the goods in the dis- 
trict. 

3. The sending of circulars to parties en- 
gaged in the trade, notifying them of a prelimi- 
nary injunction, is improper. 

4. Whether the pyramidal form of can is 
patentable, quajre. 

In equity. On the 5th of January last, a mo- 
tion was made by complainants, based on the 
bill and affidavits previously filed, for an in- 
junction, restraining the defendant [William B. 
Clapp] from putting up, manufacturing, or sell- 
ing canned corned beef, in such manner as to 
infringe upon certain patents belonging to com- 
plainants and particularly described in the bill. 
The bill and affidavits were not read, but both 
parties being represented by counsel, it was 
conceded that a case was made for an injunc- 
tion and an injunction order was accordingly 
•"entered as prayed, with the understanding that 
defendant might move for the vacation of said 
order, as soon as counsel could prepare their 
affidavits. The affidavits were soon after filed 
and the motion submitted upon the allegations 
and proofs of the respective parties and the 
briefs and arguments of counsel. 

Munday & Evarts, West & Bond, John N. 
Jewett, and T. A. Goodwin, for complainants. 

Eldridge & Tourtelotte, Noble & Orrick, and 
Coburn & Thacher, for defendant. 

i [Reported by Josiah H. Bissell, Esq., and 
by Hubert A. Banning, Esq., and Henry Ar- 
den, Esq., and here compiled and reprinted by 
> permission. 
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BLODGBTT, District Judge. The bill char- 
ges that complainants own three patents relat- 
ing to the subject matter of packing and pre- 
serving meats in hermetically sealed cans or 
packages. The first of said patents was is- 
sued [July 12] 1864 to W. C. Marshall [No. 43,- 
516; reissued May 25, 1875, Nos. 6,451 and 
6,452]; the second was issued in 1874 to W. J. 
Wilson [No. 149,276; reissued April 6, 1S75, 
No. 6,370]; and the third was issued in 1875 
to J. A. Wilson [No. 161,848; reissued October 
23, 1877, No. 7,923]. All these patents have 
been re-issued, and two of them, (the Marshall 
and one of the Wilson) within the past year. 
The claims are, briefly, for canned meats put 
up in the manner described "as a new article 
of commerce"; and for some special improve- 
ments in the cans or packages — the principal 
of which is the shape of the can — the Wilson 
can being made in the form of a section of a 
pyramid with* rounded, corners; whereby the 
solidly packed contents of the can are turned 
out in a firm mass or cake by cutting off the 
bottom or lower end of the can, so that the 
beef can be readily cut in slices for the table. 

The process of preserving fruits, vegetables 
and meats in hermetically sealed cans or pack- 
ages, is not new or original to these patentees. 
In 1810, M. Appert published in France the 
details of the process then lately discovered by 
him for preserving fruits, vegetables and meats 
by parboiling or cooking them so as to expel 
the fixed air, and then sealing them up in air- 
tight cans, bottles or jars. This discovery was 
considered of so much importance to the world 
that the French government paid M. Appert 10,- 
000 francs for making it public. And the art 
has since then been extensively practiced both 
in this country and Europe. The Appert pro- 
cess was afterwards improved by Durand, Dan- 
kin, Gamble and others in England, and by 
Winslow and others in this country, so that 
canned foods of various kinds had become an 
article of commerce long before the date of ei- 
ther of complainants' patents. 9 Enc. Brit. 767, 
tit. "Food" (published in 1855); 13 New Am. 
Oyc. (published in 1863) tit. "Preservation of 
Food," p. 569. The main and principal fea- 
tures of the art being so old, it will be, at least, 
a nice question to determine how far a patent 
for each particular article of canned foods "as 
a new article of commerce" can be sustained, as 
a new invention. I do not intend to be under-,, 
stood as now saying that such patents are in- ' 
valid for want of novelty. I only intend to 
say that I think courts should not be hasty or 
inconsiderate in granting injunctions at the in- 
stance of the holders of such patents against 
other manufaeture'rs of similar goods. And had 
the whole facts been brought to my notice, as 
they are now, at the time the original motion 
was made, I feel sure I should not have grant- 
ed the injunction. 

So far as the complainants' patents cover the 
cans they use, no special proof is put into the 



record. To the e3*e the cans used by complain- 
ants and those said to have been sold by de- 
fendant, appear to be, externally, substantially 
alike. But I doubt whether the pyramidal shape 
which is the distinctive feature of complain- 
ants' can, is a patentable device. It would 
seem to be a shape so often adopted in other 
packages and molds when it is desirable to 
turn the contents out whole or solid, as to be 
no longer novel. Still, it may be patentable. 
I only intimate a doubt, and say that I think 
a court should be cautious in regard to such a 
patent. 

Aside from the objections that apply directly 
to the patents it does not appear from the rec- 
ord that this defendant has ever made or sold 
any goods in the similitude of complainants' 
goods in this district. He Is the agent of a St. 
Louis packing company for the sale of their 
goods in New York City, and does no business 
and has no place of business in this district. A 
preliminary injunction ought not, therefore, to 
issue against him in this district; because such 
a process cannot run beyond the territorial lim- 
its of the district; certainly not in an ordinary 
case such as is -made in this record. A case 
possibly might be made upon extraordinary 
facts which would justify such an issue, but 
such case is not made here. 

It also appears that immediately on the en- 
try of the order in this case, circulars and no- 
tices were sent outside this district to parties 
engaged in the trade, dealing with the complain- 
ants' competitors, intended to alarm such per- 
sons and injure the trade of competing manu- 
facturers. This strikes me as hardly justifia- 
ble under the circumstances. I think complain- 
ants, if they have faith in their patents, should 
make their attack directly on such competitors 
as they claim are infringing their patents, and 
contest the question squarely with them. This 
class of goods has now, according to the proofs, 
gone into very general use as an article of food, 
and can be found for sale in most family gro- 
ceries; and it seems to me not the right course 
to attack these dealers, and annoy and intimi- 
date them by threats of patent suits. The 
course taken by complainants suggests the 
charge that they intended to obtain many of the 
advantages of an injunction by harassing and 
interfering with the business of a rival with- 
out taking the risk of a direct suit with that 
rival, when they would be responsible for the 
consequences of their act. Such may not have 
been their purpose but it is liable to such con- 
struction. 

The injunction is dissolved. 

This case was subsequently brought to final 
hearing before DBUMMOND and BLODGBTT, 
District Judges, and the patents held void for 
want of novelty, and the bill dismissed on a cer- 
tificate of division. See Wilson Packing Co. v. 
Clapp [Case No. 17,851]. 

[For other cases involving these patents, see 
Wilson Packing Co. v. Clapp, Case No. 17,851, 
and Wilson Packing Co. v. Hunter, 9 Fed. 547.] 
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Case N"o. 17,851. 

WILSON PACKING CO. et al. v. CLAPP. 

,[8 Biss. 545; 8 Reporter, 262; 4 Ban. & A. 
355; 11 Chi. Leg. News, 353.] i 

Circuit Court, N. D. Illinois. June 19, 1879.2 

Patents— Canned Beef— Noveltt— Fokm of Can. 

1. The method of cutting up meat, prepar- 
ing it with antiseptics, pressing, putting into 
cans, pressing afterwards, and then hermet- 
ically sealing the cans, is not patentable, for 
want of novelty. 

2. A patent for cooked meat put up in a solid 
form, in its natural state, without disintegra- 
tion or desiccation, in hermetically sealed pack- 
ages, can not he sustained as a new article of 
commerce. 

3. The pyramidal form of can, for packing 
food, is not patentable. 

4. The Marshall and Wilson patents for can- 
ning beef not sustained. 

[Cited in Wilson Packing Co. v. Chicago 
Packing & Provision Co., 9 Fed. 548.] 

In equity. 

Munday & Evarts, J. N. Jewett, and W. H. 
Clifford, for complainants. 
Eldridge & Tourtellotte, for defendant. 

Before DRUMMOND, Circuit Judge, and 
BLODGETT, District Judge. 

DRUMMOND, Circuit Judge. The only 
question in this case necessary to be consid- 
ered is, whether the two things which are the 
subject-matter of the patents are in them- 
selves patentable, namely, the mode describ- 
ed in which meat is compressed, and put into 
cans, and the mode described of making the 
cans or vessels in which the meat is placed. 

The first patent is that of W. C. Marshall, 
originally issued July 12, 1864, and re-issued 
May 25, 1875. It relates to the putting up 
and preserving of meats. Mr. Marshall's 
mode, as I understand, is this: He prepares 
the meat, it being cut in proper form, and in 
its raw state, by what are called antiseptics; 
that is, by the various methods of preserving 
meat with salt, saltpeter, etc., and when the 
meat is in this condition he subjects it to a 
strong pressure. It is then put, in the prop- 
er quantity, into a package, box or can, of 
the required size, and is there also subjected 
to pressure. Then, in the usual way, the 
air is expelled from the package by heat, and 
it is hermetically sealed. 

This seems to be the whole process as de- 
scribed by Mr. Marshall, and in his claim 
he declares that it is for packing and pre- 
serving meat, in subjecting it, after it has 
been submitted to preserving processes, to a 
heavy pressure, and packing and hermetically 
sealing in packages, or boxes, compressed 
meat, as described. 

The question is whether of itself, this was 

i [Reported by Josiah H. Bissell, Esq., and 
by Hubert A. Banning, Esq., and Henry Ar- 
den, Esq., and here compiled and reprinted by 
permission. 8 Reporter, 262, contains only a 
partial report.] 

2 [Affirmed *n 105 U. S. 566.] 
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a patentable subject, viz.: cutting up meat in 
its raw state, putting it into antiseptics, sub- 
jecting it to pressure, as in a mold, before and 
after it is put in the box or package, and then 
hermetically sealing it. It is admitted that 
the manner in which the package is hermet- 
ically sealed was well known. That is not 
claimed, but only the particular way in which 
the meat is prepared, put up and placed in 
the box or package. 

The main difference as I understand, be- 
tween the patent of Marshall and that of 
William J. Wilson, is that in the latter, which 
was originally issued on the 31st of March. 
1874, and re-issued on the 6th of April, 1875, 
Wilson describes his meat as being first cook- 
ed thoroughly, at a temperature of 212° 
Fahrenheit, so that all the bone and gristle 
can be removed and the meat retain its nat- 
ural grain and integrity. In both patents, it 
is claimed that the meat retains all its nutri- 
tious qualities, and that it is not desiccated, 
or dried, and in Wilson's patent, after it is 
thus cooked, it is compressed, as in Marshall's, 
in the box or package, and then it is her- 
metically sealed. These two modes of pre- 
serving meat appear to be somewhat different 
from any of those which have been present- 
ed to the court, in this, that the meat is not 
put up in brine or any other liquid, neither is 
it dry or desiccated, but it remains in such a 
form that it can be reduced to a compact 
mass, so as to retain most of the nutritious 
qualities of the meat. I take it for granted 
that it is impracticable to cook meat as Wil- 
son proposes it should be cooked, (although 
nothing is said as to the manner in which it 
is to be cooked,) either by steam or water, or 
otherwise, without losing some of its nutri- 
tious qualities, but there may be a difference 
in the mode in which it is cooked; in some 
cases it may retain most of its nutriment, and 
in others only a comparatively small part. It 
is claimed both by Wilson and by Marshall, 
that it retains all the juices and nutritious 
qualities of the meat, the compression only 
removing the superfluous moisture. I doubt 
whether that is exactly true, but I presume 
it does retain most of the nutritious qualities 
of the meat. 

Wilson claims "the process described for 
packing cooked meats for transportation, by 
compressing the same into an air-tight pack- 
age, so as to preserve the meat in its integrity 
and retain all the natural juices and nutri- 
tious qualities of the meat, substantially as 
set forth;" and then he claims "as a new arti- 
cle of merchandise, cooked meat put up in a 
solid form in its natural state, without dis- 
integration or desiccation, in hermetically 
sealed packages as set forth." It seems that 
there is an advantage in putting up meat in 
this way, which does not exist in other cases 
which have been brought to the attention of 
the court. The difficulty I have had, and still 
have, in the case is, whether this can be said 
to be of such a character as to entitle the 
parties to a patent. 
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The next point is as to the form of the can 
described in the patent of John A. Wilson, 
issued April 6, 1875; re-issued, Oct. 23, 1877. 
He claims an hermetically sealed can, used 
in packing meat or other articles, made in 
the shape of a pyramid, having rounded cor- 
ners, and both ends slightly flaring to form 
shoulders, against which the head or end 
pieces rest. In other words, it is the shape 
of a can of cooked corned beef, put up by 
Libby, McNeill and Libby, and it is not ma- 
terial of what size it is made. "A.," he says, 
represents the body of the can made in the 
form of a truncated pyramid with rounded 
corners, and of any desired number of sides, 
although he prefers to make it of four sides; 
both ends of the body are made slightly 
flaring so as to form interior shoulders or 
offsets against which the heads "C." and 
"B," (top and bottom) rest. The edges of 
these heads are turned outward, as shown, 
and the flaring edge of the end of the can is 
turned over the flange, and the three thick- 
nesses of metal pressed together by ma- 
chinery, with or without solder, so as to 
make the joints air-tight. The meat is pre- 
pared, cut up, pressed and put in cans, 
pressed afterwards, and then the cans her- 
metically sealed. As I understand, the meat 
is put in at the large end. And then he 
claims the can for packing food, hermetical- 
ly sealed, and constructed of pyramidal 
form and rounded corners, with offset ends 
to support the head, said head being secured 
as shown and described. He also claims, 
as an improved article of manufacture, solid 
meat, compressed as described, and within 
a pyramidal can, so that said can forms a 
mold for the meat, and permits its discharge 
in a solid cake substantially as specified. 

It is conceded that there cannot be a pat- 
ent for a mere form unless the form is of the 
essence of the invention. It is not easy to 
describe what constitutes the essence of the 
form so as to make it the subject of a pat- 
ent, and distinguish it from that which is 
mere form. Sometimes, as the courts say, 
the form may be the substance of the inven- 
tion, and there may be such a change pro- 
duced in a certain article as to make it, (the 
article manufactured or otherwise, whatever 
it may be,) the subject of a patent. It seems 
that there are some advantages about the 
construction of the ean which have made it 
come into common use. I have described 
the manner in which the meat is put up— 
that it becomes a compressed, compact mass, 
neither dry nor liquid; that it retains most 
of its nutritious qualities, and if freed from 
the pressure which surrounds it, it will re- 
tain its compact condition. The advantage 
of this can is, that when it is opened, as it 
usually is, at the bottom, and the bottom 
taken out, (the can having been previously 
cooled, so that the ice or the cool water may 
leave it in its least expansive condition,) and 
it is struck on the top, the meat falls out in 
a compact mass, and then can be eaten, or is 
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fit for the table. Both of these are advan- 
tages, and the advantages have been such 
as have caused it, as the testimony shows, to 
come into great use, such that it has made 
what is claimed to be a revolution in the 
trade of preserved meat. And the patent of- 
fice seems inclined to issue patents for such 
things which it calls a new article of manu- 
facture, both as to the manner in which the 
meat is put up, and as to the structure of 
the ean. And it has issued patents for both 
of these as a new article of manufacture. 
But I must confess, on principle, I am not in- 
clined to hold that these are the proper sub- 
ject matter of a patent. 

If we sustain a patent of this kind, I do 
not exactly see how we can do so without 
preventing everybody else from preparing 
and cooking meat, cutting it up and subject- 
ing it to a pressure as these patentees de- 
scribe. There seems nothing of invention 
in preparing and cutting up meat, or in put- 
ting it into a can, or in pressing it before or 
after it is put there, and there is certainly 
nothing new in hermetically sealing a can in 
the manner in which this is said to be sealed. 
There is nothing new in constructing a can 
of this particular form. It is a matter of 
fancy more or less. This can might be 
round or octagonal or in any other form, 
provided it was larger at the bottom than at 
the top— lessening gradually as it approached 
the top— and if the meat was in the same 
condition in which this was, and the can 
open at the bottom, the meat would fall out 
in the same way as from the plaintiff's can. 
If we sustain this patent, we prevent every 
one else from putting up meat in this form; 
that is, from cooking it, compressing it in 
the manner in which this is compressed, and 
putting it in cans, and hermetically sealing 
it. I do not feel like sustaining a patent, 
when such consequences are to follow. 

And as to the plaintiff's can: There is 
nothing about this can, except the exercise, 
as I understand it, of mechanical skill. 
There is, certainly, nothing inventive in 
making it in this shape. I was at first in- 
clined to think that there might be some- 
thing in the peculiar form in which the can 
was put together, as in the rounded corners 
with both ends slightly flaring to form the 
shoulders, and the manner in which the end 
pieces are put on and secured, but I do not 
know that this is more than a mere mechan- 
ical deviee. 

In stating my views about these patents, 
I may admit that there are some authorities 
which seem to sustain patents of this kind, 
ind that seems to some extent to be the 
nsage of the patent office; but my own view 
s, that this is wrong, and that patents of 
'his kind ought not to be sustained. 

The ease of the can of lard, unreported, 
Tucker v. Fairbanks [Case No. 14,218], is 
somewhat similar. I have always doubted 
whether I ought to have sustained that 
claim. My desire about this case is, that it 
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should be arranged in such a way that the 
opinion of the supreme court can be taken 
on this question, whether or not these two 
things are patentable, namely: the manner 
in which the meat is prepared, compressed 
and placed in the can; and secondly, the 
manner in which the can is constructed. 

It may be true that here is an article of 
merchandise which, in one sense, may be 
said to be new in the form in which it exists, 
and which, in consequence of its advantages, 
has come into common use. 

It may be true that this is something like 
the caustic alkali ease which has been so 
often referred to, but I must confess, per- 
sonally, my strong opposition to the main- 
tenance of patents of this kind as being 
against the rights of the public. For the 
court now to sustain these patents in, this 
form is really giving them a complete mo- 
nopoly of putting up compressed meats in 
this way, and in cans like these, and as the 
questions involved in this case are impor- 
tant, and as it may -simplify matters, my 
brother judge and myself have concluded to 
certify the questions to the supreme court. 

[On appeal to the supreme court, the decree of 
this court was affirmed. 105 XJ. S. 566, note.] 

These patents were again brought before this 
court, at the December term, 1881, and decided 
invalid in the case of Wilson Packing Co. v. Chi- 
cago Packing & Provision Co. [9 Fed. 547]. See, 
also, Wilson Packing Co. v. Clapp [Case No. 17,- 
S50]. 



Case No. 17,853. 

WILSON PACKING CO. et al. v. HUNTER 
et al. 

[S Biss. 429; 8 Cent. Law J. 333; 25 Int. Rev. 

Rec. 137; 7 Reporter, ,455; 4 Ban. & A. 

184; 11 Chi. Leg. News, 207.] i 

Circuit Court, S. D. Illinois. March, 1879. 

Foreign Corporation — Service of Process — 
Federai, Jurisdiction. 

1. A foreign corporation doing business in 

Illinois, is liable to be sued there in the federal 

court, though there be no express provision of 

statute in regard to service. 

[Cited in Hayden v. Androscoggin Mills, 1 

Fed. 95; Ehrman v. Teutonia Ins. Co., Id. 

478; Uphoff v. Chicago, St. L. & N. O. R. 

Co., 5 Fed. 547; Eaton v. St. Louis Mining 

& Smelting Co., 7 Fed. 141; Grover v. 

American Exp. Co., 11 Fed. 388; Boston 

Electric Co. v. Electric Gaslighting Co., 

23 Fed. 839; Maxwell v. Atchison, T. & 

S. F. R. Co., 34 Fed. 2S8.] 

[Disapproved in Desper v. Continental Water- 

Meter Co., 137 Mass. 254.] 

' 2. Such a corporation is to be "found" there, 
within the meaning of the United States stat- 
utes, which provide that no suit shall he brought 
against any person in any district other than 
that in which he is an inhabitant, or where he is 
found. 



i [Reported by Josiah H. Bissell, Esq., and 
by Hubert A. Banning, Esq., and Henry Ar- 
den, Esq., and here compiled and reprinted by 
permission. 7 Reporter, 455, contains only a 
partial report.] 
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[This suit was brought for an infringe- 
ment of a patent as to the process of pre- 
serving and canning meats. The defend- 
ants [Robert Hunter and others] object to» 
the jurisdiction of the court, because they 
are a corporation of the state of Missouri, 
and, therefore, can not be sued in the South- 
ern district of Illinois. The complainants as- 
sert that they may be sued here, because 
of the statute of Illinois which provides (.Rev. 
St. p. 290, § 26): "Foreign corporations and 
the officers and agents thereof, doing busi- 
ness in this state, shall be subjected to all 
the liabilities, restrictions and duties, that 
are or may be imposed upon corporations of 
like character, organized under the general 
laws of this state, and shall have no other or 
greater powers." The S.t Louis Beef Canning 
Company has a slaughter-house and stock- 
yards at Eaet St. Louis, and the officers and 
agents of the company do business in that 
state for it and in its name. Thus, it is 
argued, the corporation is doing business in 
the state of Illinois, within the provisions of 
the statute. There is no averment by the- 
defendants, showing that the corporation is- 
not doing business in that state. The Illi- 
nois statute provides (Rev. St., p. 775, § 5) 
that corporations may be served by summons 
on the president, and it is not denied that the- 
president of the St. Louis Beef Canning Com- 
pany was found in this state, and was duly 
served with summons in this case as such 
president] 2 
Gcodwin : Offield & Towle, for complainants- 
Holmes, Rich & Noble, for defendants. 

DRUMMOND, Circuit Judge. This case is 
of importance, as it involves the question 
whether process can be served upon a foreign 
corporation doing business in this state, be- 
cause it is found in the state. 

The acts of 17S9 [1 Stat. 73] and 1875 [13- 
Stat. 470] declare that no suit shall be brought 
against any person in any other district than 
that in which he is an inhabitant, or where 
he is found, so that where suit was brought 
against any person in a district other than 
that in which he resides, or in which he is- 
an inhabitant, he must be found there, in or- 
der to enable the courts of the United States 
to have jurisdiction; so there has always been 
a rule in relation to suits brought against any 
persons in the federal courts. When the 
supreme court declared- that a corporation 
was a person within the meaning of the law, 
which authorized suit to be brought by and 
against persons, then, of course, the question 
arose at once where this person was to be 
found or was found. The case of Bank of 
Augusta v. Earle, 13 Pet. [38 U. S.] 517, de- 
cided the question as to where a corporation 
could make a contract. The question did not 
arise there under the clause of the law as to- 
where a corporation was found. The court 
held that although a corporation could not 

2 [From 8 Cent. Law J. 333.] 
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migrate froiii the place where it was cre- 
ated, still, unless there 4 was some law of the 
state which prohibited a corporation from 
making a contract, that is to say, where it 
wqs outside of the state by which it was cre- 
ated, it was a valid contract and might be 
enforced. In the cases which have been cited, 
the Schollenberger Case, 96 U. S. 369, the 
Case .of Williams (Williams v. Empire Transp. 
Co. [Case No. 17,720]), and some other eases, 
they were cases where there was an express 
provision of the statute declaring that process 
might be served upon a foreign corporation 
doing business in the state or district where 
suit was brought. That was true of the law 
of Pennsylvania, the law of New Jersey, and 
is also true of foreign insurance companies 
in this state. These, are obliged to answer to 
process upon their agent precisely the same 
as in the state where created. But in this 
case it is admitted that no express provision 
of law authorizes this particular corporation, 
created under the law of the state of Mis- 
souri, to be served within the limits of this 
state. But I think we may infer that, from 
its right to do business in this state. That 
foreign corporations, and their agents doing 
business in this state, shall be subject to all 
liabilities, restrictions and duties which are 
or may be imposed upon corporations of like 
character of this state, and that they shall 
have no other or greater power, is expressly 
stated in the statute. Rev. St. 111. c.,32, § 26. 
This statute implies that foreign corporations 
may do business within this state, but when 
they are admitted to do business in this state, 
they shall be subject to this provision of the 
law. Now, the question is, whether foreign 
corporations, coming into this state and doing 
business in this state, are subject to this lia- 
bility, namely: to be sued within the courts 
of this state, and so in the courts of the United 
States, in the district where they are doing 
business. It seems to me that this question 
was substantially decided by the case of Har- 
ris, reported in 12 Wall. (Railroad Co. v. Har- 
ris, 12 Wall. [79 U. S.] 65). If we admit 
that under the law of this state this corpora- 
tion can do business in this state, and has 
been doing business in this district within 
the meaning of the acts of congress, then it 
was found within this district so that process 
could be served upon it. 

The allegation in the bill that the St. Louis 
Beef Canning Company— this corporation cre- 
ated under the laws of Missouri— owns and 
possesses a slaughter house and stock yard in 
the city of East St. Louis, Illinois, where 
beef to be canned by the company is slaugh- 
tered and dressed, preparatory for, and in the 
name of, such company, is not denied in the 
plea, and it must be considered as admitted. 
Now, in the Case of Harris, supra, the only 
ground upon which the court took jurisdic- 
tion of the case was under the acts of con- 
gress. The Baltimore & Ohio Railroad was 
authorized to construct a railroad within the 
District of Columbia; the service of process 



was upon the president of the company; he 
was found within the district; the person— 
the corporation— was there through its presi- 
dent, and it was the only way that the court 
could by any possibility take jurisdiction. The 
person— the defendant— the corporation, must 
be found within the district in order that the 
court may take jurisdiction, and it was found 
there in consequence of the acts of congress, 
which authorized it to construct a branch 
road within the district, and because the presi- 
dent was there within the district. At the 
time the writ was thus served there was no 
act of congress authorizing suits against cor- 
porations doing business in the district, and 
of course no act which authorized service of 
process upon foreign corporations, though the 
court took jurisdiction of the case, as I have 
said„ on the ground that the corporation was 
there found. It is said that if this position 
be maintained, that every officer of every for- 
eign corporation who comes within the limits 
of the state of Illinois is liable to service of 
process, and that the corporation would be 
found here because the officer or president was 
nere. That does not follow. On the con- 
trary, I think that it is to be said only of 
foreign corporations that should be thus found 
here, in the absence of any express legislation 
authorizing service of process. It is neces- 
sary that the foreign corporation should do 
business in the state in order to be found 
here, and in order to warrant service on the 
president when within the limits of the state. 
The mere fact of its president or other offi- 
cer passing through the state, and process be- 
ing served upon him, would not bring the 
case within the meaning of the act of con- 
gress. A foreign corporation would not in 
that way be found within the limits of the 
state, and it seems to me that independent of 
the authority of the case of Harris, sound 
reasoning leads us to the same result. As soon 
as it was determined that a corporation was 
a person liable to sue and be sued, it must 
of necessity be brought within the jurisdic- 
tion of the federal courts. As the law is now 
understood and has been decided by the su- 
preme court of the United States, a foreign 
corporation cannot do business outside of the 
territory where created, except by the con- 
sent of the state where it desires to do busi- 
ness. Of course, that being so, the state has 
a right to prescribe upon what condition it 
may do business. As to foreign insurance 
companies, Illinois has legislated upon that 
subject because the agents are so numerous; 
their names are legion. The statute, there- 
fore, declares that before a corporation of 
that kind can do business here, it must con- 
sent, to service of process upon its agent. 

There is no such legislation as to this par- 
ticular kind of corporation; but does it fol- 
low that the state must legislate upon the 
Beef Canning Association of Missouri, or that 
otherwise it cannot be served with process? 
I do not think that because it has legislated 
in relation to foreign insurance companies, it 
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must legislate upon all corporations as to serv- 
ice of process. When they attempt to do 
business within the state, they come within 
the limits of. the state; they are protected by 
our laws when they transact business within 
our territory, and are they then not to be 
subject to suits against them? Ought they 
to be permitted to come here, to make con- 
tracts, to do, maybe, all their business here 
by virtue of the law of another state, and 
then say they cannot be sued in our state be- 
cause their corporation is within another— a 
sister state? I do not think that it is rea- 
sonable or right They transact business un- 
der the protection of the laws, and they ought 
to be liable to the burdens as well as the 
benefits of the laws. One of the burdens, I 
think, is liability to be sued. I do not very 
well see how they cannot be, under the stat- 
ute I have cited already, which provides that 
they shall be subject to all liabilities, restric- 
tions and duties of home corporations. Un- 
doubtedly, the state can legislate in relation 
to all foreign corporations, and can declare 
under what terms they shall do business with- 
in our state, as in relation to foreign insurance 
companies, and perhaps other kinds of corpo- 
rations. It has not chosen to do so as to 
this particular class, but I do not think on 
that account a foreign corporation doing busi- 
ness within our state can escape the conse- 
quences which follow from that business, one 
of which is liability to be sued. Inasmuch as 
this plea does not meet the allegation of the 
bill in all respects, and especially in the view 
taken of this case, it must be held to be in- 
sufficient, and is overruled. 

NOTE. A national hank cannot be sued in the 
federal court outside of the district where it is 
located, and service on the cashier, when found 
within another district, does not give jurisdiction. 
Main v. Second Nat. Bank [Case No. 8,976]. 
The acts of congress confer no jurisdiction over 
a defendant who is served with process, while 
temporarily in a district in which he does not re- 
side. Smith v. Tuttle [Id. 13,120]. In a suit 
against a corporation, in the United States circuit 
court in one state,- by a citizen of another state, 
service of process within the state upon a joint 
defendant, a citizen of a third state, gives the 
federal court jurisdiction over him. Mowrey 
v. Indiana & C. R. Co. [Id. 9.891]. Under the 
act of congress of March 3, 1875, a corporation 
cannot he served with process outside of the state 
where it was created, and the presence of an 
agent of a foreign corporation is not the presence 
of the corporation within the meaning of the act. 
Hume v. Pittsburgh, C. & St. L. R. Co. [Id. 6,- 
865.] 

Case No. 17,853. 

WILSON SEWING MACH. CO. v. JACK- 
SON. 

[1 Hughes, 295; i 4 Cent. Law J. 225.] 

Circuit Court, D. Maryland. Feb. Term, 1877. 

Depositions de Benk Esse— AmnsiSTUATios of 
Oath. 

1. Section 864, Rev. St. U. S., is in derogation 
of the common law, and therefore its provi- 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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sions must be strictly complied with in taking 
depositions de bene esse under it; the witness 
must be "carefully examined," and must be 
sworn to testify the "whole truth" on the en- 
tire subject-matter of the depositions, and not 
merely the whole truth in response to each of 
several interrogatories propounded to him. 

2. As to the mode of administering the oath, 
it is sufficient in that respect to follow the di- 
rections of the statute law of the state of the 
United States where the depositions were tak- 
en. 

[This was an action by the Wilson Sewing- 
Machine Company against Isabella Jackson, 
executrix of Samuel Jackson. Heard on mo- 
tion for a new trial.] 

William Daniel and A. Stirling, Jr., for 
plaintiff. 

O. P. Bump and T. M. Lanahan, for de- 
fendant 

BOND, Circuit Judge. At the trial of this 
cause the plaintiff, in support of its claim, 
offered to read to the jury the deposition of 
the president, one Wilson, taken de bene 
esse. The defendant objected on the ground 
that the statute (Rev. St. U. S. § 864) had not 
been complied with, the deponent not hav- 
ing been properly cautioned and sworn, and 
the court sustained the- objection, and re- 
fused to allow the deposition to be read. The 
verdict being for the defendant, the plain- 
tiff makes this its motion for a new trial. 
It appears from the certificate of the notary 
who took the deposition, that in pursuance of 
the notice given he attended at the time and 
place appointed, and that William G. Wilson, 
a witness of lawful age, produced on the 
part of plaintiff, "being by me first duly 
sworn on interrogatories propounded to him, 
testified" as is set forth. Originally there 
followed after the word sworn the words, 
"on the Holy Evangels of Almighty God," 
but on cross-examination the witness stated 
he had not been so sworn, and the notary 
struck those words out of his certificate. At 
the close of the deposition the notary certifies 
that William G. Wilson "was by me first 
sworn to tell the truth, the whole truth, and 
nothing but the truth" touching the inter- 
rogatories propounded to him, and at the 
close of his certificate he certifies that the 
said Wilson "was by me sworn on the Holy 
Evangels of Almighty God." The statute of 
Illinois, the place where this deposition was 
taken, provides (Rev. St 1874, e. 101): "It 
shall be lawful for any person empowered to 
administer an oath to administer it in the 
following form. The person swearing shall 
with his hand uplifted swear by the ever- 
living God, and shall not be compelled to 
lay the hand on or kiss the Gospels." The 
supreme court of the United States has de- 
termined that the act of congress now ex- 
pressed in section 864 of the United States 
Revised Statutes is in derogation of the com- 
mon law, and must be strictly construed and 
complied with. It requires that the party 
about to testify shall be cautioned and sworn 
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to tell the whole truth, and be carefully ex- 
amined. The first certificate of the notary is 
that he was duly sworn, and it is to be sup- 
posed from that statement that the witness 
was legally sworn; that is, that he took the 
oath prescribed by the statute of Illinois. 
But that is not sufficient It must be certi- 
fied in the form prescribed by the statute 
that witness was sworn to tell the whole 
truth; not merely that he should true an- 
swers make to the interrogatories propound- 
ed to him. But the second certificate of the 
notary is that the witness was first sworn 
to tell the truth, the whole truth, and noth- 
ing but the truth touching the interrogatories 
propounded to him. What the witness 
should have been sworn to do in this ex 
parte proceeding was to tell the whole truth 
as far as he knew it respecting the matter 
in controversy between the plaintiff and de- 
fendant. He might well have told the truth 
in answer to all questions propounded to him, 
and then have suppressed facts within his 
knowledge about which he was not inter- 
rogated, and yet those facts might have been 
of infinite importance to the defendant. But 
laying this aside, how was the witness sworn 
on this occasion? The notary further cer- 
tifies that he was sworn on the Holy Evan- 
gels of Almighty God; the witness says he 
was not. If there be a statutory form of 
oath in the place where the witness is ex- 
amined, that is the form to be used upon 
an examination under section 864 of Revised 
Statutes of the United States, unless the de- 
ponent expresses conscientious scruples re- 
specting that form. If he expresses such 
conscientious scruples the oath which he re- 
gards as binding upon his conscience must 
be administered to him, and the commission- 
er or other examining officers must eertify 
the reason which caused him to vary from 
the customary or statutory form of oath. 
But in this instance the notary, certifies first, 
that he duly swore the witness; that is, ac- 
cording to the customary or statutory form; 
and then he certifies that he swore him ac- 
cording to another form, without alleging 
any conscientious objection to the statutory 
form on the part of the witness, and the 
witness states in his examination that he 
was not sworn on the Holy Evangels of Al- 
mighty God, as the notary certifies he was 
sworn. The notary had no authority to vary 
the customary form of oath unless* the wit- 
ness had conscientious scruples respecting 
that form, and we suppose he did so vary it 
because of the witness's scruples. If he did so 
do, the witness declares he was not sworn at 
all, and even if he were, the notary does not 
certify that under the form the witness was 
sworn to tell the whole truth. 

There are other reasons filed for a new 
trial, but they all depend upon the disposi- 
tion of this question respecting the admissi- 
bility of this deposition; except perhaps one, 
and that the verdict must stand. This mo- 
tion is denied. 
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NOTE [from 4 Cent. Low J. 225]. This case 
shows the necessity of exercising great care on 
taking and certifying depositions de bene esse, to 
be used in the federal courts. The first case 
bearing on the leading proposition involved in It is 
that of Garrett v. Woodward [Case No. 5,253]. 
there the witness was affirmed to testify the 
truth concerning all the matters touching which 
he should be questioned. The deposition was re- 
jected. The next case was that of Rainer v. 
Haines, Hemp. 689. There the witness was duly 
sworn to testify the truth in regard to the mat- 
ters in controversy. The deposition was sup- 
pressed. The next case was that of Shutte v. 
Thompson, 15 Wall. [82 U. S.] 151. There it 
did not appear that the witness was sworn to tes- 
tify the whole truth. The court held that this 
defect was sufficient to require the rejection of 
the deposition, but also decided that the objection 
had been waived. From this review of the au- 
thorities, it will be seen, that the principal prop- 
osition involved in this case is fully supported. 
The forms contained in reliable works on practice 
in the federal courts are in conformity with this 
doctrine. » 
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WILSON SEWING MACH. CO. v. MO- 
RENO et ah 

[See 7 Fed. 806.] 
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WILT v. STICKNEY. 

[15 N. B. R. 23; i 5 Am. Law Rec. 630.] 

District Court, N. D. Ohio. Dec. 9, 1876. 

Bankruptcy — Limitations. 

The limitation of two years in section 2057 
does not apply to a proceeding to review a de- 
cree in equity. 

[This was a bill of review filed by George F. 
Wilt, administrator of Harrison Wilt, against 
Edson Stickney, assignee in bankruptcy of 
Peter I. Vanderveer, to review a decree of 
this court declaring invalid a mortgage held 
by the said Harrison Wilt on certain of the 
bankrupt's property, and directing a sale 
thereof.] 

Sherlock J. Andrews, for demurrer. 
J. E. Ingersoll, contra. 

WELKER, District Judge. On the 8th 
day of September, 1870, the defendant as as- 
signee filed his bill in equity in this court, 
stating that the bankrupt Vanderveer owned 
certain real estate at the time of the filing 
of the petition in bankruptcy, and on which 
Harrison Wilt claimed a mortgage lien; that 
there were several other mortgages thereon; 
alleging that the mortgage of Wilt was void, 
and asking the court to so declare it, and or- 
der the sale of the real estate clear and free 
of the mortgage lien so claimed by Wilt. An- 
swer thereto was filed by Wilt, claiming the 
mortgage to be a valid lien on the real es- 
tate, and asking its sale and proceeds applied 
to its payment. On the 11th of March, 1871, 
the cause was heard in this court, and on 



i [Reprinted from 15 N. B. R. 23, by permis- 
sion.] 
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such hearing a decree was entered setting 
aside the mortgage of Wilt as invalid, and or- 
dering the assignee to sell the real estate and 
apply the proceeds to the debts of the estate. 
On the 13th of May, 1875, this bill of review 
was filed by the complainant, praying that 
said decree be reviewed and set aside for 
reasons therein stated, and a rehearing of 
the case be had. On the 9th of July, 1875, 
the defendant, assignee, filed a plea to said 
bill, setting up the statute of limitation, al- 
leging that the cause of action did not ac- 
crue to the complainant within two years 
before the filing of the bill of review. To 
this plea the complainant files a general de- 
murrer. 

The question made by the demurrer is, 
whether the limitation provided in Rev. St., § 
2057 of the bankrupt law [of 1867 (14 Stat 
517)] applies to this proceeding, it being con- 
ceded that the bill of review was not filed 
within two years from the rendition of the 
original decree. That section provides that 
"no suit at law or in equity shall be maintain- 
ed in any court between an assignee in bank- 
ruptcy and a person claiming an adverse in- 
terest touching any property or right of prop- 
erty transferable to or vested in such as- 
signee, unless brought within two years from 
the time when the cause of action accrued for 
or against such assignee." 

It is claimed by the respondent that this 
proceeding is in effect a suit, and comes with- 
in the provisions of the section. In constru- 
ing this statute it is important to understand 
what is meant by the term suit as used in 
the section. Does it mean all proceedings of 
any character, in which is involved the prop- 
erty or rights of the bankrupt arising be- 
tween the assignee and claimant? Technic- 
al words used in statutes are to be given 
their legal signification. , What then is a suit? 
It is defined to be the prosecution or pres- 
entation of some claim, demand, or request. 
In law language it is the prosecution of some 
demand in a court of justice. Story, Comm. 
Const. § 1719. The word "suit" is used in its 
modern sense as synonymous with action. 1 
Barb. 15. An action is defined to be a legal 
demand of one's right; or it is the form of 
a suit given by law for the recovery of ^that 
which is due. 1 Barb. 15. Till judgment 
the "suit" is called an action. Bouv. Law 
Diet. Proceedings in error coram nobis in 
law, and bills of review in equity cases are in 
the nature of applications for new trials in 
cases already once tried or heard, and are 
but continuations of the original cases. In 1 
Barb. 16, it is said that "a writ of error is 
not a suit or action as those words are un- 
derstood and used." In 4 Ohio St. 690, it 
was decided that "a bill of review is not an 
original bill or suit." 

It is, however, claimed by the respondent 

that, in Bailey v. Glover, 21 Wall. [88 U. SJ 

342, the supreme court of the United States 

has given a construction to this section of 

30fed.cas. — 17 



the statute which substantially determines 
this question. The court held in that case 
that the section was a statute of limitation, 
and precisely like other statutes of limita- 
tion, and "applies to all judicial contests be- 
tween the assignee and other persons touch- 
ing the property or right of property of the 
bankrupt transferable to, or vested in the 
assignee, where the interests are adverse, 
and have so existed for more than two years 
from the time when the cause of action ac- 
crued for or against the assignee." The use 
by the court of the terms "all judicial con- 
tests" certainly was not intended to change 
the definitions of a suit or action, as well un- 
derstood in the law, but should be regarded 
as simply another form of the general defini- 
tion of those terms already given. Two 
things are required of this statute: First. 
Must be a suit This we have considered, 
and in the light of authority find this pro- 
ceeding not a suit Second. Must be a cause 
of action upon which the limitation can op- 
erate. Cause of action means simply a right 
of action. The remedy sought by this re- 
view is not to assert a right of action, but to 
review and reverse an action already heard 
and determined, to obtain a rehearing of an 
action already commenced, and cannot be 
considered a cause of action in the sense in 
which it is used in the statute. 

It seems to me, therefore, that the true 
and correct construction of the statute sus- 
tained by principle and authority is, that it 
does not apply to proceedings for reviews in 
cases in equity, and that the limitation to 
this class of proceedings is that provided for 
writs of error and bills of review. The de- 
murrer is sustained. 
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In re WILTBANK. 

[22 Int. Rev. Rec. 282.] 

District Court, E. D. Pennsylvania. Sept. 4, 
1876. 

Criminal Law — Disagreement and Discharge 
of Jury— Authority of Court. 

In the case of James H. Wiltbank, charged 
with mutiny, the jury came into court and stat- 
ed that they were still unable to agree upon a 
verdict Judge CADWALADER said that in 
his opinion, if the jury gave due effect to the 
evidence, their verdict should be one of guilty. 
The foreman stated, and several jurors sustain- 
ed him, that they were divided in opinion as to 
the facts in the cause, some of them believing 
the witnesses for the prosecution, and others ac- 
cepting as true the testimony of the second mate 
for the defence. There was an absolute divi- 
sion upon the facts, the differing jurors having 
formed then- judgment conscientiously, and 
therefore being unwilling to yield. 

The judge said that even if the statement of 
the second mate was believed, the verdict 
should still be one of guilty. He then express^ 
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eel his views of the duties and powers of a jury, 
the importance of this case Affecting the safety 
of life and property at sea. and the necessity 
for a verdict. He therefore refused to dis- 
charge them, and sent them back to their room. 

The case was given to the jury on "Wednes- 
day. After heing locked up all night, they came 
into court at noon on Thursday, and announced 
that they were unable to agree upon a verdict. 
CADWALADER, District Judge, after listen- 
ing to their agreement to disagree, sent them 
back to their room, where they remained until 
the scene in court this morning narrated above. 

One of the jurors is quite ill. He was sick 
all night, and is reported to be no better to-day. 
This afternoon, between 1 and 2 o'clock, the 
jury came into court, and stated that after an 
honest and laborious effort, they found them- 
selves still unable to agree upon a verdict 
There were conscientious differences upon 
questions of fact, which the members could not 
relinquish unless compelled to. A verdict from 
their own voluntary conviction was impossible; 
therefore, as they understood the powers and 
duties of a jury, they could not agree except 
under a binding instruction from the court, to 
which they would be bound to yield. 

CADWALADER, District Judge, said that, 
under the evidence, he thougnt it the duty of 
the jury to convict the defendant. They could 
not do otherwise, unless they found that at the 
time of the occurrence charged as mutiny, the 
captain of the brig was incapable of navigating 
the vessel, because he was so intoxicated as to 
he irrational, and of this he saw no evidence 
in the case. In criminal cases the jury had the 
power to decide questions of law and fact, but 
always in conformity with the law and legal 
evidence, and they had no right to give an 
arbitrary decision of any question. To find 
that on this occasion the captain was incapable 
from drunkenness from navigating the vessel 
would be extremely arbitrary. He was willing 
to assume as much responsibility in this case as 
the law would permit, and therefore would ac- 
cept the verdict of guilty, accompanied by a 
declaration that but for the further instruction 
of the court the jury would not have agreed 
upon a verdict. Such a verdict was accordingly 
rendered, coupled with a recommendation to 
inerey. 

The defendant was permitted to depart on his 
own bail, the judge saying that the importance 
of the case had led him to the course he had 
pursued, and he was not only willing, but anx- 
ious, to hear an argument for a new trial, and 
correct whatever error he may have committed. 

The jury, which consisted of eleven members, 
stood on Wednesday and Thursday six for con- 
viction to five for acquittal; yesterday seven for 
conviction to four for acquittal; this morning 
nine for conviction to two for acquittal; and 
from noon until they finally came into court 
ten for conviction to one for acquittal. 



WILTBERGER (UNITED STATES v.). 
See Case No. 16,738. 



Case KTo. 17,856. 

"WILTON v. RAILROAD CO. 

[2 Whart. Dig. 408-410.] 

Circuit Court, E. D. Pennsylvania. Dec, 
1848. 

Patents — Elements of Invention — Specifica- 
tions — Drawings — Failure to Apply for 
Patent for 18 Months. 

[1. The principle or essential character of an 
invention involves two elements: (1) The object 
attained; (2) the means by which it is obtained, 
and that, if either of these be new, it may be 
the subject of a patent.] 

[2. Drawings annexed to a patent issued un- 
der the act of 1837 (5 Stat. 191) form no part of 
the specification, where no drawings were an- 
nexed to the original patent.] 

[3. An inventor who does not reduce his in- 
vention to practice, or apply for a patent till 
after 18 months, others in the meantime having 
invented the same thing, and reduced it to prac- 
tice, cannot recover for a breach of his patent.] 

[Cited in 2 Whart. Dig. 408-ilO, to the points 
above stated. Nowhere reported; opinion not 
now accessible.] 



Case No. 17,857. 

WILTON v. RAILROADS. 

[1 Wall. Jr. 192.] i 

Circuit Court, E. D. Pennsylvania. Oct. 21, 
1847. 

Evidence under Patent Act— Practice. 

The 15th section of the act of congress of Ju- 
ly 4, 1836 [5 Stat 123], commonly called the 
"Patent Act," does not require notice of the 
names and places of residence of the witnesses, 
by whom it is intended to prove a prior knowl- 
edge and use of the thing patented. 
[Cited in Woodbury Patent Planing Mach. 
Co. v. Keith, Case No. 17,970; Agawam 
Woolen Co. v. Jordan, 7 Wall. (74 U. S.) 
. 596.] 

In this suit, which was one for an infringe- 
ment of a patent right, the defendants plead- 
ed the general issue; and, relying in their 
defence upon a previous use and knowledge 
of the thing patented, gave notice to the 
plaintiffs under the act of congress, 2 that 
they would offer proof upon the trial that it 
had been publickly used at certain places 
which they named, and that a prior knowl- 
edge of it was possessed by certain persons, 
whom, together with their places of resi- 
dence, they also named. But the notice did 
not specify the names nor residences of the 
witnesses by whom it was intended to prove 
what was thus notified. The act of congress 
of July 4, 1836 (section 15), which allows this 
defence and notice, says: "Whenever the 
defendant relies in his defence on the fact 
of a previous invention, knowledge, or use of 
the thing patented, he shall state in his no- 
tice of special matter the names and places 

1 [Reported by John William "Wallace, Esq.] 

2 Of July 4, 1836, § 15 (5 Stat. 123), that the 
defendant shall be permitted to plead the general 
issue, and to give any special matter in evidence 
of which notice in writing may have been given 
thirty days before the trial, tending to prove that 
the thing patented had been in publick use, &e. 
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-of residence of those "whom he Intends to 
prove to have possessed a prior knowledge 
of the thing, and where the same had been 
used." 

Mr. Mallery, now calling upon a witness 
to prove where and by whom the thing had 
been used, Mr. Hazlehurst objected to the 
testimony, because the name and residence 
of the witness had not been given. He cited 
2 Greenl. Ev. § 501, where it is said: "The 
facility with which this defence" (of prior 
use) "may be made, affords a strong tempta- 
tion to the crime of subornation of perjury; 
to prevent which the defendant is required 
to state, in his notice, the names and resi- 
dence of the witnesses by whom the alleged 
previous invention is to be proved." He 
cited, also, Philadelphia & T. R. Co. v. Stimp- 
son, 14 Pet. [39 U. S.] 448, 459, in the su- 
preme court of the United States. The court 
below had rejected the testimony of one 
White, for want, says, the reporter, "of the 
notice required by the act of congress, of 
the use of the machine at Mauch Chunk, at 
which place it was said his testimony would 
shew it had been used." This report, Mr. 
Hazlehurst thought, did not shew precisely 
what notice "was or was not given, but Judge 
Story, in giving the opinion of the court, 
clearly did. "There is no proof on the rec- 
ord," says that judge, "that notice had been 
given according to the requirements of the 
statute, that White was to be a witness," &c. 
"Unless such notice was given, it is plain 
that the examination could not rightfully 
be had." What notice does the court here 
mean, as being within "the requirements of 
the statute?" Clearly "that White was to 
be a witness." Dr. Gr'eenleaf, without quot- 
ing this case, yet seems to have the same 
notion of the requirements of the act. In- 
deed, if a witness knows, i. e. legally knows, 
of another man's discovery, he himself 
knows of the discovery, and the notice ought 
to be given. 

Mr. Meredith, contra. There has been a 
misconception of the act by Judge Story and 
by Dr. Greenleaf, who follows him. The 
case cited of Philadelphia & T. B. Co. v. 
Stimpson, 14 Pet. [39 U. S.] 448, 459, shews 
that the ground of the rejection of White's 
testimony was because notice was not given 
of a use of the machine at Mauch Chunk. 
White was, himself, the person who had 
used it there, and his name ought to have 
been given, not as witness, but as that of 
a person who "possessed a prior knowledge 
of the thing." The point adjudged was as 
to the "place." The language of the court, 
or rather the judge who delivered the opin- 
ion of the court, is loose, and goes for what 
it is worth. 

GRIER, Circuit Justice. The language of 
the act, I think, requires nothing more than 
the names and residences of the persons 
who possessed the prior knowledge of the 
thing patented, and the name of the place at 



which it had been used. It would be unrea- 
sonable to extend it, unless it clearly re- 
quired us to do so, to the names and resi- 
dences of all the witnesses whom the defend- 
ant meant to summon. The other requisi- 
tion is reasonable enough, and was intended 
to guard against surprise from such evidence 
as was given in Whitney's Case (Whitney v. 
Fort [Case No. 17,588]). Though Mr. Whit- 
ney's cotton gin was an invention of perfect 
originality, two persons were yet brought 
forward, one of whom testified that he had 
seen a similar machine in England seventeen 
years before, and the other that he had seen 
one in Ireland. 

It would have been quite enough, in order 
to disprove it, that the other side had had 
notice of the place at which, and name of the 
party by whom, the alleged prior machine 
was used. 



WILTSIE, The JOHN J. 
353. 



See Case No. 7,- 



Case iNo. 17,858. ' 

WINANS v. BOSTON & P. It. CO. 

[2 Story, 412; 2 Rohb. Pat. Cas. 136; Merw. 
Pat. Inv. 313; 37 Jour. Fr. Inst. 63.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1843. 

Patents for Inventions— Specif jcatioxs— Axles 
Foil Railway Cakkiages. 

Where the plaintiff, in the specification of his 
patent, claimed as his invention "an improve- 
ment in the construction of the axles or bear- 
ings of railway, or other wheeled carriages," 
and it appeared, that the improvement, though 
it had never before been applied to railway car- 
riages, was well known as applied to other car- 
riages, it was hdd, that the patent was not 
good. 

Case for infringement of a patent dated 
the 30th of July, 1831, for "a new and useful 
improvement of railway and other wheeled 
carriages." Plea, the general issue with spe- 
cial matters of defence: (1) That the inven- 
tion was not new. (2) That the invention 
was in public use before the patent, with the 
consent of the patentee. The specification 
annexed to the patent was in substance as 
follows: "To all whom it may concern, be 
it known, that I, Ross Winans, have invent- 
ed an improvement in the construction of 
the axles, or bearings, of railway, or other 
wheeled carriages, and that the following is 
a full and exact description thereof: The 
axle, with my improved journals, or bear- 
ings, may be made straight, and the wheels 
placed thereon in the usual way; but instead 
of forming the bearing under the body of the 
carriage, and within the naves or hubs, of 
the wheels, there to sustain the weight of 
the load, I extend the axles out at each end, 
projecting beyond the naves to such a length 

i [Reported by William W. Story, Esq. 
Merw. Pat. Inv. 313, and 37 Jour. Fr. Inst. 63, 
contain only partial reports.] 
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as shall enable me to form them into gud- 
geons. The lengths and diameters of these 
gudgeons, I regulate according to the load 
they are intended to sustain, and to other cir- 
cumstances. In all cases, however, the value 
of my invention depends upon the gudgeons 
having their diameters, as small as a due at- 
tention to the" strength required will allow. 
The causing the axles to run in boxes, or up- 
on bearings, without the naves, admits of 
their being made much smaller than usual, 
the degree of diminution which I have found 
to answer well in practice, will hereafter be 
stated. They should be formed of good 
wrought iron, and case-hardened: or over- 
laid, or cased with the best steel, and hard- 
ened, which materially diminishes the ex- 
tent of bearing surface necessary to enable 
them to receive and resist the pressure of 
the load, and their tendency to wear; they 
may therefore be short, and are consequent- 
ly strong, when of comparatively very small 
diameter. The tendency to lateral move- 
ment is checked, or limited by forming the 
end, or point of the axle, or gudgeon, so as 
to be met occasionally by the external cap or 
cover of the gudgeon box, when lateral pres- 
sure occurs. By placing the bearing outside 
(as aforesaid), the diameter of the wheels 
may be enlarged with more advantage than 
formerly, as the axles between the wheels 
may be made of any required strength (to 
resist the increased stress thrown on to that 
part of them by an enlargement of the 
wheels,) without affecting the size or 
strength, of the bearing journals. By the 
foregoing .means, the leverage of the wheels 
(or the mechanical advantage with which 
the moving power acts, to overcome the re- 
sistance to motion), is increased, and conse- 
quently the friction or resistance to motion 
in rail-road carriages, diminished to a great- 
er extent than heretofore. This improve- 
ment in the axles or journals of rail-way 
carriages, was devised and carried into oper- 
ation on my experimental rail-way, and ex- 
hibited to various persons in the early part 
of the year 1827; and it was put into practi- 
cal operation, under my direction, on the 
Baltimore and Ohio, and on the Liverpool 
and Manchester rail-roads, in the early part 
of 1829, in connection with another improve- 
ment for the further diminution of friction, 
by means of a revolving bearing, or friction 
wheel, for which other improvement a pat- 
ent was granted to me on the 11th of Octo- 
ber, 1828." "The object of the invention, 
and a practical demonstration of its utility 
having been shown, its application and adap- 
tation to the different railroad carriages, 
burden wagons, locomotive engines, &c, and 
to the different bearing boxes that may be 
preferred for different purposes, (either re- 
volving or common,) will be evident and 
easy, to any person acquainted with the 
building of railway carriages. But to ren- 
der it still more so, the following general di- 
rections and proportions are given," &c. "I, 



therefore, declare that the improvement, or 
improvements, above .explained and describ- 
ed, in diminishing the resistance to motion 
in wheeled carriages to be used on railways, 
which I claim as my own invention, is the 
extending the axles each way outside of a 
pair, or pairs, of wheels, far enough to form 
external gudgeons to receive the bearing box 
of the load body, and diminished as afore- 
said with a view to lessen the resistance of 
friction, as small as its situation, with the use 
of the most favorable metal for wear, will per- 
mit. Thus conveniently increasing the lev- 
erage of the wheels, without impairing their 
effective strength or durability." 

At the trial, it appeared that "Winans had 
obtained a patent for the invention in Eng- 
land, in Oct., 1828, and afterwards on the 
30th of July, 1831, he took the present patent. 

It was argued by B. K. Curtis, for the de- 
fendants, that this was too late; and Shaw 
v. Cooper, 7 Pet 132 U. S.] 292, 320, 322, Act 
1839, c. 88, § 7 [5 Stat. 354], and McClurg v. 
KJngsland, 1 How. [42 U. S.] 202, were 
cited. But the main ground was, that the 
invention was not new, but had been before 
applied to other carriages, although not to 
railway carriages, before the patentee ap- 
plied it to railways. The patent was not for 
the application of the improvement to rail- 
way carriages alone, but it was "to rail-way 
and other wheeled carriages." Edgew. 
Boads & Carriages, printed in 1817, Append. 
2, pp. 71, 73, 76; and Dr. Hook's Essay upon 
Carriages, printed in 1684, pp. 145, 146, were 
cited in support of the objection. 

C. G. Loring, for plaintiff, argued, that it 
was the intention of the plaintiff to claim as 
his invention the application of extended 
axles of wheels to carriages with flanges on 
railroads; that the plaintiff claimed this par- 
ticular combination as new, and it was so. 
But he did not mean to claim the invention 
as applicable to all other wheel carriages. 

STOBY, Circuit Justice. I fear that it is 
impossible to give this limited interpretation 
to the plaintiff's patent. The patent itself is 
for "a new and useful improvement of rail- 
way, and other wheeled carriages;" and the 
specification expressly states, that the pat- 
entee has invented "an improvement in the 
construction of the axles, or bearings, of 
rail-way, or other wheeled carriages," and 
then he proceeds to give a description there- 
of. It is plain from this language that he 
does not limit his invention to rail-way car- 
riages; but he insists, that it is new as to 
other carriages. It is true, that in summing 
up his claim, in the close of the specifica- 
tion, he seems to use language somewhat 
more restrictive; but even there he says, 
that what he claims as his invention is, "the 
extending the axles each way outside of a 
pair or pairs of wheels, far enough to form 
external gudgeons to receive the bearing box 
of the load body, and diminished as afore- 



[30 Fed. Cas. page 261] 



(Case No. 17,860) WINANS 



said "with a view to lessen tlie resistance of 
friction, as small as its situation, with the 
use of the most favorable metal for wear, 
will permit; thus conveniently increasing 
the leverage of the wheels without impairing 
their effective strength or durability." Now 
the invention, as stated in this general form, 
is precisely what the defendants insist is not 
new, but was well known before, as applied, 
not to railway, but to other carriages. If 
this be true, it seems difficult to perceive 
how the present patent can be maintained. 

A verdict was thereupon taken pro forma 
for the defendants, with liberty to move a 
new trial upon the question of law. No 
such motion was made. 



Case No. 17,859. 

WINANS v. DANFORTH et al. 

[New York Times, Nov. 17, 1S60J 

Circuit Court, S. D. New York. Nov., I860. 

Patents — Infringement — Anticipation — Aban- 
doned Experiments. 

[1. A patent for increasing or decreasing the 
draft of a locomotive boiler by carrying the ex- 
haust pipes of the engines to the bottom of the 
smoke pipe, and there controlling the discharge 
of the steam by plugs, is infringed by a loco- 
motive in which a like result is accomplished by 
carrying the exhaust pipes to the bottom of the 
smoke box, instead of the smoke pipe.] 

[2. The previous construction of a machine 
resembling that of a patent, but which proved 
unsatisfactory in operation, and was therefore 
abandoned, does not operate as an anticipation 
of the patent.] 

This was an action by Ross Winans against 
Charles Danforth and others for damages for 
an alleged infringement of a patent granted 
in November, 1846, to the plaintiff, for an 
improvement in the machinery of locomotive 
engines, by which the exhaust steam which 
was made to discharge itself into the smoke 
pipe, was so regulated as to increase or de- 
crease the draught of the smoke-stack, accord- 
ing as the engineer desired to increase or de- 
crease the working power of the engine. This 
object- the plaintiff effected by carrying his 
exhaust-pipes, to the bottom of the smoke- 
pipe, and fitting them there with conical plugs, 
by the motion of which in the pipes, the dis- 
charge of the steam into the smoke-pipe was 
increased or diminished. The defendants, 
who are engine-builders at Paterson, N. J., 
have built engines in which the two exhaust- 
pipes are brought into one, in which a conical 
plug was fitted, by means of which the ex- 
haust steam was discharged, not into the 
smoke-pipe, but into the bottom of the smoke- 
box. They claimed that this was no infringe- 
ment upon the plaintiff's patent. They also 
claimed that the machinery built according 
to the plaintiff's patent would not be .vail- 
able, and they denied the novelty of the plain- 
tiff's invention. 



Mr. Blatchford and Mr. Keller, for plaintiff. 
Mr. Cozzens and Mr. Stoughton, for defend- 
ants. 

NELSON, Circuit Justice, charged the jury 
that the idea of the plaintiff was the regula- 
tion of exhaust steam for the purpose of in- 
creasing the draught according to the necessi- 
ties of the engine, which idea was not denied 
to be a useful one; and if this idea was to be 
found in the arrangement which was placed 
at the bottom of the smoke box, it was just 
as much an infringement of the plaintiff's 
right as if it was placed any where else. That 
as to the denial of novelty, several points 
were relied on. One was an engine called 
the McNeil, but as it appeared that this was 
only an experiment which proved unsatis- 
factory and was abandoned, that might be 
laid aside, as it was necessary not only that 
a man should have an idea, but should em- 
body it in a working machine, to secure him 
the benefit of the patent laws. Another ref- 
erence was based on machinery described 
in the Mechanic's Magazine, but in that there 
was no idea of regulating the exhaust steam 
for the purpose of affecting the draught, but 
only for theopurpose of checking the progress 
of the piston in the cylinder. Another mat- 
ter relied upon to impeach the novelty of the 
plaintiff's invention was some experiments 
which were made to find out what was the 
proper amount of steam to discharge into the 
smoke-pipe of any locomotive by a fixed aper- 
ture, but which when ascertained would leave 
the pipes just the same as the pipes previ- 
ously used, and had no idea of regulation of 
the exhaust steam in them. That another de- 
fence relied upon was a patent granted to 
Mann & Tyng. But this was simply a plan 
of diverting a portion of the steam into the 
boiler, when there was more made than was 
needed for the draught and not a regulation 
of the .body of the steam discharged, and 
could not therefore be relied on. That if on 
all the evidence, the jury should find in the 
defendant's machine the ideas of the plaintiff 
embodied into a machine corresponding with 
the machine of the plaintiff they must find a 
verdict in his favor. 

The case has been on trial for several days. 
The jury, after a short absence, found a ver- 
dict in favor of the plaintiff for the sum of 
33,000. 



Case No. 17,860. 

WINANS v. DENMEAD. 

[9 Leg. Int. 74; i 4 Am. Law J. (N. S.) 498.] 

Circuit Court, D. Maryland. 1852.2 

This was an action on a patent for a coal 
car. The plaintiff by his patent declared the 
principle of his invention to be the making 

i [Reprinted from 9 Leg. Int. 74, by permis- 
sion.] 

2 [Reversed in 15 How. (56 U. S.) 330.] 
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of the car body in the lower part in the form 
of a frustrum of a cone, that form secur- 
ing an equal pressure of the load in all parts, 
and by its diminishing proportions allowing 
it to pass through the track frame, so as to 
lower the centre of gravity. 

The defendants had made car bodies in 
the form of a frustrum of an octagonal pyra- 
mid, and they were alleged to have thereby 
infringed the patent of the plaintiff, as the 
pyramid acted on the same principle with, 
though not altogether as well, as the cone. 

J. H. B. Latrobe, for plaintiff. 

J. Mason Campbell, for defendants. 

- THE COURT [GLENN, District Judge] 
decided, after a full argument, that the 
plaintiff had by his patent restricted himself 
to the particular form of ear body there des- 
cribed, and was consequently not entitled to 
recover. 

[On appeal to the supreme court, this decision 
was reversed. 15 How. (56 TJ. S.) 330.] 



Case Wo. 17,861. - 

WINANS v. EATON et al. 
[1 Fish. Pat. Cas. 181; Merw. Pat. Inv. 419.] i 
Circuit Court, N. D. New York. Sept., 1854. 

INFKINGEMENT OP PATENT— PliELIMINART INJUNC- 
TION. 

1. If there exist any reasonable doubt about 
the originality or novelty of the improvement 
as arranged and constructed by the patentee, 
or about the substantial identity of that manu- 
factured by the defendant with the plaintiff's, 
the court is not at liberty, upon a motion for a 
preliminary injunction, to interfere and arrest 
the manufacture. 

2. The determination of such questions must 
be postponed until the case is matured and dis- 
posed of at the final hearing. 

[Cited in Sargent Manuf'g Co. v. "Woodruff, 
Case No. 12,368.] 

This was a motion for a provisional in- 
junction to restrain [Orsamus Eaton from] 
the infringement of letters patent for "a 
new and useful improvement in the con- 
struction of cars or carriages intended to 
travel upon railroads," granted to Ross Wi- 
nans, October 1, 1834, and extended for 
seven years from October 1, 1848. 

The portion of the specification which is 
material to a correct understanding of the 
opinion, is as follows: "The object of my 
invention is, among other things, to make 
such an adjustment or arrangement of the 
wheels and axles as shall cause the body of 
the car or carriage to pursue a more smooth, 
even, direct, and safe course than it does as 
ears are ordinarily constructed, both over 
the curved and straight parts of the road, by 
the before-mentioned desideratum of com- 
bining the advantages of the near and dis- 
tant coupling of the axles, and other means 

i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
419, contains only a partial report.] 



to be hereinafter described. For this pur- 
pose, I construct two bearing-carriages, each 
with four wheels, which are to sustain the 
body of the passenger or other car, by plac- 
ing one of them at or near each end of it, in 
a way to be presently described. The two 
wheels on either side of these carriages are 
to be placed very near to eaeh other, the 
spaces between their flanches need be no 
greater than is necessary to prevent their 
contact with each other. These wheels I 
connect together by means of a very strong 
spring— say double the usual strength em- 
ployed for ordinary cars— the ends of which 
spring are bolted, or otherwise secured, to 
the upper sides of the boxes, which rest on 
the journals of the axles, the longer leaves 
of the springs being placed downward, and 
surmounted by the shorter leaves. Having 
thus connected two pairs of wheels together, 
I unite them into a four-wheel bearing-car- 
riage, by means of their axles, and a bolster 
of the proper length, extending across, be- 
tween the two pairs of wheels, from the cen- 
ter of one spring to that of the other, and 
securely fastened to the tops of them. This 
bolster must be of sufficient strength to bear 
a load upon its center of four or five tons. 
Upon this first bolster I place another of 
equal strength, and connect the two together 
by a center-pin, or bolt, passing down through 
them, and thus allowing them to swivel or 
turn upon each other in the manner of the 
front bolster of a common road-wagon. I 
prefer making these bolsters of wrought or 
cast iron; wood, however, may be used. I 
prepare eaeh of the bearing-carriages in pre- 
cisely the same way. The body of the pas- 
senger or other car I make of double the or- 
dinary length of those which run on four 
wheels, and capable of carrying double their 
load. This body I place so as to rest its 
whole weight upon the two upper bolsters 
of the two before-mentioned bearing-car- 
riages, or running gear. I sometimes place 
these bolsters so far within the ends of the 
body of the car as to bring all the wheels 
under jt, and in this case less strength is 
necessary in the car body than when the 
bolster is situated at its extreme ends. In 
some eases, however, I place the bolster so 
far without the body of the ear, at either 
end, as to allow the latter to hang down be- 
tween the two sets of wheels or bearing-car- 
riages, and to run, if desired, within a foot 
of the rails. When this is done, a strong 
frame-work projects out from either end of 
the car or carriage-body, and rests upon the 
upper bolsters of the two bearing-carriages. 
This last arrangement, by which the body of 
the car is hung so low down, manifestly af- 
fords a great security to the passengers, ex- 
empting them, in a great degree, from those 
accidents to which they are liable when the 
load is raised. * * * I do not claim as 
my invention, the running of carriages upon 
eight wheels, this having been previously 
done; not, however, in the manner, or for 
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the purposes herein described, but merely 
with a view of distributing the weight, car- 
ried more evenly upon a rail or other road, 
and for objects distinct in character from 
those which I have had in view, as herein- 
before set forth. Nor have the wheels, when 
thus increased in number, been so arranged 
and connected with each other, either by de- 
sign or accident, as to accomplish this pur- 
pose. "What I claim, therefore, as my in- 
vention, and for which I ask a patent, is, 
the before-described manner of arranging 
and connecting the eight wheels which con- 
stitute the two bearing-carriages, with a 
railroad car, so as to accomplish the end 
proposed by the means set forth, or by any 
others, which are analogous and dependent 
upon the same principles. Ross Winans." 

Much testimony was offered to impeach 
the novelty of the patent, and the attention 
of the court was mainly directed to this 
point. 

G. M. Keller and S. Blatchford, for com- 
plainant. ' 

, W. A. Beach and D. B. Eaton, for defend- 
ants, 

NELSON, Circuit Justice. This case 
should have been decided at an earlier day, 
but such has been the pressure of business in 
court since the argument, that I have been 
unable to devote that time to its consideration 
which its difficulty and magnitude required. 
The papers are very voluminous, and some 
of the questions involved depend upon com- 
plicated and contradictory evidence. 

As this is a motion for a preliminary injunc- 
tion, I shall not deem it necessary to go into 
the case at large, or as fully as if it stood 
for a final hearing; but shall content myself 
by stating briefly the ground upon which I 
have arrived at the conclusion that the motion 
must be denied. This patent has been be- 
fore me heretofore in the case of Winans v. 
Schenectady & T. K. Co. [Case No. 17,865], 
on a motion on the part of the defendants 
for a new trial. The case had been tried at 
law before his honor, Judge Conkling, and 
the questions involved were, the correctness 
of the rulings at the circuit. 

In deciding upon these questions, it became 
necessary to give a construction of the pat- 
ent, which will be found in the opinion then 
delivered, and which I do not understand is 
a matter of dispute on this motion. 

The patent is for a new and useful improve- 
ment in the construction of cars or carriages 
intended to travel on railroads, which is par- 
ticularly adapted to passenger cars; and after 
stating the difficulties to be encountered in 
running these cars on the road at great speed, 
from curvatures and consequent friction be- 
tween the flanges of the wheels and rail, and 
from other obstructions and impediments spec- 
ified, and after describing the parts and man- 
ner of the construction of a cur, with a view 
to overcome these difficulties and impedi- 
ments, the patentee closes by saying: "I do 



not claim as my invention, the running of 
cars or carriages upon eight wheels, this hav- 
ing been previously done; not, however, in 
the manner and for the purpose herein de- 
scribed, but merely with a view of distribute 
ing the weight carried, more evenly upon a 
rail or other road, and for objects distinct in 
character from those which I have had in 
view as hereinbefore set forth; nor have the 
wheels, when thus increased in number, been 
so arranged and connected with each other, 
either by design or accident, as to accomplish 
this purpose. What I claim, therefore, as 
my invention, and for which I ask a patent, 
is the before-described manner of arranging 
and connecting the eight wheels which consti- 
tute the two bearing-carriages, with a rail- 
road ear, so as to accomplish the end pro- 
posed by the means set forth, or by others 
which are analogous and dependent upon the 
same principles." 

In the arrangement of this passenger car, 
the patentee constructs the bearing-carriages 
each with four wheels, which sustain the 
body of the car, by placing one of them at or 
near each end of it; the two wheels on eitiher 
side of the truck are to be placed very near 
each other. The spaces apart between the 
flanges need be no greater than are necessary 
to prevent contact. The car body rests upon 
bolsters supported on each of the .two bear- 
ing-carriages or four-wheeled trucks, the bol- 
ster's so constructed as to swivel or turn on 
each other like the two front bolsters of a 
common wagon; the trucks may be so placed 
within and under the end of the car, as to 
bring all the wheels under it or without the 
end, so as to allow the body to be suspended 
within the two bearing-carriages. The close- 
ness of the fore and hind wheels of the trucks, 
taken in connection with the uso of them— 
the trucks arranged as distant from each 
other as can be done consistently with the 
proper support of the car-body— is considered 
by the patentee as an important feature of 
the invention, as, by the contiguity of the 
fore and hind wheels of each truck, while the 
two trucks may be at a considerable distance 
apart, the lateral friction from the rubbing 
of the flanges against the rails is most effect- 
ually avoided, while, at the same time, all 
the advantages attendant upon placing axles 
of a four-wheeled ear far apart are obtained; 
for the two wheels on either side of the trucks, 
may, from their proximity, be considered as 
acting like a single wheel, and as the two 
trucks may be placed at any distance from 
each other, consistent with the required' 
strength of the body of the car, all the ad- 
vantages are obtained that result from having 
two axles of a four-wheeled car at a distance 
from each other, while its inconveniences are 
avoided. 

The two wheels on either side of the trucks are 
connected together by means of a very strong 
spring, the ends of which are bolted or other- 
wise secured to the upper sides of the boxes 
which rest on the journals of the axles, the 
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longer leaves of the spring placed downward. 
The holsters extend across, between the two 
pairs of wheels, from the center of one spring 
to that of the other, and are securely fastened 
to the top of them. This is the ear substantial- 
ly as arranged and constructed by the patentee 
without going into all the details of the spec- 
ifications- 

As we held when the patent was formerly be- 
fore us — the improvement claimed is the car it- 
self, arranged and constructed as described in 
the patent, and which we have above in sub- 
stance set forth; and the question now before 
us, is the same as before the jury on the former 
case, viz: whether or not cars or carriages for 
running on railroads as a whole, like the one 
described in the patent, had been before known 
or in public use? And whether or not the cars 
manufactured by the defendants are, in ar- 
rangement and construction, substantially like 
it? 

The case, in its present posture, does not call 
for a definite determination of these questions, 
as that must be postponed till the final hearing. 
These questions are only important to be con- 
sidered now, so far as they may aid us in decid- 
ing upon the right of the complainant to have 
the defendants enjoined pending the litigation. 
For if there exist any reasonable doubt about 
the originality or novelty of the car, as arrang- 
ed and constructed by the patentee, or about the 
substantial identity of the cars manufactured 
by the defendants with the plaintiff's, then I 
am not at liberty to interfere and arrest the 
manufacture at this stage of the proceedings. 
The determination of that must be postponed till 
the case is matured and disposed of at the final 
hearing. 

A good deal of proof has been furnished by 
the defendants in this case, bearing directly up- 
on the question above stated, not before the 
court and jury in the case against the Schenec- 
tady and Troy Railroad Company. The most 
material is that relating to what is called in the 
proceedings the "Quincy Car." We have a de- 
scription of this car from G-ridley Bryant, the 
inventor and constructor of it. He is an en- 
gineer, and in 1826 superintended the building 
of a railroad leading from the Quincy quarries, 
in Massachusetts, to the landing at Milton, a 
distance of between three and four miles. This 
is said to be the first railroad built in the United 
States. Bryant states that the eight-w r heeled 
car on this road was constructed in the summer 
of 1829, and has been used, on it from that 
time to the present; that the objects of the 
construction were to cany a large load on the 
eight wheels without injury to the road; to 
turn the curves freely, descend the inclined 
plane, and run on the road carrying the stone as 
smoothly and safely as possible. It consisted 
of two four-wheel trucks, securely held by cen- 
ter pivots or king bolts about ten feet apart, 
which passed through the bolsters of a rigid 
body or platform framing, and the centers of 
the trucks. The body, with its bolsters thus 
secured by the vertical king bolts, had side 
bearings on curved plates on the trucks, and 



the truck swivelled under them to conform to 
the curves and switches or turnouts of the road, 
while the body connecting the tracks sustained 
and carried the load smoothly and safely. That 
the trucks consisted of rigid rectangular wheel 
frames with the double cross bolsters, and held 
the bearing points of the wheels on the rail, 
the same distance apart as the gauge of the 
track, which was five feet He further ob- 
serves that this car contained a combination of 
the two four-wheel trucks; rigid wheel frames, 
with a permanent body to carry the load by 
means of vertical king bolts, allowing the two 
trucks to swivel to conform to the curves of 
the road, the same in principle of construction 
and operation as the eight-wheeled cars now in 
general use on railroads in the United States. 

Bryant continued in the service as superin- 
tendent and engineer of the road till 1836, at 
which time, 'two of these eight-wheeled cars 
were in use, including the one originally con- 
structed. This witness is fully confirmed by 
three others, each of whom were engaged upon 
the road at the time spoken of by him, and 
since. The railroad has a steep inclined plane, 
on which the cars are raised and lowered by 
means of an endless chain, and has several 
sharp eurves and turnouts. One of the heavy 
curves that encircle the hill of the quariy, is 
said to be about two hundred feet radius. 

Several experts have been examined in rela- 
tion to the arrangement and construction of this 
"Quincy car," and a decided preponderance in 
numbers, and among them persons of the high- 
est skill and of the greatest experience in their 
professions, concur in saying that it embodies 
the principles, arrangement and construction 
of the cars in general use upon railroads, which 
it is admitted are the kind manufactured by 
the defendants. The evidence furnished on be- 
half of the defendants, in resisting the motion 
upon this branch of the defense, is very full 
and strong; and as the case stands, overcomes 
the contrary proofs given in support of the bill. 

In addition to this "Quincy car," the defend- 
ants have furnished a model and drawing of 
the eight-wheeled steam carriage, devised and 
constructed by Horatio Allen, and put in opera- 
tion in February, 1832, on the South Carolina 
Railroad. The drawings were made in the 
winter of 1830 and 1831. A few of the car- 
riages were running on the road before the close 
of the year 1833. This car was therefore de- 
vised and completed in working order, by Al- 
len, prior to the patent of Winans, and indeed 
prior to the perfection of his improvement pre- 
paratory to obtaining the patent. 

•As in the case of the "Quincy car," the de- 
cided preponderance of the evidence is, that 
this steam carriage embraces all the elements, 
arrangements and organization to be found in 
the ears manufactured by the defendants. 

I do not find that this evidence was before 
the court and jury in the former trial upon this 
patent. Although it may not be regarded (look- 
ing at the particular construction and purpose 
of this steam carriage) as bearing so directly 
upon the novelty of the "Winans car, or speaking 
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perhaps more accurately, as showing the princi- 
ples and arrangements of the defendants' cars 
to have tieen discovered and applied before the 
date of the Winans improvement, it is undoubt- 
edly entitled to a good deal of consideration; 
and as the case now stands, sufficient at least, 
in connection with the "Quincy car," to forbid 
the granting of the injunction. 

The defendants have also given in evidence a 
model of- a carriage for railways and roads, de- 
scribed by W. and E. W. Chapman, in their 
patent granted in England, in 1812. The spec- 
ification is published in the 24th volume of the 
Repertory of Arts, etc., under the date of Feb- 
ruary, 3,814, with drawings. Fig. 8, says the 
patentee, shows a carriage of six wheels for 
the engine, which may rest equally, or nearly 
so, on each of its wheels, and move freely 
round the curves, or past the angles of a rail- 
way; 1, 1, the fore pair of wheels are, as usual, 
on railways, fixed to the body of the carriage; 
•2, 2, and 3, 3, the other two pair, are fixed on 
axles (parallel to each other) to a separate 
frame, over which the body of the carriage 
■should be so poised as that two-thirds of its 
weight should lie over the central point of the 
fore wheels where the (pivot?) 4, is placed, and 
the remaining third over the axis (axle) 1, 1. 
The two-thirds weight of the carriage should 
rest on conical wheels, or rollers, bearing upon 
the curved plates 1, 1, so as to admit the ledges 
of the wheels, or those of the way to guide 
them on its curves, or past its angles, by forcing 
the transom, or frame, to .turn on the pivot, 
and thus arrange the wheels to the course of 
the way, similar to the carriage of a coal wagon; 
and the patentees add, if the weight of the lo- 
comotive engine should require eight wheels, it 
is only requisite to substitute, in place of the axis 
(axle) 1.1, a transom, such as described, laying 
the weight equally upon both, and then, similarly 
to two coal wagons attached together, the whole 
four pair of wheels will arrange themselves to 
the curves of the railway. 

The weight of the evidence of the experts 
Tvho have been examined in respect to the 
■Chapman car, is, that the elements and arrange- 
ment, as described in the specification, and de- 
lineated in the drawing, comprise all the sub- 
stantial elements and arrangements to be found 
in the cars of the defendants, and a critical 
•examination of the description and of the draw- 
ing, certainly tends to confirm rather than weak- 
•en the inference of these witnesses. This 
Chapman car is probably the origin of the 
■"Quincy ear," the Horatio Allen car, and of all 
that class now in use upon the railroads of this 
country, and was devised by the Chapmans not 
simply to equalize the greater burden, attained 
by the multiplication of the wheels, and to re- 
lieve the stress upon the rail; but also by the 
arrangement of the fonr pairs of wheels, so that 
each of the pairs should be fixed to separate 
frames (the axles parallel to each other), and 
the burden resting upon the central points of 
the four wheels, and turning upon a pivot, or 
swiveling,to permitthe trucks to accommodate 
.themselves to the curves and angles of the road, 
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and cause them to move more freely and 
smoothly round these. 

This description and drawing of the Chap- 
man car, as given in the volume of the Reper- 
tory of Arts, were before the court and jury in 
the former trial; but as the novelty and im- 
provement of the plaintiff's patent were left, 
as questions of fact, to the jury, the subject 
was not a matter of particular examination on 
the motion for a new trial. 

There are many other parts of this case which, 
were this a final hearing, it would be necessary 
to notice, but in the present stage of it are not 
important; as, for the reasons given, we think, 
upon the well-settled principles governing ap- 
plications for a preliminary injunction, this 
motion must be denied. 

[For other cases involving this patent, see note 
to Winans v. Schenectady & T. R. Co., Case No. 
17,865.] 

Case No. 17,862. 

WINANS v. McKEAN R. & N. CO. 

[6 Blatchf . 215.] i 

Circuit Court, N. D. New York. Oct. 9, 1868. 

Creditors' Bill, against Corporation — Unpaid 
Stock SuBsrRirnoNS— Jurisdiction ofDefknd- 
ant— Removal from State Court— Following 
State Decision's.- 

1. Where a suit is brought in a state court, 
and is duly removed into this court, by the de- 
fendant, under the 12th section of the -act of 
September 24, 1789 (1 Stat. 79), the question 
of the jurisdiction of this court is not dependent 
upon any of the provisions of the 11th section 
of that act. 

[Cited in Hobby v. Allison, 13 Fed. 402.] 

2. A defendant who voluntarily appears in a*, 
suit in this court, waives his right to urge, as 
an objection to the jurisdiction of this court, 
that he was not found, or served with process, 
in this district. 

[Cited in Romaine v. tfnion Ins. Co., 28 Fed. 
636.] 

3. Where a bill is filed, in this court, against 
a corporation created by the state of Pennsyl- 
vania, by a judgment creditor thereof, for a se- 
questration of its property, rights, and fran- 
chises, and for the appointment of a receiver 
thereof, with power to collect from its stock- 
holders the amount of their unpaid subscrip- 
tions, or sufficient thereof to satisfy such judg- 
ment, and for the payment therewith of such 
judgment, it is a sufficient statement, in such 
bill, of the amount and value of such unpaid 
subscriptions, to state that it has unpaid sub- 
scriptions to its stock much more than suffi- 
cient to pay such judgment. 

4. The fact that such corporation has no 
property in this district, and no property any 
where, but the demands for such unpaid sub- 
scriptions, is no objection to the jurisdiction 
of this court, and no defence to such suit. 

5. The cases of Mann v. Pentz, 3 Comst. [3 
N. Y.] 415, and Dayton v. Borst, 31 N. Y. 435, 
considered. 

6. The case of Dayton v. Borst maintains 
the right of a receiver of a corporation appoint- 
ed under a judgment creditor's bill, to recover 
the balance unpaid upon subscriptions to the 
capital stock of such corporation, without any 
previous call for the payment of such sub- 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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scriptions having been made by such corpora- 
tion, and, as the latest exposition of the law of 
the state of New lork on the subject, by its 
highest court, is adopted by this court. 

[This was a bill in equity by Theodore E. 
Winans against the McKean Railroad & Navi- 
gation Company.] 

The case came before the court, on a de- 
murrer to the plaintiffs bill of complaint 

HALL, District Judge. The bill sets forth, 
in substance, that the plaintiff is a citizen of 
the state of New York, and the defendant a 
corporation created under and by virtue of 
the laws of the state of Pennsylvania; that, 
heretofore, the plaintiff, being a citizen of 
New York, commenced an action in the su- 
preme court of that state, against the defend- 
ant, for the same cause of action afterward 
stated in the bill; that, thereupon, the de- 
fendant, by the means, and in the mode, pre- 
scribed by law, and duly set forth in the 
bill, removed the case to this court for trial, 
in pursuance of the act of congress; that aft- 
erward, and at the next term of this court, 
the defendant filed, in this court, a copy of 
the process served upon it in this action, in 
said supreme court, and entered its appear- 
ance in the said action, so removed to this 
court for trial; that the defendant was, on 
the 10th of August, 1858, and still is, a cor- 
poration created under and by virtue of the 
laws of Pennsylvania, and is a citizen of that 
state; and that the defendant has its prin- 
cipal office and place of business in the city 
of New York. The bill then proceeds to state 
the regular recovery of a judgment in favor 
'of the plaintiff, against the defendant, in the 
supreme court of the state of New York, for 
more than nine thousand nine hundred dollars, 
for money lent; that such judgment was re- 
covered in September, 1865, and duly dock- 
eted; that executions were issued thereon, and 
duly returned wholly uncollected; and that 
the judgment remains wholly unpaid. The 
allegations in respect to such judgment and 
executions, and the return of such executions, 
are, in fact, those which are ordinarily re- 
quired in a judgment creditor's suit, prosecut- 
ed for the purpose of reaching the equitable 
assets of the debtor. The bill then further 
states, that, since the recovery of such judg- 
ment, the plaintiff has made diligent efforts 
to have such judgment prosecuted, and to 
commence an action for the recovery thereof, 
in Pennsylvania; that he has not been able 
to find any of the officers of the defendant 
upon whom to serve process in that state, or 
any property belonging to the defendant, in 
that state, to attach, so as to commence an 
action therein; that all of the directors of the 
company reside in the city of New York, and 
all, or nearly all, of the stockholders thereof 
reside in that city; that the defendant has 
no office or officer any where in the state of 
Pennsylvania, and is not engaged in any busi- 
ness in that state, and has no property of any 
kind therein, and has no property in the state 



of New "York, or elsewhere, subject to levy 
and sale on execution; that the only property 
or means which the defendant has, is the de- 
mand of the defendant against its stockhold- 
ers, for the portion of their subscriptions re- 
maining unpaid; and that the defendant has 
subscriptions to its stock remaining unpaid,, 
and which have never been called for or re- 
quired to be paid by the defendant, or its di- 
rectors, much more than sufficient to pay the 
judgment of the plaintiff. The bill, then, 
without setting out any of the provisions of 
the defendant's charter, or of the laws under 
which it was incorporated, or any thing in 
regard to the terms, or legal effect, of the al- 
leged subscriptions which have not been paid 
in full, or whether the parties who made such 
subscriptions are still stockholders in the cor- 
poration, and, in short, without setting out 
any thing beyond the fact of there being such 
unpaid subscriptions, to show that the corpo- 
ration has a present, or any future, right of 
action to recover the unpaid balance of such 
subscriptions, and without making any of the 
persons whose subscriptions are unpaid, par- 
ties to the bill, proceeds to pray for a seques- 
tration of the property, rights, and franchises 
of the defendant, and for the appointment of 
a receiver, with the usual powers to receive 
the property, rights, and franchises of the 
defendant, and to collect and receive from the 
stockholders of the defendant the amount of 
their subscriptions unpaid, or sufficient there- 
of to satisfy the plaintiff's judgment, with in- 
terest and costs; and that such receiver may 
be directed, by the judgment of this court, 
to pay over to the plaintiff the amount of 
such judgment, interest, and costs. It also- 
contains the prayer for general relief. 

To this bill the defendant demurs, and as- 
signs as causes of demurrer: (1) That it ap- 
pears, by the bill, that the defendant is a citi- 
zen of the state of Pennsylvania, and that 
all of its property and effects are within that 
state, and that the property and effects sought 
to be reached by, and through, this action, are- 
in that state, and that none of the same are 
in the state of New York; (2) that it does not 
appear that the defendant has any property 
or effects whatever, to be used, or applied, in- 
or towards the satisfaction of the judgment 
mentioned and described in the bill; (3) that 
it does not appear that the defendant holds- 
against its stockholders, or any of them, any 
demand for any portion of their subscriptions,, 
or that any portion thereof is unpaid, or that 
any portion thereof is collectable; (4) that 
the plaintiff has not, in and by his bill, made 
and stated such a case as does, or ought to,- 
entitle him to any such discovery, or relief, 
as is sought, and prayed for, from and against 
the defendant. There is also a fifth formal' 
cause of demurrer assigned, but it is only a 
reiteration, in a different form, of the sub- 
stance of the cause of demurrer fourthly as- 
signed. 

As it was conceded on the argument, and is 
substantially stated in the bill, that this suit 
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■was first instituted in a state court and re- 
moved to this court for trial, according to the 
provisions of the 12th section of the judi- 
ciary act, it is unnecessary to discuss the 
questions presented by the cause of demur- 
rer firstly assigned, or to examine the numer- 
ous cases cited on the argument to show that 
this court has no jurisdiction of this case by 
reason of the character and citizenship, or le- 
gal domicil or locality, of the defendant. If 
this question of jurisdiction depended upon 
the provisions of the 11th section of the judi- 
ciary act, most of the cases cited would be 
pertinent; but, as it depends wholly upon the 
provisions of the 12th section, a sufiieient au- 
thority for holding that the demurrer cannot 
be sustained upon the grounds stated, is fur- 
bished by the eases of Bliven v. New Eng- 
' land Screw Co. [Case No. 1,550]; Barney v. 
Globe Bant [Id. 1,031]; Sayles v. Northwest- 
ern Ins. Co. [Id. 12,421]; Clarke v. New Jer- 
sey Steam Nav. Co. [Id. 2,859]. But, even 
in a case within the 11th section of the judi- 
ciary act, a defendant who is not found, or 
served with process, in the district in which 
the suit is brought, waives his right to ob- 
ject to the jurisdiction upon that ground, by 
voluntarily appearing in the suit, as the de- 
fendant did in this case, by entering his ap- 
pearance in this court, as alleged in the bill. 
The immunity which, under the 11th section 
of the judiciary act, is, in certain cases, se- 
cured to a defendant not so found or served 
with process, is a personal privilege which 
he may always waive; and he does waive it 
by entering his appearance. Toland v. 
Sprague, 12 Pet. [37 U. S.] 300; Clarke v. 
New Jersey Steam Nav. Co. [supra]; Flan- 
ders v. Etna Ins. Co. [Case No. 4,S52]; Har- 
rison v. Rowan [Id. 6,140]; Gracie v. Palmer, 
8 Wheat. [21 TJ. S.] 699; Logan v. Patrick, 5 
Cranch [9 TJ. S.] 288; Irvine v. Lowry, 14 
Pet. [39 TJ. S.] 293. 

The objection that the property and effects 
of the defendant which it is the object of the 
bill to reach, are in the state of Pennsyl- 
vania, and all the objections stated in the 
second, third, and fourth causes of demurrer 
assigned, may, perhaps, be properly consid- 
ered together; or else, as having such direct 
and close connection as to justify the omis- 
sion to consider each separately and in its 
order. 

The bill alleges, in substance, that the de- 
fendant has no property of any kind in Penn- 
sylvania, and that the only property or 
means which it has is its demand against its 
stockholders for the proportion of their sub- 
scriptions remaining unpaid; but it alleges 
that the defendant has subscriptions to its 
stock remaining unpaid much more than suf- 
ficient to pay the plaintiff's debt. Taken to- 
gether, these allegations can hardly be said 
to show that the defendant is without means 
to pay the plaintiff's debt. The alleged suf- 
ficiency of these unpaid subscriptions would 
seem to require that their value as well as 
their amount should be more than equal to 
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the plaintiff's debt; and it must be admit- 
ted that the allegation of value would have 
been more clearly appropriate and sufiieient, 
if the value of these subscriptions, or their 
amount, and the pecuniary responsibility of 
such subscribers, had been directly alleged, 
and not been left to be inferred from the 
somewhat indefinite statement just referred 
to. The question is not free from doubt, but 

1 am inclined to think that the bill is sufii- 
eient in so far as this statement of amount 
and value is concerned, and shall therefore 
proceed to consider the more serious ques- 
tions still remaining for discussion. 

The right to require payment of these 
amounts of unpaid stock, if it can be con- 
sidered as the property or effects of the de- 
fendant, must belong to the defendant as a 
Pennsylvania corporation, and, as a chose in 
action, must be considered as property of the 
defendant in Pennsylvania, where and where 
only the body corporate exists. If it is, as 
yet, a mere right of the corporation, by a 
resolution of its -board of directors or man- 
agers, to call for the payment of the balance 
unpaid, by installments or otherwise, it is a 
right which can be made the basis of an ac- 
tion at law against the stockholders only, 
upon and by means of the proper action of 
a Pennsylvania corporation; and, probably, 
this action cannot be enforced by this court, 
for want of power to compel the directors 
or managers of this foreign corporation to 
make the necessary calls for such payment. 
If the proper calls have been made, or if a 
suit at law could now be sustained by the 
corporation, without any such call having 
been made, to enforce payment, such a right 5 
of action follows the locality of the corpora- 
tion or creditor, and, so far as locality is con- 
cerned, must be considered as assets of the 
defendant in Pennyslvania, and not within 
the jurisdiction of this court— and this wheth- 
er the written subscription, or other evidence 
of such subscription, be within this district 
or in Pennsylvania. 

But I am inclined to the opinion that the 
fact that the defendant has no real or per- 
sonal property, choses in action or equitable 
interests, in this district, is not, of itself, an 
objection to the jurisdiction of this court or a 
sufiieient defence to the present bill. The 
actual appearance of a foreign corporation 
as a defendant, gives to this court the same 
right to grant a proper decree upon the case 
made, that it would have the right to make 
under like circumstances against a natural 
person proceeded against for the same cause 
of action; and the case of Mitchell v. Bunch, 

2 Paige, 606, cited and relied upon by the de- 
fendant, as well as several English cases 
there cited by Chancellor Walworth, would 
seem to authorize this court to make a de- 
cree in a judgment creditor's suit, requiring 
the defendant to transfer to a receiver real 
and personal estate, situated in a foreign 
country, and choses in action belonging to- 
him, though he might be a resident of a for- 
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eign country, in order to secure their appli- 
cation to the satisfaction of the judgment of 
the plaintiff in such suit. It is not, ordi- 
narily, a sufficient defence to an action at 
law or a suit in equity, that the plaintiff -will 
not be able to enforce the judgment or de- 
cree to which he would otherwise be entitled; 
but, in a judgment creditor's suit brought to 
enforce the payment of such creditor's de- 
mand out of the equitable interests and as- 
sets of the defendant which are not subject 
to execution at law, the precise ground of 
relief is, that the court of equity can enforce 
the remedy sought, while it cannot be ob- 
tained in a common law courtj and, in such 
suits, a court of equity ought not to allow the 
parties to go through a long course of ex- 
pensive and, perhaps, vexatious litigation, 
when it is apparent that it must be fruitless 
in its result. This makes it necessary to con- 
sider the more important questions which re- 
late to the actual merits of this case, and the 
extent of the relief which can be afforded to 
the plaintiff under his bill as now framed, 
through the action of a receiver or otherwise. 
It is very clear, that the capital stock of 
the corporation defendant, and any unpaid 
portions of such capital stock, must be con- 
sidered, in equity, as a trust fund, specifical- 
ly charged with the payment of the debts of 
the corpox'ation. Mann v. Pentz, 3 Comst. 
[3 N. Y.] 415, 422; Spear v. Grant, 16 Mass. 
9; Wood v. Dummer [Case No. 17,944]; 
Briggs v. Penniman, 8 Gow. 387; Slee v. 
Bloom, 19 Johns. 456, 474; Hume v. Winyaw 
Co., 4 Am. Law Mag. 92; Ward v. Griswold- 
ville Manufacturing Co., 16 Conn. 593; Na- 
than v. Whitlock, 9 Paige, 152; Dayton v. 
Borst, 31 N. Y. 435. This being so,- it must 
necessarily follow, that a court of equity, up- 
on a bill properly framed, in a suit brought 
by and against all proper parties, would 
grant the equitable relief to which the plain- 
tiff might be entitled. (See cases just cited.) 
This brings us to the questions whether, in 
this case, the proper parties are before the 
court, and whether the bill states a ease 
which entitles the plaintiff to the relief, or 
any portion of the relief, prayed for in the 
bill. 

The case of Mann v. Pentz, ubi supra, ap- 
parently decides, that the allegations of the 
bill in this case would be insufficient to au- 
thorize a decree against any single stockhold- 
er of a railroad corporation created by the 
legislature of this state, who might have 
been made a party to such a bill; and that 
any receiver who might be appointed in such 
a suit would have no right, in any event, to 
prosecute, either at law or in equity, an indi- 
vidual stockholder, for the recovery of the 
sum unpaid upon his stock. If that case 
stood alone, it would create very serious 
doubts, whether a receiver appointed in this 
<;ase could maintain any action at law or suit 
in equity, for the purpose of enforcing pay- 
ment of the amount still unpaid upon sub- 
scriptions to the capital stock of the defend- 



ant; and it might well be doubted, whether 
the liability of a stockholder upon his unpaid 
subscriptions could be enforced in the courts 
of this state, except by a suit in equity, in 
behalf, or for the benefit, of all the creditors 
of the corporation, and against all the stock- 
holders in default. The stockholders' liabili- 
ty to creditors of the corporation was appar- 
ently considered, in that case, as a statutory 
liability only, and it was said that the stock- 
holder could only be made liable to the cor- 
poration by regular calls, in pursuance of its 
charter; but the subsequent case of Dayton 
v. Borst, 31 N. Y. 435, seems to be opposed 
to the ease of Mann v. Pentz, on these points, 
(unless there is a difference between the two 
cases by reason of the fact that one was 
a New York corporation and the other a cor-* 
poration of New Jersey,) and to maintain the 
right of a receiver, with the ordinary powers 
of a receiver appointed under the bill of a 
judgment creditor, to recover the balance un- 
paid upon subscriptions to the capital stock 
of the corporation of which he has been 
made receiver, without any previous call be- 
ing made by the corporation. The 13th sec- 
tion of the act creating the corporation in 
which the defendant in Mann v. Pentz was a 
stockholder, provided for calls upon the 
stockholders, and notice thereof, and for the 
forfeiture of stock in ease the calls thereon 
were not paid; and it may have been prop- 
erly considered hj the judges who decided 
the two cases referred to, that this 13th sec- 
tion, in effect, required calls to be made be- 
fore any action could be brought for the re- 
covery of the amount unpaid upon the sub- 
scriptions of its stockholders, although I con- 
fess that my own first impression was, that 
the provision referred to required such calls, 
and notice thereof, only in cases where a 
forfeiture of the stock was contemplated. 
The rights of the parties were also consid- 
ered to depend upon the New York statutes 
in reference to insolvent corporations, and 
these facts may, perhaps, distinguish the 
case from that of Dayton v. Borst. The cas- 
es of Mann v. Pentz and Wood v. Dummer 
were cited by Judge Davies, in delivering the 
opinion of the court in Dayton v. Borst, and 
there is nothing in his opinion, showing that 
the court intended expressly to overrule the 
decision in Mann v. Pentz. Nevertheless, the 
two cases appear to me to be irreconcilably 
in conflict, unless the case of Mann v. Pentz 
proceeded upon the ground that, under such 
13th section, there could be no liability 
against the stockholder, unless a call had' 
been made in pursuance of that section, or 
upon the ground that the statute of New 
York had provided a different remedy 
against delinquent stockholders; and the lat- 
er ease, in which the plaintiff was the receiv- 
er of a foreign corporation, "with power" (as 
is stated) "to sue for, collect, receive, and 
take into possession, all the goods, rights, and 
credits" of such corporation, shows that a 
receiver with these powers, (such as are or 
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dinarily conferred upon receivers under judg- 
ment creditors' bills), had a right to sue for 
the unpaid balance of subscriptions, and 
that, when there -was nothing to the contrary 
appearing in the ease, the receiver might re- 
cover the amount, without showing anything 
more than the fact that the defendant had 
become a stockholder? and had failed to pay 
the full amount of his stoek. 

The ease of Dayton v. Borst seems to be 
full authority for the position, that a receiver 
appointed in this suit would, under the case 
made by the bill, be entitled to recover the 
unpaid balances due from the stockholders 
of the defendant, to such extent as would 
enable him to pay the plaintiff's demand; 
and, as the question is one of state law, and 
.the decision in Dayton v. Borst was made 
by the highest court of the state, without the 
express dissent of any of its judges, I shall 
rule the demurrer in this case on the author- 
ity of that decision, as the latest exposition 
of the law of this state upon the questions 
Involved in its determination. 

I confess, that a bill framed according to 
the views expressed in the cases of Wood v. 
Dummer and Mann v. Pentz, and making 
the corporation, and its delinquent stockhold- 
ers, parties defendants, seems to me a more 
appropriate form of proceeding in the case 
of a domestic corporation; and no insuper- 
able objection to adopting that form of pro- 
ceeding in the case of a foreign corporation, 
at least so far as to make stockholders in de- 
fault parties defendants in a state court, now 
occurs to me, or has been suggested by the 
counsel. The equitable attachment of the 
demand of the corporation, against such de- 
faulting stockholders, thus made defendants, 
would be an important consideration in fa- 
vor of such a form of proceeding; but, as it 
has not been adopted in this case, it is not 
necessary now to decide whether such a bill 
could be maintained upon the case stated by 
the plaintiff. 

The demurrer is overruled, but with leave 
to the defendant to answer, within thirty 
days after notice of the order overruling the 
demurrer, on the payment of costs. 
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WINANS v. NEW YORK & E. R. CO. 

[Pish. Pat. Cas. 213; Merw. Pat. Inv. 422.] i 

Circuit Court, N. D. New York. June, 1856.2 

Patents for Inventions— Sufficiency of Speci- 
fications—Action for Infringement 
— Railroad Cars. 

1. The patent and the certified copy of the 
record thereof, in December, 1854, and the cer- 
tified copy of the drawings deposited by the 
patentee in the patent office, on the 19th No- 
vember, 1838, with the references thereon, are 
under the provisions of the act of congress of 

i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
422, contains only a partial report.] 

2 [Affirmed in 21 How. (62 U. S.) 88.] 



March 3, 1837 [5 Stat. 191], prima facie evi- 
dence of the particulars of the invention pat- 
ented. 

2. If the jury finds the plaintiff's patent to be- 
valid, and that the defendants have infringed, 
they will have no difficulty in reaching the con- 
clusion that the invention claimed by the plain- 
tiff was put in use by the defendants, because- 
such use was known to be advantageous. 

3. If the specification of the plaintiff's claim 
is too broad, and he thereby claims to be the- 
first inventor of that which was old and in pub- 
lic use before his alleged discovery and inven- 
tion, and which is absolutely necessary to an 
organization constituting the arrangement and 
connection claimed by the plaintiff as his in- 
vention, and having the capacity to operate up- 
on the principles of his invention, he is not 
entitled to recover in action, although some sub- 
stantial part of the invention claimed, or some 
new combination of mechanical powers or de- 
vices, described in the patent, may have been 
first invented and discovered by him. 

4. When a patentee specifies what he claims- 
as new, every mechanical part, principle, or 
combination which he mentions in his specifica- 
tion, but which are not included in his inven- 
tion, as claimed and limited, must, by neces- 
sary implication be considered as admitted to be- 
old, or in use before; and the patent is not in- 
valid, because the patent has not in express 
words particularly stated them to be old, nor 
described the particular manner of their con- 
struction. 

This was an action on the case tried before- 
Judge Hall and a jury, to recover damages 
for the infringement of the letters patent for 
"a new and useful improvement in the con- 
struction of ears or carriages intended to trav- 
el upon railroads," granted to Ross Winans, 
October 31, 1834. A portion of the specifica- 
tion and the claims will be found in the re- 
port of the case of Winans v. Eaton [Case- 
No. 17,861]. The charge of the court related 
mainly to the construction of the patent, foiv 
from the evidence offered, it sufficiently ap- 
peared, that, if the claims of the patentee- 
were construed as insisted upon by the de- 
fendants, the patent was void for want of 
novelty, and the plaintiff could not recover. 

J. A. Spencer, D. L. Seymour, C. M. Keller,, 
and S. Blatchford, for plaintiff. 

D. B. Eaton, S. Hubbell, and S. Stevens, 
for defendant. 

HALL, District Judge (charging jury). I 
am very happy to inform you that there is a 
prospect of this case being very speedily dis- 
posed of. These are the rulings, gentlemen,, 
which the court has determined to make, in 
delivering to you the charge which is to guide- 
you in determining your verdict. 

1st. The patent itself is prima facie evi- 
dence of the novelty and utility of the inven- 
tion patented. The issuing of the patent is;- 
also prima facie evidence that the specifica- 
tion, when delivered, was accompanied with 
drawings and written references thereto, as- 
then required by statute. So also the pat- 
ent,- and the certified copy of the record 
thereof, in December, 1854, and the certified 
copy of the drawings deposited by the pat- 
entee In the patent office on the 19th Novem- 
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ber, 1838, with the references thereon, are, 
under the provisions of the act of congress, 
of July 4, 1836 [o Stat 117], prima facie evi- 
dence of the particulars of the invention pat- 
ented. 

2d. It can hardly be necessary to occupy 
the time of the jury upon the question of 
utility, for the reason that, if the jury find 
the plaintiff's patent to be valid, and that 
the defendants have infringed, they will, it 
is believed, have no difficulty in reaching the 
conclusion that the invention claimed by the 
plaintiff was put in use by the defendants, 
because such use was known to be advan- 
tageous. On the question of novelty, I shall 
presently give other instructions. 

3. It is necessary that you should under- 
stand what the plaintiff claims as his inven- 
tion; that is, what is covered by the terms 
of the claim contained in his specification. 
The plaintiff, by his specification, does not 
claim to be the first inventor of the first 
railroad car or carriage, run upon eight 
wheels; nor does he claim to be the discov- 
erer of the different effects produced by the 
near and by the remote position of the wheels 
of an ordinary four-wheeled car. He ad- 
mits by his specification that the different 
effects produced by these different positions 
of the wheels in a four-wheeled car were 
known, and he also admits that the knowl- 
edge that placing the axles of such wheels 
comparatively near together, enabled the car 
to pass curves of short radius with the least 
friction, but at the same time rendered it 
less suited to the attainment of the steadi- 
ness of motion desired; together with the 
knowledge that the remote position of such 
wheels gave greater steadiness of motion 
to the car, and greater relief from the lat- 
eral and vertical vibrations, and the fre- 
quent shocks and concussions caused by 
minute obstructions and irregularities on the 
track, had caused the adoption, in the modes 
of construction then in use, of a compro- 
mise in regard to the distance between the 
fore and hind wheels of the four-wheeled 
car; which compromise, he says, was then 
most commonly made, between the evils re- 
sulting from a considerable separation and a 
near approach of the wheels of the four- 
wheeled ear. He then says that by the 
modes of construction then in use, one of 
these advantages of positions of wheels must 
be sacrificed to the other, by which, and by 
the statement in regard to the usual compro- 
mise, he is understood to mean that no mode 
of construction then in public use would al- 
low the full advantages of both these posi- 
tions of the wheels (the near and the re- 
mote) to be attained at the same time; and 
that in practice, a part of the advantages re- 
sulting from each position was (by the com- 
promise in regard to the distance between 
the wheels, adopted in the modes of con- 
struction then in use) necessarily sacrificed, 
in order to obtain part of the advantages of 
the other position. He afterward, in stating 
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the object of his invention, informs us that 
he seeks to attain that object by the before- 
mentioned desideratum of combining the ad- 
vantages of the near and distant coupling of 
the axles, and other means, to be therein- 
after described. He then describes the 
means by which this desideratum is to be 
obtained; the construction of two bearing- 
carriages, each with four wheels; the two 
wheels upon each side of these carriages to 
be placed very near each other, there being 
no necessity that the space between the flan- 
ges should be greater than is necessary to 
prevent their contact; the placing upon these 
bearing-carriages of a bolster of proper 
length, extending across between the two 
pairs of wheels; the placing on the top of 
this lower bolster of another of equal 
strength, and connecting the two together by 
a center-pin or bolt, passing down through 
them, and thus allowing them to swivel and 
turn upon each other, in the manner of the 
front bolster of a common road- wagon; the 
plaeing of the body of a passenger or other 
car, of double the ordinary length of those 
used upon four wheels, so as to rest its whole 
weight upon the two upper bolsters of the 
two bearing-carriages, at, near, or beyond 
the ends of the car body, so that such weight 
shall be borne substantially upon the central 
portion of the bolsters, being also the cen- 
tral portion of the bearing-carriages. His 
disclaimer, which follows, is in this lan- 
guage: 

"I do not claim as my invention the run- 
ning of ears or carriages upon eight wheels, 
this having been previously done; not, how- 
ever, in the manner or for the purposes here- 
in described, but merely with a view of dis- 
tributing the weight carried, mi«re evenly up- 
on a rail, or other road, and for objects dis- 
tinct in character from those which I have 
had in view, as hereinbefore set forth; nor 
have the wheels, when thus increased in 
number, been so arranged and connected 
with each other, either by design or acci- 
dent, as to accomplish this purpose." 

This disclaimer excludes from his subse- 
quent claim no mode of arranging and con- 
necting the eight wheels, which constitute 
the two bearing-carriages, with an eight- 
wheeled railroad car, except those modes 
where the use of eight wheels was adopted 
merely with the view of distributing the 
weight carried more evenly upon a rail, or 
other road, and for objects distinct in char- 
acter from those of enabling a car with a 
comparatively long body to turn curves with 
facility and safety, and with less friction. 
His subsequent claim furnishes a further 
limit of the invention claimed, and this claim 
embraces, by its specific language and ex- 
press terms, the manner of arranging and 
connecting the eight wheels, which consti- 
tute the two bearing-carriages, with a rail- 
road ear before described in the plaintiff's 
specification, by the means set forth, or any 
others which are analogous and dependent 
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on the same principles; and it embraces 
nothing more. Therefore, according to the 
import and true construction of the plaintiff's 
patent and specification, he claims to he the 
first inventor of "a new and useful improve- 
ment in the construction of cars and car- 
riages intended to travel upon railroads"— 
which improvement consists in the manner 
of arranging and connecting the eight wheels, 
which constitute the two bearing-carriages, 
with a railroad car, the object of which is to 
make such an adjustment of the wheels, ax- 
les, and bearings of the car, as shall enable 
a. car with a comparatively long body to pass 
curves with greater facility and safety, and 
less friction; and as shall at the same time 
cause the body of the car to pursue a more 
smooth, even,' direct, and safe course over 
the curvatures and irregularities, and over 
the straight parts of the road. 
. 4. The manner of such arrangement and 
connection is to place upon the upper bolsters 
of two bearing-carriages, each having four 
wheels, with the flanges of each pair of 
wheels very near together, the body of a car, 
so as to rest its weight and have the bearing 
of the load upon the center, or central por- 
tion of the bearing-carriages; the bolsters of 
the bearing-carriages and car-body respect- 
ively being connected by center-pins or bolts, 
so as to allow them to swivel and turn upon 
each other, in the manner of the front bolster 
of a common road-wagon, and the bolsters 
being placed at, near, or beyond the ends of 
the body, and the closeness of the fore and 
hind wheels of each of the two bearing-car- 
riages, coupled as remotely from each other 
as may be desired, or can conveniently be 
done, for the support of one body, is a most 
important feature of the invention, with a 
view to the objects, and on the principles set 
forth in the specification. 

5. The patentee does not claim to be the 
inventor of a car-body (either for freight or 
for passengers), of a new or peculiar con- 
struction, in size or form, nor of any single 
and wholly separate part of the entire car; 
but he claims as his invention, the manner 
of arranging and connecting the eight wheels 
Which constitute the two bearing-carriages, 
with a railroad car, in the manner and by 
the means described in his specification, for 
the ends before described, whether such rail- 
road car is adapted to the transportation of 
freight or of passengers. The leading prin- 
ciple set forth in the specification, upon which 
the arrangement and connection act, to ef- 
fect the objects aimed at, is, that by the 
contiguity of the fore and hind wheels of 
each bearing-carriage, and the swiveling mo- 
tion of the trucks or bearing-carriages, the 
planes of the flanges of the wheels conform 
more nearly to the line of the rails, and the 
lateral friction of the flanges on the rails 
while entering, passing through, and leav- 
ing curves, is thereby diminished; while at 
the same time, in consequence of the two 
bearing-carriages being arranged and con- 
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nected with the body of a passenger or bur- 
then car by means of the king-bolts or cen- 
ter-pins and bolsters, placed as remotely 
from each other as may be desired, or can 
be conveniently done, and with the weight 
bearing upon the central portion of the bols- 
ters and bearing-carriages, the injurious ef- 
fect of the shocks and concussions received 
from the slight irregularities and imperfec- 
tions of the track, and other minute disturb- 
ing causes, are greatly lessened. 

6th. The plaintiff has then clearly and dis- 
tinctly claimed the manner of arranging and 
connecting the eight wheels, which consti- 
tute the two bearing-carriages, with a rail- 
road car, in the manner described in his spec- 
ification, so as to accomplish the end pro- 
posed by the means set forth, or by any oth- 
ers which are analogous and dependent up- 
on the same principles. And he has not by 
the disclaimer, in his specification or other- 
wise, circumscribed or limited this claim by 
admitting the previous use or disclaiming the 
invention of the mode of connecting and ar- 
ranging the eight wheels in two bearing-car- 
riages or trucks of four wheels each, with a 
car-body or platform,* by means of bolsters 
and center-pins or bolts, allowing these 
trucks to swivel upon their center, so as to 
suit the lateral curves of the railroad, and 
also to run upon the straight track, and also 
allowing a railroad car-body of any conven- 
ient length, consistent with the required 
strength of such body, to be run upon such 
bearing-carriages upon curves of short radi- 
us—thus rendering unnecessary the compro- 
mise which the patentee represents in his 
specification it was, prior to his invention, 
necessary to make. If the patentee intended 
to claim only the exclusive center-bearing, 
and an unusual or previously unknown prox- 
imity of the wheels on either side of the sepa- 
rate bearing-carriages, or either of these fea- 
tures separately, he should have limited his 
claim to the particular features or feature 
intended to be claimed; or, if he intended to 
take a patent for a combination only, he 
should have expressly claimed the invention 
of such combination, and should have point- 
ed out clearly and exactly the elementary 
parts of such combination. He has done 
neither. Nor has he by the terms of his dis- 
claimer and claim, when considered in con- 
nection with those parts of the specification 
which necessarily exclude the conclusion that 
the patentee knew or intended to admit that 
railroad cars, running upon two four-wheeled 
swiveling trucks, were generally known to 
the public, or known to those interested in 
their adoption and use, or even when these 
are considered in connection with the evi- 
dence, showing the use, to some extent of 
such railroad cars, limited his claim to the 
form, substance, mechanical properties, func- 
tions or action of any number less than the 
whole of the separate parts or devices which, 
by the united mechanical action in the ar- 
rangement and connection claimed as his in- 
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vention, give effect and utility, as well as the 
peculiar character and distinguishing prin* 
ciple, to such arrangement and connection. 
He, therefore, embraces in this claim of his 
improvement the use of the two four-wheeled 
swiveling-trucks, so arranged and so connect- 
ed to the body of the car as to allow the 
trucks, when used under, or at, or near the 
ends of a car-body at any convenient distance 
from each other, to adapt themselves to the 
lateral curves of the road. 

And, therefore, if you find as a fact, that 
which I understand is conceded in this ease, 
that the use of two four-wheeled swiveling- 
trucks, so arranged and so connected to the 
body of a car as to allow the trucks, when 
under, or at, or near the ends of a car-body, 
at any convenient distance from each other, 
to adapt themselves to the lateral curves of 
the road, is absolutely neeessary to an organi- 
zation constituting the arrangement and con- 
nection claimed by the plaintiff, and hav- 
ing the capacity to operate upon the princi- 
ples of the invention claimed (as such claims 
are construed by this court) in order to attain 
to any useful extent the objects stated in 
the plaintiff's specification; and if you shall 
also find, as a fact, that ears constructed with 
the body of such length as to rest upon the 
bolsters, remotely placed at or near the ends 
of the ear-body, and the lower bolster resting 
upon two four-wheeled trucks, swiveling up- 
on their centers, so as to adapt themselves 
to the lateral curvatures of a railroad, by 
means of the use of such bolsters, connected 
by and swiveling upon center-pins or king- 
bolts, were known and in public use in the 
United States prior to the time of the al- 
leged invention, then the jury must find a 
verdict for the defendant, whether such 
trucks were constructed with or without a 
spring to each wheel, or whether the wheels 
thereof were coned or cylindrical upon their 
threads, or revolved with, or were loose up- 
on their axles; because the plaintiff having 
suffered both the original and extended terms 
of his patent to expire, without having filed 
in the patent office, according to the provi- 
sions of the seventh section of the act of 
March 3, 1837, a disclaimer of part of the 
thing claimed and patented as new, and still 
claiming in this suit to be the first inventor 
of everything which he claims as new in his 
patent, is precluded from claiming the bene- 
fits conferred, under certain circumstances, 
by the provisions of said seventh section, 
and because, if the specification of the plain- 
tiff's claim is too broad, and he thereby 
claims to be the first inventor of what was 
old and in public use before his alleged dis- 
covery or invention, and which is absolutely 
necessary to an organization, constituting the 



arrangement and connection claimed by the 
plaintiff as his invention, and having the ca- 
pacity to operate upon the principles of the 
invention claimed by the plaintiff; he is not 
entitled to recover in this action, although 
some substantial part of the invention claim- 
ed, or some new combination of mechanical 
powers or devices, described in the patent, 
may have been first invented and discovered 
by the plaintiff. 

7th. I do not deem it neeessary to do so, 
but at the suggestion of the counsel, I will 
add, that bearing-carriages constructed in 
any of the modes usually practiced at the 
date of the patent, (being, except in regard 
to the required close proximity of the two 
wheels on either side of the bearing-car- 
riages, which constitute or embody what 
have been called the alternative modes of 
construction), having been in common use at 
the date of such patent, and that fact ap- 
pearing on the face of the specification, it 
was unnecessary to describe particularly the 
mode of constructing such bearing-carriages, 
or the other elements which form portions of 
the car, containing the arrangement and con- 
nection which the plaintiff claims to have in- 
vented, if such other elements were well 
known and in common use; and as the pat- 
entee specifies, that he claims as new the 
before described manner of arranging and 
connecting the eight wheels, which consti- 
tute the two bearing-carriages, with a rail- 
road car, every 1 mechanical part, principle, or 
combination which he mentions in his specifi- 
cation, but which are not included in his 
invention, as claimed and limited, as before 
stated, must by necessary implication be 
considered as admitted to be old, or in use 
before; and the patent is not invalid, because 
the patent has not in express words particu- 
larly stated them to be old, nor described the 
particular manner of their construction. 

8. It being conceded, in this case, that the 
defendant has not used the long, single spring 
described in the plaintiff's specification as 
part of the means, in one mode of construc- 
tion, of connecting the two wheels on either 
side of the bearing-carriages, it is not now 
material or necessary to determine that said 
long spring is or is not claimed as a part 
of the plaintiff's invention; but at the re- 
quest of the plaintiff's counsel I shall express 
my opinion upon that question, and my opin- 
ion is, that it is not so claimed. 

The jury found a verdict for the defendants. 

[This charge was approved, and judgment 
for defendants affirmed, in 21 How. (62 U. S.> 
88.] 

[For other cases involving this patent, see 
note to "Winans v. Schenectady & T. R. Co.. 
Case No. 17,865.] 
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Case. JSTo. 17,864. 

WINANS v. NEW YORK & H. R. CO. 

[4 Fish. Pat. Cas. 1; Merw. Pat Inv. 421; 
61 Jour. Fr. Inst. (3d S.) 316.] i 

Circuit Court, S. D. New York, Nov., 1855. 

Patents for Inventions— Railroad Cars— Orig- 
inal. Invention — Public Use. 

1. The invention of Winans was an improve- 
ment in the four-wheeled ear previously in ex- 
istence, and consisted in the arrangement and 
construction and adjustment of the eight-wheel- 
ed car, as a whole, as described in his specifica- 
tion. 

2. The circumstance that a person has had 
an idea of an improvement in his head, or has 
sketched it upon paper, or has drawn it, and 
then gives it up, or neglects it, does not in judg- 
ment of law constitute or have the effect to con- 
stitute him a first and original inventor. 

[Approved in Reeves v. Keystone Bridge Co., 
Case No. 11,660.] 

3. It is not the person who has only produced 
the idea that is entitled to protection as an in- 
ventor, but he who has embodied the idea into 
a practical machine, and reduced it to practical 
use. 

4. Where one is engaged in producing some 
new and useful instrument, and who has em- 
bodied it into a machine and endeavored to re- 
duce it to practice by experiments, if he fail 
of success and abandon it, that consideration 
affords no impediment to another, who has tak- 
en up the same idea and has gone on perse- 
veringly until he has perfected it and brought 
it into practical and useful operation. 

5. Upon the trial of an action brought after 
the act of 1837 [5 Stat. 191], upon a patent 
granted prior to that act, it is a defense, that 
the invention was in public use prior to the ap- 
plication. 

6. Public use means the use of the perfected 
invention. If it be experimental, to ascertain 
the utility, value, or success of the thing in- 
vented, by practice, it will not be fatal to the 
patent. 

[Cited in Harmon v. Struthers, 57 Fed. 641.] 

7. A patent for an improvement does not ab- 
sorb the thing improved, or give the right to 
the patentee to use it. 

8. The court, having given all instructions 
and stated all principles of law deemed neces- 
sary, declines to give special instructions pray- 
ed for by the parties. 

This was an action on the case tried before 
NELSON, Circuit Justice, and a jury, to re- 
cover damages for the infringement of letters 
patent for "improvement In the construction 
of cars or carriages intended to travel upon 
railroads," granted to Ross Winans, Octo- 
ber 1, 1834, and extended for seven years 
from October 1, 184S. The material portion 
of the specification is quoted in the report 
of the case of Winans v. Eaton [Case No. 17,- 
861]. 

C. M. Keller and J. H. B. Latrobe, for 
plaintiff. 

C. W. Sandford and W. Whiting, for de- 
fendants. 

NELSON, Circuit Justice (charging jury). 
The first question in this case is, what is the 

i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
421, contains only a partial report] 
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thing, the machine or instrument, which the 
plaintiff claims to have invented? It is essen- 
tial to comprehend this, in order to ascer- 
tain whether it is new, never before known, 
or in public use; and is also essential to en- 
able you to determine whether the ears used 
by the defendants are a violation of the 
patent. It will be necessary, therefore, in the 
first instance, to turn your minds to the pat- 
ent and the description of the improvement 
claimed, which is there to be found. The 
description, I think I may say, is one of un- 
usual clearness and precision for instruments 
of this character. We have had no difficulty 
in ascertaining from it the improvement as 
claimed by the patentee, as it defines not 
only the arrangement and construction of 
the car— the running gear and the body— but 
also the principles governing the same, and 
upon which the improvement is founded. 
The patentee refers in the beginning to the 
numerous curvatures in the railroads of this 
country, the radius of which, in many in- 
stances, is but a few hundred feet, and to the 
friction arising between the flanges of the 
wheels and the rails, causing a loss of power, 
and destruction of both wheels and rails. He 
then refers to the high velocities on rail- 
roads by the modern improvements in loco- 
motive engines, and the demand of public 
opinion— of the business interests of the coun- 
try—for this description of speed, and also to 
the consideration, that certain things in the 
construction of both roads and cars become 
important which were not, and would not 
have been, at the old rates of speed. He ob- 
serves that the great momentum of the .load 
and intensity of the shocks and concussions 
are among the things to be noted and provid- 
ed for. 

The patentee then refers to the fact that 
passenger and other cars, in general use up- 
on railroads', have but four wheels, the axles 
of which are placed from three and a half 
to five feet apart, the distance being govern- 
ed by the nature of the road upon which they 
are run, and other considerations. He then 
observes that when the cars (meaning the 
four-wheeled cars) are constructed so that 
the axles retain their parallelism, and are at 
a considerable distance apart, there is, of ne- 
cessity, a tendency in the flanges of the 
wheels to come in contact with the rails, es- 
pecially on a curvature of a short radius, as 
the axles then vary more from the direction 
of the radii; and that, from this considera- 
tion, when taken alone, it would appear to 
be best to place the axles as near eaeh other 
as possible, thus eausing them to approach 
more nearly to the direction of the radii of 
the curves, and the planes of the wheels to 
be more in the line of the rails. But there are 
other considerations, he says, that must not be 
overlooked in the construction of the car, 
namely, the increased force of the shocks 
from obstructions at high velocities; and 
he observes that the greater the distance be- 
tween the axles, while the length of the body 



WINANS (Case No. 17,864) 



[30 Fed. Cas. page 274] 



remains the same, the less is the influence 
of these shocks and concussions. In con- 
sequence of this, he says a compromise is 
most commonly made between the evils re- 
sulting from a considerable separation and a 
near approach, as by the modes of construc- 
tion now (meaning then) in use in respect to 
the four-wheeled cars, one of the advantages 
which he has referred to must be sacrificed 
to the other. The patentee then refers to the 
fact that the lateral curvatures of the roads, 
together with their irregularities, create these 
difficulties— are at the foundation of these 
difficulties. It becomes very important, 
therefore, he observes, both as regards com- 
fort, safety and economy, to devise a mode 
of combining the advantages derived from 
placing the axles a considerable distance 
apart, with those of allowing them to be 
situated near to each other. 

Now, gentlemen, this is a result to which 
the patentee arrives after his discussion of 
the various difficulties to be encountered in 
the construction of the car, and it may be 
said to be the leading idea— the general prin- 
ciple—the fundamental principle, if you 
please— embodied in the eight-wheel car, and 
which he has subsequently described. I 
will call your attention to it again, because it 
brings out the principle upon which the eight- 
wheel car has been constructed by the pat- 
entee. It tends, therefore, very much to de- 
velop the leading features, the controlling 
features of that construction. He says: It 
becomes very important, both as regards 
comfort, safety, and economy, to devise a 
mode of combining the advantages derived 
from placing the axles at a considerable dis- 
tance apart, with those of allowing them to 
be situated near to each other. He then re- 
fers to the attempt to overcome these diffi- 
culties by the use of eoned wheels, and to 
the partial remedy thereby, but points out 
the failure of the use of those alone, under 
high velocity, to g&t rid of the embarrass- 
ment. 

The patentee then explains the object of his 
invention, which, among other things, is to 
make such an adjustment or arrangement of 
the wheels and axles as shall cause the body 
of the car or carriage to pursue a more even, 
direct, and safe course than it does as cars 
are ordinarily constructed, both over the 
curved and straight parts of the road, by the 
desideratum of combining the advantages of 
the near and distant couplings of the axles, 
and other means which he has described. 

He then describes the arrangement and 
construction of his cars, which I will not take 
up your time in reading. It has been read so 
often and so frequently illustrated and exem- 
plified in the progress of this trial, that I 
have no doubt you are familiar with it It 
will be found upon the copy of the patent 
which I have between folios twenty-one and 
twenty-eight. And then comes the claim. 
The patentee says, after describing the con- 
struction, of his car: 



"I do not claim as my invention the running 
of ears or carriages upon eight wheels, this 
having been previously done; not, however, 
in the manner or for the purposes herein de- 
scribed, but merely with a view of distribut- 
ing the weight carried more evenly upon a 
rail or other road, and for objects distinct in 
character from those which I have had in 
view, as hereinbefore set forth. Nor have the 
wheels, when thus increased in number, been 
so arranged or connected with each other, ei- 
ther by design or accident, as to accomplish 
this purpose. What I claim, therefore, as my 
invention, and for which I ask a patent, is, the 
before-described manner of arranging and con- 
necting the eight wheels, which constitute the 
two bearing carriages, with a railroad car, 
so as to accomplish the end proposed by the 
means set forth, or by any others, which are 
analogous and dependent upon the same prin- 
ciples." 

The claim itself explains the improvement 
set up by the patentee. It is the arrangement 
and construction and adjustment of the eight- 
wheeled ear, as described in his specification, 
the car as a whole. The patentee claims no 
right as inventor to any of the constituent 
parts of the car, the wheels, the axles, and pe- 
culiar construction or framing of the running 
gear of the bearing carriages, the contrivances 
by which they are connected together, the 
springs, the bolsters, the turning of them up- 
on the center, or the swiveling of the trucks 
—nothing of this is claimed as new on the 
part of the patentee. This is plain from the 
terms of the claim, which is the construction 
and arrangement and adjustment of these 
various parts into a car as a whole, com- 
bining the advantages which he has set forth 
as he claims. 

Now, it is proper to observe, that this im- 
provement, as claimed by the patentee, is 
made upon the existing four-wheel car then 
in general use, and which, as has appeared in 
the progress of this trial, is still in use in 
England, and probably upon the Continent, 
unless they have adopted our eight-wheel 
cars, some specimens of which I have under- 
stood have been sent to the Continent. It 
will, therefore, be proper and useful for you 
to examine this four-wheel car as then in 
general use, and the evidence in respect to 
it. Models have been introduced and exem- 
plified, and no doubt you understand it But 
you should inquire into this fact, in order to 
ascertain whether or not the difficulties de- 
scribed by the patentee existed upon curved 
roads at great velocity, I mean as respected 
this four-wheel ear then in use upon roads 
with high velocity and with short curves— 
and whether or not the eight-wheel car, as 
arranged and constructed by the patentee, is 
an improvement upon it This is one of the 
questions in the case for your consideration, 
and, as to this, you will probably not have 
much difficulty. From the time they were 
first brought out in Baltimore— I mean the 
eight-wheeled cars— it is admitted on all 
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sides, that tliey have generally taken the 
place of the previous four-wheel car, and 
their use soon spread throughout the "rail- 
roads of the United States, and, for aught 
that appears before us in this trial, the first 
construction and arrangement, and adapta- 
tion of those eight-wheel cars to the railroads 
of this country was in Baltimore, and they 
were constructed and arranged for the Bal- 
timore and Ohio Railroad Company, and the 
Washington branch of it. It was offered, it 
is true, to be shown, on the part of the de- 
fendants, that one— that is, an eight-wheel 
car— was brought out in Massachusetts in 
1838, but that fact, at that late day, affords 
no exception to the truth of the remark I 
have made; for the eight-wheel ear, what 
is claimed by the patentee to be the perfected 
car, the car completed, and upon which the 
patent was founded, was made as early as 
the beginning of the winter, some time in 
.December, 1834— the Washington cars, four 
years before the eight-wheel ear in Massa- 
chusetts. 

Now, gentlemen, if I have succeeded in ex- 
plaining to you the improvement described 
in the plaintiff's patent, and claimed by 
him, upon these four-wheel cars, by the con- 
struction of an eight-wheel car, as I hope 
I have, the next question to which your at- 
tention must be called is this— whether or not 
this improvement as thus described in the 
patent, and as first brought out in Baltimore 
— whether this was the improvement of the 
plaintiff. This is one of the material ques- 
tions in the case, which, as you have already 
discovered, has been most seriously contested 
between the parties. After calling to your 
minds the construction given by the court to 
the patent, and to what constitutes the im- 
provement which is claimed to have been 
reduced to practical use— after you have as- 
certained and comprehended this improve- 
ment claimed by the plaintiff, and described 
in his patent— after this, which is a question 
of law (I mean so far as the construction of 
the patent is concerned), after you have as- 
certained what is claimed by the plaintiff as 
his improvement, the question whether or 
not he was the first inventor of it is a ques- 
tion of fact, which belongs to you to deter- 
mine. The burden of the evidence— for the 
greater portion of the time, the long time 
which has been consumed in this trial— has 
been directed on both sides to the solution of 
this question. The patent of the plaintiff, 
given in evidence, and the extension of it for 
seven years, which has been given in evi- 
dence, together with the testimony of the ex- 
perts introduced on the part of the plain- 
tiff in the opening of the ease, furnish prima 
facie evidence that the plaintiff was the first 
and original inventor of the improvement 
claimed, and of its utility; and therefore, the 
burden of showing that he was not the first 
and original inventor, and of the inutility of 
the patent, rests upon the defendants. Thej r 
are obliged to assume this position in that 



stage of the trial. Accordingly, they have 
gone into evidence at large for the purpose 
of satisfying you upon these points, and you 
have before you, first, the evidence from 
Baltimore, for the purpose of showing this— 
that, assuming the car described in the 
plaintiff's patent to be the improvement up- 
on the four-wheel ear, and that it was new 
and useful, yet the defendants insist upon 
this evidence, that the plaintiff was not the 
first inventor, but that somebody else was. 
They refer to the timber, the wood, and the 
trestle cars, and much evidence has been 
given in respect to these cars. The plain- 
tiff, on the contrary, insists that neither of 
them embodied his improvement, or that if 
any of them did, it was constructed after, his 
invention, which it is claimed is carried 
back upon the evidence to the fall or begin- 
ning of the winter of 1830. Now, gentlemen, 
I am not going over this evidence on either 
side. It has been so amply and ably dis- 
cussed by the learned counsel upon both 
sides, that I can not doubt that you are 
familiar with every material portion of it. 
It will be for you to say, upon the evidence, 
whether or not the defendants have furnish- 
ed evidence to satisfy you that the plaintiff 
was not the first and original inventor, but 
that somebody else was. They have, that bur- 
den upon them. It will be for you to deter- 
mine, upon the whole of the evidence, wheth- 
er they have overcome the patent, -and the 
evidence furnished in support of it. 

Then another ground is taken, viz: that 
there is nothing new in the arrangement or 
construction of the car, as described in the 
patent, but that it was old, and before in 
public use; and they say that it is to be 
found in Chapman's patent and drawings, 
and also in Tredgold and Fairlamb's— al- 
though as to the two latter, they are not 
much relied upon— in the Quincy car, in the 
Allen locomotive, and in the Jervis locomo- 
tive. All these have been brought out in 
the progress of the trial, and amply exam- 
ined and discussed, and I am persuaded that 
you are entirely familiar with all the evi- 
dence bearing upon this branch of the case. 
The question upon it will be, whether or 
not you find the improvement of the plain- 
tiff—the improvement existing in the arrange- 
ment and construction of his eight-wheel ear 
upon the four-wheel car— whether you find 
that improvement in any one or all of these 
patents or machines— not whether they have 
eight wheels and two trucks, free to swivel 
or rock; but the question is, whether the 
peculiar arrangement, adjustment, and con- 
struction of the cai— the wheels and trucks in 
relation to the road— claimed in the patent, 
and which I have endeavored to explain to 
you, on the principles which the patentee has 
developed— whether that embodiment thus 
found in the eight-wheel ear is to be found 
in either of these structures to which you 
have been referred. That is the question. 
Another ground of defense set up on the 
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part of the defendants is, that Mr. Imlay is 
the inventor. You recollect his testimony, I 
have no doubt. It is claimed that he carries 
back the construction, or the idea, if not the 
construction, of the eight-wheel car, to 1829. 
It is, however, proper to say, in respect to 
this witness, that he spoke doubtingly as to 
time. He would not speak positively. It 
was a matter of memory with him. I noted 
his evidence particularly. He was uncertain 
as to time. But, whatever that time was 
(and I refer to his interview with the com- 
mittee of the French Town Railroad), he says 
he made a rough sketch of his idea of an 
eight-wheel car at this time, whatever time 
that may be, and that he made a contract 
with the road to build a car, as he thinks, but 
which fell through in consequence of his part- 
ners not concurring with him; and then we 
hear no more of his connection with an eight- 
wheel car until he removes from Baltimore 
to Philadelphia, in 1833, and brings out, I 
think, the "Victory," in 1834 or 1835, 1 am not 
certain which. I refer more particularly to 
the evidence of this witness, for the purpose 
of stating to you a principle of law. Now, 
the circumstance that a person has had an 
idea of an improvement in his head, or has 
sketched it upon paper— has drawn it, and 
then gives it up — neglects it— does not, in 
judgment of law, constitute or have the ef- 
fect to constitute him a first and original in- 
ventor. It is not the person who has only 
produced the idea, that is entitled to protec- 
tion as an inventor, but the person who has 
embodied the idea into a practical machine, 
and reduced it to practical use. He who has 
first done that is the inventor who is entitled 
to protection. 

A kindred principle, also, it may be proper 
to state here, which is, that where a person 
engaged in producing some new and useful 
instrument or contrivance, and who has em- 
bodied it into a machine, and endeavored to 
reduce it to practice by experiments— if those 
trials fail— if he fail in success and abandon 
it, or give it up, that consideration affords no 
impediment to another person, who has taken 
up the same idea or class of ideas, and who 
has gone on perseveringly in his studies, trials, 
and experiments, until he has perfected the 
new idea, and brought it into practical and 
useful operation. He is the person— the meri- 
torious inventor— who is entitled to the pro- 
tection of the law. 

Another ground of defense set up is, that 
the patentee allowed the publie use of his 
improvement, of his eight-wheel ear, upon 
the Baltimore and Ohio Railroad, before he 
made his application for a patent. Now, it 
is undoubtedly true, as the law stood at the 
time of this patent, in October, 1834, that 
the public use of the invention, with the con- 
sent of the patentee, or sale of it, prior to 
the time of his application for a patent, op- 
erated as a forfeiture— as a dedication to the 
publie. This, however, means the use of the 
perfected invention— the invention complete. 



If the use be experimental, to ascertain the 
value, or the utility or the success of the 
thing invented, by putting it into practice 
by trial, sueh use will not deprive the pat- 
entee of his right to the product of his 
genius. The plaintiff, therefore, in this case, 
had a right to use his cars on the Baltimore 
and Ohio Railroad, by way of trial and ex- 
periment, and to enter into stipulations with 
the directors of the road for this purpose, 
without any forfeiture of his rights. He could 
not probably obtain the opportunity of trial 
which was essential to the perfection of his 
improvement without obtaining their consent, 
and, as I have already said, it is the use of 
the improvement after it has been completed 
and reduced to practical success, which op- 
erates as a forfeiture— as a dedication to the 
publie— as a giving it up to the public. 

Now, gentlemen, if, upon consideration of 
these questions which 1 have submitted to 
you, you should come to the conclusion that 
this improvement is a useful one, and that 
the plaintiff is the first and original inventor 
of it, the next question for your considera- 
tion is, the question of infringement. If you 
are against the plaintiff upon either of the two- 
first questions of utility and originality, then, 
of course, this other question will not be 
reached. 

Then, as to the infringement by the defend- 
ants' cars, the question is: Do they embody 
the arrangement and construction of the 
plaintiff's car— in other words, the improve- 
ment in the plaintiff's specification? Im- 
provements, as you have seen during the 
progress of this trial, have been made upon 
the eight-wheel car, since it was brought out 
and put in operation. The swinging bolster 
is an instance, and there are also others that 
have been mentioned in the course of the 
trial. Now, the improvements thus made up- 
on the eight-wheel car do not give any right 
to the thing improved. The plaintiff in this 
case would have had no right to use a four- 
wheel -car, if there had been a patent for it, 
because he had improved it by the eight- 
wheel car. So an improvement upon the 
eight-wheel car does not absorb, or give a 
right to the inventor of that improvement to- 
use the thing improved. Therefore, the ques- 
tion still is, whether or not you find in the 
defendants' organization and arrangement the 
organization and arrangement of the plain- 
tiff's improved car. If you do, the additional 
improvements since made upon it do not dis- 
prove the infringement. It is a question of 
fact for you to determine. Having ascertain- 
ed and comprehended what the improvement 
of the plaintiff is, as claimed in his patent, 
and which I have endeavored to explain to 
you in the beginning of this charge, you will 
apply that to the defendants' cars, and see 
whether it is embodied there. If it is not, 
then there is no infringement. If it is, there 
is an infringement. 

Then, as to the question of damages. It 
is admitted by the counsel for the plaintiff" 
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that the amount stated In the declaration is 
ten thousand dollars. This suit was brought 
January 16, 1849, as stated. They claim 
damages for the years 1847 and 1848. It is 
in evidence that twenty-four eight-wheel pas- 
senger cars, thirty-two freight cars, and 
eight "baggage cars were used in 1847 by the 
defendants, upon their road; and in 1848, 
twenty-five eight-wheel passenger cars, thir- 
ty-five freight cars, and eleven baggage cars. 
It is also In evidence, and it does not seem 
to be contradicted, that the patent fee for the 
right to use an eight-wheel passenger car is 
worth two hundred dollars a car per annum 
for license, and that the freight cars and 
baggage cars would be worth twenty dollars 
per annum. Taking this evidence, and there 
seems to be no contradiction about it, the 
damages claimed, upon the principle which 
I have stated, would exceed considerably ten 
thousand dollars. There is no doubt about 
that. But you are limited, and you can not 
^o beyond that sum. These, gentlemen, are 
all the observations I think it is necessary to 
make to you. 

I have prayers for instructions here, by the 
■defendants' counsel, numbering, I believe, 
eighty, but the counsel must -excuse me from 
going over them. I have given all the in- 
structions, and all the principles of law that 
I deem necessary or useful in the submission 
of this case to you, and whatever else may 
be found in these numerous prayers is be- 
yond what I deem proper to trouble you with, 
for I regard them as not pertinent, nor rele- 
vant, and not material to comment upon. 

The jury, not being able to agree upon a verdict, 
were discharged. 

[For other cases involving this patent, see note 
to Winans v. Schenectady & T. R. Co., Case No. 
17,865.] 
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WINANS v. SCHENECTADY & T. R. CO. 

[2 Blatchf. 279; Merw. Pat. Inv. 416; 53 
Jour. Fr. Inst 256.] i 

Circuit Court, N. D. New York. Sept. 1, 1851. 

Patents for Inventions— Construction of Rail- 
road Caks — Location of Truck — Suf- 
ficiency of Specification. 

1. The claim of Winans' patent, granted Oc- 
tober 1st, 1834, for an "improvement in the 
construction of cars or carriages intended to 
run on railroads," which claim is "the before- 
described manner of arranging and connecting 
the eight wheels, which constitute the two 
bearing-carriages, with a railroad car, so as to 
accomplish the end proposed by the means set 
forth or by any others which are analogous and 
dependent upon the same principles," is a claim 
for the car itself constructed and arranged as 
described in the patent, and evidence that parts 
of the arrangement and construction were be- 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
416, and 53 Jour. Fr. Inst. 256, contain only par- 
tial reports.] 



fore known does not affect the novelty of the 
invention. 
[Cited in brief in Locomotive Engine Safety 

Truck Co. v. Pennsylvania R. Co., Case 

No. 8,453.] 

2. The location of the trucks relatively to 
each other under the body of the car, as well 
as the near proximity of the two axles of each 
truck to each other, form an essential part of 
the arrangement of the patentee, who states, in 
his specification, that the closeness of the fore 
and hind wheels of each truck, taken in connec- 
tion with the use of two trucks arranged as re- 
motely from each other as can conveniently be 
done for the support of the car-body, with a 
view to the objects and on the principles set 
forth by him, is considered by him as an im- 
portant feature of his invention. But the im- 
provement does not consist in placing the axles 
of the two trucks at any precise distance apart, 
or at any precise distance from each end of the 
body; and the specification is sufficient, al- 
though it does not state in feet -or inches the 
exact distance from the ends of the car-body at 
which it would be best to arrange the trucks, 
or what should be the exact distance between 
the axles. 

3. The patent, which was issued in 1S34, had 
no drawings originally annexed to it, and the 
specification contained no reference to any 
drawings. The patent was recorded anew in 
June, 1S37, under section 1 of the act of March 
3d, 1837 (5 Stat. 1911, and a drawing of the 
invention, verified by the oath of the patentee 
under said section 1, was filed in November, 
1838: He'd, in an action for the infringement 
of the patent, that a certified copy of such 
drawing was admissible in evidence under sec- 
tion 2 of said act, in connection with certified 
copies of the patent and specification, and that 
the whole together were prima facie evidence 
of the particulars of the invention and of the 
patent granted therefor. 

4. As a general rule, such a drawing cannot 
be used to correct any material defect in the 
specification, unless it corresponds with a draw- 
ing filed with the original specification for the 
patent; otherwise, in case of discrepancy, the 
specification must prevail. 

5. Nor can such a drawing have the same 
force and effect as if it had been referred to 
in the specification, nor is to be deemed and 
taken as part of the specification. 

6. The specification of Winans' patent said 
nothing about the mode of attaching the car 
to the motive-power or to the next car in a 
train, nor anything about the use of side-bear- 
ings to prevent the rocking of the car from 
side to side, but the drawing filed in November, 
1838, showed that the car was to be attached 
to the motive-power and to the next car in a 
train by its body, and not by a perch from the 
truck, and also showed a provision for side- 
bearings: Held, that the specification afforded 
a sufficient description of the invention inde- 
pendently of the drawing, and that the mode of 
attaching the ear and the use of side-bearings 
did not enter into the essence of the invention or 
constitute any substantial part of the improve- 
ment. 

7. The law allows an inventor a reasonable 
time to perfect his invention by experiment 
and ascertain its utility, before it obliges him 
to take out his patent; and, in the case of 
Winans' invention, experiments could be made 
only by putting the car into the service of those 
controlling lines of railroads. In applying the 
rule, a jury must take into consideration the 
nature of the invention, and all the circumstan- 
ces of the case. But an inventor is bound to 
act in good faith, and must not suffer his inven- 
tion to be used except for the purposes of ex- 
periment. 
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This was an action on the case, tried be- 
fore C'ONKLING, District Judge, in June, 
1850, for the infringement of letters patent 2 
granted to the plaintiff on the 1st of Oc- 
tober, 1S34, for an "improvement in the con- 
struction of cars or carriages intended to run 
on rail-roads." 

At the trial, the plaintiff gave in evidence 
the original patent. It had been recorded 



2 The specification was as follows: 
"To all whom it may concern— Be it known, 
that I, Ross Winans, civil engineer, of the city 
of Baltimore, in the state of Maryland, have 
invented a new and useful improvement in the 
construction of cars or carriages intended to 
travel upon railroads; which improvement is 
particularly adapted to passenger-cars, as will 
more fully appear by an exposition of the diffi- 
culties heretofore experienced in the running 
of such cars at high velocities, which exposition 
I think it best to give in this specification, for 
the purpose of exemplifying the more clearly 
the object of my said improvement. In the 
construction of all railroads in this country, 
which extend to any considerable distance, It 
has been found necessary to admit of lateral 
curvatures, the radius of which is sometimes 
but a few hundred feet; and it becomes impor- 
tant, therefore, so to construct the cars as to 
enable them to overcome the diffictdties pre- 
sented by such curvatures, and to adapt them 
for running with the least friction practicable 
upon all parts of the road. " The friction to 
which I now allude is that which arises from 
the contact between the flanehes of the wheels 
and the rails, which, when it occurs, causes 
a great loss of power and a rapid destruction of 
or injury to both the wheel and the rail, and is 
otherwise injurious. The high velocities at- 
tained by the improvements made in locomotive 
engines, and which are not only sanctioned, 
but demanded, by public opinion, render it nec- 
essary that certain points of construction and 
arrangement, both in the roads and wheels, 
wbich were not viewed as important at former 
rates of travelling, should now receive special 
attention. Tbe greater momentum of the load, 
and the intensity of the shocks and concussions, 
which are unavoidable, even under the best 
constructions, are among those circumstances 
which must not be neglected, as the liability 
to accident is thereby not only greatly increas- 
ed, but the consequences to be apprehended 
much more serious. The passenger .and other 
cars in general use upon railroads have four 
wheels, the axles of which are placed from 
three and a half to five feet apart; this distance 
being governed by the nature of the road upon 
which they run, and other considerations. 
When the cars are so constructed that the 
axles retain their parallelism, and are at a con- 
siderable distance apart, there is a necessary 
tendency in the flanehes of the wheels to come 
into contact with the rails, especially on the 
curvatures of least radius, as the axles then 
vary more from the direction of the radii. 
From this consideration, when taken alone, it 
would appear to be best to place the axles as 
near to each other as possible, thus causing 
them to approach more nearly to the direction 
of the radii of the curves, and the planes of the 
wheels to conform to the line of the rails. 
There are, however, other circumstances which 
must not be overlooked in their constructions. 
I have already alluded to the increased force 
of the shocks from obstructions at high veloci- 
ties; and, whatever care may be taken, there 
will be inequalities in the rails and wheels, 
which, though small, are numerous, and the 
perpetual operation of which produces effects 
which cannot be disregarded. The greater the 
distance between the axles, while the length 



anew on the 7th of June, 1837, under section 
1 of the act of March 3d, 1837 (5 Stat. 191), 
as appeared by a memorandum to that ef- 
fect endorsed upon it. No drawings were 
annexed to the original patent, nor was there 
any reference in the specification to any 
drawings. On the 25th of September, 184S, 
the patent was extended for seven years 
from the 1st of October, 1848, as appeared 
by a certificate of extension endorsed on the 

of the body remains the same,* the less is the 
influence of these shocks or concussions; and 
this has led, in many instances, to the placing 
them in passenger-ears at or near their extreme 
ends. Now, however, a compromise is most 
commonly made, between the evils resulting 
from a considerable separation and a near ap- 
proach, as, by the modes of construction now 
in use, one of the advantages must be sacri- 
ficed to the other. But it is not to the lateral 
curvatures and inequalities of the road alone 
that the foregoing remarks apply. The inces- 
sant vibration felt in travelling over railroads 
is mainly dependent upon the vertical motion of 
the cars, in surmounting those numerous 
though minute obstructions which unavoidably 
exist. The nearer the axles are placed to each, 
other, the greater is the effect of this motion 
upon the passengers, and the greater its power 
to derange the machinery and the road. It 
becomes very important, therefore, both as re- 
gards comfort, safety and economy, to devise a 
mode of combining the advantages derived from 
placing the axles at a considerable distance 
apart, with those of allowing them to be situ- 
ated near to each other. It has been attempt- 
ed, and with some success, to correct the tend- 
ency of the flanehes to come into contact with 
the rails, on the curved and other parts of the 
road, by making the tread of the wheel coni- 
cal; and, if the travelling upon rail-roads was 
not required to be very rapid, this would so far 
prove an effectual corrective, as the two rails 
would find diameters upon the wheels which 
would correspond with the difference in length, 
the constant tendency to deviation being as con- 
stantly counteracted by this construction; but, 
at high velocities, the momentum of the body 
in motion tends so powerfully to carry it in a 
right line, as to cause the wheel on the longer 
rail to ascend considerably above that part of 
the cone which corresponds therewith; the con- 
sequence of this is, a continued serpentine mo- 
tion, principally, but not entirely, in a lateral 
direction; nor is this confined to the curved 
parts of the road, but it exists to an equal, or 
greater extent, upon those which are straight, 
especially when the axles are near to each oth- 
er, the irregularities, before spoken of, con- 
stantly changing the direct course of the wheels, 
whilst there is no general curvature of the rails 
to counteract it. To avoid this effect, and the 
unpleasant motion and tendency to derange- 
ment consequent upon it, an additional motive 
is furnished for placing the axles at a consid- 
erable distance apart. 

"The object of my invention is, among other 
things, to make such an adjustment or ar- 
rangement of the wheels and axles, as shall 
cause the body of the ear or carriage to pursue 
a more smooth, even, direct and safe course 
than it does, as cars are ordinarily constructed, 
both over the curved and straight parts of the 
road, by the before-mentioned desideratum o'f 
combining the advantages of the near and dis- 
tant coupling of the axles, and other means to 
be hereinafter described. For this purpose, I 
construct two bearing-carriages, each with four 
wheels, which are to sustain the body of the 
passenger or other car, by placing one of them 
at or near each end of it, in a way to be pres- 
ently described. The two wheels on either side 
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original patent. The plaintiff then offered in 
evidence a certified copy from the patent- 
office of the patent; of the specification; of 
the certificate of extension; of a drawing ac- 
companied by -written references thereto, 
which drawing was not filed at the time the 
patent was recorded anew, but was filed on 
the 19th of November, 1838; and of an affi- 
davit made by the plaintiff on the 19th of 
November, 1838, and filed in the patent-of- 
fice. The written references accompanying 

of these carriages are to he placed very near 
to each other; the spaces between their Handl- 
es need be no greater than is necessary to pre- 
vent their contact with each other. These 
wheels I connect together by means of a very 
strong spring— say double the usual strength 
employed for ordinary cars—the ends of which 
springs are bolted, or otherwise secured, to the 
upper side of the boxes which rest on the jour- 
nals of> the axles; the longer leaves of the 
springs being placed downwards, and surmount- 
ed by the shorter leaves. Having thus con- 
nected two pairs of wheels together, I unite 
them into a four-wheel bearing-carriage, by 
means of their axles and a bolster of the proper 
length, extending across, between the two paira 
of wheels, from the centre of one spring to that 
of the other, and securely fastened to the tops 
of them. This bolster must be of sufficient 
strength to bear a load upon its centre of four" 
or five tons. Upon this first bolster I place 
another of equal strength, and connect the two 
together by a centre-pin or bolt passing down 
through them, and thus allow them to swivel or 
turn upon each other in the manner of the front 
bolster of a common road wagon. I prefer 
making these bolsters of wrought or cast iron; 
wood, however, may be used. I prepare each 
of the bearing-carriages in precisely the same 
way. The body of the passenger or other car 
I make of double the ordinary length of those 
which run on four wheels, and capable of carry- 
ing double their load. This body I place so as 
to rest its whole weight upon the two upper 
bolsters of the two beforementioned bearing- 
carriages or running gear. I sometimes place 
these bolsters so far within the ends of the 
body of the car as to bring all the wheels under 
it, and, in this ease, less strength is necessary 
in the car-body, than when the bolster is sit- 
uated at its extreme ends. In some cases, how- 
ever, I place the bolster so far without the body 
of the car at either end as to allow the latter 
to hang down between the two sets of wheels 
or bearing-carriages, and to run, if desired, 
within a foot of the rails. When this is done, 
a strong frame-work projects out from either 
end of the car or carriage-body, and rests upon 
the upper bolsters of the two bearing-carriages. 
This last arrangement, by which the body of 
the car is hung so low down, manifestly affords 
a great security to the passengers, exempting 
them, in a great degree, from those accidents 
to which they are liable when the load is raised. 
Several bodies may be connected or rest on a 
common frame, and be supported, on the bear- 
ing-carriage, in a manner similar to that of a 
single body. When the- bolsters of the bearing- 
carriages are placed under the extreme ends 
of the body, the relief from shocks and concus- 
sions, and from lateral vibrations, is greater 
than it is when the bolsters are placed between 
the middle and the ends of the body, and this 
relief is not materially varied by increasing or 
diminishing the length of the body, while the 
extreme ends of it continue to rest on the 
bolsters of the bearing-cars, the load being sup- 
posed to be equally distributed over the entire 
length of the body. 

"Although I prefer the use of a single spring 
to a pair of wheels, as above described, instead 
of the ordinary spring to each wheel, and con- 



the drawing were in these words; "Refer- 
ences to the annexed drawings of Ross Wi- 
nans' improvement in the construction of cars 
or carriages intended to run on rail-roads, for 
which letters patent were issued, dated Oc- 
tober 1st, 1834. Fig. 1. Side view of an 
eight-wheel car. Fig. 2. End view of the 
same. Fig. 3. Upper and lower bolsters, de- 
tached from the body and bearing-carriages. 
AA represents the body of the car resting 
on the bearing-carriages B and 0, as exhib- 

sider it as more simple, cheap and convenient 
than any other arrangement, the end which I 
have in view may, nevertheless, be obtained by 
constructing the bearing-carriages in any -of the 
modes usually practised, provided that the fore 
and hind wheels of each of them be placed 
very near together; because, the closeness of 
the fore and hind wheels of each bearing-car- 
riage, taken in connection with the use of two 
bearing-carriages coupled remotely from each 
other as can conveniently be done for the sup- 
port of one body, with a view to the objects and 
on the principles herein set forth, is considered 
by me as a most important feature of my in- 
vention; for, by the contiguity of the fore and 
hind wheels of each bearing-carriage, while 
the two bearing-carriages may be at any desira- 
ble distance apart, the lateral friction from the 
rubbing of the flanches against the rails is 
most effectually avoided, whilst, at the same 
time, all the advantages attendant upon pla- 
cing the axles of a four-wheeled car far apart 
are thus obtained. The bearing of the load on 
the centre of the bolster, which also is the cen- 
tre of each bearing-carriage, likewise affords 
great relief from the shocks occasioned by the 
percussion of the wheels or protuberant parts 
of the rails or other objects, and from the vibra- 
tions consequent to the use of coned wheels; as 
the lateral and vertical movements of the body 
of the ear, resulting from the above causes, are 
much diminished. The two wheels on either 
side of one of the bearing-carriages may, from 
their proximity, be considered as acting like a 
single wheel; and, as these two bearing-car- 
riages may be placed at any distance from each 
other, consistent with the required strength of 
the body of the car, it is evident that all the ad- 
vantage is obtained which results from having 
the two axles of a four-wheeled car at a dis- 
tance from each other, whilst its inconveniences 
are avoided. Another advantage of this ear, 
compared with those in common use, and which 
is viewed by me as very important, is the in- 
creased safety afforded by it to passengers, not 
only from the diminished liability to breakage 
cr derangement in the frame-work, but also 
from the less disastrous consequences to be 
apprehended from the breaking of a wheel, axle, 
or other part of the running gear, as the car- 
body depends, for its support and safety, upon 
a greater number of wheels and bearing points 
on the road. I do not claim as my invention 
the running, of cars or carriages upon eight 
wheels, this having been previously done; not, 
however, in the manner or for the purposes 
herein described, but merely with a view of dis- 
tributing the weight carried more evenly upon 
a rail or other road, and for objects distinct 
in character from those which I have had in 
view, as hereinbefore set forth. Nor have the 
wheels, when thus increased in number, been 
so arranged and connected with each other, ei- 
ther by design or accident, as to accomplish this? 
purpose. What I claim, therefore, as my in- 
vention - , and for which I ask a patent, is the 
before-described manner of arranging and con- 
necting the eight wheels, which constitute the 
two bearing-carriages, with a rail-road car, so 
as to accomplish the end proposed by the means 
set forth, or by any others which are analogous 
and dependent upon the same principles." 
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ited at DD, on pivots equidistant from the 
wheels of each bearing-earriage. H repre- 
sents an upper bolster of cast iron, separate 
from the body of the ear, with its pivot X 
corresponding with the socket Y in the lower 
bolster E, also shown as separated from the 
bearing-carriage." The said affidavit was in 
these words: "State of Maryland, Baltimore, 
Set.: On this 19th day of November, in the 
year eighteen hundred and thirty-eight, be- 
fore me, the subscriber, a justice of the 
peace of the said state, in and for the said 
city, personally appeared Ross Winans, and 
made solemn oath that he is the inventor oi 
an improvement in the construction of cars 
or carriages intended to run on railroads, for 
which letters patent of the United States 
were granted him, dated the first day of Oc- 
tober, 1834, and that the annexed drawing is, 
as he verily believes, a true delineation of 
the invention, as described in the said let- 
ters patent. Sworn before James Blair, jus- 
tice of the peace." The defendant objected 
to the evidence offered, on the grounds, first, 
that it appeared no drawing was annexed to 
the original patent; second, that the act of 
congress did not make such a drawing as 
this evidende. The court overruled the ob- 
jection and admitted the evidence. It was 
claimed by the plaintiff that the drawing 
showed that his car was to be attached to 
the motive-power, and to the next car in a 
train, by its body, and not by a perch from 
the bearing-earriage or truck, it being eon- 
ceded that this connection by the body was 
indispensable to the free action of the plain- 
tiff's trucks; and that the drawing also show- 
ed a provision in the arrangement of the 
trucks for side-bearings, to prevent excessive 
rocking of the ear from side to side. It was 
insisted by the defendants that the specifi- 
cation was defective in saying nothing about 
the mode of attachment of the car or about 
the side-bearings; and that the plaintiff could 
not give any evidence to show in what man- 
ner his car, as perfected and used, and the 
various arrangements of trucks which he 
tried while experimenting, were connected in 
a train for the purpose of draught, or use 
the drawing to show anything which was not 
set forth in the specification. The court de- 
cided that the drawing might be referred to 
to illustrate the specification, but not to en- 
large the claim of the patent, and allowed 
the plaintiff to give evidence as to what was 
represented in the drawing in regard to a 
mode of attachment and to side-bearings, and 
as to the mode of attachment actually used 
in the car as perfected and the various 
modes tried while the plaintiff was experi- 
menting. The evidence was, that the plain- 
tiff was experimenting at Baltimore, Md., to 
produee an eight-wheeled rail-road car, for 
about four years prior to October, 1834; that 
the first car made by him, the Columbus, 
was made in July, 1831; that three others 
were made, all of them unsatisfactory, prior 
to the car described in the patent, which 



was completed and found to be successful 
but a short time before the date of the pat- 
ent; that one of the chief defects in the 
various arrangements of trucks tried during 
the course of the experiments was, in the 
cars being coupled together by the trucks 
and not by the bodies; and that the car, as 
finally successful, and as shown in the draw- 
ing, was drawn by the body. The car Colum- 
bus, made in July, 1831, had two trucks, 
with four wheels in each, but was drawn by 
a perch from one of the trucks, and the axles 
of each truck were too far apart from each 
other, which defects caused the car to run 
off the track in turning curves. 

The defendants set up that one Conduce 
Gatch, of Baltimore, was the actual inventor 
of the successful car made in 1834; and that 
the claim of the plaintiff's patent was void 
for want of novelty. The various points 
raised by the defendants in connection with 
this latter defence, and the nature of the 
evidence adduced in its support, will suffi- 
ciently appear from the instructions prayed 
for by the defendants, as hereafter set forth. 
After the close of the evidence, the defend- 
ants requested the court to charge the jury: 
(1.) That the mode of attaching the car to the 
motive power, or to other cars to be drawn 
in trains, formed no part of the improvement 
claimed by the plaintiff, and, therefore, could 
not be taken into consideration in determin- 
ing whether all or any part of the improve- 
ment claimed by the plaintiff was new. The 
court refused so to charge, but instructed the 
jury, that although the mode of attachment 
formed no part of the improvement claimed 
by the plaintiff, yet it might be taken into 
consideration for the purpose of ascertaining 
whether the plaintiff had complied with the 
law by describing his invention and showing 
how it wa« to be used; that the specification 
was sufficient if the patentee had described a 
carriage susceptible of an attachment of the 
power to the body, if the drawing showed 
such mode of attachment; that the plaintiff 
could suffer no disadvantage from not having 
stated it in his written specification; and that, 
although the drawing was not to be taken 
into consideration for the purpose of measur- 
ing the extent of. the patentee's claim, yet it 
might be considered in ascertaining whether 
what he claimed was new, if the jury could 
discover that it had any bearing on that point. 
The court also charged, that the drawing, of 
which a certified copy had been given in evi- 
dence, was to have the same force and effect 
as if it nad been referred to in the specifica- 
tion, and was to be deemed and taken as a 
part of the specification. 

The defendants also requested the court to 
charge: (2.) That the remoteness of the two 
bearing-carriages from each other when at- 
tached to the car, was not so expressed or 
described in the specification as to constitute 
any part of the improvement claimed by the 
plaintiff. The court charged to the contrary 
of this instruction. 
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The court further charged that the improve- 
ment claimed hy the plaintiff consisted: 1st. 
Of the manner of arranging the eight wheels 
into the two trucks which constituted the two 
bearing-carriages, which arrangement includ- 
ed the bolsters placed on the centre of each 
hearing-carriage, and the placing the axles of 
each truck as near together as could be done 
without the flanges of the wheels interfering 
with each other. 2d. Of the manner of con- 
necting the two hearing-carriages to the body 
of the car hy a centre-pin or king-bolt pass- 
ing through the centre of the upper bolster, 
which was attached to the body of the car, 
into the lower bolster on the bearing-carriage. 
The court also charged that the position of 
the trucks at or near the ends of the car, was 
to be considered as constituting a part of the 
arrangement claimed by the plaintiff as his 
invention. 

The defendants also requested the court to 
charge: (3.) That if the jury should find that 
any part of the arrangement of the eight 
wheels into the two trucks, or the manner of 
connecting these trucks to the body of the 
car, was known and used before the alleged 
improvement by the plaintiff, the patent was 
void, but the court refused so to charge. 

The defendants also requested the court to 
charge: (4.) That if the jury should find that, 
prior to the allpged invention of the plaintiff, 
there was published, in any public work, a 
description of a car to run on rail-roads, rest- 
ing on two bearing-carriages composed of 
four wheels, each having a bolster extending 
across in the centre between the two wheels, 
fastened to and forming a part of the car- 
riage, and. attached to these bolsters by a 
centre-pin or bolt passing through the sub- 
stantial frame of the car in the centre of the 
bolsters, so as to allow the frame of the car- 
riage to turn and swivel upon the bolsters of 
the bearing-carriages, the plaintiff's patent 
was void. (5.) That if the jury should find 
that any part of the arrangement of the eight 
wheels into bearing-carriages, or the manner 
of their connection with the frame or body of 
the car, was described or delineated in Chap- 
man's patent, or the plates accompanying it, 
as set forth in the 24th volume of the Reper- 
tory of Arts, &c, second series, published in 
London in 1814, or in Wood's Treatise on Kail- 
roads, published in London in 1825, at pages 
154 to 157, or in the plate between pages 294 
and 295 of the latter book, the plaintiff's pat- 
ent was void. The court declined to give the 
instructions specified in the fourth and fifth 
prayers, in the form therein requested, but 
left it to the jury to say whether, in their opin- 
ion, it had been shown that the alleged in- 
vention of the plaintiff was substantially de- 
scribed in either of the books mentioned in 
the fifth prayer, and instructed the jury that, 
if it was so, the patent was void. 

The defendants also requested the court to 
charge: (6.) That if the jury should find that 
it was known to persons acquainted with the 
science of mechanics and mechanical motion, 
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that a four-wheeled carriage, with its axles 
in close proximity, would traverse a curve 
more easily than if they were further apart, 
then that part of the arrangement described 
and claimed in the specification was not new, 
and the patent was void. * But the court re- 
fused so to charge. 

The defendants also requested the court to 
charge: (7.) That if the jury should find 
that the timber-car found to have been used 
on the Baltimore and Ohio Railroad before 
the car Columbus was built, embraced any 
part of the manner of arranging or connecting 
the eight wheels to the body of the car, as 
claimed in the plaintiff's specification, his 
patent was void, and that it made no differ- 
ence that said timber-car was only used tem- 
porarily or for a temporary purpose. (S.) 
That if the jury should find that the car Co- 
lumbus did not substantially embody the 
whole improvement claimed by the plaintiff, 
and should also find that the truck of four 
wheels constructed by Mr. Jervis in the winter 
of 1832 for the locomotive Experiment, and 
put in use on the Mohawk and Hudson Rail- 
road in April, 1S32, or that the timber-car 
proved by Mr. Williams and Mr. Whitney to 
have been constructed and put in use on said 
road in April or May, 1832, contained any 
part of the arrangement or connection of the 
eight wheels to the body of the car claimed 
in the plaintiff's specification, his patent was 
void. The court refused to give the instruc- 
tions mentioned in the seventh and eighth 
prayers, in the form therein requested; but, 
after informing the jury that unless the plain- 
tiff appeared by the evidence to be the first 
inventor of all that by his patent he claimed 
as his invention, his patent was void, and 
after submitting to them the evidence relative 
to the timber-carriage mentioned in the sev- 
enth prayer, and also that respecting the four- 
wheeled truck devised by- Mr. Jervis for the 
locomotive Experiment, and the timber-car- 
riage mentioned in the eighth prayer, the 
court left it to'the jury to decide whether or 
not it was shown by this evidence that the 
plaintiff was not such inventor, and declined 
to give any other or further instructions in 
answer to these prayers. 

The defendants also requested the court to 
charge: (9.) That if the court should be of 
opinion that the remoteness of the two bear- 
ing-carriages, as described in the plaintiff's 
specification, constituted a part of the arrange- 
ment of the eight wheels into bearing-car^ 
riages and the connection to the body of the 
car, as claimed in the plaintiff's specification, 
then the patent was void, unless the jury 
should find that the specification described, 
with sufficient precision, the proper and neces- 
sary location of those bearing-carriages under 
the body of the car, to enable a mechanic of 
sufficient skill to construct rail-road cars, to 
locate the bearing carriages under the car the 
necessary distance apart, without any exper- 
iment, invention or addition of his own. The 
court gave the instructions contained in this 
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prayer, and left it to the jury to say whether 
the plaintiff had not sufficiently indicated the 
position of the trucks with respect to the ends 
of the carriage; and remarked that their dis- 
tance apart must depend on the length of the 
carriage. 

The defendants also requested the court to 
charge: (10.) That if the jury should find 
that a car constructed as described in the 
plaintiff's specification, without side-bearings 
at the ends of the bolsters, would not be en- 
tirely safe to passengers, the patent was 
void. In answer to this prayer, the court 
instructed the jury that, in order to find for 
the plaintiff, the jury must be convinced that 
what the plaintiff had patented was useful, 
but that any degree of utility was sufficient 
to support a patent, the word "useful" in the 
patent law being used in opposition to 
"frivolous" or "noxious"; and that, with re- 
gard to the question of side-bearings, al- 
though the jury should think it better to 
have longer bearings than the plaintiff con- 
templated, that would not warrant them in 
finding the patent void, if the invention was 
useful, within the instructions given, as it 
was not necessary that the thing patented 
should be the best possible thing of the kind 
that could be made; and the court refused 
to charge the jury otherwise in relation to 
this prayer. 

The defendants also requested the court 
to charge: (11.) That if the jury should find 
that the ear Columbus embraced in substance 
the improvements claimed in the plaintiff's 
specification, and that said car was put into 
use by the Baltimore and Ohio Railroad Co., 
on the 4th of July, 1S31, and that it was oc- 
casionally used by said company from that 
time, by the consent of the plaintiff, then the 
patent was void. In relation to this prayer, 
the court instructed the jury that the law 
allowed to an inventor a reasonable time to 
perfect his invention and ascertain its utility, 
before, in order to secure to himself its ex- 
clusive use, it obliged him to take out his 
patent; that, in applying this rule, it was the 
duty of the jury to take into consideration % 
the nature of the invention and all the cir-* 
cumstances of the ease; but that an inventor 
was bound to act with sincerity and good 
faith towards the public, and in accordance 
with the policy of the patent laws; that if 
he unnecessarily deferred his application for 
a patent, and suffered his invention to be 
used, except for the purposes already men- 
tioned, and beyond what he had reason to 
believe necessary for those purposes, his pat- 
ent would be void; and that this instruction 
was intended to embrace the evidence relat- 
ing as well to the Winchester, Dromedary 
and Comet, as to the Columbus mentioned in 
this prayer. And, in relation to this prayer, 
the court refused to give any further or other 
instruction. 

The defendants also requested the court to 
charge: (12.) That if the proximity of the 
axles of the bearing-carriages, and any par- 



ticular remoteness of those bearing-carriages- 
from each other, formed any valid part of the 
improvement claimed by the plaintiff, then, 
unless the jury found that both the proximity 
of said axles and the remoteness of said 
bearing-carriages from each other in the de- 
fendants' cars, were the same as that claim- 
ed by the plaintiff to be his improvement, 
there had been no infringement and the 
defendants were entitled to a verdict. The 
court instructed the jury, that in order to 
warrant them in finding the fact of infringe- 
ment, they must be satisfied, from the evi- 
dence, that the defendants had used either 
the same thing, or substantially the same 
thing, as the plaintiff's invention; and the 
court refused to charge otherwise in relation 
to this prayer. 

The defendants also requested the court to- 
charge: (13.) That the patent was void on 
its face, because, 1st. There was not in the- 
specification any sufficiently precise or certain 
rule for the arrangement and connection of 
the bearing-carriages with the car, to ac- 
complish the objects of the pretended inven- 
tion. 2d. The end proposed by the patentee 
was stated in the specification, but no means- 
of accomplishing it were described, other 
than the application of known mechanical 
principles in such manner as would best ac- 
complish that end or object. 3d. The claim 
was for an improvement to accomplish the- 
"end proposed," by such arrangement and 
adjustment - of things in use as would accom- 
plish that end, but the specification left the 
rule or particular manner of arrangement 
and adjustment to be discovered and applied. 
4th. The specification left the manner of ar- 
rangement and connection of the bearing- 
carriages or wheels, for the accomplishment 
of the purpose or end the patentee had in 
view, as much a matter of accident or ex- 
periment as they were before the specifica- 
tion was written. 5th. The patent was for a 
car to be constructed upon such known 
mechanical principles and with such me- 
chanical arrangement as might be found nec- 
essary to attain the "end," or accomplish, 
the purpose stated in the specification and 
claimed, without describing what that me- 
chanical arrangement or combination must 
be. But the court refused so to charge. 

The court also instructed the jury, that the- 
drawing— a certified copy of which had beeni 
given in evidence by the plaintiff— was to 
have the same force and effect as if it had 
been referred to in the specification, and 
was to be deemed and taken as a part of the- 
specification. The court fui*ther instructed 
the jury, that the application of a thing al- 
ready known to a new and useful purpose, 
might be the subject of a patent, provided 
the new use was not analogous to the old r 
and required the exercise of the inventive- " 
faculties. 

The jury founi a verdict for the plaintiff, 
and the defendants, upon a case made, now- 
moved for a new trial. 
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Joshua A. Spencer and Samuel Blatchford, 
for plaintiff. 
Samuel Stevens, for defendant. 

Before NELSON, Circuit Justice, and 
CONKLING, District Judge. 

NELSON, Circuit Justice. I. We have ex- 
amined the various grounds presented by the 
counsel for the defendants on the motion for a 
new trial, and, after the fullest consideration, 
are of opinion that the motion must be denied. 

Most of the exceptions taken at the trial, and 
relied on in the argument here, are founded on 
what we regard as an entire misapprehension 
of the thing claimed to have been discovered 
by the plaintiff and for which the patent has 
been issued. This will be seen on a reference 
to the instructions prayed for by the defendants, 
upon which most of the questions in the case 
arise. They assume that if any material part 
of the arrangement and combination in the con- 
struction of the cars or carriages described in 
the patent was before known or in public use, 
it is invalid; and hence, various parts were- 
pointed out by the counsel at the trial, and the 
court was requested to charge, that if either of 
them was not new, the jury should find a ver- 
dict for the defendants. 

Now, the answer to all this class of excep- 
tions is, that the patentee sets up no claim to 
the discovery of the separate parts which enter 
into his arrangement in the construction of his 
cars. These may be old and well-known, when 
taken separately and detached, for aught that 
concerns his invention. His claim is for the 
car itself constructed and arranged as described 
in his patent. This, we think, is the clear 
meaning of the specification, and of the claim 
as pointed out in it. Proving, therefore, that 
parts of the arrangement and construction were 
before known, amounted to nothing. The ques- 
tion was, whether or not cars or carriages for 
running on rail-roads, as a whole, substantially 
like the one described in the patent, had been 
before known or in public use; not whether 
certain parts were or were not substantially 
similar. The argument presupposes that the 
claim is for the discovery of a new combination 
and arrangement of certain instruments and 
materials, by means of which a car is construct- 
ed of a given utility; and that, if any one or 
more of the supposed combinations turns out to 
be old, the patent is invalid. . This is the prin- 
ciple upon which much of the defence has been 
placed; but no such claim is found in the pat- 
ent. No particular combination or arrange- 
ment is pointed out as new or claimed as such. 
The novelty of the discovery is placed upon no 
such ground. On the contrary, the result of 
the entire arrangement and adjustment of the 
several parts described, namely, the rail-road 
car complete and fit for use, is the thing point- 
ed out and claimed as new. This is the view 
taken of the patent by the chief justice, in the 
case of the present plaintiff against the New- 
castle and Frenchtown Turnpike and Rail-road 
Company, tried before him in the Maryland 



circuit, and which was adopted by the judge on 
the trial of this case. 

II. It was further insisted, on the part of the 
defendants, that if the relative position of the 
two bearing-carriages to each other constituted 
a material part of the arrangement in the con- 
struction of the car, the patent was void, un- 
less the jury should find that the specification 
described with sufficient precision the location 
of these bearing-carriages under the body of 
the car, so as to enable a mechanic of skill in 
the construction of cars, to place them at the 
proper distance apart without experiment Or in- 
vention. It was also contended, that the re- 
moteness of the bearing-carriages from each- 
other was not so described in the specification 
as to constitute any part of the improvement 
In respect to this branch of the case, the court 
charged that the relative position of the bear- 
ing-carriages to each other, in the construction 
of the car, was a material part of the arrange- 
ment of the patentee, and left the question to 
the jury whether or not he had sufficiently de- 
scribed the position of the trucks, having in view 
their distance apart and also their distance 
from the ends of the car-body, suggesting, at the 
same time, that their location must always de- 
pend, in a measure, on the length of the body. 

It will be seen, on looking into the specifica- 
tion, that the location of the trucks relatively 
to each other under the body .of the ear, as 
well as the near proximity of the two axles of 
each truck to each other, form a most essential 
part of the arrangement of the patentee in the 
construction of his cars. Great pains are taken 
to point out the defects in the existing four- 
wheel ears, and the impediments to be encoun- 
tered and overcome in the running of cars upon 
railroads, as the latter are usually constructed. 
The patentee states that, in the construction of 
them, especially when of considerable length, it 
has been found necessary to admit of lateral 
curvatures, the radius of which is sometimes 
but a few hundred feet, and that it becomes 
important, therefore, to so construct the cars 
as to enable them to overcome the difficulties 
presented by these curvatures, and to adapt 
them for running, with the least friction prac- 
ticable, on all parts of the road. The friction 
referred to is that which arises between the 
flanges of the wheels and the rails, causing 
great loss of power and destruction of the 
wheels and rails, besides other injuries. For 
this purpose, he constructs two bearing-car- 
riages, each with four wheels, which are to 
sustain the body of the passenger or other car, 
by placing one of them at or near each end of 
it, as particularly described. The two wheels 
on either side of the truck are to be placed very 
near each other— the spaces between the flanges 
need be no greater than is necessary to pre- 
vent their contact with each other. The car- 
body rests upon bolsters supported on each of 
the two bearing-carriages or four-wheeled 
trucks, the bolsters so constructed as to swivel 
or turn on each other like the two front bol- 
sters of a common wagon. The body of the 
car may be made of double the length of the 
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four-wheeled car, and is capable of carrying 
double its load. The truck may he so placed 
within the ends of the car as to bring all the 
wheels under it; or, without the end, so as to 
-allow the body to be suspended between the 
two bearing-carriages. The patentee further 
states, that the closeness of the fore and hind 
wheels of each bearing-carriage, taken in con- 
nection with the use of the two bearing-car- 
riages arranged as remotely from each other as 
can conveniently be done for the support of the 
■car-body, with a view to the objects and on the 
principles before set forth, is considered by him 
.as an important feature of the invention; for. 
by the contiguity of the fore and hind wheels 
of each bearing-carriage, while the two bearing- 
carriages may be at any desirable distance 
apart, the lateral friction from the rubbing of 
the flanges against the rails is most effectually 
avoided, while at the same time all the advan- 
tages attendant upon placing the axles of a 
four-wheeled car far apart are obtained. The 
two wheels on either side of the bearing-car- 
riages may, from their proximity, be considered 
as acting like a single wheel; and, as these two 
bearing-carriages may be placed at any dis- 
tance from each other, consistent with the re- 
quired strength of the body of the car, it is ap- 
parent that all the advantages are obtained 
which result from having the two axles of a 
four-wheeled car at a distance from each other, 
while its inconveniences are avoided. Among 
the principles stated by the patentee to be taken 
into consideration in the construction of the car 
is, that the greater the distance between the 
axles, while the length of the body remains the 
same, the less the influence of shocks and con- 
cussions occurring on the road; and hence the 
relief from them, when the trucks are placed 
under the extreme ends of the body, is greater 
than when they are placed midway between 
the centre and the ends. 

It is apparent, from what we have already 
referred to in the specification, and still 
more manifest on a perusal of the whole of 
it, that the improvement in this part of the 
arrangement does not consist in placing the 
axles of the two trucks at any precise dis- 
tance apart, in the construction of the car, 
or at any precise distance from each end 
of the body. The distance used must neces- 
sarily depend somewhat upon the length of 
the car and the strength of the materials of 
which it' is built, and hence it was imprac- 
ticable to specify in feet or inches the exact 
distance from the ends of the ear-body at 
which it would be best to arrange the 
trucks. Neither do the advantages of a car 
constructed and arranged as described, de- 
pend upon the trucks being placed at a speci- 
fied distance from the ends, or so that there 
may be a specified distance between the 
axles. Having in view the defects in the ex- 
isting cars, and other difficulties to be en- 
countered, some considerable latitude may 
be allowed in this respect, consistent with 
the object sought to be attained, to remedy 
the defects in the existing ears. All the 



principles for the construction of a car for 
the purpose of overcoming these difficulties 
and remedying these defects, are particularly 
set forth in the description given by the 
patentee. We think the specification suffi- 
cient, and that the court was right in the 
opinion expressed on this branch of the 
case. Any mechanic of skill could readily 
arrange the bearing-carriages in connection 
with the body of the car, so as to secure the 
advantages so minutely and clearly pointed 
out, and which are shown to attend the 
practical working of cars constructed in the 
manner described. 

III. The questions of originality and of in- 
fringement were questions of fact, depend- 
ing upon the evidence, and were properly 
submitted to the jury. We think the weight 
of it decidedly with the verdict. 

IV. The patent in this ease was originally 
issued on the 1st of October, 1834, and was 
recorded anew on the 7th of June, 1837, ac- 
cording to the act of congress of the 3d of 
March, 1837 (5 Stat. 191). No drawings were 
attached to the original patent, nor was 
there any reference therein to drawings. 
On the 25th of September, 1848, the patent 
was extended for the term of seven years 
from the 3st of October, 1S48. The plaintiff 
gave in evidence, at the commencement of 
the trial, a certified copy of the patent and 
specification, of the certificate of extension, 
of a drawing with references to the same, 
and of an affidavit of the plaintiff, made No- 
vember 19th, 1838. The drawing was not 
filed at the time the patent was recorded 
anew, but was filed on the 19th of Novem- 
ber, 1838. The counsel for the defendants 
objected to the evidence, on the grounds: 
1st, that it appeared that no drawing was 
annexed to the original patent; and, 2d, that 
the act of congress did not make such a 
drawing evidence. The court also instructed 
the jury, in summing up the case, that the 
drawing, a certified copy of which had been 
given in evidence, was to have the same 
force and effect as if it had been referred 
to in the specification, and was to be deem- 
ed and taken as part of the specification. 

The 1st section of the act of 1837 provides 
that any person interested in a patent issued 
prior to the 15th of December, 1836, may, 
without charge, have the same recorded 
anew, together with the descriptions, speci- 
fications of claim and drawings annexed or 
belonging to the same, and it is made the 
duty of the commissioner to cause the same, 
or any authenticated copy of the original 
record, specification or drawing which he 
may obtain, to be transcribed and copied in- 
to books of record kept for that purpose; 
and that, whenever a drawing was not orig- 
inally annexed to the patent and referred 
to in the specification, any drawing pro- 
duced as a delineation of the invention, be- 
ing, verified by oath in such manner as the 
commissioner shall require, may be trans- 
mitted and placed on file, or copied as afore- 
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said, together with the certificate of the 
oath, or such drawings may he made. in the 
office, under the direction of the commis- 
sioner, in conformity with the specification. 
The 2d section provides, that copies of such 
record and drawings, certified by the com- 
missioner, or, in his absence, by his chief 
clerk, shall be prima-faeie evidence of the 
particulars of the invention and of the pat- 
ent granted therefor in any judicial court of 
the United States, in all cases where copies 
of the original record or specification and 
drawings would be evidence, without proof 
of the loss of such originals. This section 
also provides, that no patent issued prior to 
the aforesaid 15th day of December, 1836, 
shall, after the 1st day of June then nest, 
be received in evidence in any court on be- 
half of the patentee, unless it shall have 
been so recorded anew, and a drawing of 
the invention, if separate from the patent, 
verified as aforesaid, shall have been de- 
posited in the patent office. See, also, sec- 
tion 3 of the same act. 

It is quite clear, from the above provisions 
of the act, that the court was right in ad- 
mitting the drawing in evidence, in connec- 
tion with the patent and specification. The 
whole together are made prima-facie evi- 
dence of the particulars of the invention 
and of the patent granted therefor. The 
weight to be given to the drawings furnished 
under the act, by way of enlarging or ex- 
plaining the description as given in the spec- 
ification, is another question. That will de- 
pend upon the circumstances of each par- 
ticular case. As a general rule, they will 
not be effectual to correct any material de- 
fect in the specification, unless it should ap- 
pear that they correspond with drawings 
which accompanied the original application 
for the patent; otherwise, in ease of dis- 
crepancy between the drawings and speci- 
fication, the latter should prevail. Care 
must be taken to avoid imposition by the 
use of the newly-furnished drawings, and, 
for this purpose, the specification will afford 
the proper correction, unless the plaintiff 
goes further and shows that the drawings 
conform to those originally filed. 

The charge that the drawing in this case 
was to have the same force and effect as if 
it had been referred to in the specification, 
and was to be deemed and taken as part of 
It, was, perhaps, too strong, as it respects 
the drawings furnished under the act of 
1837. The principle is true as it respects 
those accompanying the original application 
for the patent, but can hardly be said to be 
applicable, to the full extent stated, in the 
case of these newly-furnished drawings. 
The principle might open the way to impo- 
sition and fraud. Assuming that there is 
nothing but the oath of the party attesting 
that the drawing affords a true delineation 
of the invention, the specification should 
prevail, in case of a material discrepancy. 
"But, admitting the instruction in this re- 
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spect not to be strictly correct, and that too- 
much weight was given to the drawing, we 
do not see that it would have altered the 
result. The specification afforded a suffi- 
cient description of the invention, independ- 
ently of the drawing. It was open to some 
question whether some slight additions that 
improved the working of the ear, were em- 
braced in the specification, but they did not 
enter into the essence of the invention or 
constitute any substantial part of the im- 
provement. Time and experience usually in- 
dicate these slight additions and alterations, 
and they should be regarded as consequen- 
tial results, belonging to the inventor. It re- 
quires time and experience usually to per- 
fect the machine, and improvements derived 
therefrom are justly due to him. 

V. We think that the court was correct 
In its instructions as to the prior use of the 
ear Columbus and of others constructed by 
the patentee before he made application for 
his patent. The law allows the inventor a 
reasonable time to perfect his invention by 
experiments; and these could be made, in 
this instance, only by putting the car into 
the service of those controlling lines of rail- 
roads. There were repeated failures in the 
experiments tried and in the cars which 
were abandoned before the perfection of the 
car described in the patent. These experi- 
ments and trials sufficiently account for the 
previous use set up by way of forfeiture of 
the invention. 

Upon the whole, after a careful examina- 
tion of the case, and of all the points made 
by the defendants on the argument, many 
of which have been noticed above, we are 
satisfied that the verdict is right, and that 
a new trial should be denied. 

[For other cases involving this patent, see 
Winans v. Eaton, Case No. 17,861; Winans v. 
New York & E. R. Co., Id. 17,863; TV mans v. 
New York & H. R. Co., Id. 17,864; New York 
& M. L. R. Co. v. Winans, 17 How. (58 U. S.) 
30.] 

WINCH, The M. F. See Case No. 4,485. 
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WINCHELL et al. v. JOHN HANCOCK 
MUT. LIFE INS. CO. 

[8 Ins. Law J. 651; 8 Reporter, 549.] i 

Circuit Court, D. Massachusetts. May Term, 
1879. 

Life Insurance— Construction of Poliot— Foh- 
feiture — Right to Paiij-Up Insurance. 

[1. An endowment life policy provided that, 
after the payment of one annual premium, the 
insured might surrender the policy, and receive 
a paid-up policy for an amount proportioned to- 
the premiums paid, and the policy should be 
void if any premium was not paid when due, 
subject to Acts Mass. 1861, c. 186, which con- 
tinued policies in force in spite of a failure to 
pay any premium, provided notice of the claim 

i [8 Reporter, 549, contains only a partial 
report.] * 
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Jind proof of death of the assured were given 
within 90 days. Held, that a paid-up policy 
proportioned to the premiums paid could be ob- 
tained, though the original policy had been for- 
feited by failure to pay a premium.] 

[2. Equity could not relieve against the fail- 
ure to submit notice of the claim and proof of 
death within 90 days, as provided by the stat- 
ute, so as to keep the original policy in force, 
though this failure resulted from ignorance of 
the existence of the policy.] 

[3. The right of insured to a paid-up policy 
was a property right, which survived to his rep- 
resentatives.] 

Bill in equity by Isabella H. Winehell, wife 
.and administratrix of the estate of George I. 
"Winehell, deceased, and Harry Winehell, 
only child of said George, against John Han- 
cock Mutual Life Insurance Company. The 
complainants alleged that said George I. 
"Winehell obtained from the defendants a 
policy for §3,000 upon his life, for the benefit 
of his wife and children, a copy of which is 
annexed to the bill. It was dated June 17, 
1866, and was what is known as a "ten-year 
endowment policy," that is to say, premiums 
were to be paid for ten successive years, 
after which nothing more was to be paid by 
the assured. The policy contained this 
clause: "At any time after one annual pre- 
mium has been paid, as stipulated in this 
policy, it may be surrendered at the option 
of the assured; and he is entitled to receive, 
in lieu thereof, a paid-up or nonforfeiture 
policy for an amount pro rata of the annual 
premiums paid, to wit, for. one-tenth of the 
amount insured by this policy, for each and 
every premium paid therein: provided ex- 
pressly, and this policy is made, and it is ac- 
cepted by the assured upon, the following 
express conditions, to wit: (2) That if the 
premium, or any premium note given there- 
for, or any part of either, shall not be paid 
to said company on or before the time speci- 
fied for the payment of the same, this pol- 
icy shall thereupon be forfeited and be null 
and void; this condition, however, being sub- 
ject to the provisions of the 186th chapter 
"of the acts of the legislature of Massachu- 
setts, in the year 1861, entitled 'An act to 
regulate the forfeiture of policies of life in- 
surance.' " 

That statute continues in force all life poli- 
cies for a time, reckoned according to their 
net value, notwithstanding a failure to pay 
the premium, provided that notice of the 
claim and proof of the death shall be sub- 
mitted to the company within ninety days 
after the decease of the assured. The as- 
sured paid eight annual premiums, including 
that due June 17, 1873, after which time he 
paid nothing. He died December 17, 1877. 

The bill alleged that the payments made 
upon the policy were sufficient, under the 
statute of Massachusetts referred to in the 
policy, to continue it in force until after the 
death of the assured. That Winehell was a 
man of little or no business knowledge or ex- 
perience, and left his affairs in great confu- 
sion, and the plaintiffs were in ignorance of 



the existence of the policy, and the same 
was lost until on or about March 30, 1878, 
when they individually gave due notice and 
proof of the death of said Winehell to the 
defendant corporation, and demanded pay- 
ment, which was refused; that the delay 
was due to unavoidable accident, from which 
a court of equity will relieve the plaintiffs. 
After reciting the clause concerning the op- 
tion to take a paid-up policy in proportion to 
the number of premiums which had been 
paid, the bill alleged that the plaintiffs had 
offered to deliver up the policy to the de- 
fendants, and had demanded of them a paid- 
up policy for $2,400, but the defendants had 
refused to give said policy, or to pay the 
amount thereof. It prayed, in the alterna- 
tive, payment of the full amount of $3,000, 
or a delivery of a paid-up policy of $2,400, 
and payment of that amount. The defend- 
ants demurred to the bill. 

S. Wells and F. L. Hayes, for defendant. 

(1) The plaintiffs have a complete and ade- 
quate remedy at law. Rev. St. § 723; 
Thompson v. Kailroad Cos., 6 Wall. [73 U. 
SO 134; Mossop v. Eadon, 16 Ves. 431. 

(2) Equity will not relieve against a neg- 
lect to comply with the requisitions of a 
statute^ and the ignorance of the plaintiffs is 
not an accident or mistake. Story, Eq. Jur. 
§§ 101, 105, and cases, and sections 1325, 1326. 

(3) The paid-up policy could be demanded 
only while the assured had an "option;" 
that is, while his policy was in force with- 
out default on his part. Bussing's Ex'rs v. 
Union Mut. Life Ins. Go. (March, 1879) 8 Ins. 
Law J..21S. The cases cited by the plaintiffs 
are distinguished in this: that they were on 
policies which were nonforfeitable, and 
which had an acknowledged value after a 
failure to pay a premium. 

(4) The right of surrender was a personal 
right, which could not be exercised after the 
death of the assured. 

D. Poster and A. D. Poster, for the plaintiffs. 

(1) A bill for the specific performance of a 
contract to write a policy will lie after a loss, 
as well as before. Brooklyn L. Ins. Co. v. 
Dutcher, 95 U. S. 269; Eames v. Home Ins. 
Co., 94 U, S. 621; Tayloe v. Merchants' Pire 
Ins. Co. of Baltimore, 9 How. [50 U. S.] 405. 

(2) The option may be exercised "at any 
time," after one annual premium has been 
paid. If it ceased as soon as there was a 
neglect of payment, it would be void at the 
only time when it was for the benefit of the 
assured to demand it. A policy should be con- 
strued most strongly against the company. 
Dorr v. Phcenix Mut. L. Ins. Co., 67 Me. 438; 
Nat, Bank v. Insurance Co., 95 IT. S. 678; 
Chase v. Phoenix Mut. Life Ins. Co., 67 Me. 
85; New York Life Ins. Co. v. Statham, 93 
IT. S. 30; Montgomery v. Phcenix Ins. Co., 
6 Reporter, 362. 

LOWELL, Circuit Judge. Equity will not 
relieve against a penalty or forfeiture imposed 
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by statute, because it is presumed that the 
legislature would liave inserted in an act any 
exceptions or mitigations which it intended to 
admit. A fortiori, when a new right is con- 
ferred by statute, and certain acts to be' done 
within a certain time are made conditions 
precedent to the recovery, equity might per- 
haps even then relieve against a delay caused 
by the positive fraud of the defendant; but 
nothing short of that would avail. The plain- 
tiffs admit this general rule, and distinguish 
this case by the fact that the statute is in- 
corporated into the contract, and so becomes 
a. right by stipulation. I do not think the 
policy intends any more in this respect than 
to remind the assured that he has the rights 
given him by the statute, and, indeed, I un- 
derstand one of the statutes to require such a 
reference to be inserted in the policy. The 
plaintiffs, therefore, having failed to notify 
the loss until about one hundred days after it 
occurred, cannot be relieved on the ground of 
their ignorance of the existence of the policy. 

The construction of the clause of the con- 
tract which gives the assured an option to 
take a paid-up policy at any time after one 
annual premium has been paid, coupled with 
the other clause that the policy shall be void 
if any premium is not paid when due, saving 
as the forfeiture is restricted by the Massa- 
chusetts statute, is a nice and difficult one. 
The defendants, in support of their demur- 
rer, maintain that the two clauses, taken to- 
gether, mean that the option must be exercised 
before there has been a forfeiture; that is to 
say, during some current year for which pay- 
ment has been made, and before or on the day 
the annual premium is payable. The option, 
they argue, means a choice between the orig- 
inal and the paid-up policy, and there can be 
no choice between a forfeited policy and some 
other. The case of Bussing's Ex'rs v. Union 
Mut. Life Ins. Co. [supra], is an authority for 
this construction, which seems to reconcile the 
apparent discrepancies in the two clauses, and 
to be consistent with all the words used. On 
the other hand, the plaintiffs insist that the 
policy is nonforfeitable after one annual pre- 
mium has been paid, and that the assured 
may choose between the temporary extension 
of the policy under the Massachusetts law, or 
a paid-up policy for a less amount. They 
further say that the word "option" may be 
disregarded, or be read as meaning "right"; 
that is, the assured has the right, at any time 
after paying one or more annual premiums, 
to take a paid-up policy for an amount pro- 
portioned to the premiums paid. 

After much doubt, I have concluded that 
the plaintiffs' construction is the more obvious 
and natural one. I think the assured, in 
reading his policy, would suppose that he need 
give himself no uneasiness about the premi- 
ums, for that he could always be sure of a 
policy as large as those he had paid would 
warrant. That was my impression on first 
reading the poliey, and I think, when that 



is the case, the other construction should be 
clear and decisive on a more careful consid- 
eration, before a court should venture to 
adopt it. The policy itself, as a policy for 
$3,000, was forfeited by neglect to pay the 
premium, except as it was kept in force un- 
til the death of the assured by virtue of the 
statute of Massachusetts; and that policy could 
not be revived or reinstated except by the 
consent of both parties. But it is not wholly 
inconsistent with that condition to hold that 
the right to a paid-up policy of less amount 
remained good. Such was the decision upon 
those words in two cases cited by the plain- 
tiffs, which I agree are not otherwise spe- 
cially like the present. 

The defendants would import into the con- 
tract the words often found in such policies, 
that the paid-up policy must be applied for 
while the original policy is in force. The 
plaintiffs say that the very omission of those 
words is evidence that such is not the intent. 
I do not consider that form of expression to 
have become so universal that the court can 
supply it by implication, nor, on the other 
hand, that the omission has much bearing on 
the case. Nor do I consider that the words 
"at any time after" one premium has been 
paid refer to the present question at all. The 
meaning is the same as if "after" or "when" 
had been used, and points to a terminus a 
quo, to the beginning of the right, and not to 
its termination. But I do consider that one 
fair and reasonable, and, on the whole, the 
fairest, construction of the contract is that the 
forfeiture by nonpayment is of all rights not 
otherwise provided for. Even if we sup- 
plied the words, "while the policy is in force," 
this policy was in tull force for the whole 
amount when the assured died. It was in 
force, in all respects, and to all intents and 
purposes, and subject to be forfeited, if the 
assured did any act prohibited by the condi- 
tions, such as traveling in certain coun- 
tries, or engaging in certain occupations. In 
other words, up to this time it was not for- 
feited at all, except as to the right of extend- 
ing it beyond the time to which the statute 
extended it. Why, then, should not the as- 
sured have the option to exchange it for a 
paid-up policy? If the assured had this right 
at the time of his death, the plaintiffs have it, 
because there was nothing of a personal char- 
acter to die with the person. It was a right 
of property, which they would take, or, at 
least, which the administratrix would take, 
like other rights of that character. 

I am inclined to think an action at law 
might at the present day be maintained on 
this claim; but, as the paid-up policy never 
was issued, and the defendants refused to is- 
sue it on demand, it seems to come directly 
within the cases cited by the plaintiffs, in 
which courts of equity have been held to have 
jurisdiction also; they having acquired it 
when courts of law were less liberal than now. 

Demurrer overruled. 
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Case Ho. 17,867. 

In re WINDER. 

[2 Cliff. 89.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1862. 

Habeas Corpus— When Wkit of Rigbt Service 
— Prevention bv Force. 

1. Courts of justice may refuse to grant the 
writ of habeas corpus where no probable ground 
for relief is shown in the petition, or where it ap- 
pears that the petitioner is duly committed for 
felony or treason plainly expressed in the war- 
rant of commitment. 

2. But where probable ground is shown that 
the party is in custody under or by color of the 
authority of the United States, and is imprison- 
ed without just cause, and therefore has a right 
to be delivered, the writ of habeas corpus then 
becomes a writ of right, which may not be de- 
nied. 

3. The service of the writ in this case was 
prevented by force. The writ was ordered to 
be placed on the files of the court, to be served 
when and where its service might become prac- 
ticable. 

This was a petition for a writ of habeas 
corpus. The circumstances of the ease are 
fully set forth in the petition and the opinion 
of the court 

To the Honorable Nathan Clifford, an Asso- 
ciate Justice of the Supreme Court of the 
United States, sitting in the District of 
Massachusetts:— 

The petition of William H. Winder re- 
spectfully represents, that he is and always 
has been a loyal citizen of the United States, 
and was a resident of the commonwealth of 
Pennsylvania until the time of the arrest and 
restraint hereinafter mentioned, and has 
been for a long time past confined in Fort 
Warren, a military fort of the United States 
within the district of Massachusetts, under 
the command of Colonel Justin Dimmick, 
where and by whom he is illegally restrain- 
ed of his liberty. That your petitioner whilst 
so resident in the commonwealth of Pennsyl- 
vania was arrested at his residence in the 
city of Philadelphia upon the 11th day of 
September, A. D. 1S61, under a warrant 
purporting to be issued by a United States 
commissioner, upon a charge of conspiracy 
to overthrow the government of the United 
States, under the aet of congress of the 13th 
July, 1861. Your petitioner avers that he 
was entirely innocent of this charge, or of 
any other offence against the United States, 
and at once urged an immediate hearing of 
the case, which was refused, upon the alleged 
ground of other engagements of the United 
States attorney, and the hearing was post- 
poned to the afternoon of the 13th Septem- 

i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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ber, 1861, your petitioner remaining in cus- 
tody. Your petitioner was again present at 
the day to which the hearing of his case was 
adjourned, ready and anxious to meet the 
charge against him, when, after a considera- 
ble delay, the United States attorney stated 
that he had no charge to prefer against your 
petitioner. He then said that an order had 
been received for your petitioner's delivery 
to the United States marshal, and your peti- 
tioner was discharged by the commissioner; 
and a telegraphic message, of which the fol- 
lowing is a copy, was produced and handed 
to the counsel of your petitioner, who was 
present with him:— 

"Dated Wash'g. Sept. 11, 1S61. To Geo. A. 
Coffey, U. S. District Attorney: Have tele- 
graphed Marshal Millward to arrest Wm. 
H. Winder and transfer him to Fort Lafa- 
yette. S. Cameron, Secretary of War." 

Your petitioner was then at about 5 o'clock 
of the afternoon of September 13, 1861, with- 
out any warrant or cause of commitment be- 
ing exhibited or stated either to him or to 
his counsel, immediately seized and taken 
into custody by William Millward, United 
States marshal for the Eastern district of 
Pennsylvania, and was on the same after- 
noon removed to the city of New York by a 
person believed to be a deputy or officer of 
said marshal, -and upon reaching the city of 
New York was carried to Fort Lafayette, a 
military fort of the United States, under an 
order, a copy of which he has since obtained, 
and which is as follows:— 

"Philadelphia, Sept. 13, 1861. Lieut-Col. 
Martin Burke, Commanding Fort Hamilton: 
Dear Sir,— Permit me to introduce to you my 
deputy, Mr. Sharkey, who carries with him 
Mr. Winder, to be delivered- to your custody, 
per order of secretary of war. Very respect- 
fully, your ob't servant Wm. Millward, U. 
S. Marshal." 

Your petitioner avers that neither at the 
time of his said arrest, nor at any time since, 
has he ever seen the said order or pretended 
order of the secretary of war, which, for rea- 
sons hereinafter stated, he believes never 
existed. Your petitioner remained so un- 
lawfully restrained of his liberty in Fort La- 
fayette, under color of some order or pretend- 
ed order of the secretary of war or some 
other person, until some time towards the 
end of October or beginning of November, 
1861, when he was transferred, under some 
order or direction to him unknown, to Fort 
Warren, near Boston, a military fort of the 
United States under command of Colonel Jus- 
tin Dimmick, in whieh place he has ever since 
been detained in custody, and now is unlaw- 
fully restrained of his liberty. Ignorant of 
the cause of his unlawful arrest and deten- 
tion, and conscious of entire innocence, your 
petitioner addressed a letter to the secretary 
of state upon the subject of his imprison- 
ment, of which the following is a copy: — 

"Fort Warren, 5th Dec. 1861. To the Hon. 
W. H. Seward, Secretary of State: Sir,— In 
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accordance with your letter of instructions, 
read to the parties confined in this fort, to 
address you directly in relation to their re- 
lease, I proceed to do so, relying upon the 
implied assurance of your letter, that these 
communications "will receive your personal 
attention and reply. I have been confined 
now nearly thirteen weeks, and during all 
that time I have been unable to learn of any 
charge whatever; consequently, I can only 
state that I am unconscious of word or act 
inconsistent with the character of a true 
American citizen; and hence I infer that my 
arrest did not emanate from the head of a 
department, and that the names of such, 
when employed in this matter, were merely 
pro forma, without attention to, and probably 
without knowledge of, the document to-which 
they were attached. In this state of affairs, 
I will respectfully submit to your considera- 
tion the propriety of allowing me, on parole, 
to visit "Washington for the examination of 
my case, and I will add my conviction that a 
short interview will satisfy you of some 
error in my arrest and confinement, which 
have proved seriously detrimental. Should 
the granting the parole prove to be incon- 
sistent with your purposes, I trust I shall not 
be disappointed in my expectation of receiv- 
ing a statement of any charges against me, 
fully, specifically, and with all the evidence 
in possession of the department, together 
with the names of all parties making charges. 
Kespectfully, your obedient servant, W. H. 
Winder." 

No answer was ever received by your peti- 
tioner to this letter, and time rolling on, and 
remaining in his original ignorance of ,the 
cause of his unlawful imprisonment, your pe- 
titioner addressed a letter, of which the fol- 
lowing is a copy, to the secretary of war:— 
" "I have been held in confinement in Forts 
Lafayette, N. Y., and Warren, Mass., with- 
out process or form of law, now more than 
five months, having been arrested in Phila- 
delphia, my residence, from whence, by order 
of Simon Cameron, secretary of war, by tele- 
graphic despatch, I was transferred to those 
distant points. Immediately upon my ar- 
rest, in my absence, my office, desks, and 
chests, &c, were all broken open, and all my 
papers, a collection of thirty years, ransack- 
ed, on pretence of hunting treasonable mat- 
ter during the few months previous; the 
sanctity of private correspondence was vio- 
lated and malignantly calumniated by the 
publication of pretended contents of letters 
thus seized; other parties were also thus 
grievously slandered by statement of false- 
ly alleged contents, and I debarred of all op- 
portunity to contradict such infamous publi- 
cations. My letter-books, writings, and let- 
ters are still in possession of public officials. 
Even pictures twenty years old found in my 
possession were misrepresented to slander 
me. My correspondence at Philadelphia 
since my arrest has been intercepted and de- 
tained. I am to this hour in ignorance of 
30FED.CAS.— 19 



the causes of my arrest and detention. Gov- 
ernor Seward, secretary of state, caused an 
order of his to be read to the prisoners, in 
which he stated that the employment of paid 
counsel would only have the effect of preju- 
dicing the case of such parties, would be 
deemed an offence, and would occasion pro- 
crastination of imprisonment; his order re- 
quired all applications to be addressed di- 
rectly to him, or through unpaid parties. In 
accordance with this order, never having em- 
ployed counsel, on the 5th December last, I 
addressed a letter to the secretary of state, 
in which, referring to his order as giving 
assurance that he would read and reply to 
our communications, I proceeded to state my 
long confinement, my ignorance of the causes 
therefor, and requesting permission to go to 
Washington for an investigation of my case, 
or for a statement of the. eharges against 
me, if any, the full testimony, and the names 
of my accusers, or else an unconditional dis- 
charge. To this hour no reply has been re- 
ceived. My release was tendered to me on 
condition of taking the oath of allegiance, 
&c, &c. I declined to accept release upon 
conditions. A second time release was of- 
fered upon condition of taking the oath, 
which offer was accompanied by a letter of 
explanation from Governor Seward, intend- 
ed to remove supposed objections, in stating 
that support of the constitution did not in- 
clude, support of the individual members of 
the executive. My objection, being radical, 
applied to all tests or conditions, which 
might be supposed to admit that I had done 
anything inconsistent with the character of 
a true American, and I of course declined 
this second offer of release. In common 
with my fellow-members of the company to 
which I am attached, I took an oath to sup- 
port the constitution, and I am still under its 
full responsibility. I am ready in common 
with all others, on every proper and lawful 
occasion, to take it a thousand times. But 
as a discriminating test, imputing past and 
future intended wrong, it is not possible for 
me thus voluntarily to calumniate myself. 
The interior of Fort Warren, with the mens 
sibi conseia recti, is preferable to release 
purchased at the expense of character. So 
far from being willing thus to calumniate 
myself, I have challenged and I do now 
challenge a comparison of record of fidelity 
to the constitution and the Union with all 
concerned in my arrest and detention, confi- 
dent that the result will furnish none of 
them with cause for self-gratulation. In' this 
state of the ease, the secretary of war an- 
nounces that the president will grant 'am- 
nesty' for past offences and take 'parole' 
against future ones, of all persons 'except 
spies in the service of the insurgents, or 
others whose release at the present moment 
may be' deemed incompatible with the public 
safety.' Thus I should be turned loose, 
stained with an unnamed guilt of the past, 
supposed to be covered by the 'amnesty,' and 
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the equally nameless guilt of the future, 
averted by the 'parole,' allowing a censorious 
-world to impute any wrong it may please, as 
being concealed beneath the cloaks of 'am- 
nesty' and 'parole,' and to which, by my ac- 
ceptance, I would give at least a quasi ad- 
mission, and certainly would leave upon my- 
self the color of guilt, and without power of 
vindication against such imputation. The 
'spies' and those whose liberation may be 
'deemed incompatible with the public safety' 
will have probably the opportunity of per- 
fect vindication, while those favored with 
'amnesty' and 'parole* will stand forever 
shaded beneath those clouds. It would seem 
to be an exquisite aggravation of the orig- 
inal wrong which the order admits and pur- 
ports to remedy or correct. The wrong done 
was illegal incarceration without charge; the 
remedy now proposed is to confess that 
wrong has been done, and to receive 'am- 
nesty' therefor; to acknowledge intention to 
do future wrong, and then to give 'parole' 
to forego such intention. The condition, in 
a Northern state, of a man accepting 'am- 
nesty' and giving 'parole,' would be a con- 
fession of guilt bearing in its train intoler- 
able consequences. For these reasons, and 
many others which naturally present them- 
selves, and would be stated if necessary, the 
undersigned trusts the secretary of war will 
find it consistent with his duty to reinstate 
him at home to his original position before 
arrest If there be any charge of crime 
against me, I am ready to meet it. If there 
be none, I trust the secretary will see that 
to impose conditions on me as the price of 
my liberation, is to aggravate the wrong 
which will then stand confessed. It might 
be simple justice, alike to the administra- 
tion as to the prisoners, to have the inform- 
ers who misled the defendant exposed to 
view and to just punishment. I have the 
honor to be your obedient servant, W. H. 
Winder. Fort Warren, 22d Feb'y, 1862. 
Hon. E. D. Stanton, Secretary of War, Wash- 
ington City." 

Your petitioner's books and papers had all 
been seized and taken by the marshal, at the 
time of his arrest; but having been, previous- 
ly to his arrest, in correspondence with Gen. 
Simon Cameron, and believing it to be im- 
possible that that officer would, of his own 
motion, have authorized his arrest, he wrote 
to him upon the 15th March, 1862, as fol- 
lows: — 

"Fort Warren, 15th March, 1862. Hon. 
Simon Cameron: Sir,— It was by order from 
you, through a telegraphic despatch, that i 
was taken from Philadelphia to Fort Lafa- 
yette and placed in confinement there, from 
whence I was transferred to this fort, in 
which I am confined, still ignorant of the 
cause wbich induced you to issue that order. 
The object of my writing this letter is to ob- 
tain from you information at whose instance 
and upon what representations you were in- 
fluenced to the issue of the order for my 



confinement in Fort Lafayette. I believe I 
do not err in supposing the order could not 
have been of your own motion, but was 
upon the statement of party or parties who 
ought not, and who you supposed would not, 
willingly mislead you, and I trust that my 
reliance on your readiness to afford me the 
information will not prove delusive. I feel 
myself entitled to this consideration at your 
hands,- and am unwilling to doubt your in- 
clination to accord it to me. I am, respect- 
fully, your obedient servant, &c, W. H. 
Winder." 

To this letter an answer was received, as 
follows: — 

"Lochiel, March 24, 1862. W. H. Winder, 
Esq.: Sir,— You surprise me by saying in 
your letter of the 15th inst., received to-day, 
that it was by my order you were taken from 
Philadelphia to Fort Lafayette and placed in 
confinement. I knew nothing of your arrest 
until I saw the fact stated in the news- 
papers, and, being at the time closely en- 
gaged in the discharge of my official duties, 
neglected to inquire into the eause, presum- 
ing, however, that it was done by order of 
the state department, which had charge of 
such cases as I supposed yours to be. Very 
respt'y, Simon Cameron." 

And the following further correspondence 
took place between your petitioner and Gen. 
Cameron:— 

"Fort Warren, 31 March, '62. Hon. Simon 
Cameron, Lochiel, near Harrisburg: Sir,— I 
have to thank you for your prompt reply to 
my request for information as to the causes 
which induced you to issue an order for my 
transfer to Fort Lafayette. Your reply of 
the 24th, stating your surprise at learning 
that I had been sent there by your order, 
and that you knew nothing of my arrest un- 
til you saw it in the papers, and presumed 
it had been done by order of the state de- 
partment, confirms me in my supposition 
that your name had been used either without 
your knowledge or inadvertently signed to a 
paper without heeding its contents. It was 
obtained somehow through the district attor- 
ney. I give you a copy of the document on 
which Col. Burke took charge of me and 
placed me in Fort Lafayette:— 'Philadelphia, 
Sept. 13, 1861. Lt-Col. Martin Burke, com- 
manding Fort Hamilton. Dear Sir,— Permit 
me to introduce to you my deputy, Mr. Shar- 
key, who carries with him Mr. Winder, to be 
delivered to your custody, per orders of sec- 
retary of war. Very respectfully, your ob't 
servant, Wm. Millward, U. S. Marshal.' I 
am respectfully, your obedient servant, W. 
H. Winder." 

"Fort Warren, 31 March, 1862. Hon. Si- 
mon Cameron, Lochiel, near Harrisburg. 
Hear Sir,— Since writing you to-day I have 
received the following copy of despatch from 
Philadelphia:— 'Washington, Sept. 11, 1861. 
To Geo. A. Coffey, U. S. Dist. Att'y.: Have 
telegraphed Marshal Millward to arrest Wm. 
H. Winder and transfer him to Fort Lafa- 
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.yette. S. Cameron, Sec'y War.* I have sup- 
posed this might call to your rniud the com- 
munication of Mr. Coffey to -which appar- 
ently it is a reply. I am respectfully, your 
obedient servant, &c. W. H. Winder." 

"Lcehiel, 2 April, 1862. W. H. Winder, Esq.: 
Sir,— I have enclosed your letter of the 31st, 
received to-day, to the secretary of state, and 
•disavowed all knowledge of your arrest, with a 
request for your release, if you have been held 
"by my direction. Very respectfully, Simon 
■Cameron." 

"Fort Warren, 5th April, 1S02. Hon. S. 
■Cameron, Lochiel, near Harrisburg: Dear Sir, 
—I have been much gratified by the receipt of 
jour letter of 2d April, in which you advise me 
•of your having sent my first letter of 31st 
March to the secretary of state, with a request 
for my release, if I have been held by your di- 
rection. This is satisfactory, and is all the ac- 
tion the case requires at your hands, unless, 
indeed, a disregard of your request should 
render it proper for your own vindication 
against an act which you repudiate, but the 
responsibility of which is placed by the rec- 
ord on your name. I am, respectfully, your 
ob't serv't, &c, W. H. Winder." 

It thus appears that no order was ever given 
by the secretary of war for the arrest of your 
petitioner, and he was left in absolute darkness 
as to the authority, or supposed authority, by 
which he was originally imprisoned and was 
then detained. In the month of May last, com- 
missioners to visit and report upon the cases of 
those who had been arrested and were detained 
in the military prisons of the United States, 
■came to Fort Warren, and your petitioner was 
summoned to appear before them. Then for 
the first time, and nearly eight months after his 
arrest, upon the 7th May, 1862, your petitioner 
was informed that his offence was his corre- 
spondence and his writings for the newspapers. 
Your petitioner at once demanded the production 
of any writings of his upon which any charge 
of violating the laws of the United States 
■could be based. None such were produced, and 
your petitioner now asserts what he has before 
stated, that none such can be produced. Tour 
petitioner was then told by the commissioners 
that his case would be taken into consideration, 
but he has never heard further from them upon 
the subject, nor has any offence been since ever 
Imputed or stated to him, or the reason of his 
arrest and detention, nor has, so far as he is 
aware, any further or other action ever been 
taken in regard to him or his case. Your pe- 
titioner avers that he has now been nearly four- 
teen months unlawfully restrained of his lib- 
erty, and detained in custody under color of 
some pretended authority of the United States, 
without any specific crime or offence under or 
violation of its laws being imputed, to him, in 
disregard of the plain provisions of the laws 
and constitution of the United States, to the 
benefit of which the humblest citizen is enti- 
tled. Your petitioner now solemnly reasserts 
what he has heretofore more than once stated, 
that he is innocent of any crime or offence 



against his country or its government and laws, 
and he respectfully prays your honor to grant a 
writ of habeas corpus to be directed to Col. Jus- 
tin Dimmick, commandant of Fort Warren, and 
to his officers having charge of your petitioner, 
commanding him and them to bring your peti- 
tioner before your honor, to do, submit to, and 
receive what the laws may require. And he 
will ever pray, &c. W. H. Winder. 

By his agent and attorney, 

George W. Biddle. 

Boston, October 25fh, 1862. 

Wm. B. Keed, Geo. W. Biddle, Peter McCall, 
and Geo. S. Hillard, for petitioner. 

CLIFFORD, Circuit Justice. This is a peti- 
tion for a writ of habeas corpus,, wherein the 
petitioner represents that for. a long time past 
he has been confined in Fort Warren, a military 
fort of the United States, in this district, under 
the command of Colonel Justin Dimmick, 
where and by whom he is illegally restrained of 
his liberty. 

As a foundation of the application, and to 
show that the prayer of the petitioner ought to 
be granted, he alleges that he is and always has 
been a loyal citizen of the United States, and 
that until the time of his arrest, as therein set 
forth, he had been a resident of the common- 
wealth of Pennsylvania, and the complaint is, 
that while he was so resident there he was, on 
the 11th of September, 1801, arrested at his 
residence in the city of Philadelphia, under a 
warrant purporting to have been issued by a 
commissioner of the United ' States, upon" a 
charge of conspiracy to overthrow the govern- 
ment of the United States. ' ;' 

According to the petition that warrant was 
founded upon the act of congress of the 13th of 
July, 1801 [12 Stat 255]; but the petitioner 
avers that he was entirely innocent of that 
charge or of any other offence against the Unit- 
ed States; that he urged an immediate hearing 
of the case on the day of his arrest, which was 
refused on the ground that the district attorney 
had other engagements, and the same was post- 
poned to the 13th- of the same month, when he 
was again present, and ready and anxious to 
meet the charge, but that the district attorney, ^ 
after stating that he had no charge to prefer 
against him, informed him that- an order had 
been received that he should be delivered to the 
marshal of the United States for that district; 
that he was accordingly discharged by the com- 
missioner, and was then and there, without any 
warrant or cause of commitment being exhib- 
ited to him or to his counsel, immediately seized 
and taken into custody by William Millward, 
marshal of that district When the district 
attorney, however, informed the petitioner 
that an order had been received that he, the 
petitioner, should be delivered to the marshal, 
he at the same time, as the petitioner states, 
handed to his counsel, who was present with 
him, a telegraphic despatch, addressed to the 
district attorney, of the following purport: — 

"Have telegraphed Marshal Millward to ax- 



WINDER (Case No. 17,367) 



[30 Fed. Cas. p:ye 292J 



rest Wm. H. Winder, and transfer him to 
Fort Lafayette. S. Cameron, See'y of War." 

Recurring to the copy of the telegram as 
given in the petition, it -will he seen that it 
was dated at Washington on the 11th of Sep- 
tember, 1861, two days before the petitioner 
was taken into custody by the marshal; and 
the petitioner states that on the same after- 
noon that he -was so seized, he was removed 
to the city of New York, by a person believed 
to be a deputy or officer of the marshal, and 
upon reaching that city was carried to Fort 
Lafayette, a military fort of the United States, 
under an order of which the following is a 
copy:— 

"Permit me to introduce to you my depu- 
ty, Mr. Sharkey, who carries with him Mr. 
Winder, to be delivered to your custody per 
order of the secretary of war." 

Said order or letter was dated at Phila- 
delphia on the 13th of September, 1861, and 
was addressed to the commandant of Fort 
Hamilton, and was signed by the marshal. 

Having stated these proceedings, the peti- 
tioner avers that he has never seen the or- 
der or pretended order of the secretary of 
war, and, for reasons set forth in the peti- 
tion, he does not believe that any such or- 
der ever existed, but that he remained in 
Fort Lafayette, so unlawfully restrained of 
his liberty, under color of some order or pre- 
tended order of the secretary of war or of 
some other person, until some time towards 
the last of October or the first of November, 
1861, when he was transferred, under some 
order or direction to him unknown, to the 
military fort before mentioned in this dis- 
trict, under the command of Colonel Justin 
Dimmick, in which place he has ever since 
been detained in custody, and now is un- 
lawfully restrained of his liberty. 

On the 5th of December, 1861, he address- 
ed a letter to the secretary of state, soliciting 
leave to visit Washington, on parole, for the 
examination of his case, or that he might 
be furnished with a statement of the char- 
ges against him; but as no reply was re- 
ceived to the communication, it will not be 
reproduced at the present time. Failing to 
get any reply to that letter, on the 22d of 
February, 1862, he addressed another letter 
to the present secretary of war, but, so far 
as appears, the communication was never 
answered. Believing it to be impossible 
that the former secretary of war, General 
Simon Cameron, would of his own motion 
bave authorized his arrest, the petitioner 
states that he, on the 15th of March, 1862, 
wrote to General Cameron upon the subject, 
informing him that it was by his order that 
lie, the petitioner, was seized and taken 
from Philadelphia to Fort Lafayette, and 
there placed in confinement, and afterwards 
transferred to Fort Warren, and inquired at 
whose instance and upon what representa- 
tions he had been induced to issue the or- 
der. 

To that letter, as the petitioner states, a 



reply was received under date of the 24th 
of March, 1862; and he gives what purports 
to be a copy of the answer. Suffice it to 
say, without attempting to give the precise 
language, the writer expresses his surprise 
at the remark of the petitioner that it was 
by his order that he had been taken from 
Philadelphia to Fort Lafayette and placed 
in confinement. On the contrary, he ex- 
pressly states that he knew nothing of the 
petitioner's arrest until he saw the fact stat- 
ed in the newspapers, and adds several cir- 
cumstances confirmatory of that statement. 
Confirmed by that letter in the opinion that 
the name of the former secretary of war 
had been used without his knowledge, or in- 
advertently, the petitioner states that on the 
31st of the same month, he wrote General 
Cameron another letter, thanking him for 
his prompt reply, and furnished him with a, 
copy of the document under which the com- 
mandant of Fort Hamilton took charge of 
him and placed him in Fort Lafayette, and 
also a copy of his telegraphic despatch to- 
the district attorney, which was handed to 
his counsel at the time he was discharged by 
the commissioner. Considering that the re- 
ply of General Cameron is a brief one, it 
will be given in the language of the copy set 
forth in the petition. 

"Loehiel, April 2, 1862. W. H. Winder* 
Esq. Sir,— I have enclosed your letter (of 
the 31st) received to-day, to the secretary of 
state, and disavowed all knowledge of your 
arrest, with a request for your release, if 
you have been held by my direction. , Very 
respectfully, Simon Cameron." 

"Various other matters are stated in the- 
petition, which need not be particularly no- 
ticed at this stage of the case, except to say 
that the petitioner, in conclusion, avers that 
he has been nearly fourteen months unlaw- 
fully restrained of his liberty, and detained 
in custody, under color of some pretended 
authority of the United States, without any 
specific crime or offence being imputed to 
him, in disregard of the plain provisions of 
the constitution of the United States and the 
laws of congress, to the benefit of which 
every citizen is entitled; he accordingly 
prays the court to grant this writ of habeas 
corpus. 

By the fourteenth section of the act of the 
24th of September, 1789 [1 Stat 81], it is 
provided, among other things, that either of 
the justices of the supreme court of the 
United States, as well as the judges of the 
district courts, shall have power to grant 
writs of habeas corpus for the purpose of 
inquiring into the cause of commitment; pro- 
vided, that writs of habeas corpus shall in 
no case extend to prisoners in jail, unless 
where they' are in custody under or by color 
of the authority of the United States, or are 
committed for trial before some court of the - 
same, or are necessary to be brought into 
court to testify. Additional authority upon 
the subject is also conferred by subsequent 
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acts of congress, but it is unnecessary to re- 
fer to any other act, as the petition in this 
case is obviously founded upon the before- 
mentioned provision of the judiciary act. 

Courts of justice may refuse to grant the 
'writ of habeas corpus where no probable 
ground for relief is shown in the petition, 
■or where it appears that the petitioner is 
•duly committed for felony or treason plainly 
expressed in the warrant of commitment; 
but where probable ground is shown that 
the party is in custody under or by color .of 
the authority of the United States, and is 
imprisoned -without just cause, and there- 
fore has a right to be delivered, the writ of 
habeas corpus then becomes a writ of right, 
which may not be denied, but ought to be 
granted to every man who is committed or 
detained in prison or otherwise restrained 
of his liberty. Authorities in support of 
these positions are unnecessary, as wher- 
ever the principles of the common law are 
adopted or recognized they are universally 
acknowledged. 

Although the petitioner was arrested, In the 
first place, by virtue of a warrant issued by 
Si commissioner of the United States, still the 
■case, as stated in the petition, shows that he 
was discharged from that arrest, and that no 
warrant of any kind has since been issued 
.against him. Assuming the case to be as 
stated in the petition, he was not only ar- 
rested and imprisoned under an order having 
no other sanction than that of a telegraphic 
despatch, but it now appears from the petition 
that the secretary of wa*. who was supposed 
to have sent or authorized the telegram con- 
taining the order, denies all knowledge of the 
-arrest of the petitioner, except as he learned 
•the fact from the newspapers, and entirely 
■disavows all responsibility for the proceed- 
ings. 

Nothing need be added to the narrative of 
the facts as set forth in the petition, to dem- 
onstrate that the petition shows probable 
ground to conclude that he is imprisoned and 
a-estrained of his liberty without just cause. 
Undoubtedly he is in custody under or by 
•color of authority of the United States, and 
.such being the fact, all the requisites known 
to the law are shown to entitle the petitioner 
to the writ for which he prays; and on that 
state of the ease, it becomes the duty of the 
<ourt to grant it. When these pre-requisites 
.appear, it is not competent for the court to 
deny the application, because the court has in 
such case no discretion upon the subject, but 
the writ must issue as a matter of right. 

All these remarks must be understood as 
based entirely upon the facts as stated in the 
petition, and, of course, can have no appli- 
cation to any different state of facts which 
may be shown upon the return. 

The United States marshal having declined 
to serve the writ, it was placed in the hands 
-of B. F. Bayley, a deputy sheriff, who made 
the following return thereupon:— 



"I, Benjamin F. Bayley, being duly sworn, 
dp depose and say that I am one of the depu- 
ties of the sheriff of the county of Suffolk, 
in the commonweal!!* of Massachusetts; that 
on Tuesday, the 28th day of October, A. D. 
1862, there was placed in my hands for serv- 
ice a writ of habeas corpus, a copy of which 
is hereto annexed, directed to Colonel Justin 
Dimmick, commandant of Fort Warren, or 
to any officer under him having the charge 
of William H. Winder, commanding him to 
bring the body of said Winder, then confined 
in said Fort Warren, to be dealt with as to 
law and justice should appertain; that upon 
receiving said writ, I immediately proceeded 
to Commercial Wharf, in the port of Boston, 
where the steamboat plying between the said 
port and said Fort Warren was lying, and 
-stated to the captain in charge of said boat, 
that I desired to proceed therein to Fort" War- 
ren as a messenger from the United States 
court, with papers for said Colonel Justin 
Dimmick. The said captain told me that his 
orders were positive not to allow any one to 
go in said boat without a pass from Colonel 
Dimmick, said orders having been received 
on Friday last, the 24th instant; that being 
prevented from proceeding in said boat, I 
did on the morning of Wednesday, the 29th 
-day of October, 1862, receive from the counsel 
of said Winder, certain instructions in re- 
gard to the service of the said writ of the fol- 
lowing tenor:— 'You are entrusted with the 
service of a writ of habeas corpus, issued by 
order of the Honorable Nathan Clifford, a 
justice of the supreme court of the United 
States, to be served upon Colonel Justin 
Dimmick, at Fort Warren. You will have 
with you the original writ, with an attested 
copy thereof. You will procure a proper con- 
veyance to take you; to Fort Warren, and 
land there in order to serve the writ as di- 
rected. Upon landing or meeting the sentry, 
or other person at the fort whom you may 
first meet, you will respectfully inquire for 
Colonel Dimmick, stating you have a paper 
to deliver to him from Judge Clifford, a 
judge of the supreme court of the United 
States. Should you be allowed to see Col- 
onel Dimmick, you will respectfully deliver 
to him, the original writ, saying at the same 
time, This is a writ from Judge Clifford, and 
at once return to Boston, when you will draw 
up a statement of the time and mode of serv- 
ice. Should the sentry or party with whom 
you first communicate refuse you permission 
to see Colonel Dimmick, you will ask by 
what authority you are refused; if none is 
stated, and the refusal be persisted in, you 
will hand a copy of the Tvrit to the sentry or 
other party, asking him to deliver it to Col- 
onel Dimmick, saying you will wait for an 
answer, and bring it if received. If this be 
refused, you will return at once. Should you 
be refused permission to land, and the re- 
fusal be persisted in upon your stating that 
you have a paper for Colonel Dimmick, you 
will at once return and make a report of 
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what you have done. Should Colonel Dim- 
mick be absent from the fort, you will com- 
municate or endeavor to communicate with 
the officer in command, in the manner here- 
inabove set forth.* That upon receiving said 
instructions T hired a sail-boat in the port of 
Boston aforesaid, manned with two men, 
and was accompanied by John H. dark, a 
reputable citizen of the county of Middlesex, 
in this commonwealth, and proceeded therein 
to Fort Warren, to serve the said writ ac- 
cording to my instructions; that I arrived near 
to said Fort Warren, at about three o'clock 
of the afternoon of said 29th day of Octo- 
ber, when I perceived a body of about fifty 
armed men drawn up in military array near 
the place of landing; that upon nearing the 
landing I was hailed by a sentinel and told 
by him to keep off; that I then told said sen- 
tinel that I had a communication to make to 
Colonel Dimmick, and approached a little 
nearer to said landing; that the said force 
was then marched down to the landing, when 
I was again peremptorily ordered by a per- 
son in command of said force, to keep off, 
and was prevented from landing; that find- 
ing it impossible to land or approach nearer 
to the said fort, I directed the boat, in which 
I was, to be put about, and returned to the 
port of Boston, where 1 arrived at about five 
o'clock of the afternoon of the same day, 
having been forcibly prevented from serving 
the said writ; that I verily believe that had 
I attempted to effect a landing at said Fort 
Warren, after having been warned away, as 
hereinbefore stated, I should have been pre- 
vented from so doing by the force of armed 
men drawn up at the landing, and that to 
the best of my belief it was impossible for 
me to land and serve the said writ " And that 
further I say not. Benj. F- Bayley. 

"Sworn and subscribed this 30th day of Oc- 
tober, A. D. 1S62. G. S. Hillard, Justice of 
the Peace." 

Mr. Reed then addressed the court as fol- 
lows:— "May it please your honor. Having 
presented to the court this affidavit, the coun- 
sel for the relator beg leave to say that we 
came to this jurisdiction to solicit the process 
of the law in order to release from a long 
and, as we believe, unlawful imprisonment 
(for nearly fourteen months), a fellow-citizen 
of Pennsylvania. We deferred any action un- 
til the district attorney should have full op- 
portunity of communicating with the authori- 
ties at Washington. We came prepared, and 
anxious to meet and discuss any grave ques- 
tions of law which the officers of the govern- 
ment might raise in opposition to this dis- 
charge. The court granted the writ of re- 
lief which was asked for, but its execution 
has been evaded and resisted, so as to prevent 
the consideration and decision of these ques- 
tions. In the case decided by the chief jus- 
tice of the United States, that of Merriman, 
the military officer to whom the process was 
directed, made a return in form respectful; 
and this, too, at a time of local disturbance 



and on the edge of actual war. But here in 
Massachusetts, many hundred "miles away 
from any scene of war, where perfect peace- 
reigns, and every peaceful relation of life is- 
maintained, and the court is regularly trans- 
acting the ordinary and profitable business of 
the government, here in Massachusetts, the 
writ which your honor granted is both evad- 
ed and resisted, and an imprisoned American 
citizen is denied the common right of knowing 
who are his accusers and of what he is ac- 
cused. Your honor's writ is that of the Unit- 
ed States, and that peaceful writ the military 
force of the government prevents us from exe- 
cuting. At this moment we can do no more.. 
We submit the facts this affidavit discloses- 
We beg Lo express to your honor our high 
sense of the kindness and consideration we 
have received at your hands, in this effort to- 
assert "the supremacy of the law and the rights- 
of the citizen." 

CLIFFORD, Circuit Justice. The court does- 
not perceive that anything more can now be 
done to effect service of this writ. The serv- << 
ice appears to have been prevented by force. 
The court deeply regrets that officers of the 
United States should obstruct process out of 
a court of the United States, especially this- 
process. But those officers are at present be- 
yond the control of the law, and the court 
has not the command of the physical force 
needful to effect a service of this writ at the- 
present time. Let the writ be placed on file,, 
to be served when and where service may be- 
come practicable. 
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WINDSOR v. WHITING. 
[10 Hunt, Mer. Mag. 175.] 

District Court, D. Massachusetts. Dec, 1843- 

ASSIGNMENT FOR BENEFIT OF CREDITORS— VALID- 
ITY — Subsequent Bankruptcy of Assignor. 

[A debtor made, in 1838, an assignment for 
the equal benefit of all his creditors, to which 
assignment five creditors became parties before- 
the debtor was decreed a bankrupt under the law 
of 1841, which prohibited preferences. B.dd t 
that the assignment could not be sustained in fa- 
vor of the creditors generally, or in favor of those- 
who became parties before the bankruptcy de- 
cree.] 

This was a summary proceeding in equity, 
instituted by [Henry Winder] the assignee of 
Nathaniel Blake, a bankrupt, to recover of the- 
respondent [Wilham Whiting] a fund amount- 
ing to about $3,000, which had been collected" 
by him under an assignment made to him by- 
Blake, for the benefit of his creditors, De- 
cember 10, 1838, according to the provisions- 
of the statute of April 15, 1836. Only five- 
creditors had become parties to this assign- 
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inent, and no dividend had been paid, when, 
on the 20th of January, 1843, Blake filed his 
petitions in bankruptcy, hut afterwards a num- 
ber of other creditors signed the instrument. 
Upon these facts, it was contended, for the 
respondent, (1) that the assignment was good 
at common law; (2) that, if Whiting, as as- 
signee, held anything, he held for the trusts 
declared in the assignment; (3) that all cred- 
itors had a right to become parties to the as- 
signment at any time before the final divi- 
dend; (4) that the assignee in bankruptcy 
had no rights beyond those of the bankrupt to 
defeat the assignment. 

SPRAGUE, District Judge, held it clear 
that the assignment was not valid under the 
statute of 1830, which had been repealed be- 
fore the instrument was made. The ques- 
tion, then, was, was it good at common law? 
Now, it was clearly settled in this state that, 
in case of an assignment to trustees for cred- 
itors, any creditor not a party thereto might 
attach the surplus, and so defeat the distri- 
bution according to the trusts. ■ Therefore, 
the second and third propositions of the re- 
spondent fell to the ground. Then, as to the 
fourth proposition, the assignee in bankruptcy 
acted for the creditors, and for their benefit 
he had a right to follow property conveyed 
away by the bankrupt contrary to their legal 
rights. And, further, he took all their rights 
in that regard by operation of law, and there- 
fore those creditors who executed the assign- 
ment after the bankruptcy could not take any 
part of the fund thereby. But how were 
those who executed the instrument before the 
decree of bankruptcy to be dealt with? It 
was contended that they should be paid in 
full, to the exclusion of all who subsequently 
became parties. This assignment, intended to 
derive all its efficacy from the statute of 1836, 
it was attempted to sustain by the common 
law, in order to carry into effect the inten- 
tion of the parties. Now, the statute of 1S36 
prohibited preferences. It was the intention 
of the parties that there should be no pref- 
erences, and that all creditors should have a 
right to come in at any time before the final 
dividend. To cut off! the subsequent sign- 
ers, and give the whole fund to the five who 
had previously signed, would be to defeat the 
intention of the parties, by the means which 
were to be invoked for the purpose of effectu- 
ating that intention. Again, the bankrupt 
law prohibits preferences. Yet it was con- 
tended that it was to have such a construc- 
tion and operation given to it as to create a 
preference for these five creditors, and ex- 
clude all others, as well those who signed 
subsequently as others. By this means the 
intention of the parties and of the bankrupt 
law were both to be defeated. An assignee, 
under the insolvent law of 1838, if it had con- 
tinued in operation, would have defeated this 
conveyance; and the assignee, under the bank- 
rupt law, had as extensive rights as an as- 
signee under that statute would have had. 
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WING v. RICHARDSON. 

[2 Fish. Pat Cas. 535; i 2 Cliff. 449.] 

Circuit Court, D. Massachusetts. May Term, 
1SG5. 

Patents for Inventions— Presumptions— Time 
op Invention — Plate Holder for Cameras. 

1. The presumption, arising from the letters 
patent, that the patentee was the original and 
first inventor, in the absence of the application 
for the patent, extends back only to the date of 
the letters patent, and in no case does it extend 
further back than to the time of the filing of the 
original application. 

2. Whenever a party desires to show that his 
invention was made prior to the date of his ap- 
plication for the patent, he must prove the fact 
by other sufficient evidence, because no such 
presumption arises from the letters patent, or 
the application, or both combined. 

3. Letters patent to Albert S. Southworth, 
dated April 10, 1855, and reissued September 
25, I860, for a plate holder for cameras, exam- 
ined and sustained. 

[Cited in Ormsbee v. Wood, Case No. 10,579.] 

4. The reissued patent is for the same inven- 
tion as that described in the original patent. 

5. The date of the patentee's invention was 
the latter part of 1847 or the spring of 1848, 
when the improvement was reduced to practice 
as an operative machine. 

6. The patent is not for a principle or a re- 
sult, but for the means described for accom- 
plishing the result. 

This was a bill in equity, filed to restrain 
the defendant* [Charles F. Richardson] from 
infringing letters patent for a "plate holder 
for cameras," granted to Albert S. .South- 
worth, April 10, 1855, reissued September 25, 
1860, and assigned to plaintiff [Simon Wing]. 

The plate holder, as described in substance 
by the patentee, consists of a stationary cas- 
ing, containing a zinc plate in front of the 
daguerreotype plate, provided with a square 
opening C equal to one-fourth of the latter 
plate. The hollow square space within the 
easing is of proper dimensions, so that when 
the frame holding the daguerreotype plate is 
successively slid into the four corners of said 
hollow space, the parts 1, 2, 3, 4 of the plate 
will be successively exhibited opposite the 
opening, ready to receive the picture. The 
plate holder is brought into said four posi- 
tions by moving a square knob into the four 
corners of an opening in the rear part of the 
easing. This motion can be made so quickly 
that the four pictures can be taken without 
covering the aperture of the camera from 
first to last. The object of this arrangement 

i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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is to obtain rapidly a succession of pictures, 
timing them differently in order to select the 
hest, and also to take stereoscopic pictures 
with one camera. 

The claim was as follows: "The within- 
described plate holder, in combination with 
the frame in which it moves, constructed and 
operating in the manner and for the purpose 
substantially as herein set forth." 

The claim of the reissue was as follows: 
"I claim bringing the different portions of a 
single plate, or several smaller plates, succes- 
sively into the field of the lens of the camera, 
substantially in the manner and for the pur- 
pose specified." 

Chauncey Smith and B. R. Curtis, for com- 
plainant. 

W. A. Herrick and J. P. Kedfield, for de- 
fendant. 

CLIFFORD, Circuit Justice. This is a bill 
in equity for the alleged infringement of 
certain letters patent. Complainant is the 
assignee of the letters patent. Invention in 
question was made by Albert S. Southworth, 
and letters patent were duly granted to him 
for the same April 10, 1855. Description of 
the invention as therein set forth was, that it 
was a new and useful plate holder for cam- 
eras; but it is alleged that the description 
was defective, and on that account the pat- 
entee was allowed -to surrender the original 
letters patent, and new letters patent were 
issued to him September 25, 1860, on an 
amended specification for the same inven- 
tion. Present suit is founded upon the reis- 
sued letters patent, and the complainant, as 
the assignee of the same under certain mesne 
conveyances, alleges that the respondent, at 
North Bridgewater, in this district, on De- 
cember 18, 1863, infringed the same. Where- 
fore he prays for an account and for an in- 
junction. 

Several defenses are set up in the answer, 
but the one principally relied on at the argu- 
ment consists in a denial that the patentee is 
the original and first inventor of the im- 
provement described in the letters patent. 
Letters patent are granted by the govern- 
ment under authority of law; and when reg- 
ularly issued, and in the usual form, they are, 
if introduced in the case, prima facie evi- 
dence that the person named as such was 
the original and first inventor of what he 
has described therein as his improvement. 
Such presumption, however, in the absence of 
the application for the patent, extends back 
only to the date of the letters patent, and in 
no case does it extend further back than to 
the time of the filing of the original applica- 
tion. Whenever a party desires to show that 
his invention -was made prior to the date of 
his application for the patent, he must prove 
the fact by other sufficient evidence, because 
no such presumption arises from the letters 
patent, or the application, or both combined. 
Specification of the reissued letters patent de- 



scribes the invention as certain improvements 
in taking photographic impressions as therein 
described. Separate plates, as the inventor 
represents, had previously been used for each 
impression, and, consequently, where several 
impressions were to be taken, as in multiply- 
ing copies, it became necessary that the plate 
should, at each impression, be removed and 
replaced by another. Effect of those changes 
was to cause delay and inconvenience. Ob- 
ject of this invention is to remedy that diffi- 
culty, and it consists, as the patentee states, in 
bringing successively different portions of the 
same plate, or several small plates in one plate 
holder into the field of the lens of the camera. 
Practical operation of the machine is that it 
brings different portions of the same plate 
or several smaller plates secured in one plate 
holder into the axis of the focus of the lens, 
so that several impressions may be made on 
the same plate with equal correctness. Claim 
of the reissued patent is the "bringing the 
different portions of a single plate, or several 
smaller plates, successively into the field of 
the lens of. the camera," substantially in the 
manner and for the purpose set forth in the 
specification. Patentee states that in carry- 
ing out his invention he makes use, as the 
preferred method, of a peculiarly-arranged 
frame, in which the plate holder is permitted 
to slide, but in which its position is so defi- 
nitely indicated that the operator can quickly 
and accurately adjust the plate or plates to 
effect the described result. Decided prefer- 
ence is given to that arrangement, but the 
patentee states that his improvement may be 
embodied by causing the lens of the camera 
to be made adjustable in different positions 
with respect to the plate, so that different 
portions of the plate, although it remains sta- 
tionary, may be successively brought into 
the field of the lens. One of the experts de- 
scribes the invention embodied in the patent 
as a mechanism so organized that a lens may 
be properly focused with regard to different 
plates, or different parts of the same plate, 
without removing the plate from the mechan- 
ism until as many impressions are made as 
may be desired, and it is hot perceived that 
the description is too broad if the definition 
be limited to the particular means set forth 
in the specification. Doubt can not be enter- 
tained that the invention is one of merit, and 
it is equally clear that the patentee, whether 
the first inventor or not, was the actual in- 
ventor of his improvement, and that, in mak- 
ing it, he borrowed nothing from any of the 
devices set up in the defense. Nothing of 
that kind is pretended; but it is insisted that 
the evidence shows as matter of fact that an 
apparatus substantially the same had been 
constructed and reduced to practice by one 
or more persons at a prior date, so that the 
patentee is not the original and first inventor 
of his alleged improvement. Patentee gave 
the directions for making his first model, or 
machine, in August, 1S46, and it was made and 
sent to him at Boston in November follow- 
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3ng. Design of the camera then constructed 
was that it should slide in the frame so as to 
-make successive pictures in the axis of the 
focus of the lens, but a frame was never ac- 
tually adapted to that machine. Statement 
-of the patentee is explicit that it was design- 
ed to operate in either of the modes pointed 
-out in the specification of the reissued patent, 
but the frame was never made, and, conse- 
quently, was never so used. He also states 
that he constructed another machine for the 
-same purpose, in the year following, which 
was used in taking pictures for seven or 
eight years. Principle was the same, hut in- 
stead of moving the frame, the apparatus 
was so constructed that it moved the lens 
•over the plate, being, in fact, the same ar- 
rangement suggested in the patent on which 
the suit was founded. The reasons given by 
the patentee, why he reduced the second 
form of, his invention to practice, before he 
.adapted* a frame to the first machine, was 
that the first would be expensive, and that 
the second required fewer changes in the old 
-apparatus, and could be perfected and put in 
•operation at much less expense, as he could 
use his old camera and old frame. Belief of 
the witness is that he completed that ma- 
-chine in 1847, but he states positively that he 
used it early in the spring of 1848, and that it 
was a completed machine. His recollection is 
-distinct that he completed it here, in this city, 
"before he went to California, and that he 
-commenced preparations to go there in the 
winter of that year. 

Suffice it to say, without reproducing more 
•of the testimony, that the invention held by 
the complainant is shown not only to have 
been made as early as the latter part of 1848, 
-or the first part of the year 1849, but that the 
■same was reduced to practice, as an operative 
machine. Respondent does not controvert the 
position that the patent, if it be valid, covers 
the two methods described in the specifica- 
tion. Both undoubtedly Vere invented by the 
patentee, and they are clearly embraced in 
his claim. Such are the views of the experts, 
.and such is the legal construction of the pat- 
ient. 

2. Infringement is clearly proved, and the 
-allegation in that behalf is scarcely denied. 

Regarding the evidence as plenary upon that 
point, it does not seem to be necessary to say 
more upon the subject. 

3. Reissued patent in this case is for the 
-same invention as that described in the origi- 
nal patent, and therefore is not affected by 
the cases cited in that behalf by the respond- 
ent. 

4. Abandonment is not proved. On the con- 
trary, the reasons assigned for the delay 
which ensued before the application for the 
patent was presented are satisfactory, and 
they show that there is no unexplained want 
o? diligence in perfecting the invention. 

5. Patent of the complainant is not for a 
principle or result but for the means describ- 
ed for accomplishing the result, and, conse- 
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quently, is valid notwithstanding that ob- 
jection. 

6. Evidence offered by respondent to show 
that others had made similar machines prior 
to the date of the invention in question is 
not satisfactory. Recollections of Marcus A. 
Root, after the lapse of sixteen years, are 
quite too indistinct and uncertain to set up a 
lost machine to defeat a valuable improve- 
ment and deprive a meritorious inventor of 
the fruits of his toil and labor. Care should' 
be observed in investigations of this nature 
to guard the public against a growing pro- 
pensity on the part of patentees to expand 
their patents beyond what they ever invented, 
and at the same time to protect them against 
the equally unjust claims of pretentious per- 
sons who always stand ready to prove that 
they are the real inventors of what has been 
patented to another. Neither have any mer- 
it, and both should be discouraged. Dates 
stagger a good memory, even when the in- 
quiry has respect to recent events; but, aft- 
er the lapse of sixteen years, under the cir- 
cumstances of this case, I do not think it 
safe to rely upon the unsupported statements 
of this witness. They are too uncertain, in- 
consistent, and contradictory. Statements of 
Philip Haas are no better, but in fact are less 
reliable. He contradicts himself, is contra- 
dicted by the circumstances, and by the tes- 
timony of the other witnesses in the case. 
Attempt is made to support his statements 
by the testimony of Enos B. Foster, but it 
can hardly be said to have that effect When 
he went into the employment of the other 
witness he was but fifteen years of age, and 
they both admit that the alleged machine is 
lost. They do not attempt to testify to but 
one picture now in existence taken with that 
machine. Their statement is that it was lost 
in 1850, and they afford no reason to infer 
that any of its parts are in existence. Theo- 
ry is that it was made by one Saxton, in 
1840, under the directions of Philip Haas, and 
that it was stolen from the owner's place of 
business. But the proofs show that he never 
made another, and ever after used a machine 
constructed according to the old method. He 
gave a second deposition, and in that he states 
that he was mistaken; that it could not have 
been made as early as 1S40, but thinks it was 
four years later. Gomplainant called a wit- 
ness who worked for Philip Haas the latter 
part of 1846 and for the most part of 1847, 
and he states that he never saw any such 
machine in his shop, although he was an as- 
sistant operator, and had the fullest oppor- 
tunity to see all the models or machines in 
the apartments. He had for eleven months, 
, as he states, the general charge of all appa- 
ratus and material, and everything that per- 
tained to the business of his employer, and 
it is sufficient to state that his statements are 
utterly inconsistent with the, testimony of the 
piincipal witnesses for the respondent In 
view of the whole evidence, I am of opinion 
that the respondent has not proved that the 
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patentee in this ease was not the original 
and first inventor of the improvement de- 
scribed in his reissued letters patent. Hav- 
ing come to this conclusion upon the evi- 
dence, I do not rind it necessary to determine 
the other questions of law discussed at the 
bar. 

Decree for an account and injunction. Cause 
referred to a master to ascertain the amount 
of damages. 

[For other cases involving this patent, see note 
to Ormsbee v. Wood, Case No. 10,579.] 



Case ISTo. 17,870. 

WING v. SCHOONMAKER. 

[3 Fish. Pat. Cass. 607.] i 

Circuit Court, N. D. New York. July, 1869. 

Patents fob Inventions— Flateholuer for 
Cameras — Invention. 

The plate holder for cameras patented by Al- 
bert L. Southworth, April 10, 1855, existed, 
and was carried into practical operation by 
working machines, and was in use by practical 
photographers seven or eight years before the 
date of his patent, and before he had perfected 
his machine. The patent is therefore void. 

This was a bill in equity filed to restrain, 
the defendant [Christopher C. Schoonmaker] 
from infringing letters patent for a "plate 
holder for cameras," granted to Albert S. 
Southworth, April 10, 1855, reissued Septem- 
ber 25, 1860, and assigned to complainant [Si- 
mon Wing]. The nature of the invention and 
the claims are stated in the report of the case 
of Wing v. Richardson [Case No. 17,869]. 

E. Cowen, for complainant. 
Townsends & Browne and Henry Baldwin, 
Jr., for defendant. 

NELSON, Circuit Justice. The bill is filed 
in this case, founded on a patent to A. S. 
Southworth, April 10, 1855, for a new and 
useful plate holder for cameras, and reissued 
September 25, 1860. The claim in the reis- 
sued patent is, "bringing the different por- 
tions of a single plate, or several plates, suc- 
cessively into the field of the lens of the 
camera, substantially in the manner and for 
the purpose specified." 

The patentee states in his specification 
that it had been customary to use a separate 
plate for each impression, the plate being re- 
moved from the camera and replaced by an- 
other, when several impressions of the same 
object were to be taken, as in multiplying 
copies. This caused delay and trouble, to 
obviate which was the object of this inven- 
tion, and which consisted in bringing suc- 
cessively different portions of the same plate 
or several smaller plates, secured by one 
plate holder, into the field of the lens of the 
camera; and in carrying out the invention, 
the patentee has made use of a peculiarly 
arranged frame, in which the plate holder is 
permitted to slide, and in which the posi- 
tion of the plate holder is definitely indicated 
to the operator, etc. 
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The only real question in the case is,, 
whether or not the patentee was the first 
and original inventor of the above improve- 
ment. The burden of the proofs, both on, 
the part of the . complainant and defend- 
ant, bears upon this point It is insisted^ 
on the part of the complainant, that the im- 
provement was conceived and put into prac- 
tical use as early as 1846, and, if not, as- 
early as the winter of 1847-8. The patent 
was not issued till 1855. I have looked, with 
some care, into the proofs, which are quite- 
voluminous, and am satisfied this position is- 
not sustained. 

On the contrary, the better opinion is, the~ 
improvement was not perfected by the pat- 
entee till the year 1854. He went, accord- 
ing to his own account, to California, in the- 
winter of 1848-9, and remained there two 
years; and on his return, he took up the- 
subjeet of the stereoscope, and was engaged 
in considering new plans and new ideas on. 
this subject, and taking out patents thereon,- 
until he was taken sick and shut up in his 
room, when he applied himself to finish the- 
idea of taking pictures rapidly in the center- 
of the lens, by adapting the movement In su 
frame which would fit any ordinary camera* 
Again, he says on his cross-examination, 
that it was three years after his return from. 
California that he was sick, and which was 
in November, in the fall of 1854. He says, 
also, on his examination-in-ehief, that he had 
not perfected the mechanical parts of his- 
machine, so as to carry out his idea readily, 
when the California excitement led him to- 
go there. 

He further says, that the instrument made- 
by Coburn in the fall of 1846 was aban- 
doned, and that he then contemplated a dif- 
ferent improvement. This was by moving- 
the lens over the plate. This idea was not 
in the first patent at all, and is only alluded 
to in the reissue. Now the proofs are full; 
that this idea of making the same impres- 
sion on different parts of the same plate, by 
the use of a sliding plate holder, existed and 
was carried into practical operation by 
working machines as early as 1847—18, and 
was in use by several practical photogra- 
phers some seven or eight years before the- 
date of the patent of Southworth, and be- 
fore he had perfected his machine. 

Entertaining these views, it follows that a 
decree must be entered for the defendant. 

[For other cases involving this patent, see note- 
to Ormsbee v. Wood, Case No. 10,579.] 



Case No. 17,871. 

WING et al. v. WARREN. 

[5 Fish. Pat. Cas. 548; i 2 O. G. 342.] 

Circuit Court, D. Massachusetts. June, 1872.- 

ASSIGNMENT OF PATENT— SURRENDER AND REISSUE- 

Where a patentee had sold all his right, title* 
and interest in his patent, except as to a single- 
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town, and subsequently, at the request of the 
assignees, had applied for and obtained - a re- 
issue of the patent in his own name, which re- 
issued patent he had assigned as before, held, 
that the surrender of the original patent at the 
request of the true owners was valid; and 
that, if the reissue to the patentee was a cler- 
ical error, he had corrected it by the subsequent 
assignment. 

Demurrer to bill in equity [brought by 
Simon Wing, Marcus Ormsbee, and A. S. 
Southworth, against W. S. Warren]. Suit 
brought upon letters patent for an "improve- 
ment in plate-holders for cameras," granted 
A. S. Southworth in 1855. 

The bill alleged the issue of the patent to 
Southworth, and his subsequent assignment 
of all his right, title, and interest in it, ex- 
cept the right to make, use, and sell the 
thing patented in Salem, Massachusetts; that 
Southworth afterward, at the request of the 
assignees, surrendered the patent, and the 
commissioner of patents, at the request of all 
the parties, reissued it to Southworth, who 
assigned the reissued patent as before; that, 
on its expiration, in 1869, it was renewed for 
seven years to Southworth, and that it was 
then vested in the complainants. 

The defendant demurred to the bill on the 
following grounds: (1) By the assignment of 
the original patent, Southworth's whole in- 
terest passed, and all that was left him was 
a license for Salem. Potter v. Holland [Case 
No. 11,329]; Smith v. Mercer [Id. 13,078]. 
(2) Therefore, Southworth could not surren- 
der the patent, and his act assuming to do 
this was void. The bill says that this was 
done by request of the assignees, but there 
is no pretense that this was in writing, as in 
Dental Vulcanite Co. v. Wetherbee [Id. 3,- 
810]. (3) Even if the surrender was good, 
the reissue was void, because not made to 
the true owners. In the case of the Cum- 
mings patent, involved in the above-named 
suit, a similar mistake was made, but it was 
immediately corrected in the office as a cler- 
ical error, and this was held to cure the dif- 
ficulty. 

W. W. Swan, for complainants. 
J. E. Maynadier, for defendant 

CLIFFORD, Circuit Justice. If we grant 
(which we are not at present prepared to do) 
that all title had gone out of the patentee 
by his assignment to Wing and Ormsbee, yet 
his surrender at the request of the true own- 
ers would be valid; and, if the reissue to 
him was a clerical error, he corrected it at 
once by an assignment We are both of opin- 
ion that an infringer can not take advantage 
of such a mistake, if there was one, after it 
had been corrected either" by the office or the 
parties. Demurrer overruled. 

[For other cases involving this patent see note 
to Ormsbee v. Wood. Case No. 10,579.] 
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WINGED RACER, The (GILLIGAN v.). 
See Case No. 5,439. 

WINGED RACER, The (TORICES v.). See- 
Case No. 14,102. 



WINGARD (BROWN v.). 
034. 



See Case No. 2,- 



Case No. 17,872. 

The WINGS OF THE MORNING. 

[5 Blatchf. 15.] i 

Circuit Court, S. D. New York. Nov. 6, 1861. 

Collision— Mutual Fault— Absence op Lookout 
—Excessive Speed— Costs on Appeal. 

1. Where a sailing vessel, coming into the 
Hudson river, at New York, off the Battery, in 
the night time, put her head to the wind and 
her sails aback, with a view to anchoring, be- 
fore the hands on board of her discovered a 
steam vessel in motion coming towards her, but 
it appeared that she had no competent lookout, 
and that, if she had had one, the steam vessel 
might have been seen in time to prevent the pla- 
cing of the sailing vessel on her track: Held, 
a collision having taken place between the two 
Vessels, that the sailing vessel was in fault: 
Held, also, that the steam vessel was in fault 
for descending the river in the night too near to 
the shore, and at too great a rate of speed, at a 
locality where her lights were mistaken for the 
lights of vessels at anchor, and where she was 
liable to meet vessels coming in to anchor. 

2. As both vessels were in fault, the damages- 
were divided; and, as both parties had appeal- 
ed, and the decree below was affirmed, no costs- 
were given to either party, on appeal. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed in the district 
court, against the ship Wings of the Morning, 
to recover for damage caused to the barge 
Stephen Warren, by a collision which occur- 
red between the two vessels, in the Hudson 
river, at New York, off pier number 4, on the 
night of November 22, 1852. The barge -was 
lashed to the steam tug General Wool, on her 
starboard side. The tug was descending the 
river with her tow, a quarter or a third of 
the way from the New York side, intending 
to pass around the Battery into the East 
river, for the purpose of discharging her car- 
go. The Wings of the Morning was coming; 
up the river, having taken in all her sails ex- 
cept the spanker, preparatory to dropping an- 
chor in the stream. The wind was southeast ^ 
or south-southeast, and the tide was ebb. 
The -Wings of the Morning had come up the 
river near the middle of it, and had ported 
her helm to luff into the wind and check her 
headway, to enable her to drop anchor, and 
was in the act of dropping it, or about to- 
drop it, as the mate discovered the tug and 
tow coming down upon him. The district 
court held, that both vessels were in fault, 
and divided the damages. [Case unreport- 
ed.] Both parties appealed to this court 
» 

i [Reported by Hon. Samuel Blatchford, Dis- 
J trict Judge, and here reprinted by permission.! 
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Edward H. Owen and Cornelius Van Sant- 
voord, for libellants. 

Charles Donohue and Washington Q. Mor- 
ton, for claimants. 

NELSON, Circuit Justice. The main point 
of dispute is, whether or not the order to port 
was given, and the change of the direction 
■of the ship had taken place in pursuance 
thereof, after the tug and tow were seen by 
the hands on board of the ship. If the order 
was given afterwards, or even after the tug 
■and tow might have been seen with a proper 
lookout, then the ship was in fault in giving 
the order. On this point there is much con- 
flict in the proofs. The result of my exam- 
ination is, that the order to port was given, 
-and the change of the direction of the ship, 
which placed her on the track of the tug and 
tow, took place, before her hands had discov- 
ered them in motion; and that, with her "sails 
■aback and her head to the wind, she was dis- 
abled from avoiding the collision. But, at 
the same time, I agree with the court below, 
that, with a competent lookout properly at- 
tending to his duty, the descending vessels 
might have been seen in time to prevent the 
manoeuvre and the heading of the vessel in 
shore across their track. The night was not 
very dark, and the chief difficulty in discov- 
ering the tug and tow arose from the great 
number of vessels at anchor, with lights, in 
that locality. The hands on the ship saw 
the lights of the descending vessels in time 
to have avoided them, but mistook them for 
the lights of vessels at anchor. 

I also agree with the court below, that the 
tug was in fault for descending the river in 
the night so near the shore in that locality, 
-and at a rate of speed of five miles an hour, 
with the tide; and, according to the testi- 
mony of the captain of the barge, probably 
4it a greater rate of speed. These vessels 
were on their way around the Battery to the 
East river, and should have kept further out 
into the river, outside of vessels at anchor 
with lights, and clear of vessels coming in to 
anchor in the night on the New York side. 

The decree must be afQrnied, but without 
-costs to either party, as both parties have ap- 
pealed. 



Case ]ffo. 17,873. 

The WINIFRED. 

[Blatchf. Pr. Cas. 33.] i 

District Court, S. D. New York. Aug., 1861. 2 

En-emt Vessel— Condemnation— Neutral, Own- 
ers op Cabgo— Liens. 

1. Vessel condemned as enemy property. 

2. A part of her cargo condemned as enemy 
property, although under hypothecation to a 



* [Reported by Samuel Blatchford, Esq.] 

2 [Modified by the circuit court: case unre- 
ported.] 



[30 Fed. Cas. page 300] 

neutral merchant for advances on the invoice 
and bill of lading. 

_ 3. The title of the absolute owner prevails, 
ma prize court, over the interest of a lien 
holder, whatever the equities between those 
parties may be. 

In admiralty. 

BETTS, District Judge. The bark Wini- 
fred was seized on the 25th of May, 1861, by 
the United States steamship Quaker City, un- 
der command of Acting Master P. W. Math- 
ews, on the high seas, off Cape Henry, and 
libelled for attempting to violate the block- 
ade of Hampton Roads, in Virginia, and enter 
that place, it being then blockaded; also, he- 
cause the vessel and cargo were at the time 
owned by enemies of the United States. The 
charge of violating the blockade was abandon- 
ed by the district attorney on the trial, and 
the confiscation of the vessel and cargo was 
demanded as being enemy's property. The 
firm of Crenshaw & Co. intervene for the ves- 
sel and five-eighths of her cargo, "as sole 
owners thereof," and claim that they are all 
citizens of the United' States of America, 
trading in Richmond, Virginia, under the style 
of Crenshaw & Co., and that the bark "be- 
longs to Richmond, aforesaid." The exemp- 
tion of the vessel from liability to capture as 
enemy's property is put upon the denial in 
the claim that the claimants were insurgents, 
traitors, &c, or enemies of the United States. 
John Lewis and Charles Paul Phipps, having 
their principal house at Liverpool, England, 
under the style of Phipps & Company, and 
John Lewis, Phipps, and others, trading in 
the city of New York, through their branch 
house here, under the style of J. L. Phipps & 
Co., and in Rio, Brazil, under the style of 
Phipps Brothers & Company, intervened, and 
claimed to be owners of three-eighths of the 
cargo of the bark, and to have a lien on, and 
claim to, and right to the possession of the 
balance of the cargo, under large advances by 
them to the other claimants, Crenshaw & Co., 
and that the claimants are all British sub- 
jects; that on the 26th of April, 1861, before 
any seizure of the vessel and cargo, the claim- 
ants bona fide, in the usual course of business, 
and having no other security, made a special 
advance to Crenshaw & Co., owners of the 
residue (five-eighths) of the cargo, of the sum 
of $20,622.26, on possession of the original 
invoice and bill of lading thereof, and that v 
such assignment of five-eighths of the cargo 
to these claimants by Crenshaw & Co. was 
without any fraudulent purpose or under- 
standing to secure it from confiscation as the 
property of Crenshaw & Co. The test oath 
of part of the claimants verifies the bona 
fides and just consideration of such assign- 
ment to them. 

The general positions of law and fact adopt- 
ed by the court in regard to the preceding 
suits apply to the corresponding points raised 
in this one: (1) There was, at the time of 
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the capture of the vessel and cargo a state i 
of civil war subsisting between the citizens 
of that portion of the state of Virginia in 
which Richmond is situated and the United 
States. (2) The owners and claimants of the 
vessel were public enemies, of the United 
States and its government at the time of her 
being taken and seized, and she thereby be- 
came subject to condemnation. (3) The own- 
ers of the vessel in their claim and answer 
assert they were sole owners of five-eighths 
of the -cargo of coffee shipped on her at Bio 
Janeiro and bound to Hampton Roads, and 
it was consigned to them in the bill of lading 
found on board the ship. But a title to that 
portion upon bona fide hypothecation or lien 
is set up in the claim of Phipps & Co., to the 
amount of §20,622.26. No evidence is pro- 
duced verifying the justness and validity of 
such lien. 

The case, as it stands on the Allegations and 
proofs, fixes the right of property in the five- 
eighths portion of the cargo to be in the own- 
ers of the vessel at the time it was shipped. 
That title must prevail in a prize court, in 
priority to the subsidiary interest of the lien 
holders (The Marianna, 6 0. Rob. Adm'. 24), 
whatever the equities between the particular 
parties may be (The Frances, 8 Cranch [12 U. 
S.] 418), unless it be proved aliunde by the 
claimants, and that their title to this part of 
the cargo was absolute in them previous to 
its exportation. 

The judgment of the court upon the whole 
case, therefore, is that three-eighths parts of 
the coffee be restored to the claimants, Phipps 
& Co., as neutral owners, without costs, and 
that the remaining five-eighths thereof be 
condemned as forfeited, being the property of 
Crenshaw & Co., enemy owners, and also that 
the vessel be condemned as enemy's prop- 
erty, with full costs. Further proofs will, 
however, if prayed for,- be granted the claim- 
ants, on the claim of Phipps & Co. to the pos- 
session and right of property in themselves, 
as against the libellants, in that portion of 
coffee alleged by those claimants to be vested 
in them, by way of transfer or lien- from 
Crenshaw & Co. The question of costs ,on 
such further proofs is to be reserved until a 
final hearing on that point. 

The judgment now rendered is to be final, 
unless application' to give further proofs is 
made by the claimants on notice to the libel- 
lants, and allowed' by the court, within ten 
days after the entry of this decree. 

The decree in this case was affirmed by the 
circuit court on appeal July 17, 1SG3, except as 
to five-eighths of the cargo condemned below. 
As to that the circuit court allowed further 
proofs. On those that court, December 3, 1863, 
allowed Phipps & Co. the amount of their ad- 
vance on the five-eighths, with interest, to be 
paid out of its proceeds. [Case unreported.] 
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WININDGER et al. v. GLOBE MUT. LIFE- 
* INS. CO. 

[3 Hughes, 257.] * 

Circuit Court, E/D. Virginia. Nov. 14, 1878. 

Insurance— Nonpayment op Premium— Lapse of 
Poliot. 
The failure to pay an installment of premium, 
of insurance in advance when due, causes a 
lapse of the policy, unless the agent of the com- 
pany by indulgence creates the belief in the in- 
surer that he is treating the installment as if 
it had been actually paid. 

The case was brought first in the corporation, 
court of Norfolk, and was removed thence into 
the United States circuit court. 

The facts as given in evidence were, sub- 
stantially, that although the policy called for 
the prepayment each year of annual premiums, 
yet that these were changed subsequently into 
quarterly instalments, payable at the beginning: 
of each quarter-year, on -what are called re- 
newal receipts, the effect of which was to ex- 
tend the policy for each three months on pay- 
ment of the quarterly payment in advance. 
The payment by Winindger of these quarterly 
instalments of the premiums had been very ir- 
regularly made^arely before near the end of 
each quarter instead of the beginning. These 
payments had been made partly in butcher's 
meat and partly in small amounts of cash to- 
Mr. E. J. Griffith, the insurance agent of the- 
defendant in this city. Mr. Griffith had been, 
exceedingly indulgent to Winindger in respect 
to the forfeiture of the policy, keeping it alive 
by dealings, by accepting small sums at a time, 
and by talcing due-bills for balances. The in- 
stalment due The 10th October was probably 
never paid, but Winindger relied upon Mr. 
Griffith's keeping his policy alive as usuaL 
probably thinking his butcher's account had 
partly paid the quarter's premium, and that a 
sum of eight dollars in money sent by his clerk 
would be credited to the premium. At all 
events, Winindger was confident throughout 
his last illness that his policy was alive, and 
this as late as the first day of January, which 
was two or three days before his death. Nev- 
ertheless, on or about that day he sent out his- 
brother with the money to pay the October in- 
stalment. His brother called on Mr. Griffith 
at once and offered to pay the instalment, but 
Mr. Griffith stated that he had returned to the 
insurance company in New York the renewal 
receipts for the October instalment, and could 
not now receive the money, especially inasmuch 
as Winindger was now seriously ill, and that 
the policy was forfeited. On this s^ate of facts, 
given in evidence to the jury, counsel on each 
side asked the court for instructions to the jury 
covering their respective views of the law. and 
submitted learned arguments in support of 
them. 
White & Garnett, for plaintiff. 
Baker & Walke, for defendant 



WINIFRED. The. See Case No. 6,451. 
WINIFRED, The. See Case No. 12,261. 



i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.]; 
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HUGHES, District Judge, declined to give 
any of these instructions in the form in which 
they were asked for. He said: 

A policy of insurance could only be kept alive 
in general by the payment in advance, at the 
beginning of each year insured for, of the an- 
nual premium. That the payoaent in advance 
of the premium was an essential element of an 
insurance contract That on a failure to make 
this payment at the beginning of any year, the 
policy lapsed by its very terms. That the pol- 
icy now sued upon provided that it might be 
renewed after default, if the premium should 
be paid within thirty days after the beginning 
of each year. But it must be borne in mind 
that the policy lapsed at the beginning of the 
new year, after default, and that payment 
within thirty days but renewed what had ex- 
pired. The agreement in this case to accept 
quarterly instalments only changed the times 
and amounts of the payments, not the nature 
of the transaction. If the annual payment 
was not made by the beginning of each new 
year the policy lapsed. The payment in ad- 
vance of a quarterly instalment of this premi- 
um only operated to revive and renew for the 
■ensuing three months what had lapsed and ex- 
pired. If, therefore, any quarterly payment 
was shown not to have been made, then the pol- 
icy had not been revived, had not been re- 
newed, and there could be no recovery. 

The judge then instructed the jury as follows: 
"'There are two questions upon which the jury 
iire to pass in this trial, namely: First, wheth- 
er the premium due the 10th October, 1877, 
-was paid; and, if it was not paid, second, 
^whether Winindger's neglect and failure to pay 
it before his mortal illness was caused by the 
defendant, or its agent, Mr. Griffith, inducing 
him to believe that he might neglect to do so 
to the extent that he actually did neglect it, 
without losing the benefit of his policy. The 
•court accordingly gives the following instruc- 
tions: 1st If the jury believe, from the evi- 
dence, that Winindger did not pay the October 
■quarterly instalment of the premium, then they 
must find for the defendant; unless, 2nd. They 
believe, from the evidence, that Winindger's 
neglect to pay it was induced by the conduct of 
the defendant or Mr. Griffith; and if they be- 
lieve that his failure to pay was so induced, 
they must find for the plaintiff. 3rd. The court 
-also instructs the jury that a tender of a past- 
due premium for or by the insured during his 
mortal illness, does not of itself save a policy 
otherwise forfeited." 

The jury then retired to their room, and af t- 
*er a deliberation of about twenty minutes 
brought in the following verdict: "We the 
.jury find for the plaintiffs, and assess their 
damages at §2,000, with interest thereupon at 
six per cent, from April 13th, 1878." 

Mr. Walke entered a motion to set aside the 
verdict as contrary to the law and the evi- 
dence, and both counsel agreed to submit the 
motion to the court without argument The 
-court accordingly took the motion under ad- 
visement 
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On a later day in the term the verdict was 
set aside, and a new trial ordered. The case 
was afterwards compromised. 



WINISIMMET CO. (LENOX v.). See Cass 
No. 8,248. 

Case No. 17,875. 

In re WINKENS. 

E2 m R Jk 3 4? /Quarto, 113>; 1 Chi. Leg. 
News, 163; 2 Am. Law T. Bankr. 53.] i 

District Court S. D. New York. Jan. 16, 1869. 

Bankruptcy of Partner— Discharge from Firm 
Liabilities. 
Where a member of an existing firm has filed 
an individual petition in bankruptcy where 
there are firm debts and firm assets, the firm 
must be declared bankrupt before a member 
thereof can be discharged from its liabilities. 
-Lnis applies tmly to copartnerships actually 
existing, or where there are assets belonging 
to the firm. 

L 9& ec L in -g 6 -.Stevens, Case No. 13,393; Re 
Webb, Id. 17,317; Wilkins v. Davis, Id. 
17,664.] 

I, James F. Dwight, register of said court 
in bankruptcy, do hereby certify that in the 
course of the proceedings in this cause, the 
following question arose pertinent to said 
proceedings, and is submitted to the district 
judge for his decision under provisions of the 
act [of 1867; 14 Stat. 517]: 

On the 31st day of December, 1868, Daniel 
Winkens, of New York City, filed in the court 
his petition to be adjudicated a bankrupt 
and discharged from his debts. Attached to 
the petition were Schedules A and B, as 
provided for by the bankrupt act. The peti- 
tion was in form No. 1, established by the 
supreme court; and petition and schedule 
were correct in form. The matter was duly 
referred to me, as register, to make adju- 
dication in bankruptcy, and to take such oth- 
er proceedings as are required by the act 
On the return day of the order of reference, 
January 6th, 1869, the bankrupt appeared 
by his attorney, and filed a certified copy of 
his petition and schedules, as directed in 
said order. On an examination of said 
Schedule A, it appears that the petitioner 
owes debts, both individually and as a mem- 
ber of the firm of Thomas & Co., and as a 
member of the firm of Daniel Winkens' 
Nephew. And that it appeared by an ex- 
amination of said Schedule B, that among 
the assets set forth, is the individual prop- 
erty of the petitioner, certain claims and 
debts due the firm of Thomas & Co., and 
certain property of the firm of Daniel Wink- 
ens' Nephew; which firm of Thomas & Co. 
was composed of John J. Thomas and this 
petitioner, and became insolvent in March, 
1868, and his property has been put in the 
hands of a receiver. And the firm of Dan- 



i [Reprinted from 2 N. B. R. 349 (Quarto, 
113), by permission. 2 Am. Law T. Bankr. 53, 
and 1 Chi. Leg. News, 163, contain only par- 
tial reports.] 
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lei Winkens' Nephew "was composed of the 
petitioner and Charles Marquandt, and was 
•engaged in business at the time of filing the 
petition. (Charles Marquandt is also peti- 
tioner for adjudication in a separate proceed- 
ing pending before me.) Upon which facts 
the register declines to make adjudication in 
bankruptcy of the petitioner, until his co- 
partners in the firms referred to are brought 
into tbe proceedings, under the provisions 
■of the thirty-sixth section of the act, and 
rule 18 of the supreme court. To this de- 
cision the bankrupt excepts, and prays that 
the question may be certified to the district 
judge, that his opinion may be had on the 
question, as to whether the register erred in 
■declining to make adjudication against the. 
petitioner, as prayed for; which prayer is 
granted, and this certificate made in accord- 
ance thereto. 

Opinion. 

I do not think that the petitioner is entitled 
to be adjudged a bankrupt or discharged in 
these proceedings, unless his co-partners are 
joined with him. He shows debts jointly 
with co-partners in two firms, and assets, the 
property of the same firms, but the co-part- 
ners in neither of these firms are parties to 
these proceedings, or sought to be brought in 
under the provisions of section 36 of the law, 
or rule 18, which provides for the bankrupt- 
cy of co-partnerships. He seeks a discharge 
from his debts due as a member of firms, 
that he does not ask to be adjudged bank- 
rupt, and offers to pay his individual as well 
as co-partnership debts, with firm property, 
the members of which firms are not joined. 
I understand the law to be that, when there 
are firm debts and firm assets, the firm must 
be declared bankrupt (by either voluntary 
or involuntary proceedings) before any mem- 
ber of the firm can be discharged from its 
liabilities; and that this applies only to co- 
partnerships actually existing, or where 
there are assets belonging to the firm, and 
not to co-partnerships terminated heretofore 
by bankruptcy, insolvency, assignment, or 
otherwise. In the case of In re Little [Case 
No. 8,390], where I certified a question to the 
•court, February 29, 1868, a decision is given 
on this point; and as I am aware that some 
misapprehension and uncertainty exists in 
the profession as to the effect of the decision 
in Little's Case, I would respectfully sug- 
gest to the court that this occasion be taken 
advantage of to definitely settle the law and 
practice in cases of petitions where firms are 
concerned. 

Which facts and opinion are respectfully 
submitted this loth day of January, 1869. 

BLATCHFORD, District Judge. The reg- 
ister has stated, in his opinion, with accura- 
cy and conciseness, the law on the subject 
referred to, as held by this court, and ap- 
plied by it in repeated cases. His decision 
in the present case is correct 
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In re WINN. 

[1 N. B. R. 499 (Quarto, 131); i 1 Am. Law T. 
Rep. Bankr. 17.] 

District Court, N. D. Georgia. Dec. 24, 1867. 

Bankruptcy Proceeding — Claim of Lien 
Creditor. 

1. A prior lien gives a prior claim, and the 
district court may ascertain and liquidate such 
a lien. 

[Cited in Re Erwin, Case No. 4,524.] 

2. The creditor who has a lien on property 
for the payment of his dent is admitted as a 
creditor only for the balance of the debt after 
deducting the" value of such property. 

[Cited in Re Hambright, Case No. 5,973; Re 
Bloss, Id. 1,562; Re Stansell, Id. 13,293.] 

[In the matter of Elijah E. Winn, a bank- 
rupt.] 

In this case the following questions arose 
in the proceedings of the same, and upon 
request of James R. Hanks, a judgment cred- 
itor, were certified by the register, Lawson 
Black, for the opinion of the district judge. 
First. Does a debt secured by lien lose its 
lien by proof of the debtor? Second. Does a 
judgment in this state retain its lien in bank- 
rupty? Third. If a judgment is older than a 
mortgage, out of what fund shall it be satis- 
fied? 

My opinion is that the district court in 
bankruptcy is a court of equity, and that 
it is a court of original jurisdiction in mat- 
ters of bankruptcy. The bankrupt is the 
complainant in equity, and each one of his 
creditors are defendants in the bill, and the 
court having original equity jurisdiction over 
all the parties and the subject matter of 
the suit, may pass any order, or decree in 
the case, it thinks pioper for the purpose 
of doing equity between all the parties to 
the suit, either on the parties to the suit, 
or in relation to the subject matter of the 
suit, and that said orders and decrees so 
passed cannot be set aside nor inquired into 
in any other court, and that they are final 
and conclusive upon the parties and the sub- 
ject matter of the suit, unless they are car- 
ried up in the manner prescribed in the 
bankrupt act. And any person disobeying 
the order or decree of the court, is liable to 
be punished for a contempt of the court. 
When a debtor is adjudged a bankrupt, all 
proceedings in a state court against him 
must stop, if the subject matter of the suit 
can be proven . against his estate in bank- 
ruptcy, and no creditor, who holds a claim 
against the estate of the bankrupt, which 
might be proven in bankruptcy, whether the 
debt is secured by lien or not, can enforce 
such debt in a state court, except by the per- 

i [Reprinted from 1 N. B. R. 499 (Quarto, 
131), by permission.] 
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mission of the district court. The district 
court has no jurisdiction over a' state court, 
but it has full and complete original juris- 
diction of the bankrupt; and aU the assets 
of the bankrupt; and over all the creditors 
of the bankrupt; and may fine and imprison 
any of the creditors of the bankrupt for in- 
terfering with the assets of the bankrupt, 
in a state court, without the permission of 
the district court, on any debt which might 
be proven against the estate of the bank- 
rupt. And -when the bankrupt obtains his 
certificate of discharge, it releases him from 
all debts, demands, and liabilities which 
might have been proven against his estate 
in bankruptcy. The court appoints a day 
and gives all the creditors of the bankrupt 
notice of the time and place to prove their 
debts against the bankrupt, and under this 
notice the creditor who holds no security for 
his debt, proves his debt as unsecured and 
entitled to share pro rata out of the general 
fund. The creditor whose debt is secured by 
lien, proves his debt as secured Hy lien on 
a certain piece of property of such a value, 
is not entitled to vote for assignee nor par- 
ticipate in the general fund, with the unse- 
cured creditors, until the property on which 
his lien is secured, is applied towards the 
satisfaction of his' debt See twenty-second 
section of the bankrupt act [of 1867 (14 Stat. 
527)], as to proof of debts with security. 
It is necessary for the creditor, whose debt 
is secured by lien, to prove or liquidate his 
debt as secured by lien, that the court may 
be fully informed how and in what manner 
to dispose of the assets of the bankrupt, so 
as to do equity between all the creditors of 
the bankrupt. 

The only way a secured creditor can lose 
his lien on the property, is by a release of the 
lien on the property and proving the debt as an 
unsecured claim. When the secured debts are 
proven or liquidated, the court has power, by 
order, to authorize the. assignee to redeem or 
remove the hen by paying the creditor the mon- 
ey due, if the assignee is in a condition to do 
so, and, if not, the court may permit the cred- 
itor to take the property, on which he holds a 
lien, at its value, towards the satisfaction of 
his debt; or the court may order the property 
sold, subject to the incumbrances as ascertain- 
ed by the court; or the court may order the 
property to be sold free from all incumbrances, 
and that the said liens be secured and pro- 
tected on the money arising from the sale of 
the said property, in the same manner as if 
the said property had been sold to satisfy the 
said lien in a court of law. 

Second. My opinion is that a judgment in 
this state retains its lien in a court of bank- 
ruptcy in the same manner and to the same 
extent as it does in a court of law. The bank- 
rupt act (section 20) mentions mortgages, 
pledges, and hens on the property of the bank- 
rupt to secure the^payment of a debt due the 
creditor. Here the question arises; what did 
congress mean by the word "lien"? They cer- 
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tainly did not intend that each district judge 
should determine for himself what is, and what 
is not, a lien on the property of the bankrupt, 
without some rule or law to guide him, by 
which he may determine by law what is a 
hen. My opinion is that congress meant by 
the word 'lien" all the liens protected by the 
laws of each state, and that all the liens pro- 
tected by the state law should be protected in 
bankruptcy. In section 21 of the act, no- 
judgment can be taken against the bankrupt 
pending his adjudication, except by permis- 
sion of this court, for the purpose of ascertain- 
ing the amount of the debt, upon which no ex- 
ecution can issue. If the judgment has no 
lien, and does not infringe or interfere with, the 
rights of the unsecured creditors, why prevent 
the creditor from taking the judgment? By 
section 14 of the act, the assignee takes the 
property of the bankrupt with the like right, 
title, power, and authority to sell said prop- 
erty as the bankrupt could have done. He 
acquires no other or better title to the prop- 
erty than the bankrupt had, and if there was 
a lien on the property in the hands of the bank- 
rupt, the same lien follows the property into 
the hands of the assignee. 
* Third. The judgment of Hanks is older than 
the Gate City mortgage, and has a general 
lien on all the property of the bankrupt. The 
mortgage has a special lien on a certain piece 
of the bankrupt's property, and if the mort- 
gage creditor cannot get his money out of this 
piece of property be may lose his lien and his 
debt also. Therefore the lien of the judgment 
on the mortgage property is held in abeyance 
Until all the other property or general fund of 
the bankrupt is exhausted by the judgment. It 
is therefore the judgment of the register that a 
debt secured by hen does not lose its" hen by 
proof of the debt as secured by hen. And that 
a judgment in this state retains its hen in a 
court of bankruptcy in the same manner and 
to the same extent it does in the state court. 
And that an older judgment cannot take mort- 
gaged property until ah other property of the 
general fund of the bankrupt is exhausted by 
the judgment. 

[All of which is respectfully submitted to 
the honorable district judge, at the request of 
James R. Hanks, Fears & Arnold and Luther 
J. Glenn, attorneys in said case.] 2 



BRSKLNE, District Judge. A prior Men 
gives a prior claim, and the district court may 
ascertain and liquidate a hen. Bankrupt 
Law, § 1. By section 11 the debtor must, in 
his schedule, make a statement of any exist- 
ing lien, pledge, mortgage, judgment, collat- 
eral, or other security, &c, and he must show 
what incumbrances are on the estate. By 
section 14 the assignee takes "all the estate" 
of the bankrupt, with the like right, title, 
power, and authority to sell, &c, that the 
bankrupt had, and the assignee may dis- 
charge any mortgage or conditional contract, 



2 [From 1 Am. Law T. Rep. Bankr. 17.] 
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or pledge, or deposit, or lien upon any prop- 
erty, at any time. Section 20. The creditor 
who has a lien on property for the payment 
of his debt, is admitted as a creditor only 
for the balance of the debt after deducting 
the value of such property, Section 27 de- 
clares that all creditors, whose debts are 
duly proved and allowed, shall share in the 
distribution. Thus we have the system: the 
court has jurisdiction to ascertain and liq- 
uidate the lien, and the debtor must state 
(disclose) the lien to the court The assignee 
takes the estate, coupled with the right and 
power of the debtor to sell, &c. The debtor 
could only sell subject to the lien. The 
quantity of his interest was the right to the 
property as subject to the lien. The creditor 
is allowed to prove the balance of his debt to 
the extent of the balance; it must be "duly" 
proved, and if allowed, he would share in the 
distribution. 

The clerk will certify this opinion to Mr. 
Register Black. 

NOTE BY THE JUDGE. It is proper that I 
ad-vert to my approval, on the 23d November last, 
of the opinion of Mr. Register Garnett Andrews* 
in tiie matter of Felkner, Nowell & Co., bank- 
rupts. The approval was too general in its 
terms, and apparently affirms all the views ex- 
pressed by the register. The affirmance ought 
to have been confined 'to what I consider the 
only pertinent question certified for my. deci- 
sion, namely, the protection of the property tem- 
porarily under the peculiar circumstances of the 
case, and should not have extended, even by im- 
plication, to the subject of liens, or whether 
judgments share the estate of the bankrupt, pro 
rata or otherwise, under the statute. The clerk 
will transmit a copy of this correction to Mr. 
Garnett Andrews, register in the Sixth district. 
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WINNE v. The CARROLL. 

p.4 Betts, D. C. MS. 57.] 

District Court, S. D. New York. Dec. 20, 1848. 

Collision — Sailing Vessels in East River — 
Costs in Admiralty". 

[1. Failure of a sloop running before the 
wind in the East river to foresee the point at 
which an approaching schooner will run out her 
tack, so as to keep out of her way when she 
goes about, is a fault barring recovery for an 
ensuing collision.] 

[2. When the blame for a collision is found 
to lie with the libelant alone, the costs will be 
taxed against him.] 

[This was a libel by Gilbert G. Winne 
against the schooner Carroll to recover dam- 
ages for a collision.] 

PER CURT AM. The sloop Hornet, owned 
by the libelant, and the schooner Carroll, 
came in collision the afternoon of the 16th 
of August last in the East river between 
Grand street and Williamsburg Ferry, and 
this action seeks to recover the damages sus- 
30 Fed.Cas.— 20 



tained by the sloop) on this ocpasion. The 
wind was fresh, about south, with perhaps 
a slight inclination east, and tide ebb. The 
sloop was loaded with stone, and was beat- 
ing down against as much wind as she could 
well bear. The schooner was loaded with 
lumber on deck, and coming up before the 
wind to make a berth on the New York side 
above Grand street. To accomplish that, 
she came up into the wind enough to enable 
her to drop her mainsail, and then, under her 
jib, was bringing her head towards the point 
she intended to make. There is some indis- 
tinctness and ambiguity in the testimony 
describing this manoeuvre* No witness on 
board the sloop at the time has been exam- 
ined, and the evidence of those observing 
the occurrence from the shore does not con- 
cur in respect to it. Prettyman was on his 
vessel at the foot of Delancey street; Barry 
and Hare were in front of a house near the 
Williamsburg Ferry,— all a distance of sev- 
eral hundred yards from the vessels. Pret- 
tyman says, when struck, the sloop was 
pointing towards Brooklyn on the Long Is- 
land shore, the wind about S. E., her main- 
sail taken in, and nothing but her jib set, 
and had little or no headway; she was head- 
ing to the wind. Barry says the sloop was 
standing, right up the river, under her jib, 
and he did not observe she went into the 
wind to let her mainsail run. Mr. Barry's 
version is the most perplexing of all. He 
says the wind was S. or S. S. W.; that the 
sloop hove about to let down her mainsail 
and run off to about S., paying off by her 
jib till her head was S. or S. W., in which 
situation the schooner struck her on her lar- 
board bow, the sloop at the time heading 
W. N. W., and to windward of the schooner. 
It would be difficult to deduce from this 
evidence any reliable description which 
would inculpate the conduct of the sloop. 
But, without discussing it minutely, I think 
the testimony on the part of the claimants 
exonerates the schooner from all fault, and 
fixes the blame on the sloop. It is consistent, 
in its various particulars, with the libel, and 
the testimony of Barry and Prettyman, add- 
ing some facts which would more probably 
be noticed by those on the schooner, and 
/the other witness near them in another ves- 
sel sailing in the same direction. The 
schooner made her starboard tack, from the 
New York shore, over as near to the Long 
Island side as was customary and proper to 
run, on account of aj shore eddy at that 
point; the sloop at that time being before 
the wind, running directly up the river. As 
the sloop came about on her larboard tack 
towards New York, and was getting full, but 
with imperfect headway, the schooner was 
observed within a few yards of them in 
the act of veering round on the wind, hav- 
ing dropped her mainsail, and at that time 
and within that space there was no means 
by which the schooner could avoid a colli- 
sion. 
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Want of precaution on the part of the 
sloop in two important particulars is estab- 
lished by the proof: (1) She should have 
foreseen at about -what point the schooner's 
starboard tack "would run out, and so placed 
herself as not to impede that movement, or 
be in the -way of the schooner when she 
came about. The sloop -was before the 
wind, and could take such direction or posi- 
tion as she desired. (2) She was loaded on 
deck with lumber, and had no lookout for- 
ward, and the circumstances raise strong 
presumption that her helmsman did not see 
the schooner, and brought Ms vessel into 
the wind without regard to the position and 
right of way of the other. It is manifest 
the two vessels struck when each had ac- 
quired but slight headway under their re- 
spective manoeuvres, of tacking and coming 
round before the wind, and the decided im- 
port of the evidence is that the sloop was to 
the windward, and brought herself round 
either against the schooner, or into her 
track, so as to render it unavoidable that 
the schooner must come upon her. 

In this view of the case I must declare 
that the libelant has established no cause of 
action in his own favor, and that a decree 
must accordingly be rendered discharging 
the schooner from the suit. The matter of 
costs is undoubtedly very much under the 
discretion of the court. Canter v. American 
& Ocean Ins. Co., 3 Pet [2S U. S.] 319; [U. 
S. v. The Malek Adhel] 2 How. [43 IT. S.] 237. 
The general principle at law and equity is 
that costs in causes of damage in this court 
follow the decision. The Ebenezer, 7 Jur. 
1117; The Athol, 1 W. ROb. Adm. 374. 
But in cases of collision the usage is to 
charge them on the party most to blame. 
The Celt, 3 Hagg. Adm. 321. If neither is 
to blame, each party pays his own costs. 
The Washington, 5 Jur. 1067. And in the 
English admiralty, when both are to blame, 
it would seem that the costs are imposed on 
both in common (Id.), although 1 W. Rob. 
Adm. 26, citing Hay v. Le Neve, leaves each 
party to pay his own costs. The negligence 
and blame leading to the damage in this 
case being on the part of the libelant him- 
self, the libel must be dismissed, with costs. 
The Harriett, 1 W. Rob. Adm. 188. 
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Case Ho. 17,877. 

WINNEBRENNER v. EDGERTON. 
[This is a state case, reported in 41 Hunt, 
Mer. Mag. 72.] 



WINNIPISEOGEE LAKE C. & W. MAJN- 
TJ'FG CO. (PARKER v.). See Case No. 
10,752. 

^WINOOSKI LUMBER CO. (GATES v.). 
See Case No. 5,270. 



Case No. 17,878. 

In re WINSHIP. 

[7 Ben. 194.] * 

District Court, S. D. New York. March, 1874, 

Refusal op Bankrupt to Testify — Pbotest bt 
Counsel— Contempt— Costs. 

1. A bankrupt was summoned, at the in- 
stance of a creditor who had proved his claim, 
to appear before the register to be examined. 
He appeared, but, under the advice of counsel, 
refused to be sworn and examined, on the 
ground that he was advised that the said cred- 
itor had no valid claim, and was not a creditor 
within the meaning of the act. The counsel 
for other creditors also protested against his 
examination. Meld, that no legal invalidity of 
the creditor's claim being proved, the bankrupt 
could not refuse to be sworn and examined. 

2. Counsel for other creditors had no legal 
right to interpose. 

3. As the bankrupt had acted under advice 
of counsel, he ought not to be punished for con- 
tempt, nor to be required to pay costs other than 
those of the certificate. 

4. The protesting creditors ought to pay the 
costs occasioned by their action. 

Edwin K. Winship, a bankrupt, being re- 
quired to testify before the register in the 
matter of his bankruptcy, before the elec- 
tion of an assignee, at the instance of Escher, 
a creditor whose claim, though proved, he 
intended to dispute as invalid for usury, re- 
fused to testify; and the counsel for 14 
other creditors also interposed an objection 
to the examination of the bankrupt. 

The register, upon request of the bankrupt, 
certified to the court his conclusions upon 
the questions arising, viz., that, inasmuch as 
no legal proof existed of the invalidity of 
Escher's claim, and such claim had been 
duly proved, the bankrupt should submit 
to the examination; that the counsel for the 
other creditors had no right to interpose 
any objection; that, as the bankrupt had 
acted under the advice of counsel, he ought 
not to pay costs other than those of the 
certificate which he demanded; but that the 
protesting creditors ought to pay the costs 
occasioned by their action. 

BLATCHFORD, District Judge. I con- 
cur in the views of the register. 



WINSHIP (McCABE v.). See Case No* 
8,668. 



Case ISTo. 17,879. 

In re WINSLOW. 

[1 McA. Pat. Cas. 123.] 

Circuit Court, District of Columbia. 1850. 

Patent Office Appeals — Sufficienot of "Rea- 
sons of Appeal"— Vagueness. 

[1. Reasons of appeal which state "that the 
decision is in opposition to a clear apprehension 
of the merits of the case"; "that the decision is. 

i [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted, 
by permission.] 
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inconsistent as opposed in affirmation to prece- 
dents which have governed such cases"; and 
"that the decision is adverse to the opinion of 
skillful and competent men," — held too vague 
and indefinite to raise any question for the 
judge to pass upon.] 

[2. Where the commissioner's refusal to 
grant a patent is based upon want of novelty, 
the judge cannot consider a reason of appeal 
which is occupied mainly in a description of the 
object and importance of the machine, and of 
the comparative merits of the applicant's ma- 
chine and a prior machine which the commis- 
sioner has cited as an anticipation.] 

Appeal from commissioner of patents. 

CRANCH, Chief Judge. Appeal from the 
decision of the commissioner of patents re- 
jecting the application of Lieutenant J. A. 
Winslow for an alleged improvement in 
marine camels. The appellant in his speci- 
fication, after describing his camel, ■which 
he calls a "camel steam tug," says, "claims 
to a patent": "First. For the peculiar mod- 
el in which two camels are connected togeth- 
er, described as above, and intended for 
transporting ships, &c. Secondly. For the 
application, in combination, of letting water 
into the camels for sinking the machine and 
submerging the propellers when there is no 
ship on the ways, which, for want of such 
ballast, would interrupt the means of loco- 
motion. Thirdly. For the application, in 
combination, of water-tight compartments, to 
prevent the ill effects which would arise 
from so large a body of water rushing back- 
ward and forward in a swell at sea, and 
also for controlling the water in these com- 
partments to assist in preserving the trim 
of the machine, or an equal draught forward 
and aft. Fourthly. For the application, in 
combination, of balancing, by putting the 
heavy machinery forward to counteract the 
effect of want of buoyant power in the stern 
part of the machine." 

These, I suppose, were intended to desig- 
nate the particular improvements for which 
he desires a patent There is no date to Mr. 
Winslow's specification; but as it was sworn 
to on the 17th of July, 1849, that may be 
considered as the date of his application for 
the patent On the 31st of August, 1849, the 
commissioner of patents rejected his applica- 
tion and communicated his decision to Mr. 
Winslow in a letter of that date, marked 
No. 2; and as the commissioner, in stating 
the grounds of his decision, has referred to 
that letter, it seems necessary here to insert 
it: "Upon examination of your claims to 
letters-patent for alleged improvements in 
camels, it appears that your invention has 
been in all essentials anticipated, which fact 
prevents, under the law, the issue of letters- 
patent to you. In an application for letters- 
patent filed by Henry M. Shreve, December, 
1839, to which you are referred, may be found 
described the two camels united by a platform 
upon which the ship is sustained, having 
their outer sides converging so as to form a 
bow, and also provided with compartments 



or sections in the body of the same in order 
that they may be balanced; and likewise with 
the means of propulsion by steam. Mr. 
Shreve in his specification declares the pur- 
port of his invention to consist in floating 
large vessels over shoals or bars. The sole 
difference between your machine and his con- 
sists in the position of the machinery, and 
this fact is not patentable when it is consid- 
ered that both docks are furnished with 
means amply sufficient to equalize their 
draught of water of either stem or stern. A 
certificate as to the utility of your invention 
has been forwarded by you, which renders 
it proper to observe that the rejection of this 
case by the office does not in any way de- 
pend upon or is influenced by considerations 
of the practical merit of the contrivance. All 
that this office has to decide upon is the 
novelty of the contrivance and the fact that 
it is not pernicious. For terms of appeal or 
withdrawal you are referred to the enclosed 
circular." On the 29th of December, 1849, 
Mr. Winslow, through the office, presented his 
petition of appeal from the decision of the 
commissioner, and filed his reasons of appeal, 
viz.: "First That it is alleged that the de- 
cision is in opposition to a clear apprehension 
of the merits of the case v Secondly. That 
the decision is inconsistent, as opposed in 
affirmation to precedents which have gov- 
erned such cases. Thirdly. That the deci- 
sion is adverse to the opinion of skillful and 
competent men," &c These "reasons of ap- 
peal are followed by a long argument as to 
the comparative merits of the two camels, 
viz., Mr. -Sin-eve's and Mr. Winslow's, and an 
attempt to show that Mr. Shreve's would 
not answer the purpose and that Mr. Wins- 
low's would. In February, 1850, before the- 
day appointed by the judge for the hearing- 
of the appeal, the commissioner of patents- 
filed in the office "the grounds of his decision 
fully set forth in writing," as required by the- 
eleventh section of the act of the 3d of March,. 
1839, as follows, viz.: (The commissioner's- 
decision is omitted.) 

By the act of congress of the 3d of March; 
1839, section ll [5 Stat 354], in the case of 
an appeal from the decision of the commis- 
sioner of patents rejecting an application for 
a patent, the revision of the judge is con- 
fined to "the points involved by the reasons 
of appeal" filed in the office. It is nec- 
essary, therefore, to ascertain the points so- 
involved. The first reason of appeal is "that 
the decision is in opposition to a clear appre- 
hension of the merits of the case." This- 
reason is certainly vague and indefinite, and 
I do not perceive that it involves any point 
affecting the decision of the commissioner. 
The second reason of appeal is "that the de- 
cision is inconsistent as opposed in affirmation 
to precedents which have governed such 
cases." This reason is also vague and indefi- 
nite, and I cannot see that it involves any 
point applicable to the decision of the commis- 
sioner in this case. The- third reason of ap>- 
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peal is "that the decision is adverse to the 
opinion of skillful and competent men," &c. 
The residue of the paper filed, and headed 
"Reasons of an appeal," &c, is occupied prin- 
cipally in a description of the object and im- 
portance of the machine, and of the compara- 
tive merit of the camels of Shreve and that 
for which Mr. Winslow asks a patent. 

The commissioner's decision is founded upon 
the want of novelty in Mr. Winslow's ma- 
chine, and not upon its comparative merit. 
None of the reasons of appeal filed in the 
office involves any question of the relative 
merits of the two machines. The opinion of 
naval constructors respecting those merits 
cannot affect the question of novelty, and 
none of the reasons of appeal involve that 
question. It is therefore not within my cog- 
nizance, which, as before stated, is confined 
to the points involved in the reasons of ap- 
peal. I am therefore of opinion that the rea- 
sons of appeal filed in the office are not suf- 
ficient to justify a reversal of the decision of 
the commissioner of patents, that the said 
reasons must be overruled and the said deci- 
sion be affirmed. 



Case Wo. 17,880. 

WINSLOW v. A FLOATING STEAM 
PUMP. 

[2 N. J. Law J. 124.] 

District Court, D. New Jersey. Feb. Term, 
1879. 

Maritime Lien — Local Law. 

Furnishing an air pump to a water craft fa- 
miliarly called a "chuncker," used for pump- 
ing the water out of a dry dock in the Hudson 
river, is a maritime service. The lien given by 
the local law for such service may be enforced 
by the district court in admiralty. 

In admiralty. 

NIXON, District Judge. This is a libel in 
rem, filed to recover the amount alleged to be 
due for the equipment of a vessel. The 
equipment was an air pump furnished to a 
water craft familiarly called a "chuncker," 
used for pumping the water out of a dry 
dock on the Hudson river, and incidentally 
from sunken vessels. The merits of the con- 
troversy are involved in the solution of two 
questions: (1) Whether such an equipment 
is a maritime service, and (2) the value of 
the articles furnished. 

1. The respondents are the lessees of a dry 
dock at the foot of one of the streets of Jer- 
sey City. An useful if not an indispensable 
part of the instrumentalities with which they 
carry on their business of overhauling and 
repairing vessels is some sort of a mechanism 
for pumping out their dry dock. They rent- 
ed with the dock a canal boat or "chuncker" 
for this purpose, having an engine and boiler, 
and the libellant sold to them an air pump 
and hose with necessary connections, which 
was placed in the boat in April last. The an- 
swer of the respondents admits "that said 



vessel is used by them for the purpose of 
holding their machinery for pumping out 
their dry dock and other kind of pumping in 
and about the Hudson river and Harbor of 
New York and the waters adjacent thereto." 
As the 2d section o£ the act of the legislature 
of New Jersey, entitled "A further supple- 
ment to an act for the collection of demands 
against ships, steamboats and other vessels," 
approved March 20, 1878, makes all debts to 
the amount of twenty-five dollars and up- 
wards, contracted by the master, owner, 
agent or consignee of any ship or vessel with- 
in the state for * * * fitting, furnishing 
or equipping such vessel a lien thereon, and 
has a preference to all other liens, except 
mariner's wages, there does not seem room 
for doubt that the libellant's claim is a lien 
upon the vessel and is enforceable in a court 
of admiralty. It is now the settled doctrine 
that such liens, created by the local law, are 
cognizable in the district courts of the Unit- 
ed States. 

The remainder of the opinion concerning the 
value of the articles, is of no general interest, 
and is omitted. 



Case No. 17,881. 

WINSLOW v. FOUR HUNDRED BAR- 
RELS OF SALT. 

[1 Biss. 459.] i 

Circuit Court, N. D. Illinois. Aug., 1864. 

Lies for Demubr age— Waiver. 

1. If a master- delivers a cargo, and receives 
the freight, without an agreement on the part 
of the person receiving it that it is to be held 
subject to a lien for demurrage, the lien is 
waived, and a libel for demurrage cannot be 
sustained against the cargo. 

2. The fact that the master stated that he 
should look to the cargo for the claim for de- 
murrage, is not sufficient to sustain the lien. 

Appeal from decree of district court of the 
United States for the Northern district of 
Illinois, dismissing the libel, which was filed 
to recover demurrage for delay in loading 
and unloading a cargo of salt. [Case unre- 
ported.] 

Robert Rae, for libellant 

Waite & Towne, for respondent. 

DAVIS, Circuit Justice. The bark Major 
Anderson, owned by the libellant, was em- 
ployed to bring a load of salt from the port 
of Bay City, Michigan, to the port of Chi- 
cago. The vessel was unnecessarily detained 
at Bay City for three days, for which de- 
murrage is claimed. Demurrage is also 
claimed because the vessel was not unloaded 
with dispatch at Chicago. 

The question for determination is whether, 
if demurrage was due, the lien for it on 
the four hundred barrels of salt has not been 
waived. I think it has. The cargo of the 
vessel was salt, and consigned to H. Gelpcke, 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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at Chicago. The master, on his arrival here, 
reported to Gelpecke, the consignee, who 
referred him to Haskin, -who had bought 
from Gelpcke a large quantity of salt, to he 
delivered. Haskin, accordingly, received 
the cargo in place of Gelpcke, which was dis- 
charged after an unusual delay. Ingraham, 
the captain, and Egan, the agent of the An- 
derson, told Haskin that they would look to 
the salt for their claim for demurrage; hut 
Haskin never agreed that he would receive 
the salt subject to this claim. The salt was 
'delivered and freight paid, and, if there was 
a just claim for demurrage, why was not 
some understanding had between Haskin 
and the agent of the vessel, that the lien on 
the salt would be retained for the demur- 
rage? If Egan, on delivery had insisted on 
this, and Haskin had assented to it, then the 
lien would exist. A mere intention, on the 
part of the agent of this vessel, that he would 
retain the lien, and saying so, does not con- 
stitute the lien. Egan could have refused 
to deliver the salt, if the vessel's claim for 
demurrage was right; but instead of that, he 
does deliver, on payment of freight only, 
and doubtless misled Haskin by leading him 
to believe that the vessel would look to 
Gelpcke, and, in fact, negotiation is after- 
wards had by Egan with Gelpcke, which, 
proving abortive, the salt was attached, and 
this libel filed. The delivery of the salt was 
unconditional. Haskin treated it as his own, 
without incumbrance and with no under- 
standing that the lien should continue, and 
in fact sold part of this very lot now in con- 
troversy. • 

In the opinion of the court, the lien on the 

salt was waived when it was delivered to 

Haskin, who received it without consenting 

to hold it subject to the lien for demurrage. 

Judgment below is affirmed. 

NOTE. Contra, see One Hundred and Fifty- 
One Tons of Coal [Case No. 10,520]. For an 
extended discussion of the doctrine of maritime 
liens, and numerous references to authorities, 
see 5 Am. Law Reg. (O. S.) 129; Ang. Carr. § 
370 et seq. 
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WINSLOW v. MAXWELL. 

[Cited in Bartels v. Redfield, 16 Fed. # 339. 
Nowhere reported; opinion not now accessible.} 
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Case Hio. 17,883. 

WINSO et al. v. The CORNELIUS 
GRINNELL. 

[26 Law Reporter, 677-1 

District Court, S. D. New York. June Term, 
.1864. 

What are Salvage Services — Compensation — 
Damage to Salving Vessel. 

[1. Where a steamer found a sailing vessel 
anchored among the shoals off Gape May, in 
ignorance of her true position, and in consider- 
able danger of being driven upon the banks in 
case her cables should part, and, after attempt- 
ing, without success, to get a hawser from her, 
led the way safely out to sea, the sailing vessel 
proceeding, however, under her own sails, held, 
-that this was a salvage service for which a lib- 
eral compensation should be awarded.] 

[2. Where a steamer bound from Philadel- 

?hia to Boston was delayed several hours off 
lape May by rendering a salvage service, and 
in consequence thereof arrived at Pollock Rip 
nearly at low water, and struck in going over, 
and received severe injuries, held, that the 
same were merely remote and consequential 
damages, which could not be recovered against 
the vessel to which the services had been ren- 
dered.] 

[3. Five thousand dollars awarded to a. 
steamer worth, with her cargo, 8500,000, for pi- 
loting out to sea without any considerable dan- 
ger to herself a sailing vessel worth $122,500, 
from a position of considerable peril among the 
shoals off Cape May.] 

[This was a libel by Henry Winso and oth- 
ers, owners of the steamship Saxon, against 
the ship Cornelius Grinnell, to recover com- 
pensation for salvage services.] 

SHIPMAN, District Judge. This is a li- 
bel for salvage, brought by the owners of 
the steamship Saxon against the sailing ship 
Cornelius Grinnell, for services rendered to 
the latter by the Saxon, near Five Fathom 
Bank, to the eastward of Cape May, on the 
3d of April, 1863. Two questions are raised 
on the pleadings and proofs: (1) Whether 
the services rendered come within the rule 
of compensation applicable to salvage re- 
wards; and (2) if so, what amount should be 
allowed. 

The peculiar character of the case will be 
best presented by a somewhat detailed state- 
ment of the facts which appear proved by 
the evidence. The New York and London 
packet ship Cornelius Grinnell, of New York, 
valued for the purposes of this case at not 
less than 822,500, having on board a cargo of 
the value of at least 8100,000, with a large 
number of passengers and a full crew, left 
London for New York on the 13th of March, 
1863. On Saturday, the 2d of April, at about 
10 o'clock a, m., she hove to in a severe 
gale of wind, her master supposing that he 
was off Fire Island, south of Long Island. 
The ship lay to till the next morning at 4 
o'clock, her head being kept east southeast, 
the gale continuing severe. After 4 o'clock 
she was run in west southwest, as it was 
then supposed, towards New York. Be- 
tween 12 and 1 o'clock she made land, which 



WINSO (Case No. 17,883) 

was then thought to be the New Jersey- 
shore. She was then headed off east south- 
east, and in half or three quarters of an hour 
struck, in shoal water. She then wore ship 
to the westward, and Immediately anchor- 
ed in five and a half fathoms of water. 
She lay here, with her head to the wind, 
which was blowing fresh from the north- 
east, accompanied with rain, for about an 
hour, her officers being ignorant of their real 
position, when the steamship Saxon, owned 
by the libellants, and running regularly be- 
tween Philadelphia and Boston, was discov- 
ered passing on her trip to Boston. The cap- 
tain of the Grinnell immediately set signals 
of distress, and the Saxon bore down for 
him. "When within hailing distance, Captain 
Spencer, of the Grinnell, inquired of the mas- 
ter of the Saxon if he could tell him where 
lie was. The latter replied that he was on 
Five Fathom Bank, off Cape May. Captain 
Spencer then told him that he had struck 
on a shoal, had a considerable number of 
passengers on board, and asked him if he 
would take him to a port of safety. Cap- 
tain Matthews of the Saxon replied that he 
would try. Thereupon, after the proper or- 
ders, the Grinnell's cable was slipped, and 
the Saxon took a hawser from her for the 
purpose of taking her in tow. In attempt- 
ing to get the ship off before the wind, un- 
der her jib and foretopsail, the hawser broke 
from inevitable accident, and without fault 
on the part of either ship. The hawser part- 
ed near the Grinnell's knight heads, and, 
though every effort was made to haul it in 
on the steamer, it got foul of her screw, 
though her engines were stopped as soon as 
they could be. Some twenty or thirty fath- 
oms of it were found on the screw after she 
reached Boston. After the hawser parted, 
the captain of the Saxon ordered the Grin- 
nell to make sail and follow him, which was 
done, the two ships steering towards the 
.mouth of Delaware Bay. After sailing five 
or six miles the steamer stopped her engines 
to let the Grinnell come up, when Captain 
Matthews told the master of the Grinnell 
that he should have to get another hawser 
to him before night, as it would be ebb tide 
before they reached the mouth of the bay, 
and he could not get him to a safe anchor- 
age without it Captain Spencer then asked 
him if he could not take him to sea. The 
captain of the Saxon said he could, and 
thereupon the steamer led the way, and the 
Grinnell followed out to sea clear of all 
shoals, when the Grinnell, on notice from 
the captain of the Saxon that she was all 
clear, hauled up on her course for New York. 
The Saxon went on her way to Boston. The 
ships parted about 8 o'clock, Sunday even- 
ing, April 3, having been together about five 
hours. When the Grinnell arrived in New 
York she was found to be in good condition, 
no damage having been suffered in the gale. 
While getting the hawser fast, the sea run- 
ning high, the Grinnell in pitching, as the 
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Saxon came across her bow, came down on 
her, staving the boat of the latter, carrying 
away her rail, and cutting a hole in her 
deck. This damage to the Saxon was re- 
paired for $260. Beyond this, and the wind- 
ing of the hawser about the screw, the Sax- 
on received no injury while engaged in ren- 
dering assistance to the Grinnell. Before 
her arrival at Boston, however, she suffered 
serious injury, to repair which, including 
loss for her detention during flae repairs, 
cost her owners more than $25,000. The 
weather continued stormy after she left the 
Grinnell, and, the evening of the day after, 
she encountered a heavy gale. She kept 
her best steam on, and arrived at Pollock 
Rip, in her usual route, at about 5 o'clock 
Tuesday morning, about an hour before dead 
low water. In attempting to cross the Hip, 
the steamer struck,- and was very badly in- 
jured, and had to be towed to Boston. Had 
she not been detained by the services she 
rendered the Grinnell, she would undoubted- 
ly have reached the Kip at about high wa- 
ter, and passed over it in safety. The Sax- 
on was a valuable steamer, worth over $100,- 
000, and had a cargo on board valued at 
$400,000. To the south and west of Five 
Fathom Bank, where the Grinnell lay, are 
shoals, some of which are said not to be laid 
down on the charts, and as the wind and cur- 
rent were moving in a southwesterly direc- 
tion, if the Grinnell had parted her chains, 
she would have been in considerable danger 
of being wrecked, especially if the gale had 
increased to a point of great severity. In 
case of such increase of the gale, she would 
have been in some danger of parting her ca- 
ble had she not been rescued. The Saxon 
was the only regular steam packet which 
was due at that point about that time, 
though government transports occasionally 
passed up and down the coast in that vicin- 
ity. 

Upon these facts the two questions already 
referred to arise, whieh have been elabo- 
rately discussed by counsel, and they are, 
obviously, as heretofore stated: (1) Were 
the services rendered by the Saxon to the 
Grinnell salvage services, and therefore en- 
titled to salvage compensation? (2) If they 
were salvage services, what compensation is 
the Saxon entitled to? 

Upon the first point, the court is satisfied 
that the service rendered was in the nature 
of salvage. The Grinnell was saved by the 
timely interposition of the Saxon, from a po- 
sition of considerable peril. She was at an- 
chor in the neighborhood of dangerous 
shoals, upon whieh there was at least some 
danger of her drifting, in the event of the 
parting of her cables. One severe gale had 
just been encountered, whieh had driven her 
into the position of danger where she then 
lay; and though this storm had lulled, it 
was not entirely over. The sea was high 
and the wind fresh; and another severe gale 
visited the coast within a few hours after 
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she was taken out. to sea by the Saxon. The 
evidence is not entirely clear as to the de- 
gree of severity of the succeeding gale at 
Five Fathom Bank, but, judging from the or- 
dinary range of such storms, it is fair to 
conclude, from the evidence, that it was felt 
in considerable violence at this point It is 
true the Grinnell might have rode out this 
Sale, but the captain was ignorant of his 
position, and the pilots who cruise the wa- 
ters in that vicinity were thirty miles away 
.at Delaware breakwater, and not likely to 
reach the neighborhood of Five Fathom 
Bank in such weather. No one can certain- 
ly determine whether or not she would have 
ridden out the gale in safety; and though 
•Captain Spencer thinks she would, as her 
ground tackle was strong, still it must be 
conceded that there was more or less danger 
in her lying there and trusting to the exper- 
iment. It is quite evident that Captain 
Spencer considered his ship in great dan- 
ger, and was therefore anxious that the Sax- 
on should take him to a port of safety. It 
is true that he now says his fears at that 
time were based upon the supposition that 
bis ship was leaking badly, which turned 
out to be an error. Still, I think it is clear 
that the ship was in real and unusual dan- 
ger, independent of the fact whether she 
was leaking badly or not The services of 
the Saxon were, therefore, in the judgment 
■of the court, salvage services, and come en- 
tirely within the rule laid down by Dr. Lush- 
ington in the case of The Charlotte, 3 W. 
Rob. Adm. 71, where he says: "According to 
the principles which are recognized in this 
-court in questions of this description, all 
services rendered at sea to a vessel in dan- 
ger or distress are salvage services. It is 
not necessary, I conceive, that the distress 
should be actual or immediate, or that the 
danger should be imminent and absolute. It 
will be sufficient if, at the time the assist- 
ance is rendered, the ship has encountered 
any damage or misfortune which might pos- 
sibly expose her to destruction if the serv- 
ices were not rendered." This doctrine is 
accepted and enforced by the admiralty 
■courts in this country. Mr. Justice Curtis, 
in the case of Hennesy v. The Versailles 
[Case No. 6,365], gives a brief and clear defi- 
nition of salvage: "The relief of property," 
he remarks, "from impending peril of the 
sea, by voluntary exertions of those who are 
under no legal obligations to render assist- 
.ance, and the consequent ultimate safety of 
the property, constitutes a technical case of 
salvage." Many other authorities to the 
same effect might be cited, and in view of 
the general rule, when considered with ref- 
erence to the particular cases from which it 
has been deduced, I cannot doubt but that 
the present ease is covered by it 

It only remains to consider the amount of 
compensation to be awarded. We are met 
■on the threshold of this branch of the case 
with the claim that the court, in fixing the 



amount to be awarded, should consider the 
damage suffered by the Saxon in striking on" 
Pollock Rip. It is not claimed that the en- 
tire amount of this damage should be in- . 
eluded in- the award, but it is insisted that 
the Saxon, by the delay of five hours while 
aiding the Grinnell, arrived at Pollock Rip - 
so much later, and at low water, by which 
her risk in crossing was increased, and in 
consequence of which she met with the ac- 
cident, and suffered great damage. And it 
is clear that the Saxon would have arrived 
at the Rip at high water, and therefore, in 
all probability, have passed over in safety, 
had it not been for her delay in aiding the 
Grinnell. In a certain popular and remote 
sense, when she undertook to get the Grin- 
nell out of danger at Five Fathom Bank, she 
incurred whatever risks such a delay might 
subject her to. She took the risk of encoun- 
tering another storm, which she might es- 
cape if she avoided the delay. Whatever 
increased dangers might arise during the 
time which her detention in this salvage 
service at Five Fathom Bank might prolong 
her voyage were all in one sense hazarded 
by her in staying by the Grinnell. But these 
remote and uncertain dangers do not, in the 
eye of the law, enhance her merit, and thus 
' increase her reward. Though she had been 
totally wrecked by another gale, which she 
would have wholly escaped but for her de- 
lay of five hours in this service, I apprehend 
that such a disaster could not be allowed to 
enhance the salvage compensation. All such 
dangers were contingent, and the damages 
which might result from them must be con- 
sidered in the language of the law, as re- 
mote, having no logical or legal connection 
with the transaction upon which the libel is 
founded. 

We come, then, to the simple question of 
the amount of compensation due the Saxon 
for the services rendered at Five Fathom 
Bank. The elements to be considered in solv- 
ing this question are well understood. The 
only difficulty is as to their application. The 
general rule as to compensation is that it 
should be liberal. In determining what is 
liberal we are to consider "the value of the 
property saved, the degree of the peril from 
which it was delivered, the risk of the prop- 
erty, and especially of the persons of the 
salvors, the severity and duration of their 
labor, the promptness of their interposition, 
and the skill exhibited." The Versailles 
tCase No. 6,365]. 

So far as the value of the property saved is 
concerned, itwas considerable; it is admitted, 
for the purposes of this case, to be §22,500 
for the ship, and $100,000 for the cargo. As 
to the degree of peril from which the ship 
and cargo were delivered, it is more difficult 
to determine. It was sufficient to constitute 
a case of salvage, but was not that immi- 
nent peril which often menaces the certain 
destruction of vessels on a lee shore. As 
the wind and sea were at the time of her 
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rescue, she was not In a condition of great 
peril. To what degree the gale increased 
soon after her escape, that point is not clear. 
So far as the risk of the property or persons 
of the salvors is concerned, there is no un- 
usual ground of merit. There was, compar- 
atively, very little risk to either. The labors 
of the salvors were neither severe nor long, 
and though their services were promptly ren- 
dered, there was nothing in the exigencies of 
the case to call for very great skill. On the 
whole, I think I shall be following the spirit 
of the rule which calls for liberal rewards 
In salvage cases, by adjudging five thousand 
dollars as the proper sum. Had it not been 
for the untoward disaster at Pollock Rip, I 
think the salvors themselves would have re- 
garded this as a liberal reward. To this 
sum, however, I will add two hundred and 
sixty dollars, the amount of the damage 
which Captain Matthews stated that the Sax- 
on suffered by being struck by the Grinnell. 
Let a decree be entered for the libellants 
for the sum of five thousand two hundred 
and sixty dollars, with costs. 
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Ex parte WINSOR. 

[3 Story, 411.] i 

Circuit Court, D. Massachusetts. July Term, 
1844. 

Corporations— Powers of Directors— Levy op 

Assessments— Set-Off — Dividend 

of Stockholder. 

1. Under the act of 1809, the power to lay 
assessments is vested exclusively in the corpo- 
ration, and cannot be delegated to the directors. 

[Cited in Ruggles t. Collier, 43 Mo. 365.] 

2. "Where the powers and privileges of the 
Norfolk Manufacturing Company were, by its 
charter, made subject to the provisions of the 
act of 1809, and a by-law was passed author- 
izing the directors "to take care of the inter- 
ests, and manage the concerns of the corpora- 
tion;" it was held, that the corporation had no 
power to delegate an authority to the directors 
to lay assessments, and that the said by-law 
did not, in fact, import an intention to dele- 
gate it. 

[Cited in Smith v. Duncan, 77 Ind. 94.] 

3. And the said company, having first made 
a dividend of 10 per cent, and, before payment 
thereof, laid an assessment of 10 per cent, pay- 
able on the same day; it was held, that the cor- 
poration were not entitled to take the dividend 
of any stockholder, without an order from him, 
in payment of any debt due from him to the 
corporation, or as a set-off to the assessment, 
or as a charge upon any shares, which might 
afterwards he sold. 

This cause came before the circuit court, 
being certified from the district court, on ac- 
count of the district judge being interested 
therein. The original petition and answer, 
and the amended petition and answer there- 
to, were as follows: 

"To the Honorable the Judge of the Dis- 
trict Court for the District of Massachusetts: 
Henry Winsor, of Boston, in said district 

* [Reported by William W. Story, Esq.] 



as he Is assignee of Samuel H. Babcock, a 
bankrupt, respectfully represents, that the 
said Babcock, prior to the decree of bank- 
ruptcy in his ease, was the proprietor of 
twenty shares in the capital stock of the 
Norfolk Manufacturing Company, a corpora- 
tion established, by law, within and under 
the authority of the commonwealth of Mas- 
sachusetts, which shares, under and by vir- 
tue of said decree, became vested in your 
petitioner. And your petitioner further 
shows, that on the fifteenth day of August, 
1842, the said Babcock was indebted to the 
said corporation,. in the sum of two thousand 
dollars (or more), for monies had and receiv- 
ed by the said Babcock, for the use of the 
said company; that in the month of June, 
1S42, the said Babcock failed to pay his 
debts, and was insolvent, and ever since so 
continued, until the time of filing his peti- 
tion for the benefit of the bankrupt act, 
February 7th, 1843 [5 Stat. 440], That it 
was well known to the said corporation, on 
the said August 15th, 1S42, that the said 
Babcock was insolvent and unable to pay 
his debts, and on that day the directors in 
the said corporation declared a dividend of 
ten per centum on the capital stock of the 
said company, being one hundred dollars on 
each and every share thereof, payable on 
November 1st, 1842; and on October 25th, 
1842, the said directors laid an assessment 
of ten per centum, or one hundred dollars, 
on each and every share in the said com- 
pany, payable on the same first day of No- 
vember, 1S42; that no money was paid by 
the said corporation for such dividend, but 
that the stockholders signed a receipt for 
their several portions thereof; and that as to 
all the shares in the said company, except 
the said twenty shares, the said company 
gave a receipt for the assessments laid there- 
on. That the said Babcock gave an order 
to the said company to receive the said div- 
idend on the said twenty shares. That the 
said company claimed to apply the said div- 
idend to the payment of the debt of the said 
Babcock to the said company, and to hold 
the said shares as security for the payment 
of the said assessment. That under and in 
pursuance of an order of the district court 
of the United States, for this district, the 
said assignee caused the said twenty shares 
to be sold at public auction, and James 
Bead, of said Boston, became the purchaser 
thereof, and that the said Read is the treas- 
urer of the said corporation. And it was 
agreed by the said Bead, on behalf of the 
said corporation, that the said shares should 
be transferred to the purchaser thereof, at 
said sale, and that the amount of the said 
assessment should be placed on deposit in 
some bank to abide the decree of this honor- 
able court in the premises. That the said 
corporation was not in a condition to, and 
would not have made any dividend at the 
said time, in the usual and ordinary course 
of its business; and that the same was done 
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for the purpose and object of securing the 
payment of the debt, due from the said 
Babcoek to the said company, and thus to 
give the said company a preference or prior- 
ity over the general creditors of the said 
bankrupt That the said Babcoek gave the 
said order for the said dividends to the said 
company in contemplation of bankruptcy, 
and for the purpose of giving to the said 
company a preference or priority over the 
several creditors of the said bankrupt; or if 
not so given, the same "was given in contem- 
plation of bankruptcy to the said corpora- 
tion, which was not a purchaser for a valua- 
ble consideration, or a bona fide creditor 
without notice, arid the same was a fraud 
upon the bankrupt act, and is void. That 
the said company had no right or authority 
to appropriate the said dividends, as pay- 
ment of the said debt of the said Babcoek; 
but if they had any right to declare the 
same, they were bound to apply the same in 
payment of the said assessments, as in the 
case of all the other stockholders in the said 
company. Wherefore your petitioner prays, 
that the said company, and the said Read, 
may be summoned to appear and answer the 
premises, the said Read under oath, and that 
this honorable court will decree, that the 
whole proceeds of the said shares be paid 
to your petitioner, and that the said compa- 
ny be restrained by an injunction of this 
honorable court, from claiming any lien 
thereon, or in any way intermeddling there- 
with, and for his costs most wrongfully sus- 
tained." 

Amendments to the said petition were aft- 
erwards filed by the said Winsor, and were 
as follows: 

"The said Winsor prays leave to file the 
following amendments to his petition, and 
that Theodore Dunn, the president of the 
said Norfolk Manufacturing Company, be re- 
quired to answer the original petition, and 
this amended petition, under oath, accord- 
ing to the best of his knowledge, informa- 
tion, and belief. The said Winsor farther 
avers, that the dividend declared by the di- 
rectors of the said Norfolk Manufacturing 
Company on the twentieth day of August, 
1842, was never payable to the stockholders 
in the said company, and was never paid to 
the said stockholders, but that the vote de- 
claring the said, dividend was rescinded on 
the 25th day of October, 1842, before the 
dividend so declared became payable, by 
the vote laying an assessment of the same 
amount, on each and every share in the said 
corporation, as the said dividend previously 
declared, which assessment was made pay- 
able at the same time, at which said div- 
idend had been declared to be payable, and 
that no assessment was ever payable for, 
or in respect of the said shares, in the cap- 
ital stock of the said company, under and 
by virtue of the said vote of October 25th, 
1842, the said vote to lay an assessment be- 
ing, in effect, merely a rescission of the said 
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vote declaring a dividend. That it was well 
known to the said Dunn, president, or to- 
some one or more of the officers of the said 
corporation, on the 27th day of July, 1842 r 
and on the 15th day of August, 1842, that 
the said Babcoek had failed to pay his debts- 
at maturity; that he was insolvent and un- 
able to pay the liabilities to which he was 
subject, individually, and as a stockholder 
in the Dudley W. Manufacturing Company, 
and otherwise. That no assessment was- 
duly and legally made upon the said shares- 
of the said corporation, on the 25th day of 
October, 1842, inasmuch as by the acts in- 
corporating the said Norfolk Manufacturing; 
Company, the power to lay assessments up- 
on the shares of the said company was vest- 
ed in the corporation, and to be exercised 
by them only,' at a legal meeting duly call- 
ed for that purpose, and the directors of the 
said corporation, could not legally make any 
assessment whatever upon the said shares. 

"The defendants in their answer admit 
that Samuel H. Babcoek, in the said com- 
plainant's bill mentioned, prior to the decree 
of bankruptcy in his case, was the proprietor 
of twenty shares in the capital stock of the 
said Norfolk Manufacturing Company in the 
said complainant's bill mentioned. And that 
under and by virtue of said decree, the in- 
terest of the said Babcoek in the said shares 
at the time of the said decree rested in the 
said Winsor as assignee of the said Bab- 
cock's estate. That the said Babcoek on 
the 15th day of August, in. the year 1842 r 
was indebted to the said Norfolk Manufac- 
turing Company in the sum of about $2500,. 
for monies had and received by him in trust,, 
as treasurer of the said corporation, for the 
use of the said corporation. And that, at 
some time, the said Babcoek - failed to 
pay his debts, but the defendants assert, 
that they are unable to state at what time- 
he thus failed to pay his debts. And the 
defendants deny that, on the said 15th day 
of August, in the year 1842, and for a long 
period thereafter, they considered the said 
Babcoek insolvent; but assert, that the said 
Babcoek represented at that time, and for 
a long time subsequently thereto, that he 
fully betteved, that he was solvent, and had 
more than sufficient property to pay all his. 
debts, and that he was negotiating to avoid 
the sacrifice of his property, and to pay or 
to provide for the payment of all his debts 
in full. And that he did not intend to avail 
himself of the benefits or provisions of the 
bankrupt law. That from the efforts made 
by the said Babcoek, and from his represen- 
tations to them from time to time, they fully 
believe, that the said Babcoek continued con- 
fident in the belief, that he should make 
some arrangement or arrangements by which 
he could pay or secure to be paid all his debts 
in full, until down to" the time or about the 
time of his filing his petition to be declared a 
bankrupt, and that they themselves fully 
believed that he would be able so to do. And 
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they further say, that but for the great sac- 
rifice made of his property the said Bab- 
coek would have been able to pay all his 
debts in full— his schedule of property at 
cost amounting to about $200,000, and his 
indebtedness to 88,000 dollars only. The de- 
fendants also admit, that a dividend of 10 
per cent, was made, and that afterwards an 
assessment of 10 per cent, was made, as 
set forth in the petition, and that no money 
was paid by the said corporation for such 
dividend. But they deny, that as to all the 
shares in the said corporation, except the 
said twenty shares, the said company gave 
a receipt for the assessments laid thereon. 
But they admit, that the said Babcoek, on 
the 27th day of July, in the year 1842, did 
give an order to the said company to re- 
ceive the said dividend on all his shares in 
the said company. And they further ad- 
mit, that the said company claimed and do 
still claim to apply the- said dividend to the 
payment of the debt of the said Babcoek to 
the said company, and to hold the said 
shares as security for the payment of the 
said assessment. And that under and in 
pursuance of an order of the district court 
•of the United States for this district the said 
complainant, as assignee as aforesaid, caused 
the said twenty shares to be sold at pub- 
lie auction— and that James Read, one of the 
defendants, became the purchaser thereof, 
and that the said Read is the treasurer of 
the said corporation. And they further ad- 
rait, that it was agreed by the said Read, 
on behalf of the said corporation, that the 
said shares should be transf erred to the pur- 
chaser thereof at the said sale, and that the 
amount of the said assessment should be 
placed on deposit in some bank, to abide the 
decree of this honorable court in the prem- 
ises. But they absolutely deny the aver- 
ment of the complainant in the said bill of 
complaint contained, 'that the said corpora- 
tion were not in a condition to, and would 
not have made any dividend at the said time 
in the usual and ordinary course of its busi- 
ness, and that the same was done for the 
purpose and object of securing the payment 
of the debt due from the said Babcoek to 
the said company, and thus to give the said 
company a preference or priority over the 
general creditors of the said bankrupt,' and 
each and every part and parcel thereof. 

"But these defendants further answering 
say, that the said Norfolk Manufacturing 
Company, as their annual accounts made up 
to July 1st, 1842, verify, and which were 
fairly, honestly, and bona fide made up for 
the purpose of ascertaining the true condi- 
tion of their affairs, and for no other purpose, 
as they always had previously done in the 
month of July in each and every previous 
year, show a balance of net profits in favor 
of the said company, at that time, of $10,- 
$31.64, that might properly be divided among 
the stockholders therein, which would pay 
ten per centum, and leave in the treasurer's 



hands a surplus of §2031.64; that nothing 
had occurred in the condition or affairs of 
the company between the time of making up 
the account and declaring the dividend as 
before mentioned to alter its pecuniary 
standing for the worse. That it was the 
bona fide intention of the directors of the 
said company, so far as these defendants 
know, to declare and make the said dividend 
of 10 per cent, and that the only question 
made as to the declaring of the said dividend 
was in relation to a large debt due to them, 
which was amply secured by attachment of 
property. And the time of payment of the 
said dividend was protracted until the first 
day of November in the year 1842, for the 
purpose of realizing the money for the said 
debt to pay the said dividend, it then being 
probable, that the said money would be re- 
ceived on, before, or about that time. That 
the directors of the said company laid the 
assessment set forth in the petition, because 
they were disappointed in not realizing the 
debt due to the said company as above men- 
tioned, as they had confidently expected to 
do, prior to the said first day of November 
in the year 1842, and because the treasurer 
of the said company, then being in cash ad- 
vance for the said company upwards of 
$13,000, and not having received the amount 
due to the company as aforesaid, declined 
paying the said dividend, and for no other 
reason or reasons whatever. That the said 
Norfolk Manufacturing Company have in 
previous years more than once declared div- 
idends which, from some unforeseen occur- 
rences, or disappointments in the receipts of 
money, they were unable to pay, and have 
been obliged to lay assessments to meet such 
dividends in the same manner as Was done 
in the instance stated in the said plaintiff's 
petition, as will appear by their record. And 
they absolutely deny, that the said divi- 
dend was made for the purpose of securing 
the payment of the debt due from the said 
Babcoek to said company, or to give the 
said company a preference or priority over 
the general creditors of the said Babcoek. 
But they assert, that it was made for the 
purpose of making a dividend of profits 
among the stockholders;— the said corpora- 
tion having earned profits amply sufficient 
for that purpose. That inasmuch as said 
Babcoek was indebted to the said company, 
they would not, as a matter of business, pay 
out a dividend to a stockholder indebted to 
the said company, but would retain in their 
hands the amount of such indebtment 

"And they absolutely deny the following 
charges, contained in the said bill of com- 
plaint, viz. 'that the said Babcoek gave the 
said order for the said dividends to the said 
company, in contemplation of bankruptcy, 
and for the. purpose of giving to the said 
company a preference or priority over the 
several creditors of the said bankrupt, or if 
not so given, the same was given in contem- 
plation of bankruptcy, to the said corpora- 
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tion, "which was not a purchaser for a val- 
uable consideration, or a bona fide creditor 
without notice, and the same was a fraud 
upon the bankrupt act and is void'— and 
each and every one of them, and each and 
every part of each and every one of said 
charges, or averments. But on the contrary, 
aver and state, that the said Babcock, when 
he gave the said order, did not contemplate 
bankruptcy, but did contemplate and fully 
intend and believe, that he had ample prop- 
erty and would be able to pay all his debts 
in full, and that he should moreover have a 
surplus for himself. And, therefore, that he 
could not suppose, that the giving of such 
order to the said company was giving them 
a preference or priority over the several, 
general, or any creditor, or creditors of him, 
the said bankrupt And that the said corpo- 
ration were bona fide creditors and pur- 
chasers for a valuable consideration, with- 
out notice. And that the same dealings and 
transactions by and with the said Babcock 
were bona fide made and entered into more 
than two months before he filed his petition 
to be declared a bankrupt as aforesaid, and 
that no other party, or any party whatever 
to any such dealings, or transactions, or 
any of them, so far as these defendants had 
knowledge, or believe, had notice of any 
prior act of bankruptcy, or of the intention 
of the bankrupt to take the benefit of the 
said bankrupt act. That the said Norfolk 
Manufacturing Company insist, that they are 
entitled and have lawful authority to ap- 
propriate the said dividends as payment of 
the said debt of the said Babcock. And 
that they had a lawful right to- declare the 
same, and were not bound to apply the same 
or any part thereof in payment of the said 
assessments, and that the case of the said 
Babcock was different from that of all and 
«very of the other stockholders in the said 
company, inasmuch as that, as these defend- 
ants say, the said Babcock was the only one 
of the said stockholders, that was indebted 
to the said company, except one other, who 
owes a debt not* yet payable, and inasmuch 
as that the said Babcock's indebtment arose 
from monies of the said company. And, 
that the debt due from the said Babcock to 
the said company was strictly of a fiduciary 
-character, for monies of the said company 
in his hands, and to which the said company 
were entitled, notwithstanding he might not 
be enabled to pay all, or any portion, of his 
just debts. That it was not money belong- 
ing to, him— and that the company never sup- 
posed, that they were -crediting or charging 
him therewith— nor consented to take his 
express or implied obligation therefor. But 
that he used it for his own private purposes, 
without the knowledge or consent of the said 
•company, or any stockholder or ofiicer there- 
in—and in violation of good faith to them. 
And the defendants pray that the bill may 
be dismissed, and that they be decreed their 
<>osts." 



The answer of Theodore Dunn set forth, 
that he had read the answers of James 
Head, and the Norfolk Manufacturing Com- 
pany, by James Read, treasurer of said com- 
pany, to the original bill of complaint, or 
the original petition of said Winsor, filed In 
this case, and knew the contents thereof, 
and that the same are true, and contain as 
full and correct an answer to the said orig- 
inal bill as he can make, and requested that 
the same answer might be taken as and for 
his answer to said original bill, and to that 
part of the amendments to said bill or peti- 
tion as requires his answer thereunto. The 
answer of the said Dunn then recapitulates 
the statements made in the preceding an- 
swer of Bead, and further states that the 
dividend declared by the directors of said 
Norfolk Manufacturing Company, on the 
13th day of August, 1842, was payable to 
the stockholders in said company, on No- 
vember 1st, 1842, and was paid to all the 
stockholders, on said November 1st, 1842, 
excepting Samuel H. Babcock, by filing it 
in set-off to an assessment of the same 
amount per share, against the same stock- 
holders, which was receivable on the same 
day— and that the said Babcock would have 
been paid the dividend on his shares in said 
corporation, on the same day, in the same 
manner, had he not previously assigned to 
the said company, or corporation, his said 
dividend, and been indebted to the said 
company, as stated in the answer of James 
Bead to the original bill of complaint. That 
the vote declaring the said dividend was 
not rescinded on the 25th day of October, 
1842, before the dividend so declared be- 
came and was payable by the vote laying 
an assessment of the same amount on each 
and every share in said corporation, or on 
any other day, in that or in any other man- 
ner. And that the assessment mentioned 
in the answer of said James Read, was pay- 
able for and in respect of the said shares in 
the capital stock of the said company, un- 
der and by virtue of the said vote of Octo- 
ber 25, 1S42, and that the vote to lay an 
assessment was not, nor was it intended to 
be, a rescission of the said vote declaring a 
dividend— but the said vote to lay an as- 
sessment was intended to be, and was in- 
dependent entirely of the vote declaring a 
dividend. And according to the best of his 
knowledge, information and belief, the said 
vote to lay an assessment is not, in effect, 
merely a rescission of said vote declaring a 
dividend in law. And asserts that it was 
not so considered or intended, in fact, by 
the said Norfolk Manufacturing Company, 
nor the directors thereof, one of whom was 
the said Samuel H. Babcock, at that time, 
and who was present, and acted and voted 
to lay said assessment, nor by the said 
Dunn. That he not only did not know, but 
did not suppose that the assessment made 
upon the shares in the Norfolk Manufac- 
turing Company, on the 25th day of Octo- 
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tier, 1842, according to the best of his knowl- 
edge, information and "belief, was duly and 
legally made, inasmuch as by the acts in- 
corporating the said corporation, it is em- 
powered to make by-laws, not repugnant to 
the constitution, and laws of the common- 
wealth. And that by one of the by-laws of 
said corporation, the directors are empow- 
ered, and it is made their duty, to take care 
of the interests, and manage the concerns 
of the corporation,- which duties they could 
not have faithfully discharged, otherwise 
than by laying the said assessment to pro- 
vide for the payment of the dividend de- 
clared as aforesaid, as they had been dis- 
appointed in the collection of monies due 
to them, upon which they relied for the 
payment of said dividend—and that the 
power to lay assessments upon the shares 
of said company vested in the said directors, 
although it might also have vested in the 
corporation—and could be exercised by said 
directors at a meeting duly holden for that 
purpose, as well as by the stockholders, at 
a legal meeting duly called for that pur- 
pose. That whether or not said assessment 
was duly and legally made upon all the 
shares of the said corporation, the com- 
plainant or petitioner cannot make that ob- 
jection, because he claims under the said 
Babeock, and his claim did not exist until 
long after said assessment was laid and 
made payable, and the said Babcoek, while 
he was the sole owner of the shares in the 
said corporation, and solely interested 
therein, in which the complainant claims to 
have an interest as assignee in bankruptcy, 
and while he was a director in the said cor- 
poration, at a meeting of the said directors 
duly called, and legally met together, he and 
the other directors laid the said assessment 
by an unanimous vote— and then and there 
promised to pay the same when it was then 
and there made payaL** to wit, on the first 
day of November, 1842; and because the 
said complainant had no claim or interest 
in the said shares until long after the said 
November 1st, 1842,— and must have taken 
the same shares subject to the said assess- 
ment, subject to the lien of the said corpora- 
tion thereon, and subject to the promise 
and agreement of the said Babcoek, from 
whom he derived them, in relation to the 
said assessments thereon. And the said 
Dunn further answering saith, that to the 
best and utmost of his knowledge, informa- 
tion and belief, the said Babcoek had not 
failed to pay his debts, at maturity, prior to 
the giving by him, the said Babcoek, of the 
said order for dividends to the said corpo- 
ration, on the 27th day of July, 1842, or 
prior to August 15th, 1842, and that it was 
not well known to the said Dunn prior to 
said 27th day of July, that he, the said Bab- 
coek, had failed to pay his debts at matu- 
rity, and that it was not known to him, that 
he, the said Babcoek, had failed to pay his 
debts at maturity, until he filed his petition 



to be declared a bankrupt, to wit, on, or 
about February, 1843. 

William Gray, for assignee. 
J. J. Clarke, for respondents. 

STORY, Circuit Justice. The principal 
questions which have been argued in the- 
cause, are: First. "Whether the assessment 
laid by the directors on the shares of the- 
Norfolk Manufacturing Company, on the- 
25th of October, 1842, was a good and valid 
assessment? Second. If valid, whether it 
did not, in contemplation of law, amount to- 
a revocation, or rescission of the prior divi- 
dend declared by the directors, and payable- 
on the same day with the assessment, or as 
a set-off against the same? Third. Whether,, 
supposing the assessment and dividend good,, 
and in full force, the order or agreement of 
Babcoek with the company, for the trans- 
fer of his dividend, was not a collusive order 
or agreement in contemplation of bankrupt- 
cy, and therefore void as against the credit- 
ors of Babcoek, under the bankrupt act of 
1841, c. 9 [5 Stat 440]. The latter question 
can become material only, in case of the- 
failure of either of the other grounds to- 
support the claim made by the assignee. 
I shall accordingly, in the first place, con- 
sider the question, whether the assessment 
was valid; for if it were not, then the as- 
signee has a perfect title to the redress 
sought by him in this court. 

The charter of the Norfolk Manufacturing 
Company was granted by the legislature on 
the 4th of February, 1824; and it was there- 
in declared that they "shall have all the 
powers, and privileges, and shall be subject 
to all the duties, and requirements, pre- 
scribed in an act passed on the 3d of March, 
1809, entitled, &c, and the several acts in 
addition thereto." The only material clause 
affecting the present case, is the fifth section 
of the act of 1809, which provides "that any 
such corporation may, from time to time, at 
any legal meeting, called for that purpose, 
assess upon each share, such sum or sums 
of money, as shall be judged by such cor- 
poration, necessary for raising a capital for 
the establishment and completion of the ob- 
ject of the incorporation, and for defraying 
the charges and expenses incident thereto, to 
be paid to their treasurer, at such time or 
times, and by such instalments, as shall be 
directed by the corporation." Now, the 
present assessment was not laid by the cor- 
poration at all; but by the sole authority of 
the directors. But it is said, that the direct- 
ors have a co-ordinate power .with the cor- 
poration, as to the laying of assessments un- 
der the by-laws of the corporation, one of 
which declares that "they (the directors) 
shall take care of the Interests, and manage 
the concerns of the corporation." In the 
first place, it strikes me, that by the very 
terms of the act of 1809, the power to lay 
assessments is intended to be vested solely 
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and exclusively in the corporation, and to 
rest in its discretion, as to the time when, 
and extent to which it is to he exercised. 
The power is given in the affirmative, and 
the maxim. "Expressio unius est exclusio 
alterius," seems to me strictly applicable to 
such a case. It is a very high power, of a 
summary nature, and may involve a loss or 
forfeiture of the shares of the corporators, 
in case of a noncompliance with the requisi- 
tion. It is, therefore, founded in a sound 
public policy, that the corporation, which is 
to bear the burthen, should be the sole judge 
of the times and occasions on which assess- 
ments should be laid. But it is said, that 
the corporation may delegate the powers to 
the directors. That is a proposition, which 
I am by no means prepared to admit The 
general rule certainly is, that the powers 
confided to a corporation, like those confided 
to an agent, cannot ordinarily be delegated. 
"Delegatus non delegare," is the known 
maxim as to agents; and when the corpora- 
tion itself is pointed out as the proper func- 
tionary to execute a discretionary power, it 
seems to me, that the true conclusion is, in 
the absence of all other provisions, that it 
must be solely exercised by the corporation, 
at its legal meetings held for that purpose. 
And any by-law, made in contravention of 
the enactments of the charter, is, as well 
upon the general principles of law, as by the 
express provisions of the act of 1809, § 1, 
to be treated as a mere nullity. But it does 
not appear to me, that the corporation ever 
has, or intended by its by-laws, to delegate 
any authority to lay any assessments. The 
language of the by-law, on which the whole 
of this part of the argument rests, is con- 
ceived in very general terms, and by no 
means requires, and in my judgment, does 
not admit of any interpretation, which shall 
include any such delegation of authority. 
It is "to take care of the interests, and man- 
age the concerns of the corporation," which 
" must, upon the principles of fair reasoning, 
be limited to the ordinary interests, and or- 
dinary concerns of the corporation, as gen- 
eral agents of the corporation; and not ex- 
tend to the extraordinary interests, or ex- 
traordinary concerns, expressly confided to 
the discretion of the corporation itself, by 
the very terms of the charter. In the most 
ordinary cases of agency, general language, 
however broad, when found in the instru- 
ment creating the agency, is constantly con- 
strued as limited to the special objects point- 
ed out as the scope and purpose of the 
agency. 2 

But if this doctrine were at all doubtful, 
which it does not appear to me to be, the 
second point made at the bar would be 
equally decisive in favor of the assignee. 
And that is, that the assessment, if lawfully 
laid, was, to all intents and purposes, a com- 

2 See Story, Ag. §§ 21, 62-68, and the authori- 
ties there cited. 
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plete merger, or extinguishment, or set-off 
of the dividend; and it is immaterial In 
which light it is received. It was obviously 
and confessedly laid for the very purpose of 
controlling the payment of the dividend; it 
was payable on the same day; and was, in 
fact, in respect to all the other stockholders 
but Babcock, actually applied, as an extin- 
guishment, or set-off, of the dividend. No 
other exigency existed, or was contemplated 
to exist, calling for the assessment, but to 
recoup the dividend, and indeed to super- 
sede the necessity of paying the dividend. 
Babcock himself could not have claimed 
the dividend, without paying the assessment, 
and the corporation are entitled to take the 
dividend under the order, or agreement, only 
sub modo, to discharge the assessment, or 
subject to the assessment. The order was, 
in fact, given on the 27th of July, before any 
dividend was declared; and after it was de- 
clared, and before it became due, the as- 
sessment was made for the very purpose of 
preventing the payment of the dividend out 
of the funds of the corporation, not then 
properly applicable to -the purpose. It seems 
to me, therefore, that in no respect is the 
corporation entitled to the dividend, in part 
payment of the debt due to it, or to set-off 
the assessment, as a charge pro tanto, upon 
the shares of Babcock, which have been 
sold, and the proceeds lodged subject to the 
order of the court. 

This view of the subject renders it wholly 
unnecessary to consider the other point, viz. 
whether the agreement and order to trans- 
fer the dividend was a collusive transfer in 
the sense of the bankrupt act. That trans- 
fer was after the failure of Babcock, and, 
under the circumstances, is not a question 
wholly free from difficulty, and I desire, 
therefore, to express no opinion respecting 
It. But I am of opinion, upon the other 
grounds, that the whole proceeds of the 
shares sold of the bankrupt ought to be paid 
over to the assignee, for the benefit of the 
bankrupt's estate, without deducting any 
sum for the assessments thereon, and that 
an injunction do issue accordingly. 

[For other eases involving the estate of this 
bankrupt, see Cases Nos. 696, 697, and 17,886.] 



Case No. 17,885. 

In re WINSOR. 

[16 N. B. R. 152; i 9 Chi. Leg. News, 402; 2 
Cin. Law Bui. 212.] 

District Court, "W. D. Michigan. Aug. 10, 
1877. 

Bankrupt's Discharge — Omissions from Sched- 
ule— Keeping Books op Account. 

1. If a bankrupt honestly regards a judgment 
held by him as worthless, he is not chargeable 
with false swearing or fraud if he omit it from 
his schedule. Even if it has value as an asset, 
and he considers it as having value, still its 

i [Reprinted from 16 N. B. R. 152. by per- 
mission.] 
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omission must be intentional in order to charge 
him with false swearing or fraud. 

2. A merchant or trader who, prior to his be- 
coming such, has kept books of account show- 
ing the state of his affairs, is not required to 
carry their contents or any part of them into 
his books opened and kept as a trader, in order 
to satisfy the requirement of the statute as to 
a bankrupt keeping proper books of account 
while he is a merchant or tradesman. 

3. Keeping proper books of account, within 
the meaning of the bankrupt act [of 1867 (14 
Stat 517)], is the keeping of an intelligent rec- 
ord of the merchant's or tradesman's affairs, 
and with that reasonable degree of accuracy 
and care which is to be expected from an intelli- 
gent man in that business, and a casual mistake 
therein will not prevent a discharge. 

[Cited in Re Blumenthal, Case No. 1,575; Ee 
Graves, 24 Fed. 554.] 

4. It is not required that a chattel mortgage 
given to secure a debt shall, be entered upon the 
merchant's or tiader's books. An entry of 
notes upon the fly-leaf of the blotter is suffi- 
cient. 

[In the matter of Zenas G. Winsor, a bank- 
rupt] 

J. W. Champlin, for bankrupt 

Mr. Fletcher and Mr. Smiley, opposed. 

WITHEY, District Judge. Fifteen grounds 
of opposition to the bankrupt's discharge are 
stated in the specifications of three opposing 
creditors, and cover all the grounds alleged 
by other creditors. It is necessary to notice 
but four in deciding the case, viz.: specifi- 
cations 2, 3, 13 and 15. One and fourteen 
were abandoned, and three embraces in sub- 
stance all that is alleged by four to twelve, 
inclusive. 

. The second specification alleges wilful and 
false swearing by the bankrupt in his oath 
to Schedule "D;" also wilful and fraudulent 
omission of an asset from the schedule. 
The evidence is, that one Butler, in 1S6S, 
obtained judgment in the state court against 
Jacob W. and Eugene E. Winsor, which in 
May, 1874, was assigned to the bankrupt 
At the time of the bankruptcy, this judg- 
ment remained unsatisfied, and has not been 
scheduled as an asset It also appears that 
Jacob W. Winsor died some time before the 
proceedings in bankruptcy were commenced, 
his estate being utterly insolvent The other 
" judgment debtor is irresponsible. The bank- 
rupt testifies that the reason the judgment 
was. not scheduled among his assets was 
because it never occurred to him to place it 
there. He seems to have considered it worth- 
less and of no consequence before his bank- 
ruptcy. Eugene E. had entered into the ob- 
ligation on -which the judgment was recover- 
ed at the instance of the bankrupt, and on 
the understanding that he "was to be saved 
harmless. The bankrupt did not consider 
that he had any just claim against Eugene, 
in view of that understanding. 

The facts do not sustain the charge that 
the bankrupt took a wilful false oath, or 
that he fraudulently omitted the judgment 
from his schedule. If the bankrupt honestly 
regarded the judgment worthless, he might J 



omit it from the schedule without being 
chargeable with false swearing or fraud. If 
it had value as an asset, and was considered 
by the bankrupt as having value, still there 
■was neither a wilful false swearing nor 
fraud unless the omission to place the judg- 
ment in the schedule was intentional. 

The third specification alleges that the 
bankrupt, being a merchant and tradesman, 
failed to keep proper books of account, in 
not having entered a debt owing to one of 
his children. Four other specifications al- 
lege the same thing as to four other children. 
The facts disclose that in 18G5, the bankrupt 
held in trust land for his five children, which 
he sold for some fourteen thousand dollars 
and appropriated the money to his own use. 
This mis-appropriation occurred before the 
bankrupt engaged in trade. At the time of 
the sale of the land he entered the transac- 
tion in his then books of account. Six 
months or more before the petition in bank- 
ruptcy was filed, those books were destroy- 
ed by an accidental fire which consumed a 
building in which they were kept. When 
he went into trade in 1870 or 1871, the bank- 
rupt opened books of accounts appertaining 
to his business as a trader, but did not trans- 
fer to them any of the transactions entered 
in the books of account which he had kept 
for fifteen years previously. The bankrupt 
law declares that "no discharge shall be 
granted, or, if granted, be valid, if, being a 
merchant or tradesman, he has not subse- 
quent to the passage of this act, kept proper 
books of account." The question is, does 
this provision require the books of account 
kept by a trader as such, to contain entries 
of debts owed by him at the time he went 
into trade, previously contracted, as well as 
of those debts incurred in his business as a 
trader. The statute relates to the bankrupt 
while a merchant or trader, and, as we un- 
derstand, visits upon him the penalty of be- 
ing refused a discharge from his debts, if 
while a trader he did not keep proper books ■ 
of account The statute should be so con- 
strued as to carry out the intention of con- 
gress. A trader must be held to the utmost 
good faith in keeping his accounts, to the 
end that his assignee in bankruptcy or any 
competent person may be able from his 
books to ascertain the state of the bank- 
rupt's business while a trader. But if, prior 
to becoming a trader, he kept books of ac- 
count which exhibited the state of his af- 
fairs, their contents, nor any part of them, 
need not be carried into bis books opened 
and kept as a trader in order to satisfy the 
provision of the statute as to a bankrupt 
keeping proper books of account during the 
time he is a merchant or a tradesman. The 
law requires no books of account to be kept 
by any one as a condition precedent to ob- 
taining a discharge other than those who, 
being merchants or tradesmen, become bank- 
rupt. Had the books kept by Winsor prior 
to his entering into trade not been destroyed 
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and they been turned over to the assignee, it 
is obvious that the ground of opposition we 
are considering could not successfully have 
heen urged, and the accident that destroyed 
those books ought not, therefore, to be made 
the circumstance for visiting upon him the 
penalty of being denied a discharge. We 
find that specifications three to twelve in- 
clusive are not sustained. 

The thirteenth specification involves the 
same clause of the statute as that last con- 
sidered, but is too indefinite to constitute 
a ground of opposition; nevertheless -we will 
consider it The charge is that the bankrupt 
did not enter in his books of account "a 
large real estate transaction with one E. P. 
Ferry." The evidence shows that the trans- 
action complained of was entered on page 
510 of the blotter kept by the bankrupt as a 
trader, fully disclosing his indebtedness in 
relation thereto. We might, therefore, with- 
out further comment, dispose of this specifi- 
cation. But in the course of the trial, by 
reference to the schedule of debts, it appear- 
ed that subsequent to the real estate trans- 
action the bankrupt gave to Ferry two notes 
of two thousand .five hundred dollars each 
to cover the indebtedness growing out of 
that transaction, and these notes were not 
entered in the books of account The speci- 
fication charges that the bankrupt "had 
large real estate transactions with one E. 
P. Ferry, of Grand Haven, Michigan, of 
which he kept no record in his books of ac- 
count" Now, suppose, by a liberal construc- 
tion, the subsequent giving of the notes 
should be considered as part of the "real es- 
tate transaction," and covered by the plead- 
ing, or assuming that the court is not to 
grant a discharge if it appears the bankrupt 
has not kept proper books of account, 
whether such omission is pleaded or not, 
what conclusion should be reached? The 
evidence shows that the bankrupt's books 
purported to contain an account of his bills 
payable. He testified that he had supposed, 
until his attention was called to the omis- 
sion, his books did contain entries of all his 
bills payable, that his practice was to enter 
them in his books of account Now, the 
mere fact that they were not entirely ac- 
curate, or .that items of his business were 
occasionally omitted from his books, ought 
not, standing alone, to be regarded as evi- 
dence that he did not keep proper books of 
account within the meaning of the bankrupt 
law, unless "proper" means "accurate" books 
of account; and if the latter is to be the 
interpretation of the statute, we venture to 
assert there will thereafter be few if any 
discharges of bankrupt traders. 

It was urged that intentions and good faith 
are not to be considered in determining 
whether proper books of account have been 
kept Such is the rule to be applied when 
no account of cash, of merchandise, or stock, 
or bills payable, etc., has been kept, or when 
no intelligent account of any such matters 



has been kept The bankrupt merchant or 
tradesman in such case is not entitled to a 
discharge, no matter what may have been 
his intention, as has been often held. On the 
other hand, when it appears that he has in 
some intelligent form or manner kept an ac- 
count of those and other departments of his- 
business; and yet is shown to have omitted 
one or more items from the accounts it then 
becomes a proper inquiry whether the omis- 
sion was casual or intentional. Keeping 
proper books of account, within the meaning 
of the bankrupt act, may be said to be the 
keeping of an intelligent record of the mer- 
chant's or tradesman's business affairs, and 
with that reasonable degree of accuracy and . 
care which is to be expected from an intelli- 
gent man in that business. An intentional 
omission, fraudulent within the scope of the 
bankrupt-law, would be conclusive that prop- 
er books of account had not been kept; 
whereas, if the omission to make the proper 
entry was not designed but casual, it is 
manifest that no such conclusion would nec- 
essarily foHow. If on the other hand there 
were repeated omissions, evincing gross 
carelessness or want of reasonable care, it 
might justly be held that the bankrupt had 
not kept proper books of account, for he 
should be held not only to the utmost good 
faith, but to the exercise of at least ordinary 
care in keeping his accounts. 

We have been guided by such considera- 
tions whenever the question has been pre- 
sented whether the bankrupt, merchant or 
tradesman, has kept proper books of ac- 
count No case has been cited by counsel, 
and we have not been able to find any, which 
considers the questions we have discussed. 
The primary consideration is whether the 
bankrupt has kept his accounts in such man- 
ner as to furnish an intelligent understand- 
ing of his affairs. If such has been the 
manner of keeping a record of his affairs, 
and yet mistakes are exhibited therein, it 
then becomes a proper subject of inquiry 
whether there is evinced reasonable care 
and an honest purpose to fully enter or keep 
proper accounts. If the court can answer 
these questions in the bankrupt's favor, he 
is, in our judgment, entitled to a discharge. 

The fifteenth and last specification pre- 
sents other objections to the bankrupt's book- 
keeping. They relate to several notes made 
by the bankrupt and endorsed by E. E. Win- 
sor, discounted at the banking-house of M. 
V. Aldrieh, in this city, the first one being 
for two thousand dollars, the others being 
renewals for such part of the original sum 
as from time to time remained unpaid. It 
is alleged that none of these notes were en- 
tered as bills payable. An examination of 
the books kept by the bankrupt shows that 
on a fly-leaf in the back part of his blotter 
these notes were all entered, except, possi- 
bly, the original note for two thousand dol- 
lars. The entries show the date, amount and 
time of payment, etc., in the form of memo- 
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randums; but afford all the information nec- 
essary to advise any intelligent person of 
the indebtedness evidenced by the notes. 
There can be no doubt but this answers the 
requirements of the law. The entry of the 
last note given in renewals shows the in- 
debtedness subsisting at the time of the 
bankruptcy; those previously entered had 
been canceled as paid. The court did not 
personally inspect the book as to the two 
thousand dollar note first given, but the at- 
tention of the bankrupt having been called 
as a witness to the fact whether it did there 
appear, he examined and stated it was en- 
tered and, as we understood, pointed out the 
entry. We therefore find the notes to have 
been entered in his books of account in such 
manner as to satisfy the requirement of the 
statute. It was further objected by this 
specification that the bankrupt also failed 
to keep proper books of account, in that he 
gave to Eugene B. Winsor a chattel mort- 
gage on a part of his personal property to in- 
demnify him against any liability which Eu- 
gene should thereafter incur on account of 
the bankrupt in conducting as agent the 
bankrupt's Grand Rapids branch of busi- 
ness. As the mortgage was evidence of no 
indebtedness and created no liability, but 
was given as mere indemnity against a pos- 
sible future liability of the mortgagee, we 
entertain the opinion that there was no ob- 
ligation on the part of the bankrupt to make 
an entry in his books of account of the giv- 
ing of such mortgage. When, subsequent to 
the giving of the mortgage, Eugene became 
liable as endorser or otherwise upon the 
bankrupt's obligations, those obligations 
were entered in the manner we have stated. 
The mortgage, if it should come to have any 
valid effect as against creditors, would be- 
come a matter of piibiic record in the proper 
clerk's office; it belonged to no account usu- 
ally kept by merchants; it occasioned no in- 
■crease in the debtor' or credit side of any 
account, and all that could be entered would 
have been a memorandum of its existence 
and the purpose for which it was given. 

Our conclusion is that the bankrupt Is en- 
titled to a discharge from his debts. A decree 
will be entered in accordance with these views. 
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WINSOR v. KENDALD. 

[3 Story, 507.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1844. 

Preference bt Bankrupt— "Contemplation of 
Bankruptcy"— Knowledge of Creditor. 

1. Where the petition set forth that K, as 
agent of B, paid to A, a creditor of B, a certain 

i [Reported by William W. Story, Esq.] 



due Dill, in order to induce A to become a party 
to a general assignment in favor of B's cred- 
itors, which never took effect; and B subse- 
quently became a bankrupt under the act, it 
was held, that the payment of the due bill, as 
set forth in the petition, was not a fraudulent 
preference in contemplation of bankruptcy, — 
and that the evidence showed, that K did not 
act as agent of B, and that if he did, since he 
concealed his agency from A, that he was to be 
treated, as to A, as a purchaser and not an 
agent. 
[Cited in brief in Tucker v. Daly, 7 Grat. 
(Va.) 331.] 

2. A creditor is never held to be unduly pre- 
ferred by a bankrupt, unless he understand at 
the time, that he Is dealing with the bankrupt, 
or with his avowed agent, for security or pay- 
ment out of the funds of the bankrupt. 

3. The assignee of a bankrupt has only the 
right of the bankrupt, except in cases of as- 
signment or transfers, or agreements with one 
creditor in fraud of the others. 

[Cited in Schulze v. Bolting, Case No. 12,489; 
Carr v. Gale, Id. 2,435; Re Wynne, Id. 
18,117.] 

4. The phrase "contemplation of bankruptcy" 
means contemplation of insolvency and total 
stoppage of business. 

This ease was adjourned from the district 
court into this court on account of the dis- 
trict judge being interested therein. The 
original petition in equity was in substance 
as follows: "Respectfully represents Henry 
Winsor of Boston in the county of Suffolk 
in said district, merchant, that on the sev- 
enth day of February, 1843, Samuel H. Bab- 
cock of said Boston, merchant, filed his pe- 
tition in bankruptcy, and was declared 
bankrupt on the fourteenth day of April in 
the year 1843, and that your petitioner was 
afterwards duly appointed and qualified as- 
signee of the estate of said bankrupt, and 
accepted that trust. 'That on or about the 
twenty-eighth day of December, 1842, the 
said bankrupt made or attempted to make 
an assignment of his goods, credits and ef- 
fects, for the benefit of his creditors, and 
that on or about the said twenty-eighth day 
of December, the said bankrupt called up- 
on one Hugh R. Kendall, of said Boston, 
merchant, and asked him to execute the 
said attempted assignment. That the said 
Kendall refused to do so, unless the said 
Babcock would pay, or cause to be paid, a 
certain due bill, dated January nineteenth, 
A. D. 1842, signed by said bankrupt, and 
payable to the said Kendall on demand, 
with interest,— said" due bill being for the 
sum of one thousand dollars; and that the 
said bankrupt on or about the same twenty- 
eighth day of December, and for the consid- 
eration that said Kendall should sign the 
said assignment, furnished the money to 
one I. M. Smith, and caused him to pay the 
said due bill, together with the interest 
thereon, to the said Kendall, and said Ken- 
dall shortly afterwards executed the assign- 
ment That the said payment was made by 
the said bankrupt for the purpose of giving 
said Kendall a preference or priority over 
the general creditors of said bankrupt. And 
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that if the said payment was not made for 
such purpose, it -was made by said bank- 
rupt in contemplation of bankruptcy, and 
the said Kendall was not a bona fide cred- 
'itor or purchaser without notice. The said 
payment was made within two months 
next before the filing of the petition, upon 
which said Babcock was declared bankrupt 
as aforesaid, and the same is a fraud upon 
the bankrupt act of the United States pass- 
ed August 19, A. D. 1S41 [D Stat 440]. 
The petition prays that Kendall may be or- 
dered and pay over to the petitioner, as 
said assignee, the said sum and interest so 
received by him, and to pay to the petition- 
er his costs and counsel fees in this behalf 
incurred, and for such further and other re- 
lief as the nature and circumstances of this 
case may require." 

The answer of the respondent was in sub- 
stance as follows: "The respondent in his 
answer admits, that he did on the twenty- 
eighth of December, 1842, and for a long 
time previous thereto, hold a due bill signed 
by the said Babcock, dated January 19th, 
1S42, which, from the circumstances under 
which it originated, was regarded by this 
respondent, and as he believes by the said 
Babcock, as a debt, which said Babcock 
was not only legally, but in honor bound to 
pay. That he was applied to some days 
previous to December 28th, 1842, by the 
said Babcock, to become a party to an as- 
signment, which the said Babcock repre- 
sented he had made for the benefit of his 
creditors, and to avoid all -occasion of be- 
coming bankrupt under the laws of the 
United States,— which this respondent re- 
fused to do. But he denies that he made 
any agreement to sign the same, upon being 
paid the amount of the said bill, and avers 
that his motives and reasons for refusing 
to execute the said assignment were, be- 
cause said Babcock had not paid said bill 
as this respondent conceived he ought in 
honor to have done, and because this re- 
spondent then had a suit pending in the 
court of common pteas in the county of Suf- 
folk against the said Babcock, upon the 
debts due him from the said Babcock, 
wherein he had attached said Babcock's 
property; and because, also, he had another 
suit then pending in the said court against 
the Dudley Woollen Manufacturing Com- 
pany, upon a draft drawn by said company 
and accepted by said Babcock, which consti- 
tuted the principal debt due from Babcock 
to this respondent, in which suit this re- 
spondent then supposed he had obtained 
some security by an attachment on the 
property of said company. And the re- 
spondent denies, that the said due bill was 
paid to him by said Smith in consideration, 
that he should sign the said assignment, 
and avers, that some days after the applica- 
tion to him by the said Babcock hereinbe- 
fore mentioned, to wit, on December 2Sth, 
1842, the said Smith applied to this respond- 
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ent to purchase the said due bill, giving as 
his reason, that there was a difficulty in 
the said Babcock's family concerning said 
due bill, and he, Smith, wanted to purchase 
it for the sake of peace, (he the said Smith 
being, as this respondent now believes, a 
son-in-law to the saici Babcock.) That the 
-said Smith purchased said due bill of this 
respondent, giving him' therefor his, the said 
Smith's, note for the amount due on said 
bill, payable in sixty days and endorsed by 
a good and sufficient endorser, which note 
was afterwards takei up by the said Smith 
on or about the seventh of January, 1843, 
upon this respondent's discounting two per 
cent, from the amount of the said note. 
And the respondent denies, that he knew at 
any time or now believes, that the said 
Smith, in purchasing said due bill, was act- 
ing for said Babcock, but on the contrary, 
this respondent, at the time of his said 
transactions with said Smith, believed and 
still believes, that he, the said Smith, was 
acting for himself. And this respondent ad- 
mits, that he did afterwards execute the 
said assignment provisionally, and upon 
certain conditions, which to the >best of his 
belief were, that those of said Babcock's 
creditors, who had attachments upon his 
property, should become parties to the said 
assignment within a limited time. And this 
respondent doth not admit, that the said 
Babcock gave the said Smith the money to 
pay said due bill, and does not believe, that 
said Babcock has ever paid the amount of 
said due bill to the said Smith, and requires 
the said complainant to prove the said facts, 
if they are material. That said. Smith, as 
he is informed and believes, came to this re- 
spondent's* store during the absence of the 
said respondent, a few days after this re- 
spondent had signed said assignment, and 
brought with him the said due bill, and 
left the same with said respondent's clerk, 
with a request that this respondent would 
prove the said due Dill under said assign- 
ment, and receive a dividend thereon in 
Smith's behalf, but in his, the respondent's 
name, alleging as a reason, that he the said 
Smith did not wish to have it known that 
he, the said Smith, had purchased said due 
bill. This respondent, however, upon being 
.informed of the said request, refused to 
comply therewith, and returned said due 
bill to said Smith. And this respondent de- 
nies that any of the transactions had be- 
tween him and Smith were had for the pur- 
pose of giving him a preference or priority 
over the other creditors of said Babcock, and 
denies, that any payment was made to him 
by said Babcock within two months before 
the filing of the petition, and prays that the 
said petition may be dismissed, and that he 
may be allowed his costs and counsel fees 
in this behalf sustained." 

Mr. Gray, for assignee. 

Edward D. Sohier, for respondent 
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STORY, Circuit Justice. The whole ques- 
tion in tliis case turns upon ■ this, whether 
the due bill owing to Kendall was paid by 
Babeock in contemplation of bankruptcy, 
and with an intent to give Kendall a prefer- 
ence over the other creditors, contrary to the 
intendment of tne second section of the 
bankrupt act of 1841 (chapter 9). To es- 
tablish such a case, several facts must concur. 
The due bill mast have been paid by Bab- 
cock or his agent, acting as such, out of his, 
Babcock's funds; it must have been in con- 
templation of his bankruptcy; and it must 
have been with a design to give a preference 
to Kendall. 

I shall not dwell a moment upon the con- 
sideration, of what in point of law is the ' 
meaning of the words "in contemplation of 
bankruptcy," in the sense of the bankrupt 
act of 1841 (chapter 9). It has been often 
adjudged by this court to mean contempla- 
tion of an insolvency and inability of the 
debtor to pay his debts, and also the con- 
templation of a total stoppage and destruc- 
tion of his business consequent thereon. In 
the former cases, arising under this same 
bankruptcy, (aid the evidence in this case 
on the same points does not materially differ 
in its aspect,) I have had occasion to state 
that the general assignment made by Bab- 
cock did not, under all the circumstances, 
and with reference to the stipulations con- 
tained therein, constitute an act of bank- 
ruptcy, and that, as it became a nullity from 
the non-compliance of all his creditors with 
the conditions of that assignment, it might 
be laid out of our consideration. The very 
object of the payment of the present due bill, 
even according to the view of the case now 
asserted by the assignee, was to procure the 
assent and signature of Kendall to that as- 
signment. His signature and assent were 
obtained; but it became ineffectual, because 
the assignment did not ultimately become a 
valid or operative instrument. It might, 
therefore, be truly said, that the object of 
the negotiation for, and payment of, this 
due bill was not to give an undue preference 
to Kendall in contemplation of bankruptcy, 
in the sense of the bankrupt act, but it was 
to give validity and effect to that instrument, 
so as to supersede the necessity of going 
into bankruptcy. In this view of the matter 
there is much difficulty in maintaining this 
point as propounded on behalf of the as- 
signee. The case bears a close analogy to 
that of Wheelwright v. Jackson, 5 Taunt. 109. 

But this point \S the less material in this 
case, because the other points of the case 
seem to me, upon the evidence, decisive 
against the assignee. - In the first place, it 
is, in my judgment, fairly made out by the 
evidence, and confirmed by the answer of 
Kendall, that the negotiation of Smith with 
Kendall was not for the payment of the due 
bill by Smith on account of or as agent of 
Babcoek. Smith came avowedly as a friend 
of the family to purchase the bill on his own 



account, and not to purchase it for Bab- 
cock. The due bill was, upon the representa- 
tions of Smith, sold to him as a purchaser 
on his own account, and he gave his per- 
sonal security to Kendall, by a note, with his 
partner as eMcrser for the payment thereof. 
Non constat, if he had come to Kendall avow- 
edly to pay the due bill out of Babcock's 
funds, and op his account, that Kendall 
would have taken the funds, or agreed to the 
arrangement; for if Babcoek should subse- 
quently become a bankrupt, the transaction 
might be liable to be overhauled as a fraud- 
ulent preference under the bankrupt act. 
If, on the contrary, Smith became a pur- 
chaser on bis own account, then the trans- 
action was susceptible of no such interpreta- 
tion; for it would then amount to a mere 
assignment or transfer of the due bill to 
Smith, and make him, instead of Kendall, 
a creditor of Babcoek. Besides, Smith does 
not pretend that he ever told Kendall that 
he came to purchase for Babeock or with 
his funds; and Kendall had not the slight- 
est res son, from the attendant circumstan- 
ces, to believe that he did. The professed, 
or at least the apparent object, was to pur- 
chase the due bill on his, Smith's, own sole 
account, to be used by him as, he should 
choose; and enforced or not according to his 
pleasure. So Barnes expressly testifies; and 
Kendall solemnly asserts that he sold the 
bill to Smith upon the faith of this state- 
ment. Then, again, it is difficult to perceive 
any very satisfactory evidence in the case 
to estabhsh the fact, that Smith did pur- 
chase and pay for the due bill out of the 
funds of Babeock. In fact, he paid the 
amount by his own promissory note, en- 
dorsed by his partner; and this very cir- 
cumstance shows, that the funds actually 
appropriated by him for the payment were 
his own funds. It is true, that he or his 
firm, was owing Babeock a part of the mon- 
ey on a due bill, and that he obtained some 
other funds from Leonard, and other persons, 
which seem to have been handed to Smith 
for the purpose of paying the due bill to 
Kendall. But the money was not, strictly 
speaking, so applied; and Smith (as Barnes 
testifies) afterwards treated the due bill, not 
as an extinguished debt of Babcoek, but as 
a subsisting debt; and he requested Kendall 
to take back the due bill and prove it as a 
debt against Babcoek, as if it were his own, 
as he, Smith, did not wish to be known in 
the business at all. There is nothing in 
Smith's deposition which can fairly be said 
to shake or overcome the credibility of 
Barnes's testimony. Babcock's testimony 
has been introduced into the case; and cer- 
tainly it does not exactly correspond with 
that which, upon his examination in bank- 
ruptcy, when he applied for his discharge, 
he gave as to the nature and character of 
the transaction. He then represented, in 
effect, that the funds to take up the due bill 
of Kendall were not his own funds; but were 
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furnished by friends. How far that state- 
ment coincides -with or contradicts his pres- 
ent testimony, I do not now stop to inquire. 
There is certainly much looseness in his tes- 
timony; and it may arise from the infirmity 
of his memory, without any deliberate in- 
tention to falsify the actual facts. Perhaps 
the different statements might be reconciled, 
if Babcock had been called upon to explain 
the apparent discrepancies. But, as my 
judgment in the present case does not turn 
upon any investigation of this sort, I am 
content to leave the testimony as it is. 

What I do proceed upon is this: That even 
if 'Smith did actually use the funds of Bab- 
cock and with his consent, in paying the 
due bill; yet if Smith concealed that fact 
from Kendall, and Kendall, in the whole 
transaction and arrangement, understood 
from Smith that he was dealing with him as 
a purchaser on his own account, and not as 
an agent of Babcock, it is not now important 
either for Smith, or for Babcock, or for Bab- 
cock's assignee, to set up that concealment 
as a ground to recover back the money from 
Kendall. Kendall dealt with Smith as a 
principal and not as an agent. He sought 
no preference under the bankrupt act, and 
he had no means of knowing that Babcock 
was negotiating with him to give him any 
preference. To allow Kendall's title to the 
money under such circumstances to be im- 
peached by Smith or by Babcock, would be 
in effect to enable them to perpetrate a fraud 
upon an innocent creditor, who supposed, 
and had a right to suppose, that he was mak- 
ing a sale to Smith, and not receiving pay- 
ment from Babcock. I know of no ease, 
where a creditor has been held to be unduly 
preferred by a bankrupt, unless, at the time, 
the creditor clearly understood himself to be 
dealing directly with his agent for a convey- 
ance, security, transfer, or payment, from or 
out of the funds of the debtor, thus with- 
drawing a part of the common funds appro- 
priated by law for the benefit of all the 
creditors. Payment or security by a third 
person out of his own funds, and not out of 
those of the debtor, would not fall within 
the predicament contemplated. by the second 
section of the bankrupt act of 1841 (chapter 
9). In general, the assignee of a bankrupt 
does not stand in a better predicament than 
the bankrupt himself, and can claim only 
what the latter might claim. See Wheel- 
right v. Jackson, 5 Taunt. 109. An admitted 
exception is, where the conveyance, security, 
assignment, transfer, or negotiation is made 
in fraud of the other creditors, or is to give 
an unlawful preference. . There may possi- 
bly be some other exceptions; but certainly 
this is the n\ost prominent and important. 
But where the assignee seeks to recover from 
a. creditor a sum of money, paid to him by 
a third person, for the debt due to such cred- 
itor by the bankrupt, it ought to appear, that 
the creditor knew that the payment was 
made out of the bankrupt's funds, or on his 



account, so as to extinguish the debt, and not 
that the creditor was misled by such third 
person into the belief, that it was a pur- 
chase of the debt on his own account, and 
was a mere assignment to himself for his 
own benefit, and to be paid for out of his 
own funds. 

My opinion, therefore, is, that the petition 
of the assignee is not maintainable, and that 
it ought to be dismissed, with costs to the re- 
spondent. 

[For other cases involving the estate of this 
bankrupt, see Cases Nos. 696, 697, and 17,S84.] 
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WINSOR v. MeLELLAN. 

[2 Story, 492; i 6 Law Rep. 440.] - 

Circuit Court, D. Massachusetts. Oct. Term, 
1843. 

Interest in Vessel — Bill op Sale — Security 
fou Debt — Delivery of Possession — Record 
of Mortgage — Assignee in Bankruptcy — 
Status. 

1. A bill of sale of one half of a vessel, as col- 
lateral security for a debt, with a provision, that 
the mortgagors may keep possession of the ves- 
sel, and use her for their own benefit until de- 
fault of payment, is valid, as an immediate con- 
ditional sale. 

2. Delivery of possession to a purchaser, of a 
moiety of a vessel, when in the possession of 
the other part-owner, is not, in general, indis- 
pensable to pass the property. 

3 ; As between the mortgagor and mortgagee 
notice to the part-owner in possession is not 
necessary. 

4. By the Revised Statutes of Massachusetts, 
it is not necessary, as between the parties 
themselves, that a mortgage of personal prop- 
erty should be recorded. 

5. The assignee in bankruptcy, except in 
cases of fraud, stands in no better situation 
than the bankrupts themselves. 

[Cited in Ex parte Dalby, Case No. 3,540; Ex 
parte Ames. Id. 323; Coggeshall v. Potter, 
Id. 2,955; Sixpenny Sav. Bank v. Estate ot 
Stuyvesant Bank, Id. 12,919: Yeatman v. 
New Orleans Sav. Inst, 95 TJ. S. 766; 
Stewart v. Piatt, 101 TJ. S. 738; Hauselt 
v. Harrison, 105 U. S. 406; Putnam Sav. 
Bank v. Beal, 54 Fed. 578.] 

[Cited in Brown v. Brabb, 67 Mich. 22, 28, 
34 N. W. 405, 408. Cited in brief in Col- 
lender Co. v. Marshall, 57 Vt 234. Cited 
in Goss v. Coffin. 66 Me. 435; Martin v. 
Bowen, 51 N. J. Eq. 457, 458, 26 Atl. 824, 
825; Ryder v. Ryder (R. I.) 32 Atl. 921; 
Shaw v. Glen, 37 N. J. Eq. 35. Cited in 
brief in Tucker v. Daly, 7 Grat. ( Va.) 331.] 

6. The fact that one of the mortgagors made 
oath at the custom-house, subsequent to the 
bill of sale, that the vessel belonged to him and 
his partner, cannot affect the rights of the 
mortgagee. 

7. The bankrupts, some months previous to 
their bankruptcy, conveyed, by a bill of sale, 
as collateral security for a debt of 82,000, one 
half of a vessel, of which the other half was 
owned by the master, and agreed to assign all 
future policies of insurance thereon, as further 
security for the same debt, which was done, it 
being agreed, that the mortgagors might use 
the vessel for their own benefit, until default of 

i [Reported bj William W. Story, Esq.] 
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payment. The bill of sale was not recorded. 
The vessel, at the time the bill of sale was 
made, was at sea, in the possession of the mas- 
ter. Between that time, and the filing of the 
petition for the benefit of the bankrupt law by 
the mortgagors, the vessel came once to Boston, 
the place of business and residence of the mort- 
gagors, and twice to Bath, the place of busi- 
ness and residence of the master, but the mort- 
gagees did not take possession. Five days be- 
fore the filing of the petition they sent notice 
to the master of the bill of sale. The said 
mortgaged moiety of the vessel having been 
sold by direction of the assignee, it was held, 
that the proceeds of the sale should be paid to 
the mortgagee. 

[8. Cited in Re Jordan, Case No. 7,529, and 
in Re Wynn, Id. 18,117, to the point that a 
mortgage or other conveyance made as secu- 
rity for a debt, evidenced by a note or bond, 
will operate as security for the same continuing 
debt, though the evidence of it be changed by 
renewal, or otherwise.] 

This was the ease of a question adjourned 
into the circuit court from the district court 
of Massachusetts. The petition set forth, 
that Edward and William H. McLellan, of 
Boston, merchants and co-partners, of whom 
the petitioner, Henry Winsor, of Boston, 
was the assignee in bankruptcy, included in 
the schedule of their assets one half of the 
brig Napoleon, at sea, and in the schedule 
of their liabilities, $2,000 due to the trustees 
of Mrs. Rebecca S. McLellan, secured by a 
bill of sale of one half of the brig Napoleon. 
Tbe bill of sale was made Dec. 9, 1841, and 
the petition of the McLellan s for the benefit 
of the bankrupt law was filed No^. 22, 1842. 
.In the intermediate time, the trustees did 
not take possession of the vessel, but the 
bankrupts employed her for their own use. 
And on April 28, 1842, Edward McLellan 
made oath at the custom-house, that he and 
his partner, and George W. Jordan, were 
the owners of the brig. Jordan was the 
master of the vessel, and owned one moiety. 
The trustees, on the 8th of April, 1843, peti- 
tioned the court for leave to sell the half 
of the brig, which had been conveyed to 
them, and the sale was authorized to be 
made under the direction of the assignee. 
The sale took place, and the trustees exe- 
cuted a conveyance, but the collector refused 
to issue a new register, unless upon a trans- 
fer by the assignee. The assignee accord- 
ingly executed a bill of sale to the purchas- 
ers, and received the purchase-money, 
amounting to $1,600, which sum was sub- 
ject to deductions, for payments and char- 
ges, of $133.59. The balance was claimed by 
the assignee to be paid into the general fund, 
for the benefit of the creditors. 

The answer of the trustees, in addition to 
the above facts, set forth, that the policies 
of insurance, made upon the said moiety, sub- 
sequent to the bill of sale, had been trans- 
ferred and made payable to them, and that 
it was agreed, at the time the bill of sale 
was given, that the bankrupts should use 
the vessel until default of payment. The 
vessel, at that time, was at sea, but between 
that time and the time of filing the petition 



for the benefit of the bankrupt law it had 
been once at Boston, and twice at Bath, 
where the master lived. The trustees did 
not take possession; but, on the 17th of 
November, 1842, they addressed a letter to 
the master, notifying him of the transfer to 
them, and, subsequently to the receipt of 
that letter, the vessel was managed for the- 
joint use of the trustees and the master. 
The answer concluded with a prayer, that 
the assignee be ordered to pay over to them 
the balance of the proceeds ■ in his hands, 
and for costs. 

Upon these facts, the question was ad- 
joiirned into the circuit court 

¥m. Gray, for petitioner. 
Sidney Bartlett, for respondents. 

STORY, Circuit Justice. In considering 
the present question, it should be constantly 
borne in mind, that there is no provision in 
our bankrupt act of 1841, c. 9 [5 Stat. 440], 
corresponding with the provision in the stat- 
ute of 21 Jac. I. c. 19, §§ 10, 11, and the more 
recent statutes of England, respecting re- 
puted ownership in cases of bankruptcy. 
See statute 6 Geo. IV. c. 16, § 72. There is 
no proof, nor even any allegation of fraud 
between the trustees and the bankrupts, 
with a view to delay or defeat or defraud 
their creditors, in the present transaction. 
So that the ease stands drily and nakedly 
upon the mere rights of the assignee, acting 
for the general creditors, under a general 
assignment in bankruptcy. Now, the princi- 
ple has been long established, that the as- 
signee in bankruptcy does not stand in the 
position of a purchaser, nor even in so fav- 
orable a position as an individual creditor 
may stand. 2 Story, Eq. Jur. §§ 1228, 1229, 
1411; Langton v. Horton, 1 Hare, 549, 563; 
Muir v. Schenck, 3 Hill, 228; Murray v. 
Lylburn, 2 Johns. Ch. 441, 443; Deac. Bankr. 
(Ed. 1827) pp. 320, 321, c. 10, § 3. The as- 
signee in bankruptcy takes the property of 
the bankrupt, in cases unaffected by fraud, 
in the same plight and condition, that the 
bankrupt himself held it, and subject to all 
the equities, -which exist against the same 
in the hands of the bankrupt. This was 
clearly laid down by Lord Hardwicke in 
Brown v. Heatheote, 1 Atk. 160, 162, and 
has ever since been adhered to, not only in 
courts of equity, but also, as the case of 
Leslie v. Guthrie, 1 Bing. (N. C.) 697, abund- 
antly shows, at law. But I need not dwell 
upon this point, as it came very fully under 
consideration in the case of Rand v. Wins- 
low [not reported] at the last October term 
of the circuit court in Maine. 

It appears from the facts disclosed by the 
petition and answer, that in July, 1841, the 
trustees had in their possession $2,000 of 
trustee money, belonging to the cestui que 
trust, Mrs. S. M. McLellan, the wife of one 
of the bankrupts, and that they lent that 
sum to the firm of E. & Wm. H. McLellan 
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<tlie bankrupts); and on the 9th of Decem- 
ber, 1841, upon a settlement with the firm, 
they took an accountable receipt from the 
firm for the payment of that sum and inter- 
est, on demand; and at the same time, they 
took as a collateral security a bill of sale of 
the one half of the brig Napoleon, then at 
sea, the one half being owned by the firm, 
and the other half being owned by one Jor- 
dan, who was then master thereof. And it 
was at the same time agreed, that the pol- 
icy, then existing on the one half of the brig 
on behalf of the firm, should be assigned to 
the trustees, and also all policies "on her fu- 
ture voyages, as collateral security for the 
same purposes. Assignments were accord- 
ingly made on the respective policies. No 
notice was given to the master of the bill of 
sale by the trustees, or otherwise, until the 
17th of November, 1842, when a letter was 
written to him by the trustees, informing 
him of the fact, the brig then being abroad. 
Up to this period the firm had the possession 
and use of the brig in common with the 
master, and received the profits and earn- 
ings thereof, the brig having returned once 
to Boston (the place of residence and busi- 
ness of the firm,) and twice to Bath, the 
place of residence and business of the mas- 
ter. The firm petitioned for the benefit of 
the bankrupt act on the 22d of November, 
1841, (five days only after the letter was 
written) and were duly declared bankrupts 
on the 3d of January, 1843. 

It is under these circumstances, that the 
assignee, on behalf of the general creditors, 
insists that the want of delivery to and pos- 
session by the trustees is fatal to their 
claim, and that no property passed to them 
under the bill of sale made by the bankrupts 
to the trustees, one of the trustees being one 
of the bankrupts. In the petition, there is 
no allegation, that the bill of sale was made 
to the trustees in contemplation of bank- 
ruptcy, and therefore, that question, as well 
as the question, whether the conveyance was 
intentionally fraudulent, might properly be 
laid aside, as not belonging either to the al- 
legations or the proofs in the statements of 
the parties. I shall, nevertheless, take oc- 
casion to speak a few words to the point, as 
if it were properly presented by the proceed- 
ings before the court. 

The first objection to the conveyance, tak- 
en by the petitioner, is, (as has been already 
suggested) that there was no delivery or 
possession of the brig made or taken by the 
trustees; nor, indeed, any notice of the 
transfer, given to the master, until five days 
before the bankruptcy; so that, in point of 
fact, during all the intermediate period be- 
tween the conveyance and the notice, the 
grantors had the full possession and use of 
the brig and of her profits. Now, in the first 
place, it is clear, that there can be no de- 
livery of possession of a ship by one part 
owner of his share to a purchaser, when the 
actual possession is in another part owner; 



such, for instance, as in the present case, 
where the master is owner of a moiety of 
the vessel, and in actual possession thereof. 
The most, that can x under such circumstan- 
ces, be required is, that the master,* or other 
part owners, should have notice of the trans- 
fer, so as to put them in a correct position, 
so far as their own rights are concerned. 
That actual possession by a purchaser of the 
share of a part owner is not indispensable, 
at least in ordinary cases, is clearly estabT 
lished in Addis v. Baker, 1 Anstr. 222, and 
was affirmed in the case of a mortgage of 
an undivided share of a ship, "in the case of 
Gillespy v. Coutts, Amb. 652. See, also, Abb. 
Shipp. by Shee (Ed. 1840) pt 1, c. 1, § 3; 2 
Kent, Comm. (4th Ed.) p. 132, § 45. In the 
next place, however the case may be as to 
a subsequent purchaser without notice, or 
to a creditor claiming by judgment and exe- 
cution, where no possession is given by the 
part owner, or notice of the transfer given 
to the other part owners in possession, 
(which may require the application of a dif- 
ferent principle,) it is clear, that as between 
the parties themselves to the transfer, the 
conveyance will pass a complete and effec- 
tual title, independent of the delivery of any 
possession. This is a known and old rule, 
applicable to the sale of all personal chat- 
tels. See 2 Bl. Comm. 448. In cases of 
bankruptcy, (independently of fraud,) as we 
have already seen, the assignee can take on- 
ly what the bankrupt himself could lawfully 
hold; and he succeeds merely to that title, 
and nothing more. Nay, even in cases of 
reputed ownership, in bankruptcy, under the 
provision of the statute of 21 Jae. 1. c. 19, §§ 
10, 11, the omission of mortgagees to take 
possession of a ship for nine months after 
the transfer to them, and leaving the ship in 
the intermediate time in the possession and 
management of the mortgagees, has been 
held not to affect the title of the mortgagors, 
as against the assignees in bankruptcy, the 
, mortgagees having, in fact, taken possession 
before the bankruptcy of the mortgagors; for 
'the court said, that the ship could not be 
treated as within the order and disposition 
of the mortgagors at the time of their bank- 
ruptcy. Lord Chief Justice Abbott on that 
occasion added: "The bill of sale might be 
void upon the statute of Elizabeth, as against 
creditors; but not as against the parties, who 
executed it; and their assignees are in this 
respect in no better situation." Robinson v. 
M'Donnell, 2 Barn. & Aid. 134, 136. See, 
also, the remarks of Mr. Justice Bailey in 
the same case. . The case of Briggs v. Park- 
man, 2 Mete. (Mass.) 258, is a very strong 
authority to show, that the omission to take 
possession of the mortgaged premises, being 
personal property, and agreeing, that until 
condition broken the mortgagor may retain 
the possession and use thereof, nay, even 
may sell and dispose thereof, substituting 
other property as security, are not to be 
deemed per se acts of fraud upon creditors; 
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but the presumption of fraud may be re- 
pelled, and the conveyance" held good against 
the general assignees under the insolvent 
act of 1838 (chapter 163). 
* But it* is further objected, that, notwith- 
standing the formal bill of sale to the trus- 
tees, yet, taking the other papers, the receipt 
given by the trustees, and the order on the 
policies, it was not the intention of the par- 
ties, that the title should pass to the trustees, 
but that the bill of sale and order were to 
be held as collateral security, and on repay- 
ment of the debt, the "bill of sale and order 
for insurance shall be returned to the own- 
ers, and be null and void." It strikes me, 
that this is a very forced and unnatural con- 
struction of the proceedings of the parties. 
Their manifest object was to give collateral 
security to the trustees, by way of mortgage 
on the vessel itself, and on the policies un- 
derwritten thereon, and not merely for them 
to hold the bill of sale as a formal instru- 
ment by way of pledge, without giving effect 
to it as a conditional transfer of the proper- 
ty. The permission of the owners to take 
the profits and earnings of the vessel in the 
intermediate time, and until the debt, was to 
be paid, was not inconsistent with, but in 
pursuance of, the original agreement. The 
policies were underwritten, exactly as they 
should be, in the name of the mortgagors, 
who were the general owners, subject only to 
the rights of the mortgagees. The subse- 
quent change of the papers by Edward Mc- 
Lellan, without the consent or knowledge of 
the trustees, could not change their rights, 
even if he intended thereby to affect them, 
of which there is not any evidence. In short, 
it appears to me, that no other sensible con- 
struction can be put upon the original trans- 
action, than to treat it as an immediate con- 
ditional sale of the moiety of the vessel to 
the trustees, as collateral security for the 
debt due to them. But, then, it is said, that 
if the bill of sale is to be deemed, with the 
accompanying papers, to have created a 
mortgage, (as I think it clearly did,) then it. 
is void, because it was not recorded, as re- 
quired by Rev. St. Mass. c. 74, § 5. That 
section provides: "That no mortgage of per- 
sonal property, hereafter made, shall be val- 
id against any other person than the parties 
thereto, unless possession of the mortgaged 
property be delivered to, and retained by, 
the mortgagee, or unless the -mortgage be 
recorded by the clerk of the town where the 
mortgagor resides." It may well admit of 
doubt, whether the statute was intended to 
apply to any cases of mortgages of undivided 
interests in personal property, of which, of 
course, no exclusive possession could be 
given to, or retained by, the mortgagee. But, 
assuming it to be otherwise, still the statute 
expressly holds such unrecorded mortgages 
to be valid between the parties; and the as- 
signees in bankruptcy, as we have already 
seen, except in cases of fraud, take only 
what the bankrupt himself is entitled to. 



But then again, it is urged, that the trans- 
action is void under the second section of 
the bankrupt act of 1841 (chapter 9), as a 
conveyance made in contemplation of bank- 
ruptcy, and for the purpose of giving the 
trustees an undue preference as creditors. 
Now, this argument is mainly, if not wholly, 
founded upon the ground that the convey- 
ance is not to be treated as a sale or convey- 
ance of the moiety of the vessel to the trus- 
tees until the 17th of November, 1842 (only 
five days before the bankruptcy), when they 
gave notice to the master of the brig of their 
title, which notice, however, as the brig was 
then abroad, did not reach the master until 
long afterwards. But it appears to me, that 
the foundation on which the argument rests, 
utterly fails; for in the view which I take 
of the matter, the bill of sale took effect, as a 
mortgage, at the time of the execution and 
delivery thereof to the trustees on the 9th of 
December, 1841. There is no pretence to 
say, that at that time, either the mortgagors 
or the trustees contemplated any bankruptcy 
of the mortgagors. The notice to the master 
was not necessary to found a title in the trus- 
tees; but it was at most only an assertion 
of their title, necessary to be made for the 
protection of the master, and for the protec- 
tion of the trustees against any subsequent 
bona fide purchaser or judgment creditor. 
The notice took effect from the time, when it 
was sent to the master; and the time, when 
it reached him, is not material, so far, at 
least, as the present assignee is concerned. 
The only remaining consideration, under any 
aspect of the case, would be as to the con- 
veyance being" founded in a positive actual 
fraud upon the creditors of the bankrupt. 
But this, upon the facts stated in the case, 
cannot be either inferred or presumed. And, 
indeed, as has been already suggested, no 
question arises under the petition and an- 
swer in the present ease, either as to the con- 
veyance having been made in contemplation 
of bankruptcy, or with an intent to defraud 
the creditors of the bankrupt. 

Upon the whole, I shall direct it to be certi- 
fied to the district court, upon the question 
adjourned into this court, that upon the facts 
set forth in the said petition and answer, the 
said one half of the said brig Napoleon, after 
the said Edward and W. H. McLellan were 
decreed bankrupts, was the property of, and 
should be holden by the said trustees, for the 
benefit of the said Rebecca McLellan, and 
that it was not the property of, or to be 
holden by the said assignee, for the benefit 
of the creditors of the estate of the said 
bankrupts. 
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Case No. 17,888. 

WINSOR v. SAMPSON et aL 

[1 Spr. 548.] i 

District Court, D. Massachusetts. April Term, 
1853. 

Trustees of Vessel — Liability for Master's 
Wages— Set-Offs. 

1. Trustees holding the title of a vessel, and 
controlling and managing her, 'for the benefit of 
others, are liable for the wages of the master. 

2. Charges by the owners, against the mas- 
ter, for passage of his minor son, — for freight 
of a piano forte,— for board-bill paid for him,— 
passage of his servant, — for regulating a chro- 
nometer, — and for use of extra state rooms, con- 
sidered and decided upon. 

This was a libel by the master of the 
ship Rockland against the owners, to en- 
force payment of $1761.42 wages, on a voy- 
age round the globe, from New York to San 
Francisco, and Calcutta, and back to Bos- 
ton. The defence was, that the respondents, 
Messrs. Sampson and Tappan, were not own- 
ers of the vessel, and not liable to Captain 
Winsor for wages; and secondly, if liable, 
they claimed a set-off of $1254.71, for vari- 
ous items specifically considered in the opin- 
ion of the judge. 

R. H. Dana, Jr., for libellant. 
William Dehon, for respondents. 

SPRAGUE, District Judge. The first ques- 
tion is, whether the respondents are liable 
at all for wages. They say, in their an- 
swer, that they were not owners, and 
made no contract with the libellant. It ap- 
pears that the register and bill of sale were 
in their names, as sole owners; but they 
say that they held merely as trustees, and 
an indenture of trust between them and one 
Horace B. Tebbets, of New York, has been 
produced. From this it appears that they 
were to hold the legal title and the posses- 
sion of the vessel, to appoint the master, to 
collect the freight at all the ports, to deter- 
mine the employment of the vessel, and at 
the end of the voyage, to sell the vessel, and 
after paying all expenses, to divide the net 
profits of the voyage, including the price 
obtained for the vessel, with said Tebbets 
and one Ward, giving one half to Tebbets 
and one quarter to Ward, and retaining the 
balance themselves. In pursuance of this 
indenture, they appointed Captain Winsor, 
gave him his instructions, from time to time, 
and it was to them he rendered his accounts 
at the end of the voyage. As mere trustees 
in possession, they would in law be liable 
for wages, unless the master agreed to ex- 
empt them, and looked to others. It is al- 
leged in the answer, that he contracted with, 
and relied upon Tebbets, but the evidence 
is otherwise. Further, the respondents were 
not mere trustees. They had an interest 

i [Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 
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in the vessel, and were trustees for them- 
selves as well as Tebbets. On every prin- 
ciple, then, they must be held liable for the 
wages. 

The remaining question is upon the claims 
against the master, which they present by 
way of set-off. They are six in number: 

1st. A charge of §475 for the passage of 
the captain's son. The captain had leave 
to take his wife with him, and this was a 
boy about five years old, who went with 
his mother. The libellant says it was ver- 
bally agreed that the boy should go with 
his parents, and he has interrogated the re- 
spondents on this point, under oath. They 
deny all knowledge of the boy's going in 
the vessel, and their answer is evidence, and 
the only direct evidence.' No knowledge of 
his going is traced to the respondents. In 
this state of the evidence, the master must 
pay for his son's passage, .and it appears 
that $300 would be a proper charge. 

2d. The next charge is $100 for freight of 
a piano, from New York to San Francisco. 
This piano belonged to Mrs. Winsor, was 
placed in the cabin, kept open, and used by 
Mrs. Winsor, and other ladies who were pas- 
sengers. The evidence shows that it was 
taken as an article of furniture, and for use 
and amusement, and was not an incum- 
brance, but conducive to the pleasure of the 
passengers. This item, therefore, is disal- 
lowed. / 

3d. A deduction of §118.12 is claimed on 
the libellant's board bill, while at Singapore. 
The master's answer says that he was board- 
ed at the lowest rate, and the bili was paid 
by the respondent's agent there, apparently 
without objection, and no evidence is of- 
fered to prove that the amount paid was 
unreasonable. This claim, therefore, is not 
allowed. 

4th. The respondents charge $125 for the 
passage of a servant to the master, from 
Singapore to Boston. The evidence shows 
that this man was an assistant steward, 
signed the articles, and was paid by the own- 
ers; also that it was necessary to have such 
a person on a ship of this size, having three 
cabins, and that he did steward's duty, and 
did not attend more on the captain and his 
family, than on the other passengers. This 
item is disallowed. 

5th. The next item is a charge of $34 for 
regulating the captain's chronometer at San 
Francisco, Singapore and Calcutta. It seems 
there were two chronometers on board, one 
belonging to the ship, and the other to the 
captain, and they were both regulated to- 
gether. There is no evidence of the usage 
in such eases, and in the absence of a set- 
tled usage to the contrary, I think it reason- 
able that the expense of rating and regulat- 
ing the captain's chronometer, where he used 
it for the benefit of the ship, solely, should 
be borne by the ship. 

6th. The last item is a charge of $300 tor 
the use of three extra state-rooms, on the 
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passage from Calcutta. There was but one 
passenger, beside the captain's family, and 
the state-rooms in the three cabins were 
nearly all of them unoccupied, except by a 
few articles of ship's stores. The captain 
put several articles of his own in these rooms, 
with the ship's stores, but all his articles 
could have been stored in one room, if nec- 
essary, and were only distributed for con- 
venience, and were not unreasonable in quan- 
tity. If there were reason to suppose that 
he used these rooms so as to displace freight 
or stores, he should be held answerable; but 
the evidence of both the supercargo and the 
mate shows, that there was no use for these 
rooms. It would be extremely unreasonable 
to charge him for them. 

I shall allow the whole amount in the libel, 
less $300 for the son's passage. Decree for 
the libellant, for $1461.42, and costs. 
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Case Wo. 17,889. 

WINTER v. The HERCULES. 

[Holmes, 465.] i 

Circuit Court, D. Massachusetts. March, 1875. 

Collision — Change of Course. 

Mere apprehension of danger, not then immi- 
nent, is not sufficient to justify a change of 
course by a sailing-vessel meeting a steamer 
under way. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

[This was a libel for damages resulting 
from a collision by Joseph Winter against 
the steamer Hercules (Charles H. Winnett, 
claimant).] 

J. C. Dodge, for claimant. 
F. Goodwin, for libellant 

SHEPLEY, Circuit Judge. Both parties 
have appealed from the decree of the dis- 
trict court, which awarded to the libellant 
one-half of his damages suffered in a colli- 
sion between the steamer Hercules and the 
Antelope, a schooner of libellant. The colli- 
sion occurred near Martha's Vineyard, three 
or four miles north of west from the Cross 
Rip light-ship. The wind was blowing heavi- 
ly about east-south-east, accompanied by rain. 
The steamer was working to the eastward 
about three or four miles an hour through 
the water. The schooner was sailing west- 
ward before the wind eight or ten miles an 



i [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 



hour through the water. Before either ves- 
sel changed her course in view of the pend- 
ing collision, they were heading in nearly 
opposite directions; the schooner west by 
north, the steamer east-south-east one quar- 
ter east. The steamer struck the schooner 
about midships on her starboard side and 
nearly square across her. The steamer first 
starboarded; then the schooner, instead of 
keeping her course, starboarded; then the 
steamer changed and ported her helm. Then 
followed the collision. The schooner had the 
right of way, and was bound to keep her 
course. The steamer might go either side 
of the schooner, to starboard or port, as 
might be most safe. Without going into 
detail of the testimony, I am satisfied, upon 
a careful examination of the record, that if, 
when the steamer starboarded, she had ad- 
hered to that course without change, and the 
schooner had also kept her course, there 
would have been no collision. When the 
steamer starboarded, the schooner, apparent- 
ly for the purpose of widening the distance 
between the two, also starboarded. But 
the steamer then changed and ported. This 
brought the schooner directly across the 
bow of the steamer. The schooner attempts 
to justify her change of course on the the- 
ory that it was not made until the collision 
was inevitable. I do not so find from the 
testimony. If the schooner had kept her 
course the probabilities are that the colli- 
sion would not have taken place; that is, 
the correction of the mistake on the part of 
the steamer would not have been too late to 
avoid the collision if the coarse of the schoon- 
er had not been changed. Mere apprehen- 
sion of danger does not exonerate the 
schooner for changing, unless the danger 
was imminent. It is contended on the part 
of the steamer that the first change of 
helm was corrected before it had occasion- 
ed any change in the course of the vessel. 
I have reached the conclusion from the tes- 
timony that the course of the steamer was 
changed, and that, if the order to port had 
been given at the time the first order to 
starboard was given, it would not have been 
too late to have avoided the collision. It is 
difficult to sift the truth from conflicting tes- 
timony on questions of time and distance. 
There are almost certain tests by which all 
other evidence in collision cases can ordi- 
narily be tried in the undisputed facts of the 
case. Time and distance are the vital ques- 
tions in this case. But looking to the facts 
as proved, I have reached the conclusion, 
not without some hesitation, that the steam- 
er ported too late, and not until she was too 
near the schooner. The doubt in the dis- 
trict court was as to the fault of the schoon- 
er. The additional evidence before this court 
tends strongly to sustain the correctness of 
the conclusion of the district judge, holding 
her also in fault. 

Decree affirmed, with interest and without 
costs after the appeal. 
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Case Wo. 17,890. 

WINTER v. IOWA, M. & N. P. RX. CO. 

|[2 Dill. 487; 7 N. B. B. 289: 6 West Jur 562; 
5 Chi. Leg. News, 74; G Alb. Law J. 3oS.] i 

Circuit Court, D. Iowa. Oct Term, 1873. 

.Railway Company— Acts of Bankroptcy— Com- 
mercial Paper — Preference — 
Transfer of Stock. 

1. The provisions of the bankrupt act apply 
-to railway corporations, and if they commit an 
jict of bankruptcy they may be proceeded 
.against under that act. 

[Cited in Re California Pac. B. Co., Case No. 
2,315; Re Southern Minn. R. Co.. Id. 13,- 
188; New Orleans. S. F. & L. B. Co. v. 
Delamore, 114 TJ. S. 506, 5 Sup. Ct. 1011.] 

2. It is not an act of bankruptcy, under sec- 
lion 39 of the bankrupt act, as amended July 
14th, 1870 (16 Stat. 276), for a railway company 
to suspend and not resume payment of its com- 
mercial paper for a period of fourteen days. 

3. Object and effect of the said amendment 
■of July 14th, 1870, discussed and considered. 

4. An executory agreement by a railway com- 
pany to transfer certificates of its stock to a 
creditor is not an act for which the company 
■can be thrown into bankruptcy. 

5. Effect of transfer by the company of its 
■stock, discussed. 

This is a petition for revision under the 
second section of" the bankrupt act. Louis 
C. Winter filed his petition in the district 
■court, representing that lie -was a creditor 
^f the above named railway company, and 
■charging that the company had committed 
■certain specified acts of bankruptcy, asked 
that it be declared a bankrupt. To this pe- 
tition a demurrer was sustained by the dis- 
trict court; and it is that ruling that the 
petitioning creditor, Winter, now seeks to 
"have revised. 

Brown & Dudley, for petitioner for revi- 
sion. 

O. C. Howe and Phillips & Phillips, for 
Tailway company. 

DILLON, Circuit Judge. The defendant is 
£l railway corporation, organized under the 
general incorporation acts of the state of 
Iowa, and although not material, perhaps, 
to the determination of the legal questions 
now presented, counsel admitted that no 
:part of its road was yet in operation. 

The first ground of demurrer is that the 
defendant is not a "moneyed, business, or 
•commercial corporation," within the mean- 
ing of the bankrupt act, and hence the pro- 
visions of that act do not apply to it The 
provisions of this act shall apply to all mon- 
•eyed, business, or commercial corporations, 
.and joint stock companies. Section 37. Ex- 
•cept as otherwise provided, corporations are 
-within the bankrupt act (section 48) and 
in my judgment the purpose of congress in 
the use of the language above quoted from 

i [Reported by Hon. John F. Dillon, Circuit 
-Judge, and here reprinted by permission. 
Alb. Law J. 358, contains only a partial report.] 
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section 37 was to include all corporations of 
a private nature, organized for pecuniary 
profit Instead of undertaking to enumer- 
ate by name or description the various kinds 
of such corporations, language broad enough 
to include them, and which would exclude 
corporations of a public, civil, or municipal 
character, as well as those organized purely 
and strictly for religious, charitable, educa- 
tional, and like purposes, was employed. 

Railways fall within the designation of 
business or commercial corporations.. Do- 
mestic or inter-state commerce, as well as 
foreign commerce, is contemplated by the 
constitution, and is habitually carried on by 
land as well as by water. Indeed, since the 
general introduction of railways, it is a fact 
known to all that navigation by river has rel- 
atively become of secondary importance, and 
the inland commerce and travel of the coun- 
try are largely conducted and carried on by 
means of railways. 

The question whether railroad companies 
are within the operation of the bankrupt act 
has several times been before the courts, 
and so far as the researches of counsel have 
extended, it has been uniformly decided that 
they were. Alabama & C. B. Co. v. Jones 
[Case No. 126], per Woods, Circuit Judge; 
Adams v. Boston, H. & E. B. Co. [Id. 47], 
per Shepley, Circuit Judge; approved and 
doctrine reaffirmed by Clifford, Justice, in 
Sweatt v. Boston, H. & E. R. Co. [Id. 13,- 
684.] Concurring in the views expressed in 
the opinions in these cases, it is not neces- 
sary to enter into an extended discussion of 
the question, or to repeat the arguments by 
which the conclusion reached is sustained. 

It has been strongly urged that the prac- 
tical consequences of holding this view are 
so serious, involving the stoppage or inter- 
ruption of the operations of the road when 
thrown into bankruptcy, that such a con- 
struction should not be adopted. But where 
the language and intent of the legislature 
are plain, such arguments belong not to the 
judiciary. When the language is doubtful 
and the intent obscure, it is permissible to 
look at consequences and guide our decision 
by the aid thus supplied, but such is not, in 
my judgment, the case with respect to the 
question now under consideration. 

Under the laws of the state, railroads may 
mortgage their property, or it may be sub- 
jected to the payment of their debts by prop- 
er judicial order, and in this manner sold 
and transferred, and really the only ques- 
tion is whether insolvent railway companies 
shall be made to pay their debts under the 
collection laws of the state, or under the 
mode provided by the bankrupt act. 

There may be practical difficulties or em- 
barrassments in the administration in bank- 
ruptcy of a railway company, owing to the 
nature of the property, and this might sug- 
gest reasons to congress for excepting such 
corporations from the act or for providing a 
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special mode of proceeding; but it affords 
no sufficient grounds for a forced construc- 
tion of the present statute so as to exclude 
such corporations from the scope of its op- 
eration. 

One of the acts of bankruptcy charged in 
the petition is the non-payment for more 
than fourteen days of the commercial paper 
of the company, viz., two negotiable promis- 
sory notes, executed by the railroad compa- 
ny to the petitioning creditor. The demur- 
rer to^this portion of the petition presents 
the question whether the suspension and 
non-payment by a railroad company for 
more than fourteen days of its promissory 
notes is an act of bankruptcy within the 
meaning of section 39 of the act as amended 
by the act of July 14th, 1870 (16 Stat. 276). 
As thus amended, the act reads as follows: 
That any person residing and owing debts 
as specified in the act, "who, being a bank- 
er, broker, merchant, trader, manufacturer, 
or miner, has fraudulently stopped payment, 
or who has stopped or suspended, and not 
resumed payment of his commercial paper 
within a period of fourteen days." 

As originally framed, this portion of sec- 
tion 39 of the act had given rise to contro- 
versy in respect to the question whether any 
non-fraudulent suspension by a "banker, 
merchant, or trader," (the only classes nam- 
ed,) of commercial paper, no matter x how 
lon^r continued, was an act of bankruptcy. 
Various opinions were entertained on this 
important practical question, and it was a 
question not free from doubt upon the 
phraseology of the original act. It was to 
settle this point that the amendment of July 
14th, 1S70, was enacted. Under the original 
act it is plain and andisputed that the per- 
son or corporation to be proceeded against 
under the clause must have been a banker, 
merchant, or trader. In making the amend- 
ment, congress did two things. First, it ex- 
tended the provisions to "brokers," "manufac- 
turers," and "miners," making six classes in 
all; and second, it provided in terms that the 
fraudulent stopping of payment by any per- 
son included in any one of these six classes, or 
the stopping or suspension and non-resump- 
tion of payment by any person included in any 
one of the enumerated six classes of his com- 
mercial paper for fourteen days, though not 
fraudulent, should be acts of bankruptcy. In 
other words, both clauses of the amendment 
extend to, and extend only to, persons belong- 
ing to one of the enumerated clauses. Mere 
suspension or non-payment of negotiable or 
commercial paper by any one else, as, for ex- 
ample, a farmer, or a mechanic, other than 
a manufacturer or trader, is not an act for 
which he may be thrown into bankruptcy; 
and, although I have read the argument in 
favor of the opposite view, made by a very 



able and experienced bankruptcy judge, I 
cannot agree to its correctness. In re Her- 
cules Assur. Soc. [Case No. 6,402], per 
Blatehford, J. 

As a railroad company organized under the 
laws of Iowa is neither a banker, broker, 
merchant, trader, manufacturer, or miner,, 
within the meaning of these words, as used 
in the bankrupt act, it follows on the suppo- 
sition that the foregoing views are sounds 
that it cannot be proceeded against, in bank- 
ruptcy, for the mere suspension or non-pay- 
ment, however long continued, of its com- 
mercial paper. 

Another act of bankruptcy is alleged in 
the following language: "That the said rail- 
road company, on the 7th day of August,. 
1872, being bankrupt and in contemplation 
of insolvency, did agree to issue to J. R. Mer- 
shon, its acting president, on demand, the 
certificates of stock of the said company, in 
the amount of $4,000, with the intent to give- 
a preference to the said Mershon, and by 
such disposition of its property to defeat and 
delay the operation of the bankrupt act." 

It is perhaps only necessary to observe- 
that an unexecuted agreement by a company 
to transfer certificates of its stock is not an 
act for which it can be forced into bank- 
ruptcy. 

Other acts of bankruptcy are charged to> 
the effect that the company had actually 
Transferred to creditors certificates of its- 
stock, with intent to defeat or delay the- 
bankrupt act by thus giving such creditors a; 
fraudulent preference; and counsel have de- 
sired an opinion on the sufficiency of these- 
counts of the petition. 

The allegations are not sufficiently specific 
to warrant the expression of any very defi- 
nite or final opinion upon the effect of the 
act charged. The rights of the stockhold- 
ers are always subordinate to the rights of 
creditors,, and it is difficult to see how the 
issue at par of the stock of the company 
not theretofore issued, in payment of -the- 
bona fide debts of the company could oper- 
ate to the prejudice of creditors, or work a 
fraud upon them. 

If, however, the stock was owned by the- 
company as paid up stock lawfully acquired 
by it, it would probably be then regarded' 
as ordinary property, and if disposed of by 
the authorized act of the corporation to cred- 
itors under circumstances to give them an 
illegal preference, no reason is perceived 
why it would not be an act for which the- 
eorporation could be proceeded against un- 
der the bankrupt law. 

The order sustaining the demurer to the 
petition of the creditor will be affirmed, and 
the cause remanded to the district court for 
further proceedings not inconsistent with 
this opinion. Affirmed. 
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Case No. 17,8?1. 

WINTER v. LUDLOW. 

[16 Leg. Int. 332, 340, 348; * 3 Phila. 464.] 

Circuit Court, E. D. Pennsylvania. Oct., 
1859. 

Equity JuitibDiCTiox — Nonjoinder op Parts — 

Supplemental Bill— Subpcena— Service 

in Different District. 

1. The act of congress ■ of 28th February, 
1839 [5 Stat. 321], does not enable the circuit 
courts of the United States to make a decree in 

•equity which may affect a resulting interest in 
the subject of controversy vested in a party not 
before the court. 

2. Where an objection for the want of such 
a party has been sustained at a final hearing, 
the court, instead of dismissing the bill, usu- 
ally retains the cause, in order that he may be 
made a party. 

3. Where a person is a necessary party, in 
consequence of an act performed by himself o 
after, the commencement of the suit, the proper 
proceeding to bring him into court, is an orig- 
inal bill, in the nature of a supplemental bill. 

4. Such a proceeding, though supplemental as 
to the former parties, is original as to the new 
party; and, though the former suit was com- 
menced before the passing of the act of 4th 
May, 1858 [11 Stat. 272], may, if afterwards 
instituted, be within the meaning of that law, 
a suit brought after its enactment. 

5. Under that act, and under the previous 
law and practice of "the circuit courts in equity, 
a subpoena issued in such a case out of the 
circuit court, for either of two districts of a 
state, may be served in the other district of the 

same state. 

* 

In equity. After a final hearing, the deci- 
sion of this cause was prevented by an ob- 
jection that a decree could not be made until 
a person of the name of S. B. Ludlow should 
have been brought into court as' a party. 
The question afterwards arose whether a 
subpoena issued by this court against this 
person, who was a resident of the Western 
district of the state, could be served upon 
him in that district. Upon the questions 
whether he was a necessary party, and 
whether he could thus be served with pro- 
cess, the opinion of the court was as follows: 

CADWALADER, District Judge. S. B. 
Ludlow is not a person against whom, as a 
party, an enforcement of any decree by 
judicial process would be necessary. The 
question whether he was a necessary party, 
depended, therefore, upon the species of ne- 
cessity which is determinable with a sole 
reference to the right of contestation recog- 
nized by courts of equity as belonging to 
every person who has an interest in the 
subject of controversy. The act of 28th Feb- 
ruary, 1839, provides that where, in any suit 
at law, or in equity, commenced in any court 
of the United States, there shall be several 
defendants, any one or more of whom shall 
not be inhabitants of, or found within, the 
district where the suit is brought, or shall 
not voluntarily appear thereto, it shall be 
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lawful for the court to entertain jurisdiction, 
and proceed to the trial and adjudication of 
such suit between the parties who may be 
properly before it; out the judgment or de- 
cree rendered therein shall not conclude or 
prejudice other parties not regularly served 
with process, or not voluntarily appearing 
to answer; and the nonjoinder of parties 
who are not so inhabitants, or found within 
the district, shall constitute, no matter of 
abatement, or other objection to said suit. 
Under this act, a decree might have been 
made, without S. B. Ludlow as a party, so 
far as the amounts for which, the original 
defendants were pecuniarily liable to the 
draftholders were concerned. But 'such a 
decree, if these defendants were still insol- 
vent, might have been of little avail to the 
complainants. The question principally con- 
sidered, therefore, has been whether under 
the act, or independently of it, the objection 
could be disregarded as to the fund in the 
hands of the receiver. Of this fund the re- 
sulting ownership is in S. B. Ludlow, who, 
if the complainants' case were fully sus- 
tained, has an option to redeem the fund 
by payment of the drafts in question from 
other sources. Independently of this right, 
he has an interest entitling nim to contest 
every allegation of the bill on which a decree 
in favor of the draftholders might be found- 
ed, and to avoid, if he can, the effect of the 
complainants' allegations, by introducing 
new matter. The act of 1839 does not sanc- 
tion a decree that may affect such an inter- 
est unless its proprietor is before the court 
as a party. Shields v. Barrow, 17 How. [58 
U. S.] 130, Coiron v. Millaudon, 19 How. [60 
U. S.] 115, and Green v. Sisson [Case No. 
5,768], show that the present case, as to the 
fund in the receiver's hands, must, therefore, 
be determined independently of that act. 

In the circuit courts of the United States, 
in consequence of "the peculiar structure of 
their limited jurisdiction over persons," the 
general rule of equity practice, that all per- 
sons interested shall be brought in as par- 
ties, has not been applied without some qual- 
ification. Its unqualified application, in 
cases not within the act of 1839, would often 
divest these courts of their jurisdiction as 
it is defined in the constitution and acts of 
congress. Therefore, if a plaintiff has done 
all that lies in his power to bring every per- 
son interested before the court, a decree up- 
on the merits may be made, though an in- 
terest exists in some person whom, as the 
resident of another state, the process of the 
court cannot reach, if the case may be 
completely decided as between the parties 
in court. But this relaxation of the rule has 
been admitted only where "the right of the 
party before the court did not depend upon 
the right of the party not before the court; 
each of their rights stood upon its own in- 
dependent basis; and the ground upon which 
it was necessary, according to the general 
principle, to have both before the court, was, 
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to avoid multiplicity of suits, and to have the 
whole matter settled at once." No exception 
from the rule has ever been allowed where 
the rights of the parties before the court, 
.are not separable from, and independent of, 
the rights of the person who is not made a 
party. In such a case there can be no adjudi- 
cation affecting the subject. This appears 
from the case of Mallow v. Hinde, 12 Wheat. 
[25 U. S.] 197-199, cited in Shields v. Barrow 
[supra], and in other decisions which might 
be mentioned. 

According to these rules of decision, the 
•objection of the want of S. B. Ludlow as a 
party prevented a decree from being en- 
tered in favor of the complainants. For any 
reason other than to facilitate an appeal 
from a decision in support of this objection, 
the court was not willing to dismiss the bill 
hastily upon the objection. As between the 
complainants and the original defendants, 
this fund had been rightly taken into the 
■custody of the court for the purpose of pre- 
venting its malappropriation. There was no 
want of jurisdiction between these original 
parties; and at the stage of the cause at 
which the receiver was appointed, the ob- 
jection of the want of other necessary par- 
ties would not have prevented his appoint- 
ment. See [Mallow v. Hinde] 12 Wheat. [25 
U. S.] 198; 2 Buss. 149, 152; 3 Hare, 62, 63. 
It might then have been expected that S. B. 
Ludlow, when apprised of the proceeding, 
would become a co-plaintiff. If, in an ul- 
terior stage of the proceeding, the court 
found itself unable, without having him be- . 
fore it as a party, to make a decree upon 
the merits, the suggestion of the difficulty 
was by parties who did not support the ob- 
jection upon any equity of their own. 
Whether a decree of dismissal could have 
been made at the instance of these defend- 
ants, without some provision for the future 
security of the fund in court, is a question 
which it was not necessary immediately to 
decide. The fund could not be restored to 
them, to be handed by them to Beebee & 
Company, under the wrongful acts of ap- 
propriation which nave been mentioned, 
without permitting a palpable violation of 
honesty. Certainly, no decree, other than 
one in favor of the "araf t holders, would have 
been proper while there was any probability 
that, if the cause were retained, the impedi- 
ment in the way of such a decree on the 
merits might be removed. In the above cited 
ease of Mallow v. Hinde, an injunction 
against proceeding under judgments at law 
had been granted in an early stage of a 
suit in equity, in which the objection of 
want of parties finally prevailed. The nec- 
essary parties who could not be served with 
process were named Taylor and the Beards. 
The supreme court said: "We have no 
doubt the circuit court had jurisdiction be- 
tween the complainants and the defendant 
Hinde, so far as to entertain the bill, and 
grant an injunction against the judgments | 



at law, until the matter could be heard in 
equity. And if it had been shown to the 
circuit court, that from the incapacity of 
that court to bring all the necessary parties 
before it, that court could not decide finally 
the rights in contest, the court, in the exer- 
cise of a sound discretion, might have re- 
tained the cause, and the injunction, on the 
application of the complainants, until they 
had reasonable time to litigate the matters 
of controversy between them and Taylor and 
the Beards in the courts of the state, or such 
other courts as had jurisdiction over them; 
and if then it was made to appear, by the 
judgment of a competent tribunal, that the 
complainants were equally interested with 
the rights of Taylor, the trustee, and the 
eestuis que trust, * * * the circuit court 
could have proceeded to decree upon the 
omerits, * * * Such a proceeding would 
seem to be justified by the urgent necessity 
of the case, in order to prevent a failure of 
justice." [Mallow v. Hinde] 12 Wheat. [25 
V. S.] 198, 199. 

The court suggested its readiness to dis- 
miss the bill without prejudice, founding the 
dismissal upon the want of S. B. Ludlow as 
a party, if such a dismissal would expedite 
an appeal from such a decision of tne point. 
But the complainants' counsel intimated no 
desire of an immediate decision for this pur- 
pose. The cause was retained, therefore, with 
a suggestion, However, from the court, that 
perhaps it could not be thus retained indefi- 
nitely. The practice in England, as Mr. 
Daniel states it on the authority of 2 Atk. 
14, 3 Atk. Ill, and 5 Brown, Pari. Cas. 504, 
is, not to dismiss a bill for want of parties 
immediately, when the objection is sustain- 
ed, but to order the ease thus to stand over. 
In Herndon v. Bidgway, 17 How. [58 U. S.] 
425, a cause appears to have been retained 
twelve months before dismissal for want of 
parties upon motion in an earlier stage of 
the proceedings. 

At this period the belief was that S. B. 
Ludlow, as a citizen of California and resi- 
dent of that state, was not amenable to the 
process of the court. He had, however, as 
the complainants allege to have been after- 
wards ascertained by them, become, in the 
meantime, a citizen of Pennsylvania, by 
having resumed his residence in the state, 
but in the western district The complain- 
ants have since adopted measures for mak- 
ing him a party. An objection to the suffl 
ciency of these measures for their intended 
purpose has been interposed. It is made, 
not on his own part, but on that of the orig- 
inal defendants. Nevertheless, it must be 
considered, so far as it involves the ques- 
tion whether he has been effectually made 
a party in the cause. 

The complainants appear to have assumed 
that, as to S. B. Ludlpw, the necessary pro- 
ceeding is for the simple addition of a party 
by way of amendment. This is a mistake. 
The foundation of the right of suit in this 
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ease Is the appropriation made on the 1st 
September, 1851, by the original defendants. 
But S. E. Ludlow had, as we have seen, a 
right of ratifying this act so as to make it 
his own. His letter of 14th October, 1S51, 
•which appears to have been his first adop- 
tion of it, was not written until after the 
original bill in this case had been filed. If 
this letter had not operated as a ratifica- 
tion, it would have constituted in itself a 
sufficient independent appropriation for the 
security of some, if not of all of the draft- 
holders. Regarded as a ratification^ its ef- 
fect was to modify materially the character 
of the interest which had previously been 
equitably vested in the draft holders under 
the appropriation, as an act of the orig- 
inal defendants alone. Until thus ratified, 
it had taken effect ^nly as the declaration 
of a trust attaching to these defendants' 
own interest in the ultimate proceeds of 
the remittances in their hands. It operated 
afterwards as an assignment of the imme- 
diate property in the remittances them- 
selves upon a direct trust for the security 
of the draft holders. Even if the neces- 
sity for the proceeding against S. B. Lud- 
low had not, in part, arisen thus from a ma- 
terial occurrence happening after the filing 
of the original bill, he could not regularly 
have been brought in as a party by way of 
simple amendment m so late a stage of the 
cause. When a cause, after evidence taken 
or a master's report made, has been heard 
upon a bill, answer and replication, a new 
party who might, in an earlier stage, have 
been added by amendment, cannot regular- 
ly be brought in otherwise than by supple- 
mental bill. But, a -bill simply supplemen- 
tal, or a supplemental bill in the nature of 
an amended bill, is a proceeding essential- 
ly different from that which must be insti- 
tuted where parties have acquired,' as the 
complainants had here acquired, a new or 
modified equitable or legal interest in the 
subject of litigation after the commence- 
ment of the original suit, or where the re- 
lation of defendants to the subject of con- 
troversy may be determinable, in part, by 
the effect of an occurrence happening— or 
as in this case, an act performed— since its 
commencement. Such a new proceeding 
may, according to the circumstances of dif- 
ferent cases, approximate, in its character, 
in various degrees, to that of an original 
bill; and so far as a new party is concern- 
ed, may, sometimes even become a bill en- 
tirely original. In 1 Eq. Cas. Abr. 2 (B) 
pi. 1, reasons are given for the rule, which 
was recognized nearly two centuries ago, 
that a devisee cannot bring a bill of re- 
vivor, for want of privity, but must bring 
his original bill. When a new party is to 
be added in respect of such an interest as 
was in question in the preseDt case, and the 
effect of the- proceeding against him de- 
pends, or may depend, upon the effect of an 
act which, like S. B. Ludlow's ratification 
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of the paper in question, has occurred after 
the former suit was brought, the bill, 
though supplemental, as to the former par-_ 
ties, is, as to him, an entirely original bill. 
This is distinctly apparent in Vice Chancel- 
lor ShadwelPs opinion in Woods v. Woods, 
10 Sim. 210, 213, a case which, much less 
than the present, required such a decision- 
He founded his opinion upon texts of Lord 
Redesdale's treatise which he quoted. The- 
following additional passages may be cited 
from the 4th edition of the treatise. On 
pages 72, 73, 9S, and 09, Lord Redesdale 
specifies cases in which "the suit cannot be 
continued by a bill of revivor, and its de- 
fects cannot be supplied by a supplemental 
bill; but by an original bill in the nature 
of a supplemental bill the benefit of the 
former proceedings may be obtained." He 
says (page 99): "This bill, though partaking 
of the nature of a supplemental bill, is not 
an addition to the original bill, but another 
original bill, which, in its consequences, 
may draw to itself the advantage of the 
proceedings on the former bill." He had 
on pages 63 and 64 defined cases in which 
parties to the suit are 'able to proceed in it 
to a certain extent, though, from an event 
subsequent to the filing of the original bill, 
the proceedings are not sufficient to attain 
their full object, as when the subsequent 
event gives a new interest in the matter in 
dispute to any person not a party to the 
former bill, or a new interest to a party. 
He observed, in effect, that in such cases, 
the defect may be supplied by a bill which 
is usually called a supplemental bill, and is, 
in fact, merely so, with respect to the rest 
of the suit, though with respect to its im- 
mediate object, and especially against any 
new party, it has also, in some degree, the 
effect of an original bill. He says on pages 
72 and 73: "There seems to be this differ- 
ence between an original bill in the nature 
of a bill of revivor, and an. original bill in 
the nature of a supplemental bill. Upon the 
first, the benefit of the former proceedings 
is absolutely obtained, so that the pleadings 
in the first cause, and the depositions of 
witnesses, if any have been taken, may be 
used in the same manner as if filed or taken 
in the second cause; and if any decree has 
been made in the first cause, the same de- 
cree shall be made in the second. But in 
the other case, a new defence may be made; 
the pleadings and depositions cannot be 
used in the same manner as if filed, or 
taken, in the same cause; and the decree, 
if any has been obtained, is not otherwise 
of advantage than as it may be an induce- 
ment to the court to make a similar decree." 
This passage was commented upon by Lord 
Eldon, 9 Yes. 54, 55, in the case of a tenant 
in tail, who, upon the death of a preceding 
-tenant in tail party to a suit in equity, suc- 
ceeded to the right of suit, not as heir of 
the former party, but as remainderman, 
"claiming," as Lord Eldon expressed it, "by 
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force of a new limitation, and not by suc- 
cession." He thought the right of such a 
_ party to the benefit of the former proeeed- 
* ings, including the depositions, dependent 
upon such order as the court might make 
upon a view of the circumstances of the 
case. See, also, 13 Sim. 287, 2SS; 2 Hare, 
95, 96. In the ease in 10 Sim. from which 
Vice Chancellor Shadwell's opinion has been 
quoted, a bill was filed against a trustee 
with power to sell, and a purchaser from the 
trustee, to set aside the purchase on the 
ground of fraud. The purchaser, after fil- 
ing his answer, died. The plaintiff then 
filed against his devisees the bill which Sir 
Lancelot Shadwell denominated original as 
to them, though supplemental as to the trus- 
tee. The question was, whether the inser- 
tion by the pleader, in the latter bill, of 
nearly the whole of the contents of the orig- 
inal bill, was, or was not, according to the 
rules of equity practice, objectionable. It 
would, have been objectionable, if the pro- 
ceeding in question had been, as to the new 
parties, a continuance of the original pro- 
ceeding. The vice chancellor decided that 
it was not objectionable, because the suit, 
as to them, was an entirely new one. It 
was, he thought, not less a suit newly 
brought as to them because the former pro- 
ceeding was continued against the original 
parties. In our practice, a supplemental 
bill which, as to a new party, is an original 
bill, would no doubt be sustained if rerer- 
enees to the contents of the original bill on 
file were so made as to incorporate the 
parts referred to, without repeating them at 
length. In the case which has been cited, 
the decision was, not that they "must," but 
that they "might" be thus repeated.2 The 
omission to repeat them would not render 
the substantial character of the proceeding 
less that of a suit newly brought against 
such a party. 

The case thus decided was not one in which 
the point arose, %s it here arises, upon an act 
of the new defendant himself, performed 
after the commencement of the original suit. 
The present case is, therefore, even more 
clearly, that of a new suit against S. B. Lud- 
low, in respect of his act of ratification, than 
the case decided by Vice Chancellor Shad- 
well. The proper character and form, in this 
respect, of a proceeding for the purpose of 
bringing in S. B. Ludlow as a party, having 
been thus determined, we may, before con- 
sidering further the sufficiency of the par- 
ticular measures which have been adopted 
for the purpose, inquire whether the process 
of the eircuit court for this district of the 
state, can, in any mode, be executed for the 
purpose, in the other district. 

The compulsory exercise of the jurisdiction 
of the courts of the United States, through 
the execution of process by the marshals of 

2 Since the decision the practice in England 
has been modified by statute and by orders in 
chancery. 



the respective districts, may, where a state 
has been divided into two or more districts, 
depend upon the division of the state in 
which a party resides, or may be served with 
process. The marshal, where his authority 
has not been, for special purposes, enlarged 
by particular legislation, can "execute 
throughout the district" for which he has 
been appointed, all such lawful precepts is- 
sued under the authority of the United States 
as may be directed to him; but cannot go 
out of his district. The occasional conse- 
quent limitation of the exercise of the juris- 
diction of the circuit courts is, however, not 
a limitation of the jurisdiction itself. This 
jurisdiction of the eircuit courts never de- 
pends upon the district of a state in which 
one of her citizens resides or may be found. 
The jurisdiction, as to all persons, except 
aliens, depends upon citizenship alone of the 
respective states. In the present case, there- 
fore, the question is not of jurisdiction, but 
of its exercise. See [Gracie v. Palmer] 8 
Wheat. [21 U. S.] 699; Harrison v. Rowan 
[Case No. 6,140]. 

Under acts of congress now in force, there 
are states of which each constitutes a single 
judicial district. The other states are di- 
vided, each into two or more districts. No 
state is divided into districts which are in 
different circuits; and no district is com- 
posed of parts of any two states. Under the 
judicial system of the United States, the re- 
lations, within a state, of two districts into 
which it has been divided, are, for many pur- 
poses, different from the relations of either 
or both -to the district of any other state. 
The differences depend as well upon consid- 
erations of uniformity in the exercise of juris- 
diction, as upon those of the separate sover- 
eignties of the several states, which require, 
for the one case, provisions not needed for 
the other. For some purposes, the several 
districts of a state are little else than divi- 
sions of a district composed of the entire 
state. 

The general motives and purposes of the 
series of statutes which have organized the 
system, and regulated the course of proce- 
dure under it, have been consistent and uni- 
form. The act of 13th February, 1801 [2 
Stat. 89], by which the courts were tempo- 
rarily re-organized, should not, however, be 
regarded as one of the series. If a deviation, 
or tendency to deviate, in some particulars, 
from then.' otherwise uniform policy may be 
detected in certain provisions of this act, the 
extreme shortness of the time during which 
it was permitted to remain in force, and the 
complete restoration of the previous system 
effected by its early repeal, furnish suf- 
ficient reasons to dismiss it from considera- 
tion under this head, and render any recur- 
rence to the well known historical causes of 
its repeal unnecessary. The judiciary act of 
1789 [1 Stat. 73], contained peculiar provi- 
sions as to Kentucky and Maine. The pro- 
visions have ceased to be in force; but their 
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former motives require explanation. Ken- 
tucky, though a part of Virginia, was, under 
the provision in the constitution for the ad- 
mission of new states, on the very point of 
becoming a separate state. As to her, the 
legislation was for her prospective condition 
of a state. Maine, though a part of Massa- 
chusetts, was territorially detached. So far 
.as the course of procedure might be concern- 
ed, she was to be treated as a separate juris- 
diction, in order that crossing and recrossing 
the intervening state of New Hampshire, in 
the service of process, might be avoided. 
This act made Kentucky and Maine each a 
separate district Neither of these two dis- 
tricts was made a part of any judicial cir- 
cuit. The act conferred the jurisdiction of 
a circuit court upon the district court of each 
of them, so far as this could be done without 
making it a circuit court. Eleven other ju- 
dicial districts, created by the act, were com- 
posed, each, of one of the eleven states which 
had then ratified the constitution. These 
eleven states, as districts, were divided into 
three circuits, each composed of two or more 
such states as districts. The two other orig- 
inal states having afterwards ratified the con- 
stitution, each of them was, in the year 1790, 
made a district, and annexed to one of the 
three former circuits. In 1702, under an act 
passed in 1791 [Id. 189J Kentucky was ad- 
mitted as a state, without any immediate 
change in the provisions, concerning her, of 
the act of 1789. Vermout, having also be- 
come a state, was, in 1791, made a district, 
and annexed to one of the original circuits. 
There thus were sixteen judicial districts. 
Each of the fifteen states constituted an en- 
tire district, except Massachusetts, whose de- 
tached territory, constituting a separate dis- 
trict, was not a division like any of the di- 
visions of states into districts which were 
afterwards made. 

Lest a doubt should arise whether, under 
this organization of the courts of the United 
States, their process might not, in certain 
•cases, run beyond their jurisdiction, the act 
of 17S9, provided, or as Judge Washington 
.says, "declared," that no civil suit should be 
brought before either of the said courts 
.against an inhabitant of the United States, 
by any original process in any other district 
than that in which he is an inhabitant, or 
in which he shall be found at the time of 
serving the writ. In the reported cases, the 
effect of this enactment has been considered 
with a sole reference to the constructive, or 
actual service of process beyond the limits 
■of the state, as well as district, for which the 
•court issuing it was held. These cases recog- 
nize, as independent of the enactment, the 
rule that a controversy is not cognizable by 
.a tribunal which has jurisdiction of neither 
the thing nor the person against whom pro- 
ceedings are directed. They regard the pro- 
hibition in the act as a measure of precau- 
tionary legislation to prevent a departure 
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from this rule in the procedure of the courts 
of the United States. Toland v. Sprague, 12 
Pet. [37 U. S.] 300; Piquet v. Swan [Case 
No. 11,134]; Ex parte Graham [Td. 5,657]; " 
Allen v. Blunt [Id. 215 j; Day v. Newark Co. 
[Id. 3,685]. 

A suit in equity, in which the original pro- 
cess is a writ of subpoena to appear and an- 
swer, was, of course, included in this prohi- 
bition. In the introduction ,to Crompton's 
Practice, published three years before the 
act was passed, this writ, as used on the 
equity side of the English court of exchequer, 
In imitation of the course of proceeding in 
chancery, had been denominated "an original 
process in a civil action." It was perhaps 
the original process as to which the precau- 
tion of such an enactment was, most of all, 
necessary. As a process directed immediate- 
ly to parties defendant, it differs from the 
original process in suits at law, which is di- 
rected to the marshal, sheriff, or other local 
officer by whom it is to be executed. In con- 
sequence of this difference from process min- 
isterially directed, it was, at one time, sup- 
posed in England that service of a subpeena 
upon a defendant in Scotland, or even be- 
yond the four seas, if personally made, would 
be sufficient. 2 Madd. Ch. Prac. (2d Ed.) p. 
199. The opinion was apparently sustained 
by reported cases. But upon examination of 
the registrar's book, it was afterwards dis- 
covered that these cases had been misreport- 
ed. A service of the subpoena made beyond 
the jurisdiction of the court which issues it, 
except in modes, and under circumstances 
in which it has, from time to time, been au- 
thorized by statutes, is now regarded in Eng^ 
land either as an absolute nullity, or as an 
insufficient foundation for any process of 
contempt for non-appearance. 2 Sim. 544; 4 
Paige, 429; 1 Moll. 244, 245; 1 Hogan, 79, 
131; 6 El. & Bl. S24, 825. And see the re- 
ports of the last case in 2 Jur. (N. S.) 787, and 
36 Eng. Law & Eq. 179. The same rule now 
applies as to service of the writ in Jersey, 
Guernsey, and the other Norman isles which 
are under British dominion, but in which Eng- 
lish laws are not in force, and the jurisdiction 
of English courts is not exercisable. Fer- 
nandez v. Corbin, 2 Sim. 544. See 4 Inst. 
286; 11 Exch. 64, 67, 68. A case reported as 
having occurred in the year 1781, shows, 
however, that at the date of the act of 1789, 
there was in England a contrariety of opin- 
ion upon the general subject. 2 Dick. 587. 

While every state, except Massachusetts 
with reference to Maine, constituted still a 
single entire district, the act of 2d March, 
1793, § 6 [1 Stat. 335], enacted that subpoe- 
nas for witness required to attend a court 
of the United States, in any district, may 
run into any other district, provided that, in 

civil causes, the witnesses do not live out of 
the district at a distance greater than one 

hundred miles from the place of holding the 

court. This, it is believed, is the only law 
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of the United States which, for any purpose 
whatever, authorizes any process issued on 
behalf of a private party to cross the line of 
a state. By an act of 9th June, 1794 [1 
Stat. 395], "the state of North Carolina" was 
"divided into three districts, in which the 
district court of the said state" was to "be 
held at such times and places as" were "al- 
ready ascertained by law" for the stated ses- 
sions of the court. The act defined the ter- 
ritorial extension of the respective districts. 
It created no new or distinct court. The 
judge, clerk, and marshal, a single officer 
of each denomination, retained respectively 
their former positions for the whole original 
district, of whieh the so called new districts 
were thus divisions. An act of 179T [Id. 517] 
reunited them as a single district; but an 
act of 29th April, 1802, again divided the state 
into three such districts or divisions. The 
same act of 29th April, 1802 [2 Stat. 156], di- 
vided Tennessee which had, in the mean- 
time, been admitted as a state, into two dis- 
tricts. The court of each district was to be 
held by the judge of the former district in 
whose office no change was made; but the 
districts were not the less distinctly organ- 
ized with a different clerk, marshal, and at- 
torney of the United States for each. The 
subsequent acts as to Tennessee prior to one 
of the year 1822 which will be particularly 
mentioned under a distinct head, require no 
citation. An act of 9th April, 1814 [3 Stat. 
120], "for the more convenient transaction 
of business in the courts of the United 
States within the state of New York," divid- 
ed that state into two districts. But there 
was no marshal in the state other than the 
former one officiating under his previous 
commission, until the 3d March, 1815 [Id. 
235], when an act authorizing the appoint- 
ment of a marshal for the Northern district 
impliedly limited the official character of 
the former incumbent and his successors 
to that of marshal for the Southern district. 
By an act of 20th April, 1818 [Id. 462], Penn- 
sylvania was divided into an Eastern and 
Western district each separately organized, 
with a judge, district attorney, and mar- 
shal of its own; and by an act of 4th Feb- 
ruary, 1819 [Id. 47S], Virginia was divided 
into two similar districts. These respective 
acts conferred upon the district court of the 
Western district of each of the two states, 
in addition to the ordinary jurisdiction and 
powers of a district court, the jurisdiction of 
all causes, except appeals and writs of er- 
ror, cognizable by law in a circuit court, sub- 
ject to writs of error in «modes respectively 
provided. The law dividing Pennsylvania 
contained an enactment in the words: "All 
actions, suits, process, pleadings, and other 
proceedings of a civil nature, except in 
cases of appeals and writs of error, com- 
menced and pending in the district or cir- 
cuit court of said district of Pennsylvania, 
in which no verdict shall have passed, or 



plea to the merits shall have been decided, 
and which, by law, should have been or 
commenced in said district court of said 
Western district, if the same had been had 
or commenced before the passing hereof, and 
where the parties shall not otherwise agree, 
shall be and hereby are continued over to 
the district court of the Western district 
established by this act, and shall there be 
proceeded in with like effect and in the 
same manner as if originally had or com- 
menced therein." 

No other state had been divided into dis- 
tricts when the supreme court, in February 
term, 1822, under the authority of the act of 
May, 1792, § 2 [1 Stat. 276], prescribed "rules 
of practice for the courts of equity of the 
United States. ' A comparison of the acts 
which had thus divided five of the states, 
indicates that there had not been any uni- 
form system of legislation on the subject 
The general purpose of these acts, indeed 
their sole purpose, had been a convenient 
partition of the judicial business within the 
respective states. An extinction of any part 
of the former business of the courts was 
not intended. So far as it had occurred in- 
directly through the provisions of the acts, 
it was a result of defective legislation. The 
result, perhaps, may not have been produced 
at all in North Carolina, where one marshal 
still officiated for the whole state. How- 
ever this may have been, the result in New 
York, Pennsylvania, and Virginia, was, that 
in suits at law, as the process could not be 
directed otherwise than to the marshal of 
the district in which it was issued, it could 
not be served in another district of the 
state. Where the jurisdiction existed, its 
exercise was thus prevented in eases in 
which the defendants, though citizens of the 
state, did not appear, and could not be serv- 
ed with process in the district. For such 
eases, a partial remedy of this evil was pro- 
vided by the above mentioned act of 1839, 
and a complete remedy by an act of 4th 
May, 1858 [11 Stat. 272], whieh will be men- 
tioned hereafter. 

In the case of a subpoena to testify, the 
act of 1783 had been intended merely to 
sanction crossing the line of a state for the 
purpose of service of the writ upon a wit- 
ness not living more than one hundred miles 
from the place of trial. After certain states 
had subsequently been divided into districts, 
the act, of course, authorized the service 
of it upon such a witness beyond the line 
of the district, but within the limits of the 
state in which it was issued, if a legislative 
authority for such a service of it was re- 
quired. But in the ease of a witness living 
within the state, more than one hundred 
miles from the place of holding the court, 
who has been served within the state, but 
out of the district, though service of the 
subpoena should be deemed regular, there 
cannot be an attachment if he disobeys his 
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mandate. Whether the service of the sub- 
poena would he deemed «regular or not is, 
therefore, a question of little, if any, prac- 
tical importance, and one which, in practice, 
can scarcely arise. 

But the case of a subpcena to appear and 
answer in an equity is, in this respect, differ- 
ent in the courts of the United States. The 
difference has existed since the adoption of 
the rules of 1822, if not from an earlier period. 
The effect of the prior legislation which has 
been mentioned, upon the case of defend- 
ants in a suit in equity, citizens of the same 
state, but not residing or found within the 
same district of the state, has been differ- 
ent from its effect in suits of law. The 
writ of subpoena to appear and answer in 
equity, as process directed, immediately to 
the defendants themselves, has already been 
distinguished from original process at law. 
The subpcena differs in like manner from 
the subsequent processes of contempt for 
not appearing in obedience to its mandate, 
or for not answering after appearance. 
These processes, of which the attachment 
is the first, are directed in England to the 
sheriff or other local officer. A marshal of 
the United States cannot execute one of these 
processes beyond his district. But it by no 
means followed that the process of subpoena, 
when issued by the circuit court for one of 
the districts of a state, could not, in any 
case, be served in another district of the 
same state. Until the promulgation by the 
supreme court of the rules of 1S42, this pro- 
cess might have been served by any person. 
The rules of 1822 had not required that it 
should in any case be served by a marshal. 
The 8th of those rules merely required that 
it should be executed by a sworn officer, or 
that affidavit of the service of it when exe- 
cuted by any other person should be made. 
The 15th of the rules of 1842 is that "the 
service of all process, mesne and final, shall 
be by the marshal of the district, or his 
deputy, or by some other person specially 
appointed by the court for that purpose, and 
not otherwise. In the latter ease, the per- 
son serving the process shall make affidavit 
thereof." The subpcena, when there is no 
special order of the court, is under this rule, 
in substance and effect, process directed 
to the marshal, but it is not in form directed 
to the marshal. Other process is directed 
to him, and cannot be directed, even by the 
court's order, to any other person, except 
in the case in which he or his deputy is a 
party, as provided by the act of 1789. The 
distinction between such other process and 
the subpcena to appear and answer is rec- 
ognized in the rule of 1842, which does not 
limit the court's power to direct that the 
subpcena shall be served by another person 
to this case alone in which the marshal is 
a party. This power, under the rule, is ex- 
ercisable, therefore, whenever its exercise 
may, in the opinion of the court, promote 
the ends of justice, conformably to the rules 
30KED.CAS 22 



prescribed by congress in. organizing the 
courts and regulating their procedure. 

We have seen that in England the service 
of such a subpcena out of the realm is not 
regarded as effectual, because the writ can- 
not run beyond the limits of the jurisdiction. 
But the process of subpcena always ran, 
throughout the realm, into its territorial di- 
visions, in which ministerially directed pro- 
cesses of the courts of chancery, including the 
processes of contempt, could not be executed 
by any local officer to whom they might 
have been addressed. The subpoena was 
the former process to bring in a party to 
answer a charge before the king in coun- 
cil (see Hale, Jur. H. L. pp. 7, 44), and was, 
for some remedial purposes, a usual pro- 
cess of the court of chancery as early as 
the reign of Edward III., when the jurisdic-" 
tion of the court was beginning to show 
traces of a partial independence of that of 
the council. See the records in 1 Rolle, Abr. 
372. The present equitable jurisdiction of 
the court, if not that which was thus exer- 
cised at that period, originated in it; and 
the process was indubitably the same. If 
a question could have arisen as to the pro- 
priety, there could be none as to the power 
of sending this original process into any 
part of the realm. See 2 Burrows, 856. Chief 
Baron Gilbert (Forum Rom.) appears to have 
thought that the subpcena to appear and an- 
swer had been adopted from the common- 
law process to bring in a witness to testify. 
The subpcena to testify, like the subpoena 
to answer, cannot be served beyond the ju- 
risdiction of the court which issues it. But 
it runs into every part of the territory which 
is within the court's jurisdiction. Thus, in 
Pennsylvania, when it issues from one of 
the courts to the respective counties, it runs 
into every county of the state. 2 Serg. & R. 
349. 

The distinction between the process which * 
is directed to a local officer, and the process 
of subpcena directed to the party, has been 
exemplified in England in the ease of a de- 
fendant residing in one of the counties pal- 
atine. The peculiar jurisdiction of the court 
of equity of the palatinate is exercisable 
only "between parties dwelling within the 
same, and for lands there, and for other • 
local matters." Hales v. Daniel, Nels. Ch. 
67, 68; 1 Cas. Ch. 41; Moor v. Somerset, 
Nels. Ch. 51. Thus defined, it is an exclu- 
sive jurisdiction. But if the suit is not of 
a local nature, or if any one party sued re- 
sides elsewhere, or if complete justice can- 
not, for any other cause, be rendered in 
that court, the court of chancery of Eng- 
land, or the court of exchequer on its eq- 
uity side, has the jurisdiction. The legal 
presumption is always in favor of the ju- 
risdiction of the superior court until a case 
has been shown, upon plea, to be exclu- 
sively cognizable, and sufficiently remedi- 
able, by the local court. A subpcena to ap- 
pear and answer in an equity suit in chan- 
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eery, or in the exchequer, may, therefore, 
be served in the county* palatine. Cheet- 
hani v. Crook, McClel. & Y. 307; Egerton 
v. Derby, 4 Inst. 213, 12 Coke, 114; Edg- 
worth v. Davis, Nels. Ch. 66; Owen v. Holt, 
Hob. 77; M. Redes. Tr. (4th Ed.) 224, 225, 
and the cases there cited. But independent- 
ly of the statute (27 Hen. VHI. e. 24, § 3) 
and some other acts of parliament, the court 
of chancery, if the defendant had not ap- 
peared, could not have issued an attach- 
ment or other process of contempt to be 
executed within the palatinate. That act 
provided that, after a day named in it, all 
process in every county palatine should be 
made in the name of the king by the per- 
son having the royalty, and should be test- 
ed in the name of such person. Under this 
enactment, the process could not regularly 
be issued out of the chancery in the name 
of the king, directed to the sheriff of the 
county palatine. The practice was to issue 
out of the chancery of England a writ ' in 
the name of the king, directed to the chief 
judicial officer s of the county palatine, re- 
quiring him, under the seal of the county, 
in the name of the king, to command the 
sheriff of the county to attach the defend- 
ant. See Lord Cholmondeley's Case, cited 
by Lord Kenyon in 6 Durn. & E. [6 Term. 
R] 73. If the writ were addressed directly 
to the sheriff of the county palatine, it would, 
on motion, be quashed. Bradshaw v. Da- 
vis, 1 Chit. 374. And see Bracebridge v. 
Johnson, 1 Brod/ & B. 12. The effect of 
British statutes of the present century has 
been to alter this practice as to the palat- 
inates of Durham and Chester. But it was 
followed as to the duchy of Lancaster after 
their enactment. Lord Kenyon thought that 
so soon as the writ of attachment, properly 
tested, had been made out in the county 
palatine, and been delivered there to the 
sheriff, he became responsible direetly to 
the court of chancery for his acts and omis- 
sions under it The practice in the chancery, 
when obedience by the sheriff is to be en- 
forced, is, however, to make an order upon 
the judicial officer of the palatinate to re- 
turn the writ directed to him, and afterwards 
to make an order upon the sheriff of the 
county palatinate to return the second writ. 
In England these distinctions between the 
process of subpeena and processes of con- 
tempt have been matters rather of form 
than of substance. Judgment that the bill 
be taken as confessed cannot there be en- 
tered until the defendant, after appearance, 
has been proceeded against as in contempt 
for not answering. Consequently, the ques- 
tion of the regularity of the place of service 
of the subpeena has usually arisen upon a 

3 The writ was directed to the Bishop of Dur- 
ham, who alone of the proprietors of the palat- 
inates, had an appellate judicial cognizance of 
suits in equity in their courts. It was directed 
to the chamberlain of Chester, and to the chan- 
cellor of the duchy of Lancaster. 



subsequent application for an attachment, 
when it has, for practical purposes, been 
resolved into a question whether the attach- 
ment could be executed there. If it could 
not, the regularity of the service of the sub- 
poena had usually been a point of no prac- 
tical importance. But in the courts of the 
United States, a different practice, which 
had prevailed in some of the states before 
the judiciary act of 1789, and had been fol- 
lowed under it in some of the circuits, was 
established on a uniform footing for all of 
them by the rules of 1822. According to 
this practice, if the defendant did not ap- 
pear and file his answer within a prescribed 
period after the proper day for his appear- 
ance, the complainant, at his option, instead 
of proceeding by attachment, might "pro- 
ceed to take his bill for confessed," or he 
might have a general commission to take 
depositions, and proceed to a hearing, as if 
there had been an answer and replication. 
The rules of 1842, omitting the latter alterna- 
tive require that, at the bottom of the sub- 
poena, shall be placed a memorandum that 
the defendant is to enter his appearance 
on or before the return day, "otherwise the 
bill be taken pro confesso"; and provide for 
the entry of an order that it be so taken 
if he do not answer within a prescribed pe- 
riod. The judiciary act of 1789 would thus 
have given cognizance of the present case 
to this court; and the acts which have since 
divided the original district have neither 
taken the jurisdiction away, nor prevented 
its exercise. . According to the practice rec- 
ognized or established by the rules of 1822, 
and continued under those of 1842, if an equi- 
ty suit was properly brought in any district 
against certain defendants, there could be 
no difficulty, doctrinal or practical, in the 
service of a subpeena upon other defend- 
ants, citizens of the same state, residing in 
another district of the state. Under the 
rules of 1822, this writ might have been 
served upon them by any person. Under 
the rules of 1842, there could be no difficulty 
in obtaining, in a. proper case, a special ap- 
pointment by the court of a person to make 
the service. After waiting the prescribed 
time to afford an opportunity for contesta- 
tion by the party served, an order might, if 
he did not appear, be obtained, that the bill, 
as to him, should be taken as confessed. As 
no further decree, and no enforcement of 
any decree, would, as to S. B. Ludlow, be 
necessary in this cause, it might, after such 
an order, proceed against other parties with- 
out further impediment under this head. 
This, it has been said, would have been the 
practice in a case like the present, properly 
brought in the district in which the process 
was issued. In the present case, the ques- 
tion whether this was the proper district 
could have been attended with no difficulty. 
The principal, as well as the primary, cog- 
nizance of the cause was here. 
But, in cases of a different character, the 
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question which district was the proper one 
for the cognizance of an equity suit against 
defendants, within the jurisdiction, but re- 
siding in different districts of the same state, 
must often have been attended with em- 
barrassing difficulties. A simple rule would 
have been, that the filing of the bill in ei- 
ther district, and primary service of process 
within its limits upon any one defendant, 
should always vest the cognizance of the 
cause in the circuit court of such district. 
In an equity suit, however, the casual pri- 
mary service upon a mere formal party, 
having an insignificant interest, or, per- 
haps, no interest whatever in his own right, 
might, under such a rule of practice, have 
taken away the right of adjudication from 
the court of the district in which the contro- 
versy would seem, in a particular case, to 
be principally cognizable. But the objec-' 
tion thus founded upon the contingent occa- 
sional occurrence of such a ease was out- 
weighed by considerations in favor of a rule 
of certain uniform applicability. Therefore, 
a series of particular statutes, beginning in 
the year 1S22, determined, according to this 
rule, the practice of the circuit courts for 
the several districts of the respective states 
of Tennessee, Alabama, Mississippi, Georgia, 
Iowa, Ohio, and Texas. The last of these 
particular enactments was in 1857. The first 
■of them had passed on 30th March, 1822. 
It enacted as to suits by citizens of the 
United States in the circuit courts of the 
United States for either the district of East, 
or of West, Tennessee, against two or more 
citizens of the state of Tennessee, some of 
whom should reside in East, and some in 
West, Tennessee; that the plaintiff might 
cause the clerk of the circuit court in which 
he should elect to commence his suit, to is- 
sue duplicate writs, one directed to the 
marshal of East, and the other to the mar- 
shal of West, Tennessee, which writs it 
should be the duty of the respective mar- 
shals to execute and return, and that, when 
returned, they should be docketed, and pro- 
ceeded in to judgment as one case only. A 
provision authorizing executions to run from 
one district of the state into the other was 
added. An act of 18th January, 1839 [5 Stat 
321], divided the state into three districts, 
and re-enacted the above provisions of the 
act of 1822, confining, however, its provi- 
sions to suits not of a local nature, but omit- 
ting the restriction which had confined their 
application to cases in which citizens of the 
United States were plaintiffs. The form of 
the acts passed before 1839, as to Alabama 
and Mississippi, and after 1839 as to Geor- 
gia, Iowa, Ohio, and Texas, differed from 
the act as to Tennessee only in the degrees 
in which the language used in them, respec- 
tively, approximated that of a general act 
passed on 4th May, 185S [11 Stat. 272], for the 
apparent purpose of regulating the practice, 
under this head, upon a uniform footing 
throughout the United States. 



The general act of 4th May, 1858 [11 Stat. 
272], is entitled "An act to provide for the 
issuing, service and return of Original and 
final process in the circuit and district 
courts of the United States in certain eases." 
The first section enacts "that all suits not of 
a local nature hereafter to be brought in the 
circuit and district courts of the United 
States, in a district in any state containing 
more than one district, against a single de- 
fendant, shall be brought in the district in 
which the defendant resides; but if there 
be two or more defendants residing in dif- 
ferent districts in the same state, the plain- 
tiff may sue in either district, and issue a 
duplicate writ against the defendants direct- 
ed to the marshal of any other district with- 
in the state in which any of the defendants 
reside, on which duplicate writ the clerk is- 
suing the same shall endorse that it is a 
true copy of a writ sued out of the court of 
the proper district; and such original, and 
duplicate writs, so issued, shall, when exe- 
cuted, be proceeded on accordingly; and up- 
on any judgment rendered in a suit so 
brought, process of execution may be issued 
and directed to the marshal of any district 
in the same state. And in suits of a local 
nature, where the defendant resides in a ' 
different district in the same state than the 
one in which the suit is brought, the plain- 
tiff may have original and final process 
against such defendant directed to the mar- 
shal of the district in which he resides." 
The second section enacts "that in all cases 
of a local nature, at law, or in equity, where 
the land, or other subject matter of a fixed 
character, lies partly in one district, and 
partly in another district within the same 
state, the plaintiff may bring his aetion or 
suit in the circuit or district court of either 
district; and the court in which any such 
action or suit shall have been commenced, 
as aforesaid, shall have jurisdiction to hear 
and decide the same, and to cause mesne or 
final process to be issued and executed as 
fully as if the land or other subject matter 
were wholly within the district for which 
such court is constituted." 

In suits which are within the enactments 
of this law, every case which can arise, in 
practice, under this head, appears to have 
been provided for. The provisions of the 
second section include, certainly, suits in eq- 
uity, as well as actions at law. The provi- 
sions of the first section likewise apply to 
suits in equity, if the phrase "writ against 
the defendant directed to the marshal" in- 
cludes the subpoena to appear 'and answer. 
Unless the phrase is interpreted so as to in- 
clude this writ, the uniformity in the prac- 
tice under the act throughout the United 
States which it appears to have been intend- 
ed to secure, cannot be attained. This will 
be seen upon a recurrence to the above men- 
tioned particular statutes as to Tennessee, in 
the first of which, passed, as above, in 1S22, 
the legislation in question originated. These 
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acts were an adaption to the courts of the 
United States for Tennessee of a practice 
which appears to have been familiar in the 
courts of the state in suits in equity. 6 
Yerg. 85. Such suits must, therefore, have 
been within the intended application of the 
'above mentioned acts of 1822 and 1S39, as 
to the districts of Tennessee. The words of 
these acts were not more applicable to suits 
of the hind than the words of the act of 
1858. While Tennessee was a part of North 
Carolina, "an act for giving an equity juris- 
diction to the superior courts" for the re- 
spective districts of that state, passed in 
1782, had conferred upon them the jurisdic- 
tion previously exercised by the court of 
chancery under the British government. It 
enacted that, upon the filing of the bill, the 
clerk should "issue a writ of subpoena, as is 
usual in cases of chancery," or, upon a spe- 
cial order of a judge to hold the defendant 
to bail, should issue, for this purpose, a writ 
in a prescribed form, directed to the sheriff. 
"Upon such writ or subpoena being duly 
served, and a copy of the bill delivered in 
proper time, proof being made to the satis- 
faction of the court, by return of the sheriff, 
or by affidavit, the defendant" was to "ap- 
• pear, and put in his answer, or plea, agree- 
ably to the practice in chancery, or demur, 
or, on failure thereof, the plaintiff's bill" 
was to "be taken pro eonfesso." The sub- 
poena in equity seems to have been regard- 
ed, in some of the states, from a period prior 
to the judiciary act of 1789, and in some of 
'the circuit courts of the United States, from 
a period long anterior to the adoption of the 
rules of 1842, as process directed, in the 
state courts, to the sheriff, and in the fed- 
eral courts, to the marshal. A statute of 
New Jersey, passed on 13th June, 1799, en- 
acted "that it shall be the duty of the sher- 
iff, or coroner, as the case may require, of 
any county in this state to whom any subpoe- 
na, order, attachment, process of sequestra- 
tion, writ of execution, or other process is- 
suing out of the court of chancery shall 
be directed or delivered, to serve, or exe- 
cute, the same, and to make return thereof 
at the time and place therein mentioned, 
Which shall be filed by the clerk"; and "that 
every subpoena, or process for appearance 
shall be served on the person to whom it is 
directed, or a copy thereof left at his dwell- 
ing house, or usual place of abode, at least 
ten entire days prior to its return." In this 
act, the subpoena, though in form directed 
to the person to be served, is classed with 
process ministerially directed. From the 
ease of Kennedy v. Brent, 6 Cranch [10 U. 
S.] 191, it may be inferred that in the circuit 
court of the United States for the Eastern 
district of Virginia,* the practice, adopted 

* The case occurred in that portion of the Dis- 
trict of Columbia, which had been ceded by Vir- 
ginia. The opinion of Marshall, Chief Justice, 
and the decision of Chancellor Wythe, eited in 
the argument, sustains the inference stated. 



from that of the state, was in the year 1810,. 
that the subpoena in equity might be served 
by any person, but that its delivery to the 
marshal to be executed imposed upon this 
officer a duty to serve it not less obligatory 
than if it had been formally directed to him- 
Its delivery to a sheriff in England imposed 
no such obligation upon the sheriff. 

If the act of 1858 had been passed before 
the adoption of the rules of 1842, the writ 
of subpcena to appear and answer in equity 
could not, however, in this court, have been 
regarded as process directed to the marshal, 
in any sense in which the phrase could 
have been understood here. But even here, 
the process may, under these rules, be un- 
derstood as one of this description. The 
rules having been promulgated under the- 
authority of an act of congress, have, in 
some degree, the force of statutory regula- 
tions. They provide, as above, that the serv- 
ice of all process in equity, including the 
subpcena, shall be by the marshal of the dis- 
trict, or his deputy, or by some other per- 
son specially appointed by the court. Inde- 
pendently of the act of 1858, when an order 
for service by another person is not applied 
for, the process cannot, under the rules of 
1842, be served otherwise than by the mar- 
shal of the district, or his deputy. In such 
a case the record of the proceedings may, 
with great propriety, recite the filing or ex- 
hibition of the bill, and, after setting it 
forth, state that process of subpoena was 
thereupon awarded and issued, to be served 
by the marshal of the district, or by his dep- 
uty. The writ also might, with equal pro- 
priety, be endorsed by the clerk, at the com- 
plainant's instance, that it was to be served 
by the marshal, or his deputy, according to 
the rules. See [Kennedy v. Brent] 6 Cranch 
[10 U. S.] 189. With or without such an en- 
dorsement, the subpcena, appearing by the 
record to have been thus awarded, is, as has 
already been suggested, in substance and ef- 
fect, under the rules of 1842, process direct- 
ed to the marshal. In the case of Allen v. 
Blunt [Case No. 215] Judge Nelson appears 
to have thought that, in the absence of ev- 
erything like such -an entry of record or en- 
dorsement, the subpcena could not be regard- 
ed as a process directed to the marshal. In 
that case the question was, whether serv- 
ice of a subpcena, in equity, upon the de- 
fendant, appeared by the marshal's return 
to have been made in the district of Massa- 
chusetts. The return did not state where it 
had been served. Judge Nelson, remarking 
that the fact of the service upon the defend- 
ant in the district of Massachusetts rested 
wholly upon the subpcena and return, said: 
"The writ of subpcena is not directed to the 
marshal 'for anything' that appears in the 
record; and the return speaks of the serv- 
ice of a notice upon Blunt, which might very 
well refer to the memorandum accompany- 
ing the subpoena, directing that the appear- 
ance of the defendants must be entered on 
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•or before the return day of the writ, or the 
bill would be taken pro confesso." These 
observations would seem to import that, 
though the subpoena is, in the body of it, 
directed to the defendant, and not to the 
marshal, yet the record of the proceeding 
under which it has been issued, and is to 
be served, may contain what renders it pro- 
cess directed to the marshal, by whom it is 
to be served, and whose return is to attest 
the service. 

Under an act of 185S, a bill averring 
residence of the defendants in different dis- 
tricts of the state, might very properly pray 
that the process, in duplicate, should be 
awarded for execution by the respective 
marhals, according to the provisions of the 
act. The clerk, in making out the record, 
■would then very properly set forth an award 
of process accordingly; and he might en- 
dorse the duplicates of the subpoena with a 
direction that service of it by each of the 
respective marshals be made upon the de- 
fendants residing in his district. Each du- 
plicate would thus become process directed 
to the marshal of one of the districts. These 
formalities might, perhaps, all, or some of 
them, be dispensed with, leaving the act of 
1858 and the rules of 1842 to define their own 
effect The ascertainment of their effect is, 
however, facilitated by stating thus a case 
of the fullest compliance -with such formali- 
ties. This act of 1858 may, therefore, be 
Interpreted as applicable to a suit in equity. 
Had it been interpretable as a measure en- 
tirely of intended new legislation, and thus 
9 applicable to suits in equity, it would show 
that, in the opinion of congress, the subpoena 
in equity did^ot, in any case, run out of the 
district in which it -was issued into another 
district of the same state. The circumstance 
that the act, in express terms, is limited in 
its application to suits brought after its 
enactment, would then have added force to 
this argument. In part, the purpose of the 
act was to remedy absolute defects in the 
previous legislation. Thus in certain states, 
including Pennsylvania, it restored, in suits 
at law, the exercise of the jurisdiction on a 
footing as extended as before any division 
of the respective states into districts; and 
rendered the practice in them the same as 
that already established, by particular acts, 
for Tennessee and certain other states. But 
its purpose was also to settle the practice un- 
der other heads, according to rules applica- 
ble alike in all parts of the United States. 
TVe have seen that although, before its en- 
actment, the subpoena from a district in 
which a suit in equity was properly brought, 
might have run into another district in the 
same state, yet the question, in which of 
two districts of a state the cause was prop- 
erly cognizable, might often have been in- 
volved in embarrassing uncertainty. Under* 
. the act, the residence of any one defendant in 
either district in which the bill may be filed 
suffices always to determine the question, 



and sustain a service of process in the other 
district. The act thus furnishes, as to suits 
in equity, a uniform rule of proceeding, 
where the practice might otherwise have 
been uncertain and variable. 

This law certainly contains enactments 
which are not new. Its first enactment that 
all suits not of a local nature, "in a dis- 
trict in any state containing more than one 
district, against a single defendant," should 
be brought in the district in which he re- 
sides, is clearly declaratory. It, moreover, 
attracts attention from the omission of any 
such provision, in express terms, for the 
ease of a suit against a plural number of 
persons, all residing in the same district 
The latter case, and the case expressly pro- 
vided for, do not seem, either of them, to 
have required statutory regulation. Again, 
a general act of congress, passed on 20th 
May, 1826 [4 Stat. 184], had enacted that all 
writs of execution upon any judgment or 
decree obtained in any of the district or cir- 
cuit courts of -the United States, in any state 
which had been, or might thereafter be, di- 
vided into two judicial districts, might run 
and be executed in any part of such state, 
but should be issued from and made return- 
able to the court where the judgment was 
obtained. Notwithstanding this general en- 
actment, the act of 1S5S has re-enacted its 
provisions. They had in like manner been 
unnecessarily re-enacted for Tennessee in 
1839. Their original enactment for Tennes- 
see in 1822 had, however, been a useful pro- 
vision" for that state, at that period. This 
repetition in the act of 1858 of the general 
enactment of 1826 as to executions, the gen- 
eral conformity of the provisions of the act 
of 1858 concerning original process to those 
of the prior particular laws which have been 
mentioned, and the mode above defined, in 
which the act of 1858 applies to suits in 
equity, show that this act was not intended 
as an entirely new measure of legislation. 
Therefore the argument that the act, if ap- 
plicable at all to suits in equitv, manifests 
an opinion of congress that the subpoena 
could not, before the act, have been served, 
in any case, in another district of the same 
state, cannot prevail. 

To recapitulate: The act of 24th Septem- 
ber, 1789 [1 Stat. 73], divided the United 
States into judicial districts, with a sole ref- 
erence to the jurisdiction of the respective 
courts, which it created. Process directed to 
a marshal could not be served beyond the 
limits of his district He could not have 
crossed its line in serving the process, if 
nothing on the subject had been contained 
in the act. But the subpoena to appear and 
answer in equity was not in form, or in ef- 
fect, process directed to the marshal. At the 
date of the act. opposing opinions were en- 
tertained upon the question whether in Eng- 
land such a writ could be served beyond 
the limits of the jurisdiction. That no doubt 
upon this or any similar question might be 
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entertained in the practice under this act, 
the 11th section provided that no civil suit 
shall be brought against an inhabitant of the 
United States, by any original process, in 
any other district than that of which he is 
an inhabitant, or in which he shall be found 
at the time of serving the writ This en- 
actment was applicable not less to the sub- 
poena than to ministerially directed process. 
But its only effect, at its date, was to prevent 
the boundary of a state from being crossed in 
the service of original process of either kind. 
Under this act the former defendant, and S. 
B. Ludlow, could have been served with 
process, at law or in equity, in the same 
suit. The intended effect of the act which 
afterwards divided the state into two dis- 
tricts was a mere partition of the jurisdic- 
tion conferred by the act of 1789 between the 
courts of the two intraterritorial divisions. 
That these two acts, in their combined effect, 
prevented, in any case, the exercise of this 
jurisdiction where it had before been exer- 
cisable, was the result of an- oversight in 
legislation since remedied. Where it occur- 
red, it was not a direct consequence either 
of the prohibition in the eleventh section of 
the act of 1789, or of any enactment in the 
law dividing the state. It occurred in suits 
at law, when compulsory process was re- 
quired against necessary parties residing in 
different districts of the same state, because 
the process in such suits could be directed to 
the marshal only. But when a suit in equity 
was brought against such parties, the sub- 
poena, being directed immediately to them- 
selves, could be served upon them all. The 
act of 1789 fulfilled its office in rendering 
service out of the district ineffectual, when, 
in order to make the service, the boundary 
of the state or original district was crossed. 
The rules of 1822, and the previous practice 
in some, if not in all, parts of the United 
States, dispensing with processes of con- 
tempt, enable the complainant, witnout is- 
suing any writ ministerially directed, to ob- 
tain, as to such defendants as did not appear, 
an order that the bill should be taken as 
confessed. It was questionable whether a 
complainant could, under this practice, have 
claimed an arbitrary option to proceed in 
either district of the state, without reference 
to the question in which district his cause 
was the more properly cognizable. Particu- 
lar acts of congress, however, gave him this 
option in certain states, in suits both at law 
and in equity. The rules of 1842 gave to the 
courts in Pennsylvania, and other states to 
which no such acts applied, a control in this 
respect of the proceeding, by preventing the 
service of process in equity otherwise than 
by the marshal of the district, unless a spe- 
cial order was made authorizing the service 
by another person. When there was no such 
order of the court, the subpoena became, un- 
der these rules, in substance and effect, 
process directed to the marshal of the dis- 
trict. But this character of the writ could, 



in a case like the present, have been chan- 
ged under these rules, by an order of the 
court appointing another person to make the 
service upon a defendant residing in the oth- 
er district. The act of 1858, containing gen- 
eral provisions like those of the particular 
statutes already mentioned, gave to the 
plaintiff in every suit not local, against par- 
ties residing in different districts of the 
state, an election of the district in which 
to proceed; and thus rendered the practice 
on the subject uniform throughout the Unit- 
ed States. The subpoena issued in duplicate 
under this act is, in effect, a writ directed 
to the respective marshals of the two dis- 
tricts, to be served by each upon such de- 
fendants named in it as reside in his district. 

In suits in equity the average number of 
original parties is very much greater than 
in suits at law, and the necessity for adding 
other parties often develops itself as the 
suits proceed. This act must, therefore, 
have been intended to apply to suits in equi- 
ty, unless the remedial purposes of its pro- 
visions had already been attainable in such 
suits under the former practice established 
by rules of the supreme court. If the act 
were inapplicable to such suits, the com- 
plainants might, therefore, with even more 
certainty as to the correctness of the prac- 
tice, proceed in this case, under an appoint- 
ment of a person other than the marshal of 
this district, to serve the process upon a new 
defendant in the Western district 

Had the decision been that a subpoena is- 
sued by this court, in equity, eould not, inde- 
pendently of the enabling provisions of this 
act of 4th May, 1858 [11 Stat 2^], have been 
served in the Western distrkwthe present 
case would be embraced within these pro- 
visions of the act It is true that the act 
applies only to suits brought after it was 
passed. But the complainants can proceed 
properly, for the purpose in question, in one 
way only. This, as we have seen, is by 
an original bill in the nature of a supple- 
mental bill, which would be, as to the former 
defendants, a supplemental, but, as to S. B. 
Ludlow, an entirely original, bill. The rea- 
son and spirit of the act of 1858 cannot re- 
quire the complainants to go through the 
absurd formality of obtaining an order for 
the dismissal, without prejudice, of their 
original bill, as against the former defend- 
ants, for the mere purpose of bringing the 
case within the literal application of the 
words of the act, by recommencing the pro- 
ceeding against those parties. By so doing, 
they could certainly bring themselves within 
the letter of the act But it is to S. B. 
Ludlow unimportant whether he is made an 
additional party under such a proceeding, or 
in the other mode. The proceeding would 
not, as to him, be less original, in the one 
case, than in the other. So far as the pro- 
ceeding is against "two or more defendants 
residing in different districts in the same 
state," the suit would, for the first time, be 
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brought, when the original bill in the nature 
of a supplemental bill, might be filed. The 
case is, therefore, perhaps, within the words, 
but certainly within the reason and meaning, 
of the law. 

The result appears to be that, under an 
original bill in the nature of a supplemental 
bill, against the former defendants and S. 
B. Ludlow, service of a duplicate writ of 
subpoena could be made upon S. B. Ludlow, 
in the Western district, either under the act 
of 1S38, or independently of its provisions. 
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WINTER et al. v. SIMONTON. 

[2 Cranch, C. C. 585.] * 

Circuit Court, District of Columbia. June 4, 
1825. 

Covenant on Chaiiter-Partt— Bail for Defend- 
ant's Al'PEAKAN'CE— PLAINTIFF'S AFFI- 
DAVIT—LIABILITY of Marshal. 

1. The authority of a justice of the peace, in 
one of the states, may be proved by parol. 

2. An affidavit of the plaintiffs (written upon 
the back of a copy of the charter-party, and 
annexed to an account current which states 
the particular charge, with dates, &c, and aver- 
ring that "there is now due and unpaid upon 
the original charter-party, of which the within 
is a true copy, $2,433.06. the whole amount of 
said charter being S3.212.96, of which $779.90 
have been paid, agreeably to the account cur- 
rent by us signed and hereunto annexed, which 
exhibits the true and perfect state of the de- 
mand now existing between the said Simonton 
and ourselves") is sufficiently certain to hold 
the defendant to bail, in an action of covenant 
on the charter-party. 

3. The marshal is bound to take sufficient 
bail for the appearance of the defendant, in all 
cases, excent in the actions of trespass on the 
case mentioned in the 3d section of the Mary- 
land act of 1715, c. 46, and he is the judge 
of its sufficiency. 

4. That act does not include actions of cov- 
enant. 

5. The marshal, being called upon by the 
court to bring before them any defendant ar- 
rested by him upon any original writ or mesne 
process, according to the tenor of his return, 
and, failing so to do, will, on motion, be amerced 
to the amount of the debt, or damages and costs, 
and judgment will be entered therefor, nisi, the 
second day of the next term. 

Covenant on a charter-party. Upon the 
return of the capias ad respondendum, Mr. 
Key moved that the defendant might be 
permitted to appear without special bail. 
The affidavit was made in the state of Maine, 
before Eben Clapp, who calls himself a jus- 
tice of the peace. Another person, who 
calls himself a notary-public and justice of 
the peace for the county of Lincoln, certi- 
fied that the said Eben Clapp was a justice 
of the peace for the same county; but his 
certificate is dated one month before the 
date of the affidavit taken before Mr. Clapp. 

Mr. Key, for defendant, objected that 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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there was no evidence of the authority of 
the justice to administer the oath, and cited 
the case of Smith v. Watson [Case No. 13,- 
124], in this court, at June term, 1806; 3 
Whart Dig. 50, tit "Bail"; and Turner v. 
Fendall, 1 Cranch [5 U. S.] 117. 

Before THE COURT decided upon this 
objection to the affidavit, the' plaintiff pro- 
duced a witness, (Geo. Sullivan, Esq.,) who 
proved the handwriting of the justice, and 
that he was acting as a justice of the peace, 
at Bath, in the county of Lincoln, in the 
state of Maine, where the affidavit was 
made. 

Mr. Key then objected, that the affidavit 
was not sufficiently certain. It was written 
upon the back of a copy of the charter- 
party, upon which the suit was brought, 
and whieh was annexed to the plaintiffs' 
account current with the defendant. It was 
made by the plaintiffs, and stated "that 
there is- now due and unpaid upon the orig- 
inal charter-party, of which the within is a 
true copy, twenty-four hundred and thirty- 
three dollars and sis cents; the whole 
amount of said charter being thirty-two 
hundred and twelve dollars and ninety-six 
cents, of whieh seven hundred and seventy- 
nine dollars and ninety cents have been 
paid, agreeably to the account current by us 
signed and hereunto annexed, which exhib- 
its the true and perfect state of the demand 
now existing between the said Simonton 
and ourselves," "and that the foregoing ac- 
count current is just and true in all par- 
ticulars." The affidavit ought to be as posi- 
tive and direct as that required by the stat- 
ute of 12 Geo. I. c. 29. But it is not posi- 
tive. It says, "agreeably to the account 
current hereunto annexed." The account 
shows that the balance is carried to a new 
account which is not produced. It avers 
that the account exhibits the true state of 
the "demand" between them and the de- 
fendant, not the amount due. It does not 
state that any thing is due from the defend- 
ant, nor from anybody else, to the plaintiffs. 
Travers v. Hight [Case No. 14,151], in this 
court, at June term, 1812; Toung v. Moriaty 
[Id. 18,167], at the same term; Bartleman v. 
Smarr [Id. 1,074], Dec. term, 1810; Welsh 
V. Hill, 2 Johns. 100. 

THE COURT (MORSELL, Circuit Judge, 
doubting whether the affidavit was suffi- 
ciently certain) overruled the objections to 
the affidavit, and ruled the defendant to 
give special bail. 

On a subsequent day (May 26th.) Mr. Bar- 
rel!, for plaintiffs, moved the court to amerce 
the marshal, to the amount of the damages 
and costs, for not bringing in the defendant 
when called upon by the court, at the re- 
turn of the capias. The damages, at the 
time of the arrest of the defendant, were 
not stated in, or upon, the writ; no declara- 
tion had been sent with the writ, and no 
affidavit filed to hold the defendant to spe- 
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cial bail; but while the defendant was in 
custody of the marshal, upon this writ, Mr. 
Barren, the plaintiff's attorney, made this 
indorsement upon it: "Covenant on char- 
ter-party; damages, 4,000 dollars." The 
charter-party was not filed, but was pro- 
duced by the plaintiff's attorney while the 
marshal had the defendant in custody, up- 
on this writ, before one of the judges upon 
habeas corpus, and was shown to the mar- 
shal, to the judge, and to the defendant, 
who made no objection to it. The covenant 
was to pay $425 per month, to commence on 
the 7th of July, and to pay §600 on the ar- 
rival of the vessel at Havana. The judge 
ruled the defendant to give special bail; or 
rather, refused to discharge the defendant 
without special bail. 

Mr. Barren contended that the Maryland 
act of 1715, c. 46, § 3, applies only to ac- 
tions of trespass on the ease, where the 
damages are uncertain; and that in all oth- 
er cases the marshal is bound to take full 
bail; and if he does not produce the body 
of the defendant, at the return of the writ, 
the court, upon motion, is bound, by the 
Maryland act of 1794, c. 54, § 2, to amerce 
him in the whole amount of the debt or 
damages, and costs. 

Mr. Key, contra. The marshal can be 
amerced only $133%, or 8,000 pounds of to- 
bacco, according to law, and. the practice 
of this court, under the act of Maryland of 
1715, c. 46. The statute of 12 Geo. I. c. 29, 
never was extended to Maryland, and the 
practice in that state, before that statute, 
and before the act of 1715 was settled, that 
the defendant might be held to bail, in all 
actions, without affidavit, and the sheriff 
was to take a bail-bond in 8,000 pounds of 
tobacco. The statute of 1715 speaks only 
of actions on the case; but the same prac- 
tice previously prevailed in all actions. Ac- 
tions of covenant are within the mischief of 
the act of 1715; which act recognizes the 
previous practice, and limits the amount of 
bail. Gorsuch v. Holmes, 4 Har. & McH. 
54 (Judge Samuel Chase's opinion); Anon., 
Id. 159. By the English statute of 23 Hen. 
VI. c. 10, the sheriff was obliged to take a 
bail-bond in a reasonable amount, of which 
the sheriff was to judge. If he took a bail- 
bond, he was justified; if he did not, he was 
liable to an action for escape. The prac- 
tice in Maryland, where there was no spe- 
cial order, before 1715, was to take a bail- 
bond for 8,000 pounds of tobacco. If the 
damages were not mentioned in the writ, 
and if no declaration was sent with the 
writ, in what amount was the marshal to 
take bail? How could he be safe against 
both plaintiff and defendant? In this case, 
the marshal took a bail-bond in $4,000, and 
has tendered it to the plaintiff's attorney, 
who refused to accept it. 

Mr. Barrell, in reply, observed that the 
case cited from 4 Har. & McH. 159, was not 



upon a question of amercement, but upon 
a question of ruling bail. That if the mar- 
shal required excessive bah,, the remedy of 
the party was by habeas corpus. He re- 
lied upon the positive requisition of the act 
of Maryland of 1794, c. 54, § 2, which gives 
the plaintiffs a right to judgment against 
the - marshal for their whole amount of 
damages and costs, for not producing the 
body of the defendant upon the return of 
the writ, 

CRANCH, Chief Judge. This .is a motion 
to amerce the marshal to the full amount 
of damages and costs, for not bringing in the 
body of the defendant, according to the ten- 
or of his return upon the capias ad respon- 
dendum. The action is for covenant broken, 
brought upon a charter-party, by which the 
defendant covenanted to pay to the plain- 
tiffs $425 a month for the use of a vessel. 
At the time of the arrest of the defendant, 
no declaration was filed, nor any affidavit of 
debt, nor even an indorsement on the writ 
of the amount claimed; nor did the amount 
of damages claimed by the plaintiffs appear 
in the writ. The marshal took a bail-bond, 
in the penalty of $4,000, which he offered to 
assign to the plaintiffs before this motion 
was made. By the law of Maryland, 1794, 
c. 54, § 2, it is enacted, "that where any 
sheriff or coroner, being called upon, by or- 
der of the general court, or any county 
court, to bring before them any defendant 
or defendants before arrested by such sher- 
iff or coroner, upon any original writ or 
mesne process, according to the tenor of his 
return, the court, on motion, shall cause 
such sheriff or coroner to be amerced to the 
amount of the debt or damages, and costs 
due from the defendant or defendants, to be 
ascertained by the oath of the plaintiff or 
plaintiffs, his, her, or their agent, factor, or 
attorney, and such other proof as the court 
may require, and shall and may enter judg- 
ment nisi, the second day of the next term 
thereafter, for the amount of the amerce- 
ment aforesaid, in the name of the plaintiff 
or plaintiffs, and for his or their use, agairist 
such sheriff or coroner, which judgment 
shall be as valid and effectual as any judg- 
ment rendered upon any verdict of a jury." 
This act is peremptory, that the court shall 
cause the sheriff to be amerced to the 
amount of damages and costs. 

But it is contended, on the part of the 
marshal, that the act of Maryland, 1715, c. 
46, § 3, ought to be extended to actions of 
covenant, because they are within the same 
mischief. By that section it is enacted, 
"that in all actions of trespass on the case, 
where damages are laid to be above 4,000 
pounds of tobacco, if no declaration be sent 
with the writ expressing the true cause of 
action, the sheriff shall not require a bail- 
bond exceeding the sum of 8,000 pounds of 
tobacco, although the damages be marked 



£30 Fed. Cas. page 845] 



(Case No. 17,893) WINTER 



on the writ for any greater sum whatso- 
ever." By the English statute of 23 Hen. 
YI. c. 10, sheriffs and all their ministers 
may deliver to hail or mah>prize, upon suf- 
ficient surety, all persons arrested by writ, 
T)ill, or warrant in any personal action. Of 
the sufficiency of that surety, the sheriff 
was the judge. By the statute of 13 Car. H. 
st. 2, c. 2, the. hail for appearance shall not be 
bound in a penalty above 40, if the cause of 
action be not particularly expressed. Be- 
fore that statute it might be in any sum 
the sheriff pleased. Day's Com. Dig. 
"Bail," p. 30, K, 4. But it appears by the 
•cases cited by the counsel of the marshal, 
from 4 Har. & McH. 5, 159, that neither the 
statute of 13 Car. II. st. 2, c. 2, nor that of 12 
Geo. I. c. 29, nor the subsequent statutes of 
George, were ever considered in force, or 
practised upon in Maryland. The present 
question, therefore, depends upon the stat- 
ute of 23 Hen. VL c. 10, and the Maryland 
acts of 1715, c. 46, § 3, and 1794, e. 54, § 2. 
By the statute of 23 Hen. VI. c. 10, if the 
sheriff return a cepi corpus, or reddidit se, 
he shall have his prisoner at the return 
day, as before the act. And if he has not, 
he shall be amerced by the court, upon a 
rule given to bring in the body. Com. 
Attv. 311; Eterick v. Cowper, 1 Salt. 99; 
Day's Com. Dig. "Bail," K, 5. The first 
amercement was only 40s., but issues were 
from time to time subsequently increased, 
until they amounted to the debt or dam- 
ages, and costs claimed by the plaintiff. 
This practice under the statute prevailed in 
Maryland before the year 1794, when the 
act was passed, making the amercement a 
direct remedy for the plaintiff, and author- 
izing the court to amerce the sheriff to the 
full amount of debt or damages and costs, 
in the first instance. 

"We are not informed of any ease in 
Maryland, in which it has been decided that 
the statute of 1715, c. 46, § 3, comprehends 
actions of covenant, as well as actions of 
trespass on the case. The preamble of 
that section shows that the evil intended to 
"be remedied, was the holding to bail in 
spiteful and malicious actions of trespass 
on the case, in which the plaintiffs laid 
their damages very high. The same cause 
of complaint was not very likely to exist in 
actions of covenant, because they must be 
brought upon the contract of the party, and 
it is therefore not probable that the legis- 
lature intended to extend the remedy to 
such actions. It is evident from that stat- 
ute itself, that before that statute the sher- 
iff was bound to take sufficient bail for the 
appearance of the defendant in all cases; 
and that he was the judge of its sufficiency. 
The act of 1794, c. 54, § 2, makes no excep- 
tion in favor of actions of covenant, or any 
other action, and is peremptory upon the 
court. We think, therefore, that the mar- 
shal must be amerced to the amount of the 



damages due from the defendant to the 
plaintiffs. 

THRTJSTON, Circuit Judge, not having 
heard the argument, gave no opinion. 

[For further proceedings in this case, see 
Cases Nos. 17,893 and 17,894.] 



Case No. 17,893. 

WINTER et al. v. SIMONTON. 

[3 Cranch, C. C. 62.] i 

Circuit Court, District of Columbia. Dec 
Term, 1826. 

Covenant— Action by Surviving Promisees. 

In an action of covenant by two survivors, 
upon a charter-party made with three persons, 
the declaration should state the death of one, 
and aver that the defendant had not paid the 
money to the three, or to either of them. 

Covenant, on a charter-party made to Sam- 
uel Winter, Samuel G. Bowman, and Joshua 
Bowman. The declaration was in this form: 
—"John W. Simonton, late of Washington 
county, was summoned to answer to Samuel 
Winter and Samuel G. Bowman, survivors 
of Joshua Bowman, in a plea that he keep 
with them the covenants made between the 
said Samuel Winter, and Samuel G. Bow- 
man, and one Joshua Bowman, now deceas- 
ed, and the said John W. Simonton accord- 
ing to the force, form, and effect of certain 
articles of agreement of charter-party exe- 
cuted between them, &c., and whereupon the 
said Samuel Winter and Samuel G. Bowman, 
by Samuel B. Barrell their attorney, say," 
&e. And after setting forth the terms of the 
charter-party, and the employment of the 
vessel by the defendant, until she was totally 
lost by the perils .of the sea, and that ac- 
cording to the terms of the charter-party the 
sum of $2,734.17 had become due by the de- 
fendant, of which he had notice, "yet though 
often requested the said Simonton has never 
paid said sum of $2,734.17 to the plaintiffs, 
but hath wholly refused and neglected so to 
do contrary to the form and effect of the said 
charter-party, and of the said covenants of 
the said defendant, by him in that behalf 
made with the said plaintiffs in manner and 
form aforesaid," &c. 

To this declaration the defendant demur- 
red generally; and objected: (1) That the 
death of Joshua Bowman is not stated in the 
declaration, but only in the recital of the 
writ, which is no part of the declaration, but 
a mere formal part of the record to be made 
up by the clerk. (2) That it is not averred 
that the money was not paid to Joshua Bow- 
man in his lifetime. 2 Selw. N. P. 405, 406; 
Hardr. 320; 1 Chit PI. 79, note, 304, 317, 
326. (3) That it is not averred that the de- 
fendant did not give good bills on Boston, 
New York, or Philadelphia, which by the 



i [Reported by Hon. William Cranch, Chief 
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terms of the charter-party he was allowed 
to do. 

Mr. Jones, for plaintiffs, contended: (1) 
That the recital was a sufficient averment of 
the death of Joshua Bowman. 1 Har. Ent. 
35. (2) That the averment that the defend- 
ant had never paid the money, implies that 
it was not paid to the three, or either of 
them. (3) That although there were two 
modes of payment allowed, yet a general 
averment of non-payment included both. 

E. S. Coxe, in reply. (1) The death of 
Joshua Bowman is only suggested in the re- 
cital of the writ. There is no averment of 
his death upon which the defendant could 
take issue. The precedents all require a posi- 
tive averment of the death in the declaration. 
1 Har. Ent. 35, 1G3; 2 Chit 45; 2 Selw. N. 
P. 405. (2) The averment in the declaration 
is that the defendant did not pay the money 
to the plaintiffs; but he might have paid it 
to Joshua in his lifetime. The covenant is 
to pay to the three, not to two only. The 
breach should be coextensive with the cove- 
nant. (3) The covenant upon oyer differs 
from the statement of it in the declaration, 
where it does not appear to be in the alterna- 
tive. 

THE COURT (MORSELL, Circuit Judge, 
absent) said that the 2d objection was fatal, 
and gave no opinion as to the others. The 
plaintiffs had leave to amend on payment of 
costs. 

[See Cases Nos. 17,S92 and 17,894.] 



Case ISTo. 17,894. 

WINTER et al. v. SIMONTON. 

[3 Cranch, C. C. 104.] i 

Circuit Court, District of Columbia. May 
Term, 1827.2 

Agreement to Hire Vessel — Action for Hire 

— Construction- of Plea — Deposition — 

Certificate of Commissioners. 

1. An agreement to hire a vessel, "from Bath 
to Havana, and from thence to Mobile or else- 
where, in any legal trade for the space of twelve 
months, at and after the rate of §425 a month, 
— §600 to be paid on the arrival of the brig at 
Havana," the owners covenanting "that th^ 
said brig shall be tight, stiff, staunch, and 
strong, well victualled and manned at their own 
expense, during that period, the dangers of the 
sea only excepted" — the hirer paying "all port- 
charges and pilotage at every place" to which 
she may go, is not a contract of freight. 

2. With regard to the destination and loading 
of the vessel, the hirer is owner pro hae vice. 

3. The general owner is not bound to see that 
the master performs the voyages indicated by 
the hirer; the master and mariners being, in 
that respect, subject to the order and control 
of the hirer. 

4. In an action for the hire of a vessel accord- 
ing to the terms of a sealed agreement, the de- 
fendant, by pleading, "that he had paid to the 
plaintiffs all and every such sums of money as 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
2 [Reversed in 5 Pet. (30 U. S.) 141.] 



were become due and payable from the said 
defendant, according to the tenor and effect of 
the said articles of agreement," assumes upon 
himself the burden of proving that he had paid 
the hire of the vessel, for the time and at the 
rate stated in the declaration; and the plaintiffs 
are not bound to prove any of the facts therein 
charged. 

5. The certificate of the commissioners who 
have taken a deposition, that they had taken 
the oath prescribed in their commission, is suffi- 
cient evidence of that fact. 

6. They are quasi officers of the court, and 
are to be believed. 

Covenant upon an agreement under seal, 
which was in substance as follows:— That 
Winter and Bowmans of Bath, (in Maine,) 
owners of the brig James Munroe of Bath r 
"agree to let or hire the said brig to the said 
Simonton, from Bath to Havana, and from 
thence to Mobile or elsewhere, in any legal 
trade, for the space of twelve months, at 
and after the rate of $425 per month, and 
the said Winter and Bowmans agree that 
the said brig shall be tight, stiff, staunch,, 
and strong, well victualled and manned at 
their own expense, during that period, the 
dangers of the sea only excepted; and the 
said Simonton on his part agrees to pay or 
cause to be paid, to the order of the said 
Winter and Bowmans, on the arrival of 
the said brig at Havana, the sum of $600; 
and the said Simonton agrees to pay, or 
cause to be paid all port-charges and pilot- 
ages at every place where she may go to; 
and the said Simonton further binds himself 
and agrees to pay, or cause to be paid, after 
the first-mentioned payment, $600 from time to 
time, as the charter of the said brig amounts 
to that sum; that is to say, when the- 
said brig earns $600 at the rate of the before- 
mentioned charter, it is to be paid in Span- 
ish milled dollars in the United States, or in 
good and approved bills of exchange at from 
ten to sixty days sight on Boston, New 
York, or Philadelphia, to the order of Win- 
ter and Bowmans. And it is further under- 
stood clearly that the said Winter and Bow- 
mans are to be at no other expense than 
that of victualling, manning, and keeping- 
the hull and rigging of the said vessel in 
good order. And the said Simonton agrees 
that this charter shall commence nine days 
before the brig's leaving the wharf for sea, 
which shall be noted at the foot of each 
agreement, being signed in triplicate; and 
it is understood, the said Simonton has lib- 
erty of lading said vessel with any articles 
he may think proper, contraband goods al- 
ways excepted;" penalty $2000; and dated 
July 15, 1820. At the foot of the agreement is 
the following, signed by all the parties:— 
"In ease war between the United States 
and Spain takes place in the intermediate 
time of the within specified charter of the 
within named brig James Munroe, it is un- 
derstood between the parties that the char- 
ter shall be null and void on the first infor- 
mation of that event; but that the said 
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Simonton shall deliver the said brig to the 
•within named Samuel Winter and S. G. and 
J. Bowman, at Bath aforesaid, he paying 
charter at the rate within specified, up until 
the time she is so delivered, the dangers of 
the seas and enemies excepted. And the 
parties within named further agree, that the 
charter shall commence on the 7th day of 
July, 1S20." The declaration, after setting 
out the substance of the contract, and aver- 
ring performance of the covenants on the 
part of the plaintiffs to be performed, aver- 
red that the brig, on the 7th of July, 1S20, 
being in fit and proper condition, was, by the 
said Simonton, taken into his service, and 
on the 16th sailed from Bath, and afterwards 
arrived at Havana; during all which time, 
and afterwards, the said brig, under the 
direction and control and in the employment 
of the said Simonton, until the 20th of Janu- 
ary following, when, during the prosecution 
of a voyage under the direction of the said 
Simonton, the brig was lost by the perils 
of the sea; at which time she had earned 
52,734.17, for the hire and affreightment of 
the said brig, in virtue of the said charter- 
party, viz., at the rate of $425 per month, 
during the said term of twelve months, for 
which the said brig had been let and hired 
by the said charter-party, as aforesaid, and 
from and after the said 7th day of July, 1820, 
until the loss of the brig as aforesaid, &c; 
which said sum of $2,734.17 was then and 
there in arrear and unpaid, and due and 
owing by the defendant to the plaintiffs, of 
which he had due notice, but has never paid 
the same, &c. 

After the opinion of the court upon the 
demurrer heretofore taken to the declara- 
tion, the plaintiffs had leave to amend it, 
which they did, and the defendant then 
pleaded four pleas in bar, viz:— First plea. 
"That he, the said defendant, hath paid to 
the said plaintiffs all and every such sums 
of money as were become due and payable 
from the said defendant, according to the 
tenor and effect, true intent and meaning of 
the said articles of agreement, and of this 
he puts himself upon his eountry. And the 
plaintiffs likewise." Second plea. "That the 
plaintiffs did not, on their part, perform and 
keep the covenants and stipulations in the 
said articles of agreement contained, on 
their part and behalf to be performed and 
done, according to the tenor and effect, true 
intent and meaning of the same, in this, to 
wit: that the said brig or vessel in the 
said articles of agreement mentioned, the 
James Munroe, did not pursue the voyage 
and voyages which the said defendant or- 
dered and appointed for her, and carry on 
the legal trade in which the said defendant 
engaged and employed her; but did, with- 
out any sufficient lawful cause therefor, de- 
part and deviate from the same; and did, 
on the 27th of November, 1S20, while sub- 
ject to the order and control of the said de- 



fendant, under and by virtue of the said 
articles of agreement, omit and fail to pro- 
ceed from Port au Prince to Crooked Island, 
as the defendant had ordered and appointed;, 
and did unlawfully, and in violation of said 
articles of agreement, and of the duty and 
obligations imposed by the same, proceed 
to the port? of Havana, in the island of 
Cuba, against the orders and directions of 
this defendant, whereby he sustained great 
loss and expense, and the voyage in which 
the said vessel or brig was engaged was 
greatly delayed and defeated; and after- 
wards, while the said articles of agreement 
continued in full force and effect, viz., on 
the 30th of December, 1820, the said brig 
or vessel did unlawfully sail from said 
Crooked Island to Ragged Island, instead of 
proceeding to the port of Mobile, to which 
she was destined and bound, according to- 
the orders and instructions of this defend- 
ant, whereby and by reason of such un- 
lawful deviation from her voyage, and vio- 
lation of the orders of this defendant, the 
said voyage was wholly defeated; and the 
said brig or vessel was afterwards, viz., on 
the 20th of January, 1821, wholly lost by 
shipwreck, and a cargo on board belonging- 
to this defendant, of the value of $10,000, 
was wholly lost and destroyed to this de- 
fendant; and this he is ready to verify," 
&e. Third plea. This plea was, in sub- 
stance, that while the brig was lawfully 
subject to the orders and directions of this 
defendant, she was dispatched and ordered 
by the defendant, in a lawful trade, from 
Port au Prince to Crooked Island, and sail- 
ed in the said voyage; "Yet the captain and 
crew of the vessel, in violation of the orders 
of the defendant, did carry the said brig to 
the port of Havana;" whereby, &c. Fourth 
plea. The fourth plea, in substance, was: 
That on the 30th of December, 1820, the 
brig being at Crooked Island, to take in a 
cargo of salt for the defendant, to be car- 
ried direct to Mobile, the defendant procur- 
ed insurance to be made from Crooked Is- 
land to Mobile; yet the captain and crew, 
well knowing the premises, and without the 
consent of the defendant, deviated from the 
said voyage without lawful authority or 
excuse, and proceeded from Crooked Island 
to Ragged Island; in consequence of which 
deviation the brig was lost, and the insur- 
ance became void. To the three last pleas 
there were general demurrers, and joinders. 

Mr. Barrell for the plaintiffs, to show that 
the matters pleaded in these pleas were not 
conditions, or covenants precedent, cited 5 
Petersd. Abr. 313, 314, 318, 325, 326, 32S, 329; 
Havelock v. Geddes, 10 Bast, 555; Ritchie 
v. Atkinson, Id. 295; Shields v. Davis, 6 
Taunt. 65; Davidson v. Gwynne, 12 East, 
381; Sheels v. Davies, 4 Camp. 119; Cole v. 
Shallet, 3 Lev. 41, 5 Petersd. Abr. 390; Born- 
mann v. Tooke, 1 Camp. 377. 
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Mr. Bradley and Mr. Coxe, contra, con- 
tended that obedience of orders was, in the 
nature of things, precedent to the right to 
recover for the use of the vessel; that freight 
is not earned until the end of the voyage, 
and the delivery of the goods; that the con- 
tract of freight is entire; that, in the pres- 
ent case, nothing was due until the end of 
the twelve months for which the vessel was 
hired; that the question whether a covenant 
be precedent or not depends more on the 
nature of the covenant than on its words. 
They cited Havelock v. Geddes, 10 East, 555; 
Ritchie v. Atkinson, Id. 295; Shields v. Da- 
vis, 6 Taunt. 65; Davidson v. Gwynne, 12 
East, 381; Sheels v. Davies, 4 Camp. 119; 

• 5 Petersd. Abr. 314, note, 329, 347, 36S; Ho- 
tham v. East India Co., Doug. 272; Consta- 
ble v. Cloberie, Palm. 397; Bornmann v. 
Tooke, 1 Camp. 377; Osgood v. Groning, 2 
Camp. 46G; Luke v. Lyde, 2 Burrows, 882; 
Cook v. Jennings, 7 Term. R. 381; Olhsen 
v. Drummond, 2 Chit. 705; Com. Cont. 323; 
Penoyer v. Hallett, 15 Johns. 332; Liddard 
v. Lopes, 10 East, 526; Caze v. Baltimore 
Ins. Co., 7 Cranch (11 XL S.) 362; Selw. N. 
P. "Covenant," 444; 4 Bac. Abr. 627, "Mer- 
chant," H.; Byrne v. Pattison, 2 B. & A. 17; 
S. C. Abb. Shipp. 270, note; 2 Bac. Abr. 
"Covenant," D; 2 Selw. N. P. 439; Jac. Sea 
Laws, 229; Abb. Shipp. 134, 163, §§ 13, 209; 
Ritchie v. Atkinson, 10 East, 306; Magal- 
haens v. Busher, 4 Camp. 54, 55, 389; Abb. 
Shipp. 133, 179, 265, § 19; 3 Chit PL 96, 317, 
319, 490, 492; 5 Petersd. Abr. 341, §§ 2, 345, 

* 346; Clarke v. Gurnell, 1 Buls. 167; Mack- 
rell v. Simond [2 Chit. 666], Abb. Shipp. 209, 
267; Bright v. Cowper, 1 Brownl. & G. 21; 
Smith v. Wilson, 8 East, 445. See, also, Cole 
v. Shallet, 3 Lev. 41; Shower v. Anderson, 
T. Jones, 216; Porter v. Shephard, 6 Term 
R. 665; Campbell v. Jones, 6 Term. R. 571; 
Thorpe v. Thorpe, 1 Salk. 171; Gibbon v. 
Mendez, 2 Barn. & Aid. 17; Vallejo v. Wheel- 
er, Cowp. 144, 147, 154, 155; Hutton v. Bragg, 
2 Marsh. C. P. 339; S. C. 7 .Taunt. 14; Trin- 
ity House v. Clark, 4 Maule & S. 288; Saville 
v. Campion, 2 Barn. & Aid. 503, 5. Petersd. 
Abr. 299; Paul v. Birch, 2 Atk. 621; Frazer 
v. Marsh, 13 East, 238; S. C. 2 Camp. 517; 
M'Intyre v. Bowne, 1 Johns. 229; Hooe v. 
Groverman, 1 Cranch [5 U. S.] 215; Fletcher 
v. Braddick, 2 Bos. & P. N. R. 182; Story, 
Abb. 33 (27); Cheriot v. Barker, 2 Johns. 
346; Tate v. Meek, 2 Moore, 27S, cited in 
2 Barn. & Aid. 509, not then reported; Yates 
v. Railston, 2 Moore, 294, also cited in 2 
Barn. & Aid. 509; "Yates v. Mennell, 2 Moore, 
297. 

[See Cases Nos. 17,892 and 17,893.] 

CRANCH, Chief Judge. The second plea 
sets up, by way of defence, supposed breach- 
es of covenant, on the part of the plaintiffs, 
and the questions occur: 1st, whether any 
of the facts stated constitute such a breach 



of covenant on their part; and, 2d, if so, 
then whether the covenants, so broken by 
the plaintiffs, were precedent covenants on 
their part. Both of which questions must 
be answered in the affirmative, or the plea 
must be adjudged bad. Do any of the facts 
averred in the plea constitute a breach of 
covenant on the part of the plaintiffs? The 
facts stated in that plea are, that the brig 
did not pursue the voyage and voyages which 
the defendant ordered and appointed for her, 
and cany on the legal trade in which the 
defendant engaged and employed her, but 
did, without any sufficient or lawful cause 
therefor, depart and deviate from the same; 
and did, on the 27th of November, 1820, while 
subject to the control of the defendant, omit 
and fail to proceed from Port au Prince to 
Crooked Island, as the plaintiff had ordered 
and appointed, and proceeded to Havana, 
against the orders and directions of the de- 
fendant; and on the 30th of December sailed 
from Crooked Island to Ragged Island, in- 
stead of proceeding to Mobile, according to 
the orders of the defendant; by which de- 
viation, and violation of orders the voyage 
was defeated, and the vessel and cargo lost, 
on the 20th of January, 1821. This plea is 
founded upon the supposed obligation of the 
plaintiffs, either by express covenant, or by 
implied duty as owners, to see that the brig 
should perform such voyages as the defend- 
ant should indicate; and that the discharge 
of such obligation or duty was a condition 
precedent to the right of the plaintiffs to 
recover the sum stipulated to be paid for 
the hire of the brig. No such express cov- 
enant is found in the charter-party. 

The only express covenants, on the part 
of the plaintiffs are: (1) To let or hire the 
brig to the defendant, to be used by him, 
from Bath to Havana, and from thence to 
Mobile or elsewhere, in any legal trade, for 
the term of twelve months; (2) that she 
shall be tight, stiff, stanch, and strong, well- 
victualled and manned, at the plaintiffs' 
expense, during that period; the dangers of 
the seas excepted. If there be any cove- 
nant that the brig should go to Havana, or 
any other port, it is a covenant on the part 
of the defendant, and for the security of the 
plaintiffs; for if the brig had never arrived 
at Havana, the plaintiffs, according to the 
case of Gibbon v. Mendez, 2 Barn. & Aid. 
17, could never have recovered any thing 
for the hire; because no payment was to be 
made by the defendant until the arrival of 
the brig at that port Nor was there an 
implied obligation upon the plaintiffs, as 
owners, to see that the brig should perform 
such voyages as the defendant should indi- 
cate. The possession of the whole vessel 
and crew was delivered to the defendant, to 
use them in such voyages, and in such law- 
ful trade as he should think proper with 
the single limitation of going first to Ha- 
vana. In that respect, the vessel, the mas- 
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ter, and mariners "were, as is admitted by 
the plea, subject to the order and control 
of the defendant. He had a right to direct 
the lading and destination of the brig, and 
he was to pay all port charges and pilot- 
ages at every place to which she might go. 
No orders, in these respects, were to .be 
given to the master or mariners, by the plain- 
tiffs. That it -was the intention of the par- 
ties that the possession of the brig should 
belong to the defendant is evident from his 
covenant in the memorandum at the foot of 
the charter-party, that in case of a war with 
Spain, he should deliver the brig to the 
plaintiffs at Bath, "he paying charter at the 
rate within specified until the time she is 
so delivered, the dangers of the seas and 
enemies excepted." 

In regard, therefore, to the destination and 
loading of the vessel, the defendant himself 
was owner pro hac vice; and the plaintiffs 
were under no implied obligation to see that 
the specific voyages should be performed, 
which the defendant might project. This 
was not a contract of freight, but of hire. 
The plaintiffs did not covenant to carry 
goods, or to perform any specific voyage. In 
Story, Abb. Shipp. p. 273, it is said, that if 
the price of transportation of goods be paid 
upon their being laden on board the vessel, 
even "this payment, although commonly call- 
ed freight, is not properly so denominated, 
that word denoting the price rather of ac- 
tual carriage than of receiving goods in or- 
der to be carried; and therefore in the ease 
of Blakey v. Dixon, 2 Bos. & P. 321, the 
court, admitting that an action might be 
brought for money agreed to be paid on re- , 
ceiving the goods on shipboard in order to 
be transported, decided that such money 
could not be recovered by the name of 
freight." Freight is a compensation for the 
carriage of goods. Watson v. Duykinck, 3 
Johns. 335. In the present charter-party the 
word freight is cautiously avoided, even at 
the expense of some awkwardness of expres- 
sion. The plaintiffs agree to "let, or hire," 
not "let to freight," as is usual in charter- 
parties of affreightment. The instrument is 
called "this memorandum of an agreement;" 
not "this charter-party of affreightment," as 
is usual in contracts for freight. The word 
voyage is not used in any part of the instru- 
ment, probably because that word, in com- 
mon acceptation, includes. the idea of a mer- 
cantile adventure, and not merely the act of 
going from one port to another; and because 
the price to be paid was for the time and 
ability to use the vessel, and not for the ac- 
tual use of her. The word "freight" was 
probably avoided because it implied an ac- 
tual transportation of goods, and it might 
possibly be said that no freight would be due 
if no goods should be transported. The usual 
words "for a voyage," were probably avoid- 
ed because it might be said that no freight 
would be earned until the voyage should be 
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ended. The parties have substituted the- 
word "charter" for the usual term "freight." 
Thus the defendant agrees "to pay $600 from 
time to time as the charter of the said brig 
amounts to that sum: that is to say, when 
the said brig earns §600, at the rate of the- 
before-mentioned charter, it is to be paid in 
Spanish milled dollars," &c. And again, the 
defendant agrees "that the charter shall com- 
mence nine days before the brig's leaving- 
the wharf for sea;" and in the memorandum 
it is provided that, in a certain event, the 
defendant is to deliver the brig to the plain- 
tiffs at Bath, "he" (the defendant) "paying- 
charter at -the rate within specified." The- 
defendant was at liberty to take in goods on 
freight. In that case the defendant would 
be entitled to the freight and the plaintiffs 
to the hire, or the charter, as it is called in 
the agreement; and each might insure his 
own interest. The plaintiffs might insure the 
hire the defendant the freight: If the de- 
fendant had taken in goods on freight, the 
shipper's remedy for non-delivery of those 
goods would have been against the defend- 
ant- as owner pro hac vice, and not against 
the plaintiffs. The court is therefore clearly 
and unanimously of opinion that this is a 
case of hire and not of freight. The price- 
was earned by time, not by the carrying of 
goods, or the ending of a voyage, except as to 
the payment of the first sum of $600 at Ha- 
vana. The arrival of the vessel at Havana 
was a condition precedent to the payment of" 
that sum, not because it was the freight oC 
goods, nor because the voyage was there 
ended; but because, until the arrival of the 
brig at Havana the .casus foederis would not 
have occurred. 

The court being of opinion that there was 
no obligation upon the plaintiffs, either ex- 
press or implied, to see that the vessel per- 
formed the voyage, projected by the defend- 
ant, it is unnecessary to consider the other 
question, viz. whether the plaintiffs' dis- 
charge of such an obligation, if it had ex- 
isted, would have been a condition precedent 
to the payment of the sum stipulated to be- 
paid for the hire of the vessel; and all the 
cases may be laid aside which were cited to- 
show that freight is not due until the goods 
are delivered, or the voyage ended; and to- 
show what covenants are precedent, and 
what are mutual. The court has carefully 
examined the authorities cited, and many 
more, to show in what cases the owner, and 
in what the charterer, sliall be considered as 
the owner pro hac vice; and they find no case 
in which the charterer has been held to be 
owner pro hac vice, so strong as the present; 
and none in which the possession of the ves- 
sel, for the time, has been more completely 
transferred to the charterer. It would oc- 
cupy too much time to remark particularly 
upon the authorities which have been con- 
sulted upon that point. 

The court has also examined the declara- 
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tion, ana can see no substantial fault in it; 
and -^e are unanimously of opinion that the 
2d plea is bad. The 3d plea avers a devia- 
tion by the master and crew, while the ves- 
sel was lawfully subject to the orders and 
directions of the defendants; and the 4th 
plea avers that the captain and crew devi- 
ated, whereby the vessel and insurance were 
lost. The court is of opinion that both these 
pleas are bad for the reasons before given 
in regard to the 2d plea. 

After the opinion of the court was given, 
the cause came on for trial upon the issue 
joined upon the first plea, which was, in sub- 
stance, that the defendant "hath paid to the 
said plaintiffs all and every such sums of 
money as were become due and payable from 
the defendant, according to the tenor and 
effect, true intent and meaning of the said 
articles of agreement; and of this he puts 
himself on the country," and the plaintiffs 
likewise. 

Upon the trial of this issue, Mr. Barrell, for 
plaintiffs, offered the deposition of Mr. "Web- 
er, the master of the brig, taken under a 
commission from this court. 

Mr. Bradley, for defendant, objected that 
it did not appear that William Terry, who 
certifies himself to be a justice of the peace, 
and that the commissioners took before him 
the oath required by the commission, was a 
justice of the peace. 

THE COURT, however, overruled the ob- 
jection, saying that the certificate of the 
commissioners was sufficient evidence that 
the oath had been properly taken. They are 
quoad hoe the officers of this court, and are 
to be believed. 

In. the course of the trial, which occupied 
several days, THE COURT (ORANCH, Chief 
Judge, absent) instructed the jury, at the re- 
quest of the plaintiff's counsel, "that the 
plea is no traverse of any averment in the 
declaration necessary to establish the pri- 
mary obligation to pay what is therein de- 
manded, nor imposes on the plaintiffs any 
necessity, in supporting the issue on their 
part above joined, to prove any averment in 
their declaration; but that the whole onus 
probandi, under the affirmative plea of pay- 
ment, is on the defendant to prove such pay- 
ment as he has alleged;" the court being of 
opinion, and so expressing it to the jury, that 
upon the issue joined in this case, and which 
tne jury had been sworn to try, the defend- 
ant had assumed upon himself the burden 
of proving that he had paid the hire of said 
vessel for the time stated in the declaration, 
at the rate of $425 per month. 

The defendant took a bill of exceptions and 
carried the cause to the supreme court, where it 
was reversed (5 Pet [30 U. SJ 141), for error 
m that instruction; but Mr. Justice THOMP- 
SON, who delivered the opinion, intimated that 
the judgment of this court upon the demurrer, 
was probably correct 
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WINTER et al. v. UNITED STATES. 

[Hempst 344.] i 

District Court D. Arkansas. Oct, 1848. 

Spanish Land Guant—Opex Concession— Neces- 
sity of Suuvey — In extifi cation 
of Monuments. 

1. Hearsay and reputation are not admissible 
to proye particular facts in a contest as to pri- 
vate rights, and hence proof that a stone mon- 
ument was reputed to have been put down to 
designate a private grant cannot be received. 

2. By the laws and ordinances of Spain, and 
the regulations and usages of the province of 
Louisiana, the survey of an open concession or 
grant was necessary to give it locality and to 
perfect the title in the grantee, and without 
which private was not separated from public 
property, nor was the grant valid as against the 
government which made it, and hence not valid 
against the United States. 

[Approved in De Yillemont v. U. S., Case No. 
3,839; Cited in Glenn v. U. S., Id. 5,481.] 

3. The regulations of Count O'Reillv, of 1770; 
those of Gayoso, of 1797; those of Morales, of 
1797; the regulations existing in Florida as to 
the survey of lands, and decisions of the su- 
preme court of the United States on that sub- 
ject, referred to and commented on at large. 

4. A survey of lands under the Spanish gov- 
ernment, as with us, meant and consisted in the 
actual measurement of land, ascertaining the 
contents by running lines and angles, with com- 
pass and chain; establishing corners and bounda- 
ries, and designating the same by marking 
trees, fixing monuments, or referring to exist- 
ing objects of notoriety on the ground, giving 
bearings and distances, and making descriptive 
field notes and plots of the work [Ellicott v. 
Pearl] 10 Pet. [35 U. S.] 441; [U. S. v. Hanson] 
16 Pet [41 U. S.] 198. 

[Cited in Muse v. Arlington Hotel Co., 68 
Fed. 641.] 

5. A warrant or order of survey could be ex- 
ecuted by the surveyor-general of the province 
of Louisiana or by any deputy appointed by 
him, or by the district surveyor, or by the com- 
mandant of a post, or by a private person spe- 
cially authorized by the governor general or 
intendant; but Spain never permitted individ- 
uals to locate their grants by mere private sur- 
vey. 

6. The supreme court of the United States 
has decided in various cases, that an actual 
survey of an open concession was a necessary 
ingredient to its validity, and that it must also 
have been an authorized survey to sever any 
land from the royal domain. These cases cited. 

7. A party is bound to abide by his own plead- 
ings, and cannot therefore be permitted to prove 
any thing in opposition -thereto. 

8. Therefore a petition which prays for the 
confirmation of an- indefinite grant, and shows 
on its face by express averment, that the same 
was not surveyed, presents a case in which the 
claim must be rejected. 

9. Fixing a stone post or monument at any 
particular spot with however much solemnity, 
was not equivalent to a survey, nor could it in 
the very nature of things designate any particu- 
lar or specific land, and it was, therefore, an 
unauthorized act not recognized by the Spanish 
government 

10. No usage or custom can prevail against 
an express law of the lawmaking power. 

i [Reported by Samuel H. Hempstead, Esq.] 
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11. Under the , government of Spain, as well 
as, by the civil law, conditions in grants were 
required to be performed, and were not inserted 
as mere matters of form. 

12. A grant of one million of arpens of land, 
at the port of Arkansas, made by the Baron de 
Carondelet governor-general of Louisiana, to 
Elisha "Winter, on the 27th of June, 1797, re- 
jected, because the grant did not designate any 
particular land, and was not designated and as- 
certained by an authorized survey. 

Petition for the confirmation, of a Spanish 
grant, determined in the district court of the 
United States for the district of Arkansas, 
under the act of congress of the 26th of 
May, 1824 (4 Stat 52), before Benjamin 
JOHNSON, District Judge. The facts of the 
case are sufficiently stated in the opinion of 
the court. A translation of the concession 
referred to in the petition and thereto at- 
tached, was "as follows: 

"The Baron De Carondelet, Knight of the 
Religious Order of St John, Field Marshal 
of the Royal Armies, Governor-General and 
Vice Patron of the Province of Louisiana 
and West Florida, Inspector of the Troops of 
the Same, &c. Being desirous to promote 
the population and agriculture by all the 
means adapted to the political circumstances 
of the times, and adverting to the proposals 
made to the government by Elisha Winter, 
to the end of. forming a settlement in the 
post of Arkansas, for the cultivation of flax, 
wheat, and hemp; therefore, in order to re- 
alize said object, I presently concede to said 
Elisha Winter one thousand arpens of land 
square, to William Winter five hundred ar- 
pens square, to Gabriel Winter five hundred 
square, and to Samuel Price, Richard Price, 
William Hubble, John Price, William Rus- 
sell, Joseph Stetwell, and Walter Karr, fif- 
teen arpens of land in front by forty in 
depth, to each of them respectively, in con- 
sideration of the good information given to 
me of their excellent deportment and good 
principles, under the express conditions, that 
as soon as they shall have settled themselves 
on their respective surveys, which the com- 
mandant of the post will cause to be exe- 
cuted, there shall be delivered to each one 
his title deed in due form; that the settle- 
ment is to be made as united and as closely 
connected as possible, nor are any other 
American families to be admitted than those 
above named, and such as the government 
may permit to settle, which permission may 
be given in the mean time by the command- 
ant to the good colonists, such as Spanish, 
French, German, and Irish, who shall make 
application; but no manner of admission 
shall be granted to vagabonds, and for any 
contravention of this clause the command- 
ant will be held responsible. Provided, that 
if in the term of one year the lands appro- 
priated in this document to the families 
-above named, respectively, are not occupied, 
this concession shall be void, which shall be 
attended to in all its parts by the com- 
mandant of the district, who is charged with 
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the strict execution of the whole, consistent 
with the beneficence and humanity of the 
Spanish government. The present given at 
New Orleans, the 27th of June, 1797. 

"ili. S.] The Baron De Carondelet 

"Andrez Lopez Armisto." 

Among various exceptions to testimony ad- 
duced by the petitioners, was one to the dep- 
osition of William Russell. The material 
parts of the deposition were as follows:— Wil- 
liam Russell being duly sworn, says, the 
first time he was at the post of Arkansas, 
was either in 1812 or 1813; that he then 
heard the grants to the Winters frequently 
spoken of, and that it was the general un- 
derstanding of the community at the post 
of Arkansas, that three grants, one to Elisha 
Winter, one to William Winter, and one to 
Gabriel Winter, had been made by the Span- 
ish government; that William Winter had 
settled on the lands granted to him, very 
soon after the grant was made, and that he 
continued to reside on it until his death, and 
was buried on it It was generally under- 
stood and reported at the post, that Elisha 
Winter, sopn after the date of the grant, 
brought from Lexington, Kentucky, a hewn 
stone or monument, three or more feet long, 
and of large size, which was established un- 
der the superintendence of Don Carlos De 
Villemont, the then Spanish commandant oi 
the post, in 1798, as the south-east corner 
of the tract granted to Elisha Winter, and 
as the south-west corner of the tract granted 
to William Winter. The place pointed out 
to me, as that where William Winter settled 
and lived and died, was north of east of 
the corner-stone, and one mile and a half 
from it The grant to William Winter was 
generally understood, and reputed at the 
post of Arkansas, in 1812 or 1813, to lie east 
of that granted to Elisha Winter; that the 
lines of these tracts were to be run to the 
cardinal points, and that the line dividing 
them was to be run north from this corner- 
stone. He has heard the said Don Carlos 
De Villemont say, that the stone was planted 
with a good deal of public ceremony for the 
purpose of putting the grantees in posses- 
sion of their lands. As to these matters he 
has no personal knowledge, and what he 
does know and states is derived from hear- 
say and reputation. In 1816 or 1817, he was 
at the said corner-stone, which had then fall- 
en down and was lying on the ground; but 
it was generally said to be at the same spot 
where it was first set, in 1798. 

To this deposition the United States, by 
S. H. Hempstead, district attorney, excepted 
on the ground that it was formed of "mat- 
ters of hearsay and reputation as to par- 
ticular facts, and therefore inadmissible." 
An exception was also taken to the state- 
ment of Don Carlos De Villemont, made be- 
fore Frederick, Bates in 1813, on the ground 
that the latter had no authority to take it. 

These exceptions having been argued by 
Daniel Ringo, for the petitioners, and S. H. 
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Hempstead, Dist. Arty., for the United 
States, THE COURT, on the 7th of Septem- 
ber, 1846, delivered the following opinion:— 

OPINION OF THE COURT (JOHNSON, 
District Judge). The first exception is to 
the second deposition of William Russell. 
It is not deemed necessary to notice any oth- 
er ground of exception to this deposition 
than the one which relates to hearsay and 
reputation. The court heretofore ruled in 
this case, that hearsay and reputation was 
not admissible to pro re particular facts in 
a contest as to private rights; and it may 
not be improper briefly to state the reasons 
on which the rule is based. It is certainly 
a general and long established principle of 
the law of evidence, that hearsay and repu- 
tation is not competent to prove any fact in 
a court of justice. The reason is that evi- 
dence ought to be given under the sanction 
of an oath, and an opportunity aiforded of 
cross-examination. It is also unquestionable, 
that there are some exceptions, which are 
probably as ancient as the rule itself, and 
which are allowed, either because the dan- 
ger attending such evidence is not likely to 
occur in the excepted cases, or because great- 
er inconvenience would result from its ex- 
clusion than its admission; and among 
these exceptions are questions relating to 
public rights. In these cases common repu- 
tation is admitted, because such rights being 
matters of public notoriety, and of great 
local importance, become a continual sub- 
ject of discussion in the neighborhood, where 
all have the same means of information, 
and the same interest to ascertain the claim. 
1 Phil. Ev. 24S; Weeks v. Sparke, 1 Maule & 
S. 679; Morewood v. Wood, 14 East, 329. 
The boundaries of parishes or manors may 
be thus proved, because they are more or 
less of public concern; and it is not to be 
doubted that if a contest should arise be- 
tween two states or two countries, as to 
boundary, general reputation would be ad- 
missible. Gris. Eq. Ev. 220. The tradition, 
however, of a particular fact, as that a post 
or stone was put down, or turf dug in a par- 
ticular spot, is not competent evidence to 
establish a private right, because it is not a 
matter of public concern in which the com- 
munity are interested. This rule is undoubt- 
edly sustained by the English cases, and 
by the weight of authority in the American 
courts. 1 Phil. Ev. 250; 3 Term R. 709; 5 
Term R. 123; 14 East, 330; 1 Price, 253; 
1 Anstr. 29S; Cherry v. Boyd, Litt. Sel. 
Cas. 7; Lee v. Tapscott, 2 Wash. (Va.) 276; 
U. S. v. Kingsley, 12 Pet. [37 U. S.] 483; 
Elecott v. Pearl, 10 Pet. [35 U. S.] 412. The 
whole object and scope of Russell's deposi- 
tion is to prove matters of reputation, or 
the voice of common rumor, which relate .to 
no public but to a strictly private right 
The petitioners are prosecuting a private 
claim in this court, in which the public are 
not interested in the sense contemplated by 



the rule as to public matters. The deposition 
of Russell is, in the opinion of the court, 
incompetent and inadmissible as evidence, 
and must be rejected. 

The third exception is to the testimony of 
Don Carlos De Villemont, purporting to have- 
been taken before Frederick Bates, as com- 
missioner, in 1813. The main ground relied 
on by the district attorney to exclude this- 
testimony is, that "the recorder of land titles, 
acting as commissioner, had no jurisdiction 
over the ease, and had therefore no authority 
to take the testimony." By an act of con- 
gress of the 13th of June, 1812 (2 Stat. 748), 
power was vested in the recorder of land 
titles to investigate and report on certain 
Spanish and French claims in the state of 
Missouri. His authority appears to have 
been confined to two classes of cases; first, 
to the claims of persons who were then ac- 
tual settlers on the land they claimed, and 
whose claims had not been before that time 
filed with the recorder of land titles. Such 
persons were allowed to file a notice in writ- 
ing, stating the nature and extent of their 
claims, and the written evidences thereof, 
which were directed to be recorded. Sec- 
ond, to claims which had been presented 
to the board of commissioners of Missouri, 
but had not been decided on by that board. 
The recorder has authority to take testimony 
in these two classes of eases. 1 Land Laws, 
622. Now this ease could not belong to the 
first class; because the claimant was not 
then an actual settler on the land; nor did 
he file any notice of claim with the record- 
er. Nor could it belong to the second class, 
because, although it had been before the 
board of eommissiouers, it had been reject- 
ed by that board. It had therefore "been de- 
cided on," and whether rightfully or wrong- 
fully, it was not his province to determine. 
It was certainly not the intention of con- 
gress, either by that or any subsequent law, 
to give him authority to reinvestigate either 
confirmations or rejections of claims made 
by the board of commissioners. 'Strother v. 
Lucas, 12 Pet. [37 U. S.] 454. This case, then, 
was not regularly before him; he had no ju- 
risdiction over it for any purpose whatever, 
and it must therefore follow that he had no 
authority to take the testimony, and that it 
is of no more force or validity than a mere 
ex parte statement. It must, therefore, be 
excluded. The second deposition of William 
Russell, and the testimony of Don Carlos 
De Villemont, must be rejected and sup- 
pressed. 

The remaining exceptions of the district at- 
torney to the evidence adduced by the peti- 
tioners, will be reserved for decision till the 
final hearing of the cause. Depositions sup- 
pressed. 

Samuel C. Roane and Frederick W. Trap- 
nall appeared as counsel for the petitioners. 
Daniel RIngo was also of counsel for the pe- 
titioners, who argued the law and facts of 
the case at great length. The following is 
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a synopsis of his argument, and the points 
and authorities referred to by him: — 

The grant is indisputably proven. The 
lands granted are at the post of Arkansas. 
Is not this definite? Cannot a survey be 
made from it? The lands were granted for 
settlement and agriculture, as isjmrtieular- 
ly shown on face of the grant They were 
granted June 27, 1797, to be settled in one 
year. In the winter or spring following, all 
the grantees removed to the post and settled 
there as agricultural farmers, embarked in 
a business not previously followed by them, 
and remained there engaged in such business 
until at and after the United States took 
possession of the country, a period of seven 
years at least. This is proven by Stilwell 
and Many. Their settlement was upon the 
nearest vacant land to the post; the land 
between their settlement and the post was 
occupied by and granted to others. This is 
proven by Stilwell and Pelham. They re- 
moved there with the avowed design of 
settling on lands granted them by the Span- 
ish government, and induced Stilwell to re- 
move with them to occupy lands granted to 
him by the same instrument. This is proven 
by Stilwell. Winter procured in Kentucky, 
and brought with him to Arkansas, a stone 
two feet long, avowedly for a corner monu- 
ment to the lands granted him, which, short- 
ly after their arrival at the post, was taken 
to his dwelling, and thence to a place some 
two miles distant, and planted in the ground 
upright, just outside the lands granted to 
and occupied by others, where it has ever 
since remained. This is proven by Stilwell. 
Winter, thenceforward, claimed there the 
quantity of land given by said grant; his 
claim was notorious, and must have been 
known to the commandant, and he exercised 
acts of ownership by occupancy, and by bar- 
tering some of it with Stilwell's father. The 
settlement at the post consisted then of some 
forty or fifty families, confined within the 
compass of four or five miles from the post 
Proven by Stilwell. Stilwell's father was 
put into possession of his land by the com- 
mandant; and in the same manner was 
every one who settled at the post invested 
with the land occupied by him. The grant 
contained an order to the commandant to 
put the grantees in possession of the grant- 
ed lands; establish the boundaries of their 
lands respectively; whereupon a title deed 
in form should be given to each, and provid- 
ed that if the lands granted were not occu- 
pied by the families named in the grant 
within one year, the concession should be 
void. Settlement on the granted lands with-. 
in one year, was the only condition prescrib- 
ed to the grantees; the commandant was char- 
ged with the duty of establishing the bound- 
ary, or making the surveys, and forbid to 
admit other Americans, not named, as set- 
tlers. This proves, incontestable that the 
commandant possessed and exercised the 
control of the settlements made at the post, 
30 Fed.Oas.— 23 



or within his jurisdiction, allowing only such 
persons to settle there as he was ordered 
by his superior, or himself judged proper to 
admit, and excluded such as he was directed, 
or chose, from settling. Also that he pre- 
scribed to each the place of his settlement, 
which was to be as united and contiguous as 
possible; and he is commanded expressly to 
attend to the strict execution thereof in all 
its parts. 

What was it that the commandant was 
thus enjoined to attend to, and do or see 
done? (1) To survey, cause to be surveyed, 
or establish the boundaries of the lands 
granted. (2) To see that each family to 
whom the lands were granted was estab- 
lished on the same within one year from the 
date of the grant. (3) To see that no more 
or other American families than those named 
were admitted to settle on said lands. Did 
he perform these orders? The Winter fam- 
ilies and Stilwell removed to the post, and 
were settled and established there as early 
as the spring of 1798; Stilwell was form- 
ally put into possession by the command- 
ant; the Winters at once made extensive 
improvements, erected permanent buildings, 
cleared lands, cultivated wheat, flax, hemp, 
and cotton; brought to the country sheep 
and other stock, the first that were ever 
there, and slaves and hired men; brought a 
stone to be planted as a monument on comer 
to the land granted, which was planted with- 
in two weeks after their arrival at a place 
contiguous to, but outside of the lands then 
occupied by others, so that a line extended 
west and east from it would embrace their 
settlement north of such line, in the quan- 
tity of lands granted to them; continued 
their settlement at the same place for seven 
years under the Spanish government, claim- 
ing the land as their private property under 
said grant, and that said stone had been 
planted by the commandant as the south- 
east corner of E. Winter's tract. These facts 
were notorious; were much talked of; were 
known to the various commandants, who 
never molested them, or denied their right, 
as claimed; nor did they ever complain that 
the commandant had not done what was re- 
quired of him, nor did the governor ever 
complain that his orders had not been exe- 
cuted. The commandant was a public offi- 
cer, and the law presumes that he dischar- 
ged his duty, and the presumption is there- 
fore irresistible- that he established the 
boundary of the lands granted to Winter 
and his sons; that he caused said stone to 
be planted as a monument of such boundary; 
that it indicated the south-east corner of the 
tract of Elisha Winter; and that he saw the 
Winter family established on the lands so 
granted to them, according to his orders 
and the usages and customs then observed 
at said post As to presumption, Hartwell 
v. Root, 19 Johns. 345; Ross v. Reed, 1 
Wheat. [14 I/. S.] 482; Frost v. Brown, 2 
Bay, 133. 
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With this conclusion every act of the par- 
ties accords; while no one fact has been or 
can be adduced to militate against this pre- 
sumption; let us see. The grant was made 
June 27, 1707. By it the commandant was 
required to set apart to each family the 
lands granted; and they were to establish 
themselves on the lands so granted and set 
apart for them respectively within one year: 
these facts are incontestably proven. Winter 
procured in Kentucky and brought to Ar- 
kansas a hewn stone of large size, two feet 
long, — there was no other such at or near 
the post,— removed to and settled at the post. 
The stone was set up conspicuously in the 
prairie immediately after. Winter claimed 
the land to the extent of the grant north- 
wardly, claimed the stone as his southeast 
corner. All these facts were notorious at 
the post in 1798, and thenceforward; no one 
then controverted his rights as claimed. But 
it has been said in argument that the stone 
may have been planted without the author- 
ity or direction of the commandant. For 
what purpose? Can a rational man sup- 
pose that Winter would have procured, trans- 
ported, and planted it, without any object? 
or that he would have planted it with the 
design of making title to lands not granted 
to him? or that the commandant would have 
suffered him to establish himself on the land, 
of which he publicly claimed this was a 
corner monument, and quietly occupy it for 
seven years under such claim, and to exer- 
cise all the acts of ownership over it? Such 
a supposition is directly opposed to the or- 
dinary conduct of men, to the usages of the 
Spanish authorities, to the express orders 
to the commandant, and utterly irreconcil- 
able with the acts and conduct of the par- 
ties, and the legal presumptions based on 
them. Nor could any of the parties at that 
period have anticipated a change of gov- 
ernment, or acted in reference to such event; 
nor can it be presumed that Winter, by such 
conduct, could have expected to make title 
to or hold the lands claimed by means other 
than those warranted by the laws, usages, 
and customs then prevailing in said district; 
so that no possible motive for planting said 
stone without the direction and authority of 
the commandant can be conceived. 

But it has been also urged that this Is a 
general grant, which could only be so lo- 
cated as to sever the granted lands from the 
domain, and make them the property of the 
grantees, by an actual survey thereof, made 
by or under the authority of the Spanish 
surveyor-general. To this we reply, that 
the governor-general, as viceroy, possessed, 
in regard to the disposal of the public lands, 
all the powers of the king. 1 White, New 
Recop. pp. 367-372; 2 White, New Reeop. 
p. 31, § 23; Id. p. 38, § 45; Id. p. 41, § 50; 
fee-simple right acquired in four years, Id. 
p. 49, § 75; grants not revoked without fault 
of grantee, Id. p. 99; as to mode of grants, 
surveys, &c, Id. p. 474; Morales's letter of 



Oct. 16, 1797; custom, 1 White, New Reeop. 
p. 360, tit. 7; as to dominion, Id. p. 85, ec. 1-4, 
mode of acquiring, Id. 91, cc. 9-11; Id. p. 
154, §§ 1-3; Id. p. 300, e. 7; Id. pp. 341-344; 
Smith v. U. S., 10 Pet. [35 U. SJ 326. He 
was neither restrained by any law or order 
of the king, nor could he be by any regu- 
lations of his predecessors, for his powers 
were equal to theirs, and he could limit or 
abrogate them in whole or in any particular. 

In the present grant he expressly orders 
the commandant of the post to establish the 
boundaries, or cause the surveys to be made, 
as he had an unquestionable right to do. 
It is in proof that no surveyor was then 
in the district of Arkansas, nor any actual 
surveys made for years thereafter. That 
post was a frontier, remote from the capital 
and exposed to Indian depredations, and no 
actual survey of these lands eould safely 
have been made; -whieh facts were doubt- 
less known to the governor, and fully ac- 
count for the orders given by him to the 
commandant to establish the boundaries of 
the lands, or cause them to be surveyed, 
thus dispensing with a survey by the sur- 
veyor-general of these lands. That no sur- 
vey by actual admeasurement and running 
and marking the lines was then made, is 
admitted; but that a boundary was fixed by 
the commandant, we insist is established: 
(1) By proof of the oeeupancy by the gran- 
tees. (2) By the planting of the stone as a 
monument of the boundary, and the marking 
of trees to indicate the boundary. (3) By 
the figurative plots of said tracts returned 
to and found in the land archives of said 
province and district. 

The lands at the post were then in Lower 
Louisiana (proven by Stoddard), and the 
archives belonged to the office at New Or- 
leans, the capital; and these plots were 
found in said archives in 1805, indorsed by 
Trudeau, the surveyor of said province; that 
they were received by him October 8, 179S, 
as appears by the certificate of Armesta; 
the same remained in the archives at New 
Orleans on the 1st March, 1808, as ap- 
pears by tne certified copies made on that 
day by Trudeau, the same person who had 
custody of the originals in 1798, and also 
In 1808; also in the records relating to said 
province taken to Florida on the surrender 
of Louisiana; the same evidence is found 
in 1808, and Trudeau, in April, 1808, again 
certifies that he took a copy of the original 
plot, and deposited the same among the ar- 
chives; and the same remains in said office 
in 1848, as appears by the testimony and 
certificate of Bringier, the present deposi- 
tory thereof, under the authority of the state 
of Louisiana. In 1S08, June 18, the copies 
of said plats, of 1st and 2d of March, were 
produced to the board of commissioners for 
Louisiana and recorded in the recorder's 
office established by the United States at 
St. Louis. At that time the whole was with- 
in the same jurisdiction; and copies from the 
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office at New Orleans, where the originals 
then were, -without additional authentication, 
were as conclusive as the originals or pro- 
tocols which by law must remain among 
the archives, and unless shown to be ante- 
dated or fraudulent, were conclusive. 1 
White, New Recop, tit "Proofs." Such 
copy, therefore, imported such verity as by 
law clearly entitled it to be used as evi- 
dence, and to be admitted to record by the 
United States recorder. Trudeau had been 
intrusted with the custody of these archives 
by the Spanish government, and they con- 
tinued in his custody afterwards under the 
authority of the .United States government; 
he was their lawful custodian, and he had 
a right, under the unaltered laws and usages 
in force iD the province, to authenticate cop- 
ies of them, as he did; nor was there then 
or now auy authorized imputation that such 
survey or plot was made at a different time, 
or received at a, different time from that 
stated by Trudeau, namely, October 8, 1798, 
or that such plots have not been in his office 
as public archives ever since. And can it 
now be presumed, without evidence, that they 
were not made and deposited in 1798, or 
that the plots of survey were not made by 
proper authority? If not made by such au- 
thority, would they have been received and 
kept on record as archives by the proper de- 
pository of the surveys as authentic evidence 
of title? Such presumption is contrary to rea- 
son, and not warranted by any principle or 
rule of law; but on the contrary, the pre- 
sumption from the facts is irresistible, that it 
was a plot or survey authorized in such case, 
constituting an authentic evidence of title in 
the grantees to the lands therein indicated. 
Otherwise it would not have been so officially 
filed and preserved by the lawful and proper 
depositary of such evidences of title; nor can 
he be presumed to have acted fraudulently in 
the matter. 

The evidence of genuineness of these plots 
is, therefore, at least prima facie, establish- 
ed; and there is no testimony contravening 
this fact. The presumption that the com- 
mandant executed the order of the governor, 
established the boundary of said lands, or 
caused said plots thereof to be made, is cor- 
roborated by these facts; and the stone be- 
ing mentioned thereon, as a point in the 
boundary, corroborates the evidence and pre- 
sumption that said stone was planted by the 
commandant, or his authority, as a monu- 
ment or evidence of the boundary of said 
lands. These copies of said plots, as stated 
above, were recorded by the board of com- 
missioners June 18, 1808. By acts of con- 
gress claimants were required, within a lim- 
ited time, to produce for record the written 
evidence of their right, under penalty that 
if not so recorded they should never be re- 
ceived in evidence in any court; which re- 
quirement Winters complied with June 18, 
1808, and his grant and these plots were 
then recorded by the recorder of the United 



States. But it has been said that the record- 
ing gives them no . character or validity, as 
evidence; that the recorder should record pa- 
I>ers produced without regard to their genu- 
ineness or otherwise, and that before a copy 
of such record can be read, the genuineness 
of the original must be proven by extrane- 
ous evidence. 

Can such be a fair exposition of the acts of 
congress requiring such documentary testi- 
mony? If so, the effect would be simply to 
impose burdens on the claimants, and seduce 
them into a fatal but delusive security as to 
the evidences of their titles, by requiring 
them, under the penalty of losing the benefit 
of such documents as evidences of their rights 
if they should fail to have them so recorded, 
and subjecting them to the expenses inci- 
dent to such recording. Such we cannot con- 
ceive to have been the design of the govern- 
ment, or the effect of the law; and we insist, 
that by recording them they were intended 
to be made evidence without further proof, 
as without such recording they are forbid- 
den to be received as evidence, in any court. 
1 Land Laws, 519, 528, 548, 620, 636, 640. 
If such be not the fact, no advantage what- 
ever could result to the claimants, but only 
advantages to the government, and burdens 
and prejudice to the claimants; a result not 
warranted by the spirit of the acts of con- 
gress, but directly opposed to it. See Mac- 
k-ay v. Dillon, 4 How. [45 U. S.] 445. Copies 
admitted by court in Missouri, and admission 
not disapproved. 

But from lapse of time, if from no other 
principles, the transcripts of these plots 
ought to be received as evidence, being from 
the proper office and made by the proper de- 
positary of the original papers, in which of- 
fice they are in this instance shown to have 
been since 1798, a period of fifty years, with- 
in which time witnesses to the transaction 
are presumed to have died or departed the 
vicinity, and especially such may be pre- 
sumed to be the case in the circumstances of 
the present case, the act having taken place 
under a foreign government, and seven years 
before the present government acquired jur- 
isdiction; the smallness and sparseness of 
the settlements, and the removal of many of 
the inhabitants on the change of govern- 
ment, as well as the death of all the parties 
to the transaction,— the grantees, the com- 
mandant, and the surveyor-general. See 
Duncan v. Beard, 2 Nott & McC. 406; Phil. 
Ev. 477, 479, and notes; 3 Phil. Ev. 1310; 
Jackson v. Laroway, 3 Johns. Cas. 283; Hew- 
lett v. Cock, 7 Wend. 371; Barr v. Grat?, 4 
Wheat. [17 U. S.] 213; Winn v. Patterson, 
9 Pet. [34 U. S.] 674; Patterson v. Winn, 5 
Pet. [30 U. S.] 240; 1 Starkie,Ev.343; [Thom- 
as v. Horlocker], 1 Dall. [1 U. S.] 14; Jack- 
son v. Blanshan, 3 Johns. 292; 10 Johns. 495: 
3 Har. & McH. 581; Id. 196; 1 Bay, 364; 2 
Nott & McC. 55; 2 Munf. 129; 2 Wash. [Va.] 
276; 6 Bin. 435; 2 Day, 2S0. 

It has been asked, also, who are the Mar- 
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quis. De .Casa Oalvo, and Andres Lopez Ar- 
mesta? We prove the signature of the lat- 
ter, and that he was secretary of the prov- 
ince, which may also be seen by the docu- 
ments published by authority of congress; 
•and by the same it is shown who the Mar- 
quis of Casa Oalvo was, and his official char- 
acter. 2 Land Laws, Append. 165, 166. 
These documents show the change of sover- 
eignty on the 30th November, 1803; they 
were deposited in the provincial archives, 
then under the dominion of the United States, 
December 28, 1803, and certified by Spanish 
officers, and now published as well authen- 
ticated. Spanish proclamation of May 18, 
1803, by Salcedo and Gasa Calvo, supposes 
and requests the continuance in office of the 
existing judicial and ministerial authorities. 
The dominion, as before stated, was deliver- 
ed November 30, 1803; October 31, 1803, con- 
gress authorized the president to vest in such 
person or persons as he might elect; the mili- 
tary, civil, and judicial powers, &c; and on 
the 26th March, 1804, passed acts for estab- 
lishing territorial governments, to take effect 
October 1, 1804, in which provision is made 
for continuing the existing laws,&e. By what 
laws and what officers was the country gov- 
erned in its municipal affairs after the change 
of dominion, and before the existing laws 
and officers were reenacted or reappointed by 
the United States? Surely there can be no 
doubt as to this; the existing laws and of- 
ficers remained until superseded by others 
appointed by the United States. The domin- 
ion only was changed, and every thing else 
remained as before. If this were not so, 
what was the situation of the province after 
the cession to France in 1800, and before 
the cession to the United States in 1803? 
The sovereignty or right of sovereignty was 
in France, but the actual government was 
administered by the existing authorities, and 
their acts of an administrative character, in- 
deed all their acts, have been recognized by 
the United States and by France. The of- 
ficial character of Don Vincent Folch is 
shown by document No. 29. 2 Land Laws, 
Append. 227. He was governor of Florida 
from November, 1796, to 1809, and from May, 
3.809, to October, 1809, and we present his 
official authentication, as such, of the docu- 
ments and plots of these lands, showing that 
they exist in the archives of Louisiana, re- 
moved to Florida by Oasa Oalvo; and his 
authentication under his seal, as viceroy of 
Florida, is as authoritative as the great seal 
of Spain, for as to the province, he stands in 
place of the king. Lincoln v. Battelle, 6 
Wend. 484; "Vandervoort v. Smith, 2 Caines, 
155; Packard v. Hill, 7 Cow. 434. 

In addition to these evidences (which ap- 
ply to all the cases), the testimony of Gabriel 
Winter establishes the position of the lands 
of Wm. Winter, the establishment of the cor- 
ner of his tract by De Villemont, and his in- 
vestiture of the land granted him by the 
commandant. He speaks from personal 



knowledge, is a competent witness, and is in 
every particular fully corroborated by other 
testimony; his interest, if any, is in the 
question only, which does not disqualify him. 
3 Starkie, 781; 1 Starkie, 84, 85. Gabriel 
Winter never occupied his land, nor was it 
occupied for him by any tenant of his. But 
if the proof establishes the grant,. and the 
fact that his land was set apart to him ac- 
cording to the usages of the Spanish govern- 
ment or orders of the governor, and can be 
identified, it is his. Now if the survey of- 
fered be evidence, although the plot is figura- 
tive only, it is sufficient; the place of begin- 
ning is easily identified, the geography of the 
country shows, where the lake on which it 
commences is situated, and this the court 
will judicially notice; and if there is any dif- 
ficulty about the identity (if the other facts 
requisite are established), the court should 
direct a survey, as was done in Florida in 
sundry cases. By establishing the Winter 
family on any portion of the lands granted, 
the condition of the grant as to occupancy 
was fulfilled, according to the usages then 
in force; but occupancy was not indispensa- 
ble, if the lands were set apart for him after 
being granted to him; they were severed 
from the domain and became his private 
property, and we prove that performance of 
specified conditions was not usual nor re- 
quired. Customs established control the gen- 
eral laws on subjects to which they relate,, 
and which they embrace. It is proved that 
there was no surveyor in Arkansas to 1802, 
which fact must have been known to the 
governor, and therefore his order required 
only the establishment of boundaries or be- 
ginning points for the surveys; and for the 
like reason, the custom, as proven, that lands 
were in that mode assigned to individuals, 
and they put in possession under and by 
such designation or establishment of bound- 
ary, is not only shown to have existed, but it 
existed of necessity. Where lands are oc- 
cupied under a grant, a survey may be pre- 
sumed. [O'Hara v. U. S.] 15 Pet. [40 U. S.l 
283. A copy of a deed required to be en- 
rolled is as good evidence as the original. 
Dick v. Baleh, 8 Pet. [33 U. S.] 33; Jackson 
v. Cole, 4 Cow. 587; Jackson v. King, 5 Cow. 
237; Peck v. Farrington, 9 Wend. 44. En- 
tries of surveys made in his office by regis- 
ters of land-office in Kentucky or Virginia 
are evidence of the facts, are public records, 
and it is not to be presumed that he would 
place on his records any thing not authorized; 
and facts proved by such records must be re- 
ceived as prima facie evidence. Gait v, Gal- 
loway, 4 Pet. [29 U. S.] 342, 343. So, we in- 
sist, the rule is as to matters recorded by the 
recorder of land titles, who is a sworn offi- 
cer, and those received and deposited as rec- 
ords or archives by the Spanish surve3 r or- 
general, from both of w T hieh officers we have 
authenticated copies of the figurative plots 
of Winter's survey or grant of lands, as also 
a sworn copy from the present depositary 



[30 Fell. Cas. page 357] 



.Case Ko. 17,895) WINTER 



and keeper of the- latter. Williams v. Shel- 
don, 10 "Wend. 654; People v. Denison, 17 
Wend. 312. 

A copy of an award recorded in a county, 
-which is afterwards divided, of lands situ- 
ated in the new county, is properly authenti- 
cated by the clerk of the old county. Jack- 
son v. Tibbits, 2 Wend. 592. And so, we in- 
sist, is now the rule as to records made in 
Louisiana, before the division, respecting 
lands now in Arkansas. Hearsay and gen- 
eral reputation competent testimony as to 
boundaries. 1 Phil. Ev. 249, 251. The acts 
and declarations of Winter, from the date of 
the grant to the date of his settlement at the 
post, in regard to his removal there, its ob- 
ject, the transportation of the stone and its 
object, as well as the declaration of Winter, 
extracted from Stilwell.by the examination 
of the United States," and in answer to in- 
terrogatories propounded by them, are com- 
petent proofs; the former are res gestse as 
to the matter, and the latter being proof elic- 
ited by the United States, they can neither 
impeach the witnesses or object to its compe- 
tency. What a deceased witness has sworn 
to at a former trial between the same par- 
ties, in relation to the same issue, is proper 
evidence. Jackson v. Crissey, 3 Wend. 251; 
Orary v. Sprague, 12 Wend. 41. We insist 
that the parties and issue were the same 
when- these cases were before the commis- 
sioners that they are now; and what wit- 
nesses then said, who are now dead, is good 
evidence, which embraces all the witnesses 
examined by said commissioners. See, also, 
Act Cong. 1824, § 4. 

S. H. Hempstead, Dist Atty., argued the 
case fully in behalf of the United States, on 
all the points presented; but to defeat the 
claim relied mainly on the position, that as 
the concession was indefinite in itself, a sur- 
vey was necessary to give it locality, and 
as no survey was ever pretended to have 
been made, the concession was void. As to- 
the necessity of a survey, which was the 
turning point in the case, the following is a 
synopsis of his argument The survey of 
lands was always a matter of the first im- 
portance in the province of Louisiana. It 
was generally expressed and always implied, 
in all grants not capable of complete indenti- 
fication by natural boundaries. They were 
made upon conditions that they were not to 
interfere with previous grants, or in the very 
phraseology of the grants themselves, "with- 
out prejudice to third persons," which most 
strongly implied the necessity of a survey 
as the only practicable mode of conforming 
to this requisition. Actual survey and the 
actual demarcation of boundaries, by persons 
properly authorized, were the only means by 
which authentic ofiicial evidence could be 
furnished of the location of grants, and the 
separation of private from public property. 
Without going further back than 1754, the 
royal regulations and orders, the regulations 
of the several governors and those of the in- 



tendants from that time to the acquisition of 
Louisiana, affords ample evidence of the 
truth of the proposition, to say nothing of 
the uniform usage of the provincial govern- 
ment upon that subject^ It is prescribed in 
the royal regulations, of October 15, 1754. 
The sixth clause was based on the fact that 
many grants, sales, and compositions of 
lands, made after the year 1700, we're held 
by the grantees, without having been sur- ' 
veyed or valued, and directs that confirma- 
tions should be withheld until such surveys 
and valuations should be executed. The 
seventh clause also speaks of survey and 
valuation. 2 Land Laws, 52. Count O'Reil- 
ly, invested with unlimited civil and mili- 
tary powers, was sent by the king of Spain, 
in 1769, to the province of Louisiana, for 
the purpose of establishing there a perma- 
nent civil and military government. He 
states that the king had been pleased by his 
patent, issued at Arauguez, the 16th April, 

1769, to delegate to him powers to establish 
in the military, the police, the administra- 
tion of justice, and in the finances, such reg- 
ulations as should be conducive to the serv- 
ice and the happiness of his majesty's sub- 
jects in the colony. On the 18th February, 

1770, O'Reilly established general regula- 
tions with regard to granting the royal do- 
mains. The 12thJs as follows: "All grants 
shall be made in the name of the king by 
the governor-general of the province, who 
will at the same time appoint a surveyor to 
fix the bounds thereof, both in front and 
depth, in presence of the judge and of two 
adjoining settlers, who shall be present at 
the survey; the above-mentioned five per- 
sons shall sign the process verbal which 
shall be made thereof, and the surveyor shall 
make three copies of the same, one of which 
shall be deposited in the office of the scrive- 
ner of the government and cabildo; anoth- 
er shall be delivered to the governor-gen- 
eral, and the third to the proprietor to be 
annexed to the titles of his grant" 2 Land 
Laws, Append. 206. 

The regulations -of O'Reilly were hot only 
expressly sanctioned by the king, on the 24th 
August, of the same year, but Don Louis 
De . Unzaga, then the governor-general of 
Louisiana and his successors, were specially 
required to conform to them in all points, 
until they should be changed by his majesty. 
2 Land Laws, Append. 530. From the 18th 
February, 1770, this regulation requiring 'a 
formal and particular survey of concessions, 
was the law of the whole province of Louisi- 
ana, and from the 24th August following, 
possessed the force of a royal cedula, which 
no representative or tribunal of the Spanish 
monarch was at liberty to modify or disre- 
gard. It does not appear that it was ever * 
abrogated, or changed by the king, and in- 
deed the uniform practice of the provincial 
government conforming to it, is the highest 
evidence of its having become firmly in- 
grafted upon the civil system of government 
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which existed in the province of Louisiana. 
But this is not the only evidence. Governor 
Gayoso, in his instructions, of the 9th Sep- 
tember, 1797, declares that the forms estab- 
lished by his predecessors, in which to peti- 
tion for lands, should be followed, and it is 
apparent that they carry out the general pol- 
icy contained in those of O'Reilly. In a let- 
ter of Gayoso to Morales, the intendant-gen- 
eral, dated March 5, 1799, he says: "I also 
send you the form of the first decree which 
it has been the custom to issue before the 
survey was made. Of the registers which 
will soon be sent you, you will see the form 
in these used by all my predecessors." The 
intendant-general of the province of Louisi- 
ana, Morales, in a letter to Don Pedro Ya- 
rela Ulloa, the king's minister, dated October 
16, 1797, respecting grants of land, says: "In 
order to obtain lands from the exchequer 
(fiseo) the custom is still pursued which pre- 
vailed when the French were masters of the 
country, except in so far as the government 
and the intendancy acted in concert; and no 
other form is or has been observed than the 
presentation of a memorial by the petitioner 
praying for a certain number of arpens and 
designating their location. In virtue of this 
the surveyor or commandant of the post, 
with the assistance of the neighbors, makes 
the survey, and if no objection be offered 
puts the party in possession and gives him 
the papers necessary for having his title 
drawn out; this title is issued upon the 
strength of these papers, a minute of it be- 
ing-preserved in the office, in order that it 
may be noted in the book of grants; the 
sum which is to be paid to the surveyor or 
commandant for his trouble, is then deliv- 
ered or put aside; and the duty of five per 
cent, for office fees being retained, the peti- 
tioner remains in full and quiet possession of 
the quantity of land which it may please 
the governor to grant. What I have said in 
the last paragraph must be understood as 
regarding inhabitants or planters who so- 
licit grants of land; with respect to new 
settlers, although the commandant of the 
district in which they wish to fix themselves, 
may have surveyed and assigned to them 
the quantity of land which they and their 
families are considered capable of cultivat- 
iDg, there are yet but few who have ob- 
tained the titles which should have been 
furnished to them." 2 Land Laws, Append. 
542. 

The power of granting lands was exclu- 
sively vested in the intendancy, in 1798, it 
having been previously exercised by the gov- 
ernor-general; this appears from the royal 
order of October 22d, 1798. 2 Land Laws, 
Append. 208, 542-545, et seq. Morales, in- 
tendant-general of Louisiana, published his 
general regulations, July 17, 1779, consisting 
of thirty-eight articles relative to granting 
lands. The 15th article is in almost the 
same language as the 12th clause of the reg- 
ulations of Count O'Reilly; it is as follows: — 



"Article 15th. All concessions shall be given 
in the name of the king, by the general in- 
tendant of the province, who shall order thf 
surveyor-general, or one particularly named 
by him, to make the survey and mark the 
land by fixing the bounds not only in front 
but also in the rear; this survey ought to 
done in the presence of the commandant or 
syndic of the district, and of two of the 
neighbors, and these five shall sign the pro- 
cess verbal which shall be drawn up by the 
surveyor." The 16th article requires the 
process verbal with a certified copy to be 
sent by the surveyor to the intendant; to 
the end that on the original process verbal, 
the necessary title paper, with the certified 
copy attached, be issued and delivered to 
the grantee. The original was required to 
be deposited in the office of the secretary 
and recorded, "to the end that at all times 
and against all accidents the documents 
which shall be wanted can be found." The 
17th article requires the titles of conces- 
sions to be recorded in books to be kept for 
that purpose. The 18th article is as fol- 
lows:— "Experience proves that a great num- 
ber of those who have asked for land think 
themselves the owners of it; those who have 
obtained the first decree by which the sur- 
veyor is ordered to measure it and put them 
in possession; others, after the survey has 
been made, have neglected to ask for the ti- 
tle to the property; we declare that any one 
of these who have obtained the said decrees, 
notwithstanding in virtue of them the sur- 
vey has taken place, and that they have 
been put in possession, cannot be regarded 
as owners of land until their real titles are 
delivered completed with all the formalities 
before cited." The 25th and 38th articles 
show that the grantees were obliged to pay 
the surveyor for his services, and to have 
the surveys executed at their own expense; 
and the more particularly was this the case 
in gratuitous concessions. "The fees of the 
surveyor in every case comprehended in the 
present regulation, shall be proportionate to 
the labor and that which has been custom- 
ary until this time to pay," is the language 
of the 30th article. 2 Land Laws, Append. 
208, et seq. 

It is true that these regulations were pro- 
mulgated after this particular concession 
was made; but it is obvious that they mere- 
ly embodied general prieiples contained in 
antecedent royal orders, and regulations of 
previous governor-generals, and enunciated 
with greater particularity, rules, regulations, 
and usages then existing in the province of 
Louisiana, and which had existed long an- 
terior to the year 1797. This is not left to 
doubtful inference, for the intendant Morales 
expressly informs us that he prepared his 
regulations "after having examined with the 
greatest attention the regulation made by 
the Count O'Reilly, of the ISth February, 
1770, as well as that circulated by Governor 
Gayoso, of January 1st, 1798, and after he 
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bad taken counsel of the assessor of the in- 
tendaucy and of other persons skilled in 
those matters." The regulations of Morales, 
then, did not profess to establish any new 
system, but merely to give publicity to an 
old one, and point out with more precision 
those things which were esteemed essential 
to obtain a complete right of property in 
granted lands. No substantial alterations 
were made, and indeed their similitude to 
those of the Count O'Reilly in their main 
parts cannot escape observation, and, in a 
word, a close scrutiny will prove that. It 
was no idle assertion of the intendant that 
he had examined the regulations of the 
Count O'Reilly with the greatest attention. 
2 Land Laws, Append. 209. 

It cannot admit of doubt, that even long 
before O'Reilly was sent to Louisiana, there 
were surveyors in each of the districts of 
the province, who were salaried officers, and 
whose duty it was to survey grants of land 
when called on by grantees for that pur- 
pose, and to make an official report of such 
surveys to the governor-general or granting 
power, which then became an official record. 
It appears from the letter of the king's min- 
ister, the Marquis De Grimaldi, that O'Reilly 
had appointed surveyors for districts in the 
province at half their former salary, which 
appointment the king approved. 2 Land 
Laws, Append. 530. Indeed, it is a matter 
of public history, that surveyors were al- 
ways "part and parcel" of the government 
of the province of Louisiana. If we look to 
the official records of the Spanish govern- 
ment in Florida, we shall find, that at least 
as early as 1791, instructions, emanating 
from the provincial government, were given 
to surveyors, as to the manner of measuring 
and establishing the boundary lines of grant- 
ed lands. 1 Land Laws, Append. 1004. In 
that year, Quesadee, governor of Florida, ap- 
pointed Pedro Marrot to the office of sur- 
veyor-g' neral, and prescribed several stand- 
ing rules for the direction of that officer. 
The 9th rule is: ""When lands are to be 
sui veyed bounding those of individuals hav- 
ing them of their own, they will be cited to 
appear for tho purpose of exhibiting their 
titles permitting them to remain in posses- 
sion, running the lines without injuring 
them; and the government reserving the 
right of examining at a proper time the va- 
lidity of their titles, and the defects of their 
petitions." Again, in the 1st rule be is di- 
rected to "take care that the measurements 
be made adhering to the title." 

These instructions or rules were dated and 
issued October 24, 1791. 1 Land Laws, Ap- 
pend. 997, 998. On the 29th October, 1790, 
it had been communicated to governor 
Quesada as the order of the king of Spain, 
that foreigners who would freely present 
themselves and swear allegiance to his maj- 
esty, should have lands granted and meas- 
ured to them, in proportion to the working 
hands each family might have. 1 Land 
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Laws, Append. 996. The' 9th clause of the 
regulations of Governor White, of October 
12th, 1S03, declares that all persons who 
abandoned or ceased to cultivate lands, 
which at any period shall have been meas- 
ured to them by the surveyor-general, al- 
though they had obtained the corresponding 
title of property, should nevertheless lose 
and forfeit their right thereto. 1 Land 
Laws, Append. 101. Governor Estrada, who 
succeeded Governor White, commissioned 
George J. F. Clarke as surveyor-general of 
the Province of Florida, on the 2<l of May, 
1811. The commission recites, that whereas, 
the appointment of public surveyor being 
vacant on account of the absence of Don 
John Porcel, who exercised the same, and 
therefore being in the want of one .for the 
measurement by the government in the lay- 
ing .off of lands, &c. 1 Land Laws, Append. 
1003. Certain instructions "were promulgat- 
ed by Estrada, on the 11th June, 1811, for 
the government of the surveyor-general in 
the discharge of his official duties; some of 
them will be referred to. "2d. The surveyor 
having been called on by any person to 
measure and bound lands to him, he will re- 
quire his title of property or grant from 
government, that on sight thereof he may 
proceed to its measurement and demarca- 
tion." "5th. To each person whose lands 
have been measured, a plot will be given, 
constructed in running lines of ink, marking 
in the perimeter the corners by a small cir- 
cle of a line in diameter, and on the longi- 
tude of each line note its magnetic direction 
and length in chains and links. ... In 
the centre of plot he will place in numbers 
the acres of land which he lias measured. 
The plot being made, he will deliver it with 
the following description: 'Plot of the num- 
ber of acres of land of A. B., in such a place, 
measured and bounded by the public sur- 
veyor of this province. Don George Clarke, 
East Florida, the day of the year' and month 
on the same tract. George Clarke.' 6th. The 
surveyor will keep a book of large paper, 
and copy therein the plots he gives out ac- 
cording to the foregoing article. . . . 7th. 
The book mentioned in the foregoing article 
will serve to show government what lands 
are vacant or not measured; he should form 
in legal surveys a journal of his operations, 
to satisfy the persons having lands ad- 
joining. 8th. That the boundaries shall be 
permanent, he will cause to be drove down 
at the corners stakes of three feet long and 
three inches thick at their heads, leaving 
them three inches above ground. 9th. Those 
who employ the surveyor will pay him four 
dollars per day for his personal services, 
calculating from his departure from the 
mansion where he is found until he con- 
cludes the work performed for them." 1 
Land Laws, Append. 1004. 

The commissioners for ascertaining Span- 
ish claims in West Florida, namely, Samuel 
R. Overton, Joseph M. White, and Craven P. 
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Luckett, in their report, in 1824, state that 
"the first step in obtaining a gratuitous eon- 
cession, was the presentment of a petition 
to the sub-delegate, or authority vested -with 
the power of disposing of lands. This peti- 
tion was referred to the surveyor, who was 
required to report whether the tract solicited 
was vacant and royal domain." "The sub- 
ject was next submitted to the fiscal or 
king's attorney, whose province it was to 
state whether or not there were any objec- 
tions to a compliance with the petition. 
When these reports were found to be favor- 
able, the sub-delegate made the concession, 
fixed the terms, and passed the decretal or- 
der of survey. After all which had been 
fulfilled and executed, it was forwarded to 
the office of intendency for confirmation. 
Where any doubts existed as to the land be- 
ing vacant and royal domain, the order of 
survey preceded ' the concession." 1 Land 
Laws, Append. 1043. 

Such a mass of evidence, running through 
a period of more than fifty years, and har- 
monizing in all its parts, must certainly be 
regarded as establishing the necessity of sur- 
veys. No exceptions are provided for, and if 
there were any, it is the duty of the claim- 
ant to prove them by the strongest testi- 
mony, inasmuch since the law and the uni- 
form usage under it are against him. It is 
evident that a warrant or order of survey 
could be executed by the surveyor-general 
or any of his deputies, or the surveyor of any 
district, or by the commandant of a post, 
or by a private person specially authorized 
by the governor-general or intendaut. It ap- 
pears to have been at one period a common 
practice in Florida for private persons to 
execute warrants or orders of survey by the 
direction of the governor, and upon which 
surveys formal and perfect titles were is- 
sued. 1 Land Laws, Append. 1014, et seq.; 
U. S. v. Harrison, 16 Pet. [41 TJ. S.] 19S, et 
seq. In Smith v. TJ. S., 10 Pet. [35 U. S.] 
334, it is said that "Spain never permitted 
individuals to locate their grants by mere 
private survey. The grants were an au- 
thority to the public surveyor or his deputy 
to make the survey as a public trust to pro- 
tect the royal domain from being cut up at 
the pleasure of the grantees. A grant might 
be directed to a private person, or a separate 
official order given to make the survey; but 
without either, it would not be a legal execu- 
tion of the power." Again: "But neither in 
this, nor the record of any of the cases which 
have been before us, have we seen any evi- 
dence of any law of Spain, local regulation, 
law, or usage, which makes a private survey 
operate to sever any land from the royal do- 
main; on the contrary, all the surveys which 
have been exhibited in the cases decided 
were made by the surveyor-general of the 
province, his deputies, the special order of 
the governor or intendant, or those who rep- 
resented them. No government gives any 
validity to private surveys of its warrants or 



orders of survey; and we have no reason to 
think that Spain was a solitary exception, 
even as to the general domain, by grants in 
the ordinary mode for a specific quantity to 
be located in one place." 

Between a survey by the public surveyor 
and an authorized survey by a private per- 
son, there was a wide difference. A survey 
made by a public surveyor, in the discharge 
of his public duties, is admitted in evidence 
in suits between other parties, because the 
j act is done under oath, and in the discharge 
I of his duties to the government and the pub- 
lic. These duties are to measure the land 
by compass and chain, to establish corners, 
mark lines, and to preserve accurate field 
notes of the survey, with such explanations 
as may be required to give it certainty. A 
plot is then made, which embodies, in a con- 
densed form, the whole survey, and shows 
the lines, corners, trees, rivers, creeks, and 
other natural and artificial objects on the 
ground, with such remarks as may explain 
them. The statement, however, of collateral 
facts not within the scope of his proper offi- 
cial functions, are not admissible as evi- 
dence. Ellicott v. Pearl, 10 Pet. [35 U. S.] 
441; U. S. v. Hanson, 16 Pet. [41 U. S.] 198. 
It is upon this principle that it has been fre- 
quently held in the Florida cases, that be- 
cause of the official character of the survey- 
or-general, the plots and certificates made 
by him, in the discharge of his official duty, 
have accorded to them the force and char- 
acter of a deposition; but as to a survey by 
a private person, nothing is presumed, and 
every thing must be proved. U. S. v. Han- 
son, Id. 200, 201; [Smith v. TJ. S.] 10 Pet. [35 
U. SJ 334; [U. S. v. Low] 16 Pet. [41 TJ. S.] 
162. 

The Spanish regulations attended to most 
clearly evince that when a concession was 
made, the duty was imposed on the grantee 
of having the order of survey executed, and 
the survey returned to the proper officer at 
his own expense, and without any cost to 
the royal treasury. In other words, the con- 
cession being an authority to the surveyor- 
general and his deputies to make the survey 
as a publie trust, it was the duty of the 
grantee to call upon him for that purpose, 
or to procure authority for a private person 
to do it The government contented itself, 
in the first instance, with giving the author- 
ity to survey, and then leaving it to the 
party to procure the execution of that au- 
thority. If he failed, he could not claim any 
right of private property in the grant, nor 
could he obtain any title without complying 
with this necessary condition. There was 
no law, order, eedula regulation, usage, or 
custom of the province of Louisiana or Flor- 
ida which authorized this condition to be dis- 
pensed within any case, or under any circum- 
stances. It is also evident that a survey 
meant in these provinces what it means with 
us, the actual measurement of land, ascer- 
taining the contents by running lines and 
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-angles, marking the same, and fixing corners 
and boundaries. 6 Jae. Law Diet. 157; 
Webst. Diet When the phrase is applied to 
land, no other meaning is attached to it by 
lexicographers; nor is it used in a different 
;sense in the jurisprudence of any country 
■with which I am acquainted. This is no idle 
inquiry, because these kind of cases are not 
to be tried by common law rules, but by the 
laws, customs, and usages of the province of 
Louisiana; and hence the judges of the su- 
preme court, in all the cases brought before 
them, have referred to these as guides. In 
doing this it would have been impossible to 
overlook the fact that actual surveys were 
.a necessary ingredient to the validity of 
.grants under the Spanish dominion, and it 
has consequently been directly or indirectly 
.arrested in numerous cases decided by that 
tribunal to be equally necessary under the 
government. Wherry v. TJ. S., 15 Pet. [40 TJ. 
S.] 327; TJ. S. v. Forbes, Id. 180; Buyck v. 
U. S., Id. 220; O'Hara v. TJ. S., Id. 297; U. 
S. v. Delespine, Id. 328; TJ. S. v. Miranda, 16 
Pet [41 TJ. S.] 155; TT. S. v. Low, Id. 162; 
TJ. S. v. Harrison, Id. 198; TJ. S. v. Clarke, Id. 
■22S; TJ. S. v. King, 3 How. [44 TJ. S.] 784. 

The Spanish document adduced as the 
foundation of this claim is an open order of 
.survey, and might have been located in any 
part of the then district of Arkansas. It had 
no locality, no definite description of any 
particular land. There are two substantial 
•conditions in it: 1st, that the lands conceded 
should be surveyed in one year, which the 
•commandant of the post should cause to be 
executed; and, 2d, that the grantees should 
settle upon and occupy % their respective sur- 
veys within that period. These two condi- 
tions are fairly deducible from this paper, 
which, for the sake of convenience, will be 
-called a grant; and it may be observed that 
it was undoubtedly competent for the gov- 
ernor-general to order the commandant to 
•cause the survey to be executed. Smith v. 
TJ. S., 10 Pet. [35 TJ. S.] 327. It is not pre- 
tended that the lands mentioned in the 
grant were ever surveyed under the Span- 
ish government; indeed that they were not, 
is shown in the petition itself. But it is said 
•that as, to the lands granted to Elisha and 
Wm. Winter, a stone or stones were planted, 
.and that this ?ave locality and identity to 
the tracts, and severed them from the royal 
domain. The bare statement of the proposi- 
tion is its refutation. Fixing a stone or post 
is no survey, nor is it equivalent -to a sur- 
vey. It does not of itself indicate whether 
dt is the corner of a north, east; south, or 
west line; nor does it indicate that the lines 
;are to run from it to the cardinal points of 
the compass. But to go further: planting 
-a stone to designate any particular corner, 
with a contemporaneous assertion that a par- 
allel line is to be run a certain distance and 
direction, and thence in other directions, so 
-as to form a square, is no identification of 
.the land by any mode known to the Spanish 



government; nor is it so in fact. There are 
no visible lines, no visible boundaries, noth- 
ing to apprise our neighbor how far he may 
go without trespassing upon our soil, and 
nothing to indicate the lines of separation 
between public and private property. The 
idea of giving identity to a million and a 
half of arpens of land without measurement, 
and without actually running and marking 
a single line, is really too absurd to merit 
consideration. If it were not gravely insist- 
ed on, it might well be thought to be an ex- 
periment on human credulity. 

Now supposing, for the sake of argument, 
that all the testimony taken or adduced in 
this cause, as to planting a corner-stone, is 
competent, and that none of it ought to be 
excluded, what does it amount to? Cer- 
tainly to nothing more than that in 1798 
Elisha Winter, the father, planted a large 
stone, intending thereby to" designate the 
tract granted to him; and that this was 
done in* the presence of the commandant of 
the post of Arkansas, Don Carlos De Ville- 
mont. It is a singular and important fact, 
that the statement of this person, made 
more than thirty years ago, when the mat- 
ter must have been fresh in his recollection, 
is entirely silent as to what course the 
stone was to designate, or to what points 
of the compass the lines were to run from 
it. This omission could not have proceed- 
ed from defect in memory, and it can only 
be accounted for on the supposition that 
the act of planting the stone was esteemed 
to be of so little consequence, that nothing 
was said on the subject. As if to admon- 
ish us of the intrinsic infirmity of hearsay 
evidence, and the propriety of excluding it, 
it is stated by persons examined since the 
pending of this suit that they understood, 
principally however from the family of 
Winter, that this stone was actually in- 
tended to designate the south-east corner of 
this tract, and that the lines were to run to 
the cardinal points of the compass; a state- 
ment condemned by the silence of Don Car- 
los De Villemont, the very person who 
would have known it if such had been the 
fact. Could the stone, in the very nature 
of things, designate or identify any land? 
Could it not be the corner of four separate 
tracts? Could not lines from it be run north 
as well as south, and east as well as west, 
or north-east, north-west, south-west, or 
south-east? It was, therefore, an idle and 
nugatory act, and could not, in the very 
nature of things, separate any land from 
the royal domain. 

It cannot be doubted that a survey was 
contemplated and required by the grant it- 
self, a requisition indeed enforced by a gen- 
eral law sanctioned by the monarch him- 
self. The petitioners, satisfied as they must 
be that nothing was done equivalent to a 
survey, or to identify the land, are driven 
to the flimsy excuse that there was no pub- 
lic surveyor within the district of Arkan- 
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sas, and thus indirectly admitting a survey 
to be essential. The commandant alluded 
to says: — "There was no public surveyor in 
the district of Arkansas at that time (1798), 
nor afterwards, during my command, down 
to the year 1802; on which account these 
tracts were not surveyed nor platted in the 
• ordinary manner." This is insufficient to 
excuse the non-performance of the condi- 
tions, because the fact must have been as 
well known in 1797 as it was the year after. 
U. S. v. Kingsley, 12 Pet [37 U. SJ 4S4. 
The condition was not impossible, but on 
the contrary was reasonable and proper, 
and one of two things must be established 
by the claimants, either that it was com- 
plied with, or that the performance of it 
was excused by the governor-general, and 
also that he was competent to excuse its 
performance, because, as plenary as his au- 
thority might- have been, he was a subordi- 
nate officer, bound to execute the will of 
the king, whether expressed in royal or- 
ders, regulations, or in other modes which 
might have been adopted. The Baron Ca- 
rondelet had no dispensing power; he could 
not say that a survey need not be made, or 
that a right of private property should vest 
without identity to the land. But it is 
fruitless to inquire what he might or might 
not have done, since it is not pretended that 
the performance of the conditions was ever 
excused. To say that there was no public 
surveyor in the district of Arkansas in 1798, 
amounts to nothing. There was a surveyor- 
general at New Orleans, who could constitute 
deputies and send them to any part of the 
province to execute surveys at the request of 
a grantee, and upon the payment of the usual 
compensation. If Elisha "Winter did not 
choose to invoke his aid, the governor-general 
could have authorized a private person to 
make and return the survey, which it is rea- 
sonable to infer would have been done upon 
application, especially as we are informed 
that Winter was on' terms of intimacy with 
that functionary, and was, according to the 
proof, in New Orleans a greater portion of the 
time between 1797 and 180O. The command- 
ant of Arkansas post could doubtless have au- 
thorized a competent person to make and re- 
turn the survey, by virtue of the direction in 
the grant to cause the surveys to be executed. 
The means to enable Winter to comply with 
this part of the grant were ample, sufficiently 
convenient, and at his command. Surely ju- 
dicial tribunals will not undertake to relieve 
him from the consequences of his own neglect. 
The time allowed, one year, was abundant; 
and certainly it was not too much to expect, 
that as he had obtained from the bounty of the 
government a grant of enormous size, larger 
than many of the German principalities, he 
would not only willingly bear the inconven- 
ience and expense of its separation from the 
royal domain, but would hasten the consum- 
mation of that event with all the forms and 
solemnities known to the law. 



Under the Spanish government, the mode of 
designating grants, and investing individuals 
with the right of property therein, was attend- 
ed with solemnity and publicity. The prac- 
tice in such cases was in many respects analo- 
gous to livery of seizin, as used under the 
feudal system at an early period of English 
jurisprudence. A grant delivered out for sur- 
vey meant, not as in our country, a perfect 
title, but an incipient right, which, when sur- 
veyed, required confirmation by the governor. 
[U. S. v. Hanson] 16 Pet. [41 U. S.] 200. 
And hence in this concession a survey is en- 
joined, to the end that each grantee may re- 
ceive a title in due form. In the province 
of Louisiana, not only were actual boundary 
lines to be marked and established, and cor- 
ners planted by an authorized surveyor, but 
the party was then formally put into posses- 
sion, either by the surveyor or commandant, 
in the presence of his neighbors, provided 
there was no objection, and it did not inter- 
fere with the rights of third persons. The 
grant required a survey of the land, not plant- 
ing a stone, which without survey could be 
nothing but an idle ceremony. But it is in- 
sisted that no lands were surveyed at the post 
of Arkansas, and that it was a custom there 
for the commandant to put persons in posses- 
sion without it. To that I reply that the as- 
sertion is not proved, but if it was, such a cus- 
tom,— if a thing rarely practised and confined 
to a few interested persons can be so called,— 
was in positive violation of the law existing 
in the province on that subject. No usage or 
custom can ever prevail against an act of 
parliament,— a principle which must utterly 
destroy the usage of the post of Arkansas. 

But it is said that it was the policy of the 
Baron De Carondelet to encourage settlements, 
and to dispense with surveys, if necessary to- 
attain that end; and we are entertained with 
a sort of review of the acts of himself as gov- 
ernor-general. But will it advance us a single- 
step in the cause to inquire into the policy of 
the baron during the five years he was gov- 
ernor-general, or to contrast his administration- 
with that of Estevan Aliro, his predecessor" or 
Gayoso, his successor? It would be quite as 
pertinent to investigate the Spanish intrigue- 
set on foot as early as 1790 to separate the- 
territory west of the Alleghany mountains 
from the Union, and its total failure; or to- 
show that the Baron De Carondelet commenced 
his administration in 1792 with a scheme to* 
sever Kentucky from the confederacy and 
bring her- under Spanish dominion, and failed- 
in it; or that he set it on foot a second time 
in 1795, sent an emissary into Kentucky in 
the person of Gayoso, then lieutenant-governor 
of Natchez, and again failed; or that the baron- 
made a third attempt in 1796, and again sig- 
nally failed. It would be a waste of time to 
wade through the rubbish of Spanish rule, to 
find out the policy of Spanish officials. We 
should discover enough at every step to dem- 
onstrate hostility to American citizens and- 
American interests; corruption in office, and: 
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breaches of public and private faith. Wheth- 
er the policy of the Baron De Carondelet was 
good or bad, is of no importance to the pres- 
ent question. He had not the right, and did 
not, in point of fact, dispense with a survey. 

But it is said that figurative plots of the 
"Whiter grants were found in the offices in 
New Orleans. And of what avail is it to pro- 
duce figurative plots or plans— mere creatures 
of the brain— office sketches, that can be made 
at any time? These sketches only present 
the supposed outlines of a tract of land, which 
could be made at a distance from the land, and # 
without ever seeing it, by one having a gen- 
eral knowledge of the face of the country. 
They show no bearings and distances, no field 
marks or boundaries, no latitude or longitude, 
and no natural or artificial objects on the 
ground. Constructive journeys, constructive 
corners, constructive lines, make up these con- 
structive surveys. They are destitute of real- 
ity, and carry deception on their face. Two 
conditions arise from a fair construction of 
the concession: First, that each grantee would 
cause his grant to be surveyed; second, that 
he would establish himself on it within one 
year; and it was upon the. performance of 
these conditions that each grantee could receive 
his "title deed in form." Non-performance 
within the time limited amounted to a forfei- 
ture, or, to use the express language of the 
concession, the grant "became void." To speak 
with legal exactness, the lands granted could 
not vest in the grantees until a compliance 
with those conditions. No specific lands were 
appropriated in the document itself, and as 
none were severed from the royal domain by 
authentic survey, it was impossible for the 
grantees to occupy the lands granted. Occu- 
pancy is equivalent to seizin or possession, 
and it is certainly too clear to be controverted, 
that identity of the premises is essential to* a 
seizin in law, e as it is necessarily implied in a 
seizin in fact. U. S. v. Miranda, 16 Pet. [41 
TT. S.] 159; Arredondo's Case, 6 Pet [31 U. 
SJ 741. 

JOHNSON, District Judge. This is a peti- 
tion filed by the heirs of Elisha Winter, under 
the act of congress of the 26th May, 1S24, en- 
titled "An act enabling the claimants of lands 
within the limits of the state of Missouri and 
territory of Arkansas to institute proceeding 
to try the validity of their claims," revived for 
five years by the act of 17th July, 1844; and 
the claim mentioned in the petition is for one 
million of arpens of land, in the state of Ar- 
kansas, based upon a Spanish concession, 
made by the Baron De Carondelet, governor- 
general of the province of Louisiana, the 27th 
day of June, 1797, to Elisha Winter, the an- 
cestor of the petitioners. 4 Stat. 52; 5 Stat. 
676. The answer of the district attorney de- 
nies all the statements and allegations in the 
petition, and full proof is demanded thereof. 
From the commencement of the case, every 
reasonable indulgence has been extended to 
the claimants, to enable them to proeure all 



the proof within their reach, and doubtless we 
now have all that could be found, material to 
their rights. 

The ease has been thoroughly investigated 
by the counsel on both sides, and it gives me 
pleasure to add, that it has been argued by 
them with great zeal and uncommon ability, 
and which will the better enable me to form 
a correct opinion upon the questions which it 
is now my duty to decide. Most of the testi- 
mony offered by the claimants has been ex- 
cepted to by the district attorney; and these 
exceptions are on file in the case, as a part of 
the record. Some of them were decided by 
the court before the hearing; but finding that 
course of proceeding calculated to produce in- 
convenience and delay, and in a collateral man- 
ner bring about a decision upon the merits of 
the cause, the rule requiring exceptions to be 
filed was rescinded. But I will add, that as 
far as decisions have been made on exceptions, 
they are entirely satisfactory to my mind, and 
will be adhered to, and the principles therein 
contained, applied upon the present occasion. 

As to the exceptions filed by the district 
attorney, not yet expressly decided, I will 
merely remark, that it is not deemed neces- 
sary to the rights of either party that this 
court should decide specifically upon each 
exception, because it would be useless as 
far as it could have any effect here; and in 
case of appeal to the supreme court, all the 
testimony and the exceptions to it will ap- 
pear of record, and thus each party there 
will derive the same advantage and benefit, 
as if there was a specific decision upon each 
exception; for the inquiry then will be, not 
how this court has decided, but whether the 
decision is sustained by the principles of 
law, and warranted by legal and competent 
evidence. Without taking upon myself, 
therefore, the unnecessary labor of deciding 
collateral questions, I will now proceed to 
the main and prominent points in the case. 

The paper in the Spanish language, which 
is produced as the foundation of this claim, 
is really nothing move than an order or war- 
rant of survey, and strictly speaking is not 
a concession; but for the sake of conven- 
ience I shall call it the latter. Several trans- 
lations of it have been brought to -the notice 
of the court, but I shall not undertake to de- 
termine how nearly these translations as- 
similate to each other, because, should this 
case be taken to the supreme court, that 
tribunal will have no difficulty in ascertain- 
ing the true meaning of the paper. Without 
descending to particulars on this point, I will 
only observe that I regard this concession 
as authorizing Elisha Winter to select, with- 
in the then district of Arkansas, one million 
of arpens of land, which was to be severed 
from the royal domain, and occupied within 
one year from the date of the concession, or 
else the concession to be void; in other 
words, that he was to establish himself upon 
it in one year. The genuineness of the sig- 
nature of the Baron De Carondelet to the 
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concession, has been, in my opinion, suffi- 
ciently proved by competent witnesses, — 
those who are acquainted "with his handwrit- 
ing,— so as to entitle it to be used as evi- 
dence in any court of justice. 

The district attorney in his argument, in- 
sists that the Baron De Carondelet had no 
authority to make so extensive a grant, and 
that if he could rightfully do so, he might 
with the same propriety have conceded to 
any private individual, as a mere gratuity, 
.a whole parish or district of the royal do- 
main. Certainly no one can doubt that a 
concession so immense ought to be closely 
scrutinized; but at the same time I do not 
feel it incumbent upon me to inquire into 
the precise extent and nature of the powers 
vested in the governor-generals of Louisiana 
as it respects the quantity of land which 
could be granted. The supreme court of 
the United States has frequently decided 
in this kind of cases, that a grant or con- 
cession made by an officer who has by law 
authority to make it, carries with it prima 
facie evidence that it is within his power, 
unless the contrary is shown; and it is, 
therefore, no longer a debatable question. 
TJ. S. v. Arredondo, 6 Pet. [31 XJ. SJ 691; 
[U. S. v. Percheman] 7 Pet [32 U. S.] 51; 
[TL S. v. Clarke] 8 Pet. [33 TJ. S.] 436; [De- 
lassus v. U. SJ 9 Pet. [34 TJ. S.] 134. 

Without further inquiry, therefore, I shall 
assume that the Baron De Carondelet pos- 
sessed the power to make this concession; 
that the extraordinary extent of it is no ob- 
jection to its validity and then comes the 
main question in the case, namely, whether 
the land mentioned in the concession, was 
separated from the royal domain, so as to 
vest a right of property in the grantee, and 
thus bring it within the purview of the 
treaty of Paris of the 30th April, 1803. It 
is almost superfluous to add, that the whole 
case must turn upon this solitary point, for 
however meritorious the claim may be, and 
however strong the considerations which 
may favorably recommend it to the political 
departments of the government, it is not 
competent for the judiciary, either to grant 
land, give an equivalent, or confirm a claim 
that is destitute of identity. Indeed, the 
act of the 26th May, 1824, confers the special 
and limited authority under which this 
court must act in these cases; and by ref- 
erence to that law it will be seen that the 
locality of a claim must be ascertained to 
give the court jurisdiction. 4 Stat. 52. 
Now this concession on the face of it is ut- 
terly indefinite, and does not appropriate 
any specific lands to the grantees; and 
hence it is material to inquire whether an 
actual survey of such a concession as this 
was necessary to vest 'a right to the prop- 
erty in the grantee? The district attorney 
maintains the affirmative; and in my opin- 
ion he has successfully sustained that posi- 
tion, by referring to royal orders; to regu- 
lations of different governor-generals of the 



province of Louisiana, running through a 
period of nearly fifty years; to regulations 
in Florida, on the same subject; and last- 
ly, to various adjudications of the supreme 
court of the United States. 

It is perfectly obvious, that among civ- 
ilized nations, where individual ownership 
of the soil is recognized as a right, some 
mode of designating every man's land must 
necessarily be adopted. Indeed, without 
any regulations at all upon that subject in 
Louisiana and Florida, the survey of lands 
would have followed as a natural conse- 
quence upon malting grants; for without 
surveys, the confusion in land titles, and 
the disputes and litigation that must have 
ensued, would have been intolerable evils 
which no government would allow. In 
point of fact the survey of grants of land 
was common in the province of Louisiana 
as early as 1754, because the sixth and sev- 
enth clauses of the royal order of that year, 
of date the 15th October, expressly require 
surveys to be made. 2 Land Laws, 52. 

The most solemn and imposing regula- 
tions, however, upon the subject of survey- 
ing lands, are found in the twelfth clause 
of the general regulations of Count O'Reil- 
ly, civil and military governor of the prov- 
ince of Louisiana, promulgated on the 18th 
of February, 1770. That clause is as fol- 
lows: "(12) All grants shall be made in the 
name of the king, by the governor-general 
of the province, who will at the same time 
appoint a surveyor to fix the bounds there- 
of, both in front and depth, in presence of 
the judge ordinary of the district, and of 
the adjoining settlers who shall be present 
at the survey; the above-named four per- 
sons shall sign the process verbal which 
shall be made thereof, and the surveyor 
shall make three copies of the same; one 
of which shall be deposited in the office of 
the scrivener of the government and cabel- 
do, another shall be delivered to the gov- 
ernor-general, and the third to the proprie- 
tor to be annexed to the title of his grant." 
2 Land Laws, Append. 208. 

The regulations of O'Reilly probably 
stand upon higher ground than those of any 
of his successors, because they were ex- 
pressly sanctioned by the king himself, on 
the 24th August, 1770, the same year they 
were promulgated; and the governor-gen- 
erals of Louisiana were specially required 
by the monarch to conform thereto, until 
it was his royal pleasure to change them. 
2 Land Laws, Append. 530. There is no 
evidence that they were changed or modi- 
fied at any subsequent period as far as sur- 
veys of grants were concerned; On the con- 
trary, the instructions of Gayoso, dated the 
9th September, 1797, and the regulations of 
Morales, intendant general of Louisiana, 
published 17th July, 1799, very clearly in- 
dicate that surveys were essential. In fact 
the fifteenth artiele of ( the regulations of 
Morales, is almost literally copied from the 
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twelfth clause of O'Reilly's regulations al- 
ready referred to. The general practice of 
the government conformed to these regula* 
tions; and it is known that there was a 
surveyorrgeneral in upper, and another in 
lower Louisiana, each of whom had author- 
ity to constitute as many deputies as they 
pleased, with a view to execute surveys. 
Undoubtedly the Spanish regulations show, 
that when a concession was made, the duty 
was imposed on the grantee of having the or- 
der of survey executed at his own expense; 
and a return of the survey was to be made 
to the proper officer; and all this without 
cost to the royal treasury. In other words 
the concession was an authority to the sur- 
veyor-general and his deputies, to make 
the survey as a public trust; and it was 
the duty of the grantee to call upon him 
for that purpose, or procure authority for a 
private person to do it. 

The government contented* itself in the 
first instance with giving the authority to 
survey, and then leaving it to the party 
interested to procure the execution of that 
authority. No law or regulation existing 
in the province of Louisiana, has been 
brought to the notice of the court, which 
dispensed with a survey in the case of an 
open floating concession, and it is presumed 
there was none. It is also quite evident 
that a survey under the Spanish govern- 
ment meant, as with us, the actual meas- 
urement of land, ascertaining the contents 
by running lines and angles, marking the 
same, and fixing corners and boundaries. 
1 Land Laws, Append. 996-998, 1001, 1003, 
1004, 1014, 1043; U. S. v. Hanson, 16 Pet. 
[41 U. S.] 198; 6 Jac. Law Diet. 157. "The 
survey," say the supreme court, in Ellieott 
v. Pearl, 10 Pet. [35 U. SJ 441, "made by a 
surveyor being under oath, is evidence as 
to all things which are properly within the 
line of his duty. But his duty is confined 
to describing and marking on the plot the 
lines, corners, trees, and other objects on 
the ground; and to subjoin such remarks 
as may explain them; but in all other re- 
spects, and as to all other facts he stands 
like any other witness, to be examined on 
oath, in the presence of the parties, and 
subject to cross-examination." This case is 
cited, because in pointing out the duty of a 
surveyor of land, it clearly shows the na- 
ture of a survey, and what must be under- 
stood by it; namely, running lines with 
compass and chain, establishing corners, 
marking trees and other objects on the 
ground, giving bearings and distances, and 
making descriptive field notes and plots of 
the works. These are the ingredients- of an 
actual survey, as well as the evidences of 
it; for it is not the mere assertion of the 
surveyor that he had surveyed land that 
makes it so. TJ. S. v. Hanson, 16 Pet. [41 
TJ. S.] 200. 

A return by the surveyor-general, em- 
bracing a description of a survey of land 
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in legal form, was prima facie competent evi- 
dence without further proof on which the 
granting power could act. Plots and certifi- 
cates, on account of the official character of the 
surveyor-general, had accorded to them the 
force and character of a deposition. [TJ. S~ 
v. Hanson] 16 Pet [41 U. SJ 200, 201; [TJ. S. 
v. "Wiggins] 14 Pet. [39 TJ. SJ 346. 

It is evident also, that a warrant or order 
of survey could be executed by the survey- 
or-general, or any deputy appointed by him; 
or the surveyor of the district, or by the 
commandant of a post, or by a private per- 
son specially authorized by the governor- 
general or intendant. It appears to have 
been at one period a common practice in 
Florida, for private persons to execute war- 
rants or orders of survey by the direction 
of the governor, and upon these surveys 
formal and perfect titles ivere issued to the 
interested parties. 1 Land Laws, Append. 
1014 et seq.; [TJ. S. v. Hanson] 16 Pet. [41 
TJ. SJ 19S. In Smith v. TJ. S., 10 Pet. [35- 
TJ. SJ 334, it is said that "Spain never per- 
mitted individuals -to locate their grants by 
mere private survey. The grants were an 
authority to the public surveyor, or his 
deputy, to make the survey as a publie 
trust, to protect the royal domain from be- 
ing cut up at the pleasure of grantees. A 
grant might be directed to a private per- 
son, or a separate official order given to 
make the survey; but without either, it 
could not be a legal execution of the pow- 
er." And in the same case it is further 
said, that, "neither in this nor the record 
of any of the cases which have been before 
us, have we seen any evidence of any law 
of Spain, local regulation, or usage, which 
makes a private survey operate to sever 
any land from the royal domain. On the 
contrary, all surveys which have been ex- 
hibited in the cases decided were made by 
the surveyor-general of the province, or his 
deputies, or under the special order of the 
governor or intendant, or those who repre- 
sent them. No government gives any valid- 
ity to private surveys of its warrants or 
orders of surveys, and we have no reason, 
to think that Spain was a solitary exception, 
even as to the general domain, by grants- 
in the ordinary mode, for a specific quantity 
to be located in one place." 

The supreme court of the United States, in 
various cases, has either directly or indi- 
rectly decided, that an actual survey of an 
open floating concession is a necessary ingre- 
dient- to 'its validity; and that it must also 
be an authorized survey to sever any land 
from the royal domain. I shall make no 
comment on these eases, but merely refer to 
them. Wherry v. U. S., 10 Pet. [35 U. SJ 
33S; Smith v. U. S., Id. 327; U. S. v. Forbes, 
15 Pet. [40 U. SJ ISO; Buyck v. U. S., Id. 
230; O'Hara v. U. S., Id. 297; U. S. v. Deles- 
pine, Id. 328; U. S. v. Miranda, 16 Pet. [41 
U. SJ 155, 162; U. S. v. Hanson, Id. 19S; U. 
S. v. Clarke, Id. 228; U. S. v. King, 3 How. 
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144 U. S.] 784; U. S. v. Lawton, 5 How. [46 
U. S.] 26. But upon this point I need not 
multiply authorities. Ordinances and regu- 
lations expressly sanctioned by the king, 
practice conforming to these regulations, the 
decisions of our courts of justice, all com- 
bine to establish it as a proposition beyond 
dispute, that a concession indefinite in itself, 
is void, without the aid of an official survey. 
In most grants, even those of a descriptive 
character, -which designated the place -where 
the lands -were to be located, a survey was 
required to be. made and returned before a 
party could obtain a formal and perfect title. 
Non-interference with the rights of others 
was a condition which attached to all grants, 
and was generally expressed; but if not ex- c 
pressed, always implied. This, of itself, de- 
manded an actual survey on the ground, as 
the only certain mode of observing that con- 
dition. The actual demarcation of boundary 
lines by authorized persons, and the formal 
return of the proceeding were the only 
means of affording authentic official evi- 
dence of the location of grants and the sepa- 
ration of public from private property. 

It is not pretended that the lands mention- 
ed in this concession were surveyed within 
one year, nor before the 10th day of March, 
1804. On the contrary, the fact is distinctly 
alleged in the petition, that there was no 
actual survey; and an excuse is offered for 
the omission, which, when scrutinized, will 
be found to be insufficient. According to a 
well-established rule, this averment cannot 
be controverted by proof on the part of the 
petitioners; they being bound to abide by 
their own pleadings. To obviate the want of 
a survey, it is said that a corner-stone was 
planted, under the direction of Don Carlos 
De Villemont, to designate the grant made 
to Elisha Winter, and that it was a proceed- 
ing of great solemnity. There is, in my 
judgment, no competent evidence adduced to 
show the planting of this stone by the au- 
thority, or under the direction and superin- 
tendence of Don Carlos De Villemont, as 
commandant of the post of Arkansas. But 
if there was, it has been shown to be a clear 
departure from the Spanish regulations re- 
specting the location of grants; and hence 
a nugatory and idle act. Fixing a stone post 
or monument at any particular spot is no 
survey, nor equivalent to it; nor is it the 
slightest indication whether it is a northern, 
eastern, southern, or western corner; nor 
does it indicate how the boundary lines are 
to run. But to go further still —planting or 
erecting a stone to designate any particular 
corner with a contemporaneous assertion, as 
to how the lines are to run from it, is no 
identification of land, nor can these acts, in 
the very nature of things, give it any known 
or eertain locality. I repeat, that if there 
was full proof of the act of planting a stone, 
or erecting a monument, it was an illegal 
act, and severed no land from the royal do- 
main. The concession required a survey, a 



process verbal of it and its return, not the 
planting of a stone; and therefore the pro- 
ceedings of the commandant, said to have 
been adopted to designate the lands granted, 
were not only in violation of the plain requi- 
sitions of the concession itself, but were not 
sanctioned by any of the ordinances, orders, 
or regulations of the Spanish government. 
If a survey could have been dispensed with, 
it is reasonable to infer that it would have 
been done in the concession itself, and that 
planting a stone, or some such act, would 
have been substituted in its place. But this 
is not the ease, and indeed so far from it, a 
survey and the return of it are clearly contem- 
plated, and upon that the proper title was to 
be furnished to the grantees in form. 

The Baron De Carondelet, plenary as his 
powers may have been, was subordinate to 
the king, and was obliged to observe his roy- 
al ordinances and orders. As governor-gen- 
eral, he had <no dispensing power; and to 
say nothing of the insuperable difficulty of 
locating a tract of land of a million of ar- 
pens by the mere erection of a monument as 
a corner, it is sufficient to observe that he 
had not authority to dispense with a survey 
of the land in a case like this, and that it 
would have been illegal to do so; and there 
is perhaps no better proof of it than the fact 
that this proceeding, said to have been offi- 
cially reported to the Baron De Carondelet, 
must, if so reported, have been regarded by 
him as illegal, and as a departure from the 
concession; for otherwise the presumption 
is almost irresistible, that the title in form 
promised in the concession would have been 
furnished to the grantees, and more especial- 
ly as Elisha Winter was said to have been 
on terms of intimacy with the baron, and to 
have been in New Orleans much of his time 
between 1798 and 1800. In my judgment, it 
was, a condition that the grant should be sur- 
veyed, and without it the grantee could not 
be said to be established on any specific 
land; he could not be said to have the legal 
seizin or possession of any specific land (U. 
S. v. Lawson, 5 How. [46 U. S.] 29); and 
therefore I disregard all the proof respect- 
ing the occupation by the Winters of a tract 
of land near the post of Arkansas, which 
they claimed as a grant from the Spanish 
government, as being entirely irrelevant 

But it is urged upon me that conditions 
were inserted in Spanish grants as a mere 
matter of form; that a compliance with 
them was not required; that there are no 
instances where grants have been declared 
forfeited for a non-compliance with condi- 
tions; that the hostility of the Indians would 
•have prevented an actual survey* and that 
there was no surveyor at the post of Ar- 
kansas. As to danger from Indians, it may 
be replied, In the spirit of the decision of 
the supreme court in the case of U. S. v. 
Kingsley, 12 Pet. [37 U. S.] 484, on a similar 
occasion, that a grantee cannot be permitted 
to urge as an excuse in fact or in law, for 
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not complying -with his undertaking, a dan- 
ger which applies as forcibly to repudiate 
the sincerity of his intention in asking for 
the grant, as it does to his inability from 
such danger to execute it afterwards. And 
as to there being no surveyor at the post in 
the district of Arkansas at the time, it was 
a fact which he must be presumed to have 
known at the date of the concession, and 
cannot therefore be permitted to derive any 
' advantage from that circumstance; nor was 
he confined to the district of Arkansas in ob- 
taining a surveyor. It was imposing no ex- 
tra ordinary hardship, and was indeed ask- 
ing but little at his hands, to require a sur- 
vey of this enormous gratuity. 

Now as to conditions being inserted in 
Spanish concessions as matters of form only, 
it seems to me to be a singular position to 
assume before a judicial tribunal, and not 
less singular that proof of it should be ad- 
duced. If I am at liberty to disregard cer- 
tain parts of this concession as being formal 
and not requiring observance, may I not 
with the same propriety reject the whole? 
And is this to be a rule in this kind of cases, 
and to form a landmark in their adjudica- 
tion? Judicial decisions would then depend 
upon the integrity and intelligence of wit- 
nesses, not on the written law, and would 
vary as often as the opinions of men. Such 
proof can have no weight with me, because 
of its uncertainty, and because it contra- 
venes known regulations and laws which ex- 
isted in the province of Louisiana, and which 
I prefer as guides to the loose declarations 
of witnesses of whom we know nothing. 

While upon this point, I will also add, that 
if it was the usage at the post of Arkansas 
to designate lands by merely fixing some cor- 
ner thereto, it was a usage repugnant and 
contrary to express written law, and there- 
fore void. 1 Bl. Comm. 77; 3 Term R. 271. 
No usage or custom can prevail against an 
express act of the lawmaking power. If the 
performance of conditions was not required, 
they would hardly have been inserted; and 
the fact that surveys and occupation were 
required by the terms of almost every con- 
cession, are conclusive proof that so far from 
being matters of form, they were really mat- 
ters of the first consequence, and indicated 
the permanent establishment of the only 
certain system of separating private grants 
from the public domain. According to my 
recollection, the civil law used in Spain, and 
introduced into the province of Louisiana, 
was equally as strict as the common law 
with regard to exacting a compliance with 
conditions, and as rigidly excluded parol 
proof, either to change, vary, modify, or an- 
nul, or in any manner affect such conditions. 
Code Nap. b. 3, c. 4, § 1. But what perhaps 
is more to the purpose, the supreme court 
has held that conditions could not be dis- 
pensed with, but must be performed. U. S. 
v. Kingsley, 12 Pet. [37 U. S.] 4S6. 

There are other points that might be no- 
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ticed, but it is not necessary; and in closing 
this opinion, I will adopt the language of the 
supreme court in Lawton's Case, 5 How. [46 
U. S.] 28, as applicable on the present occa- 
sion. This concession, in its leading features, 
cannot be distinguished from various others, 
where no specific land was granted, or in- 
tended to be granted; but it was left to the 
grantee to have a survey made of the land 
in the district referred to by the concession 
by some person properly authorized, by 
which additional act the land granted would 
have been severed from the king's domain, 
and have become private property. Let the 
claim be rejected, and the petition be dis- 
missed, at the costs of the petitioners. Or- 
dered accordingly. 

NOTE. The cases of Heirs of William Win- 
ter, Deceased, v. United States, and Gabriel 
Winter v. United States, for 250,000 arpens each, 
depending upon the same facts and principles, 
were severally argued by Daniel Riugo, for the 
petitioners, and S. H. Hempstead, Dist. Atty., 
for the United States, in conjunction with the 
preceding case; and, under the foregoing opinion, 
the claims were severally rejected, and the peti- 
tions dismissed. In each of the three cases ap- 
peals to the supreme court were prayed and 
granted, hut. never orosecuted any further, and 
were abandoned. The case of Putnam v. U. S. 
[Case No. 11,484], claiming under Elisha Winter 
by conveyances, was dismissed. 
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WINTERMUTE v. REDINGTON. 

[1 Pish. Pat Cas. 239.] i 

Circuit Court, N. D. Ohio. Dee., 18S6. 

Patent fok Invention" — Improvement in Appli- 
cation fou Hydihulic Power— Specifi- 
cations— Infhingemext. 

1. The principle so embodied and applied, 
and the principle of such embodiment and ap- 
plication are essentially different; the former 
being a truth of exact science, or a law of nat- 
ural seietice, or a rule of practice; the latter, a 
practice founded upon such truth, law, or rule. 
A new and improved method of producing a 
useful result or effect is as much the subject of 
a patent as an entire new machine. 

[Cited in Johnson v. McCabe, 37 Ind. 538.] 

2. The word "machine" in the statute in- 
cludes new combinations as well as new organ- 
izations of mechanism^ and hence there may 
be a patent for new combinations of machinery 
to produce certain effects, whether the machines 
constituting the combination be new or old. In 
such a case, the patent is not for an abstract 
principle, but for the particular application of 
the principle which the patentee professes to 
have made. 

3. Parker's patent is not for the vertical or 
horizontal arrangement of the wheels upon tlie 
shaft, or the putting them in pairs; neither does 
it embrace, as a distinct discovery, the cqncen- 
tric cylinder inclosing the shaft, nor the spout, 

i [Reported by Samuel S. Fisher, Esq./ and 
here reprinted by permission.] 
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the gate, the outer cylinder, or the buckets on 
tte wheel. 

4. The purpose or aim was to obtain an in- 
crease of power with a given quantity of water; 
and the secret of the invention of the wheel is 
the vortical motion of the water on the wheel, 
which operates as a coefficient to the reactive 
power of the water in the buckets. 

5. The identity that is to be looked to, in an 
action of infringement, respects that which 
constitutes the essence of the invention, namely, 
the application of the principle. If the mode 
adopted by the defendant shows that the prin- 
ciple admits of the same application in a variety 
of forms, oj by a variety of apparatus, such 
mode is a piiacy of the invention. 

6. But if the defendant has adopted varia- 
tions which show that some other law, or rule 
of practice or science, is made to take the place 
of that which the patentee claims as the_ es- 
sence of his invention, then there is no infringe- 
ment. 

7. In estimating the actual damages the rule 
is to give the value of the use of the patented 
thing during the illegal user, or in other words, 
the amount of profits. 

8. An assignment of a patent by one of two 
or more administrators is good, and passes the 
entire interest. 

9. Tbe patentee may he regarded as a pur- 
chaser from the public, being bound to so com- 
municate his secret, by specification, drawings, 
and models, that it shall be successfully avail- 
able to the whole community at the expiration 
of his patent. 

10. Tbe right to an invention dates from the 
time of discovery, and the patentee is secure in 
his patent if his machine or manufacture was 
not in public use when he made his application. 

11. The word "useful." in section six of the 
act of 1836 [5 Stat. 119], and in section one of 
the act of 1793, does not prescribe general util- 
ity as the test of the sufficiency of an invention 
to support a patent. It is used merely in con- 
tradistinction to what is frivolous, or mis- 
chievous to the public. It is sufficient if the 
invention has any utility. 

[Cited in Cook v. Ernest, Case No. 3,155.] 

12. When the exact nature and extent, or 
essence of the claim can be perceived, the court 
is bound to adopt that interpretation of the 
patent, and give it full effect. 

13. In describing an improvement in a ma- 
chine, it may be necessary, and when so, it is 
proper to describe the whole machine, as it 
operates with the improvement, in order to 
make the description understood by a person of 
the trade to which it belongs; and if this is not 
done, the patent fails for obscurity. 

14. Where a patent is for an improvement on 
an old machine, if the whole of it, the old and 
the new, is described' in the specification, the 
patentee must distinguish what part he claims, 
or the patent will be void for ambiguity. 

15. A patent can not be sustained for a mere 
principle; but a principle may be embodied and 
applied, so as to afford some result of practical 
utility in the arts and manufactures, and under 
such circumstances a principle may be the sub- 
ject of a patent. 

16. It is, however, the embodiment and appli- 
cation of the principle which constitutes the 
grant of the patent. 

This was an action on the case [by John 
Wintermute against Alexander H. Redington], 
tried before Judge Willson and a jury, for the 
infringement of letters patent granted to Zeb- 
ulon and Austin Parker, October 9, 1829, and 



assigned to plaintiff. The nature of the patent 
is sufficiently stated in the report of the case- 
of Parker v. Hulme [Case No. 10,740]. 

6. M. Lee and S. S. Fisher, for plaintiff. 
Herrick & Barlow, S. b\ Andrews, and R. 
Hitchcock, for defendant. 

WILLSON, District Judge (charging jury). 
The plaintiff has brought his action on the 
case to recover for an alleged infringement of 
a patent, for which letters patent were grant- 
ed in October, 1829. The patent issued orig- 
inally to Zebulon Parker and Austin Parker, 
and on the 19th day of October, 1843, was re- 
newed by Zebulon Parker, for seven years, 
extending its duration thereby to October. 
1850. Austin Parker before that time having 
deceased, the renewal was for the joint benefit 
of Zebulon Parker and the estate of Austin 
Parker. 

A transcript of the record of the court of 
common pleas of Trumbull county, Ohio, is in 
evidence showing, that at the November term. 
1834, Robert McKelvy and Eliza Parker were 
appointed administrators upon the estate of 
Austin Parker; also an assignment, dated July 
31, 1841, from McKelvy, administrator, etc., 
to Z. Parker, of all the iuterest of said estate 
in the patent. There is also in evidence, an as- 
signment of the entire interest in the patent 
fromZ. Parker to the plaintiff, dated May 17. 
1847. 

To this paper evidence of title, no exceptions 
have been taken by the defendant, except to 
the assignment of McKelvy (the administra- 
tor) to Zebulon Parker. It is claimed that in- 
asmuch as both administrators did not join in 
the assignment, a pai-t only of the interest in 
the patent passed to the assignee. 

This exception is not well taken. Adminis- 
trators of an estate are not, properly speaking, 
trustees in whom is vested the legal title. The 
law clothes them with certain powers, by 
which they are enabled to transmit the legal 
title of property. They are mere instruments 
of the law, and the effect is given to their acts 
upon the same principle that title to property 
is transferred by the official act of a sheriff or 
marshal; and it is well settled, that if a man 
appoint several executors, they are esteemed 
in law but as one person representing the tes- 
tator. Acts done by one of them, which relate 
to the delivery, gift, sale, or release of the 
testator's goods or personal property, are 
deemed the acts of all. The same rule obtains 
with reference to the acts of administrators. 
Wheeler v. Wheeler, 9 Cow. 35. I am unable 
to see any force in the objection made to the 
assignment of McKelvy. 

Such is the position of the plaintiff upon the 
record, as to title. The defendant has pleaded 
the general issue, and given notice of the want 
of novelty in the invention. As the validity 
of this patent has been drawn in question, it 
becomes the duty of the court to examine it, 
and determine its character. The general 
character of the patentee's invention, as de- 
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clared in the patent Itself, is, "a new and use- 
ful improvement in the application of hy- 
draulic power." To obtain a right understand- 
ing of the invention, however, we must resort 
to the specifications, which by law are requir- 
ed to accompany the patent. 

In the introductory part of the specifications, 
the invention of the patentees is claimed to 
consist of "a new and useful improvement in 
» the application of hydraulic power, by a meth- 
od of combining percussion and reaction, ap- 
plied and exemplified in: 1st A compound 
vertical percussion and reaction waterwheel, 
for saw mills and other purposes, with the 
^method of applying the water on the same. 
2d. An improved horizontal reaction water- 
wheel, with the method of combining percus- 
sion with reaction on it. 3d. A method of 
combining percussion with reaction on com- 
mon reaction wheels, or those already in use." 
Then follows the statement that "the princi- 
ple upon which this improvement is founded, 
Is that of producing a vortex within reaction 
wheels, which, by its centrifugal force, pow- 
erfully accelerates the velocity of the wheel, 
and adds proportionately to its momentum." 

Taking the definition of percussion, as given 
by Mr. Morton, an expert, it is safe to say, its 
legitimate meaning, as used by the patentees 
here, is a power over and above reaction, de- 
rived from the impingement of the water, with 
a momentum due to its velocity, upon the 
buckets placed obliquely in its line of motion. 
The term being thus understood, we have 
clearly and satisfactorily exhibited in this part 
of the specifications, the purpose of the inven- 
tion; which is the application of hydraulic 
power to the propulsion of water-wheels, by a 
new and improved method. 

In pursuing the specifications further, we 
find the minute details, the modus operandi, 
of producing a wheel or machine for this new 
and improved method. Before construing the 
patent and specifications, in order to ascertain 
what the patentees claim to be their inven- 
tion, It is proper for us to recur to some well- 
settled principles of law which will govern 
the court and direct the jury in applying the 
testimony in the case. 

As the patent law of the United States 
grants the patentee a monopoly, and not only 
awards damages, but inflicts a penalty for a 
violation of the exclusive privilege, it requires 
that the invention shall be so described, In the 
specifications, that one acquainted with the art 
or manufacture to which it relates, may not 
only understand the invention, but be able by 
following the specifications, with the aid of 
the drawings, to construct the machine, or 
make the combination, which is the subject 
of the patent And this rule of law is found- 
ed on the equitable principle, that a monopoly 
or exclusive privilege should not be given to 
an individual without a just equivalent to the 
public. While the statute holds out encour- 
agements to stimulate invention and improve- 
ment in the arts and manufactures by secur- 
ing to the inventor a remuneration for his out- 
30 Fed.Cas.— 24 



lay and a reward for his ingenuity, neverthe- 
less, the consideration for which the patent 
issues to him, is the benefit he confers on the 
community, by his discovery eventually be- 
coming public property. The patentee may be 
regarded as a purchaser from the public, be- 
ing bound to so communicate his secret by 
specification, drawings, and models, that it 
shall be successfully available to the whole 
community at the expiration of the patent. 1 
state this principle of law thus fully, for the 
reason that in the experiments made before 
you by Paul C. Parker, a millwright, on his 
machine, the scroll seemed to be a detriment 
to the wheel. That scroll, the plaintiff's coun- 
sel say, was too large, and not constructed in 
accordance with the specifications of the 
plaintiff's patent If so, the experiment goes 
for nothing. Then, any witnesses, who have 
condemned the use of the scroll, should prompt 
you to a careful examination of the specifica- 
tions, models, and drawings, that you may de- 
termine whether they furnish the instructions 
and data sufficient to enable a good and skill- 
ful millwright to construct the scroll, and all 
other parts of the machinery, so as to produce 
the effect claimed by the patentees, and in 
doing this you will recur to all the testimony 
given in the ease, as to the sufficiency of the 
patentee's specifications, models, and draw- 
ings in that regard. 

In the second place, is this alleged invention 
new and useful? By section 1 of the act of 
1793 [1 Stat. 31S], re-enacted by section 6 of 
the act of congress of July, 1836, it is pro- 
Tided that any person or persons having dis- 
covered or invented any new or useful art, 
machine, manufacture, or composition of mat- 
ter, or any new and useful improvement on 
any art, machine, manufacture, or composi- 
tion of matter, not known or used by others 
before his or their discovery or invention 
thereof, and not at the time of his application 
for a patent, in public use or on sale with his 
consent or allowance as the inventor or dis- 
coverer, and shall desire to obtain an exclu- 
sive property therein, may make application 
in writing, etc. 

It is an essential requisite of this law, that 
the invention be new; and in relation to the 
time in reference to which the invention must 
be new, our statute differs materially from 
the English statute, enacted in 1623. By 
that act of the British parliament, the inven- 
tion was required to be new at the time of 
the issuing of the letters patent; a long 
time thus intervened after application made 
and before the grant of the patent, in which 
the discovery was made public, and the pat- 
entee suffered by piracy upon his discovery. 
The consequence was, that for more than 
two hundred years it was almost impossible 
for a patentee to sustain his patent in the 
English courts, in a suit for infringement, for 
the reason that his invention was in use, 
and, therefore, not new at the date of issuing 
the patent. 

Our statute is more just and liberal to the 
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patentee. The right to the invention dates 
from the time of discovery, and he is secure 
in his patent if his machine or manufacture 
was not in public use at the time he made 
his application. The question of novelty in 
this invention, therefore, must he considered 
with reference to the time of discovery in 
1S28. Again: The patent itself is prima 
facie evidence of novelty, and this prima 
facie evidence is strengthened by the fact of 
the renewal of the patent. It can only he 
overcome by proof made under the defend- 
ant's notice, and your inquiries in that par- 
ticular are restrained by the notice. 

The questions of the sufficiency of that no- 
tice, and the admissibility of proof under it, 
have been fully argued by counsel and de- 
cided by the court. They are questions with 
which you had nothing to do. Such proof as 
was permitted to go to you under the ruling 
of the court, you are to receive as evidence 
of previous invention, knowledge, or use, and 
none other. You will refer to your minutes 
of the testimony to refresh your recollection 
of what was sworn to by Urbane Kelsey, 
Jesse Stow, Jabez W. Phillips, Wm. H. 
Thurston, Perley Blakeslee, Elisha Garrett, 
and Henry Wetmore. The testimony of 
these witnesses, coupled with the exhibition 
of models of the "Kelsey wheel," "Humiston 
wheel," "Foster's Crossing wheel," and the 
"JlcComb wheel," is all, and I believe the 
only, evidence proper for you to consider in 
ascertaining the want of novelty in the Park- 
er patent. It is for you to determine its ef- 
fect under the rules of law that will be given 
to you by the court. 

There are certain legal rules which will 
govern you in testing the novelty and utility 
of this invention. And I may here remark, 
that the word "useful," in the section of the 
statute whieh I have quoted, is not used for 
the purpose of establishing general utility at 
the test of a sufficiency of invention to sup- 
port the patent. It is used merely in contra- 
distinction to what is frivolous or mischiev- 
ous to the public Mr. Justice Story has il- 
lustrated this rule by saying that "a new 
invention to poison people, or to promote de- 
bauchery, or to facilitate private assassina- 
tion, are not patentable inventions. But if 
the invention steers wide of these objections, 
whether it be more or less useful, is a cir- 
cumstance very material to the patentee, but 
of no importance to the community." It is 
quite sufficient if it has any utility. The 
plaintiff, then, has answered the require- 
ments of the law, if his invention in useful- 
ness is but a slight improvement on former 
wheels, even though it be for an improve- 
ment upon what is old. 

In testing the novelty of the invention, the 
task is more difficult. Where the patent is 
for an improvement on an old machine, if 
the whole of it, as well the old as the new 
part, is described in the specifications, it is 
essential that the patentee distinguish what 
part he claims, since, if this does not satis- 



factorily appear, the patent will be void for 
ambiguity. Or, if the clear construction of 
the patent and specification taken together, 
is, that he claims the whole machine in its 
improved state, the patent will be void by his 
claiming too much. And if the specifications 
contain a description of what is old and 
known, as well as what is new, what is 
claimed as new must be distinguished. In 
specifying an improvement in a machine, 
however, it may be necessary, and when so, 
it is proper to describe the whole machine as 
it operates with the improvement, in order 
to make the description understood by a per T 
son of the trade to which it belongs; and it 
the patentee fails to do this, his patent fails 
for obscurity. The simple purpose of the 
law, in requiring the patentee to distinguish 
new from old, is, that it may distinctly ap- 
pear what his invention is. It is sufficient if 
what is claimed as new appears with reason- 
able certainty on the face of the patent and 
specifications, or by necessary implication. 
These are governing rules of law, where the 
claim of the patent is for parts of a machine, 
those parts being essentially what is claim- 
ed as the improvement on the whole machine. 

There is, however, a class of cases to which 
these stringent rules do not apply, although 
the discovery is in the nature of an improve- 
ment on what is old. Where any new con* 
trivances, combinations, or arrangements are 
made use of in machinery, although the chief 
agents are well known, those contrivances, 
combinations, or arrangements may consti- 
tute a new principle, and then the applica- 
tion or practice will necessarily be new also. 
And in such a case, the new and improved 
method of producing a useful result or effect, 
is as 'much the subject of a patent as an en- 
tire new machine. 

The word "machine" in the statute includes 
new combinations as well as new organiza- 
tions of mechanism, and hence there may be 
a patent for new combinations of machinery 
to produce certain effects, whether the ma- 
chines constituting the combination be new 
or old. In such a case, the patent is not for 
an abstract principle, but for the particular 
application of the principle which the pat- 
entee professes to have made. And I have 
no hesitation in saying, that the invention or 
discovery claimed by the plaintiff's patent is 
substantially of this class. With this view 
of the ease, I know it is objected that the 
patentees here claim the discovery of ab- 
stract principles, and it is urged, that in con- 
templation of law, principles of science are 
never new, or the subject-matter of a pat- 
ent. 

It is true that a patent can not be sustain- 
ed for a mere principle. For instance, Sir 
Isaac Newton's discovery of the principle of 
gravitation could not be the subject of a pat- 
ent. But it is equally true, that a principle 
may be embodied and applied, so as to af- 
ford some result of practical utility in the 
arts and manufacturers, and that under such 
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circumstances a principle may be the sub- 
ject of a patent It is, however, the embodi- 
ment and the application of the principle 
which constitute the grant of the patent. 
And it has been justly said "that the prin- 
ciple so embodied and applied, and the prin- 
ciple of such embodiment and application, 
are essentially distinct; the former being a 
truth of exact science, or a law of natural 
science, or a rule of practice; the latter a 
practice founded upon such truth, law, or 
rule." 

Now, percussion, reaction, and centrifugal 
force are. in the abstract, neither new pnn- 
"ciples nor subjects of a patent. But their 
embodiment and application to machinery 
may be both new and useful, and entitle the 
discoverer to the exclusive use of his inven- 
tion. The patentees in this case claim the 
discovery of embodying these principles in a 
water-wheel, and their application in a new 
and improved method of propulsion. And 
this it is competent for them to do. 

Having stated these rules of law for your 
government, let us examine more minutely 
the patentee's claim. It is the business and 
duty of the court to construe the patent and 
specification for the purpose of determining 
what the claim of the discovery or invention 
is; whether it is for the invention of a new 
water-wheel, or for the discovery of an im- 
proved water-wheel merely, or whether it is 
for an improved method of applying hydrau- 
lic power for the propulsion of water-wheels. 
And it is the province of the jury, under the 
instruction of the court, as to what the in- 
vention is, to determine whether such inven- 
tion is new and useful. 

In construing this patent and specifications, 
we recognize the force of the rule laid down 
in Curtis on Patents (section 391): "That 
the patentee is to be presumed not to intend 
to claim things which he must know to be 
in use; and that the specifications should be 
so read as will make the claim coextensive 
with the actual discovery or invention." 

What, then, is embraced in the claim of 
this patent? It is not the vertical or hori- 
zontal arrangement of the wheels upon the 
shaft, or the putting them in pairs. It is ab- 
surd, said my brother Leavitt, to suppose 
that a man of ordinary intelligence would 
claim as his invention the self-evident truth 
in mechanics, that a wheel on a horizontal 
shaft should be vertical. Neither does it em> 
brace, as a distinct discovery, the concentric 
cylinder inclosing the shaft; nor the spout, 
the gate, the outer cylinder, nor the buckets 
on the .wheel. These and many other things 
are mentioned in the specifications as neces- 
sary fixtures and adjustments in the pat- 
entee's combination and arrangement. This 
combination and arrangement is for the ap- 
plication of hydraulic power to the propul- 
sion of water-wheels by a new and improved 
method. 

The purpose or aim of the patentees evi- 
dently was to obtain an increase of power 



with a given quantity of water. They claim 
that by the arrangement of the concentric 
cylinder and the spout of spiral termination, 
a greater leverage is obtained by applying 
the water on the wheel in the line of motion, 
and at as great a distance as possible from 
the center. The outer cylinder gives it a 
vortical motion and the inner cylinder gives . 
it greater force by directing it from the cen- 
ter. By the adjustment of the scroll (when 
properly made), the water passes around and 
between the cylinders, so that it is directed 
to the wheel in such proportion that as the 
volume of water diminishes by passing 
through the issues, the remainder is kept up 
to the work and is thus caused to press 
equally upon the entire circumference of 
the buckets. 

In these arrangements of machinery, the 
patentees claim a combination of pressure or 
percussion, reaction, and centrifugal force 
that produces a combined power of propul- 
sion. And here lies the secret of the inven- 
tion of this "Parker Wheel." It is the vorti- 
cal motion of the. water on the wheel, which 
operates as a coefficient to the reactive pow- 
er of the water on the buckets. It is what 
the patentees claim it to be, to wit: "An im- 
provement in the application of hydraulic 
power, by a method of combining percussion 
with reaction." This is evidently what is 
claimed by the inventors; and when the ex- 
act nature and extent, or essence of the 
claim of the inventors can be perceived, the 
court is bound to adopt that interpretation 
of the patent, and to give it full effect 

This conclusion is drawn from the hypothe- 
sis that the terms "reaction wheels" and 
"common reaction wheels," as used in the 
specifications, were understood and employ- 
ed by the patentees in the technical sense of 
those words, and as understood and defined 
in books of accredited authors. Since the 
invention of the "Parker Wheel" one hun- 
dred years ago, the term "reaction," as ap- 
plied to water wheels, has been well under- 
stood as contradistinguished from "impact" 
or "percussion." 

That the patentees use the term "reaction" 
in its technical sense, is evident from the 
language employed in the specifications in 
relation to the size of the issues and the 
quantity of water admitted upon the wheel, 
as compared with that leaving it at the is- 
sues. 

That they understood what a common re- 
action wheel was, is* further evident from 
their description of it in the specifications, 
in which they say, "It runs under the pen- 
stock. Through the floor,- a circular hole is 
made, nearly equal in' diameter to the in- 
ternal diameter or the rim, and concentric 
with the wheel. The hole through the floor 
is lined with staves in cylindrical shape," 
etc., and* then the buckets and issues are 
described. This description answers to that 
of the "McComb Wheel" which has been 
testified to by witnesses, and illustrated by 
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an exhibited model of reaction wheel in 
common use at the date of issuing the Park- 
er patent Now, it is claimed that this old 
reaction wheel was propelled by the water 
(when full in the forebay) pressing or acting 
first on the disc of the wheel, and then in the 
lines if its radii upon the buckets, and spout- 
ing out at the issues, thus preventing by its 
course the possibility of a vortical motion on 
the wheel. 

From a careful examination of the speci- 
fications, I am fully satisfied that the es- 
sence of the invention is, the producing a 
vortical motion on a reaction wheel in the 
line of its motion, and that the invention of 
producing a vortical motion upon a percus- 
sion or impact water-wheel is not within the 
claim of the patent. 

This construction of the patent and speci- 
fications by the court, will be regarded by 
you in your inquiries upon the questions of 
novelty and utility. In declaring what the 
patentee's claim is, I have sufficiently indi- 
cated the opinion that the invention is not 
frivolous, and that it is the proper subject of 
a patent. 

Thus far in the case, there are presented to 
you three inquiries: 1st. Do the specifica- 
tions and drawings furnish such full direc- 
tions that a skillful millwright can construct 
a waterwheel containing the combination 
claimed by the patent. 2d. Is the invention 
useful? 3d. Is it new? 

If you find affirmatively on these three 
propositions, you will then recur to the testi- 
mony, and inquire whether the defendant 
.has infringed upon the plaintiff's right. In 
this branch of the case, the duty and labor 
of examining and weighing the testimony, 
the law, for wise and sound reasons, has im- 
posed upon you. It is made the duty of the 
court, however, to declare the rules of law 
by which you are to be governed in applying 
the evidence. 

We have already stated that when a per- 
son has invented some mode of carrying into 
effect a law of natural science, or a rule of 
practice, which constitutes the peculiar fea- 
ture of his invention, such discovery may be 
secured to him by a patent. Hence it fol- 
lows that he is entitled to protect himself 
from all other modes of making the same 
application. The substantial identity, there- 
fore, that is to be looked to, respects that 
which constitutes the essence of the inven- 
tion, namely, the application of the principle. 
If the mode of carrying the same principle 
into effect, adopted by the defendant, still 
shows that the principle admits of the same 
application in a variety of forms, or by a 
variety of apparatus, the jury will be author- 
ized to treat such mode as a piracy of the in- 
vention. But if the defendant has adopted 
variations which show that the application 
of the principle is varied, that s&ne other 
law, or rule of practice or science, is made 
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to take the place of that which- the patentee 
elaims as the essence of his invention, then 
there is no infringement. Curt. Pat. 338. 

If the defendant, in the use of a reaction 
water-wheel, whether on a vertical or hori- 
zontal shaft, whether single or in pairs, has 
run. it, or caused it to be run, by the aid of 
the vortical motion of the water upon the 
wheel in its line of motion, he has violated 
this patent; provided he has used, in so do- 
ing, any or all of the patentee's mechanical 
contrivances for producing that vortical mo- 
tion or mechanical equivalents for any or all 
of them to produce it. This contains, in a 
nut-shell, the whole law of the case upon 
the question of infringement. A different 
rule of law would obtain, if the shute, cylin- 
ders, scroll, and other contrivances were em- 
braced in the claim of the patent. This view 
of the ease renders it unnecessary for me to 
notice in detail the great number and variety 
of points made by counsel, upon which they 
have desired the court to instruct you. 

If you find, from the testimony, explained 
and illustrated as it has been by the models 
which are in evidence, that the defendant 
has infringed upon the plaintiff's right, then 
the only question remaining for your con- 
sideration, is that of damages. 

If you find for the plaintiff, you will assess 
and return as your verdict, the actual dam- 
ages he has sustained by the infringement, 
whether such infringement was an inten- 
tional violation of the patent or not: and in 
estimating the actual damages, the rule is, 
to give the value of such use during the term 
of the illegal user, or in other words, the 
amount of profits actually received by the 
defendant between the 17th of May, 1847, 
and the 19th of October, 1850. This rule is 
fully stated in the case of Parker v. Bamker 
[Case No. 10,725], 

The case, gentlemen, is now committed to 
your hands. I have cautiously abstained 
from all comments upon the testimony. It 
has been so thoroughly examined and can- 
vassed by counsel on both sides, that even 
an allusion to it by the court would be a 
work of supererogation. The patient and 
careful attention which, for more than two 
weeks, you have given to the evidence and 
arguments of counsel, is a sufficient guar- 
antee that your verdict will accord with the 
law and the testimony. Although the long 
time occupied in the trial has challenged 
your patience, you have, nevertheless, been 
amply compensated in the elucidation of im- 
portant principles of philosophy and law, 
and by the exhibition of profound erudition 
of scientific witnesses, whieh has been sur- 
passed only by the ability and learned dis- 
quisition of counsel in the trial and argu- 
ment of the cause. 

The jury found a verdict for the defendant. 

[For other cases involving this patent, see 
note to Parker v. Hatfield, Case No. 10,730.] 
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Case nSTo. 17,897. 

WINTERMTJTE v. SMITH. 

[1 Bond, 210.] i 

Circuit Court, S. D. Ohio. Oct. Term, 1858. 

Defott Marshal — Failure to Return Appoint- 
ment — Right to Fees — Suit 
against Marshal. 

1. Where a deputy marshal was regularly 
appointed by a marshal, and duly sworn as dep- 
uty, but no return of such appointment was 
mode by the marshal to the district judge, such 
omission did not affect the legality of the serv- 
ice of subpenas made by such deputy, nor de- 
prive him of the right to his fees. 

2. A deputy marshal is not entitled to charge 
for service or mileage for himself as a witness. 

3. Though the service is rendered by the 
deputy marshal, the fees legally belong to the 
marshal, and his receipt for them operates as 
a discharge from liability for such service. 

4. A deputy marshal's remedy for compen- 
sation is against the marshal for whom lie per- 
formed the services. 

[Action by Alfred Wintermute, assignee, 
against Daniel Smith.] 

G. M. Lee, for plaintiff. 
Thomas Ewing, Jr., for defendant 

LEA VTTT, District Judge. The -writs in 
this .case were returned as served by Sam- 
uel Dolph, deputy marshal, and the fees for 
mileage and service by the deputy indorsed 
on the -writs. The clerk has taxed these 
costs thus charged by the deputy marshal 
for mileage and service. In this case, judg- 
ment has been entered against the plaintiff 
for costs. The plaintiff now moves to have 
the taxation corrected by striking out the 
fees charged by Dolph, as deputy marshal, 
including traveling fees foi services. It ap- 
pears that, prior to last October term, there 
had been an agreement between Winter- 
mute, as counsel for the plaintiff, and Bw- 
ing, as counsel for the defendants, that the 
subpenas should be served without the in- 
tervention of an, officer, the service to be 
acknowledged by the witnesses. This ar- 
rangement was made to save costs to the 
parties. 

Prior to the service of the writs, Winter- 
mute wrote to one Anderson, at Newark, 
inclosing the subpenas, and referring to the 
arrangement with Ewing, but saying he 
would not trust to that, and directing that 
they should be served by Dolph, who he 
says was a regular deputy marshal. Dolph 
served the subpenas, and made return as 
before stated. Several of the persons serv- 
ed say they acknowledged service of the 
subpenas, but no such acknowledgment ap- 
pears on the writs. Dolph swears in his 
affidavit that he served the writs. The 
question is, whether, under these circum- 
stances, Dolph is entitled to his fees. It 
is alleged that he was not a deputy. It is 
proved that he was regularly appointed by 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



the late marshal, and duly sworn as a«dep- 
uty; but no return was made by the mar- 
shal to the district judge of the appointment 
of Dolph as a deputy. This omission, if he 
was duly appointed and sworn, would not af- 
fect the legality of the service of the sub- 
penas so as to deprive the deputy of the 
right to fees. He is not, however, entitled 
to charge for service or mileage for himself 
as a witness, and the fees so charged must 
be stricken out. It seems there has been 
a full settlement of the marshal's fees by 
the plaintiff in all these cases, who holds 
receipts for the payment of them, embra- 
cing a release from all further liability to 
the marshal for his fees. There can be no 
doubt the fees belong legally to the mar- 
shal, and he controls them, though the serv- 
ice is rendered by a deputy. All writs are 
directed to the marshal, and he is sup- 
posed to serve them, and the writs are re- 
turned by the marshal as served by deputy. 

The marshal's receipt must operate as a 
discharge of the plaintiff, so far as the mar- 
shal's fees are concerned, and I do not see 
how they can be collected by the plain- 
tiff. But still there is no ground for an 
order to retax the costs, as they do not ap- 
pear to have been illegally taxed. I sup- 
pose, however, tho clerk would be justified 
in making an entry in such case, that the 
marshal's fees for the service in question 
had been satisfied. The marshal's receipt 
would be sufficient authority for this. 
Dolph's remedy for compensation for his 
services is against the marshal ,for whom he 
performed the services. The court can not, 
therefore, make a formal order for the re- 
taxation of these costs. This seems not to 
be necessary, according to the views of the 
court, as before intimated. 

Motion overruled. 



Case ]STo. 17,898. 

WINTBRPORT GRANITE & BRICK CO. v. 

The JASPER. 

[Holmes, 99.] i 

Circuit Court, D. Massachusetts. Feb., 1872. 

Contract of Sale — Offer and Acceptance — 
Cargo of Vessel— Sale at Inter- 
mediate Port. 

1. The agent of the owners 'of a cargo of 
wood, described in the bill of lading as con- 
sisting of ninety-five cords, more or less, while 
the vessel was lying in a port to which she had 
been taken in an unseaworthy condition, offer- 
ed by letter to sell the wood to the master of 
the vessel, at a certain price "per cord, for the 
quantity shipped." The master seasonably 
mailed to the agent an acceptance of the offer, 
and on the next day wrote that he would have 
che wood surveyed, and would remit as soon as 
he could make it convenient. On receipt of 
these communications, the agent replied, claim- 
ing that the term "quantity shipped" in his of- 
fer meant the quantity "as per bill of lading," 
and requiring the master at once to remit the 

i [Reported by Jabez S. Holmes, Esq., andV 
here reprinted by permission.] 
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proceeds, with the bill of lading to verify the 
aecofint, and notifying him that the wood was 
not his "property to move away or dispose of 
until he complied with these conditions." Be- 
fore this reply was received the master sold 
the wood, which on survey proved to contain 
seventy-eight cords and one foot. Held, that 
the sale was complete, and the title to the wood 
vested in the master, when his acceptance of the 
offer to sell was mailed. 

2. A voyage from Maine to Boston was aban- 
doned on account of unseaworthiness of the ves- 
sel, caused by perils of the seas, and the vessel 
taken to an intermediate port, where the agent 
of the owners of the cargo sold the cargo to the 
master. Held, that the owners of the cargo 
had no lien upon the vessel for non-delivery of 
the cargo at the port of destination. 

[Appeal from the district court of the United 
States for the district of Massachusetts. 

[This was a libel by the Winterport Granite 
& Brick Company against the schooner Jas- 
per (F. W. Nickerson and others, claimants). 
From a decree of the district court dismissing 
the libel (ease unreported), libelants appealed.J 

George W. Esterbrook, for appellants. 
D. A. Gleasou and O. W. Phillips, for claim- 
ants. 

SHEPLEY, Circuit Judge. Libellant ship- 
ped, in November, 1807, a quantity of pine- 
wood on the schooner Jasper, then lying in the 
port of Winterport, Me., to be transported to 
Boston and delivered to Phinley W. Reed, the 
agent of the libellants. The master of the 
schooner gave libellants a bill of lading for 
ninety-five cords, more or less, with the usual 
exception of the perils of the seas. The vessel 
sailed on her voyage, and proceeded down the 
Penobscot river as far as Bucksport Narrows, 
when a heavy squall from the north-west 
drove the vessel ashore, where she lay two 
tides, causing her to leak badly. After getting 
her off, the master proceeded with her down 
the river to the port of Stockton, where the 
master came to anchor, and ealled a survey, 
which pronounced the vessel unseaworthy. 

The crew then left the vessel on account of 
ber unseaworthy condition. The master re- 
mained on board, and with some assistance 
took the vessel to Rockland, where the wood 
was landed and subsequently sold. In Octo- 
ber, 1868, this libel was filed, alleging the ship- 
ment of ninety-five cords of wood, according 
to the bill of lading; that the master converted 
to his own use seventy-eight cords thereof, 
and carelessly and negligently lost the bal- 
ance; and praying for process against the 
schooner, her tackle, apparel, and furniture. 

The answer admits the shipment of the car- 
go, but denies that the amount shipped ex- 
ceeded seventy-eight cords and one foot; al- 
leges that the schooner sailed from Winter- 
port with that quantity on board; that with- 
out fault of the master or crew she was driven 
ashore, and became unseaworthy and unable 
to complete the voyage: that she was got off 
in a reasonable time thereafter, and as soon 
as it could be done, and proceeded to the port 
of Stockton, where the master immediately 
notified the agent of the libellants of the facts; 



and that thereupon the libellants, through 
their agent, bargained and sold all the wood 
to Josiah G. Staples, the master of said schoon- 
er. The answer alleges that the voyage was 
terminated at Stockton by the perils of the 
seas, without default for which the sehooner 
would be liable; and that the liability of the 
schooner then ceased, any further detention 
of said wood having been solely in pursuance 
of the contract of sale between the libellants 
and Staples. 

At the time of the shipment of the cargo. 
Olesser Gray and William R. Ginn were part- 
owners in the Jasper. In January, 1868, they 
sold their interest to Henry S. Staples, who 
owned the remaining shares in the schooner. 
In June, 1868, Staples sold the schooner to 
George W. Reed and William B. Reed, of 
Bangor, Me. From the time of the disaster 
to the time of filing the libel the schooner was 
either in the district of Maine or the district 
of Massachusetts, or on voyages between ports 
in said districts, being frequently in the ports 
of both districts. Libellants are a corporation 
established by the laws of Massachusetts, and 
having also a place of business and agents at 
or near Winterport, in Maine. 

On the 22d of November, the master advised 
.the agent of the libellants that the vessel had 
been ashore, and was not seaworthy to per- 
form the voyage; that he would be obliged to 
discharge the cargo, and pile the wood on the 
wharf; that the vessel would require to have 
the sheathing taken off, and to be recaulked 
and sheathed, which, on account, of the ice, 
could not be done until spring. He then in- 
quires of the agent, "What is the least you 
will take for the wood here?" On the 25th of 
November, Reed acknowledges the receipt of 
the master's letter of the 22d, and writes: 
"Should you prefer to buy rather than ship 
the wood, you can have it for four dollars per 
cord, for the quantity shipped." On the 20th 
of November, the master writes to Reed, ac- 
knowledging the receipt of Reed's letter of the 
25th, and accepting his offer of the wood. 

On the 30th of November, Staples again 
writes to Reed: "I have concluded to take up 
with your offer. I think of going to Rockland, 
and do the best thing I can with the wood, 
and I will remit the money as soon as I can 
make it convenient. I will get a sworn sur- 
veyor on the wood, and good measure as 1 
can." 

On the 3d of December, Reed writes to 
Staples acknowledging the receipt of Staples's 
letter of the 30th, but claiming that Reed's 
offer to sell for "four dollars per cord for the 
quantity shipped" "means per bill of lading,' 
and requiring the master at once to remit the 
proceeds, with bill of lading to verify the ac- 
count, and notifying Staples that the wood was 
"not his property to move away or dispose of 
until he complied with these conditions." Be- 
fore this letter was received, Staples had sold 
the wood for 'four dollars and thirty-seven 
cents per cord in Rockland, accounting to the 
owners for the advance of thirty-seven cents 
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per cord, as freight from WInterport to Rock- 
land. 

The offer to sell the -wood to Staples, and his 
acceptance, were "both unconditional. When a 
proposition is made in writing, and sent by 
post, the person making the offer ean retract 
or modify by a subsequent letter reaching the 
other party at any time before an answer of 
acceptance is written and put in the mail. 
But as soon as such answer is placed in the 
mail, the contract is closed as to both parties. 
Although a letter of retraction be actually 
on the way at the time when the letter of as- 
sent is mailed, yet the contract is closed, unless 
such letter of retraction be received prior to 
the mailing of the letter of assent. The ac- 
ceptance by written communication takes ef- 
fect from the time when the letter of accept- 
ance is sent, and not from the time when it is 
received by the other party. Adams v. Lind- 
sell, 1 Barn. & Aid- 081; Dunlop v. Higgins, 1 
H. L. Cas. 381; Tayloe v. Merchants' Fire Ins. 
Co., 9 How. [HO U. S.] 390; The Palo Alto 
[Case No. 10,700]; Mactier v. Frith, 6 Wend. 
103. 

The property was in the possession of Staples, 
and no formal delivery was necessary to 
change the title. His letter of acceptance 
reached Reed before Reed's letter of Dec. 3 
was written. And even if the modification of 
the contract by the letter of Dee. 3 took effect, 
and the wood was not to become the property 
of Staples "to move away and dispose of un- 
til he had complied with the conditions" of 
that letter, it is clear that, after that time, he 
would hold the eargo, not as agent of the own- 
ers of the schooner, but subject to the arrange- 
ment between Staples and the owners of the 
cargo. The owners of the schooner, after that 
time, were under no obligation to forward, in 
fact they had no right to forward, the cargo 
to Boston, the place of its original destination. 
If the libellants had any lien on the cargo un- 
til the price was paid, they clearly had no 
lien against the vessel, having waived any 
right to have the eargo delivered in Boston, 
and consented to accept it at an intermediate 
port. 

And if any claim existed against the vessel, 
libellants should have enforced it within a 
reasonable time. What is a reasonable time 
is a question dependent upon the circum- 
stances of each case; and the court, in the ex- 
ercise of its discretion in determining this 
question, will be guided by the evidence of 
opportunities to enforce the Hen, of the lapse 
of time, of the change, if any, of ownership. 
In this case, ten months had elapsed; the ves- 
sel had been in Massachusetts four times, and 
she was in Boston eighteen days before being 
libelled, consigned to the same person who, as 
agent of the libellants, had been the consignee 
of the cargo in controversy, and had been 
publicly advertised and sold before the service 
of the libel. If the libellants had any lien, 
they would have lost it by their neglect to en- 
force it under such circumstances. Decree af- 
firmed, with costs. 



Case Wo. 17,899. 

WINTER'S BANK v. ARMSTRONG. 

[Cited in First Nat. Bank v, Armstrong, 36 
Fed. 61. No opinion filed; nowhere reported.] 



Case No. 17,900. 

In re WINTHROP. 
[5 Law Rep. 24.] 

District Court, D. Massachusetts. March 26. 
1842. 

Imprisonment op Bankkopt. 

A judgment creditor enjoined from commit- 
ting a bankrupt to prison. 
[Cittd in brief in Ex parte Hoskins, Case No. 
6,712; Ex parte Waddell, Id. 17,027.] 

In this case the bankrupt [Grenville T. 
Winthrop] presented his petition, setting 
forth that the petitioner, upon the 8th day 
of March, was, upon his petition to this 
court, declared to be a bankrupt; that an 
assignee had been appointed, according to- 
the late act of congress [5 Stat. 440], in his 
behalf, and that it was necessary for him 
to be ready, at all times, for examination in 
regard to his affairs; that he had filed his 
petition for a discharge; that Ebenezer 
Trescott, of Boston, recovered a judgment 
against the petitioner, in the court of com- 
mon pleas, at the last January term, and 
had sued out an execution thereon, and 
placed the same in the hands of a deputy 
sheriff of Middlesex, on March 22d, with 
written directions to collect the amount of 
the same, or commit the . petitioner forth- 
with to prison, and in consequence of such 
directions, said deputy sheriff was about to 
commit the petitioner to jail. Wherefore 
he prayed, that said Trescott, and said dep- 
uty sheriff, and all other persons, might be 
enjoined from ai'resting or committing the 
petitioner td jail, until a hearing could be 
heard upon his petition for a discharge. 

William C. Aylwin, for petitioner. 
Ebenezer Trescott, pro se. 

SPRAGUE, District Judge, sustained the 
application, and granted the injunction. 
He observed, that it appeared, by the affi- 
davits of the petitioner and the assignee, 
that the presence of the petitioner was nec- 
essary, to give information to the assignee, 
and to assist him in relation to the estate; 
that the petitioner ought to be in a situation 
- at all times to obey the orders of the court, 
and that his being in close confinement 
would conflict with the. proper exercise of 
the jurisdiction of the court under the bank- 
rupt law. But, besides this, the object and 
purpose of the creditor here were incon- 
sistent with the object and purpose of the 
bankrupt law. He sought to coerce his 
debtor to give him a preference. The law 
forbad that preference. The object of en- 
forcing the execution was to compel the 
debtor to turn out property, or to disclose 
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secret funds, wherewith to pay the debt. 
But the bankrupt law had divested him of 
all his property. He could have no funds; 
and if he should, from any property, open 
or secret, pay this execution, the creditor 
could derive no benefit therefrom, as he 
would be immediately compelled to pay 
over the same to the assignee, upon a prop- 
er application for that purpose. It is the 
purpose of the bankrupt law to distribute 
all the property of the bankrupt among his 
creditors, and, if he has conducted fairly, 
to discharge him from h.s debts. This pro- 
cess has been commenced in the present 
case. The petitioner has been divested of 
all his property, for the benefit of all his 
creditors. The time for hearing his appli- 
cation for a discharge has not yet arrived. 
Shall the creditor, in this interval, after the 
bankrupt has been by law absolutely dis- 
abled from paying this debt, be permitted 
to use an instrument to coerce payment, 
when there is no reason to doubt that the 
bankrupt has acted in good faith, and will 
be entitled to his discharge from this very 
debt? 

The judge decreed an injunction until the 
further order of court, observing that it 
would be open to the creditors, at any time, 
to move to have it dissolved. 



WINTHROP (SULLIVAN v.). See Case No. 
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Case* Wo. 17,901. 

WINTHROP v. UNION INS. CO. 

[2 Wash. O. C. 7.] i 

Circuit Court, D. Pennsylvania. April Term, 
1807. 

Marine Insurance — Deviation from Course — 
Construction of Policy — Osage — Deposi- 
tion Taken under Commission. 

1. Action on a policy of insurance on goods 
on board the ship Maryland, at and from New- 
York to the Cape of Good Hope, with liberty to 
proceed to, and trade at the Isle of Prance, and 
any other port or ports in the Indian seas, and 
at and from the ports she might go to, back to 
New-York; with liberty to touch and trade, as 
usual, on the outward and homeward voyages, 
for refreshments. The vessel touched at the 
Isle of France, thence to Trincomala, proceed- 
ed to Madras and sold part of her cargo, and 
went from thence to Tranquebar, where she 
took in goods and proceeded to Batavia; there 
she sold the remains of her original cargo, as 
well as the goods taken in at Tranquebar, and 
sailed from Batavia with a cargo purchased 
with the proceeds of her outward' cargo, and 
of the goods taken on board at Tranquebar. 
After leaving Batavia, all the officers died; and 
before his death, the captain directed one of 
the seamen, who was ignorant of navigation, to 
take the ship to the Isle of Prance, and deliver 
her to the consul. She arrived there, and was 
despatched for New-York, under the command 



i [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice of 
the Supreme Court of the United States, under 
the supervision of Richard Peters, Jr., Esq.] 
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of a British subject, but was lost on the voy- 
age. Held, that the trading was within the 
terms of the policy. That the proceeding to 
the Isle of Prance, was not a deviation. That 
the acts of the consul, if irregular, could not 
prejudice the rights of the insured. 

[Cited in Coles v. Marine Ins. Co.. Case No. 
2,988.] 

[Cited in brief in Winter v. Delaware M. S. 
Ins. Co., 30 Pa. St. 337. Cited in Schroeder 
v. Schweizer Lloyd Transport, etc., Co., 60 
Cal. 477.] 

^ 2. Evidence of a usage to explain some clause 
in the contract of insurance, is regular; but it 
can only be resorted to when the law is unset- 
tled, and then the construction must be de- 
termired by the usage, and not by the opinions 
of witnesses. 

[Cited in Polsom v. Merchants' M. & M. Ins. 
Co., 38 Me. 421. Cited in brief in Keener v. 
Bank of U. S., 2 Pa. St, 239; Walsh v. 
Homer, 10 Mo. 8.] 

3. Depositions taken under a commission, is- 
sued to a place where the commissioners are pro- 
hibited executing the commission, taken accord- 
ing to the law of the place, in the presence of 
the commissioners, by the judge, may be read in 
evidence, 

4. If all the interrogatories, either in form or 
substance, are not put to the witnesses, the evi- 
dence cannot be read. 

[Cited in brief in Louden v. Blythe, 1G Pa. 
St. 538.] 

5. It is no objection to reading a deposition 
taken abroad, that the witnesses had previously 
been examined and cross-examined under a 
commission in the United States. 

6. The protest of some of the crew, taken at 
the Isle of Prance, was permitted to be read, 
to invalidate their evidence under a commission. 

Action on a policy, of the 4th of January, 
1804, entered, into by the Union Insurance 
Company, on goods on board the Maryland, 
lost or not lost, at and from New-York to 
the Cape of Good Hope, with liberty to pro- 
ceed to, and trade at the Isle of Prance, and 
any other port or ports in the Indian seas, 
and at and from the ports she might go 
to, back to New- York; with liberty to touch 
and trade, as usual, for refreshments, on the 
outward and homeward voyage. The policy 
was open, and 20,000 dollars were insured. 
The ship sailed from New York, on the voy- 
age, about the latter end of December, 1803, 
and touched at the Cape of Good Hope; 
whence she departed, and touched at the 
Isle of Prance, and went thence to Trinco- 
mala, in the island of Ceylon. It did not ap- 
pear that she traded at any of the above 
ports. From Trincomala, she went to Ma- 
dras, where she sold a part of her cargo, and 
received in return an order on Tranquebar, 
a Danish port on the Coromandel coast, 
where she took in goods purchased with the 
above order, and then proceeded to Batavia; 
there she sold the residue of her American 
cargo, as well as that part taken in at Tran- 
quebar, and invested the proceeds in a re- 
turn cargo, and about 10,000 dollars in spe- 
cie, on account of the plaintiff, and 4000 dol- 
lars belonging to the. captain. The crew 
were generally sick at Batavia, and the first 
officer died there, or shortly after she sailed 
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on her return voyage. Before the ship had 
left the Straits of Sunda, the second officer, 
in a state of delirium, shot the master, Cap- 
tain Wickham; and shortly after died. The 
master appointed an officer in his room, 
and being himself seized with a lock-jaw, 
■and sensible of his danger, he called to him 
-one of the seamen, Beardsley, a young man 
•on board, and asked him if he could lay the 
ship's course for the Isle of France; and 
being answered in the affirmative, he direct- 
ed him to conduct her to that island, and 
deliver her to the American consul at that 
place. The master shortly after died, be- 
fore the ship had cleared tne Straits, and 
before any course had been laid. A coun- 
cil of the crew being called; they deter- 
mined, in their situation, that it was best 
to go to the Isle of France; and, accord- 
ingly, Beardsley conducted her there in 
safety, and delivered her to Mr. Buchan- 
nan, the American consul. Mr. Sauliera, 
<the correspondent of the plaintiff, and to 
whom the captain, who was also the sole 
■consignee, was recommended by his owner, 
in case he should want his assistance on 
the outward voyage,) claimed the right of 
taking the vessel and cargo; which, being 
resisted by Buchannan, the American con- 
sul, the question was brought before the 
■court of admiralty of the island, where the 
possession and management of the vessel 
was decreed in favour of Buchannan. 
Buchannan obtained an order of the court 
foi" a survey of the vessel, and either upon 
the report made by the surveyors, or for 
some other reason, he thought the vessel 
was overloaded; and in order to lighten 
her, he sold a part of her cargo of sugar, 
and invested the proceeds, as well as the 
14,000 dollars, and about 1600 dollars re- 
ceived from passengers, in a lighter load, 
consisting of indigo, &c. He employed a 
Mr. Adamson, a British subject, then in the 
island, to command and navigate the ship 
to New-York; and permitted some English- 
men, who had been prisoners in the island, 
to take their passage in the ship to New- 
York. The ship sailed from the Isle of 
France, and was lost on the American 
coast, within a day's sail of New- York. On 
notice of loss, a regular abandonment was 
made. The property of the plaintiff was 
admitted. One of the objections made by 
the defendants to paying the loss when the 
abandonment was made, was, that the ship 
when she left Batavia, was overloaded. 
But "this was so clearly disproved by the 
evidence in the cause, that it was abandon- 
ed on the trial. 

A number of depositions were taken and 
read, proving the facts above stated, which 
are noticed in the charge. The protest of 
Beardsley, and of most of the witnesses 
who have deposed in the cause, was read 
to discredit their testimony, as to the inten- 
tion of Captain Wickham when he left Ba- 
tavia, to call at the Isle of France. The 



defendants offered to prove by witnesses, a 
usage, in voyages like the present which 
prevented the selling on board of any part 
of the cargo at any intermediate port, at 
which the vessel was permitted to call. To 
prove that such evidence was proper, were 
cited Park. Ins. 30, 42, 45, 49; Johns*. 333. 
The admission of the evidence was opposed 
by the plaintiff's counsel. 

Before WASHINGTON, Circuit Justice, 
and PETERS, District Judge. 

BY THE COURT. An usage to explain 
some clause in a policy, is proper. If the 
construction be doubtful, it is the safest 
guide, because most likely to accord with the 
intention of the parties; who, it is to be 
presumed, had a view to the usage when 
they contracted. But usage can only be re- 
sorted to where the law is doubtful and un- 
settled; and even then the construction 
must be determined by the usage, and not 
by the opinions of the witnesses, however 
respectable they may be. In this case, the 
usage which the defendant expects to prove, 
will not contradict, though it may qualify 
and explain the permission which is granted 
by trading at the ports in the Indian seas; 
and it will contradict no settled principle of 
law on that subject. The evidence, there- 
fore is proper. 

Witnesses were then examined who stated, 
that where the termination of the voyage 
was fixed, the permission to trade, was, ac- 
cording to usage, confined to ports in the line 
of the voyage; but where this was not the 
case, as. in the present instance, the trading 
might be backwards and forwards, out of 
the line. They mentioned two cases, where 
the policies resembled the present, except 
that the insurances were upon time, and a 
trading, similar to that which took place in 
this case, was carried on, and not objected 
to; and concluded, generally, by saying, that 
such a trading, in such a voyage, and under 
such a policy, is considered lawful, within 
the general usage of trade. 
. The defendant's counsel then offered to 
read depositions taken under a commission 
to the Isle of France, which was opposed 
upon two grounds: first, that it was executed 
not by the commissioners named, but by the 
judge of the admiralty, or some tribunal of 
that nature in the island: second, that many 
of the interrogatories were not put to the 
witnesses, neither were they answered. As 
to the first objection, it appeared that the 
execution of a foreign commission at that 
place by individuals, was considered by the 
government as an assumption of sovereign 
power, which was not permitted to be exer- 
cised. The American consul, to whose man- 
agement this business was entrusted, in pur- 
suance of the advice of counsel, petitioned 
the judge of the court to execute the com- 
mission, which he did with great solemnity, 
in the presence of persons named in the 
commission; but the interrogatories were 
not all put in the form they were propound- 
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ed by the counsel in this country, and some 
of them were not put at all. 

In support of the commission, it was ar- 
gued that this "was the hest evidence, which, 
from the nature of the case, could he pro- 
duced; and if it be rejected, it will be im- 
possible, in this or any other case, to obtain 
testimony where the witnesses reside in any 
part of the French dominions. In the case 
of Church v. Hubbart, 2 Cranch [6 U. S.] 
236, it was decided, that foreign laws must 
be proved like other matters of fact; but 
that, if such proof was unattainable, in- 
ferior evidence, even the certificates of a 
consul, might be admitted. As to the second 
objection, the interrogatories are informally 
put; yet, if they are substantially answered, 
it ought to be deemed sufficient; particularly 
in a case where the execution of the commis- 
sion was taken from the persons named in 
it, by the imperious interference of a foreign 
power. 

WASHINGTON, Circuit Justice, was of 
opinion that the. first objection ought not to 
prevail. The object of courts is, that the 
administration of justice should not be im- 
peded by difficulties of form. The substan- 
tial purpose for which a commission to ex- 
amine witnesses is given, is to obtain the 
evidence of those witnesses fairly, fully, .and 
impartially. The commission, the interroga- 
tories, &c, constitute the form by which 
this purpose is to be effected. If the sub- 
stance be obtained, but from imperious cir- 
cumstances not controllable by "the court, 
the form cannot be observed; a correspond- 
ent relaxation is proper, in order to prevent 
the courts of justice from being impeded. 
Upon this ground, which is rendered tenable 
by the general principles of law, the first 
objection ought to be overruled. A contrary 
decision might be productive of extensive 
mischief in commercial questions. But, 
whilst the form in which the commission is 
executed, may, in a case like the present, be 
disregarded; it is, nevertheless, the duty of 
the court to see that the evidence has been 1 
fully and fairly taken. If the interroga- 
tories be substantially put, though not in 
the precise form in which they are pro- 
pounded by the parties; and if it appear 
that they are answered by the witnesses, it 
will be sufficient. But they ought* all to be 
put, and should be all answered; as well 
those of the one side, as those of the other. 
This is not the case, as to any of the deposi- 
tions under this commission. To mention one 
instance, among many others, which might be 
selected from the commission. The witness, 
by a cross-interrogatory, is asked, if the 
Maryland came into the Isle of France from 
necessity. In answer to some other ques- 
tion, he states, incidentally, that she came 
in, having lost all her officers; and this is 
said to be an answer to the above question. 
But that question was calculated to draw 
from him every circumstance of necessity 
within his knowledge, such as stress of 



weather, leakages, being overloaded, &c. 
Each party has a right to have full benefit of 
his interrogatories, and to have them fully 
answered. This objection, therefore, is con- 
clusive against the depositions. 

PETERS, District Judge, fully concurred 
in the opinion upon the last objection, but he 
was not perfectly satisfied as to the first; 
although he concurred, rather than divide 
the court. 

A third objection was made to the reading 
of Beardsley's deposition, taken under this 
commission, that he had been previously ex- 
amined and cross-examined, under a com- 
mission in the United States. - But the court 
thought this no reason why his second depo- 
sition should be rejected. The protest of 
Beai'dsley and some others of the crew, stat- 
ed, that the Maryland sailed from Batavia 
for the Isle of France, and that they be- 
lieved this was the intention of Captain 
Wiekham, that he might there dispose of 
part of the cargo. But in the depositions of 
the same witnesses, they declared that they 
did not swear to this protest, and that if it 
was interpreted to them they did not under- 
stand it, and would not have signed it if 
they had. But the judge who received the 
protest, certifies that it was interpreted to 
the appearers, and sworn to by them. 

The counsel for the defendant, Dallas 
and Rawle, objected to the plaintiff's right 
of recovery* upon the ground of a devia- 
tion committed in three instances; 1st, in 
selling at Madras, buying at Tranquebar, 
and reselling at Batavia; 2d, in going to the 
Isle of France; 3d, in breaking bulk, and 
changing her cargo there. Second; that the 
policy was vacated by taking on board an 
English captain at the Isle of France. They 
cited, in support of the first act of deviation, 
Lafabre and Wilson, Park. Ins. 294; on the 
third, Park. Ins. 309, 310, 313; 2 Marshall 
Ins. 413; Park, Ins. 295; Esp. 610; 3 Esp. 
257; 5 Esp. 56. Upon the second point, they 
relied upon the evidence to prove that she- 
did not touch at the Isle of France from 
stress of weather, from being overloaded, or 
from the incapacity of the ship to proceed. 
The loss of officers was a mere pretence. 
The captain intended, when he left Batavia,. 
to stop there. On the third point, they in- 
sisted that the American consul was to be- 
considered as the agent of the insured, le- 
gally substituted as such by the captain, 
who united in himself £he characters of mas- 
ter and consignee. If so, then the changing: 
of the cargo, and taking in an additional 
cargo purchased with the 14,000 dollars, was- 
clearly a deviation, and was committed by 
the plaintiff's agent. On the last point, they 
insisted that the putting on board an Eng- 
lish commander increased the risk, inasmuch 
as it would, by an ordinance of Louis XV.,. 
have made her good prize had she been 
taken by a French cruiser. 

For the plaintiff, these positions were con- 
troverted by Tilghman and Ingersoll, par- 
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ticularly as to the facts respecting the sec- 
ond ground of deviation. They denied that 
the captain had meditated a deviation, and 
insisted that the American consul -was the 
agent of all parties concerned. 

WASHINGTON, Circuit Justice (charging 
jury). The plaintiff has proved every thing nec- 
essary to his right of recovery; and the ques- 
tion is, whether by any act, inconsistent with 
his contract, he has discharged the under- 
writers from the obligation to indemnify him 
for the loss which has happened. The claim 
is resisted on adcount of three distinct acts 
of deviation; first, on the outward voyage, 
in buying and selling a cargo in the ports at 
which she was permitted to touch; second, 
in calling at the Isle of France on her return 
voyage; and, thirdly, in changing her cargo 
there, and the taking in a new cargo pur- 
chased with the specie brought from Ba- 
tavia. Another objection is made to the re- 
covery, upon the ground of the risk having 
been increased by taking on board, at the 
Isle of France, an English captain to com- 
mand the ship home. 

To understand the first objection under the 
head of deviation, we must attend to the 
nature of the voyage insured. What was it? 
From New-York to the Gape, with liberty to 
proceed to, and trade at the Isle of France, 
and thence to any port or ports in the Indian 
seas; and at and from the ports she might 
go to, back to New-York, &c. It is contend- 
ed by the counsel for the defendants, that 
the permission to trade beyond the Isle of 
France, is merely constructive, and cannot 
be more extensive than the express permis- 
sion to trade at the Isle of France; that 
though the plaintiff might have touched at 
as many ports as he pleased, in order to dis- 
pose of his outward cargo, yet he could only 
take in a return cargo at those ports, and 
had no right to dispose of any part of it at 
any port on the voyage: that a more ex- 
tensive construction would be highly unrea- 
sonable, by prolonging and increasing the 
risk beyond the time and measure which 
could properly have been contemplated by 
the underwriters. 

It may be well doubted, whether this in- 
crease of risk to the extent supposed, is not 
in a great degree imaginary. The buying 
and selling would be nothing more than a 
change of cargo, and it must always be the 
interest of the insured to terminate the voy- 
age as soon as possible. But be this as it 
may, it is always in the power of the In- 
surers to prevent the consequences of a pro- 
tracted voyage beyond the period they may 
be willing to insure, by limiting the duration 
of the risk. Insurances upon time, seem to 
be peculiarly fitted to trading voyages, and in 
most cases accompany them. The only two 
instances mentioned by the witness called to 
prove an usage, as to voyages like the pres- 
ent, were insurances upon time. It is impos- 
sible for the underwriter to calculate the 



period when a trading voyage will terminate; 
and it may, therefore, be prudent for him to- 
say, that he will not take the risk longer than 
a fixed number of months, &c. But it is un- 
necessary to consider the extreme case men- 
tioned by the defendant's counsel. It will he 
more prudent to confine our inquiries to the 
very case before us. Does the policy protect 
the selling at Madras? the investment of the 
proceeds of that sale in a cargo at Tranquebar, 
and the resale of it at Batavia? The first con- 
sideration is, do the words of the policy, prop- 
erly construed by the rules of law, protect 
such a trading? If they do, then, secoudly, is 
there any usage of trade which restrains the 
construction? First, the permission to trade 
at the Isle of France, ought, upon every prin- 
ciple of construction, to be carried forward so 
as to apply to the ports in the Indian seas; 
for, otherwise, the permission to go there 
would be a mere mockery. Indulgences grant- 
ed by the underwriter, ought to be and cer- 
tainly are always paid for by the insured; 
that of going to any port in the Indian seas, 
was no doubt, considered in the present policy. 
But the insured would never avail himself of 
the permission to go to ports in the Indian 
seas, unless for the purpose of trading. If, 
then, the policy is to be so construed, what 
does it amount to? A license to trade at the 
Isle of France, and at any port or ports in the 
Indian seas. If the insured might trade at 
those ports, he might buy and sell at them, 
not in the limited manner contended for by 
the defendant's counsel, but by repeated acts; 
for I state it, that buying and selling to this 
extent, is the very essence of trade. It is by 
repeated acts of buying and selling, and tak- 
ing in barter, that trade is carried on; and 
therefore, the words used in this policy are 
broad enough in their general import to cover 
such a trading, unless they be restrained by 
usage, or other expressions used in the policy. 

The words used in this policy describe the 
risk in its utmost latitude, both as to the 
course of the voyage, and as to the tracing 
outward. As to the voyage, the termination 
not being stated, the vessel was unfettered as 
to its course; and this is an additional proof 
of the great latitude intended to be given to 
the' insured. Second; is this construction op- 
posed by any well established usage of trade? 
An attempt was made by the defendants to 
prove such an usage; but, so far as usage was 
proved at all, it was directly against the de- 
fendant and in support of the construction 
given to the policy. 

The calling at the Isle of France on the re- 
turn voyage, tt is in proof by the testimony 
of a witness, that the Isle of France is out of 
the direct course of the voyage from Batavia 
to New York; and without a stoppage there, 
would protract the voyage about twenty days. 
Permission to call at the Isle of France on the 
home voyage is not granted by the policy, and 
•consequently the going thither was clearly a 
deviation. But a deviation, if committed 
against the will of the master, or even volun- 
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tarily, for the purpose of saving the property, 
is excused upon the ground that all the par- 
ties to the contract, impliedly consent to it for 
their mutual benefit. But then it must appear 
that the master, in making the deviation, act- 
ed bona fide, according to the best of his judg- 
ment, for the general benefit of all the parties 
concerned; and in estimating the fairness of 
the measure, it is proper to attend to his mo- 
tives, to the end he had in view, and to the 
consequences. He may err in judgment; the 
necessity may not have been extreme; but a 
necessity or justifiable cause must exist, and 
must be satisfactorily proved. His real mo- 
tive ought to correspond with the one assign- 
ed, or he will furnish strong ground of sus- 
picion that he has not acted bona fide. 

The instances of necessity which are gen- 
erally met with, are stress of weather; injury 
sustained by the ship, which requires to be re- 
paired; to avoid an enemy; going to join 
convoy, and the like. But these are only ex- 
amples, which serve to illustrate the principle. 
There may be* many other instances, where 
the necessity will be equally great, and equal- 
ly valid, to excuse the deviation. Our inquir- 
ies will then be directed to the following 
points: What was the asserted object in call- 
ing at the Isle of France? Was it the real 
one? The first officer on board, then the sec- 
ond, and lastly the captain, all died before the 
vessel left the Straits of Sunda, and before 
the vessel's course had been shaped. Upon 
the death of the first officer, the captain had 
appointed another; but he seems never to have 
acted, and we never hear any thing further of 
him. The captain, previous to his death, but 
after he was seized with a lock-jaw, and when 
he was certain of dying in a short time; in- 
quired of Beardsley, a young man, and a com- 
mon seaman, if he could shape the course of 
the vessel to the Isle of France. Upon being 
answered in the affirmative, he directed him 
to conduct her thither, and deliver her to the 
Am erican consul. Unless a deviation had been 
previously meditated by the captain, it is 
strongly to be inferred from his conduct on 
this occasion, that he thought Beardsley the 
most competent of the crew to navigate the 
vessel; but yet, that he had not sufficient con- 
fidence in his skill, to entrust him with the 
command further than the Isle of France, 
which was not much more than half the dis- 
tance they had to run to the Cape of Good 
Hope. This opinion of the captain seems to 
have been confirmed by that of the crew, who, 
in a council called after the melancholy fate 
of the captain, determined, that in their situa- 
tipn, it was proper to go to the Isle of France. 
One of the witnesses has deposed, that if tbe 
crew had not been extremely good, he doubted 
if Beardsley could have conducted the vessel 
even to the Isle of France. This, then, was 
the situation of the vessel. What was the 
end proposed by going to the Isle of France? 
If the witnesses are to be believed, it was to- 
be relieved from the danger to which the ves- 
sel and crew were exposed, by the unfortu- 



nate loss of all the officers who could be de- 
pended upon. But was this the real purpose 
for going there? It is denied by the defend- 
ant's counsel, who contend that it was a 
mere pretext to conceal a previously formed 
plan of Captain Wickham, to go from Batavia 
to the Isle of France. If this should be made 
out to your satisfaction, it will be difficult to 
give credit to the necessity resulting from the 
loss of officers, which is assigned as an excuse 
for the deviation. 

The evidence relied upon by the defend- 
ant is; first, a letter from the American 
consul to the plaintiff in. which he states, 
as coming from Beardsley, that the vessel 
had come in on her voyage from Batavia 
to that island, in consequence of her being 
overloaded. It is strange that Beardsley 
should have assigned that as a reason, when 
it is admitted on all hands that she was not 
overloaded; and Beardsley, in his deposi- 
tion, declared that he never heard of an 
intention to go to the Isle of France from 
any of the officers, and that she was not 
overloaded. Second; the reports of the 
persons appointed at the Isle of France to 
inspect the vessel, who state that she re- 
quired repairs and lightening. This, how- 
ever, is strongly opposed by other evidence 
taken in the cause. Third; a letter from 
Adamson to the plaintiff, after the loss, in 
which he states that the vessel sailed from 
Batavia to the Isle of France. But it is to 
be remarked, that Adamson was picked up 
at the Isle of Franee, after the arrival of 
the vessel; and, therefore, could not have 
known any thing which had previously tak- 
en place. Fourth; the journal of Beards- 
ley, which is headed, "Journal of a voyage 
from Batavia to the Isle of France." You 
will judge what weight ought to be given 
to this evidence. Lastly, the protest of 
Beardsley, and of some of the crew, made 
at the Isle of France. 

On this evidence it is proper to remark, 
that the court allowed it to be read for the 
purpose of discrediting the witnesses who 
had signed the protest, and given evidence 
in the cause; but not to establish any on« 
fact. °If it has the effect for which it was 
permitted to be read, then you will consider 
whether there is evidence sufficient, with- 
out the depositions of those persons, to 
prove the case, and to justify the motives 
of the deviation; but not whether the pro- 
test establishes the contrary; and in pre- 
senting this inquiry, it may be proper to 
attend to what all these witnesses have de- 
posed; that they did not understand the 
paper as it was interpreted to them; if they 
had, they would not have signed it. Though 
I should be very cautious in crediting such 
testimony, in contradiction of the certificate 
of a foreign competent consul; yet the cer- 
tificate, in this ease, goes no farther than 
to say that the protest was interpreted and 
sworn to, which might be, and yet might 
not have been understood. 
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On the other side, you have heard the fol- 
lowing evidence: first, two letters from Cap- 
tain Wiekham shortly before he left Bata- 
via, in which he speaks of sailing on his re- 
turn to New-York, and to touch at the Cape 
of Good Hope, in order to settle some busi- 
ness there. Whether he could have any 
motive to conceal from his owners his in- 
tent to go to the Isle of France, if he enter- 
tained it, you must judge. Second; the evi- 
dence of Beardsley, of the boatswain, and 
of one of the crew; who depose that they 
never heard of any intention to touch at the 
Isle of France, until after the captain was 
sick, and sensible of his danger. The boat- 
swain states that he was told by the cap- 
tain and mates that they were to return to 
New-York, and to touch at the Cape. 
These witnesses, as well as Captain Lacher, 
give the reasons for their belief,, that the 
Isle of France was not in the contempla- 
tion of Captain Wiekham. But what seems 
most strongly to corroborate the evidence 
of these witnesses, is the order given by 
Wiekham to Beardsley, shortly before his 
death. The diffidence he manifestly indi- 
cated of Beardsley's skill to navigate the 
vessel, even as far as the Isle of France; 
his directions to deliver her, not to Mr. Sau- 
liera, the correspondent of his owners, but 
to the American consul; not by name, for 
probably he knew neither his name nor 
character, but as distinguished by his offi- 
cial station, as the commercial agent of 
the United States; without a single direc- 
tion what this public character was to do, 
after he had received possession. These 
circumstances seem strongly to persuade 
the mind, that the order to deviate grew 
out of the necessity of the case, and could 
not be the result of any previously formed 
intention. As to this, however, you are the 
proper judges. 

Third; the changing of, and adding to the 
cargo at the Isle of France; trading, except 
for refreshments, not being permitted on 
the homeward voyage. The changing of 
the cargo was sufficient to avoid the policy, 
if, under the circumstances of the case, it 
were imputable to the plaintiff. The rea- 
son is, not that the risk insured is increas- 
ed, but that it is not the risk insured; and, 
therefore, it could be no excuse to say that 
the load was lightened by the change. If 
a necessity exist to throw overboard, or to 
land a part of the cargo, the act of doing so 
may be excused; but, in this case, there is 
no evidence of any necessity to lighten the 
vessel. She is proved to have been tight, 
and fit to perform any voyage. 

The next inquiry is, were the transac- 
tions at the Isle of France, imputable to 
the insured? Was the result varied by the 
act of any person representing him, and 
acting, constructively, as his agent? The 
affirmative is asserted by the defendants. 
Or did they result from a misfortune occur- 
ring in the voyage, which, for a time, took 



the property out of his possession, and af- 
forded an occasion for the interference of a 
third person, acting for the benefit of all 
concerned. This is contended for on the 
part of the plaintiff. 

This is a question, which, in point of law, 
presents the greatest difficulty in the cause. 
Let us go by steps. Had Captain Wiekham 
lived, and done these things, the defendants 
would have been discharged. Had he au- 
thorized or permitted the American consul 
or any other person to do them, the conse- 
quences would have been the same. Had 
Beardsley been appointed by Captain Wiek- 
ham his successor, generally, and had he 
done, authorized, or permitted the doing of 
these things, still the policy would have 
been avoided. But who was Beardsley, 
and what were his powers? He was a 
sailor, taken from the crew of the vessel, 
clothed by the captain with a limited au- 
thority to conduct the vessel to the Isle of 
France, and there to deliver her and the 
cargo to the American consul. The moment 
he executed this order, all .his authority 
ceased, and he returned to his former situa- 
tion of a common seaman. He gave and 
could give no power or authority whatever 
to the American consul. Who was Buehan- 
nan? Not the consignee or agent of the 
owners, either so appointed by them, or by 
the substitution of tne captain; who was, 
whilst living, both master and consignee. 
The captain clothed him with no special 
powers whatever; and if he possessed any, 
they were such as flowed from the necessi- 
ty of the ease, and from his official charac- 
ter as the commercial agent of the country 
he represented, and to which the vessel be- 
longed. The vessel came to the Isle of 
France in distress— if you think, from the 
evidence, there existed a necessity strong 
enough to justify her going there; and, in 
such a situation, as required the American 
consul to take care of the vessel and cargo, 
and to afford his assistance to both. Wiek- 
ham gave no directions to that officer; and, 
therefore, seems to have had nothing in 
view, but to call upon him to perform his 
duty as consul. He is no more to be con- 
sidered as the agent of the plaintiff, than 
he would have been had the captain died • 
without giving a direction, or if she had 
floated into the Isle of France, without offi- 
cers, or without a crew. In addition to the 
circumstances of the case which threw her 
under his care, he states that he acted for 
the benefit of all concerned, and he acted 
too under the sentence of a competent tri- 
bunal, who vested him with the possession 
of the property. 

The question of law, then, upon this point 
is, is the insured responsible for the con- 
duet of third persons, done in consequence 
of a misfortune occurring in the voyage, 
from which misfortune alone, and not from 
any act of the owner or his agents, such 
third persons derived their power to inter- 
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fere? The court is of opinion that he is 
not. The decision of this point settles the 
only remaining one, the putting an English 
captain on board. Let this have been right 
or wrong, it was not the act of the assured, 
expressly or constructively. 

To conclude. The first question is purely 
a question of law; as the defendant admits, 
that an usage, such as was stated in the 
opening, is not proved, and the law is in 
favour of the plaintiff. The second is a' 
mixed question of law and fact. If you 
are of opinion, upon the whole of the evi- 
dence, that the going to the Isle of France 
was a measure of necessity, produced by 
the loss of officers, that the captain, who 
gave the order, and Beardsley, who execut- 
ed it, acting according to their best judg- 
ment; were actuated by honest motives to 
promote the general benefit of all concern- 
ed, and did not assign this motive as a 
mere cover to a previously formed plan to go 
there: then this point is also in favour of 
the plaintiff; if your opinion upon the evi- 
dence should be otherwise, then it is in fa- 
vour of the defendant. If your sense of 
the evidence upon the second point should 
be in favour of the plaintiff, and that the 
authority given to Beardsley was such as 
I have considered it, then the next question, 
in point of law, is also with the plaintiff. 

The jury found a verdict for the plaintiff, the 
full amount of his demand. 
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WISCONSIN v. DULUTH et al. 

[2 Dill. 406; i 11 Am. Law Res. (N. S.) 709; 5 
Am. Law T. Rep. U. S. Cts. 299; 4 Chi. Leg. 
News. 405; 7 Am. Law Rev. 369; 29 Leg. 
Int. 268.] 

Circuit Court, D. Minnesota. June, 1872. 

Right of State to Sue in Federal Cocrt. 

A state cannot maintain as plaintiff an ac- 
tion in the circuit court of the United States. 
[Cited in State of Texas v. Lewis, 12 Fed. 3; 
s. c. 14 Fed. 66; Harvey v. Com., 20 Fed. 
421; Ames v. State of Kansas, 111 U. S. 
469, 4 Sup. Ct. 447.] 

The bill in equity of the state of Wisconsin 
asserts the interest of the state and of her 
citizens in the navigation of the river St. 
Louis, from its mouth, where it empties into 
Lake Superior, at Superior City, for about 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



twenty miles up the river, a part of which, 
by reason of the expansion of the river, is 
known as the "Bay of Superior," and it al- 
leges that the city of Duluth, and Mr. Luce, 
the mayor of that city, and the Northern 
Pacifie Railroad Company, are now extend- 
ing a dyke into the navigable waters of said 
river, whereby the use of the river for 
navigation will be seriously obstructed, and 
the rights of the state of Wisconsin and of 
her citizens will be impaired. The bill prays 
for an injunction, and other appropriate re- 
lief. 

Orton & Setzer, for the State of Wisconsin. 
Mr. Stearns, for defendant. 

Before MILLER, Circuit Justice, and DIL- 
LON, Circuit Judge. 

MILLER, Circuit Justice. The case comes 
before us at this time for a preliminary in- 
junction, and the defendants raise the ques- 
tion of the jurisdiction of the circuit court, 
and move to dismiss the bill on that ground. 

The question thus presented is whether a 
state of the Union can maintain a suit in a 
circuit court of the United States. It is one 
of interest and of great importance. As we 
shall presently see, it does not appear to 
have ever been decided by the supreme" 
court, and has only received the attention of 
the cireuit courts in two or three reported 
cases. 

It is not claimed in behalf of plaintiff that 
the jurisdiction can be maintained on the 
nature of the rights asserted in the bill with- 
out regard to the character of the parties, 
but it is insisted that as one of the states of 
the federal Union, Wisconsin can sustain 
any action which can properly be brought 
in a circuit court. The constitution, in the 
second section of the third article, declares 
that the judicial power shall extend to con- 
troversies between a state and citizens of an- 
other state, and as the defendant Luce and 
the city of Duluth are undeniably citizens of 
the §tate of Minnesota, the case in that re- 
spect comes within that provision of the fun- 
damental law. The succeeding clause, how- 
ever, of the same section, in defining the 
jurisdiction of the supreme court, the only 
court established by the constitution, uses 
language which cannot be disregarded in 
this connection. It says that in all cases af- 
fecting ambassadors, other public ministers 
and consuls, and those in whieh a state shall 
be a party, the supreme court shall have 
original jurisdiction. In all other eases be- 
fore mentioned, it shall have appellate juris- 
diction, both as to law and fact, with such 
exceptions and under such regulations as 
the congress shall make. 

As this is a case in which a state is a 
party, the supreme court undoubtedly has 
original jurisdiction of it, if it is one to 
which the power of the federal judiciary ex- 
tends; and this jurisdiction it has without 
the aid of any act of congress, for it is con- 
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ferred in clear and express terms by the 
constitution. Nor is this affected by the 
eleventh amendment to the constitution, for 
that only protects the states from suits com- 
menced or prosecuted against them when 
brought by citizens of another state or of a 
foreign state. It may, therefore, be safely af- 
firmed that the supreme court -would have ju- 
risdiction of this suit, so far as the character 
of the parties can give it, if brought in that 
court. Pennsylvania v. Wheeling Bridge Co., 
13 How. [54 XT. S.] 518. As that court has 
original jurisdiction of such suits, it -would 
seem that it cannot have in any such case 
appellate jurisdiction. The section in the 
constitution which confers it as original is 
followed by the declaration that in all other 
cases before mentioned the supreme court 
shall have appellate jurisdiction. Did the 
framers of the constitution intend to give to 
the supreme court both an original and ap- 
pellate jurisdiction in the same class of eases 
founded in the character of the parties? Or 
did it by this clause intend to define the 
cases in which it should have original, and 
those in which it should have appellate, ju- 
risdiction, and to distinguish and separate 
them from each other? The natural import 
of the language used, denning specially the 
cases in which it has original jurisdiction, 
and declaring that in all others its jurisdic- 
tion shall be appellate, favors very strongly 
the idea that in those classes of cases 'of 
which it has original cognizance, it can have 
no appellate jurisdiction. If this be a sound 
exposition of the constitution, it follows that 
if there is in the circuit courts a jurisdiction 
concurrent with the supreme court in cases 
to which a state is a party, no appeal or 
writ of error can be taken when the suit is 
brought in the former. This would be an 
anomaly in our system of jurisprudence, 
which stands alone, and it weighs very 
heavily against a construction of the act of 
congress creating the circuit courts, and con- 
ferring their powers, which brings such 
cases within their jurisdiction by mere im- 
plication. 

But waiving this view of the subject for 
the present, these propositions may be fair- 
ly "deduced from the constitution in regard 
to suits brought by a state against citizens 
of another state: (1) That the judiciary 
power of the federal government extends to 
such cases. (2) That the supreme court has 
original jurisdiction of such cases. (3) That 
jurisdiction is conferred on no other court of 
such cases by the constitution propria vigore. 

Conceding, then, that the jurisdiction of 
the supreme court as derived from the con- 
stitution is not exclusive in this class of 
eases, we must still look to some other 
source of authority than that instrument 
when a concurrent jurisdiction is claimed 
for some other court. It may also be con- 
ceded, and perhaps that is the established 
doctrine, that the states have lawfully con- 
ferred such a power on their own courts 
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when exercised on persons or property with- 
in their territorial limits, and that to this 
extent such a concurrent jurisdiction exists. 
But when it is claimed for any other federal 
court than the supreme court, the power 
must be found in an act of congress. 

It is a proposition which admits of no 
further debate, and needs the citation of no 
authorities at this day, that all courts of the 
United States, except the supreme court, be- 
ing the mere creatures of congressional stat- 
ute, can exercise no jurisdiction but such as 
is given by those statutes; and even the 
supreme court is limited in all except the 
original jurisdiction given it by the constitu- 
tion—a very small portion, indeed, of the 
power which it exercises— by the will of con- 
gress as expressed in its legislation. We 
turn, then, to the act of 17S9 [1 Stat. 73], 
establishing the judiciary system of the 
United States, to which alone we can look 
for the requisite authority; for though there 
are many subsequent statutes conferring ju- 
risdiction on the federal courts, there are 
none which can affeet the question before 
us. The fourth section of that act creates 
the circuit courts, and the eleventh defines 
their powers, and confers their jurisdiction. 
The latter declares that they shall have orig- 
inal cognizance, concurrent with the courts 
of the several states, of all suits of a civil 
nature at common law or in equity where 
the matter in dispute exceeds, exclusive of 
costs, the sum or value of five hundred dol- 
lars, and the United States are plaintiffs, or 
petitioner, or an alien is a party, or the suit 
is between a citizen of the state where the 
suit is brought and a citizen of another 
state. 

This is all that is to be found in this sec- 
tion conferring jurisdiction on the ground of 
the character of the parties, and we look 
here in vain for any jurisdiction where a 
state is a party. I do not know if the idea 
has ever been advanced that a state is a 
mere aggregation of its own citizens, and 
therefore has the same right to bring suit 
that any one of its citizens has. It has not 
been asserted by counsel in the case before 
us. It certainly cannot be maintained upon 
any sound view of the constitution. If the 
word "state" is used in that sense in the 
constitutional provision, it is useless, because 
there is the provision that the judicial power 
extends to controversies between citizens of 
different states, and if a state is but the 
aggregate of its citizens, then the other is 
unnecessary. The clause in that instrument 
conferring original jurisdiction on the su- 
preme court i*) cases where a state is a 
party, certainly does not confer jurisdiction 
when citizens of different states are parties. 
In view, then, of the constitutional founda- 
tion on which alone a state can be a party 
in the federal courts, no such construction 
of the statute defining the jurisdiction of the 
circuit court can be sound. 

A like conclusion results from an exam- 
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ination of the thirteenth section of the ju- 
diciary act. It declares that the supreme 
court shall have exclusive jurisdiction of all 
controversies of a civil nature where a state 
is a party, except between a state and its 
citizens, and except, also, between a state 
and citizens of other states, or aliens, in 
which latter case it shall have original but 
not exclusive jurisdiction. Now, in all these 
eases congress makes a very clear distinc- 
tion between a state and its citizens, and it 
denies to the supreme court any original ju- 
risdiction between a state and its own citi- 
zens, and confers on it jurisdiction original 
but not exclusive, as between a state and citi- 
zens of other states. This latter is the pre- 
cise class of cases to which the one before 
us belongs; and it would be a violation of all 
sound rules of construction to say that the 
same jurisdiction exactly is conferred on the 
circuit court, by using the phrase, "contro- 
versies between citizens of different states," 
—a phrase applied both in this statute and 
in the constitution to a very different class 
of controversies from tne case under consid- 
eration. 

This precise question was raised in the 
case of Osborne v. Bank of U. S., 9 "Wheat. 
[22 U. S.] 841, in which the jurisdiction con- 
ferred by the constitution, where a state is a 
party, is held to apply only where a state in 
its corporate or sovereign character is by 
name an actual party to the record. 

It is argued, however, that inasmuch as 
the constitution, in conferring original juris- 
diction in this class of cases on the supreme 
court, did not make that jurisdiction ex- 
clusive, and the thirteenth section of the 
act of 1789 declares expressly that it shall 
not be exclusive, that the concurrent juris- 
diction which is thus implied to be or re- 
main in some other court must be in the 
circuit court. It would be a sufficient an- 
swer to this to say that If it must necessarily 
be in a court of the United States, it might 
as well be sought in the district court as in 
the circuit court, for there is nothing in the 
statute defining the jurisdiction of either of 
those courts which refers to this jurisdiction, 
even by implication. But even if the lan- 
guage of the thirteenth section of the judi- 
ciary act does imply a concurrent jurisdiction 
in some other court, we have already seen 
that such a jurisdiction exists now, and has 
always probably existed in the state courts. 
And the probability that it was to this that 
the thirteenth section had reference is the 
stronger, because in many other cases that 
statute recognizes, both in express terms and 
by fair implication, such a concurrent power 
in the state courts with those of the Unit- 
ed States. Such is the case with the great 
body of the jurisdiction of the circuit courts 
in regard to aliens, citizens of different 
states, and suits brought by the United 
States. So, also, of admiralty courts, where 
the common law furnishes a remedy, and 
other grounds of jurisdiction of the district 



courts mentioned in the ninth section of the 
same statute. There is every reason, there- 
fore, to infer that congress in declaring that 
the original jurisdiction of the supreme court 
in this class of cases shall not be exclusive, 
had reference to the jurisdiction over the 
same class of cases intended to be left with 
the state courts, and which, as we have al- 
ready seen, they have uniformly and con- 
stantly exercised without objection. But if 
congress can confer on the circuit courts an 
original jurisdiction in this class of cases,, 
concurrent with that of the supreme court, 
it is a sufficient answer to say that it has 
not done it. And in the face of the fact that 
congress has not in any other instance what- 
ever, during a period of over eighty years- 
that the government has existed, attempted 
to confer on those two courts a concurrent 
jurisdiction, is an argument of great force 
against implying such exercise of the pow- 
er, in the absence of words expressly grant- 
ing it. It would indeed be curious if, when 
the constitution which gave so limited an 
original jurisdiction to the supreme court, 
made a suit brought by a state against citi- 
zens of another state, one of that limited num- 
ber, congress had conferred the same juris- 
diction on an inferior tribunal without an 
appeal to the former. 

Looking at the question which we are con- 
sidering as it may be affected by the au- 
thority of judicial decisions, we have been 
unable to find, with the limited opportunity 
which the exigency of this case gives for In- 
vestigation, any case in which it has been 
decided that such jurisdiction exists in tlie 
circuit court. 

Some reference is made to the remarks of 
the supreme court, and in the dissenting 
opinion of the chief justice in the Wheeling 
Bridge Case, 13 How. [54 U. S.] 18, which are 
supposed to favor such a doctrine. But no 
such question was before the CGurt, and both 
the chief justice and Justice McLean said 
nothing more than that the merits of that 
ease, which was an original suit in the su- 
preme court, must be governed by the same 
rules of law as would govern the circuit 
court of the district of Virginia, if the case 
was pending before it; but it does not 
appear that the question whether the case 
with such parties could be sustained in that 
court had occurred to their minds. Such a 
suit, brought by the state of Indiana, was 
tried by Mr. Justice MeLean in the circuit 
court, without the question being raised. It 
is the case of Indiana v. Miller [Case No. 7,- 
022], and was removed by consent from the 
state court and the facts stipulated for the 
judgment of the court on the case. No 
thought seems to have been given, either by 
the court or counsel, to the question of juris- 
diction. 

On the other hand, we hare the judgment 
of the circuit court for the district of Geor- 
gia, as stated by Judge Iredell, in the case 
of State of Georgia v. Brailsford, 2 Dall. [2 
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U. SJ 402. The case, as reported in Dallas, 
was a suit brought in the supreme court by 
the state of Georgia, by a bill in chancery. 
Judge Iredell, in his opinion, says that in a 
suit about the same subject matter before 
him in the circuit court, he had refused to 
permit the state of Georgia to intervene, be- 
cause the circuit court could haye no jurisdic- 
tion of a case in whieh a state was a party. 
He had, then, at that early day, decided this 
question; and though Mr. Justice Wilson 
thought it was error, he gives no reason for 
it which at this day would have any weight. 

The case of Gale v. Babcock [Case No. 5,- 
188] is also directly in point. Mr. Justice 
Washington, in that case, remanded it to 
the state court, on the ground that the cir- 
cuit courts had no jurisdiction of a suit to 
which a state was a party. And in a very 
recent case (North Carolina v. Trustees of 
University [Id. 10,318]) the circuit court of 
North Carolina decided the same way. These 
three are all the direct decisions we have 
found, and they all deny the jurisdiction. 

We are well satisfied that such is the sound 
construction of the constitution and the acts 
of congress bearing on the question; and we 
have the less reluctance in dismissing the 
bill, as we must for want of jurisdiction, in 
this court, because we have no doubt that 
both the state courts of Minnesota and the 
supreme court of the United States are open 
to the state of Wisconsin for such relief as 
she may be entitled to. 

NOTE. A similar bill was afterwards filed 
by the state of Wisconsin in the supreme court 
of the United States, but the controversy is said 
to have been subsequently adjusted. [See 96 U. 
S. 379.] As to the former bill by the United 
States, see U. S. v. Duluth [Case No. 15,001.] 
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Case Wo. 17,903. 

WISDOM v. MEMPHIS. 

[2 Flip. 285; i 8 Cent. Law J. 109; 7 Reporter, 
298; 11 Chi. Leg. News, 138.] 

Circuit Court, W. D.. Tennessee. Nov. Term, 
1878. 

Practice of Federal Courts— Mandamus— Lew 
of Taxes. 

1. Where writs of mandamus are resorted to 
for the purpose of compelling a municipal cor- 
poration to levy a tax, this court will conform 
as much as possible to the state practice in sim- 
ilar cases. 
* 

i [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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2. Unless special circumstances should re- 
quire it, a peremptory writ will not be issued, 
commanding a levy of taxes to pay a judgment 
against a municipal corporation at a time differ- 
ent from the next general levy. 

At law. 

Before BAXTER, Circuit Judge, and HAM- 
MOND, J. 

HAMMOND, J. The writ of mandamus 
at common law issued out of the court of 
king's bench, and could only be applied for 
in term time, but was returnable before 
the court at any time to be fixed by the 
court, in its sound discretion, to suit the exi- 
gencies of the particular case. In Tennessee 
the practice is regulated by statute, and under 
the act of 1831 (Code § 3567) it has been the 
practice of the judges authorized to issue the 
writ, upon a petition being presented, duly 
verified, to grant in vacation a fiat for the al- 
ternative writ returnable to the next term of 
the court. This alternative writ is in the na- 
ture of an order to show cause, and if on the 
return day no cause is shown against it, the 
peremptory writ issues, commanding the act 
to be done. While the federal courts have no 
general jurisdiction, like the court of queen's 
bench, or of the circuit courts of the state, to 
issue writs of mandamus for all purposes 
where applicable at common law or under the 
state statutes, they do have power to use them 
when necessary to enforce jurisdiction already 
acquired, and it is auxiliary to their general 
jurisdiction. One of the most frequent uses to 
which the writ is put, is to compel a municipal 
corporation to levy a tax authorized by law to 
pay a debt on which a judgment has been 
rendered in this court. When used for that 
purpose, we think we are not only authorized, 
but required by the act of congress making 
the practice in the state and federal courts 
uniform, to conform as much as possible to 
the state practice in similar cases. 

We shall, therefore, on a proper petition filed 
and verified, either in vacation or term time, 
direct the alternative writ to issue, returnable 
to the next succeeding term of the court, or 
to some day of the same term, as the case may 
require, giving reasonable notice to the de- 
fendant corporation to show cause why a 
peremptory writ shall not issue. If no suffi- 
cient cause is shown, or default is made, the 
peremptory writ will command the corpora- 
tion to levy the tax on or before the time of 
its next annual levy, as required by the law 
governing it in levying- taxes for like or gen-' 
eral purposes, and retux-nable accordingly. 
We do not doubt the power of the court in a 
proper case to compel a special levy of the 
tax to pay the judgment, at a time different 
from the general levy; such, for instance, as- 
the disobedience of a peremptory writ, or some 
other special circumstance requiring such a 
course. In this case we do not think the 
plaintiff is without fault in failing to have 
had the tax levied at the last annual levy. It 
is undoubtedly true that it is the duty of the 
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city to obey the alternative writ, and not put 
plaintiff to the expense or delay of a peremp- 
tory writ; but if it fails to do so, like any 
other debtor it can only be compelled by the 
ordinary course of legal process to discharge 
the duty. The application for a special levy 
is denied, and the peremptory writ will issue, 
commanding the city to levy a tax to pay this 
judgment at its regular levy, and that it make 
such levy on or before the 15th day of next 
July, and certify the said levy to the proper 
officers for collection as required by law, and 
that said writ be returnable to the next No- 
vember term of this court thereafter. 

We have taken this occasion to define and 
regulate the practice which will govern us 
hereafter in the ordinary course of business 
in cases like this, with the reservation that 
the discretion of the court will be exercised 
to accommodate the remedy to the exigencies 
of any extraordinary case which may arise, 
according to the rights of the parties and the 
justice of the case. 

Rule is now, in the first instance, to show 
cause why peremptory mandamus shall not issue; 
so made because of the indisposition of parties 
to make levies. 
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WISDOM v. WILLIAMS et al. 

[Hempst. 460.] i * 

Circuit Court, D. Arkansas. April, 1846. 

Plea Pois Darrein Continuance. 

A plea puis darrein continuance, admits the 
plaintiff's cause of action, displaces all previous 
pleas and defenses, and the defendant must stand 
on that alone. 

[This was an action of debt by William S. 
Wisdom against John W. Williams and Hugh 
A. Blevins.] 

A. Fowler, for plaintiff. 
Daniel Ringo and F. W. Trapnall, for de- 
fendants. 

PER CURIAM (JOHNSON, District Judge). 
A plea puis darrein continuance admits the 
plaintiff's cause of action, and even if the 
plea is established still the plaintiff is entitled 
to costs. It has the effect of displacing all 
other pleas and previous defences, and the 
party is obliged to stand on that alone. 10 
Wend. 679; 1 Chit. PL 441; [Bank of U. S. v. 
Carneal] 2 Pet. [27 TJ. S.] 548; Stephen, PI. 
81, 83; [Wallace v. M'Connell] 13 Pet [38 U. 
S.] 152; Story, TL 53, 54. By operation of law 
the previous pleas are considered as stricken 
from the record, and every thing is confessed 
except the matter contested by the plea puis 
darrein continuance. 



WISE (ALEXANDRIA v.). See Case No. 
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Case' No. 17,905. 

WISE v. BOWEN. 

[2 Cranch, C C. 239.] * 

Circuit Court, District of Columbia. April Term, 
1821. 

Competency of Witness — Isterest — Officer 
justifjing under execution. 

The defendant in replevin, who justifies under 
an execution directed to him as a constable, if in- 
demnified by the plaintiff in the execution, and 
having no other interest thah the possibility of 
receiving commissions and fees upon an execution 
which may be issued again in the same cause, 
is a competent witness for the defendant. 

[Cited in Dixon v. Waters, Case No. 3,936; 

v Hilton v. Beck, Id. 6,509.] 

Replevin. The defendant pleads prop- 
erty in one Bellmyer, and justifies the tak- 
ing, as constable, under an execution, to 
him directed, in the cause of Holtzman v. 
Bellmyer [unreported]. Holtzman, the real 
defendant, had indemnified the defendant 
Bowen, who, upon voir dire, stated that he 
was indemnified by Holtzman, and did not 
think himself interested, unless to the 
amount of his fees on an execution which 
might be issued in the case of Holtzman v. 
Bellmyer, in case the property should be 
found to be in Bellmyer. 

THE COURT (CRANCH, Chief Judge, 
doubting) thought this interest too remote, 
and permitted the defendant to be sworn 
as a witness. 

Case No. 17,906. 

WISE v. DECKER. 

DL Cranch, C. C. 171.] * 

Circuit Court, District of Columbia. June Term, 
1804. 

Assumpsit for Rent. 

Assumpsit will not he at common law on a 
parol demise. The statute 11 Geo. II. c 19, is 
not in force in Virginia. 

Assumpsit for rent, on a parol demise. 
Demurrer to 1st count. 

Mr. Taylor and Mr. Jones, for defendant 
Assumpsit will not lie at common law for 
rent on a demise. U Geo. II. c. 19; Esp.. 
N. P. 20; 4 Bae. Abr. 366; Chapman v. 
Southwieke, 1 Lev. 201; Johnson v. May, 3 
Lev. 150; Dartnal v. Morgan, Cro. Jac. 598; 
Clerk v. Palady, Cro. Eliz. 859; 2 Bl. 
Comm. 41; Co. Litt. 141 (6). There must 
be a special and collateral promise. Reade 
v. Johnson, Cro. Eliz. 242; Symcock v. 
Payn, Id. 786; Slack v. Bowsal, Cro. Jac. 
668; Brett v. Read, Cro. Car. 343; Acton 
v. Symon, Id. 414; Ashbrooke v. Snape, Cro. 
Eliz. 240. 

The statute 11 Geo. II. was made to rem- 
edy this inconvenience; but that statute is 
not of force in Virginia. 

Mr. Young, for plaintiff, cited Dartnal v. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Morgan, Cro. Jac. 598; 4 Bae. Abr. 866; 
Hunt v. Sone, Cro. Eliz. 118. 

The count was adjudged bad by THE 
COURT, nem. con. 

[See Case No 17,907.] 



Case Wo. 17,907. 

WISE v. DECKER. 

P. Cranch, C. C. 190.] i 

Circuit Court, District of Columbia. Nov. Term, 
1804. 

Use axd Occupation — Substituted Plaintiff. 

1. In Virginia an action for use and occupation 
■will lie although there be a parol demise for a 
time and rent certain, if it be waived, and a prom- 
ise to pay for the time occupied. 

2. The writ is not abated by substituting the 
assignee as plaintiff in place of the bankrupt. 

Assumpsit, for use and occupation. Plea in 
abatement, for variance between the writ and 
the amended declaration. General demurrer 
and joinder. The writ was sued out before 
the bankruptcy of McCrea. After the assignee 
was appointed he was admitted plaintiff, un- 
der the 13th section of the bankrupt law. 
The general demurrer to the plea was ad- 
judged good, and respondeas ouster awarded. 
Plea, non assumpsit, and issue. 

Mr. Taylor, for defendant, prayed the court 
to instruct the jury that if, from the evidence, 
they should be of opinion that the agreement 
was for a year certain, at a certain price, the 
plaintiff was not entitled to recover on either 
of the counts. 



THE COURT instructed the jury that, if 
they should be of opinion, from the evidence, 
that there was such an agreement, but that it 
was afterwards waived, and that the defend- 
ant promised to pay for the time he occupied, 
then the evidence would support the counts. 

[See Case No. 17,906.] 



Case No. 17,908. 

WISE v. GEIGER. 

[1 Cranch, C. C. 92.] i 

Circuit Court, District of Columbia. April Term, 
1802. 

Dbfectivg Award. 

An award may be good in part and void in part. 

Debt on an Award. 

Mr. C. Lee, for the defendant, objected that 
the award was not complete, in this, that it 
does not ascertain how the outstanding debts 
due to the partnership shall be valued; it 
says only that they shall be divided equally, 
value and value alike. Kyd, Awards, 83, 88. 

Mr. Simms, for plaintiff. An award may be 
good for part, and void for part Independent 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



of the provisions respecting those debts, they 
have awarded the sum of four hundred dol- 
lars to be due by the defendant to the plain- 
tiff; and for this sum the action is brought. 
1 Bac. Abr. 142; Fox v. Smith, 2 Wils. 267b; 
Addison v. Gray, Id. 293: Wills v. Maccar- 
miek, Id. 148. 

THE COURT were of opinion that the award 
was good as to the part upon which the suit 
was brought, it being an independent matter. 



Case Ko. 17,909. 

WISE v. GETTY. 

[3 Cranch, C. C. 292.] i 

Circuit Court, District of 'Columbia. May Term, 
1828. 

Suit by Administrator — Pleading and Pkoof. 

In an action by an administrator, upon the trial 
of the issue of non assumpsit, the plaintiff need 
not produce his letters of administration. 

Assumpsit on a promissory note to the in- 
testate. Plea, non assumpsit and issue. 

On the trial the defendant's counsel (Mr. 
Marbury) called for the plaintiff's letters of 
administration. 

Mr. R. S. Coxe, for plaintiff, cited Starkie, 
pt. 4, pp. 547, 548. 

THE COURT said, that the representative 
character of the plaintiff is not in issue, and 
the plaintiff need not prove it 



Case No. 17,910. 

WISE v. GROVERMAN. 

[1 Cranch, C. C. 418.] i 

Circuit Court, District of Columbia. July Term, 
1807. 

Right to Continuance. 

If, after a plea of nil debet, by the appearance- 
hail, the principal comes in and gives special bail, 
and pleads the same plea, the plaintiff is entitled 
to a continuance of course. 

There had been a plea of "owe nothing," 
by the appearance-bail' and issue. The 
principal defendant now came in, and gave 
special bail, and pleaded the same plea, 
"owe nothing." 

Mr. Jones,' for plaintiff, contended for a 
continuance, as a matter of course. 

Mr. Youngs, for defendant, cited the case 
of Alexander v. Patten [Case No. 171], 
where the court refused a continuance to 
the defendant, on account of the appear- 
ance of the administrator of the plaintiff. 

But THE COURT thought the plaintiff 
entitled to a continuance of course, in the 
same manner as on setting aside a writ of 
inquiry, it being the default of the defend- 
ant that he did not appear before. Con- 
tinued. 

DUCKETT, Circuit Judge, absent 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 17,911. 

WISE v. RESLER. 

[2 Cranch, O. G. 182.] l 

Circuit Court, District of Columbia. Nov. Term, 
1819. 

Action by Executor for Rent — Awesage op 
Real. Fauty. 

In the year 1796, A. covenanted with B. to pay 
rent to the "heirs and assigns" of C. a citizen of 
the United States, who had died in the year 178o, 
having as his nearest of kin and heir at law, a 
sister who was then an alien,- and a British sub- 
ject, and who was born and always resided m 
Scotland; held, that the executor of B. might re- 
cover the rents against the executor of A. in an 
action of covenant for the use of the sister, not- 
withstanding her alienage. 

The parties agreed upon a state of the 
facts, as follows:— Wise, in 1796, conveyed a 
lot of ground in Alexandria to Resler, in fee, 
rendering an annual rent, to be paid "to the 
heirs and assigns" of one John Adams, a 
citizen of the United States, who had died in 
the year 1785, leaving as his next of kin and 
heir at law, his sister Janette Barrett, who 
was an alien, born in Scotland, and who al- 
ways resided there. The rent being in ar- 
rear, the executor of Wise brought this ac- 
tion of covenant against the executrix of 
Resler, to recover the rents for the use of 
Janette Barrett, the alien heir. 

Mr. Swann, for defendant, contended that 
as this suit was brought for the use of Ja- 
nette Barrett, her alienage was a bar, be- 
cause she could not take real estate by de- 
scent, nor claim as heir at law. 

Mr. N. Herbert, contra. 

THE COURT (nem. con.) was of opinion 
that the plaintiff was entitled to recover., 

Judgment for the plaintiff. 

[See Case No. 17,912.] , 



unless from the time of the default of the 
tenant. 

[See Case No. 17,911.] 



Case No. 17,912. 

WISE v. RESSLER. 

[2 Cranch, C. C. 199.] i 

Circuit Court, District of Columbia. April Term, 
1S20. 

Interest ox Rent. 

In covenant for rent, interest does not accrue 
until demand. 

In the trial, a question arose, whether the 
jury was bound to give interest on the rents 
from the time they became demandable, or 
fiom the time of actual demand. 

N. Herbert and Mr. Taylor, for plaintiff. 
Mr. Swann, for defendant. 

THE COURT (MORSELL, Circuit Judge, 
contra.) The tenant is not in default until 
demand; and interest ought not to be given 



WISE (SCOTT v.). See Case No. 12,548. 

WISE (UNITED STATES v.). See Case No. 
16,746. 

WISE (VIRGINIA v.). See Case No. 10,- 
972. 



Case KTo. 17,913. 

WISE v. WITHERS. 

[1 Cranch, O. O. 262.] i 

Circuit Court, District of Columbia. Nov. Term, 
1805.2 

Justice of the Peace — Liability to Militia 
Duty. 

A justice of the peace in the District of Colum- 
bia, is not an officer, judicial or executive, of the 
government of the United States, and is liable to 
do militia duty. 

Trespass for distraining goods for a militia ( 
fine; special justification under a warrant, 
&c; replication, that the plaintiff was a jus- 
tice of the peace; demurrer and joinder. The 
act of 3d of March, 1803 (2 Stat. 215), to pro- 
vide for the organization of militia of the Dis- 
trict of Columbia, excepts from enrolment all 
those who are exempted from military duty 
by the laws of the United States; and the act 
of the 8th of May, 1792 (1 Stat. 272), exempts 
from military duty "the officers, judicial and 
executive, of the government of the United 
States." 

THE COURT (CRANCH, Circuit Judge, con- 
tra) decided that the defendant, who was a 
justice of the peace in the District of Colum- 
bia, was not an officer, judicial or executive, 
of the government of the United States. 

This judgment was reversed by the supreme 
court. 3 Cranch [7 U. S.] 331. 



i [Reported by Hon. William Cranch, Chief 
Judge.] 



WISHART (SDACOM v.). See Case No. 12,- 
933. 

WISNER v. BARNETT. See Case No. 17,- 
914. 



Case Wo. 17,914. 

WISNER et al. v. OGDEN et al. 

[4 Wash. C. C. 631.] 3 

Circuit Court, District of Columbia. April Term, 
1827. 

Construction of Will — Partial Intestacy — 
Limitations— Trusts— Suit against Executor's 
Admin istrator — Parties — Jurisdiction — Di- 
verse Citizenship. 

1. The testator devised as follows: "I give to 
my wife, her heirs and assigns, all my estate, real 

i [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reversed in 3 Cranch (7 U. S.) 331.] 

3 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



[30 Fed. Cas. page 389J 



(Case No. 17,914) WISNER 



and personal, excepting my outstanding debts, 
which I order my said wife, whom I appoint my 
executor, to collect, and give three persons that I 
shall hereafter direct her to give the same to." 
Xlie testator died without naming the three per- 
sons, and giving any direction. The wife col- 
lected the debts, and invested them in securities; 
for one half of which the next of kin of the testa- 
tor brought this suit. Held, that these outstand- 
ing debts did not pass by the will to the wife, as 
residuary legatee, or devisee or executrix, or as a 
trustee by implication; but they are to be dis- 
tributed according to the statute of distributions of 
the state. 

2. Where a bill in equity states a case to which 
the act of limitations applies, without bringing it 
within some one of the savings, the defendant 
may take advantage of the bar by demurrer. 

[Cited in brief in Derrickson v. Cady, 7 Pa. St. 
30; Cited in Perkins v. Rogers, 35 Ind. 141.] 

3. The rule in equity as to the statute of lim- 
itations in cases of trusts is, that those trusts 
which are mere creatures of a court of equity, and 
not within the cognizance of a court of law, are 
not within the operation of the statute. So long 
.as there is a subsisting and continuing trust, ac- 
knowledged or acted upon by the parties, the 
statute does not apply. But other trusts, which 
are the ground of an action at law, are within it. 
Under this rule, the statute does not apply in the 
state of New Jersey to a bill by legatees or dis- 
tributees. 

[Cited in App v. Dreisbach, 2 Rawle, 305; 
Hayward v. Gunn, 82 111. 389; Hedges v. 
Norris, 32 N. J. Eq. 197; Webster v. New- 
bold, 41 Pa. St. 492J 

4. This suit was against the administrator pen- 
dente lite of the executrix, (charging in the bill 
that the administrator had possessed himself of 
all the securities in which the outstanding debts 
had been invested, and claimed them as the prop- 
erty of his intestate,) and such of the next of kin 
as the bill charges had refused to join in the suit. 
It is in this case no objection for the want of par- 
ties that the legal representative of the testator is 
no party. 

5. The executor or administrator of the deceas- 
ed next of kin, who might be made a party, must 
be. It is not sufficient to make his devisee, or 
persons entitled to his estate parties. 

6. If the jurisdiction of the court could be oust- 
ed by making all the parties concerned in interest 
plaintiffs; those who are citizens of the same 
state, with the real defendants, may refuse to join 
in the suit, and may be made defendants. 

WASHINGTON, Circuit Justice. This is a 
"bill in equity brought by some of the next of 
kin of Oliver Barnet, according to the statute 
of distributions of the state of New Jersey, 
against the administrator of Elizabeth Bar- 
net, the executrix of the said Oliver Barnet, 
appointed by the orphan's court of this state, 
pending a controversy in that court concern- 
ing the validity of the asserted will of the 
said Elizabeth, and the rest of the next of kin 
■of Oliver, the testator. The merits of the 
controversy depend upon the true construc- 
tion of one of the clauses in the will of Oli- 
ver Barnet, deceased; and this question, as 
well as many others of minor importance, 
comes before the court for decision upon a 
special demurrer to the bill, filed by Isaac 
Ogden the administrator, pendente lite, of 
Mrs. Barnet. It becomes necessary, there- 
fore, to state the material parts of the bill, 
upon which the different questions are rais- 
ed. The bill alleges that Oliver Barnet, a 



citizen of this state, departed this life iD 
December 1809, without issue, leaving his 
wife (the aforesaid Elizabeth,) and one 
brother named Joseph, and the children of 
a deceased sister Sarah Wisner, viz. Poly- 
dore B. Wisner, Henry B. Wisner, one of the 
plaintiffs, Harriet, the wife of Libeus Lath- 
rop, and Mary, the wife of Oliver W. Ogden. 
That Joseph, the brother, and Polydore, the 
nephew of the testator, afterwards died; 
the former leaving two sons, Gideon and 
Ichabod, to whom he devised all the re- 
siduum of his personal estate; and the lat- 
ter, leaving the other plaintiffs, his children. 
That Oliver Barnet, being at the time of his 
death seised and possessed of a large real 
and personal estate, and entitled to a consid- 
erable amount of outstanding debts, duly 
executed his last will and testament, in 
which is contained the following clause, 
viz.: "I give and bequeath to my beloved 
wife, Elizabeth Barnet, her heirs, and as- 
signs, forever, all my estate both real and 
personal, excepting my outstanding debts, 
which I order my said wife, whom I hereby 
constitute and appoint my sole executrix, to 
this my last will and testament, to collect, 
and give three persons that I shall hereafter 
direct her to give the same unto." That 
the testator gave no direction to his wife as 
to the three persons to whom she should pay 
these outstanding de"bts; whereby they are 
to be considered (as the bill alleges) as un- 
disposed of; and passed to the executrix as 
assets to pay debts, and to distribute ac- 
cording to the statute of distributions of New 
Jersey. The bill then charges that Elizabeth 
Barnet duly proved the above will, and took 
upon herself the burthen of its execution. 
That she collected all the outstanding debts, 
and placed the amount at interest, on bonds, 
mortgages, and other securities, which re- 
mained due at the time of her death, which 
happened in June 1825. That she left a pa- 
per purporting to be her last will and testa- 
ment, which was fraudulently imposed upon 
her, whereby she was made to appoint Jona- 
than Ogden, since deceased, and Isaac Og- 
den, her executors; which paper, being of- 
fered for probate, was caveated, and is now 
sub judice in the orphan's court, where ad- 
ministration of her estate and effects, pen- 
dente lite, was granted to the said Isaac Og- 
den, who has possessed himself of all the 
evidences of the outstanding debts of Oliver 
Barnet The bill further charges, that Icha- 
bod and Gideon Barnes, Libeus Lathrop, and 
Harriet, his wife, and Oliver W. Ogden, and 
Mary, his wife, all of them citizens of the 
state of New Jersey, although equally en- 
titled with the plaintiff, Henry B. Wisner, to 
the share of the outstanding debts of Oliver 
Barnet, as the representatives of Sarah Wis- 
ner, having refused to unite with the plain- 
tiffs in this suit; and for this reason, they 
are prayed to be made defendants. The 
prayer of the bill is for an account as to a 
moiety of the outstanding debts, one fourth 
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of which is claimed as belonging to the chil- 
dren a; d grand children of Mrs. Wisner, and 
the other fourth to the two sons and devisees 
of Joseph Barnet; the bill admitting that 
the other half belonged to the widow of the 
testator. 

The demurrer to this bill assigns eleven 
causes, the whole of which may be consid- 
ered under the following heads: (1) The 
construction of the will of Oliver Barnet. 

(2) The bar of the act of limitations; and 

(3) The want of proper parties. The first 
presents the important question, since, if it 
be determined against the plaintiffs it ren- 
ders the consideration of the other objec- 
tions unnecessary; and if, in their favour, it 
will dispose of all the objections except those 
which come under the second and -third 
heads. 

I. It is contended in behalf of the repre- 
sentatives of Mrs. Barnet; that, by the omis- 
sion of the testator to name the three per- 
sons to whom the outstanding debts were to 
be given, his widow became entitled to them 
—(1) As residuary legatee; if not so, then, 
(2) that she took them as undisposed of, in 
the character of executrix; and if in neither 
of these characters, then", (3) as a trustee by 
implication, upon a trust which the omis- 
sion to name the cestui que trusts prevented 
her from executing; and consequently, that 
the property excepted from the devise to her, 
cannot be considered as undisposed of, but 
it remained with her, discharged of the 
trust. 

1. In support of the first ground upon 
which the claim of Mrs. Barnet is asserted, 
the counsel for her administrator cited, and 
relied upon the case of the Duke of Marl- 
borough v. Lord Godolphin, 2 Ves. Sr. 61. 
I have examined that case with atttention, 
and am clearly of opinion, that it is, in all its 
essential features, unlike the present. The 
Earl of Sunderland, by his will, devised to 
his wife £30,000, and, after some other be- 
quests, he gives all the rest and i*esidue of 
bis personal estate to his eldest son Robert 
Lord Spencer, except such other legacies as 
he should indorse on his will in nature of 
a codicil. He afterwards indorsed on his 
will, that the £30,000 given to his wife should 
be to her use for life only, and after her 
death, to be distributed amongst sueh of his 
children, and in such proportions, as she, 
by any instrument in writing, in nature of 
a will, or by deed should appoint. His wid- 
ow made a will, and thereby gave certain 
portions of the above sum to two of the chil- 
dren, who died in her life time, and the lega- 
cies to them were consequently lapsed. One 
of the questions in the cause was, whether 
those legacies passed under the residuary 
clause to Robert Lord Spencer, or were un- 
disposed of, and belonged to the children 
of the first testator. Lord Hardwicke de- 
cided that they were not withdrawn by the 
exception from the residuary bequests, and 
of course could not be considered as money 



undisposed of. That a residuary legatee or 
executor, stands in the place of an heir to 
take whatever may fall in, without the in- 
tention of the testator, as by operation of 
law; and consequently that the lapsed lega- 
cies must fall under the bequest to the re- 
siduary legatee. . Now it is manifest that 
that case differs from the present in two es- 
sential particulars. In the first place, the 
£30,000 was not in fact excepted from the 
residuary bequest, the exception, as to its 
terms, being not of any specific sum or arti- 
cle, but "of sueh other legacies as he the 
testator should indorse on his will in the na- 
ture of a codicil." But the £30,000 was dis- 
posed of in the body of the will, and not by 
the indorsement, which operated merely as 
a modification of the bequest of that sum 
made by the will, by limiting the interest of 
the wife to a life estate, and disposing of 
the remainder among such of her children as 
she should appoint; but no legacy is given 
by the indorsement upon which the exception 
could, or was intended to operate. This is 
not a fanciful distinction; the reasons which 
have been stated being those assigned by 
the chancellor himself, as one of the grounds 
"upon which he decided that part of the case. 
Another ground upon which that decision 
was founded, and which strikingly distin- 
guishes it from the present, was, that even 
if the £30,000 had been excepted, still the 
exception would say no more than the law 
would imply; since, if the exception had 
not been made, the personal estate was 
subject to any disposition which the testa- 
tor might afterwards make by a codicil, 
and consequently, the exception, in the lan- 
guage of the chancellor, "nil operatur." It 
is very manifest that the exception of a 
sum of money from a general bequest 
which is not distinguished or distinguish- 
able from the mass of the testator's prop- 
erty, is no indication of an intention to 
withdraw it from such general devise of all 
the testator's property, and can amount to 
.nothing more than a declaration of his in- 
tention to dispose of that sum by a subse- 
quent codicil, which leaves the general de- 
vise in full operation, if sueh subsequent 
disposition should not be made. This is a 
very different case from an exception, or 
reservation of specific property, which the 
testator declares an intention to dispose of 
to some other person; in which case, the 
property, so excepted, is expressly and ab- 
solutely withdrawn from the general be- 
quest. This distinction is taken and strong- 
ly enforced by the chancellor in the above 
case, in answer to the case of Davers v. 
Dewes, 3 P. Wms. 40, which was cited at 
the bar in opposition to the claim of the 
residuary legatee. In that case, the testa- 
tor declared in his will, that he intended to 
dispose of all his household furniture by a 
codicil. He then proceeds to make some 
bequests, and afterwards gives all the resi- 
due of his personal estate not disposed of, 
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or intended to be disposed of by Ms codicil, 
to A. He afterwards made a codicil, but 
omitted to dispose of bis furniture. The 
court decided that tbe furniture was not be- 
queathed by tbe will, but was reserved to 
be disposed of by tbe codicil; and conse- 
quently that it could not go to tbe residuary 
legatee, without a violation of tbe intention 
of tbe testator. Tbis case is not to be dis- 
tinguished from that now under considera- 
tion. In the one, furniture is excepted from 
the residuary bequest, and, in tbe other, the 
exception is of outstanding debts. They 
are both of them specific, distinguishable 
from the general mass of the personal es- 
tate, and, if disposed of by will, they would 
be equally treated as specific legacies, sub- 
ject to all tbe rules applicable to that spe- 
cies of legacy. See, also, the case of Fred- 
erick v. Hall, 1 Ves. Jr. 396. I cannot, in 
short, imagine, bow property of this de- 
scription, excepted out of a general bequest, 
can be decided to pass under it, without vio- . 
lating the manifest intention of the testa- 
tor. For I know of no form of words 
which could more distinctly express bis in- 
tention that the specific property should not 
be included in tbe general devise than by 
excepting it from that devise, and reserving 
it to be disposed of to some other person, 
and in some other way. The claim of Mrs. 
Barnet, therefore, as a devisee of these out- 
standing debts, cannot be maintained. 

2. We are next to inquire, whether she is 
entitled to those debts, in her character as 
executrix, by operation of law? The rule 
upon this subject is at tbis day perfectly 
well settled. The appointment of an exec- 
utor vests in him, at law, all the personal 
estate of the testator, and if there be a sur- 
plus remaining, after satisfying the debts 
and legacies, he is entitled to it, in exclu- 
sion of the next of kin. But if it can be 
collected from any circumstance, or from 
any expressions in the will, that the testa- 
tor intended for the executor, the office only, 
and not the beneficial interest in such sur- 
plus; equity will carry that intention into 
effect; by considering and treating him as 
a trustee for those to whom the law would 
have given the surplus in case of a com- 
plete intestacy. The rule is correctly 'stat- 
ed by Fonblanc, vol. 2, p. 131, note 11, 
where all the cases in support of it are col- 
lected. One of the instances stated by him, 
in which this equitable principle prevails, 
is, where the testator appears to have in- 
tended to make an express disposition of 
the residue, but by some accident or omis- 
sion such disposition is not perfected. A 
stronger case to illustrate and enforce this 
instance, in which the equitable principle 
prevails, can hardly be imagined than that 
of Bishop of Cloyne v. Young, 2 Ves. Sr. 
91. Another instance is, where a legacy is 
given by the will to the executor, expressly 
. for his trouble, or is given generally and 
absolutely, which last position is fully sup- 
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ported by the case of Cook v. Walker, cited 
in 2 Vern. 676; Farrington v. Knightly, 1 P. 
Wms. 544; Nourse v. Finch, 1 Ves. Jr. 344. 
It is true that tne case of Foster v. Munt, 
1 Vern. 473, would seem to place tbe exclu- 
sion of the executor from the residue upon 
the circumstance of the legacy being given 
to him for his care and trouble. But upon 
a view of all the eases upon this point, it is 
manifest, that there is no distinction be- 
tween a legacy given to him upon that con- 
sideration, and where it is given generally. 
Both of the reasons which have been stated 
for excluding an executor from his legal 
right to the surplus, apply in their full force 
to the present case; for it is manifest that 
the testator intended, not only <to dispose of 
the outstanding debts to three persons, most 
probably in his contemplation at the time he 
made Ms will, but to exclude his executrix 
from taking them, by withholding them from 
the general bequest to her. She is also a 
devisee of all his estate real and personal, 
with the exception of those debts, which she 
is ordered to collect for the use of the per- 
sons for whom they were intended. 

3. Tbe remaining ground upon which this 
claim is placed is, that the right to the out- 
standing debts vested in Mrs. Barnet by nec- 
essary implication, to enable her to dispose 
of them amongst the three persons to be 
designated by the testator. 

The whole error of the argument upon 
which this claim is founded consists in the 
supposed necessity for vesting a legal estate 
by implication in Mrs, Barnet, in order to 
enable her to execute the trusts which the 
counsel for the defendants, not the will, 
raises. For, what trust had she to execute 
under this will, which the law did not re- 
quire her to execute in her capacity of exec- 
utrix? She is ordered to collect the out- 
standing debts, and to give them to the three 
persons that the testator should thereafter 
direct her to give them to. As executrix, it 
was her duty to collect the debts, and after- 
wards to dispose of the money as tbe testa- 
tor should direct. The law constituted her 
a trustee for those purposes, and the will 
invests her with ro other or greater powers. 
It gave her no power to select the objects of 
the testator's bounty, or to exercise a discre- 
tion as to the manner of apportioning "!Ee 
legacy among those objects in case he had 
named them. Had he named the three per- 
sons, and directed in what proportions they 
were to take, the case would have been pre- 
cisely the same as if the nomination and di- 
rection bad been contained in the will, and 
the law would then have pointed out the du- 
ties of the executrix. If the persons had 
been named, but no directions given as to 
the proportions to which they were severally 
to be entitled, the law would have consid- 
ered them as tenants in common, and enti- 
tled to share the debts which might be col- 
lected equally between them. Their right 
would have been derived immediately under 
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the testator, and not tinder any act to "be 
performed by Mrs. Barnet. But these new 
trusts and powers are inferred by the counsel 
from a particular expression in the devise, 
which they construe to vest in Mrs. Barnet 
a discretion which is no where expressed in 
the will. She is to give the money so col- 
lected to the three persons to whom he shall 
direct her to give it. It may well be asked, 
what sort of a gift is that which one person 
is compelled to make by the exercise of an- 
other's will, and in unconditional submission 
to that will? A gift implies, et vi termini, 
the exercise of an uncontrolled will in the 
donor, and if that does not exist, the dispo- 
sition of the thing parted with flows from a 
duty or obligation imposed upon the agent 
by some superior, whose injunctions he is 
not at liberty to disobey. It is certainly 
any thing but a gift. The expression, there- 
fore, When used in this sense, is .most clearly 
synonymous with pay, transfer, deliver over, 
or any other expression of similar and ap- 
propriate meaning. It is stated in the fourth 
volume of Bacon's Abridgment (page 339), 
that any words in a will which manifest an 
intention to create or give a legacy, are suffi- 
cient for that purpose, as if the testator say 
"I do order or appoint to be paid, given or 
delivered" such a thing to a particular per- 
son. So, if the testator desire his executor 
to give a certain sum of money to another, 
it is a good bequest; clearly showing, if 
authority were required for that purpose, 
that the expressions mean the sam£ thing, 
and that either of them amounts to a gift 
or bequest by the testator. The cases cited 
and relied upon by the defendants' counsel 
in support of the last proposition under this 
head, are in all their essential features unlike 
the present. In that of Harding v. Glyn, 1 
Atk. 469, the wife took the estate, which she 
was desired to distribute at or before her 
death amongst the relations of the testator, 
beneficially as devisee; the objects of the tes- 
tator's bounty were sufficiently designated to 
enable the court to execute the trust, and 
the power to select amongst those relations 
the individuals most deserving of the be- 
quest, was vested by the will in the wife. 
Under these circumstances the court con- 
strued the estate devised to the wife to be 
only for her life, with a trust in favour of 
such of the relations of the testator as she 
might choose to give the property to. But 
it is added that, if the objects of the trust 
had been so uncertain that the court could 
not say who were intended, then the word 
"desire" would be construed, not as a trust, 
but merely as a recommendation, in which 
case the estate of the wife would be absolute. 
In the case now under consideration, Mrs. 
Barnet took no interest whatever under the 
will in the outstanding debts, which, in eon- 
sequence of the omission of the testator to 
nominate the objects of 6 his bounty, can be 
construed into an absolute estate in her, and 
she had no trusts to execute other than those 



imposed on her by law, as executrix. In 
the ease of Martin v. Dough, 1 Ch. Cas. 198, 
there was an express devise of the £40 to 
the trustee, upon trusts which could not be 
executed in consequence of the failure of 
the testator to state them to the trustee. The 
devise was considered to amount to an ex- 
clusion of the right of the executor, and no 
question arose as to that of the next of kin. 
These are all the eases cited by the defend- 
ants' counsel which seem to bear upon this 
point; and I am of opinion, upon this first 
head, that the next of kin of Oliver Barnet 
are entitled to a moiety of the debts out- 
standing at the time of the testator's death, 
to be distributed amongst thenf according to 
the statute of distributions of this state. 

II. The second general head of inquiry pre- 
sented by the demurrer is, whether the right 
of the next of kin of Oliver Barnet is barred 
by the statute of limitations? 

A preliminary question under this head was 
made ~by the plaintiffs' counsel, which must 
first be decided; and that is, whether the bat- 
eau with propriety be interposed in the form 
of a demurrer to the bill? This is a mere 
question of practice, and if it be unsettled in 
the English chancery court, the circuit courts 
of the United States may adopt that which is 
most likely to subserve the ends of justice. 
There can be no doubt but that the general 
course of the practice in those courts, as well 
as in the American courts of chancery, has 
been to set up the bar of the statute in the 
form of a plea. It must nevertheless be admit- 
ted that there are some very strong cases to 
sanction the practice which has been adopted 
in the present instance. In the case of Jenner 
v. Tracy, 3 P. Wms. 287 [note], a demurrer to 
a bill to redeem, after twenty years posses- 
sion in the mortgagee, was allowed. In 2 
Madd. Ch. Prac. 246, it is stated that, to a bill 
to redeem, if it appear that the defendant has 
had twenty years possession, he may plead 
the statute of limitation, or demur. This au- 
thor cites Mitf. PI. 213, who states that a de- 
murrer has been allowed in such cases, and 
cites the above case from P. Williams, and 
the ease of Orde v. Heming, 1 Vern. 418, as 
his authorities; but he adds that "the latter 
cases seem to the contrary." In the case from 
Yernon, the demurrer was overruled, not be- 
cause advantage could not be taken of the 
statute by demurrer, but because the bill stat- 
ed that the mortgager had agreed that the 
mortgagee should hold possession till he was 
satisfied. In the case of Foster v. Hodgson, 
19 Ves. 182, which was a bill for an account, 
which stated that there had been no demand 
for twelve years, the chancellor allowed a de- 
murrer to the bill, but with great hesitation. 
And it was stated by the counsel in the case 
of Deloraine v. Browne, 3 Brown, Ch. 64G, 
that Lord Kenyon had allowed a demurrer in 
the ease of Beckford v. Close [cited in 4 Ves. 
476]. These are all the eases I have met with 
on that side of the question. The ease of 
Aggas v. Piekerell, 3 Atk. 225, is the only one 
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which was cited against the practice. In that 
Xord Hardwicke positively denied that ad- 
vantage could be taken of the statute by de- 
murrer; assigning as the reason for his deci- 
sion, that it would prevent the plaintiff from 
bringing himself within the savings of the act, 
by replication, or by evidence on the plea, or 
by amending his bill. The soundness of the 
reason upon which this decision is founded 
may, I think, be questioned, since the plaintiff 
may, in all cases, avail himself of any savings 
in the statute applicable to his case, by alleg-" 
ing the fact upon which it is founded in his 
"bill, which would compel the defendant to re- 
-sort to his plea or answer. In the above case 
•of Foster v. Hodgson, it was stated by the 
•chancellor that in cases where the statute of 
limitations might be pleaded, the bill ought to 
allege the facts, to take the case out of the 
•statute, if such exist. Where the defendant 
means to rely, not upon the act of limitations 
.as a bar, but upon length of time, upon which 
to raise a presumption against the- plaintiff, he 
undoubtedly cannot do so by demurrer. Ue- 
loraine v. Browne, 3 Brown, Gh. 646; Edsell 
v. Buchanan, 2 Ves. Jr: 83; 4 Brown, Ch. 254. 
Upon the whole, I am inclined to think that 
"in cases where, from the allegations in the 
"bill, the statute of limitations may be urged as 
-a bar of the remedy, it may be done in the 
form of a demurrer. I should have been very 
glad to have got clear, for the present, of the 
statute of limitations, by putting the defend- 
.ant to his plea; as the question, whether the 
act of limitation will apply to a suit brought 
by legatees, or distributees, will turn very 
much upon another, which is, whether those 
persons have an adequate remedy to recover 
their legacies or distributive shares at common 
law, under the statute of this state; which lat- 
ter question was merely glanced at by the 

■ counsel upon the argument, but was by no 
means as fully spoken to as its importance 
required. 

The rule applicable to this subject appears 
to me to be very intelligibly and correctly laid 
down in the case of Kane v. Bloodgood, 7 
-Johns. Ch. 90; which the learned chancellor 
states to be, that those trusts which are mere 
• creatures of a court of equity, and not within 
the cognizance of a court of law, are not with- 
in the operation of the statute of limitations; 
that so long as there is a subsisting and con- 
tinuing trust, acknowledged, or acted upon, 
by the parties, the statute does not apply; but 
that other trusts which are the ground of an 
-action at law are within the statute of the 
limitations. Upon these principles, he ques- 
tions the correctness of his own decision in 
the case of Deeouche v. Savetier, 3 Johns. Ch. 
190, that the statute could not be pleaded to a 
;suit in equity brought by legatees or distrib- 
utees, the statute of New York having pro- 
vided a legal remedy in those cases. Upon ex- 
-amining this statute, I find that it enables a 
legatee, or distributee to bring an action of 

■ debts, detinue, or account, against the executor 
-or administrator, to recover, (in case it appear 
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that there are assets sufficient to pay the debts 
and other legacies) the whole, or if not, his pro- 
portionate share, and the court before whom 
the action is brought is empowered to appoint 
auditors to ascertain the facts necessary to en- 
able it to decide the cause. 

If I rightly comprehend the statute of New 
Jersey upon this subject, its provisions are dif- 
ferent from the one just referred to. It di- 
rects the executor's or administrator's bond to 
be taken to the ordinary, but gives him no 
power, as it would seem, to call the executor 
or administrator to account; this power being 
vested in the orphan's court; which is to order 
distribution, on the account being allowed, and 
to decree and settle such distribution when the 
persons entitled may have their remedy at 
law. See Rev. Laws, pp. 177, 178, §§ 11, 12. 
"But in point of fact," observes Mr. Griffith in 
his very useful and learned work entitled the 
Law Register, vol. 4, 1192, 1193, "the orphan's 
court seldom make any decree for distribution, 
or decide to whom the surplus is to be paid. 
The practice has been for those entitled to dis- 
tribution, either to sue the bond, or to bring 
assumpsit at law against the administrator, 
founded on the statute, stating the amount 
settled, the plaintiff's title, and averring the 
sum due to him as a distributee." "Doubt- 
less," he adds, "the true way is for the or- 
phan's court to decree distribution, and from 
time to time to settle the sums due to any par- 
ticular person on application and hearing, &c. 
And then the court can proceed to compel 
payment (perhaps) by attachment, or the par- 
ty may apply to the ordinary to sue the bond, 
or an action would lie on the statute after a 
decree made, settling the right and the 
amount." "It may be questioned," he ob- 
serves, "if the ordinary can sue the bond till 
the orphan's court has ordered distribution, 
and determined to what the party is entitled, 
as distributee." The above quotations, taken 
in connection with the provisions of the stat- 
ute, render it, I think, doubtful at least, wheth- 
er the courts of common law in this state have 
a. concurrent jurisdiction with the other courts 
in suits of legatees and distributees; since it 
would seem that no action can be brought ex- 
cept for what is settled and decreed by the 
orphan's court; the action at law seeming to 
have been provided merely to enforce the de- 
cree of, or adjustment made by that court. 
My present impression is, that the act of lim- 
itations does not apply in this case, although 
it is entertained with so much hesitancy, that 
I shall consider the question as open for ar- 
gument, should it be relied on in the answer. 
III. The last general head under which the 
objections raised by the demurrer have been 
classed, is the want of proper parties. 

It is objected: (1) That the executor or ad- 
ministrator of Oliver Barnet ought to be made 
a party. (2) That the executors or administra- 
tors of Joseph Bainet, and of Polydore Wisner, 
are not parties. (3) That Ichabod and Gideon 
Barnet, and Libeus Lathrop and Harriet his 
wife, and Oliver W. Ogden and Mary his wife; 
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ought to have been parties plaintiffs, instead 
of defendants. 

1. The first of these objections seems to be 
fully answered and removed by the case stated 
in the bill, and the relief prayed for. The bill 
charges-that Ehzabeth Barnet, in her life time, 
collected all the outstanding debts; and that 
since her death, the defendant, Isaac Ogden, 
as her administrator, possessed himself of all 
the mortgages, bonds, bills and notes, and oth- 
er securities for the outstanding debts due to 
Oliver Barnet; as well those which remained 
outstanding in his name, as those which had 
been changed and renewed in the name of his 
executrix; that he has made an inventory 
thereof as the property of the said Elizabeth 
Barnet, claiming the whole as such, and deny- 
ing the right of the plaintiffs to any part 
thereof; and the prayer is, that Ogden may 
account for the outstanding debts; the evi- 
dences of which he has in his possession, and 
may pay over to the plaintiffs their proportion 
of the same, or may assign to them the se- 
curities taken therefor. Now, although it is 
true that if this bill were brought for an ac- 
count of the administration of the estate of 
Oliver Barnet, and for a distribution of the 
general assets of that estate; the only proper 
party to such a suit would be the legal repre- 
sentative of that estate, which the administra- 
tor of ilrs. Barnet certainly is not; yet it is 
not to be questioned, that if her administrator 
has obtained the possession of specific prop- 
erty, to which others are entitled, either as 
legatees or distributees, those persons may fol- 
low such property into his hands, and may 
treat him as a trustee thereof for their use; 
and in such ease, the legal representative of 
the testator need not be made a party, since 
no decree is asked against him. That is pre- 
cisely the present case, particularly in regard 
to such of the securities as were renewed In 
the name of Elizabeth Barnet. How far it 
may be necessary to make the legal repre- 
sentatives of Oliver Barnet a party defend- 
ant, as to such of the securities as may con- 
tinue to be in the name of the testator, if 
any such there be; is a question which does 
not arise upon this demurrer. 

2. The second objection is unquestionably 
well taken. The only person entitled, in law 
or in equity, to the assets belonging to the es- 
tate of Joseph Barnet, and of Polydore Wis- 
ner, is the executor or administrator of those 
persons, upon whom the duty to pay their 
debts and legacies, and to distribute the sur- 
plus which may remain, is devolved by law. 
Those who are entitled to the assets remaining 

. after debts and legacies paid, may undoubted- 
ly maintain their bill for an account against 
the executor, in case the assets have come to 
his hand, or against him and those who with- 
hold the assets; but it is absolutely necessary 
in the latter case, that the executor or admin- 
istrator in whom the legal right to the assets 
is vested, should be made a party. 

3. The last objection is entirely without 
foundation: as I hold it to be a settled rule 



of practice in the courts of chancery, that if 
there be more parties than one, all of whom 
must be before the court, in order to enable 
the court to make a decree, and some of them 
refuse to join in the suit as plaintiffs; those 
who bring the suit may, and are obliged to 
make the other parties defendants, unless in 
those cases where the parties, being very nu- 
merous, some of them are permitted to sue for 
themselves and on behalf of those others. 

In this case, the bill states, and the demurrer 
admits, that the persons to whom this objec- 
tion applies had refused to join in the suit; 
which I hold to be a sufficient reason for mak- 
ing them defendants. But it is suspected by 
the defendants' counsel, and the argument 
proceeded mainly on that suspicion, that the 
alleged refusal of those defendants to unite in 
the suit was a mere contrivance to give juris- 
diction to this court; since those defendants, 
being citizens of this state, could not sue their 
co-defendant, who is also a citizen of the same 
state. This fact may have a better ground 
than suspicion to stand upon; it may be ad- 
mitted as a truth; and yet there is no act of 
congress, and no principle to be extracted from 
the constitution of the United States, which 
forbid such an arrangement to be made foi- 
the avowed purpose of maintaining a suit in 
the courts of the United States. If a citizen of 
one state, with a view to enable him to bring 
a suit in those courts, should change his dom- 
icil, bona fide, and make hiinself a resident 
citizen of another state, I am yet to learn that 
the motive for his removal, if clearly proved,, 
or avowed, would oust the jurisdiction of the 
court. The ninth cause of demurrer, which 
could not be well included under either of 
the above general heads is, in substance, that 
the plaintiffs claim as distributees, and yet set 
forth a will of Oliver Barnet, and show that 
he died testate, n There is certainly nothing in 
this objection; speaking technically, the claim 
of the next of kin to a part of the personal es- 
tate which is undisposed of by the will, and to- 
which the executor is not entitled, is not that 
of distributees, in the strict sense of the stat- 
ute of distributions, which is confined to cases- 
of intestacy. But a court of equity, where the- 
right of the next of kin is established, will, 
declare the executor to be a trustee for theni,. 
and will follow thearule of the statute in dis- 
tributing the personal property so undisposed 
of. See the case of Davers v. Dewes, 3 P_ 
Wins. 40. Upon the whole, my opinion is, 
that the only valid cause of demurrer which 
is assigned is the not making the executor or 
administrator of Joseph Barnet, and of Poly- 
dore "Wisner, parties. The consequence is,. 
that, unless the plaintiff obtains leave to- 
amend, so as to get rid of "this objection, the- 
demurrer, which goes to the whole bill, must 
be allowed. 

THE COURT overruled the demurrer as to- 
all the causes assigned, except as to the want 
of parties as above mentioned, and allowed it 
so far; and on motion to amend the bill, so as- 
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to make the legal representatives of Joseph 
Barnet and Polydore Wisner, parties, THE 
COURT ordered the cause to lie over for that 
purpose; reserving till the next court a deci- 
sion as to costs. 



WISSMAN (SAGORT v.). See Case No. 12,- 
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District Court, D. California. March 4, 1874. 

Vessel in Legal Costodt— Creation* of Lies. 

An owner who has regained possession of his 
vessel after seizure, either by successfully de- 
fending the original suit or by paying or giving 
bonds for the payment of the debts for which she 
was seized, cannot defeat an otherwise valid lien 
on the ground that the contract out of which it 
arose was made, and the consideration for it ren- 
dered, before the release and while the vessel was 
in the custody of the law. 

[Cited in The Young America, 30 Fed., 790; 
The Willamette Valley, 62 Fed. 298.] 

In admiralty. 

F. B. Mildram, for libellant 
E. J. Pringle, for claimant 

HOFFMAN, District Judge. The libel in 
this case is filed to recover compensation for 
services rendered by the libellant to the ves- 
sel as shipkeeper. At the time the alleged 
contract for these services was made, the 
vessel -was in the custody of the marshal, 
having been seized on a warrant out of the 
admiralty in various suits then pending. She 
has since been released on bond, and on 
coming into the hands of her owner she was 
again libeled and seized in the present suit 

It is objected that inasmuch as she was in 
the custody of the law at the time the al- 
leged contract was made, and the services 
rendered, the owner could not, by any con- 
tract which he might make, create any valid 
lien upon her. 

In support of this view, the advocate for 
the claimant contends that the state stat- 
ute, under which this lien is claimed to 
arise, and which authorizes a proceeding in 
rem, cannot be construed as intended to con- 
fer a right of action in a state court against 
a vessel in the custody of this court and 
such, it is argued, would be its effect if the 
lien now claimed be allowed. 

It is further argued that any lien, whether 
maritime or by municipal law, is founded 
upon a supposed credit given to the rem, 
and that no such credit can- be given where 
the vessel is in the custody of the court, and 
that "no lien can grow out of a contract 

i [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 



made by a party not having any possession 
or control, and where the party in posses- 
sion (the court) is confessedly not liable." 

That if such liens could be created while 
the vessel is in the custody of the court, 
they would attach to the vessel in the hands 
of a purchaser at the sale by the marshal, 
and the court would thus be unable to give 
a good title. 

To determine the validity of these objec- 
tions, it will be necessary to consider what 
are the relations of the owner to a vessel 
attached under a warrant of the admiralty 
and in the possession of an officer of the 
court, and what are the rights which third 
persons may acquire against the vessel, in 
the nature of a privilege or lien; and in do- 
ing so I will, for clearness, assume in the 
first instance, that the lien now claimed is 
such as the maritime law recognizes, and 
that it would be incontestable, except for 
the fact that the contract which gave birth 
to it, was made and the services rendered 
when the vessel was in custodia legis. 

1. It is not contended that the owner of a 
vessel seized under a process in rem, and in 
the custody of the court, can, by any con- 
tract he may enter into with third persons, 
interfere with or affect the action of the 
court in proceeding to condemn and sell the- 
vessel to satisfy the demands for which she 
has been libeled. The security of the libe- 
lants *can in no degree be impaired by any 
act of the owner after the seizure, nor can 
any of the acquired liens so created be set 
up either against the vessel in the hands of 
a purchaser at the judicial sale or against 
her proceeds when brought into court for 
distribution. 

Thus a wharfinger whose demand has ac- 
crued after seizure, can set up no lien on 
the vessel even if his possession could be 
considered such as to create one, but he- 
must present his claim to the court for al- 
lowance, as part of the expenses of justice; 
and if he has obtained possession of the 
rem, or having become the purchaser, re- 
fuse to pay the whole purchase-money," the 
court will, by summary process, enforce a 
redelivery or payment. The Phcebe [Case 
No. 11,066]. 

Even where a party is in possession at the-" 
time of the commencement of the suit of 
some of the apparel of the ship (e. g. sails), 
which he has repaired, and on which he has 
a lien at common law, the court will order 
him to deliver them up and look to the court 
for the protection .of his rights. The Har- 
monie, 1 W. Rob. Adm. 178. 

But the point under consideration is dif- 
ferent from that presented in these cases. 
The inquiry here is, can the owner, after 
he has regained possession of the vessel, ei- 
ther by successfully defending the original 
suit or by paying or giving bonds for the- 
payment of the demands for which she has 
been seized, defeat an otherwise valid lien, 
on the ground that the contract on which it 
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as claimed was made, and the consideration 
for it rendered, before the release, and while 
the vessel was still in the custody of the 
law? 

Property in the possession of an officer of 
A court under lawful process is in the cus- 
tody of the law, and the possession of the of- 
ficer partakes of the inviolability of the law 
itself. It, and the rights growing out of it, 
will be firmly upheld against all interfer- 
■enee which might obstruct the court in the 
fulfillment of its functions, or impair the 
rights of the suitors before it 

But the effect and consequences of taking 
property into the custody of the court must 
be measured by the objects to be attained 
by it, and there would seem to be no rea- 
son to deprive the owner of any right, the 
exercise of which is consistent with the at- 
tainment of the objects of the seizure and 
the enforcement without hindrance or dimi- 
nution of the rights growing out of it. 
' If the owner of property so situated is in- 
capable of making a contract which will give 
rise to a lien or privilege, he would be equal- 
ly incapable of making an express hypothe- 
cation or mortgage, or even, so far as is per- 
ceived, making a valid bill of sale of the 
vessel; and yet these contracts, subordinat- 
ed as they would necessarily be to the au- 
thority of the court, and the rights of the 
suitors before it, he might make, without in 
the least degree interfering with the one or 
impairing the other. 

The consequences of the principle contend- 
ed for might be pernicious in the extreme. 
The owner would be deprived of all power 
of disposing of his property, or, on the faith 
-of it, obtaining the means to make neces- 
sary repairs, supplies for a new voyage, or 
funds to enable him to satisfy the very de- 
mands for which she had been seized. 

He also might use this alleged incapacity 
as an instrument of fraud; for, by suffer- 
ing the vessel to remain under attachment 
in the custody of the marshal's ship-keeper 
<a circumstance which might easily escape 
observation), he might, while she so remain- 
ed, cause extensive repairs to be made or 
supplies furnished, and upon her release, de- 
ny all right of recourse against the vessel 
on the pretense that she was in eustodia 
legis when the repairs were made, or the 
supplies furnished. 

I see, therefore, no reason for the princi- 
ple contended for, either in the interests of 
the owner or those of commerce, or those of 
the administration of justice. It is said 
that liens are grounded upon the credit, ex- 
press or presumed, given to the vessel, and 
that no such credit can be given to a ves- 
sel in the custody of the law, for such a 
credit is impossible. But this is obviously 
a statement of the position of the advocate 
of the claimant, not an argument in support 
of it 

It is equivalent to saying that no lien was 
contemplated by the parties because none 



could, by law, be created, and that no lien 
was created by law, because none was con- 
templated by the parties. Where there is 
no proof of an exclusively personal credit, a 
party dealing with the owner of a vessel is 
presumed to look to the remedies which the 
law gives him. What those remedies are, 
is in this case the veiy question at issue. 

I am, therefore, of opinion, that the fact 
that the contract under which the lien is 
claimed, was entered into while the vessel 
was in the custody of the law, is no bar to 
a libel in rem, to enforce the lien against 
the vessel in the hands of the owner, to 
whom she has been restored on dissolution 
of the admiralty attachment 

2. If this general proposition be true, I do 
not perceive that the circumstance that the 
lien arises under the municipal, and not un- 
der the maritime law, will make any differ- 
ence; provided this be a case where the 
state has legislative authority to create a* 
maritime lien, and this court has jurisdic- 
tion to enforce it. On these points no ob- 
jection was raised. 

The suggestion that the framers of the 
state statute could not have contemplated a 
lien or a remedy in rem against a vessel in 
the custody of this court, is answered by 
the observation that no such intention is at- 
tributed to the framers of the statute, and 
no such effect given to the law. 

The lien claimed in this case, though 
founded on services in part rendered while 
the vessel was in the custody of the law, at- 
tached to her only after she had been re- 
stored to the owner. It is sought to be en- 
forced against her, not in. the hands of a 
purchaser at a sale ordered by the court, 
but in the hands of her original owner, by 
whom the contract to which the law annexes 
a lien was made. The evidence with regard 
to the facts is irreconcilably conflicting. 
* * * Decree for the libellant 
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District Court, D. California. Nov. 30, 1874. 

Lien of Material. Men — Property Covered. 

Where a vessel was supplied with a diving-bell, 
air-pump, and other apparatus not required for 
her use as a "navigating ship," but indispensable 
for the accomplishment of the enterprise in which 
she was about to engage, held, that the lien of the 
material men extended to all articles belonging to 
the owner which (not being cargo)i have been 
placed on board for the objects and purposes of 
this voyage. 

In admiralty. . 

Milton Andros, for libellants. 
E. J. Pringle, for claimant. 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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HOFFMAN, District Judge. There- can, I 
think, be no doubt that the material and sup- 
ply men by whom the libels in these cases 
have been filed, are entitled to a lien under 
the general maritime law, independently o£ 
the state statute. The vessel, although en- 
rolled here, was owned in New York. The 
claimant is a New York corporation. The 
authorities are clear that the question wheth- 
er a vessel is to be regarded as foreign or 
domestic within the rule laid down in the 
case of The General Smith [4 Wheat. (17 
TJ. S.) 438], depends upon the residence of 
her owner, and not on the place of her reg- 
istry or enrollment. Hill v. The Golden Gate 
[Case No. 6,492]; Bond v. The Superb [Id. 1,- 
624] 2 Pars. Adm. 326, and cases cited. 

This vessel must therefore be regarded as 
a foreign vessel, to which supplies have been 
furnished in a port other than her home port. 
For these supplies she is, by the maritime 
law, liable in rem. 

The voyage contemplated by the vessel, 
and for which supplies were furnished, was 
a pearl-fishing voyage. As part of her nec- 
essary equipment for this enterprise she was 
provided with a diving-bell, air-pump, and 
other apparatus— not required for her use as 
a "navigating ship," but indispensable for 
the accomplishment of the objects of the par- 
ticular voyage she was about to enter upon. 

It is contended that these articles are not 
subject to the lien of material men. 

No case in point has been cited, but the 
question seems to be settled by the eighth 
rule in admiralty of the supreme court 

That rule provides that "in all suits in rem 
against a ship, her tackle, sails, apparel, fur- 
niture, boats, or other appurtenances, if such 
tackle, sails, apparel; furniture, boats, or 
other appurtenances are in possession or cus- 
tody of any third person, the court may, aft- 
er a due monition to such third person, and 
a hearing of the cause, if any, why the same 
should not be delivered over, award and de- 
cree that the same be delivered into the cus- 
tody of the marshal." In what sense the 
word "appurtenances" is used by the su- 
preme court, cannot be doubtful. , 

The previous enumeration of "tackle, sails, 
apparel, furniture and boats," includes every- 
thing belonging to the vessel as a "navigating 
ship." Unless the word "appurtenances" ap-- 
plies to other objects on board belonging to 
the owners, for the purposes of the voyage, 
it can have no operation. The word was, no 
doubt, used advisedly by the supreme court. 

In the case of The Dundee, 1 Hagg. Adm. 
109, Lord Stowell held that whatever is on 
board a ship for the objects of the voyage and 
adventure on which she is engaged, belong- 
ing to the ship and not being cargo, consti- 
tutes a part of the ship and "her appurte- 
nances," within the meaning of the statute 
of 53 Geo. ni. c. 139. And this decision was 
affirmed in the court of king's bench. Gale 
v. Laurie, 5 Barn. & 0. 156. The articles in 
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that case claimed to be "appurtenances" 
were "boats, fishing tackle, such as harpoon's- 
lines, rockets, casks and various other im- 
plements termed fishing stores." 

The value of the ship, her tackle, etc., was- 
£2685, and that of her "fishing stores" was 
£2236. It is plain that if the "fishing stores" 
in that case, though their value was nearly 
equal to that of the ship, were properly con- 
sidered as part of her "appurtenances," the 
diving-bell, air-pump, etc., in the case at bar, 
must be treated as embraced within the- 
same description. The judgment in the case 
of The Dundee was rendered more than 
twenty years before the admiralty rules 
were framed by the supreme court, and the 
•latter must be deemed to have purposely em- 
ployed the term in the sense- which had so 
long been attached to it by express judicial 
decisions. 

I consider the language of the admiralty 
rule above cited so clear and decisive, that 
further discussion of the point is unnecessa- 
ry. An additional observation however, may 
be permitted. The common law rule, derived 
from the civil law, by which the ship-owner- 
was held responsible in solido for all dam- 
ages caused by the acts of his servants, the- 
master and crew, has both in England and 
America been modified by statute. 

The liability of the owner is now limited 
to the value of the ship and freight, or, in. 
the language of the statute of 53 Geo. III.,. 
c. 139, "the ship, freight and appurtenan- 
ces." By abandoning these he may discharge- 
himself from all personal liability. The cred- 
itors are thus restricted to a particular fund,, 
and being so restricted, the maritime law- 
gives them a privilege or lien upon it. 

"When the law," says Mr. Justice Ware,, 
"confines a creditor to a particular fund for 
his remuneration, it cannot £>e so absurd as- 
to prohibit him from making that fund avail- 
able, by laying his hand on and securing it 
The maritime law is not chargeable with any " 
such absurdity after it has, on principles of 
a general policy, restricted him to a particular 
fund; it not only permits him to proceed di- 
rectly against it in .specie but gives him a 
privilege against it over the general credit- 
ors of his debtor." The Kebecca [Case No.. 
11,619]. 

If, then, the lien of the creditor is co-ex- 
tensive with the liability of the ship-owner, 
in ascertaining the limits of the latter, we- 
necessarily determine the extent of the for- 
mer. Any general considerations, therefore,, 
which show that appurtenances of a ship, 
such as those in question in this case, and 
in The Dundee, ought not to be exempt from< 
liability, also show that they should be sub- 
ject to the creditor's lien. 

The statutes in England and America, to 
which I have referred, merely re-establish 
the ancient rule of the maritime law, which; 
prevailed universally among the commercial 
nations of the continent Norwich Co. v.. 
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Wright, 13 Wall. [80 TJ. S.] 48. These laws 
"were for the encouragement of commerce, 
but were not intended to favor one class of 
vessels more than another. 

"If a ship," says Lord Stowell, "is run 
down at sea by a merchant vessel, the wrong- 
doing vessel is by the act that diminishes the 
general responsibility, still liable to contrib- 
ute not only to the extent of herself, but to 
that of her freight outward and of her freight 
homeward if contracted for, and for what 
her owner's property would have paid for 
freight if it had been liable for freight. But 
in this class of vessels (i. e. fishing vessels) 
there is no freight either outward or home- 
ward, nor any owner's property on board, and 
unless the fishing stores are made responsi- 
ble in contribution, there is no fund for com- 
pensation but the vessel itself, as is actually 
contended for in the present instance. This 
class of vessels is highly favored by the Brit- 
ish legislature and most deservedly. * * * 
But surely it can be no part of the intended 
encouragement that they shall be qualified 
to do mischief at a cheaper rate than other 
vessels. If nothing but the vessel itself be 
liable, that would present a result apparent- 
ly very unequal and unjust, not only to the 
injured vessel whose compensation was so 
much abridged, but likewise to all other 
vessels which, having committed the like 
injuries, were subjected to a so much severer 
retribution." The Dundee, ubi supra. 

There is great force in these observations, 
and if they show that "fishing stores" ought 
not to be, and are not exempt from liability 
to contribution, they also, as before remark- 
ed, prove that the lien of the creditor must 
extend to them. 

The denial of the lien in the present case 
would be peculiarly unjust. 

It is not disputed that the persons who have 
furnished the diving-bell, air-pump, etc., have 
a lien on the vessel for their price. They 
thus come in concurrently with the other ma- 
terial-men for their proportion of her pro- 
ceeds. It would be most unjust that the very 
articles, the supplying of which gave birth 
to this lien, should be exempted from its 
operation. 

I think, therefore, that the lien in this 
case extends to all the articles belonging to 
the owner, which (not being cargo) have been 
placed on board for the objects and purposes 
of the voyage and enterprise in which she 
was about to engage. 

The supplies appear to have been ordered 
in part by the master, with the owner's 
knowledge and consent, and in part by the 
latter. 

Under such circumstances the supply-men 
have a lien in rem, for the satisfaction of 
their claims. The Grapeshot, 9 "Wall. [76 TJ. 
S.] 129; The Gay, Id. 758; Stringham v. 
Schloener [Gase No. 13,536]. 

The parties may, very possibly, be able to 
settle by agreement, the amounts due to 



the several libellants. Should any contro- 
versy arise, it may be brought before the 
court or referred to the commissioner to take 
testimony and report. 
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WITHERELL v. WIBERG. 

[4 Sawy. 232; 9 Chi. Leg. News, 271; 15 Alb. 
Law J. 392.] i 

Circuit Court, D. Oregon. April 12, 1877. 

Nature of Mortgage— Mortgagee's Right to 
Possession— Frivolous Plea. 

1. In Oregon a mortgage is a mere security, and 
the mortgagor, both before and after condition 
broken, is the owner of the premises, subject to 
the lien of the mortgage, and be cannot be de- 
prived of the possession of the same against his 
will otherwise than by foreclosure and sale. ° 

[Cited in Oregon & W. Trust Inv. Co. v. Shaw, 
Case No. 10,556; Semple v. Bank of British 
Columbia, Id. 12,659 and 12,660; Gest v. 
Packwood, 34 Fed. 373.] 

2. A mortgagee has no right or authority to 
take possession of the mortgaged premises and 
hold the same for the satisfaction of his debt 
without the consent of the mortgagor. 

[Cited in Edwards v. Wray, 12 Fed. 44; The 
Holladay Case, 29 Fed. 230.] 

3. A plea stating that the defendant is in pos- 
session as assignee of an unsatisfied mortgage, but 
which does not allege that he entered with the 
assent of the mortgagor, is frivolous, but not 
sham or redundant. 

[Cited in Oregonian Ry. Co. v. Oregonian Ry. 
& Nav. Co., 22 Fed. 249.] 

4. The nature and duration of an estate license 
or right to the possession, how pleaded within the 
meaning of section 316, Civ. Code Or. 

[Cited in Lewis v. Oregon Cent. R. Co., Case 
No. 8,329.] 

[This was an action by Timothy D. With- 
erell against C. M. Wiberg.] 

Charles B. Upton, for plaintiff. 
Walter W. Thayer, for defendant 

DEADY, District Judge. This action is 
brought by the plaintiff as a citizen of New 
Jersey, against the defendant as a citizen of 
Oregon, to recover the possession of the un- 
divided one-half of two hundred and twenty- 
two acres of land, situate in Multnomah 
county. 

Among other defenses, the answer contains 
a plea that the defendant "has a right to 
the possession" of the premises; "that the 
nature and duration of said right is that of 
a mortgagee in possession under a certain 
mortgage executed by H. F. Davis, the own- 
er of said lands in fee to I. A. Davenport, oh 
January 11, 1859, of which defendant is 
assignee, and upon which there is now due 

i [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission. 15 Alb. Law J. 392 
contains only a partial report.] 
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the sum of $47S6; and that he is entitled to 
the possession of said property until the pay- 
ment of said amount due "upon said mort- 
gage." 

The* plaintiff moves to strike out this de- 
fense "because the same is sham, redundant 
and frivolous." The defense is neither sham 
nor redundant. A sham defense is one 
•which is palpably false.- Bachman v. Ever- 
ding [Case No. 70S]; Hadden v. New York 
Silk Manuf'g Co., 1 Daly, 38S. Nothing ap- 
pears from which the court could even sur- 
mise, let alone declare that this plea is false. 
If redundant matter be inserted in a plead- 
ing, it may be stricken out on motion. Civ. 
Code Or. § 84. But an answer or defense 
cannot be stricken out, as a whole, upon 
the ground or redundancy. Redundancy con- 
sists in irrelevant allegations or unneces- 
sary repetitions, or perhaps prolixity of 
statement of such as are material; and the 
motion to strike out must be directed at 
such allegations, repetitions or statements. 
Bowman v. Sheldon, 5 Sandf. 657; Fasnacht 
v. Stehn, 53 Barb. 651. Section 74 of the 
Code authorizes an answer or defense to be 
stricken out as a whole if it be frivolous. 
Under the New York Code (section 247) the 
plaintiff, in case of a frivolous answer or de- 
fense, is entitled on motion to judgment on 
the pleadings. An answer or defense is 
frivolous when it contains nothing which 
affects the plaintiff's case— when it denies no 
material averments of the complaint and 
sets up no defense thereto. Hull v. Smith, 1 
Duer, 649. 

Counsel for the plaintiff maintains that 
this plea contains no defense to this action, 
because: (1) It does not comply with section 
316 of the Civil Code, which provides that 
"The defendant shall not be allowed to give 
in evidence any estate in himself or another 
in the property, or any license or right to the 
possession thereof, unless the same be plead- 
ed in his answer. If so pleaded, the nature 
and duration of such estate or license, or 
right to the possession, shall be set forth 
with the certainty and particularity required 
in the complaint" And (2) it does not allege 
that the defendant took possession of the 
premises with the consent of the mortgagor. 

On the argument it was suggested by coun- 
sel for defendant that the phrase, "nature 
and duration of such estate," etc., was un- 
certain, and therefore it was difficult to say 
how much or how little particularity and de- 
tail is required in a defense of this kind. 
But the force of the suggestion is not per- 
ceived. The "duration" of an estate, wheth- 
er it be in fee or at will, signifies the quan- 
tity or duration of the tenant's interest in 
the premises. The term is well known to 
the common law. 2 Bl. Comm. 103; 1 St. 
Wash. 45. 

To set forth in a plea, then, the duration 
of the estate or right to the possession which 
a defendant may claim in the premises, is 



simply to state the quantity of his interest 
therein, or the length of time he is entitled 
to the possession thereof. The "nature" of 
an estate signifies its qualities or incidents, 
without reference to its duration or extent, 
as that it is upon condition, or is held joint- 
ly or in severalty. This term is also well 
known to the common law. 2 Bl. Comm. 
152, 178; Wash. St 408. 

To set forth this "nature" and duration,, 
then, in an answer, "with the certainty and 
particularity required in a complaint," must 
ordinarily be a very simple matter. It is 
sufficient to allege that the party is the sole 
or part owner in fee-simple or upon condi- 
tion, or for life or years of the premises, as 
the case may be; or, in case of some special 
license or right to the possession for a limit- 
ed time or special use, to state succinctly the 
license or right to the possession as claim- 
ed, with the necessary facts constituting it. 

This defense may be insufficient on demur- 
rer for not stating the fact directly with the 
circumstance of time that the mortgage or 
debt secured thereby was duly assigned to 
the defendant, instead of the allegation, "of 
which the defendant is the assignee." But 
it is not frivolous on that account The fact 
is stated that the defendant is the assignee 
of the mortgage, and if that is deemed in- 
sufficient or too uncertain, the objection 
must be made by demurrer or motion to 
make more definite and certain. Civ. Code, 
§§ 66, S4. ' 

But, if it is necessary that it should appear 
that the defendant is in possession with the 
consent of the mortgagor or his assignee, I 
suppose this defense is frivolous. This, is 
a question upon which this court follows the 
law of the state, as expounded by its su- 
preme court. 

At common law a mortgagee in fee of land 
is considered as absolutely entitled to the 
estate, subject to its being defeated by the 
grantor's performance of the condition in 
his deed— as the payment of a sum of money 
in a prescribed time and manner; and also, 
if so provided, to the grantor's right to oc- 
cupy until a failure to perform the condi- 
tion. But upon such failure the mortgagee 
at once becomes the absolute and uncondi- 
tional owner of the estate. 1 St. Wash. 510; 
4 Kent, Comm. 154. 

But this doctrine was long since modified 
by the courts of equity. In Casborne v. 
Scarfe, 1 Atk. 603, Lord Hardwicke laid 
down the Trule that the mortgagor in posses- 
sion was the owner of the land; and in Rex 
v. Inhabitants of St. Michael's in Bath, 2 
Doug. 632, Lord Mansfield held that the 
mortgage was only a'security, saying: "It is 
an affront to common sense to say the mort- 
gagor is not the real owner." 

The doctrines of equity on this subject 
have been gradually recognized by courts of 
law, so that a half century ago Chancellor 
Kent could exultingly say: "The case of 
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mortgages is one of the most splendid in- 
stances in the history of our jurisprudence 
of the triumph of equitable principles over 
technical rules, and the homage which those 
principles have received by their adoption 
in the courts of law." 4 Kent, Comm. 158. 

At this day, in some of the states, notably 
New York, Wisconsin and California, the eq- 
uitable doctrine has been followed to its log- 
ical results, so that a mortgage is there con- 
sidered a mere chose in action, a security 
for the debt, while the mortgagor is consid- 
ered the owner of the premises, subject only 
to the lien of the mortgage, until a foreclo- 
sure and sale. Jackson v. Willard, 4 Johns. 
42; Runyan v. Merserau, 11 Johns. 538; 
Waring v. Smyth,. 2 Barb. Ch. 135; Jackson 
v. Eronson, 19 Johns. 325; Gardner v. 
Heartt, 3 Denio, 234; Kortright v. Cady, 21 
N. Y. 363; Trim v. Marsh, 54 N. Y. 603; 4 
Kent, Comm. 157; Russell v. Ely, 2 Black, 
576; McMillan v. Richards, 9 Cal. 409; Fo- 
garty v. Sawyer, 17 Cal. 592; Dutton v. War- 
sehauer, 21 Cal. 621; Kidd v. Teeple, 22 Cal. 
262; Bludworth v. Lake, 33 Cal. 264. 

This result has been facilitated by the 
force of legislation, of which section 323 of 
the Oregon Civil Code is a substantial copy. 
It declares, "A mortgage of real property 
shall not be deemed a conveyance, so as to 
enable the owner of the mortgage to recover 
the possession of the real property without a 
foreclosure and sale according to law." In 
Kortright v. Cady, supra, the court in 
speaking of this statute, says, "that the leg- 
islature in enacting it undoubtedly supposed 
they had swept away the only remaining 
vestige of the common law which regarded 
a mortgage as a conveyance of the freehold." 

In Anderson v. Baxter, 4 Or. 110, the su- 
preme court of this state held that "a suit 
to foreclose a mortgage is not for the deter- 
mination of any right or claim to or interest 
in real property, but a proceeding to have 
the mortgaged property adjudged to be sold 
to satisfy the debt secured thereby. * * * 
It is the mere collection of a debt charged 
upon specific property by resorting to the 
property as a means of satisfying it." This 
is equivalent to saying that the mortgage Is 
a mere security for the debt, and that the 
mortgagee acquires no interest in the prop- 
erty by virtue of the mortgage, but only the 
right to subject it, according to a prescrib- 
ed proceeding, to the satisfaction of his 
debt. 

In Roberts v. Sutherlin, 4 Or. 222, the 
same court, commenting upon the case of 
Anderson v. Baxter, said that it was there- 
in determined "that the execution of a mort- 
gage does not vest in the mortgagee any title 
to or interest in the mortgaged premises, but 
that it is only a security for a debt, similar 
to that created by a judgment" In effect, 
this squares with the celebrated dictum in 
Gardner v. Heartt, supra: "The mortgagee 
has neither a jus in re nor ad rem, but a 



specific lien, similar in character to a gen- 
eral lien created by a judgment upon the 
land of the judgment debtor." In Roberts 
v. "Sutherlin the action was ejectment, and 
the defendant pleaded that the premises 
were mortgaged to secure the payment of a 
certain sum of money of which a certain 
portion was still due, and that the mortgage 
was duly assigned to the defendant, who 
"entered into the possession of the premises 
with the full assent of plaintiff." 

On demurrer this was held a good defense, 
the court saying, that while by reason of 
section 323, supra, "a mortgagor cannot 
against his will be divested of his possession 
of the mortgaged premises, even after a de- 
fault without a foreclosure and sale, * * * 
we know of no law or of any good reason to 
prevent the mortgagor from placing his 
mortgagee in possession of mortgaged prem- 
ises if he chooses to do so. * * * And 
when the duration of the possession of the 
mortgagee thus acquired is not limited by 
his agreement with the mortgagor, we think 
that the legal effect of the same is, that he 
may retain it until his mortgage debt is 
paid. And we do not think that this doe- 
trine conflicts with the rule that a mortgage 
is simply a security for a debt, and vests in 
the mortgagee no legal title to or interest in 
the mortgaged premises." From these deci- 
sions, it appears that the rights of parties to 
a mortgage in this state are governed by 
what is called the doctrine of equity, as dis- 
tinguished from the original common law 
rules on the subject As was said by Mr. 
Justice Field, in McMillan v. Richards, su- 
pra, "the original character of mortgages 
has undergone a change. They have ceased 
to be conveyances, except in form. They 
are no longer understood as contracts of 
purchase and sale between the parties, but 
as transactions by which a loan is made on 
the one side and security for its repayment 
furnished on the other. They pass no estate 
in the land, but are mere securities, and de- 
fault in payment of the money secured does 
not change their character." 

Notwithstanding this change in the law of 
mortgages, the mortgagee is still so far fa- 
vored that, if after default in the payment 
of the debt he acquires possession of the 
premises lawfully, he may hold them until 
the rents and profits satisfy the same. And 
this brings us to the real question in this 
case, what under the circumstances consti- 
tutes a lawful possession of or entry upon 
the mortgaged premises by the mortgagee? 
In Roberts v. Sutherlin, the court said that 
possession obtained with the assent of the 
mortgagor is lawful, and no case has been 
found which expressly makes such posses- 
sion or entry lawful without such assent. 
Indeed, it is impossible to conceive how a 
person like a mortgagee, who, in the lan- 
guage of Roberts v. Sutherlin, has "no le- 
gal title to. or interest in the mortgaged 
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premises," could lawfully enter upon and 
possess the same without the assent of the 
owner. It follows as a logical deduction 
from the premise, that a mortgage passes no 
estate in the land, and a default in payment 
does not change its character, that a mort- 
gagee cannot acquire lawful possession of 
the mortgaged premises by an entry thereon, 
even if peaceable, without the consent of 
the owner, the mortgagor. Otherwise the 
mortgagor might be divested of his posses- 
sion against his will; and this the court in 
Roberts v. Sutherlin say cannot now be done. 
In Waring v. Smith, supra, the court say: 
"The only right the mortgagee now has in 
the land itself is to take possession thereof, 
with the assent of the mortgagor, after the 
debt has become due and payable, and re- 
tain such possession until the debt is paid." 
In Fogarty v. Sawyer, 17 Gal. 593, the court 
say that the statute preventing the mort- 
gagee from maintaining ejectment against 
the mortgagor, "takes from the mortgagee 
all right to the possession, either before or 
after condition broken." In Johnson v. 
Sherman, 15 Cal. 287, the court, after stating 
that the possession of the mortgagee under 
the mortgage "does not change what was 
previously a security into a seisin of the 
freehold;" says: "Possession taken by con- 
sent of the owner"— the mortgagor— "or by 
contract with him, may confer rights as 
against third parties, but they are indepen- 
dent and distinct from any rights springing 
from the mortgage, from which they derive 
no support." This language was quoted 
with approval in Dutton v. "Warsehauer, 21 
Cal. 625; in which latter case the court say: 
"Although a mortgage in this state of itself 
confers no right of possession, yet, when pos- 
session is taken by the mortgagee after con- 
dition broken, by consent of the mortgagor, 
it will be presumed, in the absence of clear 
proof to the contrary, to be the understand- 
ing that the mortgagee is to receive the rents 
and profits and apply them to the payment 
of the debt secured." In Russell v. Ely, 2 
Black, 578, the supreme court, in comment- 
ing upon the Wisconsin statute which pre- 
vents the mortgagee from recovering posses- 
sion until .the equity of redemption has ex- 
pired, say: "If the mortgagee has no right 
to recover the possession by legal proceed- 
ings, it would seem that he should not be 
permitted in any other manner to obtain that 
possession against the consent of the mort- 
gagor or the person holding under him." 
But in Pell v. TJImar, 18 N. T. 142, it is stated 
that if "the mortgagee obtains possession 
without force," he is entitled to hold against 
the mortgagor; citing Van Duyne v. Thayre, 
14 Wend. 236; Phyfe v. Riley, 15 Wend. 254; 
Watson v. Spence, 20 Wend. 262; and Fox 
v. TJpe, 24 Wend. 164. Now a possession 
obtained "without force" may also be ob- 
tained without the consent of the mortgagor, 
and if that is the sense in which this- dictum 
30 Fed.Cas.— 26 



is used in Pell v. TJlmar, it appears to stand 
alone, and is certainly not borne out by the 
authorities cited in its support. In Van 
Duyne v. Thayre, the court say: "If the 
mortgagee, after forfeiture entered into pos- 
session, either by the consent of the mort- 
gagor or by means of legal proceedings, he 
may defend himself there, at least until his 
debt is paid." In Phyfe v. Riley, the lan- 
guage used is: "But if the mortgagee, after 
forfeiture, obtains possession in some legal 
mode other than by an action," why should 
the mortgagor recover the possession with- 
out paying the money secured by the mort- 
gage? In Watson v. Spence, the expression 
is: "If the mortgagee, as such, had obtained 
possession, he could still hold' until pay- 
ment," the court citing the last two cases, 
thereby indicating that the possession in- 
tended must be obtained with the consent 
of the mortgagor, or by legal proceedings. 
In Fox v. Lipe, it was held that a mortgagee 
who enters under a sale made ~by authority 
of a power in the mortgage, may defend his 
possession against the mortgagor, even if the 
authority be doubtful. And in the compara- 
tively late case (1874) of Trim v. Marsh, 54 
N. Y. 604, it is said, that since the statute 
has taken away the right of the mortgagee 
to recover the possession of the premises, 
"the mortgagor, both before and after de- 
fault, is entitled to the possession of the 
premises, of which he cannot be deprived 
without his consent, except by foreclosure." 
Considered, then, either in the light of au- 
thority or reason, it seems that the posses- 
sion of the mortgagee must be taken with 
the assent of the mortgagor. Upon the mod- 
ern doctrine concerning the nature and ef- 
fect of mortgages, which appeal's to prevail 
in this state, the mortgagee has no interest 
in the mortgaged premises. His lien is lik- 
ened to that of a judgment lien creditor. His 
right is to have satisfaction of his debt, and 
his remedy, as mortgagee, is not a right to 
take possession of the premises, but to have 
them sold upon judicial proceedings. This 
being so, he cannot lawfully enter upon the 
mortgaged premises without the consent of 
the owner, any more than the judgment lien 
creditor can enter upon the lands of his 
debtor. Because the premises happen to be 
vacant, or the mortgagor's back turned, and 
the mortgagee is thereby entitled to get upon 
them without a breach of the peace, this 
does not make his entry lawful. A person 
cannot lawfully enter upon the lands of an- 
other without some right or authority for so 
doing. A peaceable entry is not per se law- 
ful. An entry without right or authority, 
however peaceable, is tortious, and. cannot 
avail the party making it anything. As the 
mere relation of mortgagor and mortgagee 
does not give the latter the right to enter 
and occupy for any purpose or time, the au- 
thority to do so, if any exists— apart from 
legal proceedings— must arise out of some 
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contract, consent or agreement with the 
mortgagor by matter collateral to and inde- 
pendent of the mortgagee. 

It follows that, as this plea does not show 
any right or authority in the defendant to 
take possession of or occupy the premises as 
against the owner, the plaintiff, it is frivo- 
lous and worthless. The motion to strike 
out is allowed. 



WITHERS (BOYD v.). See Case No. 1,752. 

WITHERS (MeCLELLAN t.). See Case No. 
8,696. 

WITHERS (PAYSON v.). See Case No. 10,- 
864. 



Case Wo. 17,918. 

WITHERS v. THORNTON. 

[3 Cranch, C. C. 116.] i 

Circuit Court, District of Columbia. May Term, 
1827. 

Action for Libel— Special Bail. 

In ordinary cases of libel, special bail is not re- 
quired without some speeial reason other than the 
publication of the libel itself. 

Action on the case for a libel which char- 
ged that the plaintiff's patent for an improve- 
ment in winged gudgeons, was a gross impo- 
sition, and the plaintiff an imposter. 

The affidavit to hold to bail, did not aver 
the charge to have been made either falsely 
or maliciously; nor that any damage has 
resulted to the plaintiff exclusively, from the 
libel charged in the declaration; but that the 
damage, of which he complains, resulted 
from that and other publications, and verbal 
denunciations, "together with certain other 
letters, handbills, and publications of the 
said Thornton," so that it does not positively 
appear to the=court by the affidavit, whether 
any, or if any, how much of the damage 
arose from the libel charged in the declara- 
tion. 

THE COURT (nem. con.) refused to re- 
quire the defendant to give special bail. In 
ordinary cases of libel, speeial bail is not re- 
quired without some special reason other 
than the publication of the libel itself, such 
as non residence of the defendant, or the 
like. See Norton v. Barnum, 20 Johns. 337; 
Clason v. Gould, 2 Caines, 47; Van Vechten 
v. Hopkins, 2 Johns. 293; Barnes, Notes, 79, 
80, 108; Chetwin v. Venner, 1 Sid. 183; Mar- 
quis Of Dorchester's Case, 2 Mod. 215. 



WITHERS (WISE v.). See Case No. 17,- 
913. 

WITHERSPOON (OGDEN v.). See Case 
No. 10,461. 

WITHINGTON (BALD v.). See Case No. 
815. * 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



Case Wo. 17,919. 

WITHROW v. FOWLER. 

[7 N. B. R. 339; 6 Alb. Law J. 422; Pac. Law 
Rep. 102.] i 

District Court, E. D. Missouri. Nov. 7, 1872. 

Bankruptcy— Assignee op Partners— Recovery 
of Firm Property. 

An insolvent firm made a transfer to a creditor 
in fraud of the provisions of the bankrupt act [of 
1867 (14 Stat 517)]. One of the partners died, 
and, within four months of the date of the trans- 
fer, the remaining partners, but not the firm, 
were adjudged bankrupt. EelcL, that the assignee 
could not recover the property transferred by the 
partnership to a partnership-creditor, by way of a 
preference or otherwise. 

The plaintiff in this suit [James E. With- 
row] sought to recover, as assignee of Thom- 
as S. Dunbar and Edward T. Smith, bank- 
rupts, $512.32, the value of certain accounts 
and claims alleged to have been transferred 
by the bankrupts to the defendant [M. K. 
Fowler] within four months of the filing of 
the petition in bankruptcy against Dunbar 
and Smith, they being at the time insolvent, 
and the defendant having, at the date of the 
transfer, reasonable cause to believe them 
insolvent, and that the transf er was made in 
fraud of the provisions of the bankrupt act. 
Defendant in his answer denied all the ma- 
terial averments of the petition. The case 
went to trial before a jury. It appeared that 
Dunbar and Smith, the bankrupts, were 
members of the firm of Dunbar, Smith & 
Co., composed of themselves and George W. 
Thompson. Defendant was a creditor of the 
firm, and the transfer of the accounts and 
claims mentioned in the petition was made 
by the firm to the defendant, in satisfaction 
of a debt due him by the firm. Between the 
time of the transfer and the commencement 
of proceedings in bankruptcy, Thompson, 
one of the members of the firm, died. Dun- 
bar and Smith, the remaining members, were 
thereafter adjudged bankrupts upon a cred- 
itor's petition, but the firm of Dunbar, Smith 
& Co. was not declared bankrupt. Plaintiff 
was then elected assignee, and the usual 
assignment was made conveying to him all the 
estate of Dunbar and Smith. Defendant's 
counsel raised the point that the assignee 
in bankruptcy of two members of a firm 
could not recover a preference given to a firm 
creditor by a firm composed of thx-ee mem- 
bers. 

Krum & Patrick, for plaintiff. 
Dryden & Dryden, for defendant. 

THE COURT (TREAT, District Judge) 
sustained the point and charged the jury as 
follows: "The jury are instructed that the 
plaintiff cannot recover in this action for 
any property or accounts transferred or as- 
signed by the copartnership of Dunbar, Smith 

i [Reprinted from 7 N. B. R. 339, by permis- 
sion. 6 Alb. Law J. 422, contains only a partial 
report.] 
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■& Co., to a creditor of said copartnership, by 
way of preference or otherwise." 
The jury returned a verdict for defendant. 



Case No. 17,920. 
In re WITKOWSKI. 



[10 N. B. It. 209.] i 
District Court, S. D. Mississippi. 
Examination' of Bankrupt. 



1874. 



The assignee in bankruptcy has no right to ex- 
amine the bankrupt under the provisions of section 
26 of the bankrupt act [of 1807 (14 Stat. 529)], 
after his discharge from his debts and liabilities 
provable under said act. 

[Cited in Wagner v. Superior Court of Los 
Angeles Co., 100 Cal. 361, 34 Pac. S20J 

In bankruptcy. 

HILL, District Judge. The only question 
which need now be considered arising out of 
the proceedings before the register as certi- 
fied, is, "Has the assignee a right to ex- 
amine the bankrupt under section 26 of the 
bankrupt aet, after the discharge of the 
bankrupt from his debts and liabilities prov- 
able under the bankruptcy?" This is the 
first time this question has been presented 
to me, and aside from its importance to the 
parties interested in these proceedings, is 
one of no small importance to bankrupts and 
those entitled to their examination, and 
should be definitely settled, that- the latter 
may know the time in which<,the examina- 
tion must be made, and the former when he 
is freed from liability to such examination. 
The act does not in express terms limit the 
time for the examination, but there must be 
a time when this right ceases, and this time 
must be ascertained from the evident in- 
tent and purpose of the law, as found from 
an examination of its different provisions, 
and from which it will be found that all 
questions pertaining to the bankrupt, his es- 
tate, and those having claims upon it, shall 
be settled and terminated within the 'short- 
est period in which it can fairly and reason- 
ably be done. Hence it is provided that 
proceedings in involuntary bankruptcy must 
be commenced within six months after the 
act of bankruptcy is committed; suits to re- 
cover property and assets from those to 
whom they have been sold or transferred in 
fraud of the bankrupt act must be com- 
menced within six months from the sale or 
transfer. Proceedings to recover back prop- 
erty, money, or other means given as a 
preference, against the provisions of the act, 
must be commenced within four months 
from the time the preference is given. Ex- 
ceptions to the report of exemptions must be 
filed within twenty days. Opposition to the 
bankrupt's discharge must be made on the 
very day fixed to show cause against it, 
and specifications must be filed within ten 
days thereafter. Suits by or against the as- 

i [Reprinted by permission.] 



signee respecting the property rights of the 
bankrupt estate must be brought within two 
years after the appointment of the assignee, 
and to this no exceptions are engrafted. The 
discharge of the -bankrupt is conclusive of 
the regularity of the proceedings, and can 
only be attacked in the court granting it up- 
on proceedings for that purpose, commenced 
within two years from its date, and for some 
of the causes mentioned, unknown to the at- 
tacking party, when it was granted. The 
reason for this speedy action is obvious. 
The purpose of the law is to place within the 
possession of the creditor that to which he 
may be entitled, within the shortest reason- 
able time, and at the same time, if the bank- 
rupt has made a fair and honest surrender, 
and complied with the requisitions made of 
him, to give him a speedy release, and let 
him begin anew to provide an honest living 
for himself and those dependent upon him, 
and again become a useful and active mem- 
ber of society. 

To attain these objects, the whole machin- 
ery is framed and adjusted. The creditors 
are at the earliest period notified of the pro- 
ceedings and made parties to it; it is their 
right, and they have the opportunity to ex- 
cept to everything done prejudicial to their in- 
terest. This they must do at the proper time 
so as not to retard or embarrass the pro- 
ceedings. They are notified of the different 
meetings of the creditors, and especially of 
the third, generally the last meeting, when 
the assignee's report and account is required 
to be filed. This meeting is held before the 
register upon the day fixed to show cause 
against the bankrupt's discharge, when he 
is required to be present, and submit to his 
final examination by the register, the as- 
signee, or any creditor who has proved his 
claim; and at any time before this the bank- 
rupt, his wife, and any other witness may be 
examined by any creditor who has proved 
his" debt upon a proper showing, or by the 
assignee, who is both the agent of the cred- 
itors and officer of the court Thus ample 
opportunity is given all interested to look 
into and protect their interest, and if they 
neglect to do so within proper time have no 
one to blame but themselves. After a care- 
ful examination of the whole question, I am 
satisfied that this last meeting of the cred- 
itors and final examination of the bankrupt 
concludes the right of the assignee as well 
as the creditors to an examination of the 
bankrupt under the 26th section of the act. 
But, while this is so, it does not exclude the 
creditors from an examination of the bank- 
rupt upon the trial of an issue opposing the 
discharge, or for its revocation after grant- 
ed, or the assignee from calling him as a 
witness upon the trial of any cause by or 
against him touching the bankrupt's estate. 
But in such investigations the bankrupt oc- 
cupies the position of a witness, his counsel 
may cross-examine him, or he may appear 
as a witness in his own behalf, and the ex- 
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animation must be confined to the issue 
made by the pleadings. I am sustained in 
the conclusions reached, by Judge Woodruff, 
of the Second circuit, in an able and ex- 
haustive opinion in Re Dole [Case No. 3,964], 
referring to the case of Jones [Id. 7,449] 
and the ease of Dean [Id. 3,701]. 

In this ease the last meeting of creditors 
and time for the final examination of the 
bankrupt, was held on the 21st day of June, 
1S69; but one debt had then been proved, 
and no exceptions filed; the assignee's ac- 
count was approved, and he discharged. 
The register certified that the bankrupt had 
complied with the requirements of the law, 
and nothing appeared against his discharge; 
and nothing appearing against his discharge 
a decree was -entered awarding him his dis- 
charge, and on his application a certificate 
was issued to him on 1st day of February, 
1871. More than two years elapsed after the 
granting of the discharge, before any other 
step was taken by the assignee, when he 
filed his application for permission to bring 
suit for the recovery of assets alleged to 
have been fraudulently omitted from the 
bankrupt's schedules, and which had but re- 
cently come to his knowledge, which leave, 
upon the ex parte application, was granted. 
To aid this recovery is the purpose of the ex- 
amination sought, and which was applied for 
and an order made by the register the 1st 
of March last, to which the bankrupt except- 
ed, and claiming his right to exemption from 
such examination, refused to answer many 
questions propounded to him by the as- 
signee, and which it is insisted by the as- 
signee he should be compelled to answer. 

Under the conclusions reached, the bank- 
rupt is entitled to the exemption claimed 
from such examination, and cannot be com- 
pelled to make further answer under this 
order, which, with the proceedings under it 
will be set aside, without prejudice to the 
assignee, to have the benefit of the testi- 
mony of the bankrupt in the proceedings 
now pending against him or others in the 
court in New York, to recover the assets 
claimed to be due the bankrupt estate, to be 
taken under the rules of that court. 



Case No. 17,921. 

WITT v. HBRETH et al. 

[6 Biss. 474; i 13 N. B. R. 106; 8 Chi. Leg. 
News, 41; 1 N. Y. Wkly. Dig. 436.] 

District Court, D. Indiana. Oct., 1875. 

Reducing Demand to Justice's Jurisdiction — 

Lien of Execution — Recognition in 

Bankruptcy Proceeding. 

1. In Indiana, a plaintiff may reduce his de- 
mand to bring it within the jurisdiction of a jus- 
tice of the peace. 

2. The lien of an execution will be respected by 
the bankruptcy court, though the plaintiff sued 

i [Reported by Josiah H. Bisseli, Esq., and here 
reprinted by permission.] 



out his execution immediately upon the rendering 
of the judgment, and the defendant filed his bank- 
ruptcy on the same day. The creditor has a right 
to follow all the remedies which the law gives 
him. 

On the 31st day of July, 1875, Henry Hereth 
filed his complaint before William H. Schmitts, 
a justice of the peace in and for Center town- 
ship, Marion county, Indiana, demanding 
judgment against William M. Aughinbaugh for 
two hundred dollars upon a note, the princi- 
pal of which was two hundred dollars and 
eighty-three cents, and on the same day a 
summons was duly issued to a constable of 
said township, and served on said- Aughin- 
baugh. On the 3d day of August, at 9 o'clock 
a. m., that being the time at which said cause 
was set for trial, the said Aughinbaugh was 
duly called and defaulted, and judgment was 
entered for the plaintiff for two hundred dol- 
lars and costs of suit. 

Subsequently, on said 3d day of August, the 
plaintiff filed his affidavit with said justice, 
averring that the collection of his judgment 
would be endangered by further delay in the 
issuing of execution. Thereupon an execution 
was issued on said judgment, which was im- 
mediately levied upon the goods and chattels 
of the said Aughinbaugh sufficient to satisfy 
the debt and costs. And later, on said day, 
the said Aughinbaugh filed his voluntary peti- 
tion and was adjudged a bankrupt. 

On this agreed statement of facts the court 
,is asked to decide whether the lien of the ex- 
ecution and levy was displaced by the subse- 
quent proceedings in bankruptcy. 

Morrow, Trusler & Henry, for complainant. 
Bixby & Norton, for defendants. 

GRESHAM, District Judge. Justices of the 
peace in Indiana have jurisdiction to try and 
determine suits founded on contract, when the 
debt does not exceed two hundred dollars. 2 
Gavin & H. St. p. 579. 

Unless otherwise directed, justices shall is- 
sue execution on all judgments, when the de- 
fendant has appeared, after the expiration of 
four days from the rendition thereof, and in 
eases of default after the expiration of ten 
days; but when it shall be made to appear by 
affidavit that delay will endanger the collec- 
tion of the judgment, execution shall issue im- 
mediately. 2 Gavin & H. St. p. 600. 

It is insisted that the justice had no jurisdic- 
tion to render the judgment, because the note 
sued on exceeded the sum of two hundred dol- 
lars, and that the statute did not allow the 
plaintiff to remit part of his claim so as to re- 
duce it to two hundred dollars for the purpose 
of giving justice jurisdiction. 

Even if it had appeared that the plaintiff 
had thus reduced his claim by remitting the 
interest and part of the principal, I would 
have no doubt on the question of jurisdiction. 

The amount demanded determined the juris- 
diction of the justice, and not the principal of 
the note or the amount actually due on it If 
the plaintiff saw proper to reduce his claim to 
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a sum within the jurisdiction of the justice by 
remitting part of it, no one had a right to com- 
plain, for no one lost anything but himself. 
Wetherill v. Inhabitants, etc., 5 Blackf. 357; 
Remington y. Henry, 6 Blackf. 63. 

Clearly the plaintiff was barred from main- 
taining another action on the same note, even 
if his judgment was for less than was due 
him. The facts agreed upon fail to show that 
the p'laintiff remitted any part of his. claim, 
and the presumption is that he demanded all 
that was due him. 

It is further insisted that the filing of the 
affidavit, the issuing and levy of the execution 
upon the same day upon which the judgment 
was rendered, and the subsequent commence- 
ment of voluntary proceedings in bankruptcy 
on the same day, show collusion between the 
plaintiff and the bankrupt, and something more 
than passive non-resistance on the part of the 
latter. I do not think so. All these facts 
might have existed without collusion. It must 
be admitted that the circumstances excite a 
suspicion that the bankrupt was trying to aid 
the plaintiff in obtaining a lien, but they go 
no further. It may be that the plaintiff knew 
of the insolvent condition of the bankrupt be- 
fore he commenced his action, and that he 
hoped, by diligence, to get an advantage over 
the other creditors. He pursued a remedy 
that the law gave him. The other creditors 
were not equally diligent, and none of them 
saw* proper to institute proceedings in bank- 
ruptcy and invoke the aid thereby of this court 
to prevent the plaintiff from obtaining his 
judgment, execution and levy, and the law 
imposed no duty on the bankrupt to go into 
voluntary bankruptcy to defeat the plaintiff in 
his efforts to procure a lien. Wilson v. City 
Bank, etc., 17 Wall. [84 U. S.] 473. 

It was as much a part of the plaintiff's rem- 
edy to file his affidavit and cause his execution 
to be issued and levied before the expiration 
of ten days, as it was to obtain his judgment. 

An order will be entered requiring the as- 
signee to pay said judgment and costs out of 
any funds in his hands not otherwise appro- 
priated. 

NOTE. The same rule as to reduction of de- 
mand prevail? in Illinois. Raymond v. Strobel, 24 
111. 113; Simpson v. Updegraff, 1 Scam. 594; 
Bates v. Bulkley, 2 Gilman, 389; Korsoski v.. 
Foster, 20 III. 32; Ellis v. Snider, Breese, 336. 



WITTIG (UNITED STATES v.). See Case 
No. 16,748. 



Case No. 17,932. 

The W. J. "WALSH. 

[5 Ben. 72.] i 

District Court, E. D. New York. March, 1871. 

Towage—Jurisdiction* — Lien. 

1. A lien exists upon a canal-boat, for towage 
services rendered to her in the harbor of New 



i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



York, which an admiralty court has jurisdic- 
tion to enforce. 

2. What is a maritime contract, considered. 
[Cited in Lands v. Cargo of Coal, 4 Fed. 480; 
The Wilmington, 48 Fed. 567.] 

In admiralty. 

BENEDICT, District Judge. This is a 
proceeding in rem to recover of the canal- 
boat W. J. Walsh the amount of several tow- 
ing bills due the owner of the steam-tug G. 
H. Starbuck, for the towage by that tug of 
the canal-boat, on - several trips from Wil- 
liamsburgh, in this district, to Elizabethport, 
in the state of New Jersey. The performance 
of the service is admitted, and the amount 
demanded is conceded to be due. But it is 
set up that the services mentioned in the libel 
were not performed on the high seas; that 
the W. J. Walsh is not a sea-going craft, but 
a canal-boat, without masts, sails, rigging, 
or anchor; that she has no means of propul- 
sion, and can only move or be moved by 
power not belonging or appertaining to her, 
and is serviceable only by being towed by 
steam power; by reason whereof, it is con- 
tended that this is not a case of admiralty 
and maritime jurisdiction. 

These facts, stated in the libel and answer, 
are admitted, and the case is to be disposed 
of upon the question raised thereby. There 
is no room to contend that the towage con- 
tracts set up in the libel are not maritime 
contracts. A maritime contract in law, as 
now understood, is any contract which nec- 
essarily is appurtenant to navigation, such 
as the transportation of passengers or freight 
on navigable waters— or the navigation of 
vessels on such waters— or supplying the ne- 
cessities of vessels used on such waters. A 
contract to furnish the motive power to a 
vessel so used is of the same class. It ap- 
pertains to navigation, in the strictest sense, 
and is as distinctly maritime in character as 
a contract to steer the boat, or to carry car- 
go in her. The steamboats which tow the 
boats and barges, by means of which com- 
merce between New Jersey and New York is 
transacted, are as much engaged in naviga- 
tion as are the boats in which the cargoes 
are placed; and it is all not only navigation, 
but commerce among the states. Indeed, the 
contract in question contains almost all the 
features formerly considered necessary in a 
maritime contract, under a much narrower 
view of the jurisdiction than at present pre- 
vails. I am, therefore, at a loss for any 
ground upon which it can be held that here 
is not a maritime contract. That there is a 
lien is equally clear. This contract being 
made for the benefit of the vessel, and neces- 
sary to enable her to perform her natural 
functions, binds the vessel. This is the gen- 
eral rule of the maritime law; and the rea- 
sons of the rule are fully applicable to such 
contracts as the present, for nothing is more 
necessary to such a vessel as this than that 
she should, at all times and everywhere, cany 
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with her a credit which will procure for her 
a motive power. This she secures by the 
implied lien upon her bottom which the law 
creates in favor of any one rendering that 
service; and she can secure it, practically, In 
no other way. As to the idea that the form 
of the boat, or her incapacity to navigate the 
broad ocean, or her want of motive power 
within herself, can make any difference in 
her rights and liabilities on such a contract, 
I have nothing to add to the remarks made 
in the case of The Kate Tremaine [Case No. 
7,622], 

Let a decree be entered in favor of the libel- 
lant for the amount demanded in the libel. 



W. K. MUIR & DAVIDSON, The (UNITED 

> STATES v.). See Case No. 16,749. 

WOLCOTT (ERASER v.). See Case No. 5,- 
065. 



WOLCOTT (THOMAS v.). 
915. 



"See Case No. 13,- 



Case No. 17,923. 

In re WOLF. 

[4 Sawy. 16S;i 17 N. B. R. 423.] 

District Court, D. Nevada. Jan. 18, 1877. 

Act op Bankruptcy — Commercial Paper — Non- 
pa VMEST. 

The mere letting a note, payable one day aft- 
er date, remain unpaid forty days after it falls 
due, is not an act of bankruptcy, in the ab- 
sence of any demand of payment, or other facts 
to show a suspension and failure to resume. 
[Cited in Brown v. Jefferson Co. Nat. Bank, 

9 Fed. 264.] 
[Cited in Lindsey v. Flebbe, 5 Colo. App. 218, 
38 Pae. 399.] 

This was a petition for an adjudication of 
bankruptcy, charging that the respondent 
had suspended and stopped payment of his 
commercial paper, and had not resumed in 
forty days. Upon the return day of the 
order to show cause, the only proof offered 
of the act of bankruptcy was a promissory 
note made by E. Wolf in favor of one Par- 
ker, for $1,000, payable "one day after date," 
which showed upon its face that it had been 
due more than forty days. There was proof 
that no demand had ever been made on Wolf 
for payment of the note. No other evidence 
was produced tending to show a suspension 
of payment and failure to resume. 

J. B. L. Brandt, for petitioner. 
M. N. Stone, for respondent. 

HILLYER, District Judge. It could not 
have been the intention of the framers of 
the bankrupt law to make the simple fact 
that a note like this remained due and un- 
paid for forty days an act of bankruptcy. 
There is eertainly a reasonable presumption 

i [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 



that the parties to such paper made pay- 
able one day after date did not expect it 
would be paid on the day it fell due. No de- 
mand being made on him, the maker would 
be likely to let the note run for an indefi- 
nite time; and it would be, it seems to me, 
a most unjustifiable construction of the bank- 
rupt act [of 1867 (14 Stat 517)], to say that 
by so doing he was stopping or suspending 
payment of his commercial paper. 

Suspension of payment means something 
more than a failure of the maker of such 
paper as this to seek the holder and pay ■ 
him. Business men understand very well 
what the term means; there is the idea in 
it of a failure to pay from an inability to do 
so; and here there is nothing to show that 
the debtor was not abundantly able and will- 
ing to pay the note on presentation. 

The prayer of -the petition is denied. 



Case No. 17,924. 

WOLF v. CONNECTICUT MUT. LIFE 
INS. CO. 

[1 Flip. 377; i 1 Cent. Law J. 301.] 

Circuit Court E. D. Michigan. April Term, 
1874. 

Federal Practice— Taxation' of Costs — Remov- 
al from State Court. 

1. Where a suit comes into the federal Court 
by removal, it brings along with it, as an in- 
cident, all the costs which accrued or attached 
under the state law, during the time it remained 
in the state court 

[Cited in Cleaver v. Traders' Ins. Co., 40 
Fed. 864.] 

2. The acts of congress, prescribing what costs 
may or may not be taxed, apply to such costs 
as aecrue after the removal of such cause into 
the federal court 

3. These are the rules that the federal courts 
follow in taxing costs. 

[Cited in Trinidad Asphalt Pav. Co. v. Rob- 
inson, 52 Fed. 34S.] 

On the mutual application of the parties for 
directions to the clerk as to taxation of costs. 
This cause was commenced in the circuit court 
for the county of Wayne, in this state, and 
after issue and one continuance in that court, 
the cause was removed to this court by the de- 
fendant under and in pursuance of the acts 
of congress in such eases made and provided. 
After sundry proceedings had in the case in 
this eourt, unnecessary to mention here, the 
plaintiff [Helena Wolf], discontinued her suit, 
and judgment was entered against her for 
costs to be taxed. The defendant now brings 
its bill of costs for taxation, in which are in- 
cluded items of costs accrued in the state court 
before removal to this court, amounting in the 
aggregate to $15, and S7.50 paid to the clerk 
of the state court for transcripts in making 
the removal. These items are objected to on 
behalf of plaintiff on the ground that there is 

i (Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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no act of congress allowing such costs to be 
taxed in tins court. 

D/ 0. Holbrook, for plaintiff. 
C. J. Walker, for defendant. 

LONGYEAR, District Judge. A suit remov- 
ed from a state court conies into this court im- 
pressed with all the rights and liabilities of 
parties as to costs which accrued or attached 
by the laws of the state while the suit re- 
mained in the state court. Acts of congress 
prescribing what costs may or may not be 
taxed apply only to such costs as accrue after 
the removal has become complete and this 
court is invested with jurisdiction. 

In the state court, in ease, of discontinuance, 
the defendant would be entitled by the state 
laws to all his costs made up to that time, and 
I think this court is bound, in case of re- 
moval to this court before discontinuance, to 
administer those laws as to all such costs 
which accrued while the suit remained in the 
state court. 

No adjudicated case involving this exact 
question has fallen under my notice, but the 
cases cited below involve principles applicable 
to this question, and so far as they go, fully 
sustain the foregoing propositions. I am also 
informed by my brother Judge Withey, of the 
"Western district, that such has always been 
the uniform practice there. See Ellis v. Jar- 
vis [Case No. 4,403]; Field v. Schell |Td. 4,771]; 
Gier v. Gregg [Id." 5,406]; Ackerly v. Vilas 
[Id. 120]. 

The clerk is therefore directed in this, and all 
like cases, to tax to the party recovering costs, 
all costs to which he would have been entitled 
under the state laws, accrued while the suit 
remained in the state court, and up to the time 
the suit was duly entered in this court. Or- 
dered accordingly. 
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WOLF v. The MAITLAND. 
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Case Wo. 17,925a. 

WOLF v. MUTUAL BENEFIT LIFE INS. 

CO. 

[2 Cin. Law Bui. 304.] 

Circuit Court, S. D. Ohio. 1877. 

Life Insurance— Scici de— Insanity— Temperate 
Habits. 

[1. Under a policy conditioned to be void in 
case the insured should "die by his own hand," 
there is no liability if the insured kills himself 
while in the possession of his ordinary reason- 
ing faculties, and from anger, pride, jealousy, 
or a desire to escape from the ills of life. If, 
however, his reasoning faculties are so far im- 
paired that he is not able to understand the 
"moral character, the general nature, conse- 
quences, and effect of his act, or if he was im- 
pelled thereto by an insane impulse, which he 
had not tie power to resist, the insurer is lia- 
ble.] 

[2. A representation in the application that 
the applicant is "sober and temperate" does not 
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mean that he totally abstains from the use of 
intoxicating liquors, or that he may not have 
been drunk on some occasions. It means, 
rather, that he is temperate in the use of 
spirituous liquors,— not addicted to their ex- 
cessive use.] 

P. Houk and G. R. Sage, for plaintiff. 
Young & Gotsehall, for defendant. 

SWING, District Judge (charging jury). 
The petition in this case alleges, in sub- 
stance, that on the oth day of March, 1S66, 
the defendant entered into a contract of in- 
surance with the plaintiff (who was then the 
wife of John T. Wolf), whereby, in consid- 
eration of an annual premium of $195.30, to 
be paid on the 5th of March in each year, , 
it insured the life of the said John T. Wolf 
for the period of life, or for twenty years 
if that event should not sooner occur, in the 
sum of ?5,000, said sum to be paid by the 
defendant to the plaintiff after notice and 
proof of the death of the said John T. Wolf. 
That she paid the premiums according to the 
terms of the policy. That her said husand 
died March 31, 1S69. That she had made 
proof of death within ten days thereafter, 
and gave notice and proof thereof to the 
defendant, demanding an adjustment and 
payment, but defendant refused and still re- 
fuses to pay the same. That she has com- 
plied with all the conditions of the policy on 
her part, and asks judgment for $5,000, with 
interest from the 31st day of March, 1869. 

The answer sets up eight separate de- 
fenses, all of which, except the first and fifth, 
have been abandoned by the defendant. The 
first defense is, that the contract contained 
a condition that in case the said John T. 
Wolf should die by his own hand, said policy 
should be void, null and of no effect, and 
that said John T. Wolf committed suicide by 
drowning himself. The fifth defense is, that 
the contract was made and entered into and 
said policy was issued in consideration of 
the representations made to said company, 
in the application of said plaintiff for said 
policy, and it was then and Inhere agreed that 
the answers of the said John T. Wolf in said 
application should form the basis of said 
contract between himself and said company, 
and that the said John T. Wolf, in said ap- 
plication, answered and represented, that he 
was sober and temperate, and had always 
been so, whereas in fact, the said John T. 
Wolf was not at the time sober and temper- 
ate, but was then, and for a long time prior 
thereto had been, intemperate, and in the 
habit of drinking intoxicating liquors in- 
temperately and to excess. 
, The plaintiff replies to the first defense: 

1. She denies that John T. Wolf committed 
suicide by drowning or by any other means. 

2. That if the said John T. Wolf committed- 
suicide, he was of unsound mind before and 
at the time of his death, and that at said 
time his faculties were impaired to such an 
extent, that he was unable to understand the 
moral or physical character, nature or con- 
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sequence of his acts, and if he committed 
suicide he was impelled thereto by an insane 
impulse which he had not the power to re- 
sist. To the fifth defense the plaintiff re- 
plies that she denies that the said John T. 
Wolf was at the time said policy was issued, 
or that he had been prior thereto intemper- 
ate or in the habit of drinking intoxicating 
liquors intemperately or to excess, and that 
his habits were then well known to said 
company. In order to entitle the plaintiff 
to a recovery in this case, she must have 
established by the evidence that the con- 
tract of insurance was entered into as al- 
leged. That the premiums were paid as 
• provided for in said contract of insurance, 
and that John T. "Wolf was dead, and that 
due notice and proof thereof had been made 
to the defendant. If the evidence therefore 
establishes the existence of these several 
facts, your verdict will be for the plaintiff, 
unless the evidence has established one of 
1he defenses relied upon. 

The first defense is, that the contract con- 
tained the condition "that in case the said 
John T. "Wolf should die by his own hand, 
the policy should be null and void," and that 
the said John T. Wolf committed suicide by 
drowning himself. It is admitted that John 
T. Wolf did take his own life by drowning 
himself; but the plaintiff says that at the 
time he did so, and before, he was of un- 
sound mind, and his faculties were impaired 
to such an extent that he was unable to un- 
derstand the moral or physical character, na- 
ture or consequence of the act, and that he 
was -impelled thereto by an insane impulse 
which he had not the power to resist. 

In the examination of the evidence bear- 
ing upon this defense, it is important for you 
to know the true legal meaning of the words 
"shall die by his own hand," and what effect 
shall be given to the facts set up in the re- 
ply to this defense. Literally, these words 
embrace death by the act of the party 
through accident or mistake, and yet it could 
hardly be said 4;hat this was the sense in 
which the parties to the contract understood 
they were using them. They would also em- 
brace the act of self-destruction when the 
party was Wholly without mind, and yet the 
authorities are uniform that that would not 
come within their proper meaning. But 
the extent of the mental capacity which 
should be possessed by the party taking his 
own life in order to bring the ease within 
the meaning of these words, is a question 
upon which there was, and still exists among 
jurists the widest difference of opinion, the 
treatises and books of reports are filled with 
learning upon the various theories entertain- 
ed; but with the view I take of the law, 
it would serve no valuable purpose to re- 
view the arguments in their support. It 
may, however, be remarked, that it is not 
strange that this difference should exist; for 
whilst science has to some extent discovered 
the members and organs of the body, the 



parts and elements which constitute each, 
their different oflices and functions, their 
relation to and effect upon each other, 
and their powers as a unit; yet it has 
failed to invent a microscope with lens 
powerful enough to enable us to see the- 
mind, and no human being has ever lived 
with capacity sufficient to analyze it; no 
wonder then that philosophy and science 
have failed to ascertain fully the relation 
which the mind and body sustain to each 
other, or how the mind acts upon or through 
the body; how the material is affected by 
the immaterial. But in the administration of 
justice, the quality which shall be assigned 
to an act, depends so much upon the intelli- 
gence with which it is directed, that jurists 
have adopted certain rules by which this 
quality is determined by the degree of in- 
telligence apparently professed by the au- 
thor of the act, at the time of its commis- 
sion. As already observed, these rules are 
not uniform, but we are relieved from choos- 
ing between them, for it is our duty, as well 
as our pleasure, to follow the rules as an- 
nounced by the supreme court of the United 
States. 

In Life Ins. Co. v. Terry, 15 Wall. [82 U. 
S.] 580, Mr. Justice Hunt, after a very elab- 
orate review of the conflicting authorities 
upon the question, announced the opinion 
of the court as follows: "We hold the rule 
on the question before us to be this: If the 
assured, being in the possession of his or- 
dinary reasoning faculties, from anger, 
pride, jealousy, or a desire to escape from 
the ills of life, intentionally takes his own 
life, the proviso attaches, and there can be 
no recovery. If the death is caused by the 
voluntary act of the accused, he knowing 
and intending that his death shall be the re- 
sult of his act, but when his reasoning facul- 
ties are so far impaired that he is not able 
to understand the moral character, the gen- 
eral nature, consequences and effects of the 
act he is about to commit, or when he is im- 
pelled thereto by an insane impulse which 
he has not the power to resist, such death 
is not within the contemplation of the par- 
ties to the contract, and the insurer is lia- 
ble." And in Bigelow v. Berkshire Life Ins. 
Co., 93 U. S. 284, Mr. Justice Davis, in de- 
livering the opinion of the court, says: 
"There has been a great diversity of judicial 
opinion as to whether self-destruction by a 
man in a fit of insanity, is within the condi- 
tion of a fife policy where the words of ex- 
emption are that the insured 'shall commit 
suicide,' or 'shall die by his own hand.' But 
since the decision in Life Ins. Co. v. Terry, 
15 Wall. [82 U. S.] 580, the question is no 
longer an open one in this court. In that 
case we held that they referred to an act of 
criminal self-destruction, and did not apply 
to an insane person who took his life." 

If the jury find from the evidence that 
John T. Wolf came to his death by throwing 
himself into the river, and that at the time 
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lie did so, he was in the possession of his 
ordinary reasoning faculties, and from an- 
ger, pride, jealousy, or a desire to escape 
from the ills of life, intending -when he 
threw himself into the river to drown him- 
self, the plaintiff cannot recover. But if 
John T. Wolf voluntarily threw himself into 
the river, knowing and intending that it 
should produce death, but when his reason- 
ing faculties were so far impaired that he 
was not able to understand the moral char- 
acter, the general nature, consequences and 
•effect of throwing himself into the water, or, 
if he was impelled thereto by an insane im- 
pulse which he had not the power to resist, 
-the plaintiff will be entitled to your verdict. 

The second defense is: That John T. Wolf 
represented that he was sober and temper- 
ate, and had always been so, when, in fact, 
he was not sober and temperate, but was 
.and had been intemperate, and had been in 
the habit of drinking intoxicating liquors in- 
teinperately and to exeess. By the terms of 
this policy, this representation became a 
part of the contract between Jthe parties, and 
if the testimony satisfies you that, at the 
time this contract was entered into, John T. 
Wolf was not sober and temperate, or had 
not been so, there can be no recovery in this 
•case. Webster defines the word "sober" as 
''temperate in the use of spirituous liquors." 
"Not overpowered by spirituous liquors." 
The same author defines "temperate" as 
""moderate; not excessive." It will, there- 
fore, be seen that these words do not im- 
■ply that, in order for a man to be sober and 
temperate, that he should totally abstain 
from the use of intoxicating liquors. And 
"the fact that a man may have deen drunk 
-on some occasions, does not, of itself, make 
him an intemperate man. Keeping in view 
these definitions, you will examine the evi- 
dence, and ascertain if it sustains the sec- 
ond defense; if so, the plaintiff cannot re- 
-eover; if it does not, the plaintiff is entitled 
to your verdict. 

The jury are the sole judges of the weight 
■of the evidence; if there should be a conflict 
In the evidence, it is the duty of the jury to 
reconcile, if possible, such conflict. If, how- 
-ever, they cannot do so, they will accept that 
which they think, under the circumstances, 
-ought to be believed, and reject that which 
they think is not entitled to credit. 

Verdict for the plaintiff. 
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WOLF v. PLUNKETT. 

[1 Flip. 427.] i 

-Circuit Court, W. D. Tennessee. April 2, 1875. 

Judgment Lien — Bights op Execution Pur- 
chaser — Prior Equities — Ejectment. 

1. Notwithstanding the decree of a court of 
••chancery divesting the legal title of a judgment 

i [Reported by William Searcy Flippin, Esq., 
.■and here reprinted by permission.] 



debtor before a sale under execution of the 
land in controversy, the purchaser at suph sale 
will prevail at law over the owner of the junior 
legal title, even if it were founded on the older 
equity. 

2. P. exchanged lands with L. and wife. 
This was on Sept. 28, 1867. On the 12th of 
September, 1867, a judgment had been rendered 
against P. at the suit of another person, and 
the Hen attached, as a matter of course to the 
land of P. L. and wife, becoming dissatisfied 
at this turn of events, proposed, a cancellation 
of the exchange; the same was agreed to by P., 
and L. and wife were put into possession of 
the land they had conveyed to P. The judg- 
ment creditor proceeded with his execution; the 
land now in possession of L. and wife was sold, 
and the owner of the judgment bought it in, 
and thereupon died. His devisee brought suit 
against defendant in ejectment to recover the 
same, the title to which had passed by sale 
from L. and wife through several hands be- 
fore vesting in defendant: Held, that the pur- 
chaser at the execution sale had the better title, 
and that his devisee was entitled to recover. 

3. And if L. and wife, through whom de- 
fendant traced his title, had any equity which 
is good and was subsisting when plaintiff s tes- 
tator obtained his judgment, they can assert 
the same in a court of chancery, and there only. 

4. Courts of law cannot notice equities. 

Mrs. Looney owned the tract of land in 
controversy. She and Pfannenstiehl made 
a trade by which Pfannenstiehl conveyed her 
certain property in Memphis, and Mrs. Looney 
conveyed him the tract of land in question 
and other tracts. The last mentioned con- 
veyance was made on the 28th of Septem- 
ber, 1867. On the 12th of September, 1867, 
the plaintiff's testator, Louis Wolf, recovered 
against Pfannenstiehl in the circuit court 
of the United States for the district of West 
Tennessee, a judgment for a debt. He caus- 
ed the land involved in this suit to be levied 
on by the marshal of the United States, un- 
der an execution issued on the judgment, 
and to be sold, and bought it, and took a 
deed from the marshal conveying it to him. 
A dispute arose between Mrs. Looney and 
Pfannenstiehl as to the trade they had made, 
and Mrs. Looney filed a bill to have it can- 
celled. On the 6th day of April, 1868, a de- 
cree was entered in the suit just referred to, 
which was in the chancery court of Shelby 
county, whereby, by the consent of the par- 
ties (Mrs. Looney and Pfannenstiehl,) the 
trade between them was cancelled, and the 
title to the tract of land now in dispute, was 
divested out of Pfannenstiehl and was vest- 
ed in Mrs. Looney. Mrs. Looney then con- 
veyed her title to George Gantt. The latter 
conveyed to Bradshaw, and Bradshaw con- 
veyed to Elijah Plunkett, who took posses- 
sion, after which the suit was brought. 
Pfannenstiehl was in possession of the land 
from September, 1867, when he made the 
trade with Mrs. Looney, until April, 1868, 
when the trade was cancelled between them 
and he returned the possession to Mrs. 
Looney. Louis Wolf died and devised the 
land to the plaintiff [Dorothea Wolf] by his 
will, and she brought the action of ejectment 
against Plunkett after he entered into pos- 
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session. -The cause was tried before Hon. 
BLAND BALLARD, District Judge Of the 
United States for the district of Kentucky, 
sitting in the circuit court of the United 
States, at Memphis, and a jury. There was 
a verdict for the plaintiff, and a motion for 
a new trial by the defendant. 

Wm. M. Randolph, for plaintiff. 
George Gantt and Duncan K. MeRae, for 
defendant. 

BALLARD, District Judge. I still think 
that the purchaser, who claims under the 
plaintiff's judgment and the marshal's sale, 
has a better legal title than the claimant un- 
der the decree rendered in the suit of Looney 
and wife against Pfannenstiehl, which suit 
was instituted after the judgment was ren- 
dered and after the lien of the judgment had 
attached to the land in contest. 

It is not disputed that had Pfannenstiehl 
voluntarily conveyed the land to Looney 
after the judgment,- the title of Looney would 
be inferior to that of the execution purchas- 
er. Now, the decree under which Looney 
and the defendant claim having been render- 
ed by consent, I am by no means certain, 
that it confers any better title than the pri- 
vate deed of the party would have con- 
ferred. Indeed, I am, strongly inclined to 
think it does not. 

But, it is said that the lien of the judg- 
ment attaches only to the interest of the 
judgment debtor in the land, and does not 
disturb any prior equity. This may be true,, 
but it is not perceived how the defendant's 
case is helped thereby. Concede that Looney 
has an equity which is not affected by the 
plaintiff's judgment and purchase, this eq- 
uity cannot avail in this action. This is an 
action at law; and it is well settled that 
courts of law cannot notice equities. 

Moreover, I do not see how it can be as- 
sumed in this case that Looney had any such 
prior equity. There is no evidence of it, un- 
less it be found in the record of the suit of 
Looney and wife against Pfannenstiehl. 
But the plaintiff in the judgment against 
Pfannenstiehl was not a party to this suit, 
and it is not perceived how he can be affect- 
ed by its admissions and findings. 

Defendant's counsel do not insist that the 
institution of the suit by Looney and wife 
against Pfannenstiehl precluded plaintiff 
from enforcing his judgment. He does not 
claim that plaintiff is a lis pendens purchas- 
er. He concedes that plaintiff's title relates 
to the date of his judgment, or at least to 
the date of his lien. But he insists that the 
title of the judgment debtor, having been /Li- 
vested by the decree of a court of competent 
jurisdiction— in virtue of what he calls a 
prior equity in Looney and wife before the 
sale under the execution — no title was ob- 
tained by the execution sale. 

I do not admit the correctness of this propo- 



sition, and I have been referred to no authori- 
ty which sustains it. I have never before 
heard it asserted that a junior legal title 
could at law prevail over an older one, even 
though the former were founded on the older 
equity. 

The case of Parks v. Jackson, 11 Wend. 
442, so confidently relied on by defendant's 
counsel, does not at all militate against this^ 
view. The majority of the court in that case 
decide that a party who receives a convey- 
ance, pending a suit against the grantor af- 
fecting his title, is not a lis pendens purchas- 
er, if the conveyance were made in pursuance 
of a valid consideration existing prior to- 
the institution of the suit. Consequently, as- 
he who acquired his conveyance in pursu- 
ance of such obligation had the older legal 
title, his title is, at law, the better. 

The unsuccessful party in that case had no- 
title under an execution sale* made in pursu- 
ance of a judgment, which was a lien. The 
majority of the court expressly say, that the- 
deed of the sheriff was void; and it is be- 
cause of this— as I understand the opinion— 
that the purchaser at the sale by execution- 
failed. 

The authority of this case is in one respect 
adverse to defendant. It shows that the sale- 
under the judgment and execution was valid, 
notwithstanding the pendency of the suit of 
Looney and wife, and this position is abun- 
dantly sustained by other authority. The oth- 
er cases cited by counsel of defendant do not 
sustain his position. They only establish that 
a valid equity is not affected by a subsequent 
judgment lien. 

Counsel infer too much from the statement 
of the court in the case of Niekles v. Haskins, 
15 Ala. 622. In that case the execution debtor- 
had, prior to judgment, given a bond for title, 
and in performance of his bond he had, after- 
the sale under the judgment and execution, 
conveyed. The court, following strictly the- 
facts, say: "The defendant in the execution;, 
at the time the land in question was sold, had' 
not executed a deed pursuant to his bond, and 
consequently had a legal title which might be 
sold and conveyed by the sheriff." The court 
are not to be understood as intimating that, 
had the defendant in execution executed a 
deed pursuant to his bond before the sale un- 
der execution, he would have had no legal 
title which could be sold. They confine them-- 
selves to the facts of the case before them.. 
The deed in that case, which was executed ' 
pursuant to the bond given before the judg- 
ment under which the plaintiff claimed was- 
in fact executed, not only after the judgment, 
but after the sale and conveyance made by 
the sheriff; and the court, in deciding against 
the title under the deed, stated the fact re- 
specting the time of its execution without at 
all intimating that the title would have been 
any better had the deed been made before the- 
sale by the sheriff. The bond, say the court,, 
would only invest the defendant with a mere- 
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equitable title, etc., etc., and such title cannot 
be set up as a bar to a recovery in ejectment 
That the inference -which defendant's counsel 
would draw from this ease is incorrect, may 
be conclusively shown by the subsequent case 
in the same court, of Sellers v. Hayes, 17 Ala. 
749. It appears that in this case Beck obtain- 
ed a patent for the land in controversy, August 
S, 1832. Immediately afterwards, in 1832, he 
sold the land to Varner, who paid the purchase 
money, and in 1835 and 1836 entered into pos- 
session. Varner assigned his bond for title to 
Houston, who took possession and retained it 
until the suit; and in 1842 the patentee, Beck, 
conveyed to Houston. 

On the other hand, the plaintiff showed that 
on the 17th of May, 1836, a judgment was ren- 
dered against Beck in favor of one Brown, for 
$250; and in 1844 the land was sold under a 
pluries execution to satisfy de judgment, the 
plaintiff becoming the purchaser. 

It thus appears that at the time of the judg- 
ment Beck had the legal title, and Varner or 
his assignee, Houston, the equitable title, and 
that at the time of the sale under the execution 
Houston had both the legal title and the pos- 
session. But the court decide that his legal 
title at law was inferior to the purchaser's un- 
der the execution; and among other cases to 
which they refer in support of their decision, 
is Nickles v. Haskins, supra. 

The court say: "It cannot be denied that a 
judgment binds the lands of the defendant 
from the time of its rendition, and the Hen 
thereby created is co-extensive with the limits 
of the state. Campbell v. Spence, 4 Ala. 543. 
It is equally clear that the legal estate or title 
alone is bound by a judgment at law, and that 
a mere equitable title, however perfect it may 
be, is not bound by a judgment, nor can it be 
sold under execution. * * * Asa judgment 
binds the legal title, the recovery against Beck 
in 1836 created a lien on the land in contro- 
versy, although in a court of equity Beck 
would have been held as a mere trustee for 
Varner, who had paid the purchase money in 
full and held Beck's bond for title. The sale 
by the sheriff in 1844 gave the purchasers a 
title which dates back from the day of the 
rendition of the judgment, for from that time 
the land was bound. 3 Ala. 560; 13 Ala. 304. 
These principles, which we think incontro- 
vertibly settled, show that the legal title of the 
plaintiff is the oldest; that dates back from 
the rendition of the judgment, whilst the deed 
to the defendant cannot have relation back, 
but gives legal title only from the time of its 
execution." 

The principle decided in this ease is support- 
ed by numerous decisions in Tennessee, and is, 
in fact, the general principle everywhere rec- 
ognized. If there is any opposing decision, my 
attention has not been called to it. The deci- 
sion and the doctrines announced in it are 
entirely conclusive against the claim of de- 
fendant, so far as it is founded on his supposed 
equity and the subsequent decree. 
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I come now to the matter which seems to be 
most relied on by defendant, and in respect to 
which I have, from the opening of the trial, 
had most doubt. He insists a new trial should 
be granted, because it does not appear that the 
land, of which defendant is in possession, is 
the same land which was sold under plaintiff's 
execution. But it is to be observed that this 
question was fairly submitted to the jury, and 
they have found against defendant It is not 
claimed that any improper evidence was sub- 
mitted to the jury. No ground, therefore, is- 
presented for disturbing their verdict, except 
such as goes to the submitting of the question 
to the jury at all. And hence, defendant's 
counsel insist, with much earnestness, that the 
levy under which plaintiff claims is void for 
uncertainty, and that the court should, in con- 
sequence of this defect in plaintiff's title, have 
told the jury to find for the defendant. 

After examining all the authorities referred 
to by defendant's counsel, and after the fullest 
consideration, I remain of the opinion express- 
ed at the trial, that the levy is not void. It is 
certainly not as specific as it might have been, 
but it is, I think, sufficiently specific to distin- 
guish with reasonable certainty the land levied 
on from other lands owned by Pfannenstiehl. 

The levy describes the land as "a tract of 
land in the strip * * * between the old and 
new state line of Tennessee, containing 159 
acres, known as the northwest quarter of sec- 
tion seventeen (17) and the John Devine 
Place," levied on as the property of Charles 
Pfannenstiehl. 

Here is much more particularity and minute- 
ness of description than any of those which 
were held void in the eases referred to by 
counsel. In Pound v. Pullen, 3 Terg. 338, the 
land levied on was not otherwise described 
than as "eight thousand acres of land, lying in 
four different tracts?' In Brown v. Dickson, 
2 Humph. 395, as "lot No. — in the town of 
Greenville"; in Huddleston v. Garrott, 3- 
Humph. 629, as "all the unsold land of the 
heirs of Mclver in the bounds of Overton coun- 
ty and which lies within the bounds of the 
forty thousand acre tract, granted by the state 
of North Carolina to Stockley Donelson and 
William Terrell by grant No. 289"; in Taylor 
v. Cozart, 4 Humph. 433, as "three tracts of 
land, one containing 300 acres; another 50 
acres, and another 110 acres, all in the county 
of Carroll— the property of H. Cozart; and in 
Lafferty v. Conn, 3 Sneed, 221, as "350 acres, 
of land the property of Edmond Collins.;' 

Now, in all these cases it will be seen that 
the' description is so vague that it does not, 
except perhaps in the case of Huddleston v. 
Garrott, furnish the slightest clue to the local- 
ity of the land referred to; and, if the descrip- 
tion in the present case were like any of these, 
I should not hesitate to pronounce it void. But 
it is not at all like any of them. It is more 
like the case of Parker v. Swan, 1 Humph. SO, 
and Trbtter v. Nelson, 1 Swan, 7, respectively. 
In the former the levy was "on the right, title, 
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■claim and interest that John Dock has in and 
to 70 acres of land lying on the west fork of 
Stone's river;" and in the latter the levy was 
on '-two tracts of land of the defendant John 
-Colter lying in Sevier county, in the 6th dis- 
trict; one of said tracts containing 122 acres, 
-and the other 140 acres," etc. 

In the course of their opinion in the latter 
case the court say: "There can be no uncer- 
tainty in the matter, unless it should happen 
that the same person has other tracts in the 
same civil district containing the same quan- 
tity of acres, which is very improbable." 

The description which I am asked to pro- 
nounce void, is much fuller than that which 
the court here adjudged good, and the lan- 
guage here used by the court may be employed 
in the present case, mutatis mutandis. 

There can be no uncertainty in the matter, 
unless it should happen that Pfannenstiehl 
owns two northwest quarter sections in the 
strip between the old and new state lines of 
Tennessee, each containing one hundred and 
fifty-nine acres; which is very improbable. 

It rarely happens that a description in a deed 
or levy of land can be so certain as to dispense 
with all parol proof to fix its identity, and 
nothing is better established than that such 
proof may be resorted to when the descrip- 
tion is not on its face so vague as to ren- 
der it void. There is nothing vague on the 
face of the description here. I do not know 
that there is more than one northwest quar- 
ter section No. 17, in the strip referred to in 
the levy— especially do I not know that 
there is more than one northwest quarter 
section which belongs to Pfannenstiel, and 
still more especially do I not know that 
there is more than one northwest quarter 
section No. 17 in that strip which belonged 
to Pfannenstiel and containing only one 
hundred and fifty-nine acres. 

The levy not being void on its face, the 
case was properly submitted to the jury, 
and I think they were more than authorized 
to find as they did. The -motion for a new 
trial is therefore overruled. 

In conclusion I must be permitted to say: 
First, that in my opinion, Wolf was not 
only a proper, but a necessary party to the 
suit of Looney and wife against Pfannen- 
stiehl, and that as he was not a party 
thereto he is not concluded by the decree 
rendered therein. Second, that if Looney 
and wife have any equity which is good, 
and which was subsisting when Wolf ob- 
tained his judgment— they can assert it in 
a court of equity, and in a court of equity 
only. 
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WOLF et aL v. SMYTHE. 

[7 Biss. 365; i 9 Chi. Leg. News, 175.] 

Circuit Court, N. D. Illinois, tfeb. o, 1877. 

Bill of Lading— Bona Fide Holdek— Deductions 
fob Agent's Commissions. 

Although the bona fide holder of a bill of lad- 
ing is entitled to the proceeds, the consignee 
has the right to deduct his commissions, and 
also the charges and insurance advanced by 
him. 

[This was a suit by Aaron Wolf and others 
against John G. Smythe.] 

H. G. Lunt, for plaintiffs. 
Leffingwell & Johnson, for defendant. 

BLODGETT, District Judge. This case 
was tried several weeks since by a jury, and 
'a judgment rendered for §685.88. The suit 
was brought to recover the proceeds of four 
car loads of wheat, shipped by a man named 
Belden, to the defendant, Smythe, which the 
plaintiffs claim was duly assigned to them 
by Belden, and that they are entitled to the 
proceeds. It appears that Belden was a 
wheat buyer in Iowa, and the plaintiffs are 
bankers. The plaintiffs, in due course of 
business, advanced money to Belden with 
which he bought the wheat and shipped it to 
the defendant, who is a commission man in 
this city, for sale. Smythe received the 
wheat in question and sold it. 

The evidence shows that Belden, on the 
shipment of the wheat, passed the bills of lad- 
ing over to the plaintiffs, who had advanced 
him the money, and they made the drafts, 
and the drafts and the bills of lading came 
forward together, were duly presented to 
Smythe for payment, and he instead of pay- 
ing the money on the drafts, passed it over to 
Belden's private or general account. This 
question has been up several times before 
the court, and the rulings have been uniform, 
that the party holding the bill of lading on a 
draft of that kind is entitled to the proceeds. 
So there is no necessity of re-discussing the 
law in that case. The trial, however, was an 
ex parte trial, and the court allowed plain- 
tiffs to recover the full amount of the drafts 
at the time of the trial. The defendant was 
not represented. Pleas were in, but the pleaa 
were the'general issue. 

The defendant shortly afterwards entered 
a motion for a new trial, and the matter 
came up on afiidavits, and in the course of 
the discussion and disclosure of facts, it ap- 
pears that no credit was given to the defend- 
ant, Smythe, for the charges which he paid 
upon this wheat. The wheat was shipped 
forward to the defendant, in this city, to be 
sold by him, and he advanced the charges 
and insurance, and was entitled to his com- 
mission. No credit was given him for the 
charges and commissions, but the plaintiffs 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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took the judgment for the full amount of the 
drafts with interest to the time of the trial. 
Smythe now comes in with some affidavits 
showing that the net proceeds of the wheat 
were only §57S.57. Judgment was rendered 
for $685.88. I have no doubt that the de- 
fendant is entitled to that reduction, and 
therefore the judgment should be reduced to 
§578.57 by remitting $107.31. A remittitur of 
$107.31 will be entered. 
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WOLFF v. CONNECTICUT MUT. LIFE INS. 

CO 

[2 Flip. 355; 8 Ins. Law J. 97; 7 Reporter, 

8E7J1 

Circuit Court, E. D. Michigan. March, 1879. 

Life Insurance— Suicide of Assured— Insanity. 

Although neither an act of suicide, nor an 
attempt, nor a threat to commit suicide alone 
creates such a presumption of insanity as would 
justify a jury in finding a party insane, such 
an act may properly be considered in connec- 
tion with the previous demeanor and conduct 
of the party as an'item of testimony tending to 
prove insanity. 

Motion for a new trial. The action was 
upon a policy of insurance, which insured 
the life of Henry Wolff, in the amount of 
$2,000. Defense was made that the assured 
committed suicide; which was a risk not 
covered by the policy; to which the assured 
replied that he was insane at the time he 
took his life. The case was brought before 
a jury and a verdict rendered for the full 
amount of the policy and interest. The mo- 
tion was made for a new trial upon the 
ground that the evidence admitted to go to 
'the jury to the effect that the assured was 
insane at the time he took his life, was im- 
proper. 

The evidence of insanity consisted of cer- 
tain eccentric and temporary hallucinations, 
occurring from about a year and a half up to 
about three months before the suicide; the 
first of which occurred about a year and a 
half before his death when he was walking 
home, at noon, with his brother.- The latter 
relates the incident as follows: "It had gain- 
ed before, and there was a puddle of water 
standing on the sidewalk, and when he came 
there he slapped me on the arm and says, 
'See! there is money, can't you see? I will 
make money out of that.s That is the biggest 
thing in the world to make money out of.' 
I laughed at him, and I says, 'What is the 
matter with you, are you out of your mind, 
or what ails you?' 'Don't you see that dog,' 
he says, 'he is chasing me. Why he follows 



i [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 7 Reporter, 
357, contains only a partial report] 



me all the time.' There was no dog there. 
He went to dinner as usual and returned to 
his work in the afternoon." At another time 
he awoke his wife in the night and wanted 
to know if she didn't hear singing outside. 
He said he thought he heard them singing 
just as in church. It appears that no person 
was there. Shortly after this incident he 
retired and went to sleep, and in the morn- 
ing was up about his business as usual. His. 
wife relates another occurrence as follows: 
"Then again he got up in the middle of 
the night when it was raining and thunder- 
ing. When I woke up he was off. I didn't 
know where he was. I got up and made the- 
light and waited about an hour and then 
he came, and he had been up on top of the 
house and was all wet. I didn't know where- 
he was, and I asked him and he said he had 
been on top of the house. He did that two or 
three times in one summer, the last summer of 
his life. He said it was very nice on top of the- 
house when it rained; he liked it. * * * Again: 
he woke up one night and wanted to go off; 
I had just been sick and I could not follow 
him. He got up in the middle of the night, 
in his night clothes— as I was I could not go 
—and took the "key out of the door, and he- 
got up and went off. He just put on slip- 
pers and went off with nothing on. About 
five o'clock in the morning a policeman came- 
and wanted some clothes for my husband. 
He said they had him in the police station 
and they wanted some clothes for him to put 
on; he often did that nights. This was in 
the summer before his death." At another- 
time his brother relates that "he came to my 
house very early in the morning, about five- 
o'clock, knocked on the door and I got up- 
out of bed and asked him what was the mat- 
ter. He says, 'Can you see all those men out 
there? All these men want to kill me, every 
one of them. Don't you see them? Every 
one, straight up there on the whole street 
want to knock me down.' I says, 'What is- 
the matter with you. Come here. and sit 
down.' My wife gave him a cup of coffee 
and he sat down, but he talked of different 
things, took "his coffee and went off. He 
went to work after breakfast as usual." On 
another occasion he came into the store hx 
the middle of the afternoon, locked the door,, 
and taking the key, went up stairs where- 
his brother was and made some remarks be- 
traying hallucination and temporary de- 
rangement. At another time he came up* 
stairs where his men were at work and com- 
pelled one of the men to walk up and down 
the room briskly forty or fifty times. This- 
was because he thought he had been slow 
about some errand. He bought a horse, aft- 
er that, for $120, but not being satisfied tried 
to sell him to his clerk for twenty-five cents. 
The clerk paid the money. At night when 
he went home he found the horse at his- 
stable, Wolff having ordered his teamster to- 
take him there. The next day the clerk says, 
"I told him I was only joking when I gave- 
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him the twenty-five cents; that I would like 
to have him taken the horse back; 'No,' he 
said, 'I was sick of my bargain;' he did 
not want the horse; so I kept him. I of- 
fered it to him several times. He would not 
take it back* until after he died, I gave it 
back to Mrs. "Wolff." At another time his 
sister-in-law came with her husband, on Sun- 
day, to his house. Wolff told her he did not 
want her there, and she must, go home. This 
seemed strange to his wife as he had always 
before been glad to see her when she came. 
On the day he died, a female acquaintance 
and friend of the family came to visit at his 
house. Wolff sent her home, so much to his 
wife's chagrin that she went home with her. 
On her returning she found her husband ly- 
ing upon the sofa with a discharged pistol 
in his hand. The testimony showed that sev- 
eral times within this time he threatened to 
take his own life, declaring to his brother 
that he would not live longer. He had re- 
turned home from his work on the occasion 
of dismissing the friend of his wife, as 
above stated, and soon after shot himself. 
This was, substantially, all the testimony 
tending to show insanity. 

Trowbridge & Dowling, for plaintiff. 
C. I. Walker and A. B. Maynard, for de- 
fendant. 

BROWN, District Judge. In considering 
whether there was sufficient evidence of in- 
sanity to be submitted to the jury, it was in- 
sisted at the outset of the argument that the 
act of suicide in itself was no evidence of 
mental aberration, and, indeed, it was con- 
ceded that, standing alone, it would not be 
sufficient proof to justify a verdict for the 
plaintiff. I find no case which goes further 
than this. In Terry v. Insurance Co. [Case 
No. 13,839], and Coverston v. Connecticut 
Mut, Life Ins. Co. [Id. 3,290], it is stated, 
"There is no presumption of law, prima facie 
or otherwise, that self-destruction arises 
from insanity." In Moore v. Connecticut 
Mut. Life Ins. Co. [Id. 9,755], Judge Long- 
year says, "The fact of suicide is not, in It- 
self, evidence of insanity." In McClure v. 
Mutual Life Ins. Co. [55 N. T. 651], it is said 
by the New York court of appeals, "Insanity 
cannot be presumed from the mere commis- 
sion of this act." The question was fully 
and ably discussed and considered in Coffey 
v. Home Life Ins. Co., 35 N. Y. Super. Ct. 
314. The court upon the trial at nisi prius 
charged that, "The law cannot and does not 
presume that a party, in the full possession 
of his mental faculties in that normal condi- 
tion of mind that we call sanity, will delib- 
erately take his own life, and, therefore, as 
there is no presumption, it favors insanity 
at the time of the committing of the act of 
self-destruction.^ I therefore charge you as 
a matter of law, that as affecting this case, 
you must presume that the deceased, when 
he took his life, was not in a sound state of 



mind." This was held to be error, and Chief 
Justice Barbour, in delivering the opinion, 
says: "The most that can be said is that, in- 
asmuch as many and perhaps most persons 
who destroy their own lives, are insane at 
the time, the fact of such self-destruction it- 
self wholly removes the presumption of san 
ity." Sedgwick, J. in concurring, also an- 
nounces that "a judge cannot determine 
whether an individual ease of suicide is the 
result of insanity; that he cannot make a 
presumption upon the subject which is a 
generalization, more or less perfect, from 
individual eases." The same judge remark- 
ed in a subsequent case, in the same volume 
(Weed v. Mutual Ben. Life Ins. Co., Id. 387): 
"The mere fact that a man kills himself does 
not create a presumption that he was insane. 
The general presumption is that every man 
is sane until the contrary facts are proved 
by the facts of the case. Suicide is but one 
fact which goes to the jury with all the other 
pertinent facts, for the purpose of getting 
from them a verdict as to whether the facts 
prove insanity." 

This is the limit of authority upon the sub- 
ject. It follows, then, that neither an act of 
suicide, nor an attempt, nor a threat to com- 
mit suicide, standing alone, creates a pre- 
sumption of insanity that would be sufficient 
to justify a jury in finding the party insane. 
None of the cases, however, go so far as to 
say that such an act cannot be considered in 
connection with the previous demeanor and 
conduct of the party, as evidence of insanity. 
Indeed, to say that suicide under no circum- 
stances is evidence of insanity is to contra- 
dict the experience of every person who has 
dealt with the insane. One of the most fre- 
quent forms of mental disease is known as 
the suicidal mania. Dean, Med. Jur. 508. 
The author remarks in connection with this 
form of derangement: "Another feature it 
possesses in common with other forms of 
mental hallucination, is the occasional ex- 
acerbations that are continuous; when its 
symptoms for a time disappear the clouds of 
melancholy seeming to vanish, and all ap- 
pearances indicating a return to health and 
its enjoyments. Again the propensity will 
reappear and generally, in the end, accom- 
plish its purpose." I think no court could be 
found to hold that the repeated and causeless 
attempts to take one's life would not be 
proper to go to the jury as evidence of insan- 
ity. If repeated attempts are evidence, it is 
difficult to say why a single attempt or an 
act of suicide may not also be permitted to 
go to the jury, as there must be a first time. 
From motives of public policy rather than 
upon strict philosophical principles, the law 
has pronounced, and I have no doubt prop- 
erly, a single act insufficient evidence of men- 
tal disease; but in connection with other cir- 
cumstances it has always been deemed wor- 
thy of consideration. In the leading case of 
Borradahe v. Hunter, 5 Man. & G. 639, 
Erskine, Judge, told the jury that they must 
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take the act itself into consideration in con- 
nection with his previous conduct, and then 
.say whether, at the time of its commission, 
they thought him capable of knowing right 
from wrong. So in Brooks v. Barrett, 7 Pick. 
$4; and in Burrows v. Burrows, 1 Hagg. 
Ece. 109, it is said the law does not consider 
the act of suicide as conclusive evidence of 
insanity; but in "both these cases it was laid 
before the jury in connection with other cir- 
cumstances. See, also, 1 Redf. Wills, 116; 
Duffield v. Robeson, 2 Har. [Del.] 375; Cham- 
bers v. Queen's Proctor, 2 Curt. Ecc. 415. In 
all these cases it is inferentially, if not di- 
rectly, decided that suicide is a legitimate 
item of testimony. 

The rule of the criminal law is the same. 
From motives of public policy the law will 
not permit a person charged with larceny to 
say that the act itself proves him insane, 
while repeated and causeless acts of the 
same kind would be the strongest and only 
possible evidence of a species of mental dis- 
order known as kleptomania. Bean, Med. 
Jur. 502. Instances are by no means rare of 
ladies whose birth and education would ren- 
der them abhorrent of a criminal act, and 
whose circumstances would naturally re- 
move them from temptation, being detected 
in frequent attempts to steal articles of tri- 
fling value, apparently from no motive ex- 
cept gratification of an abnormal passion. 
Such facts are undoubtedly proper to be 
laid before a jury, as evidence of klepto- 
mania. A like rule would quite frequently 
-obtain in cases of arson, homicide, and pos- 
sibly other crimes. In determining, then, 
whether the evidence of insanity in this ease 
was sufficient to justify a verdict for the 
plaintiff, I think the fact of the suicide and 
the threats, made upon the day of the death 
of the deceased, were proper to be consid- 
ered by the jury in connection with his pre- 
vious conduct 

It is insisted, however, that the insane acts, 
relied upon, were simply eccentricities of de- 
meanor or, at most, temporary hallucina- 
tions, which lasted but a few minutes at a 
time, and ceased entirely some months be- 
fore his death, leaving him perfectly sane 
and able to take care of his business. It is 
quite true there is no presumption of contin- 
uous insanity, temporary in its character, but 
I apprehend in most, if not all the cases, that 
support that doctrine, that the delusions 
were connected with some bodily disease, 
such as fever, pleurisy or delirium tremens, 
and necessarily ceased with returning health, 
or that they occurred so long previous to the 
■commission of the act in question there could 
be no possible presumption of their repeti- 
tion. People v. Francis, 38 Cal. 183; Staples 
v, Wellington, 58 Me. 459, 460; Hall v. Unger 
[Case No. 5,949]; Knickerbocker Life Ins. 
•Co. v. Peters, 42 Md. 414; Carpenter v. Car- 
penter, 8 Bush, 283; Greenl. Ev. 689. 

It does not appear in this case that Wolff 
was affected with any disorder likely to be 



(Case No. 17,930) WOLFSK1LL 

accompanied by insane manifestations. The 
delusions to which he was subject extended 
over a period of several months, and recurred 
without regularity, and apparently without 
cause. While nothing unusual was observed 
in his demeanor, tor some months before the 
day of his death, his manner upon that day 
was such as to attract his brother's attention, 
and his conduct towards a visitor at his 
house such as to excite his wife's anger and 
induce her to leave his hoxwc. In this class 
of cases courts are very loth to take the 
question of insanity from the jury, and in 
the recent case of Charter Oak Life Ins. Co. 
v. Redel [95 U. S. 232], the supreme court of 
the United States said, if there was evidence 
of insanity the judge could not properly take 
the case from the -jury. While I think there 
is nothing in this case indicating that the 
court intended to vary the rule announced in 
Pleasants v. Fant, 22 Wall. [89 V. S.] 116, 
and that the court would still be justified in 
disregarding a scintilla of evidence and in- 
structing a verdict for the defendant, I think 
very great caution should be exercised in 
withdrawing from their consideration ques- 
tions of insanity upon which the opinions of 
men, equally wise, are likely to differ. While 
it is quite possible there may be a strong bias 
in this class of cases against insurance com- 
panies, this is an argument which should be 
addressed to the legislature rather than the 
courts. I think there was no error in sub- 
mitting the question of insanity to the jury 
in this case. 

This case should be read in connection with 
Moore v. Connecticut Mut. Life Ins. Co. LUise 
No. 0,755]. 
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In re WOLFSKILL. 

[5 Sawy. 385.] * 

District Court, D. California. Jan. 21, 1879. 

Discharge op Bankrupt— Effect of Preference. 

Where the bankrupt had made a conveyance 
constituting a preference fourteen months before 
the commencement of the proceedings, held, that 
the discharge should he granted notwithstand- 
ing. The words "in contemplation of becom- 
ing bankrupt" considered. 

[In the matter of Berry Wolf skill, a bank- 
rupt.] 

James T. Hoyt, for bankrupt. 

W. V. Wells and John C. Hall, for credit- 
ors. 

HOFFMAN, District Judge. The discharge 
of Roberts, one of the bankrupts, is opposed 
on the ground that being insolvent, and in 
contemplation of becoming bankrupt, he 

i [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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made a payment to one of his creditors for 
the purpose of preferring him over his oth- 
er creditors, and of preventing the money so 
paid from coming into the hands of his as- 
signee in bankruptcy, and being distributed 
under the act. The testimony shows that 
the payment made was of an honest debt, 
and although it amounted to a preference, 
yet it was not made in contemplation of be- 
ing adjudged a bankrupt; for the present pro- 
ceedings were not commenced until fourteen 
months afterwards. It is contended that the 
words "becoming a bankrupt" mean com- 
mitting an act of bankruptcy for which the 
debtor might be adjudged, and the words "in 
contemplation of becoming bankrupt" mean, 
in contemplation of committing an act of 
bankruptcy. In the bankruptcy act of 1841 
[5 Stat. 440] the expression used is "in con- 
templation of bankruptcy." 

In Everett v. Stone [Case No. 4,577], Mr. 
Justice Story explains and defines their 
meaning. He held that they do "not point 
merely to eases where the bankrupts contem- 
plate a formal adjudication in bankruptcy, 
either in voluntary or involuntary proceed- 
ings, but they extend to cases where the 
bankrupts contemplate a complete and total 
stoppage of their business and trade. In 
short, contemplation of bankruptcy means a 
contemplation of becoming a broken-up and 
ruined trader, according to the original sig- 
nification of the term — a person whose table 
or counter of business is broken up— bancus 
ruptus." 

In Buckingham v. McLean, 13 How. [54 XT. 
S.] 188, the supreme court gave for the first 
time a construction to the phrase. Mr. Jus- 
tice Curtis delivering the unanimous opinion 
of the court says, after remarking that at 
common law conveyances by a debtor to bona 
fide creditors are valid, even though intend- 
ed as preferences: "This common law right 
it was the object of the second section of the 
act to restrain, but at the same time in so 
guarded a way as not to interfere with trans- 
actions consistent with a reasonable accom- 
plishment of the object of the act. To give 
to these words 'contemplation of bankrupt- 
cy' a broad scope, and somewhat loose mean- 
ing, would not be in furtherance of the 
general object for which they were intro- 
duced. The word bankruptcy occurs many 
times in this act. It is entitled an act to 
establish a uniform system of bankruptcy, 
and the word is manifestly used in other 
parts of the act to describe a particular legal 
status to be ascertained and declared by a 
judicial decree. It cannot be easily admit- 
ted that this precise and definite term is used 
in this clause to signify something quite dif- 
ferent. It is certainly true in point of fact 
that even a merchant may contemplate in- 
solvency, and the breaking up of his busi- 
ness, and yet not contemplate bankruptcy. 
He may confidently believe that his personal 
character, and the state of his affairs, and 
the disposition of his creditors are such that 



when they shall have examined into his con- 
dition, they will extend the time of payment 
of their debts, and enable him to resume his 
business. A person not a merchant, banker, 
etc., and consequently not liable to be pro- 
ceeded against and made a bankrupt, though 
insolvent, may have come to a determination 
that he will not petition. The contemplation 
of these states not being in fact the con- 
templation of the other, to say that both were 
included in a term which describes only one 
of them would be a departure from sound 
principles of legal interpretation." 

The construction given to the expression 
by the court was that to render the security 
void, the debtor must have contemplated "an 
act of bankruptcy, or an application by him- 
self to be decreed a bankrupt." In the enu- 
meration in the act of 1841 of the cases in 
which a debtor may be adjudged, the giving 
of a preference is not mentioned. But by the 
act of 1867 [14 Stat. 517] a preference given 
in contemplation of bankruptcy or insolvency 
is declared to be an act of bankruptcy (sec- 
tion 30); and under section 35 the transac- 
tion may be avoided by the assignee, if the 
proceedings in bankruptcy be commenced 
within the prescribed period, and tne cred- 
itor had the reasonable cause for belief and 
the knowledge mentioned in the section. It 
has, therefore, been held that the words in 
contemplation of becoming bankrupt mean in 
contemplation of committing an act of bank- 
ruptcy, and that inasmuch as a preference 
by an insolvent, or by a person in contem- 
plation of insolvency, is an aet of bankruptcy, 
such a preference must be deemed to have 
been given "in contemplation of becoming 
bankrupt." 

In Be Goldsehmidt [Case No. 5,520], Mr. 
Justice Blatchford refused a discharge to a 
bankrupt who had made an assignment of 
all his property for the equal benefit of all 
his creditors more than ten months before 
the commencement of the bankruptcy pro- 
ceedings, holding that the assignment was 
made with intentto hinder and delay his 
creditors, and to prevent his property from 
coming into the hands of the assignee. But 
in Be Freeman [Id. 5,082], the same learned 
judge held that a transfer of property alleg- 
ed to be fraudulent made nine months before 
the filing of the petition, was not fraudulent 
within the meaning of the act. 

The same construction of the clause in 
question appears to have been adopted by 
Bradford, J., in Be Pierson [Case No. 11,153]. 
And in Be, Jones [Id. 7,446], Mr. Justice Low- 
ell held that preferences given without re- 
gard to the bankruptcy, and more than six 
months before the filing of the petition, co.uld 
not be set up in opposition to a discharge. 
This case is a strong one, for it was alleged 
that a previous proceeding in the state of 
Maine had been dismissed "for the purpose 
of getting rid of the objection that the prefer- 
ences had been given within four months of 
the petition in that case." See, also, In re 
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Locke [Id. 8,439], and In re Burgess [Id. 2,- 
153]. 

In the case of In re Lutgens [unreported], 
this court followed the ruling of Mr. Justice 
Blatchford in Ee Goldschmidt [supra], but 
the point was not very carefully considered 
as a clearly fraudulent conveyance, made 
with intent to hinder, delay and defraud 
creditors appeared to have been made. In He 
Kafore [unreported], Mr. Justice Wallace 
held that a general assignment made in good 
faith, and without preferences, was an act 
of bankruptcy, and would defeat a discharge, 
notwithstanding that it was made more than 
sis months before the filing of the petition. 
In Re "Warner [Case No. 17,177], to which 
I have been referred, the point under consid- 
eration did not arise as the preferences were 
given about a month before the filing of the 
petition. In Re Oretiew [Id. 3,390], the 
ground of objection was actual fraud. It 
will be seen from the foregoing that the au- 
thorities are conflicting. 

I confess that I am not wholly satisfied 
with the construction of the clause in ques- 
tion, which treats every technical preference 
upon which an adjudication might be made 
as given "in contemplation of becoming 
bankrupt," because, being 'an act of bank- 
ruptcy, it renders the debtor liable to be ad- 
judged a bankrupt 

Were it not for the fact this construction 
seems to have been generally adopted, I 
should have been disposed to hold that the 
expression "in contemplation of becoming 
bankrupt" was intended to mean the con- 
templation of becoming a bankrupt, i. e., of 
being so adjudged, as the observations of 
the supreme court above cited seem to im- 
ply, or else the contemplation of the condi- 
tion of affairs described by Judge Story in 
Everett v. Stone [supra], viz., the contem- 
plation of a complete and total stoppage of 
'the debtor's business and trade, and of be- 
coming a broken-up and ruined trader. 

This construction would preserve the dis- 
tinction between a "contemplation of becom- 
ing bankrupt," as mentioned in section 29, 
and the contemplation of bankruptcy, or in- 
solvency, as mentioned in section 39. But 
with regard to the second point, the weight 
of authority seems to be that to constitute 
"the fraudulent preference under this act," 
mentioned in section 29, it must have been 
such as are mentioned in section 35 and sec- 
tion 39, and have been given within, at most, 
six months preceding the filing of the peti- 
tion. See In re Harper [Case No. 6,085]. 

I adopt this construction not without grave 
misgivings. It is open to serious objections. 
But it avoids the seeming incongruity of re- 
fusing a discharge on account of a prefer- 
ence which constituted an act of bankrupt- 
cy, when that preference could not, at the 
time of the commencement of the proceed- 
ings, have been the basis of an adjudication. 
If, after the expiration of six months, an act 
of bankruptcy committed by the debtor can 
30 Fed. Cas — 27 



no longer be alleged against him in proceed- 
ings in invitum, it would seem reasonable 
that a similar prescription should run in his 
favor, when the commission of the same act 
is urged as an objection to his discharge. 

On the whole, though with considerable 
hesitation, I decide to grant the discharge. 
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[The case reported under the above title in 1 
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Case Wo. 17,9,32. 

WOLVERTON v. LACEY. 

[18 Law Rep. 672.] 

District Court, N. D. Ohio. Feb., 1856. 

Consolidation' of Actions— Debt for Penalties 
under St. 1790, Ch. 29, § 1 (1 Stat. 131)— Dec- 
laration in— Female Seamen— Shipping Arti- 
- cles— Maritime Jurisdiction on the Lakes. 

1. Where the plaintiff has several causes of 
action which may he joined, one suit only 
should be brought; othenv'se, the court will 
compel a consolidation with costs of the appli- 
cation therefor. 

2. In an action of debt, to recover several 
penalties under the act of congress of 1790, c. 
29, § 1, against the master of a vessel for ship- 
ping seamen without articles, a single count 
for all the penalties is sufficient. 

3. A female shipped on board a vessel as 
cook and steward is entitled to all the rights 
and subject to all the disabilities of a seaman 
or mariner, and the provisions of the statute 
concerning shipping articles apply as well to 
such copk and steward as to the sailor before 
the mast. 

4. The provisions of this act, imposing a pen- 
alty on masters of vessels in the merchant serv- 
ice for shipping seamen without articles, ex- 
tend to the merchant marine upon the lakes 
and public navigable "waters connecting the 
same. 

5. Independent of the act of congress of 
February 26, 1845 (5 Stat. 726), under the con- 
stitution, the maritime law of the United States 
has the same application to cases upon the 
lakes as upon tide waters. 

At law. 

John Crowell and F. T. Wallace, for plain- 
tiff. 

L\ K. Carter and D. O. Morton, Dist. Arty., 
for defendant. 

WILLSON, District Judge. This is an ac- 
tion of debt, brought to recover penalties un- 
der the first section of the act of congress of 
July 20, 1790. The_ declaration contains but 
one count, and is, as to form and material 
averments, substantially in accordance with 
the established precedents for declarations 
on penal statutes. The plaintiff alleges that 
the defendant, on the 6th of May, 1855, was 
master of the schooner Yorktown, a vessel 
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of over fifty tons burden, and navigating 
the waters of the lakes, and that -with her 
he made a voyage from Cleveland to Chica- 
go. That he employed and shipped on board 
for said trip, at Cleveland, ten persons as 
seamen in various capacities, one of the ten 
a female cook. That said voyage was per- 
formed with such crew, none of whom had 
signed shipping articles of agreement, as re- 
quired by the statute. Whereby he insists 
that the defendant has forfeited the sum of 
twenty dollars for each of the persons so 
employed, and thereby claims that ah action 
qui tarn hath accrued to him, to recover for 
himself and the United States the aggregate 
sum of two hundred dollars. 

The defendant's plea is nil debet During 
the progress of the trial several questions 
have been raised by the defendant's counsel, 
and argued on both sides with much ability. 
One ground taken is, that separate suits 
should have been brought for each penalty. 
Another is, that if it is competent to con- 
solidate in one suit the actions to recover 
the several penalties, then the declaration 
should contain separate counts for each pen- 
alty. The third and main point is, that the 
first section of the statute of 1790 has no 
application to the merchant marine of the 
lakes. 

This action is properly brought so far as 
relates to the consolidation in one action of 
the suits to recover these penalties. The law 
abhors an unnecessary multiplicity of suits. 
Where a plaintiff has two or more causes 
of action which may be joined in one, he 
ought to bring one suit only; and in such 
ease, if he commences more than one, he 
may be compelled to consolidate them, and 
pay the costs of the application. 1 Chit. PI. 
228. This is a principle of law designed to 
protect a defendant from an unreasonable 
accumulation of costs. In this case, had the 
plaintiff commenced ten different suits, the 
court, on motion, would have ordered a con- 
solidation at his costs. 

We are equally clear that the second ob- 
jection is not well taken. If the action of 
debt is the proper mode to recover penalties 
accruing under this statute (and this seems 
not to be questioned), then a single count is 
sufficient It matters not whether it is al- 
leged, that the defendant shipped one or a 
dozen seamen without articles for the voy- 
age, provided the plaintiff in his declaration 
has set forth specially and accurately the 
facts bringing the defendant within the stat- 
ute declared on. The object and purpose of 
pleading is to apprise the opposite party of 
the facts constituting the cause of complaint 
against him; and they should be set forth 
with sufficient certainty, that the record may 
be a protection against future recovery. We 
do not see how the defendant would be bet- 
ter informed as to the subject-matter of the 
suit, and thereby be enabled to make a bet- 
ter defence, had this declaration contained a 
count for each penalty. Each seaman is 
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named and described, to the number of ten, 
the full complement of the crew on the par- 
ticular voyage. The defendant is thus as 
fully informed of the acts complained of, as 
if particularly set forth in separate counts. 
It is competent to embrace in one count 
several penalties upon a penal statute. Peo- 
ple v. McFadden, 13 Wend. 396. 

Equally well settled is another point raised 
in the case, viz. that a female may be en- 
titled to all the rights and subject to all the 
disabilities of a seaman or mariner. Since 
the decision of Lord Stowell in the case of 
The Jane & Matilda, 1 Hagg. Adm. 187, this 
doctrine has been fully recognized by the 
courts of England and the United States. It 
is now well determined that the term "mari- 
ner" includes cooks, stewards, carpenters, 
coopers, and firemen as well as sailors. In 
fact, all on board the vessel, employed in her 
equipment, her preservation, or the preser- 
vation of the crew, are denominated "sea- 
men." And hence services performed by a 
female in the capacity of cook, entitle her to 
a proceeding in rem to recover her wages 
therefor as a mariner. Thaekarey v. The 
Farmer of Salem [Case No. 13.S52]; Conk. 
Adm. 72; Fland. Mar. Law, 354, 355. The 
requisition of the statute, therefore, as to 
signing shipping articles, extends as well to 
the cook or steward as to the sailor before 
the mast 

Without further discussion of questions 
which may be regarded as incidental to the 
main matter in controversy, I proceed to the 
inquiry, does the act of July 20, 1790, extend 
to and become operative for the government 
and regulation of seamen engaged in the 
merchant service on the lakes? This ques- 
tion has been raised and argued by counsel 
as if this suit was a proceeding in the ad- 
miralty, and in its determination, the court 
should apply the rules and be governed by 
the principles of admiralty law. It is in- 
sisted that the statute of 1790 never was in- 
tended for, and in fact never had any bind- 
ing force and effect on waters not subject to 
admiralty jurisdiction; that until 1845 there 
was no admiralty law applicable to the lake 
marine; that the act of February 26, 1845, 
extending the jurisdiction of the district 
courts to certain cases upon the lakes; in pro- 
viding, "that the maritime law of the United 
States so far as the same is or may be ap- 
plicable thereto, shall constitute the rule of 
decision in such suits," vested in the courts 
judicial power to determine the question of 
the applicability of the statute of 1790 to the 
lakes. And the defendant resists such ap- 
plication on the ground of public policy; that 
it would be detrimental alike to seamen and 
owners of vessel property; that the require- 
ments of the statute have never been enforced 
here, owing to the want of adjudged cases as 
authority, and that it would be as difficult to 
make seamen sign shipping articles as requir- 
ed by the first section, as it would be absurd 
to enforce the provisions of the eighth section 
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as to vessels engaged In the Canada trade. 
This court has cognisance of this suit by virtue 
of the ninth section of the act of 1789 [1 Stat 
76], -which declares that the district courts shall 
have exclusive original jurisdiction of all suits 
for penalties and forfeitures under the laws of 
the United States. This proceeding is not a 
suit in a case of admiralty and maritime ju- 
risdiction. It is a common law action, and the 
process, pleadings, and proceedings are in ac- 
cordance with the practice and principles of 
+he common law. 

But suppose we grant the point claimed by 
the defendant, viz. that the statute of 1790 is 
operative only on waters subject to admiralty 
and maritime jurisdiction, wherein does this 
benefit the defendant? In passing the act of 
1845 (at least in the provisions before refer- 
red to) congress performed a work of super- 
erogation. Since the decision in the case of 
The Genesee Chief v. Fitzhugh, 12 How. [53 
U. S.] 443, it has been a settled principle of 
law, that admiralty jurisdiction is not confin- 
ed to tide water, but extends to the public 
navigable waters of the United States. The 
narrow and restricted definition of "tide-water 
admiralty jurisdiction;" as declared by the 
courts of England and explained by English 
writers on the subject, is now rejected by the 
federal courts. The supreme court has bold- 
ly, and we think wisely, overruled the case of 
The Thomas Jefferson, 10 Wheat [23 U. SJ 
428, and the Orleans y. Phoebus, 11 Pet [36 
U. SJ 175; and in so doing has shown the un- 
reasonableness of giving a construction to the 
constitution which would measure the juris- 
diction of the admiralty by the tide. The great 
and increasing magnitude of the commerce of 
the lakes, and the almost fabulous increase of 
the lake marine, has finally caused the courts 
to pause and inquire, whether, in all its va- 
ried rights and business arrangements, there 
is anything to distinguish this great lake com- 
merce from the other maritime commerce of 
the world. It has been truly said that "a sal- 
vage, an average, a bottomry, a case of wages 
on Lake Erie, are as clearly cases of admi- 
ralty and maritime jurisdiction, and have rea- 
son to be subject to the same rules and regula- 
tions of maritime law, as similar eases on the 
Black Sea, the Baltic, or on Long Island 
Sound. Their nature is the same everywhere 
—they are maritime everywhere." It is not 
surprising, therefore, that for the purpose of 
extending equal justice to all, the supreme 
court should have departed from its narrow 
construction of the constitution, as given in 
the case of The Thomas Jefferson, and placed 
the admiralty jurisdiction upon a basis of per- 
fect equality In the rights and privileges of 
the citizens of the different states, 'not only in 
the laws of the general government, but in 
the mode of administering them. This is done 
in the case of The Genesee Chief. 

Independent of the act of 1845, under the 
constitution, the maritime law has the same 
application to cases upon the lakes as to those 
upon tide-waters. Congress, doubtless, has 



the power to prescribe the mode of proceed- 
ing in admiralty, as was done by the act of 
1845, in saving to the parties the right of trial 
by jury. The admiralty jurisdiction on the 
lakes, however, lies deeper and beyond the 
act of 1845. Hence the objection that the 
statute of 1790 is operative only on waters 
subject to the admiralty jurisdiction, has no 
force in the case. Besides, there is nothing 
in the language of the law of 1790 restricting 
its operations to cases upon tide water. Its 
language is, "every ship or vessel," "every 
seaman or mariner," without any allusion to 
salt water or the tides; clearly covering all 
cases of seamen employed and serving on 
ships or vessels engaged in the merchant serv- 
ice on the public navigable waters of the Unit- 
ed States. . The registry and enrollment act 
of 1793 [1 Stat 287] is not more specific than 
this as to the waters on which it should ap- 
ply; yet its binding force and effect upon the 
shipping of the lakes has never been question- 
ed or disregarded in practice. 

Aside from the importance of divesting the 
law of its uncertainty, it is in our opinion 
equally important as a matter of public policy, 
that the first section of the act of 1790 should 
be enforced here. The loss of life and prop- 
erty on the lakes is annually on the increase. 
From authentic sources it is ascertained that 
in the single year of 1854, the loss of life was 
one hundred and nineteen persons, and the 
loss of property §2,187,285 by disaster. These 
alarming facts induced this court at a recent 
session of the federal grand jury, to call the 
attention of that intelligent body to this sub- 
ject; and the jurors were instructed to in- 
quire whether these losses were occasioned by 
the noncompliance with the statute of 1849 
[9 Stat. 380] in relation to signal lights, and 
the steam vessel acts of 1838 [5 Stat 304] and 
1852 [10 Stat 61]. The grand jury, after de- 
voting much time and examining a great 
number of witnesses, reported to the court, 
among other things, "that a frequent cause 
of disaster on the lakes has been the want 
of sufficiency of seamen and a lack of effi- 
ciency in them, and a want of control on the 
part of masters of vessels over their men. 
This results in a great part from the neglect 
of masters of vessels to comply with the stat- 
ute requiring them to have their men sign 
shipping articles. Insubordination results at 
times when legalized authority is most needed. 
The men abandon the vessel (perhaps in the 
first port), and she is obliged to return, it may 
be, without an adequate supply of hands, or 
if there is, a continual changing makes them 
always strangers to the vessel and the ways 
of working her." We are satisfied that a just 
and fair interpretation of the law, as well as 
the dictates of a sound public policy, demand 
the enforcement of the first section of the 
statute of 1790. 

This brings us to the testimony in the case. 
It is in evidence that in May, 1855, the schoon- 
er Torktown (of which the defendant was 
master) was a registered vessel of over fifty 
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tons burden, and that she made the trip from 
Cleveland to Chicago with a crew of ten per- 
sons, as charged. Four only of the persons 
employed on the vessel for the trip have been 
sworn and examined in the case. These are 
Daniel Chottison and his wife Jane, Samuel 
W. Wolverton and Robert McKay. They all 
testify that on or about the 5th of May, 1855, 
they were shipped on board of said vessel at 
Cleveland, in the various capacities of mate, 
sailor, and one of them, Jane Chottison, as 
cook; that they made the trip from Cleveland 
to Chicago and back, and that neither of them 
signed shipping articles, and that they had no 
knowledge of any such papers on board the 
vessel. Neither of the witnesses were able to 
state whether the remainder of the crew sign- 
ed shipping papers or not Some conversation 
had in the presence of the defendant, between 
two of the crew, at the time they were paid 
off and discharged in Chicago, is in evidence, 
tending to show that they also had not signed 
articles. But the conversation was not ad- 
dressed to the defendant, and it is doubtful 
whether he, in fact, heard it; at all events, it 
is too vague and uncertain to justify the court 
in giving it any weight As to the remaining 
six men of the crew, there is no evidence be- 
fore us that will warrant a charge of delin- 
quency of the defendant and subject him to 
penalties. We therefore pronounce for four 
penalties, and judgment is accordingly ren- 
, dered against the defendant for the sum of 
[ $80 and costs of suit 
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WONSON v. GILMAN et al. 

[2 Ban. & A. 590; i 11 O. G. 1011J 

Circuit Court, D. Massachusetts. April 13, 
1877. 

Infringement of Patent — Paint for Ships' 
Bottoms. 
A patent for paint for preventing the fouling 
of ships' bottoms, and composed of (1) a suita- 
ble medium, (2) the oxide of copper yielding 
a poisonous solution in water, and (3) mineral 
matters separating the particles of the oxide, 
and retarding such solution, is not infringed by 
a paint containing a similar medium and simi- 
lar mineral matters for retarding solution, but 
in place of the oxide, containing arsenite of 
copper. 

[This was a bill in equity by Augustus H. 
Wonson against Sumner Gilman and others, 
for the infringement of letters patent No. 40,- 
515, granted to Tarr & Wonson, November 3, 
1863, reissue Nos. 4,598 and 4,599, granted Oc- 
tober 17, 1871.] 

Browne & Holmes, for complainant. 
A. A. Ranney, for defendants. 

SHEPLEY, Circuit Judge. The patent in 
this case, so far at least as division B is con- 
cerned, was sustained by the court in the case 



i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



of Tarr v. Folsom [Case No. 13,756]. It was 
there decided to be for an improved paint to 
prevent the fouling of ships* bottoms by the 
adhesion of barnacles, sea-weeds and other 
substances, a paint which can be applied with 
a brush like ordinary paint, and which is com- 
pounded of, first, a suitable vehicle or medi- 
um; second, the oxide of copper, yielding a 
poisonous solution in water; and, third, such 
earthy and mineral matters as separate the 
particles of the oxide and retard such solu- 
tion. That case did not .necessarily involve, 
nor does the present case, any decision as to 
division A, for, if the defendants infringe in 
this case, the infringement is of division B, as 
defendants use the suitable vehicle, and also 
earthy and mineral matters which retard the 
solution of the poisonous ingredient, and if 
that poisonous ingredient be an oxide of cop- 
per, then they use all the elements of the com- 
bination in division B. 

The real question presented in this case is 
one of infringement only, and the solution of 
that question is dependent upon the other 
question, whether the poisonous substance 
which is used as an ingredient in the defend- 
ants' paint can, within the limitations of com- 
plainant's patent, and within the terms also 
of the contracts between the parties, be prop- 
erly classed as an oxide of copper, or as such 
an equivalent of* the oxide of copper as is not 
disclaimed in the patent, or licensed to be 
used by the contract between the parties. 

Certain agreements between the parties, 
which are in evidence, contain stipulations 
that the defendants shall not be prevented 
thereby from "the making, compounding, 
using or vending of any paint wherein metal, 
copper, or the sulphurets, sulphates or sul- 
phides of copper are ingredients, whether with, 
or without a suitable basis, and whether used 
alone or with any other preservative ingredi- 
ents except only the oxide of copper." 

By the terms of the patent, and according to 
the principles upon which the complainant's 
patent in view of the state of the art, was 
sustained in Tarr v. Folsom [supra], the pat- 
ent is limited to the use of oxide of copper, 
and does not embrace, as equivalents for the 
oxide, any of the salts of copper, however 
poisonous. The defendants use, as the poison- 
ous ingredient in their paint, the arsenite of 
copper, prepared by precipitating the copper 
from a solution of- the sulphate, chloride or ni- 
trate of copper with arsenite of soda. 

Inasmuch as the salt of copper used by de- 
fendants, which was generally the sulphate 
of copper, was a substance composed, accord- 
ing to the old nomenclature in chemistry, of 
oxide of copper on the one side and sulphuric- 
acid on the other, or, according to the new 
nomenclature, as sulphuric acid in which two 
atoms of hydrogen have been replaced by 
copper* the salt being expressed as one 
whole, consisting of copper, oxygen and sul- 
phur, it necessarily results that as oxide of 
copper, according to the old notation, or oxy- 
gen and copper, according to the new, can- 
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be found by analysis of the sulphate of cop- 
per, so in like manner these same elements 
can, by analysis, be found, in the basic ar- 
senite of copper prepared by precipitating 
the copper from a solution of the sulphate of 
copper with arsenite of soda. 

Accordingly, we observe that several chem- 
ists of distinction, examined as- experts in 
the case, find, by analysis of the defendants* 
paint, oxide of copper; but they admit that 
the arsenious acid and the oxide of copper 
were chemically combined. If sulphate of 
copper were used in the defendants* paint, 
and such use of sulphate of copper is admis- 
sible without infringement, under the li- 
cense given both by the disclaimer in the 
patent and the stipulation in the agree- 
ments, an analysis of the paint would show 
the oxide of copper. So, after the conver- 
sion of the sulphate of copper into arsenite 
of copper, by the use of arsenite of soda, an 
analysis of the paint into which the arsenite 
of copper enters as an ingredient, will show 
the presence of copper and oxygen. But 
these elements, in their new chemical com- 
binations in the new substance, a basic or 
tribasic arsenite of copper, cannot strictly be 
said to exist as an oxide of copper, with any 
more propriety than metallic copper, or ar- 
senic, can be said to exist, as such, in the 
sulphate of copper or the arsenite of soda. 
Nor was arsenite of copper a known equiva- 
lent for the oxide of copper as a poisonous 
ingredient in a marine paint, at the date of 
complainant's patent. 

Without undertaking to decide upon the 
different theories, respecting chemical com- 
binations, maintained by the eminent chem- 
ists who have been examined by the respec- 
tive parties, after a careful examination of 
all their testimony, I am satisfied that this 
case must be decided on the practical views 
above expressed. The conclusion is, that 
the paint of the defendants, manufactured 
in the manner testified to by Professor Ord- 
way, is not an infringement of the complain- 
ant's patent. Bill dismissed. 

[For other cases involving this patent, see 
note to Tarr v. Webb, Case No. 13,757.] 
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WONSON v. PETERSON et al. 

[3 Ban. & A. 249; i 13 O. G. 548.] 

Circuit Court, D. Massachusetts. March 11, 
1878. 

Reissue of Patent— Validity — Infringement — 
Paint pou Ships* Bottoms. 

1. The validity of division B of reissued pat- 
ent No. 4,599, dated October 17th, 1871, grant- 
ed to James G. Tarr and Augustus H. Won- 
son, reaffirmed. Tarr v. Folsom [Case No. 13,- 
756] followed. 

2. Doubts expressed as to the validity of di- 
vision A of the said reissued patent. 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



3. The defence that the reissue is invalid on 
the ground that the patent does not contain a 
sufficient specification of the proportions of the 
ingredients to meet the requirements of the 
law, unless set up in the answer, cannot be con- 
sidered. 

4. The defendants lidd to infringe division B 
of complainant's patent by the use of sulphuret 
of antimony in combination with oxide of cop- 
per and a suitable vehicle or medium, notwith- 
standing that, to the oxide of copper is added 
a small quantity of arsenite of copper or ar- 
senate of copper, or both, it appearing that sul- 
phuret of antimony is an earthy or mineral 
matter which dissolves in water more slowly 
than the oxide of copper. 

[This was a bill in equity by Augustus H. 
Wonson against Benjamin D. Peterson and 
others for the infringement of letters patent 
No. 40,515, granted to Tarr & Wonson, Novem- 
ber 3, 1863, reissue Nos. 4,598 and 4,599, 
granted October 17, 1871.] 

Causten Browne and Browne, Holmes & 
Browne, for complainant. 

Chauncey Smith and Shattuck, Holmes & 
Munroe, for defendants. 

SHEPLEY, Circuit Judge. In the case of 
Tarr v. Folsom [Case No. 13,756], this court 
decided that division B of the reissued pat- 
ent to Tarr and Wonson was not void by rea- 
son of describing an invention different from 
the one described and claimed in the original 
patent, because the original patent clearly sug- 
gested a marine paint composed of oxide of 
copper, an earthy or mineral base, and a 
vehicle or medium. A doubt was then enter- 
tained by the court, which it has since had 
occasion, on a motion in another case for a 
preliminary injunction, to express, that divi- 
sion A could not be sustained for a paint 
compounded of two only of the ingredients, 
viz.: oxide of copper and a vehicle or medium. 
But, after careful re-examination' in the light 
of the more elaborate discussion of the ques- 
tion in this case, the court adheres to the opin- 
ion that the invention substantially, though 
not accurately and fully described -in the orig- 
inal patent, is the one more accurately and 
clearly described in the reissue division B. 
The object of the reissue was to correct this 
inadvertence in the original description. There 
is no ground to conclude that it was intend- 
ed to embrace something not invented by or 
known to the patentee at the time of his orig- 
inal application. The marine paint he de- 
scribed and made and sold had the three in- 
gredients described. and claimed in division B. 
The substance he mixed with the vehicle or 
medium was a substance produced by roast- 
ing the pyritous friable ores, the exposure to 
air and heat converting the contained copper 
into an oxide, and the other mineral and 
earthy substances remaining after the roast- 
ing serving in the paint to interpose, between 
the particles of oxide of copper, substances 
which dissolve in sea-water more slowly than 
they do. 

An objection is raised, in argument, against 
the validity of the reissue, on the ground that 
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the patent does not contain a sufficient speci- 
fication of the proportions of the ingredients, 
to meet the requirements of the law. This 
defence is not set up in the answer and can- 
not be considered. Goodyear v. Providence 
Rubber Co. [Case No. 5.5S3]; Rubber Co. v. 
Goodyear, 9 Wall. [76 U. S.] 793. 

The defence of the anticipation of this pat- 
ent by the Wetterstedt patent was fully con- 
sidered in Tarr v. Folsom [supra]. The dis- 
claimer, in the Tarr and Wonson patent, of 
such mixtures as are referred to in the Wet- 
terstedt patent should be construed as the 
Wetterstedt patent itself is to be construed. 
That patent describes a ship's paint to be 
made of pulverized antimony and pure oxide 
of copper, in which a protective influence of 
the antimony upon the copper is incorrectly 
ascribed to a supposed galvanic action. The 
antimony in the Wetterstedt paint was not so 
used that it performed the function of a base, 
retarding the dissolution of the copper, by it- 
self dissolving more slowly than the oxide of 
the copper. 

The testimony of Brown and Gardner, 
when carefully considered, does not prove an 
anticipation of the Tarr and Wonson inven- 
tion. Sulphuret of antimony, used by defend- 
ants in their paint, is an earthy or mineral 
matter, which dissolves in water more slow- 
ly than the oxide of copper. It comes within 
the description of the retarding earthy or 
mineral basis described in the division B, and 
the use of it, in combination with oxide of 
copper and a suitable vehicle or medium, con- 
stitutes infringement, notwithstanding to the 
oxide of copper is added a small quantity of 
arsenite of copper or arsenate of copper, or 
both. 

Decree for injunction and account as pray- 
ed for in the bill. 

[For other cases involYing this patent, see note 
to Tarr v. Webb, Case No. 13,757.] 
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Case Wo. 17,935. 

In re WOOD. 

[6 Ben. 339; i 13 N. B. R. 96; 1 N. Y. Wkly. 
Dig. 366.] 

District Court, S. D. New York. Feb., 1873. 

Voluntary Bankruptcy— Amendment of Peti- 
tion. 

A bankrupt's petition, which was filed in Feb- 
ruary, 1868, alleged only that he "had a place 
of business in New York." In February, 1873, 
he asked to file an amended petition, in which 
the words, "and has there carried on business 
of his own," were added. Edd, that the 
amendment could not be allowed, as the words 
"business of his own" are not found in the act 
[of 1867 (14 Stat. 517)], but tnat the appllca- 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



tion to amend might he renewed, on an affidavit 
showing the facts and the reasons why the 
amendment was not asked for sooner. 

[In the matter of Edward T. Wood, a bank- 
rupt.] 

The petition in this case was filed February 
29, 1868. It stated that the petitioner "had 
a place of business in New York." In Feb- 
ruary, 1873, the petitioner asked to file an 
amended petition, in which the following 
words: "And has there carried on business 
of his own," were added to the above alle- 
gation. 

BLATCHFORD, District Judge. The 
amendment asked cannot be granted in the 
form proposed. The words, "business of his 
own," are not found in the act The motion 
may be renewed on notice, on an affidavit 
showing the existence, at the date of filing 
the petition, of the facts specified in section 
11 as necessary to give jurisdiction, setting 
forth specifically the words proposed to be 
stricken out and those proposed to be insert- 
ed, and the reasons why the petition was 
not made originally in the proper form, and 
the reasons why the amendment was not ap- 
plied for sooner after the filing of the speci- 
fications. 



Case No. 17,936. 

In re WOOD. 

[8 Ben. 237.] * 

District Court, S. D. New York. Sept., 1875, 

Bankruptcy— Time op Application for Dis- 
charge. 

1. W. was adjudged a bankrupt on March 
2, 1868. His application for a discharge was 
not made till June 19, 1869. A debt was 
proved and assets came to the hands of the as- 
signee. Held that, under the decision of the 
circuit court for the Northern district of New 
York, in Re Sloan [Case No. 12,945], the appli- 
cation was made too late, and that no discharge 
could be granted in the case. 

2. All applications for discharge must be 
made within one year from the adjudication. 
Where no debts have been proved, or no assets 
have come to the hands of the assignee, the 
application may be made after the expiration of 
sixty days from the adjudication. Where debts 
have been proved, and assets have come to the 
hands of the assignee, the application may be 
made after, but not till after, the expiration of 
six months from the adjudication. 

[In the matter of Edward T. Wood, a bank- 
rupt] 
S. G. Courtney, for bankrupt 

BLATCHFORD, District Judge. The ad- 
judication of bankruptcy in this case was 
made March 2, 1868. The application for a 
discharge was not made till June 19, 1869. 
Under the recent ruling of Mr. Justice Hunt 
(concurring with the opinion of Judge Wal- 
lace), in the case of In re Sloan [Case No. 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.] 
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12,945], in the Northern district of New York, 
the application was made too late, because 
not made within one year from the time of 
the adjudication. Mr. Justice Hunt says: 
"The authority to apply for a discharge rests 
entirely upon section 29. It must necessarily 
be taken with the limitations in that section 
contained. The only right to apply, there 
given, is to be exercised within one year from 
the time of the adjudication. In my judg- 
ment, this applies to all cases, whether there 
are debts proved, or assets received, or not 
It is a case of limited authority, and there 
is no power to grant a discharge, unless it is 
applied for within the time prescribed. The 
excuse of the bankrupt for the delay is a 
reasonable one, and, if there was power, I 
should accept it as satisfactory." It has 
heretofore been the practice of this court to 
allow applications for discharge to be made 
after the expiration of one year from the 
adjudication of bankruptcy, in cases where 
the two circumstances concurred, that debts 
had been proved, and assets had come to the 
hands of the assignee, the construction given 
by this court to section 29 of the act [of 186T 
(14 Stat 531)] —section 5108 of the Revised 
Statutes,— being, that the application within 
one year from the adjudication was required 
only where no debts had been proved or no 
assets had come to the hands of the as- 
signee; that, where either of those circum- 
stances existed, the .application might be 
made at any time after the expiration of six- 
ty days from the adjudication, and within 
one year from the adjudication; and that, 
where debts had been proved and assets had 
come to the hands of the, assignee, a, dis- 
charge might be applied for at any time after 
the expiration of six months from the ad- 
judication, and even after the expiration of 
one year from the adjudication. In the pres- 
ent case a debt was proved, -and assets had 
come to the hands of the assignee. There- 
fore, under the former rulings of this court, 
the application was in time, although not 
made until more than 15 months after the 
adjudication. But the decision in Re Sloan 
[supra], is that of the circuit court, in review 
of the decision of the district court, and is 
controlling on this court It is to the effect 
that the proper interpretation of the statute 
is, that all applications for discharge must 
be made withio one year from the adjudica- 
tion; that where no debts have been proved, 
or no assets have come to the hands of the 
assignee, the application may be made after 
the expiration of sixty days from the ad- 
judication; and that where debts have been 
proved, and assets have come to. the hands of 
the assignee, the application may be made 
after, but not until after, the expiration of 
six months from the adjudication. Under 
this construction, no discharge can be grant- 
ed in this case. The question is one of the 
power and jurisdiction of the court, and not 
one depending upon the opposition of a cred- 
itor. 



Case No. 17,937. 

In re WOQD. 

[5 N. B. R. 421.] i 

District Court, W. D. Tennessee. 1871. 

Bankroptct — Fraudulent Transfer. 

A transfer which is only the execution of a 
contract made when there was no circumstance 
to impeach it as an intended fraud on the bank- 
rupt law, and when the parties were acting 
in good faith and long before anything oc- 
curred to' throw a suspicion over the solvency 
of the debtor, will be protected, and a bill 
Drought by the assignee in bankruptcy to re- 
cover personal property conveyed under the 
above state of facts will be dismissed. 

[Cited in Smith v. Craft 17 Fed. 706.] 

In December, eighteen hundred and sixty- 
nine, within six, but more than four months . 
prior to the filing of the petition in this case, 
James P. Wood, the bankrupt, proposed to 
one Willingham, to whom he owed a note 
for five thousand dollars, to convey to him 
certain land in payment of the debt which 
proposition Willingham declined. Wood then 
told him that he could very easily sell the 
land and would do so to pay that debt if 
Willingham would take the purchase notes, 
to be secured by lien on the land in payment 
to which Willingham agreed, but not in writ- 
ing. Wood did afterwards sell the land and 
took notes for the purchase money for about 
the amount of the Willingham debt. Before 
they were delivered, Howell, Wood & Co., 
an' extensive mercantile firm at Memphis, be- 
came bankrupt and it was generally rumor- 
ed that J. P. Wood was, by their failure, ren- 
dered insolvent by reason of his liabilities 
for that firm, but there was no proof that 
Willingham knew or had cause to know of 
these rumors about James P. Wood. He 
had before that come to Brownsville by ap- 
pointment, to settle with Wood and take the 
purchase notes, but owing to sickness of one 
of the parties the settlement was not made. 
A few days after the failure of Howell, 
Wood & Co., James P. Wood and Willing- 
ham did settle by the surrender of Wood's 
note and the transfer to Willingham of the 
purchase notes for the land, and within four 
months afterwards James P. Wood became 
bankrupt It was in proof that James P. , 
Wood was regarded as solvent, and that at 
the time of the transfer of the notes it was 
not positively known in the community, 
when these transactions took plaee, -to what 
extent he was involved in the failure of 
Howell, Wood & Co.; but it was the general 
belief that he was' very largely so involved. 
The assignee filed a bill in the district court 
to set aside the transfer of the notes to 
Willingham and to recover them for the es- 
tate. 

Smith & Jefferson, for assignee. 
Estes & Jackson, for Willingham. 

i [Reprinted by permission.] 
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TRIGG, District Judge, held that the trans- 
fer was not fraudulent under the bankrupt 
act in the above -state of facts. He held 
that the transfer was only the execution of 
a contract made when there was no circum- 
stance to impeach it as an intended fraud 
on the act, and when it was conceded the 
parties were acting in good faith, and long 
before the failure of Howell, Wood & Co. 
had thrown a suspicion over the solvency of 
James P. Wood; that it was not necessary 
that the contract then made should have 
been in writing, nor was it necessary that 
the notes should have been transferred to 
entitle Willingham to them, or to make the 
contract binding on Wood. In delivering 
the notes after he became insolvent he was 
only doing what he was bound by his previ- 
ous agreement to do, and in the absence of 
all actual or intentional fraud in such deliv- 
ery, it was the completion of a contract valid 
in itself and made in good faith before the 
insolvency, and the bill was dismissed, the 
assignee taking an appeal 



Case ISTo. 17,938. 

WOOD e't al. v. ABBOTT et al. 

[5 Blatchf. 325.] * 

Circuit Court, S. D. New York. July, 1866. 

Copyright — Photographic Printing. 

A picture on paper, made by the art of pho- 
tography from a glass "negative." is not a 
print, cut or engraving, within the 1st section 
of the copyright act of February 3, 1831 (4 
Stat 436). 

[Cited in Yuengling v. Schile, 12 Fed. 107.] 

This was an action [by Hamilton Wood 
and others against Milton S. Abbott and oth- 
ers] in the nature of a qui tarn suit, founded 
on the 1st, 4th, 5th, and 7th sections of the 
act of February 3, 1831 (4 Stat. 436), relating 
to copyrights. At the trial, a verdict was 
taken for the plaintiffs, for the sum fixed by 
the 7th section of the act, subject to the 
opinion of the court, and the plaintiffs now 
moved for judgment on the verdict. 

George W. Wingate,. for plaintiffs. 
Thomas C. Fields, for defendants. 

SHIPMAN, District Judge. The plaintiffs 
charge the defendants with pirating certain 
alleged "prints or engravings," the copy- 
rights of which the plaintiffs allege belong to 
them. The case presented by the proofs is 
a novel one, at least in this court, and re- 
quires a statement of the facts in order to 
see the precise point which the judgment of 
the court determines. The plaintiffs are 
photographers in the city of New York, and 
are engaged in business as partners, under 
the name of the New York Photographing 
Company. One Fish, an artist, drew in cray- 
on two original drawings or designs of the 
human figure, one called "The Golden Age," 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



and the other "School Days." These pic- 
tures he sold to the plaintiffs, and assigned 
to them, so far as he could legally do so, all 
the rights which he had to, or growing out 
of, the same. The object of this sale and as- 
signment by Fish and purchase by the plain- 
tiffs was to enable the latter to manufacture 
and copyright photographs of the original 
drawings. To carry out this object, the 
plaintiffs caused what are known in photog- 
raphy as "negatives" to be taken. From 
these negatives they produced great numbers 
of copies of the original designs, but of a 
very much smaller size. Before the publica- 
tion and sale of these copies, the plaintiffs 
deposited in the clerk's office of the United 
States district court for the Southern district 
of New York, printed titles of the designs, 
together with photographic copies thereof. 
They also, before the publication and sale of 
such copies, impressed on the latter the 
words, "Entered according to act of congress, 
&c." There is some dispute, in the evidence, 
as to whether or not these words were im- 
pressed on all of the pictures before they left 
the hands of the plaintiffs, but, for the pur- 
poses of this motion, I shall assume that 
they were placed on them all. These photo- 
graphic copies were quite small, and were 
mounted on cards of nearly the same size, 
about two and a half inches by four. The 
pictures themselves were on a piece of thin 
paper, and these were pasted on the cards. 
The words "Entered according to act of con- 
gress, &c," were not on the thin paper upon 
which the pictures were taken, but were 
impressed on the cards upon which they 
were, pasted, just at the foot of the pictures. 
The defendants insist that, inasmuch as the 
statute requires these words to be "impressed 
on the face thereof," in order to entitle the 
party to the benefit of the act, the impres- 
sion of the words on the card at the foot of 
the picture was not a compliance with this 
requirement, and that, therefore, the alleged, 
copyright furnishes no protection to the pub- 
lishers. It is not necessary to determine 
this point in the present case, for there is an- 
other one more prominent and strongly 
marked, which, in the judgment of the court, 
is decisive of the controversy between these 
parties. 

The defendants, having purchased a copy 
of each of these small photographic pictures, 
made negatives from them, and, from such 
negatives, printed and sold in the market cop- 
ies almost identical with those made and 
sold by the plaintiffs. The plaintiffs insist 
that, upon these facts, they have shown 
valid copyrights for these small photo- 
graphs, made from the original designs in 
their possession, and that the defendants 
have infringed their rights in the premises, 
and the question is, whether the verdict tak- 
en at the trial can be supported by the 1st 
section of the act of 1831, upon which the 
alleged copyrights are founded. That sec- 
tion provides, that "any person or persons, 
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being -a citizen or citizens of the United 
States, or resident therein, who shall * * * * 
invent, design, etch, engrave, -work, or cause 
to he engraved, etched, or -worked, from his 
own design, any print or engraving, and the 
executors, administrators, or legal assigns of 
such person or persons, shall have the sole 
right of printing, reprinting, publishing and 
vending such * * * print, cut, or engrav- 
ing, in whole or in part, for the term of 
twenty-eight years from the time of record- 
ing the title thereof, in the manner herein- 
after directed." A glance at this section will 
show that the question in controversy is, 
whether or not these photographs are prints, 
•cuts or engravings, and, therefore, protected 
by the statute. 

The principal ground upon which the plain- 
tiffs claim the validity of the copyright is, 
that, as they allege, the photographs are 
"prints." The process by which these pho- 
tographs are taken, is substantially as fol- 
lows: The original picture is transferred to 
a prepared glass plate, according to the well- 
known practice of photographers. This copy 
■of the original is called a negative, and, as 
seen in the medium of transmitted light, the 
lights and shadows of the original axe re- 
versed. A sheet of prepared paper is then 
laid upon the plate, both paper and plate are 
put Into a frame of the proper size, in which 
pressure is applied to the paper by appro- 
priate means, so as to bring the paper into 
-contact with the plate throughout its entire 
surface, and then the plate is exposed to the 
light of the sun. The rays of light trans- 
mitted through the glass, throw the picture 
on the prepared paper, and fix it there in 
positive light and shadow. By this means, 
reduced copies of the original are extensive- 
ly multiplied. The pressing of the paper 
upon the glass plate, is to make the con- 
tact of their surfaces perfect throughout, 
in order to prevent the diffusion of the light, 
and the consequent blurring of parts of the 
picture, which would occur in spots where 
this contact did not take place. In other 
words, ,the pressure is to hold the paper to 
the glass plate, in such a way as to secure 
a uniform chemical action of the light on the 
paper, controlled or disturbed in no way, ex- 
cept by the shadowy image on the glass it- 
-self. The rays of light paint or delineate, 
by chemical action, the image on the paper, 
.guided by the image on the glass. These 
rays paint it in just the same way in which 
they paint the negative on the glass, except 
that, in the latter case, they are reflected 
xrom the original, while in this they pass di- 
rectly through the transparent plate. This 
is a new and beautiful art, discovered long 
after the statute in question was enacted. 
It is not a development of the art of making 
prints or engravings which existed at the 
date of the act Then, a print was defined 
to be "a mark or form made by impression 
or printing; anything printed; that which, 
being impressed, leaves its form, as a but- 



ter print, a cut in wood or metal to be im- 
pressed on paper; the impression made; a 
picture; a stamp; the letters in a printed 
book," &c. As used in this statute, it was 
synonymous with the term "engraving," with 
which it is connected in "the act, which 
means, in this relation, "an engraved plate; 
an impression from an engraved plate." This 
new art of photography, and all its kindred 
processes, is an entirely original and inde- 
pendent mode of taking pictures of material 
objects, and multiplying copies of such pic- 
tures at pleasure. That combination of cre- 
ative or imitative power and mechanical skill 
by which the artist works out his own con- 
ception, or the embodied conception of an- 
other, in a fixed form, the fruits of which 
the law was Intended to protect, is not 
brought into play. No block, plate, or stone 
is engraved. No figure is drawn, etched, 
raised, or worked on any surface from which 
copies are to be produced by impression or 
printed. The image thrown by light reflect- 
ed from the original and passed through 
a camera produces a negative, and, when 
the light passes through the transparent 
negative on to paper held in contact with 
glass, it produces a positive. The image 
is no more formed by pressure when the 
positive is made on the. paper held in con- 
tact with the glass plate, than when the 
negative is made on the glass by rays re- 
flected from the original at a distance. In 
both cases, the only force that contributes to 
the formation of the image is the chemical' 
force of light, operating on a surface made 
sensitive to its power. The springs in the 
pressure frame hold the paper firmly in eon- 
tact with the glass, and thus prevent the 
diffusion of the light after it passes through 
the negative. This position of the paper and 
plate renders the operation of the light di- 
rect and strong, and brings out the lines of 
the picture clearly and sharply. The manu- 
facture of these positives is called, in the lan- 
guage of this new art, "photographic printing." 
But names are not things. It is not printing 
in any sense known to the arts at the time this 
copyright act was passed; nor is it an exten- 
sion of the old processes, or a new develop- 
ment of the art of printing or the art of en- 
graving, as those arts were then understood. It 
, is an entirely original and independent method 
of producing and multiplying pictures— an 
art, not of printing or engraving, but of se- 
curing the delineation of pictures by light 
operating on sensitive surfaces. In no just 
sense, therefore, can it be said to be within 
the act of 1831. Congress, proceeding upon 
this view, by the act of March 3, 1865 (13 
Stat. 540), extended the protection of the 
copyright act to this new art of photography. 
This, however, was not done till after the 
copyrights in question were taken out, and 
this suit was brought. These plaintiffs, 
therefore, have no remedy in the present 
case. The verdict must, therefore, be set 
aside. 
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Case No. 17,939. 

WOOD v. ALLEGHENY COUNTY. 

[3 Wall. Jr. 267; i 20 Leg. Int 228.] 

Circuit Court, D. Pennsylvania. Nov. Session, 
1859. 

County Bonds Payable, to Beakek — Negotia- 
bility. 

1. Where a county is authorized by statute 
to issue bonds, but is subjected to certain re- 
strictions in limitation of its power, and disre- 
garding the limitations, issues them absolutely 
payable to bearer, and they pass into the hands 
of a bona fide holder for value, who has bought 
them in the market in the course of trade, the 
county is liable on them. The court will in such 
case not look behind the face of the bond, nor in- 
quire whether the bonds have been issued with 
all the forms prescribed or not. 

2. Ex. gr. the county of Allegheny was au- 
thorized by the legislature of Pennsylvania to 
issue bonds in aid of certain railroads— but it 
was prescribed that the subscription should be 
advised by the grand jury of the county; and 
until the railroad was completed the railroad 
company should pay the interest on them. The 
jury advised the subscription, providing that 
no sales should be made below par. The bonds 
were issued to the company, who, having pro- 
cured an act of assembly to that effect, sold 
them greatly below par. Having passed into the 
hands of bona fide holders, who bought them in 
the course of trade, and being on their face 
payable to bearer, the county was Jield, liable 
on them for the interest, the railroad having 
failed to pay it. 

This was a suit brought to recover the in- 
terest due on several bonds of the county of 
Allegheny, which had been issued in aid of 
certain railway companies, and under au- 
thority or pretence of authority of statutes 
of Pennsylvania, giving the county power to 
take stock in them. The railways ran to 
other counties, and even into other states. 
The statutes, however, authorized the sub- 
scription, only after a previous recommenda- 
tion had been made by the grand jury of 
the county in favor of it; and contained 
a provision that the railway companies, and 
not the county, should pay the interest on 
the bonds until the roads were completed. 
The grand jury had recommended the sub- 
scription, coupling their recommendation, 
however, with a proviso, as a condition of 
their recommendation, that the bond should 
not be sold below par. As soon as the rec- 
ommendation had been obtained from the 
jury, the parties projecting the railways, or 
jobbers and brokers whom they employed, 
procured, by very irregular ways, an act of 
assembly authorizing a sale irrespective of 
price; and the bonds were bartered away 
by the same class of people, at enormous, 
not to say at fraudulent rates of discount; 
the county officers, who had supposed that 
the railway companies would always be able 
to pay both interest and principal and that 
the county was but lending its credit, hav- 
ing been grossly negligent of the interests 
entrusted to them, while the railway agents 
themselves were men of no higher charae- 

i [Reported by John William Wallace, Esq.] 
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ter than such as belongs to low politicians 
and swindlers. The acts of assembly requir- 
ing the railway companies to pay the inter- 
est till the roads were completed, were 
printed in full on the backs of the bonds. 
The bonds were all payable to bearer, and 
the coupons in the now common form of 
such things. The railway companies hav- 
ing neither completed their roads nor paid 
their interest, the county was now sued by 
bona fide holders of the coupons of bonds 
for value. 
For the county it was argued— 

I. The county, as a corporation, has no 
power to make any subscription of this 
kind; and the legislature cannot confer pow- 
er on a body merely municipal, to exercise 
rights which belong only to its own com- 
petence. 

II. But if this were not so, and if the 
county had power, the sale at anything less 
than par was illegal and void. The grand 
jury, which was a party to the contract of 
subscription, had stipulated that the bonds 
should be sold only at par. They meant that 
the money to be received by the railway 
companies should go pari passu with the in- 
creasing indebtedness of the county; and to 
prevent that exact thing which has occur- 
red, st, a claim on the county for millions, 
while the money received by the railways 
has been less than thousands. The railway 
managers— receiving, doubtless, a large com- 
mission for the operation— "engineer" the 
matter through the grand jury room. They 
inveigle that body into a subscription, on the 
assurance that the bonds shall not be sold 
below par. Nor is this all: the grand jury 
themselves declare it to be a condition of 
their recommendation, that the bonds, if 
not thus sold, shall not issue at all. The 
managers of the railways then procure an 
act of assembly annulling the condition. 
The county, engaging in an enterprize of 
risk, had a right to say on what terms it 
would engage; and it did say. It said: "If 
you can get as much money as is represented 
on the face of our bonds, we believe that 
you can build your road, and that it will 
be profitable; but unless you put dollar for 
dollar into your road against the debt which 
we are incurring for it, we will not take 
your stock at all." This was a vital point' 
every way; vital in point of law, and vital 
as respected the chance of the county's get- 
ting dividends from the stock subscribed 
for. For unless the managers could get 
money enough to complete the road, the en- 
terprise was certain to leave the county a 
debtor, while it was equally certain to bring 
nothing to pay the debt. The success or 
failure of the road depended on adherence 
to the condition. The grand jury contracts 
for such adherence. Can the legislature, of 
its own power, annul the contract? 

III. The statute made it obligatory on the 
companies to pay the interest on the bonds 
till the road was completed. This act be- 
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Ing printed on the "back of the bonds, was 
notice to the person about to buy the bond, 
that the county assumed but a limited re- 
sponsibility. Subscribing to railways is no 
regular or proper business of counties, even 
conceding it to be lawful under any cir- 
cumstances. But for the statute authorizing 
it, the subscription would be confessedly 
void. That is now, an adjudged point in Penn- 
sylvania. The statute which makes valid the 
subscription, validates it only quatenus et 
. quodam modo. As soon as a person saw 
one of these bonds at all, he saw the qual- 
ified liability. It must be observed, that 
this was not an unusual sort of limitation 
of a well known and usual sort of contract. 
Municipal bonds payable to bearer, and in 
aid of railroads, had not theretofore been 
usual instruments in the United States. 
They were quite new. The thing, in its 
general nature, was special. Why may it 
not be considered so in its particular char- 
acter as well? The whole subscription might 
or might not have been rendered nugatory 
by such a provision as was here notified to 
the person about to deal in the bonds; but 
there the provision was, and was plainly. 
There was nothing illegal in it, and being 
as legible as the contract, and on the same 
sheet, makes part and parcel with it 

GEIER, Circuit Justice. If the right of a 
municipal corporation to subscribe, even 
when authorized by the legislature, to pur- 
poses so alien to its general purpose as 
the construction of works of improvement 
which, in their largest part, are in distant 
counties and in other states, were open to 
me for consideration as a new point, I can- 
not say that I should hold such subscription 
other than simply void. The strongest argu- 
ments at law have been made against such 
subscriptions, and they are worth recurring 
to as containing true and lawyer-like views 
of the extent and character of municipal 
powers. But the matter is not open in this 
court. The legislature of Pennsylvania has 
authorized counties to make such subscrip- 
tions, and the supreme court of the state 
has decided (though by a bare majority) that 
the act is constitutional. The views of that 
court upon the statutes of their own state 
bind this court. 

In spite, then, of all the resistance by the 
county to paying these bonds, here are the 
bonds, upon which the county "promises to 
pay." The county said to the railroad com- 
panies, "We want to help you: we have not 
the money, but we will lend you our credit: 
our promise to pay." That promise is, or 
should be, sacred. Doubtless many improp- 
er things have been done. The whole busi- 
ness of making cities and counties subscribe 
to railways was unwise. This will be ad- 
mitted now; though the counsels of the able 
and conservative men who took ground 
against it was not heeded when given. Mer- 



cantile and popular clamor demanded "sub- 
scription." Traders, politicians, and all 
kinds of interested jobbers urged and drove' 
the matter, while commissioners, grand ju- 
rors and legislators have been led in the 
train. It is to be lamented that such things- 
should be done; but they have been done. 
If the electors of our cities choose to hand 
over the great concerns of our public offices 
to ignorant and unprincipled administrators, 
they must suffer for it. They must them- 
selves bear the burdens which they put it in 
the power of knaves to pile upon them. 
Whatsoever a man soweth, that he shall 
reap; and when he sows the wind, he is apt 
to reap the whirlwind. 

The objections urged against the plaintiff's 
claim would have force, if the question were 
Detween the county and the railway compa- 
nies. But it is not. It is between an inno- 
cent holder for value of a bond payable to 
bearer, and the party who sent it out into 
the market (or handed it over to others to do 
so) where it has been sold in the course of 
trade. It is useless to bring forward here, 
as against the business operations of this 
day, abstract dogmas out of Blackstone and 
the Institutes of Coke. Such instruments as 
these are were never dreamed of in their 
day. The laws of trade suggest and gov- 
ern these matters. As I said in the begin- 
ning: "Here is the bond. Here is the fact" 
Your promise to pay is put upon the mar- 
ket You gave it this negotiable and coupon 
form for the purpose of facilitating sale, and 
preventing all question's of equity about it. 
And now, when the promise has been put 
on the market, and sold to an innocent hold- 
er, you set up these equities. That won't 
do. Why did you issue your bonds, if you 
meant that the holder should look to the 
railways? Why did you not leave the rail- 
ways to issue their own? For this reason 
only, that you knew that capitalists would 
trust you and would not trust them. I es- 
teem the bold, and hardy, and industrious 
people of this county. I feel for them, with 
this load of debt put upon them by the care- 
less and unworthy persons whom they have 
elected into office. But they have allowed 
the bonds to be issued and sold, and they 
must pay them. 

Judgment for plaintiff. 

NOTE. The county commissioners of Alle- 
gheny having still refused to pay the bonds, 
and refused obedience to a mandamus of the 
supreme court of Pennsylvania, to levy a tax 
for the said purpose, were all put into gaol, 
where they remained for many months. An 
arrangement was finally effected between the 
creditors and the county, by which the princi- 
pal of the bonds was acknowledged, and a re- 
duced rate of interest accepted. 
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Case No. 17,940. 

WOOD v. CARR. 

[3 Story, 366; * 6 Law Rep. 156.] 

Circuit Court, D. Maine. May Term, 1842. 

Set-Off of Executions — Rights of Assignee. 

All actions and matters of difference between 
the parties having been referred to referees, 
they made separate reports, upon which execu- 
tions issued and were placed in the hands of 
the sheriff. Before the executions were issued, 
one of the parties assigned the amount he 
might recover to third persons, who had full 
notice of all the facts. Held, that the assignee 
was not protected by the proviso of the statute 
of Maine, of the 13th March, 1821, c. 6, § 4, 
the claim not having been "assigned to him 
bona fide and without fraud;" and that the orig- 
inal parties having mutual executions against 
each other, the sheriff had a right to set off 
one against another, notwithstanding the no- 
tice given to him of the assignment. 

The defendant, being sheriff of the county 
of Penobseot, bad placed in his hands for 
-collection, an execution issued on a judg- 
ment recovered by the Bangor House Pro- 
prietary against the plaintiff. He had also 
placed in his hands for collection an execu- 
tion issued on a judgment recovered by the 
plaintiff against the Bangor House Proprie- 
tary. Thereupon, at the request of said 
proprietary, the defendant satisfied the 
plaintiffs execution, by setting the amount 
thereof, due and unpaid off, upon the exe- 
cution in favor of the Bangor House Pro- 
prietary, indorsing the said amount' on the 
said execution in part payment and satis- 
faction thereof. This action was brought 
against the defendant for an alleged mis- 
feasance in making the said set-off. It ap- 
peared in evidence, that the plaintiff and 
the said proprietary having got into diffi- 
culty and dispute, several actions were 
brought by the proprietary against the plain- 
tiff; all of which were referred, with all 
matters of difference between the parties, to 
three persons. The referees made separate 
reports in and by way of final disposition of 
each of the said actions, and the judgments, 
on which the said several executions issued, 
were judgments in pursuance of and upon 
acceptance of the said referee's report. Aft- 
er the said referees had so agreed to report, 
the plaintiff assigned the amount he might 
recover in the aetion, in which judgment 
was entered up in his favor, and execution 
issued, as herein before stated, to third per- 
sons, for the consideration and purposes 
therein expressed. And this action was 
brought by such third persons, in the name 
of the plaintiff, for the benefit of such third 
persons, who well knew the whole transac- 
tion and facts here stated. A verdict was 
taken for the plaintiff, by consent, subject 
to the opinion of the court If the sheriff 
had a right to make the set-off, he having 
been notified of the assignment, the verdict 
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was to be set aside. If he had by law no 
right so to do, but was bound to collect the 
amount, and pay the same over to the as- 
signee of Wood, said Wood being insolvent 
at the time of said assignment, then judg- 
ment was to be entered on the verdict The 
statute of Maine, of the 13th of March, 1821, 
c. 6, § 4, provides that whenever any sheriff 
shall at the same time have several execu- 
tions wherein the creditor in one execution 
is debtor in the other, he may cause one 
execution to answer and satisfy the other 
so far as the same will extend; with a pro- 
viso (among other things) that it shall not 
"affect the rights of any person, to whom, 
or for whose benefit the same judgment or 
execution, or the original cause of action 
thereof, may have been assigned bona fide, 
and without fraud." 

C. S.'Daveds, for plaintiff. 
W. P. Preble, for defendant. 

For the defendant was cited Hatch v. 
Greene, 12 Mass. 195; and for the plaintiff, 
Greene v. Darling tCase No. 5,765], and 
Howe v. Sheppard [Id. 6,773]. 

STORY, Circuit Justice, after stating the 
facts, and reviewing the decisions, said: I 
have no doubt whatsoever, that the assign- 
ment having been made with a full knowl- 
edge of all the facts, the assignee must take 
the same, subject to all the known equities 
between the original parties. To give it any 
other and further effect would, in my judg- 
ment contravene the policy of the statute 
of Maine, and make it an instrument of in- 
justice, as well as of fraud. In no sense 
can an assignee be said to be a bona fide 
holder of an assignment without fraud, who, 
by procuring that assignment, seeks to de- 
feat the just rights of the other party. No- 
tice is universally deemed, if not at law, at 
least in equity, to place the party in a situ- 
ation of a trustee, as to all the rights, which 
he acquires, affected by that notice. He, 
who has notice of equities, which he seeks 
to defeat, is, in the eyes of a court of equity, 
deemed guilty of a constructive fraud; and 
he is not a bona fide holder, although he 
may have paid a valuable consideration 
therefor. In the sense, then, of the statute 
of Maine the assignee is not within the sav- 
ing of the proviso: for the claim has not 
been "assigned to him bona fide and with- 
out fraud." 

It appears to me, therefore, that the ver- 
dict for the plaintiff ought to be set aside. 
I wish to add, that there is nothing in the 
ease of Greene v. Darling [Case No. 5,765], 
or that of Howe v. Sheppard [Id. 6,773], 
that, in the slightest degree, infringes the 
doctrine stated in the present opinion. 

Verdict set aside. 
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Case M"o. 17,941. 

WOOD et al. v. CLEVELAND ROLLING- 
MILL CO. 

SAME v. UNION IRON-WORKS CO. 

[4 Fish. Pat. Cas. 550.] i 

Circtiit Court, N. D. OMo. May, 1871. 

Patent for Invention— Time op Application — 

Suit son Infringement — Improvements 

in Making Nuts. 

1. The acts of congress in force in 1851 did 
not prescribe the time within which a patent 
should he applied for, after the invention was 
perfected. 

2. Where it had not been abandoned to the 
public, and had not been in public use or on sale 
with the consent and allowance of the inventor, 
no lapse of time, however protracted, barred an 
application for a patent, nor after it had been 
granted, affected its validity. 

3. Prior to the act of July 8, 1870 [16 Stat 
198], there was no act of congress limiting the 
time within which a suit must be prosecuted, 
either at law or in equity, for the infringement 
of a patent. 

[Cited in May v. County of Logan, 30 Fed. 
257.] 

4. It is not a subject of inquiry, upon the 
trial of a suit for infringement, whether a prior 
machine could have been so modified as to do 
the work of the patented machine. 

5. Where the existence of a prior machine is 
attempted to be proved, and the maker of it is 
at hand, but is not examined, it is a circum- 
stance to be considered in weighing the yalue 
of the other testimony as to the existence and 
character of the machine. 

6. A claim for "making nuts for bolts, by 
subjecting the blank of which the nut is to be 
formed, at a -welding heat, to compression be- 
tween swages, or dies, in a close die box, or 
matrix, and punching the eye of the nut dur- 
ing the continuance of such pressure, for the 
purpose of welding up any imperfections m the 
iron and giving a symmetrical shape and 
smooth finish to the nut, and of preventing any 
injury to the nut which it might suffer by the 
passage of the punch through it, if it were not 
thus sustained by the sides of the die box and 
forcibly compressed between the dies," de- 
scribes a patentable subject matter. 

7. In such a patent, the state of the iron is as 
much a part of the claim as the means and 
appliances by which the process is conducted 
and the result accomplished. 

8. In the fossils of geology, belonging to cer- 
tain classes of animals, regular gradations from 
a low form of organism to a much higher one, 
are found to exist. The contrast between the 
highest and the lowest is very striking. The 
same thing takes place in the progress of inven- 
tions. Models and machines in the same se- 
ries, upon inspection, not unfrequently exhibit 
curious points of analogy to such fossils. 
Sometimes one will be found to rea,ch almost 
the highest point afterward attained, but to 
fall short of it. The difference is that between 
success and failure. 

[Cited in Westinghouse v. Gardner,- etc., Air 
Brake Co., Case No. 17,450.] 

9. When a great success is achieved in the 
field of mechanical invention, and the higher 
organism is protected by a patent, it is almost 
as certain that invasions will follow, as that 
there exists the relation of cause and effect 
Such is the voice of universal experience. 

i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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10. When the infringer is called to account, 
it is usually asserted that the invention in one 
of the lower grades is substantially the same 
with that of the patentee. The confidence of 
the attacking witnesses is often in proportion to 
the distance in time that one is removed from 
the other. 

[Cited in Hawes v. Antisdel, Case No. 6,234'.] 

11. When the defense of want of novelty is 
made out, it is the duty of courts and juries to 
give it effect But such testimony should be 
weighed with care, and the defense allowed 
to prevail only where the evidence is such as to 
leave no room for a reasonable doubt upon the 
subject 

[Cited in Hawes v. Antisdel, Case No. 6,234; 
Miller v. Smith, 5 Fed. 364; The Driven- 
Well Cases, 16 Fed. 411; American Bell 
Tel. Co. v. People's Tel. Co., 22 Fed. 313; 
Thayer v. Hart, 20 Fed. 694; McDonald v. 
Whitney, 24 Fed. 602; Kittle v. Hall, 29 
Fed. 514; American Bell Tel. Co. v. Ameri- 
can Cushman Tel. Co., 35 Fed. 739; Elec- 
trical Accumulator Co. v. Julien Electric 
Co., 38 Fed. 127.1 

12. Reissued letters patent for "improvement 
in the manufacture of nuts," granted February 
15, 1859, to James Wood, assignee of William 
Kenyan, examined and sustained. 

13. The machines described in patents grant- 
ed to William Chisholm, November 17, 1863, 
and to James Paton, November 29, 1864, are 
infringements of the Kenyon patent as reissued. 

These were bills in equity, filed [by Charles 
A. Wood and others, executors of James 
Wood, deceased] to restrain the defendants 
from infringing letters patent [No. 8,427] for 
"improvement in the manufacture of nuts," 
granted to Joseph P. Haigh, Andrew Hart- 
upee, and John Morrow, assignees of Wil- 
liam Kenyon, October 14, 1851, reissued to 
them March 18, 1856, assigned and reissued 
to James Wood, February 15, 1859 [No. 666], 
and extended for seven years from October 
14, 1865; also, letters patent [No. 13,118] for 
"improvement in making nuts," granted to 
Henry Carter, assignee of Isaac H. Steer. 
June 19, 1855; and also letters patent [No. 
8,322] for "improved nut and washer ma- 
chine," granted to Henry Carter and James 
Rees, August 26, 1851, reissued June 19, 1855 
[No. 313], and assigned to complainants. 
These Inventions related to the manufacture 
of hot-pressed nuts. The mechanism cov- 
ered by the Kenyon patent subjected the nut 
blank, while at a welding heat to compres- 
sion in a close fitting die box, and then 
punched it while under pressure, while that 
set forth in the Carter and Rees patent, 
punched the nut, and then compressed it 
upon the punch. 

The claims of the several patents and re- 
issues were as follows: 

Original patent to Haigh, Hartupee & Mor- 
row, assignees of William Kenyon: "The 
compressing and discharging the nut and 
washer by means of the follower or hollow 
piston, the bracket, cross-head, and the mov- 
ing die box, constructed and operating sub- 
stantially as described." 

Reissue of March 18, 1856: "(1) The use 
of the die T, and die box M, for severing the 
blank; the close die box in combination 
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with the dies and bracket X, for pressing; 
and the punch L, for perforating the same 
during the pressure, the whole operating con- 
jointly as herein described, for making nuts 
or washers at one operation. (2) The man- 
ner substantially hereinbefore described of 
so arranging the dies, in relation to the 
punch, that any excess of iron in the blank 
shall be forced into the path of the punch, 
thus securing the compression of the nut 
without risking the breaking of the ma- 
chine." 

Reissue of February 15, 1859: "(1) Mak- 
ing nuts for bolts, by subjecting the blank 
of which the nut is to be formed, at a weld- 
ing heat, to compression between swages or 
dies in a close die bos or matrix, and punch- 
ing the eye of the nut during the continuance 
of such pressure, for the purpose of welding 
up any imperfections in the iron, and giving 
a symmetrical shape and smooth finish to 
the nut, and of preventing any injury to the 
nut which it might suffer by the passage of 
the punch through it, if it were not thus 
sustained by the sides of the die box and 
forcibly compressed between the dies. (2) 
The use of a die box, closed at the sides, for 
surrounding the nut, and sustaining its 
sides while it is subjected to pressure, sub- 
stantially in the manner hereinbefore de- 
scribed. (3) The combination of the com- 
pressing dies P and T, with the die box M, 
for the purpose of compressing the nut while 
it is sustained at the sides, and thus welding 
up any imperfections in the iron, and com- 
pacting its fibre, so -as to give strength as 
well as exterior finish and symmetry to the 
nut. (4) The combination of the punch L, 
with the die box M, and compressing dies P 
and T, for the purpose of compressing, con- 
fining, and restraining the opposite faces of 
the nut during the passage of the punch 
through it, and thus preventing any injury 
to the nut during the process of punching; 
and also for the purpose of insuring the mak- 
ing of the bore of the nut in the proper rela- 
tive position to its upper and lower surfaces. 
(5) The combination of the die box M, the 
compressing dies T and P, and punch L, 
constructed and arranged substantially as 
hereinbefore described, for the purpose of 
making hot pressed nuts, at a single opera- 
tion, by severing a blank from a bar of 
heated metal, compressing it into shape, and 
punching a hole or eye through it, while un- 
der compression, and delivering the finished 
nut from the machine. (6) Arranging the 
compressing dies in relation to the punch, 
and regulating their relative motion in such 
manner, substantially as hereinbefore de- 
scribed, that any excess of iron in the blank 
shall be forced into the path of the punch in 
the compressing dies, thus securing the com- 
pression of the nut without risk of damage 
to the machine." 

Original patent to Henry Carter, assignee 
of Isaac H. Steer: "(1) Making a nut at a 
single operation, from a heated bar or plate 



of metal, by cutting off the blank from the 
bar, punching a hole or eye through it, and 
swaging it into shape, substantially as here- 
in set forth. (2) Punching the eye of the nut 
in a die or press box, by which it is sur- 
rounded and firmly supported, and thus pre- 
vented from straining or bursting during the 
operation, substantially as set forth. (3) 
Shaping nuts by subjecting them, while hot, 
to powerful and sudden compression on the 
punch and in the punching die, substantially 
as herein set forth, whereby they are fin- 
ished with such a degree of smoothness, 
regularity, and precision that in the condi- 
tion in which they come from the machine 
they are fit to use in the construction of 
most kinds of machinery, and are, at the 
same time, sounder and stronger than un- 
pressed nuts made by machinery." 

Original patent to Henry Carter and Jamesr 
Rees: "The two punches moved at the same 
time with different velocities, and in the 
same direction, in combination with a die 
box, within which the riut is formed, sub- 
stantially as herein set forth." 

Reissue of June 19, 1855: "We are aware 
that Isaac H. Steer, about the year 1840, pro- 
posed to make nuts by the process we have 
here described, but never completed a ma- 
chine which would do this automatically, 
therefore we do not claim this process in it- 
self, and irrespective of machinery; but be- 
ing the first to construct a machine capable 
of making nuts by this process, without any 
other or further manipulation than is re- 
quired for feeding in the bar of iron, we 
claim as our invention, and desire to secure 
by letters patent, the machine substantially 
as herein described, for making nuts by cut- 
ting the blank from a heated bar of iron, 
punching its eye in a elosed die box, press- 
ing it into shape while in the die box and 
on the punch, and then discharging it, as 
specified." 

The defendants were using machines con- 
structed under letters patent, the machine 
used by the Cleveland Rolling Mill Company 
being made in substantial accordance with 
the machine described in letters patent for 
"improvement in machines for making nuts," 
granted to William Chisholm, November 17, 
1863, and that used by the Union Iron Works 
Company being made in substantial accord- 
ance with the machine described in letters 
patent for "improvement in machine for mak- 
ing nuts," granted to James Paton, Novem- 
ber 29, 1864. . 

In the Chisholm machine, the nut blank 
was cut off and forced into a matrix and 
against a female die, which retreated, allow- 
ing the punch to enter the iron. The move- 
ment of the male die being somewhat more 
rapid than that of the female die, compressed 
the nut. 

In the Paton machine, the matrix was com- 
posed of four pieces, three of which were 
movable while the other was attached to the 
stationary die. The forward movement of 
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the matrix cut off the blank, and by the aid 
of the stationary side completely inclosed It 
in a close die box, in which it was com- 
pressed and punched. 

Geo, Willey, S. S. Fisher, W. Bakewell, and 
G. Harding, for complainants. 

W. H. Burridge, A. F. Slade, S. F. An- 
drews, and R. P. Ranney, for defendants. 

SWAYNE, Circuit Justice. These cases 
present substantially the same questions. 
They have been argued together, by the same 
counsel, and with great ability on both sides., 
I have considered them with care. Some of 
the points which they present are not without 
difficulty. 

But finding myself ready to decide both the 
cases, I shall proceed to announce my conclu- 
sions. The time at my disposal will allow me 
to do but little more. The " annunciation, 
however, will be so shaped as to show, as 
clearly as remarks more extended would, the 
grounds of the judgments which will be 
given. The analysis of the testimony, the ex- 
amination of the authorities, and the pro- 
cesses of reasoning, which have produced the 
results, must, to a great extent, necessarily 
be omitted. 

The suits are for the infringement of three 
patents: The Kenyon patent, granted orig- 
inally to Haigh, Hartupee & Morrow, as- 
signees of Kenyon, October 14, 1S51, -No. 8,- 
427, reissued to the same parties March 18, 
1856, reissue No. 361, and reissued to James 
"Wood, assignee, February 15, 1859, reissue 
No. 666; the Steer patent, granted to Henry 
Carter, assignee of Isaac H. Steer, June 19, 
1S5S, No. 13,118, and the Carter and Rees pat- 
ent, granted to Henry Carter and James Rees, 
August 26, 1851, No. 8,322, reissued June 19, 
1855, reissue No. 313. 

All these patents were extended by the com- 
missioner for the period of seven years from 
the expiration of their respective original 
terms. No question is made as to the title 
of the complainants. 

In the view which I take of the cases It 
will be necessary to consider only the Ken- 
yon patent The claims in the specification 
of that patent, as reissued to Wood, are sub- 
stantially as follows: (1) For making nuts, 
by subjecting them, at a welding heat, to com- 
pression between swages in a die-box, and 
punching the eye during the pressure to rem- 
edy any imperfections in the iron, and pre- 
vent the injury which might arise from the 
punching process, if the sides were not thus 
sustained and compressed at the time of its 
performance. (2) The use of the die-box as 
before stated. (3) The combination of the 
compressing dies with the die-box, as before 
stated. (4) The combination of the die-box, 
compressing dies and punch, as stated in the 
specification. (5) The combination of the 
punch and dies with the die-box, as before 
stated. (6) Arranging the compressing dies 
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in relation to the punch, and regulating their 
relative motion, as described, so that any ex- 
cess of iron in the blank shall be forced in- 
to the path of the punch within the com- 
pressing dies, thus securing the compression 
without any injury to the machine. 

The main feature of the invention covered 
by this patent, as claimed by the complain- 
ants, is, compressing iron at welding heat, in 
a box, between sliding dies, and forcing a 
round punch through the mass while thus 
heated and compressed, causing a hole to be 
formed with smooth and compact walls or 
sides, and fine ly the removal of the nut with- 
out injury. 

The invention of Kenyon dates back to the 
year 1835. His own testimony is clear and 
explicit to that effect, "and it is so corroborat- 
ed by the other evidence in the case as to 
leave no room for doubt upon the subject. 

Nothing is shown which tends in any de- 
gree to establish the abandonment of his 
rights. It is clear that he intended from the 
time of the making of his first model, which 
was in 1835, to take out a patent His pov- 
erty, and not his will, caused the delay. The 
acts of congress in force when his patents 
were issued did not prescribe the time with- 
in which a patent should be applied for, after 
the invention was perfected. Where it had 
not been abandoned to the public, and had 
not been in public use or on sale with the 
"consent and allowance of the inventor, no 
lapse of time, however protracted, barred an 
application for a patent, nor,, after it had been 
granted,' affected its validity. Act of July 4, 
1836, §§ 6, 15" [5 Stat 119, 123]; act of March 
3, 1839, § 7 [Id. 353]; Allen v. Blunt [Case 
No. 217]; Kendall v. Winsor, 21 How. [62 U. 
S.] 327; McClurg v. Kingsland, 1 How. [42 
U. SJ 208. Here there was only delay. It 
was unmingled with any other adverse con- 
sideration. 

The Cleveland Rolling Mill Company ad- 
mits, in its answer, that the machines, which 
it uses in making nuts) are constructed in 
substantial accordance with the patent to 
William, Chisholm, dated November 17, 1863. 
The Union Iron Works Company makes the 
like admission with reference to the patent 
of James Paton, dated November 29, 1864. 
The specifications of these patents, the models 
exhibited in evidence, and the expert testi- 
mony—I refer particularly to that of Winter 
on one side and of Clbugh on the other— sat- 
isfy me that a case of infringement is made 
out. 

The use of machines constructed under both 
patents, involves the compression of the hot 
metal, and the application and action of the 
mandrel, substantially as in the Kenyon 
machine. This proposition I did not under- 
stand to be seriously contested at the argu- 
ment 

Such is the complainants' case, and it must 

prevail unless one or more of the grounds oi 

j defense relied upon by the defendants shall 
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avail to defeat it. The objections alleged to 
lie in the way of the complainants will now 
be considered. 

When these Suits were commenced there was 
no act of congress limiting the time within 
which a suit must be prosecuted either at law 
or in equity for the infringement of a pat- 
ent The act of 1S70 does not affect them. 
There is no proof tending to show the aban- 
donment of the rights secured by the Ken- 
yon patent since it was issued. The com- 
plainants have not lost their remedy by laches 
in the institution of these suits. The Carter 
and Rees patent and the Steer patent having 
been laid out of view, the attacks upon them 
need not be considered. 

The patents to Berry, Jackson, Holmes, Ar- 
nold, and to Conger and Woodbury, and 
Rome's French patent, and Poole's French 
patent, are not for machines to make nuts, 
and it is not shown that any machine made 
under either of them was ever used or at- 
tempted to be used for that purpose. Certain- 
ly neither of them is for a machine identical 
in any essential particular with the Kenyon 
invention, nor is it alleged that any of his 
claims are for the mechanical equivalent of 
any thing which either of these patents de- 
scribed and appropriated. They are all inter- 
esting as showing the state of the kindred 
mechanic arts to which they relate, but be- 
yond this they have no bearing upon the 
cases under consideration. 

The Colebrook machine was used only to 
make washers, and they were made of cold 
iron. It was not applied to hot iron. The 
spring, which was an element in it, was in- 
capable of sustaining the intense compres- 
sion effected by the Kenyon machine. The 
object and dominant ideas of the two ma- 
chines were different. Whether the Cole- 
brook machine could have been so modified 
as to do the work of the Kenyon machine, is 
not in these cases a subject of inquiry. 

The nut machines relied upon by the de- 
fendants are four in number: 

(1) The machine of Dr. Andrews. He fur- 
nished Charles Waters the means to make a 
nut machine, which was in existence when 
his deposition in these cases was taken. He 
thinks it was in the year 1848, but is not 
certain as to the time. He used other de- 
vices also for making nuts, and sold the nuts 
in the market. He says he used a machine 
for punching, about— as he believes— the 
year 1832, or 1833. In his examination-in- 
ehief, he declined to describe it In his 
cross-examination he seems to have been 
more explicit. He took out a patent This, 
he thinks, was in 1853. The patent is not in 
evidence, and he does not state what it was 
for. This testimony is too vague to affect 
the Kenyon patent Aside from the ques- 
tion of date, it describes nothing identical 
with either of the essential elements, which 
go to make up Kenyon's invention. 

(2) The Ratcliff machine. Ratcliff him- 
self was at hand when the testimony upon 



the subject was taken. He was not called; 
why not? This is unexplained. His ma- 
chine was abandoned, and went out of use. 
It was antedated by Kenyon's invention. 

(3) The machine 'described in Lamb's ap- 
plication for a patent. The application was 
rejected, withdrawn, and not renewed. Aft- 
er a careful examination of the description 
which he gives, I am not satisfied that his al- 
leged invention involved the main feature of 
Kenyon's— which is intense and unyielding 
compression of hot metal during the action 
of the mandrel. Kenyon's invention was al- 
so prior in date. , 

(4) Enoch Scott's machine. A patent was is- 
sued to Scott, December 26, 1833. The rec- 
ord and model were burned when the pat- 
ent office was destroyed by fire. The patent 
has not been restored to the offlee. Scott's 
invention was for making nuts as well as 
other things, and was unquestionably older 
than Kenyon's invention. It is also clear 
that he made nuts out of hot as well as cold 
iron. His machine was made at Rochester, 
removed to Waterford, thence to Ramapo, 
and finally to Haverstraw, in New York. A 
large number of witnesses were examined in 
relation to it by the parties. The testimony 
upon several material points is in conflict, 
and can not be reconciled. It would serve 
no useful purpose to analyze and discuss it. 
A few remarks, embodying the results of my 
reflections, will suffice. 

I entertain no doubt of the validity of the 
Kenyon patent here under consideration, as 
regards the invention described in the speci- 
fication. To my mind the ease of Leroy v. 
Tatham, 22 How. [63 U. S.] 134, is conclu- 
sive upon that subject. 

The turning point of these cases is the al- 
leged want of novelty in respect to the Ken- 
yon patent and the fate of that defense de- 
pends upon the testimony as to the Scott ma- 
chine. 

The subject is not free from difficulty. At 
the close of the argument my mind was in a 
state of suspense. It is not now entirely free 
from doubt But after a careful considera- 
tion of the evidence and of the arguments of 
counsel, I am not satisfied that the idea of 
making nuts out of iron in the "waxy" con- 
dition of welding heat, and subjected to such 
pressure on every side when the mandrel 
passes through the blank, was ever present 
to the mind of Scott, or that his machine 
was designed or competent to perform the 
work of Kenyon's machine upon iron in that 
condition. 

These, as before remarked, are the essen- 
tial features of Kenyon's invention. The 
state of the iron is as much a part of it as 
the means and appliances by which the pro- 
cess is conducted and the result accomplish- 
ed. It is not shown by any testimony in 
the case, that these ideas were not original 
with Kenyon, nor that, until after he made 
his first model, they ever existed in the mind 
of any other person. 
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In the fossils of geology, belonging to cer- 
tain classes of animals, regular gradations 
from a low form of organism to a much 
higher one are found to exist. The con- 
trast between the highest and the lowest is 
very striking. The same thing takes place 
in the progress of inventions. Models and 
machines in the same series, upon inspec- 
tion, not unfrequently exhibit curious points 
of analogy to such fossils. Sometimes one 
will be found to reach almost the highest 
point afterward attained, but to fall short 
of it 

The difference is that between success and 
failure. When a great success is achieved 
in the field of mechanical invention, and the 
higher organism is protected by a patent, it 
is almost as certain that invasions will fol- 
low, as that there ' exists the relation of 
cause and effect Such is the voice of uni- 
versal experience. 

When the infringer is called to account 
one of two defenses is - usually set up, and 
frequently both. First, that the invention in 
one of the lower grades is substantially the 
same with that of the patentee. The confi- 
dence of the attacking witnesses is often in 
proportion to the distance in time that one is 
removed from the other. 

Their imagination is wrought upon by the 
influences to which their minds are subject- 
ed, and beguiles their memory. When the 
defense is made, it is the duty of courts and 
juries to give it effect. But such testimony 
should be weighed with care, and the de- 
fense allowed to prevail only where the evi- 
dence is such as to leave no room for a rea- 
sonable doubt upon the subject 

The other defense is, that the machine of 
the infringer is so different in principle, and 
so wide a departure from that of the pat- 
entee, as to constitute an original and inde- 
pendent invention. Questions of the latter 
kind are not difficult to deal with, and a se- 
rious error in their solution can hardly oc- 
cur. Here both these defenses are inter- 
posed. The witnesses as to the Scott ma- 
chine spoke of what occurred more than 
thirty years before. The discrepancies in 
their testimony, and its conflict with that of 
the complainants, are therefore not surpris- 
ing. 

The Kenyon invention is a valuable one. 
It had borne successfully the test of more 
than one litigation when these suits were in- 
stituted. The decision of Judge Morsell was 
not made in the case of the application, up- 
on which reissue No. 666 was founded. In 
that case there was no contest and no ap- 
peal. 

None of the defenses relied upon, accord- 
ing to my views of these cases, can avail the 
defendants. 

These remarks have been submitted to my 
learned brother, the district judge, who sat 
with me at the argument I am- authorized 
to say, he concurs in them. In preparing 
them I have had the benefit of his views and 
30 Fed.Cas.— 28 



suggestions. A decree will be entered for 
the complainants in both cases. 
[See Case jno. 2,475.] 
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Case K"o. 17,943. 

WOOD v. DENNY. 

[1 Biss. 73.] i 

District Court, D. Wisconsin. Aug. Term, 
1855. 

Rcles of Descent — Laws op Wisconsin. 

A testator bequeathed a certain sum of mon- 
ey to a person in trust, to invest in lands in 
Wisconsin, in the names of six grandchildren, 
to be conveyed to and vested in them in fee 
simple, directing that in case of the death of 
any of said grandchildren, the share of the 
child so dying shall go to and vest in his or 
her surviving brothers or sister. After the 
lands were purchased, and deeds made convey- 
ing them in fee simple to the grandchildren as 
tenants in common, one of the grandchildren 
died intestate, unmarried, and without issue. 
The undivided interest of deceased in the lands 
passed, by the laws of Wisconsin, to the grand- 
child's father, and was subject to levy and sale 
for the father's debts. 

The will of Dr. Gideon Jaquex, of the state 
of Delaware, contains the following provi- 
sions: "I give and bequeath unto my friend, 
John S. Newlin, of the city of Philadelphia, 
the sum of three thousand dollars, upon this 
special trust— that is to say, to invest the 
said sum of three thousand dollars in the 
names of my grandchildren, Edward Denny, 
Gideon J. Denny, Henry Denny, Martha 
Anne Denny, Alfred Denny, and Oswald 
Denny, in the purchase of lands in the ter- 
ritory of Wisconsin, and to be conveyed to 
and vested in my said grandchildren in fee 
simple. And it is my mind and will, and I 
do hereby declare and direct, that in case of 
the death of any, or either, of my said grand- 
children, the share of the child so dying 
shall go to and vest in his or her surviving 
brothers or sister." The lands were select- 
ed and conveyed in fee simple to the said 
grandchildren as tenants in common. Sub- 
sequent to such conveyances, Oswald Den- 
ny, one of the said grandchildren, died in- 
testate,* and in his minority. Charles G. Den- 
ny, the defendant, against whom this judg- 
ment was rendered, is the father of said 
grandchildren. The question presented on 
this motion to set aside the marshal's sale 
is, whether the undivided share of Oswald 
Denny, deceased, in the lands so selected 
and conveyed, is subject to sale under ex- 
ecution issued on this judgment. 

Jason Downer, for plaintiff. The provi- 
sion relates to the death of the testator, or, 
at most to the execution of the will. 2 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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Jarm. Wills, 621. The trust was completed 
and executed by the purchase of the lands. 
Jarm. Wills, 660, 661; Moore v. Lyons, 25 
Wend. 119; Earl v. Grim, 1 Johns. Ch. 494; 
Murray v. De Rottenham, 6 Johns. Ch. 54. 

D. A. J. Upham, for defendant, cited the 
following authorities: 4 Kent, Comm. 533; 
2 Jarm. Wills, 449, 452, 456; Defflis v. Gold- 
schmidt, 19 Ves. 566, 572; Hulburt v. Emer- 
son, 16 Mass. 240; Stones v. Heurtly, 1 
Ves. Sr. 165; Morton v. Morton, 8 Barb. 18; 
Daniell v. Daniell, 6 Ves. 297; Cutter v. 
Doughty, 23 Wend. 513; Newton v. Ays- 
cough, 19 Ves. 534. 

MILLER, District Judge. This is an ab- 
solute and unrestricted bequest of three 
thousand dollars to John S. Newlin, in spe- 
cial trust, to be invested by him in lands in 
Wisconsin, in fee simple, in the names of 
the testator's grandchildren. Upon the de- 
cease of the testator the grandchildren be- 
come vested as cestuis que trust, and cloth- 
ed with power to compel in equity the execu- 
tion of the trust. It is of little moment 
whether the provision of survivorship re- 
lates to the event of the decease of a grand- 
child or grandchildren in the testator's life 
time, or before the execution of the trust, 
as Oswald Denny died after the trust was 
fully executed. But it may be well to re- 
mark, that the law seems to be settled, that 
where the bequest is absolute and unre- 
stricted, provisions such as this one, unlim- 
ited as to time, are construed to make them 
provide against the event of the legatee 
dying in the lifetime of the testator. Courts 
have seized with avidity upon slight ex- 
pressions or circumstances, so to construe 
such provisions, to prevent a lapse, and also 
to avoid a restraint of alienation. 

.The word "share" must refer to the money, 
the subject of the bequest. And the words 
"go to and vest in," are more appropriate 
for passing the money, than real estate, 
particularly as the will appears to be drawn 
with legal precision. The bequest is to be 
construed as if the testator bad directed that 
the trustee shall make the investment in 
lands in Wisconsin, in the names of such 
grandchildren as may survive him, or as 
may be living at the time of the investment, 
immaterial whieb in this case. m 

The money was directed to be invested in 
lands in the names of the grandchildren in 
fee simple. But if the provision of survivor- 
ship were construed to relate to the lands, 
the grandchildren would not become vested 
of an estate in fee. The technical words of 
the will should be construed according to 
their legal meaning. It would not do for 
the court to attempt by construction to mould 
the fee, so as to give effect to a conjectural 
intention. The testator did not direct that 
the fee should be defeasible throughout the 
entire life of the grandchildren. 

The lands were conveyed to the grandchil- 



dren as tenants in common in fee simple; 
but there was no obligation resting on the 
trustee to accept joint conveyances. Six 
tracts or pieces of land might have been se- 
lected and purchased for the consideration 
of five hundred dollars each, and a convey- 
ance might have been made of a tract in 
severalty to each grandchild. If the will 
had directed that the conveyances to the 
grandchildren should be as tenants in com- 
mon of the lands, possibly there might be 
some plausibility in the argument that the 
word "share" should apply to the lands as 
well as to the money. If the lands had been 
conveyed to the grandchildren in severalty, 
there would not be anything to which the 
word "share" could be applied. The lands are 
not per se the subject of a limited or con- 
ditional bequest, but they are an absolute 
and unconditional investment in fee simple 
of a bequest. The grandchildren became 
seized in fee of the^ lands by virtue of the 
deeds of conveyance* to them in their own 
names, not by devise under the will. When 
the conveyances were delivered to the grand- 
children, including Oswald, the trust was 
fully executed, according to the directions 
of the will, and the office and duties of the 
trustee ceased. In executed trusts, whether 
by deed or will, the rule of law must pre- 
vail. The deeds conveying the lands to the 
grandchildren as tenants in common in fee 
simple, were in conformity to the directions 
of the will, and also according to the laws 
of this state. By section 44, c. 56, p. 317, 
Rev. St., all grants and devises of lands 
made to two or more persons, except as 
provided in the following sections, shall be 
construed to create estates in common, and 
not in joint tenancy, unless expressly de- 
clared to be in joint tenancy. 

Oswald Denny having died intestate, seized 
of an estate in fee simple, without living 
issue or a widow, by the law of Wisconsin, 
his share in the lands descended to his 
father; and being thus vested in Charles G. 
Denny, the defendant, they became subject 
to sale under execution on this judgment. 



Case !N"o. 17,943. 

WOOD v. DIXON. 

[1 Cranch, C. C. 401.] i 

Circuit Court, District of Columbia. June Term, 
1807. 

Striking- out Appeakance. 

The court will not order the defendant's ap- 
pearance to be struck out, so as to charge the 
marshal. 

The plaintiff had ordered the writ in prop- 
er person, and his appearance was so en^ 
tered on the docket. On calling over- the 
appearance docket, — 

Mr. Law, for defendant, had entered an 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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appearance for the defendant, without bail, 
although a note had been filed as to the 
cause of action. 

F. S. Key now moved to appear for the 
plaintiff, and to have defendant's appear- 
ance struck out, and defendant ruled to 
bail, or the marshal amerced. 

But THE COURT refused, because the 
marshal, by the appearance, was discharged 
from the duty of keeping the defendant in 
custody, and it is to be presumed has dis- 
charged him, and cannot retake him. 
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WOOD et al. v. DUMMER et al. 

[3 Mason, 308.] i 

Circuit Court, D. Maine. May Term, 1824. 

Corporations— Capital Stock— Trust Fund for 

Creditors— Bill in Equity— Parties — 

Jurisdiction of Federal Court. 

1. An incorporated bank divided three-fourths 
of its capital stock, before the expiration of its 
charter, among the stockholders, without provid- 
ing funds which ultimately were sufficient to pay 
its outstanding bank notes. It was Jidd that the 
capital stock was a trust fund for the payment 
of the bank notes, and might be followed into the 
hands of the stockholders. 

[Cited in Curran v. State of Arkansas, 15 How. 

f3 U. S.) 308; Cleveland v. La Crosse & M. 
Co., Case No. 2,8S7; Chicago, R. I. & P. 
R. Co. v. Howard, 7 Wall. (74 U. S.) 410; 
Winans v. McKean R. & Nav. Co., Case No. 
17,862; Putnam v. New Albany, Id. 11,481; 
Haskins v. Harding, Id. 0,196; Sawyer v. 
Hoag, 17 Wall. (84 U. S.) 621; Sanger v. 
Upton, 91 U. S. 61; Scammon v. Kimball, 
92 U. S. 369; Bowden v. Santos, Case No. 
1,716; Farrington v. Tennessee, 95 U. S. 687; 
Union Nat. Bank v. Douglass, Case No. 14,- 
375; Foreman v. Bigelow, Id. 4,934; Hatch 
v. Dana, 101 TJ. S. 213; Wilbur v. Stock- 
holders, Case No. 17,636; Mutual Building 
Fund & Dollar Sav. Bank v. Bosseiux, 3 
Fed. 837; Holmes v. Sherwood, 16 Fed. 72S; 
Scoville v. Thayer, 11 Fed. 190. Distinguish- 
ed in Walser v. Seligman, 13 Fed. 416. Cited 
in Fogg v. Blair, 133 U. S. 541, 10 Sup. Ct. 
341; Winters v. Armstrong, 37 Fed. 521; 
Gould v. Little Rock, M. R. & T. Ry. Co., 52 
Fed. 684.] 

[Cited in Baker v. Atlas Bank, 9 Mete. (Mass.) 
192. Cited in brief in BalUn v. J. & F. B. 
Friend Lace Importing Co. (Wis.) 47 N. W. 
517; Beach v. Miller, 130 111. 163, 22 N. E. 
464; Bent v. Hart, 73 Mo. 643; Bouton v. 
Smith, 113 111. 485. Cited in Chaffee v. 
Rutland R. Co., 55 Vt. 126; Clapp v. Peter- 
son, 104 111. 31; Clayton v. Ore Knob Cop- 
per Co., 109 N. C. 385, 14 S. E. 38; Com- 
mercial Fire Ins. Co. v. Board of Revenue of 
Montgomery Co., 99 Ala. 1, 14 South. 492; 
Conover v. Hull, 10 Wash. 673, 39 Pac. 168; 
Coulter v. Robertson, 24 Miss. 298; Crandall 
v. Lincoln, 52 Conn. 95. Cited in Elyton 
Land Co. v. Birmingham Warehouse & Ele- 
vator Co., 92 Ala. 407, 9 South. 133; Fear v. 
Bartlett, 81 Md. 435, 32 AtL 323; First Nat. 
Bank of Deadwood v. Gustin Minerva Consol. 
Min. Co., 42 Minn. 333, 44 N. W. 200; Fox's 
Appeal, 93 Pa. St. 417; Germantown P. Ry. 
Co. v. Fitler, 60 Pa. St. 131; Goodin v. 
Cincinnati & W. Canal Co., 18 Ohio St. 182. 
Cited in brief in Heman v. Britton, 88 Mo. 
550. Cited in Higgins v. Lansingh, 154 111. 
301, 40 N. E. 380; Hightower v. Thornton, 8 

i [Reported by William P. Mason, Esq.] 



Ga. 486. Cited in brief in Hill v. Fogg, 41 
Mo. 567. Cited in Hill v. Pioneer Lumber Co., 
113 N. C. 173, 18 S. E. 108. Criticised in 
Hospes v. Northwestern Manuf'g & Car Co., 
48 Minn. 192, 50 N. W. 1119. Cited in 
Hulings v. Hulings L. Co., 38 W. Va. 374,- 
18 S. E. 629; Jones v. Whitworth, 94 Tenn. 
602. 30 S. W. 738. Distinguished in Lamb 
v. Laughlin, 25 W. Va. 310. Cited in Landis 
v. Sea Isle City Hotel Co. (N. J, ChO 31 Atl. . 
763, 764; Leathers v. Janney, 41 La. Ann. 
1120, 6 South. 886; Lexington Life, Fire & 
Mar. Ins. Co. v. Page, 17 B. Mon. 413; 
Mann v. Pentz, 3 N. Y. 422; Mott v. Penn- 
sylvania R. Co., 30 Pa. St. 9; National Trust 
Co. v. Miller, 33 N. J. Eq. 163; O'Bear 
Jewelry Co. v. Volfer (Ala.) 17 South. 527; 
Ohio L. & T. Co. v. Merchants' Ins. & Trust 
Co., 11 Humph. 32; Reid v. Eatonton 
Manuf'g Co., 40 Ga. 98; Rouse v. Mer- 
chants' Nat. Bank, 46 Ohio St. 503, 22 N. 
E. 296; Shields v. Clifton Hill Land Co., 94 
Tenn. 123, 28 S. W. 675, 676. Cited in brief 
in Stebbins v. Edmands, 12 Gray, 204. Cited 
in Taylor v. Miami Ex. Co., 5 Ohio, 165. 
Cited in brief in Union Mut. Life Ins. Co. v. 
Frear Stone Manuf'g Co., 97 111. 538; Whit- 
well v. Warner, 20 Vt. 439.] 

2. A bill in equity for such purpose might be 
maintained by some of the holders of the bank 
notes against some of the stockholders, the im- 
possibility of bringing all before the court being 
sufficient to dispense with the ordinary rule of 
making all parties in interest parties. 

[Cited in Omaha Hotel Co. v. Wade, 97 U. S. 
21; First National Bank of Hannibal v. 
Smith, 6 Fed. 216; Dormitzer v. Illinois & 
St. L. Bridge Co., 6 Fed. 220; Swan Land & 
Cattle Co. v. Frank, 39 Fed. 461; Chicago 
Trust & Sav. Bank v. Bentz, 59 Fed. 646. 

[Cited in Adler v. Milwaukee Pat. Brick 
Manuf'g Co.. 13 Wis. 61; Brewer v. Michi- 
gan Salt Ass'n, 58 Mich. 356, 25 N. W. 377. 
Cited in brief in Livingston Co. Agricultural 
Soc. v. Hunter, 110 111. 157; Merchants' Ins. 
Co. v. Hill, 86 Mo. 468. Cited in Williams 
v. Boice, 38 N. J. Eq. 371.] 

3. In such case the decree against the stock- 
holders before the court, should be only for their 
contributory share of the debt, in the proportion 
which the stock held by them, bore to the whole 
capital stock. 

[Cited in Curran v. State of Arkansas, 15 How. 
(56 U. S.) 308; Payne v. Hook, 7 Wall. (74 
U. S.) 432; Richmond v. Irons, 121 U. S. 
45, 7 Sup. Ct. 795.] 

[Cited in Bru'ndage v. Monumental Gold & 
Silver Min. Co., 12 Or. 322. 7 Pac. 316; 
Farmers' L. & T. Co. v. Canada & S. L. Ry. 
Co., 127 Ind. 271, 26 N. B. 790; Hightower 
v. Thornton, 8 Ga. 486. Cited in brief in 
Lane v. Nickerson, 99 III. 284. Cited in 
Wetherbee v. Baker, 35 N. J. Eq. 506; Wil- 
liams v. Traphagen, 38 N. J. Eq. 58.] 

4. The holder of bank notes," payable to bearer, 
is not an assignee of a chose in action, within the 
eleventh section of the judiciary act of 1789, c. 
20 [1 Stat. 78], limiting the jurisdiction of the 
circuit court. 

[Cited in Cooper v. Thompson, Case No. 3,202.] 

Bill in equity brought by the plaintiffs 
[Joshua B. Wood and others], as holders of 
the bank notes of the Hallowell and Au- - 
gusta Bank, against the defendants [Jere- 
miah Dummer and others], as stockholders 
in the same bank, for payment of the same 
notes upon the ground of an asserted fraud- 
ulent division of the capital stock of the 
bank by the stockholders. The defendants 
put in answers, denying the fraud, but ad- 
mitting the division of the eapital stock, &c; • 
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and denying the plaintiffs' title to relief. 
-The general replication was filed, and the 
cause was set down for a hearing upon the 
whole merits, at the last October term of 
the court, upon certain admissions of the 
parties. 

Alden & Whitman, for plaintiffs. 
Bond & Longfellow, for defendants. 

STORY, -Circuit Justice. The Hallowell 
and Augusta Bank was incorporated in March, 
1804, by the legislature of Massachusetts, 
with a capital stock of $200,000, divided into 
shares of $100 each, for a term which expired 
on the first Monday of October, 1812, with 
the usual rights and privileges belonging to 
the banks in the same state. In June, 1812, 
the legislature passed an act (Act of 1812, c. 
57) continuing all the banks, whose charters 
would expire on the first Monday of October, 
1812, as corporate bodies until the first Mon- 
day of October, 1816, "for the "sole purpose 
of enabling said banks gradually to settle and 
close their concerns, and divide their capital 
stock." And by a further act, passed in De- 
cember, 1816 (Act of 1816, c. 110), the term was 
prolonged for three years from the passing 
of this last act. In January, 1813, at a meet- 
ing of the stockholders of the Hallowell and 
Augusta Bank, a vote was passed, ordering a 
dividend to be made among the stockholders 
of the bank of fifty per cent of the capital 
stock thereof; and in October in the same 
year, a vote was passed for a further divi- 
dend of twenty-five per cent, of the capital 
stock, making in the whole a dividend of sev- 
enty-five per cent, of the whole capital stock 
among the stockholders. The notes of the 
bank continued to circulate in good credit un- 
til after November, 1814; and the plaintiffs 
were, in October and November, 1814, own- 
ers in their several rights of notes of the same 
bank to a sum in the aggregate amounting to 
more than $29,000, which were presented for 
payment to the bank, and payment refused. 
The plaintiffs received certain notes of the 
directors as collateral security, but these were 
never paid. In fact one quarter part of the 
capital stock of the bank had never been paid 
in, but was secured by the notes of the stock- 
holders, called "stock notes"; and about $90,- 
000 of debts (beside stock notes) were due 
from certain directors of the bank, who be- 
came insolvent and utterly unable to pay the 
same.. So that nearly three quarters of the 
stock was lost or unpaid, either from insol- 
vency or some other cause, and left the bank 
involved, after the division of the stock, in 
deep insolvency. In June, 1812, another and 
new bank was incorporated, composed in part 
of the same persons, with the same corporate 
name. The new bank, for a considerable 
time, continued to give credit to, and circu- 
late the notes of the old bank; and the bill 
asserted the new bank to have become pos- 
sessed of the funds of the old bank to a very 
large amount. 



Such are the principal .facts; and the claim 
of the plaintiffs is to be reimbursed by the de- 
fendants, (who are owners of three hundred 
and twenty shares) out of the dividends of 
the capital stock received by- them, the 
amount of the debts .so due to the plaintiffs 
respectively, for the bank" notes above stated. 

The case is full of difficulties. The bill is 
drawn in a very loose and inartificial manner. 
It proceeds principally upon the grounds of a 
gross over issue of bank notes, and other vio- 
lations of the charter, and of a fraudulent 
dividend by the stockholders with a knowl- 
edge of their insolvency; grounds, which are 
denied by the answers, and are not 'in the 
slightest degree established in the proofs. It 
does not directly proceed upon the ground, 
that the defendants hold a trust fund applica- 
ble to the payment of the debts of the cor- 
poration; but leaves this to be picked up in 
fragments by a minute analysis of the bill. 
I pass, however, over these objections, for the 
purpose of considering that, which is the prin- 
cipal point argued in the cause, whether the 
capital stock in the hands of the stockholders 
is liable to the payment of the debts of the 
bank. 

It appears to me very clear upon general 
principles, as well as the legislative intention, 
that the capital stock of banks is to be deem- 
ed a pledge or trust fund for the payment of 
the debts contracted by the bank. The pub- 
lic, as well as the legislature, have always 
supposed this to be a fund appropriated for 
such purpose. The individual stockholders 
are not liable for the debts of the bank in 
their private capacities. The charter relieves 
them from personal responsibility, and substi- 
tutes the capital stock in its stead.. Credit is 
universally given to this fund by the public, 
as the only means of repayment. During the 
existence of the corporation it is the sole prop- 
erty of the corporation, and can be applied 
only according to its charter, that is, as a 
fund for payment of its debts, upon the 
security of which it may discount and circu- 
late notes. Why, otherwise, is any capital 
stock required by our charters V If the stock 
' may, the next day after it is paid in, be with- 
drawn by the stockholders without payment 
of the debts of the corporation, why is its 
' amount so studiously provided for, and its 
payment by the stockholders so diligently re- 
quired? To me this point appears so plain 
upon principles of law, as well as common 
sense, that I cannot be brought into any doubt, 
that the charters of our banks make the cap- 
ital stock a trust fund for the payment of all 
the debts of the corporation. The bill-holders 
and other creditors have the first claims upon 
it; and the stockholders have no rights, until 
all the other creditors are satisfied. They 
have the full benefit of all the profits made by 
the establishment, and cannot take any por- 
tion of the fund, until all the other claims on 
it are extinguished. . Their rights are not to 
the capital stock, but to the residuum after all 
demands on it are -paid. On a dissolution of 
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the corporation, the bill-holders and the stock- 
holders have each equitable claims, but those 
of the bill-holders possess, as I conceive, a 
prior exclusive equity. The same doctrine 
has been recognized by the supreme court of 
Massachusetts in Vose v. Grant, 15 Mass. 505, 
517, 522, and Spear v. Grant, 16 Mass. 9, 15. 

If I am right in this position, the principal 
difficulty in the cause is overcome. If the 
capital stock is a trust fund, then it may be 
followed by the creditors into the hands of 
any persons, having notice of the trust attach- 
ing to it. As to the stockholders themselves, 
there can be no pretence to say, that, both in, 
law and fact, they are not affected with the 
most ample notice. • 

The doctrine of following trust funds into 
the hands of any persons, who are not inno- 
cent purchasers, or do.not otherwise possess 
superior equities, has been long established. 
Lord Redesdale in Adair v. Shaw, 1 Schoales 
& L. 243, 262, lays it down in very broad 
terms. He says: "If we advert to the cases 
on this subject, we shall find, that trusts 
are enforced not only against those persons, 
who rightfully are possessed of the trust 
property, as trustees, but also against all 
persons, who come into possession of the 
property bound by the trust with notice of 
the trust; and whoever comes so into pos- 
session, is considered as bound with respect 
to that special property to the execution of 
the trust" And a very strong recognition, 
as well as application of the principle, will 
be found in Taylor v. Plumer, 3 Maule & 
S. 562, 574, even in a court of common law. 
Upon this ground, assets disposed of by ex- 
ecutors by misapplication, or existing in the 
hands of debtors, where the executor is in- 
solvent, or there is collusion, are often reach- 
ed in favour of creditors, as a trust fund. 
Hill v. Simpson, 7 Ves. 152, and the cases 
there cited fully illustrate this positions 
The cases of partnership furnish also a 
pretty strong analogy. There, in equity, 
partnership funds will be followed in favour 
of creditors into the hands of third persons. 
It is true, that, as the master of the rolls 
said in Campbell v. Mullett, 2 Swanst. 551, 
575, the equities of creditors are to be worked 
out through the medium of the partners. 
They have no lien, but something approach- 
ing to a lien, which courts of equity will re- 
gard and enforce, in all cases, where su- 
perior rights, which ought to be protected, 
do not intervene, s It is not, however, neces- 
sary to search for analogous cases; for upon 

2 See, also, Moses v. Murgatroyd, 1 Johns. Oh. 
119; Dexter v. Stewart, 7 Johns. Oh. 52: Shep- 
herd v. McEvers, 4 Johns. Oh. 136; Long v. 
Majestre, 1 Johns. Ch. 305; Riddle v. Mande- 
ville, 5 Oranch [9 U. S.] 322; Russell v. Clark's 
Ex'rs, 7 Cranch [11 U. S/j 69. ' 

3 See, also, Ex parte Ruffin, 6 Ves. 119, 127; 
Ex parte Fell, 10 Ves. 347; Ex parte Williams, 
11 Ves. 3; Ex parte Harris, 1 Madd. 583; Ex 
parte Kendall, 17 Ves. 514, 526; Murray v. 
Murray, 5 Johns. Ch. 60; Ex parte Lodge, 1 
Ves. Jr. 166; Taylor v. Fields, 4 Ves. 396; 
Young v. Keighly, 15 Ves. 557. 



the plain import of the charter, the capital, 
stock is a trust fund for creditors, and the 
stockholders, upon the division, take it sub- 
ject to aU equities attached to it. They are, 
to all intents .and purposes, privies to the 
trust, and receive it cum onere. 

Another consideration is, whether the suit 
is well founded in point of jurisdiction. The 
11th section of the judiciary act of 1789 
(chapter 20) provides, that no circuit court 
shall have cognizance of any suit to recover 
the contents of any promissory note or other 
chose in action, in favour of an assignee, un- 
less a suit might have been prosecuted in 
such court to recover the said contents, if no 
assignment had been made,, except in cases 
of foreign bills of exchange. It has been ob- 
jected, that this section prohibits the present 
suit. But my opinion is, that it is wholly 
inapplicable. In the first place, the bank 
notes were payable to bearer, and the bearer 
does not claim by" any assignment. He is 
an original holder. Bank notes pass in and 
out of the bank many times, and the property 
in them vests by mere delivery in the per- 
son, who comes fairly in possession of them. 
In the next place, the plaintiffs do not found 
their title to relief solely upon their right 
as holders of these notes. Their present 
cause of action is collateral to that right. 
Their demand against the defendants is 
original in themselves upon the non-payment 
and insolvency of the bank, and is not de- 
rived under the title of any other person. 
It never vested in any other person, and has 
never come to them by any assignment. See 
Bean v. Smith [Case No. 1,174]. 

The next" consideration's, whether the bill 
makes out a case, which upon the facts 
proved or admitted, entitles the • plaintiffs 
to relief. I have already adverted to the 
loose structure of the bill. It primarily 
charges the case, as a case of fraud; that is 
now abandoned. If it can stand, at all, it 
must be simply on the fact, that the defend- 
ants have the funds in their possession. 
That alone could not entitle the parties to 
relief, without allegations of insolvency on 
the part of the corporation or of the non-ex- 
istence of other funds. Now the bill does 
not allege, that the corporation is insolvent, 
nor that it is dissolved, nor that there is no 
other corporate property, out of which the 
debts can be paid. These are extraordinary 
omissions; and if there had been a demurrer 
to the bill, it would be difficult for the court 
to have strained hard enough to support it. 
But these defects are in some degree helped 
by the answers, which admit the insolvency 
of the corporation, and show, that in fact no 
sufficient funds for payment of its debts are 
in existence, independent of the capital stock. 
Then again the bill (notwithstanding the in- 
timations thrown out by the court on a for- 
mer hearing of the cause) does not charge, 
that the capital stock is a trust fund, ap- 
propriated by law and the charter to the 
payment of the debts, and that the surplus 
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only, after such payment, belongs to the 
stockholders. Such an allegation was most 
fit to have been made upon the grounds, on 
which ultimately the plaintiffs concluded to 
rest their case at the hearings The court is 
therefore compelled to thread it out by in- 
ference and intendment and exposition of 
the charter, as made part of the pleadings. 
Then again the bill charges the new Hal- 
lowell and Augusta Bank to be possessed of 
large funds of the old bank, which ought 
to be applied to the payment of the debts of 
the latter; and without attempting to bring 
the new bank to a hearing, the bill has, by 
the plaintiffs, been dismissed as against 
the new bank, leaving all the inferences, de- 
ducible from the charge in the bill, in full 
force against the plaintiffs. This ought to 
have been cured by an amendment of the 
bill. 

I advert to these defects, not in the spirit 
of censure, (for I am well aware, that an 
apology is found in the fact, that chancery 
proceedings have, hitherto, but in a slight 
degree engaged the attention of the bar in 
this district), but in a spirit of regret, be- 
cause they have been most embarrassing to 
the court in every step of its progress, and 
distressed it by creating a perpetual strug- 
gle between the desire to do justice to the 
parties, after so prolonged and expensive a 
controversy, and the difficulty of overcoming 
technical principles. 

The exception as to parties ranges itself 
under this head. There is no allegation in 
the bill, that the old corporation is defunct, 
so as to dispense with its being made a party. 
The answers do not deny, that it yet has a 
legal existence, and therefore afford no help 
to cure the defect. Now, if in existence, 
nothing can be more clear, than that it 
ought to have been made a party to the bill. 
It is the original debtor; its funds are to be 
applied inpayment of debts, and it would be 
wrong to touch those funds, without the 
most plenary proofs, that the debts were due, 
and the corporation had no defence. 

There is a case very much like the present 
in many of its circumstances. It is Ourson 
v. African Co., reported in 1 Vern. 121, and 
somewhat more fully as to the facts in Skin. 
S4. The plaintiff was a creditor on bond of 
the old African Company, which became in- 
solvent, but did not surrender its charter, 
and a new company was incorporated, consist- 
ing for the most part of the old members, to 
which the old company assigned its effects 
for payment of its debts. The suit was 
against the new company, for payment of 
the plaintiff's debts out of these effects, as a 
trust fund. The difficulty was, that the old 
company was not made a party to the bill. 
Lord Keeper North had some hesitation 
about the necessity of issuing process 
against the old company, because they had 
no property, on which a distringas could is- 
sue to compel them to appear. But he seems 
to have had no doubt of proceeding, if the 



company was dissolved, nor of operating on 
the fund itself. He said: "If an executor 
convey over all the estate, and go to the In- 
dies, or elsewhere not to be found, the es- 
tate shall be liable to satisfy the creditors; 
but this shall be after he hath stood out all 
process." Skin. 84, 85. The objection, how- 
ever, was finally waived, and the plaintiff 
had a decree for forty per cent, being the 
same amount as the other creditors had re- 
ceived. This difficulty in point of averment 
and proof (for the fact of dissolution is no- 
torious to all) may, however, as I think, be 
overcome. The acts of the legislature cre- 
ating the bank, and continuing its existence 
for a limited time, are made part of the bill; 
and as a prolonged existence cannot be pre- 
sumed, and is not asserted in the answers, 
the court must take it to be true, that the 
corporation expired by the legislative limita- 
tion, antecedent to the filing of the bill. Up- 
on the clearest principles it cannot be nec- 
essary to make a non-existing corporation a 
party. But then it is argued, that no de- 
cree ought to be made without making all 
the stockholders parties to the bill, for all 
are liable to contribution. I agree, that if 
proper parties are not made, the defendant 
may demur to the bill, or state it hy plea or 
answer, or may object to a decree at the 
hearing, or even obtain a reversal, in some 
cases, after a decree. Whenever, taken ei- 
ther by demurrer, or plea, or answer, or at 
the hearing, the court, if the objection is 
well founded, is not bound to dismiss the 
bill, but may retain it, giving leave to make 
new parties.* The subject as to who are 
necessary parties, and when they may be 
dispensed with, was a good deal discussed 
by the court in delivering its judgment in 
West v. Randall [Case No. 17,424]. The prin- 
cipal cases are there collected and comment- 
ed on. The general rule is, that all per- 
sons materially interested, either as plain- 
tiffs or defendants, are to be made parties. 
There are exceptions, just as old and as well 
founded, as the rule itself. Where the par- 
ties are beyond the jurisdiction, or are so 
numerous, that it is impossible to join them 
all, a court of chancery will make such a de- 
cree, as it can, without them. Its object is 
to administer justice, and it will not suffer 
a rule, founded in its own sense of propriety 
and convenience, to become the instrument of 
a denial of justiee to parties before the court, 
who are entitled to relief. What is practicable 
to bring all interest before it, will be done. 
What is impossible or impracticable, it has 
not the rashness to attempt, but it contents it- 
self with disposing of the equities before it, 

* Cooper, Eq. PI. 33, 289; Mitf. Eq. PI. 144, 
145; Jones v. Jones, 3 Atk. 110; Wyatt, Pract. 
Keg. 299; 1 P. Wms. 428, 599; 3 P. Wms. 
331; Palk v. Clinton, 12 Ves. 48, 58; Bishop of 
Winchester v. Beavor, 3 Ves. 314; Attorney 
General v. Jackson, ll Yes. 365; Millegan v. 
Mitchell, 3 Cranch [7 U. S.] 220; Cockburn v. 
Thompson, 16 Ves. 321, 325; Madox v. Jackson, 
3 Atk. 406. 
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leaving, as far as it may, the rights of other 
persons unprejudiced. In respect to the ex- 
ception on account of the numerousness of 
parties, the question has been discussed and 
acted upon in many cases, particularly in 
Ohancey v. May, Prec. Ch. 592; Leigh v. 
Thomas, 2 Ves. Sr. 312; Lloyd v. Loaring, 6 
Yes. 773; Adair v. New River Co., 11 Ves. 
429; Good v. Blewitt, 13 Ves. 397; and Cock- 
burn y. Thompson, 16 Ves. 320.5 The result 
of the whole cases is, that where the par- 
ties are so numerous, that it is inconvenient 
or impracticable to bring all before the 
court, the rule, "which is founded on the con- 
sideration of public good, shall not be ap- 
plied, since it would defeat the purposes of 
justice. 

Now, no case could afford a stronger illus- 
tration for the application of the principle, 
than the present. Here, the capital stock is 
divisible into 2,000 shares of 100 dollars 
each. Every share is transferable, and may 
be unlimitedly assigned to any persons -what- 
soever, whether citizens or aliens, residents 
or non-residents. It is obviously impractica- 
ble in such a case to bring all the stockhold- 
ers before the court Many of them may 
reside, and probably do reside, in other 
states; and the court must presume, that the 
shares are very variously distributed. There 
is no complaint, that the defendants now be- 
fore the court do not represent effectually the 
interests adverse to the plaintiffs, or that the 
struggle is not maintained with all due le- 
gal pertinacity. Nor is it pretended, that the 
other stockholders have means of affording 
a more effectual defence to the defendants 
in respect to their own particular interests. 
The objection is now made upon dry tech- 
nical principles of strict right, and upon 
these it cannot and ought not to be sus- 
tained. The case of the City of London v. 
Richmond, 2 Vern. 421, 2 Eq. Cas. Abr. 86, 
Prec. Ch. 156, 1 Brown, Pari. Cas. 516, is in 
point. There, the city had granted a lease 
of certain water to one A, who afterwards 
assigned over the lease to trustees in trust 
for the holders of the shares, (900 shares) in- 
to which it was divided. The rent being 
unpaid, the bill was brought against the as- 
signees and some of the shareholders; and 
upon an objection, that all ought to have 
been joined, it was expressly overruled, up- 
on the ground of its impracticability. There 
is an anonymous case in 2 Eq. Cas. Abr. 166, 
pL 7, to the same effect. Certain persons 
became subscribers to a bank to be author- 
ized by parliament, and £6,000 was expended 
in endeavoring to effect the object. The per- 
sons, who had advanced the £6,000, brought 
their bill for repayment against sixteen out 
of two hundred and fifty subscribers. The 
court overruled the objection taken for want 

5 See, also, Wendell v. Van Rensselaer, 1 
Johns. Ch. 344; Wiser v. Blachly, 1 Johns. Ch. 
437; Brasher's Ex'rs v. Vancortlandt, 2 Johns. 
Ch. 242; Van Vechten v. Terry, 2 Johns. Ch. 
107. 



of all the subscribers, because the plaintiffs 
sought to recover only their proportion of 
the loss from the defendants. 

Upon the whole, my opinion is, that the 
objection of the want of sufficient parties 
cannot be maintained. We may then pro- 
ceed to the merits of the defence, as dis- 
closed in the answers. One ground there 
taken is, that the demands of the plaintiffs 
respectively are barred by the statute of 
limitations. But this bar to a decree can- 
not, upon the facts, be sustained. The rights 
of the plaintiffs accrued as against the de- 
fendants within six years; for until a refus- 
al of payment by the bank of its notes, fol- 
lowed by an inability to . discharge them, 
there was no cause of proceeding in equity 
against the defendants. There is no posi- 
tive bar to suits in equity; but whenever 
any limitation is adopted, it is ordinarily 
regulated by analogy to the common law. 
Here,. the claim is against a trust fund in 
the hands of the defendants; and in cases, 
not of constructive, but of express trusts, so 
long, at least, as they are not encountered 
by an adverse possession and denial of 
right, the statute of limitations does not be- 
gin to run. I should have very great diffi- 
culty in allowing a bar of the statute of 
limitations to operate in a case of this na- 
ture, unless where the circumstances of neg- 
ligence on one side, and of positive denial of 
right on the other were very cogent. Here 
the capital stock was actually divided, to 
the amount of $150,000, in January and Oc- 
tober, 1813, at a time when it was perfectly 
weP known, or ought to have been known, 
that a very large number of bank notes, 
amounting, I believe, to more than $90,000, 
were due, and outstanding against the bank. 
If what has fallen from the bar be correct, 
this large amount remains yet unpaid. How 
was its payment provided for? Simply by 
the notes due to the bank, then outstanding, 
the productiveness of which could not be 
then ascertained, and the utter insolvency 
of the debtors has been since fully estab- 
lished. These notes, indeed, to an amount 
of more than $140,000 (including the stock 
notes, for the unpaid quarter part of the 
capital stock,) were due almost entirely from 
the directors of the bank, from whose official 
misconduct the stockholders ought certainly 
to derive no benefit, if they are not to be af- 
fected with any private responsibility. 

The only other ground, suggested as a de- 
fence by the defendants is, that they have 
been guilty of no fraud, and that the division 
of the capital stock was an act authorized by 
law; and there is no equity to relieve the 
plaintiffs by throwing the loss on the stock- 
holders. The answer to this argument, for 
such it is, has already been given. The stock- 
holders have no right to any thing -but the 
residuum of the capital stock, after payment 
of all the debts of the bank. The funds in 
their hands, therefore, have an equity at- 
tached -to them, in favour of the creditors, 
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which it is against conscience to resist. To 
he sure, the plaintiffs might, if their hill had 
heen properly framed, have shown a much 
stronger ease for equity, and might have 
shown due diligence in attempting to enforce 
their rights. I allude to the known facts of 
the various suits at common law, some of 
which have heen cited at the har, and others 
brought to this court for decision, in which 
great efforts have heen made to obtain a rem- 
edy at law, by the bill-holders, without suc- 
cess. 

The next question is, what sort of decree 
the plaintiffs are entitled to. Are they entitled 
to a decree, to the full amount of the divi- 
dends received by. the defendants respective- 
ly, towards payment of the debts due from 
the bank to them, or are they entitled only 
to a pro rata payment out of that dividend, 
in the proportion, which the stock, held by 
the defendants, bears to the whole capital 
stock? The bill does not allege, that the other 
stockholders, who have received dividends, 
are insolvent, or out of the jurisdiction of the 
court. Nor does it state what the amount of 
the debts due from the bank to bill-holders, 
or others, is. It would have been desirable, 
as far as it was practicable, that all the other 
creditors, who had a common interest, might 
have heen brought before the court. But nei- 
ther party has urged it, or waived any formal 
objection to the introduction of them. The 
court, therefore, in proceeding to do equity 
to those before it, must take care that it is not 
the instrument of injustice to others who are 
not represented. Non constat, if the whole 
fund is taken from the defendants in favour 
of the plaintiffs, that there will remain any 
solvent stockholders, from whom the other 
creditors can claim any share. It is true, in 
the case of City of London v. Richmond, 2 
Vern. 421, 1 Brown, Pari. Cas. 518, that, 
though all the parties in interest were not 
before the court, the full rent was decreed. 
But that ease furnishes no rule for the pres- 
ent, for there the trustees of all the share- 
holders were before the court, and they were 
the assignees of the estate, and therefore held 
it liable to the rent. In the anonymous case 
in 2 Eq. Cas. Abr. 166, pi. 7, the decree was 
only for a proportion of the money expended. 
But there the bill asked for no more. I rather 
incline to think that the judges in the cases 
in 15 Mass. 505, and 16 Mass. 9, meant to in- 
dicate an opinion in favour of the hill-holders 
only for a proportion, unless special circum- 
stances were made out, such as insolvency, 
&c. 

What would he the effect of the introduction 
of an averment of the insolvency of the other 
stockholders, or their being out of the juris- 
diction, or of other circumstances denoting a 
peculiar equity, in a bill of this nature, it is 
not now necessary to decide. See Madox v. 
Jackson, 3 Atk. 405; Attorney-General v. Jack- 
son, 11 Yes. 365. Taking into consideration 
the manifest defects of the present bill, tfc-e 
long delay in instituting the present suit 



(which is not accounted for in any averments 
framed for this purpose,) the possible, nay, 
probable intermediate insolvencies of some of 
the stockholders, the injustice which may 
arise to other creditors of the bank, not be- 
fore the court, by any other course, I have 
come to the conclusion, that our duty is best 
performed by holding the plaintiffs entitled to 
a decree, that the defendants pay out of the 
dividends of the capital stock received by 
them, so much of the debts due to the plain- 
tiffs, as the number of shares held by them in 
the same capital stock (viz. 320 shares) bears 
to the whole number of shares in the capital 
stock (viz. 2,000 shares). 

There is much force in the suggestion, that 
the corporation books have been withdrawn 
and secreted, so that the plaintiffs were una- 
ble originally to ascertain who the other 
stockholders were. But this difficulty might, 
in some measure, have heen overcome by apt 
averments in the bill; and the disclosure of 
the names of several stockholders in the an- 
swers puts the plaintiffs in possession of facts, 
by which, at their choice, they might by an 
amendment have brought those persons be- 
fore the court, or have assigned a sufficient 
reason for the omission. 

My judgment accordingly is, that the de- 
fendants are to pay the plaintiffs, in the pro- 
portion already intimated, and no further. 
Decree accordingly, with costs. 

In 2 Vern. 396, there is a note stating, that 
in the case between Dr. Salmon and the Ham- 
burg Company, the members in their private 
capacities were made liable, the company hav- 
ing no goods. That case is not reported in any 
other book, and the circumstances of it are not 
therefore known. 



Case No. 17,945. 

WOOD et al. v. FOBREST et al. 

[2 Cranch, C. C. 303.] i 

Circuit Court, District of Columbia. April Term, 
1822. 

Replevin Bond — Validity. 

It is not necessary to the validity of a replevin 
bond that the plaintiff in replevin should be bound 
in the bond. 

Debt upon a replevin bond. The bond was 
in this form: "Know all men, by these pres- 
ents, that we, Biehard M. Scott, trustee of 
Mrs. Elizabeth C. Watson, and Henry For- 
rest, James Watson, and J. G-. Slye, of Wash- 
ington county and District of Columbia, are 
held and firmly bound unto Bazil Wood and 
Henry B. Robertson," etc., but was executed 
by the last-named + hree obligors only, Mr. 
Scott not having signed or sealed it. The 
condition was in the usual form, but it stat- 
ed, in its recital, that the writ of replevin, 
which was about to be sued out, was "to be 
returnable to the said circuit court next to 
be held at the city of Washington, in the 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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District of Columbia, on the of 

next." The defendants, after oyer, demur- 
red generally to the declaration. 

Mr. Randall, for defendants, contended 
that the bond was void, because not taken 
according to the directions of the statute 
of 11 Geo. II., c. 19, § 23, which, in case of 
replevin for distress taken for rent, requires 
the bond to be taken "from the plaintiff and 
two responsible persons as sureties." So, a 
bail bond, the condition of which is not con- 
formable to the statute, is void. 5 Com. Dig. 
€46, 647. 

Mr. Jones, contra. That might perhaps 
have been a ground for a motion to quash 
the replevin, but the defendants cannot now 
take advantage of it. The blank, in the con- 
dition as to the day of sitting of the court, 
is immaterial, as it states it to be "the said 
circuit court nest to be held at the city of 
Washington," the time for the holding of 
which is made certain by law. 

THE COURT took time, during the vaca- 
tion, to consider the case, and, at the next 
term, rendered judgment upon the demur- 
rer, for the plaintiffs; and the plaintiffs ex- 
ecuted a writ of inquiry, and the jury as- 
sessed their damages to the full amount of 
the debts and costs for which the property 
had been taken in execution by the plain- 
tiffs, who were constables. 



Case No. 17,946. 

"WOOD v. FRANKLIN. 

[3 Cranch, C. C. 115.] * 

Circuit Court, District of Columbia. May Term, 
1827. 

Debt on Replevin Bond— Sufficiency of Pleas. 

In an action of debt upon a replevin bond, set- 
ting forth the condition and averring _ special 
breaches, the plea of general performance is a bad 
plea; so is the plea of non damnificatus; so is the 
plea that the plaintiff had no property in the 
goods replevied; so is the plea of nul tiel record 
if no record is averred in the declaration; and so is 
a plea to the whole declaration, which is an an- 
swer to a part only. 

Debt on a replevin bond given in the suit 
of Arguelles v. Wood [Case No. 520]. The 
declaration set forth the condition of the 
bond, and averred (1) that Mrs. Arguelles 
did not prosecute her writ with effect; (2) 
that she did not establish a lawful right 
to the goods replevied; (3) nor return the 
goods, although a return was awarded by 
the court; and (4) that she did not pay the 
damages and costs adjudged by the court. 

The defendant, at the last term, had leave 
to amend his pleading, and now offered to 
plead (1) general performance; (2) as to so 
much of the declaration as averred that the 
plaintiff had recovered a judgment against 
Mrs. Arguelles, no such record; (3) non dam- 
nificatus; (4) that the goods were the prop- 
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erty of Mrs. Arguelles, without this, that the 
plaintiff had any property in the same. 

R. S. Coxe, objected to the receiving of 
these pleas, under the leave to amend, be- 
cause they would be all bad upon demurrer. 
The pleas of "general performance and non 
damnificatus are bad after assignment of 
special breaches. The plea of no such rec- 
ord is bad, because no record was averred 
in the declaration. The plea that the plain- 
tiff had no property in the goods replevied 
is bad, because no such property was aver- 
red in the declaration; and the plea is whol- 
ly impertinent and immaterial. 

The defendant also pleaded that the court 
did not order a return; but this plea being 
pleaded to the whole declaration, when it 
is only an answer to one of the breaches 
assigned, is also bad: 

And of this opinion was THE COURT, 
who rejected the pleas (nem. con.). 

The authorities cited were Cutler v. South- 
ern, 1 Wms. Saund. 116; 2 Chit. PI. 528, 
note a; Postmaster General v. Cochran, 2 
Johns. 413; Brackenbury v. Pell, 12 East, 
588. 



i [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 17,947. 

WOOD v. GOLD. 

[4 McLean, 577.] i 

Circuit Court, D. Michigan. June Term, 1849. 

Foreign Administrator— Right to Sue, 

1. Letters of administration can only authorize 
the individual- to administer on the estate of the 
deceased, within the state in which they were 
granted. 

[Cited in Leonard v. Putnam, 51 N. H. 250.] 

2. Suit cannot be brought in any other state, 
without the sanction of said state. 

[This was a suit by Jetbro Wood's admin- 
istrator .against Amos and Daniel Gold.] 

Baker & Willard, for plaintiff. 
Mr. Gould, for defendants. 

MeLEAN, Circuit Justice. A motion is 
made for a nonsuit, on the ground that suit 
is brought under letters of administration 
granted in the state of New York. Letters 
of administration do not authorize a suit to 
be brought by the administrator in any other 
state. Except by sanction of other states, 
-they can only operate within the jurisdic- 
tion under which they were issued. The 
statute of Michigan requires letters to be 
taken out in this state, to exercise the du- 
ties of administrator here, or to bring suit. 



WOOD (HOPKINS v.). See Case No. 6,693. 



Case No. 17,947a. 

WOOD v. The DNFANTA. 
[See Case No. 7,030.] 



i [Reported by Hon. John McLean, Circuit 
Justice.] 
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Case Wo. 17,948. 

WOOD v. LOUISIANA. 

[5 Dill. 122.] i - 

Circuit Court, E. D. Missouri 1878.2 

Municipal Corporati6xs— Invalid Bonds— Rem- 
edy OF PURCHASER — IMPLIED ASSUMPSIT. 

A municipal corporation issued bonds valid on 
their face, but in fact void, because they were 
antedated to evade the registration act, and were 
not registered. The corporation had power to 
borrow money, and the proceeds of the bonds 
passed into the city treasury and were used for 
lawful purposes. Held, that the corporation was 
liable in an action for money had and received to 
the purchaser of the bonds or his assignee, not 
for the amount of the bonds, but for the amount 
of money actually paid for the bonds to the cor- 
poration, with simple interest thereon. 
[Cited in Gause v. City of Clarksville, Case No. 
5,276; s. a, 1 Fed. 357. Distinguished in 
Hall v. Scott County, 7 Fed. 342. Cited in 
Dorian v. City of Shreveport, 28 Fed. 295; 
-Morton v. City of Nevada, 41 Fed. 588.] 

This was an action for money had and re- 
ceived by the defendant from the plaintiff 
[Thomas J. Wood] in part, and in part from 
the plaintiff's assignors. The city received 
the moneys sued for as the consideration of 
certain bonds issued by it, and antedated so 
as to evade the local registration act of 
March, 1872, which was construed in An- 
thony v. Jasper County [Case No. 488], Ap- 
parently the bonds were valid. If the true 
date had been that named in the bonds, no 
registration was necessary. The bonds were 
never registered, and for this reason the city 
repudiated any obligation to pay, them. The 
plaintiff and his 'assignors did not know 
that the bonds had been antedated. The de- 
fendant demurred to the petition, 

C. H. Krum, for plaintiff. 
David Wagner and D. P. Dyer, for defend- 
ant. 

TREAT, District Judge. This is a suit for 
money had and received by the defendant 
from the plaintiff and plaintiff's assignors. 
The officers of the defendant, in order to 
evade the Missouri act of March, 1872, re- 
quiring registration, antedated certain bonds, 
which subsequently were bought by the 
plaintiff and his assignors, in open market, 
at ninety cents on- the dollar. Those bonds 
were void for nonregistry. If they had not 
been antedated— that is, if they had been 
executed and issued in fact as on their face 
they purported to have been— they would 
have been valid and obligatory. 

As the city had power to borrow money 
for the purposes denned in its charter, is it 
to be held liable for the money thus bor- 
rowed through sale of bonds which were 
void from noncompliance with the registry 
act? The fraudulent contrivances of the de- 
fendant's agents, whereby through invalid 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
2 [Affirmed in 102 U. S. 294.] 



bonds they obtained the money of the plain- 
tiff and his assignors, ought not to preclude 
the plaintiff from recovery, if he was a bona 
fide holder for value, to the extent that the 
defendant actually received the money there- 
for, provided there was lawful authority to 
borrow money for the purpose for which the 
same was received and used. If money was 
obtained by the defendant through such in- 
valid contrivances, and the same could have 
been lawfully borrowed in another manner, 
and if the money thus procured was received 
and used for lawful purposes, why should 
not the defendant be held liable? The 
bonds, as stated, were invalid, as such, and 
no suit could be maintained thereon. They 
were bought, innocently, in the open mar- 
ket, from the duly constituted and recog- 
nized agents of the defendant, at the rate 
named, and the net sum received (eighty- 
five cents on a dollar) passed into the city 
treasury and was disbursed for lawful pur- 
poses. Full and detailed reports of receipts 
and disbursements concerning the same 
were made from time to time, and received 
the sanction of the mayor and city council. 
There is no doubt that the plaintiff, as to all 
except two, of the bonds, bought them direct- 
ly from the city's agents, at the rate named, 
and paid to said agents accordingly. As to 
the other two bonds, the facts are that they 
were sold under like circumstances to the 
respective assignors of the plaintiff, at the 
same rate, and subsequently bought of said 
assignors, bona fide, for the same price. 
• It is of the first importance to bear in mind, 
however, that the city could neither bor* 
row nor expend money except when author- 
ized by its charter and the law. It cannot 
set up the fraudulent or unlawful contrivan- 
ces of its agents, whereby plaintiff's money 
was procured and used for lawful purposes, 
as a defence in this action, if the plaintiff 
or purchaser was not in pari delicto as to said 
wrongful conduct. 

As to the bonds bought not directly from 
defendant's agent, the assignee is subrogat- 
ed to the rights of the assignor. This has 
been settled in this circuit (Shirk v. Pulaski 
County [Case No. 12,794]), and if not direct- 
ly adjudged, at least broadly intimated, by 
the supreme court of the United States. 

The next inquiry is not free from doubt 
The fund commissioner was not to sell the 
bonds for less than eighty-five per cent, of 
their face value. He did pay that sum to 
the defendant, five per cent, having been 
used for commissions and expenses of sale. 
The city was prohibited from increasing its 
debt, but was bound to meet its existing in- 
debtedness. To meet that indebtedness and 
current expenses, including the expenses of 
negotiating this loan or borrowing the sum 
needed, the plaintiff's ninety per cent, was 
received. That sum, therefore, was had and 
lawfully applied, and the defendant must 
answer therefor. Of course, the plaintiff 
can receive interest only at the rate of six 
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per cent on the sum so advanced by him or 
his assignors, from the date when payment 
of interest ceased. 

It is unnecessary to distinguish, more clear- 
ly, this case from one where, through the 
fraudulent acts of a municipal agent, money 
has heen procured by him for unlawful pur- 
poses, or through him passed to the munici- 
pality for unlawful objects and been so used. 
The doctrine, not of fraud alone, would, in 
such a case, have to be considered with ref- 
erence to the respective parties, but also the 
doctrine of ultra vires. 

The case before the court is, in its worst 
aspects, simply this, to wit: A procure- 
ment through unlawful means of a given 
sum of money, which was received by the 
principal and by the latter lawfully used; the 
lender being innocent that the means used 
were invalid. A municipality can exercise 
no powers not conferred upon it, nor can it re- 
sort to forbidden means to accomplish a pro- 
hibited result It necessarily acts through 
agents, and it is important that such agents 
should be restricted in their agency to pre- 
scribed modes of action. But suppose they 
violate such prohibitions, or transcend wil- 
fully the restrictions imposed on them, yet 
the fruits thereof, being received by them, 
are applied to the lawful objects of the mu- 
nicipality; and suppose the lender, in igno- 
rance of any fraudulent devices of the kind, 
parts with his money in good faith, and the 
municipality has had and used the money 
so procured for lawful purposes, or still has 
it in its treasury, shall it refuse to refund 
the same? 

It is not necessary to go into an inquiry in 
this case as to matters wherein an agent on 
one side, and the party dealing with him on 
the other, are in pari delicto. Here we have 
the recognized agents of the city under- 
taking to raise funds for lawful purposes, 
and by antedating the bonds raising said 
funds, giving, as evidence of the money 
borrowed, bonds which, for statutory rea- 
sons, could not be enforced as bonds. The 
purchaser- of said bonds, or (what is the 
same) the lender to the borrowing city, 
parts with his money, which the city receiv- 
ed and lawfully used, although the purchas- 
er or lender received as evidence of what 
he advanced the bonds on which he could 
not recover directly; is he, therefore, to lose 
the money so by him loaned and used by 
the city? One who deals with a municipal- 
ity must be sure that it is acting within its 
corporate powers. If its Agents are acting 
beyond such powers, he deals at his peril. 

If the municipality has the power to raise 
funds for prescribed purposes, but is forbid- 
den to raise them in the manner adopted 
by its agents, may the innocent lender hold 
the city liable as for money had arid re- 
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ceived, notwithstanding the funds came into 
its possession through prohibited means used 
by its agents? Here a technical question is 
encountered. If the lender knows that the 
means are unlawful (taking cognizance of 
the law as to said means), shall he have 
the aid of the court to recover? But if, 
through the designed fraud of the city's 
agents, he is innocently misled into the pur- 
chase of the bonds, which on their face are 
outside of the prohibitions of the statute, 
and the city receives the avails thereof, and 
uses such avails in a lawful way, shall he 
be remediless? 

"The broad distinction must be recognized 
between an effort to enable a municipality to 
exceed the limits fixed to its indebtedness, 
and a resort to prohibited means to raise 
funds for a lawful purpose. It was a posi- 
tive requirement that the obligations of the 
city should not exceed a specified amount, 
with exceptions as to past indebtedness. It 
was also a positive requirement that future 
bonds should be registered in conformity 
with the act of March, 1872. 

It appears from the evidence that the 
bonds in question, heretofore pronounced in- 
valid for nonregistry, were the means 
through which plaintiffs money went into 
the treasury of the city, and was used for 
lawful purposes; and it appears also that 
the -purchaser of the bonds did not know of 
the false antedating. The rules invoked con- 
cerning the relationship of vendor and ven- 
dee in open market as to municipal bonds, 
cannot affect this case; for those rules per- 
tain solely to vendors (other than the ob- 
ligors) and their vendees. The obligor's lia- 
bility still remains, and depends on consid- 
erations entirely distinct jfrom those arising 
between an ordinary vendor and vendee. 

This is a suit as between the obligor of 
the bond and the assignee thereof. The bond 
being for statutory reasons void, the as- 
signee is not protected by the law merchant 
The equities of the original transactions are 
open, and evidence thereon has been had. 
The assignee being subrogated to all the 
rights of the first assignor, may recover from 
the obligor what he (that assignor) actually 
paid, and no more. He cannot recover on 
the bond, because that was invalid, and 
■hence not obligatory, but is entitled to a 
recovery of what the city actually received 
from the first vendee ofc-the bond. If ninety 
cents on a dollar were paid, as heretofore 
stated, that is the amount of the recovery, 
with six per cent interest on what is due. 
Dill. Hun. Corp. § 730, and notes. 

Judgment accordingly. 

See Gause v. Clarksville [Case No. 5,276.] 

[This case was taken by writ of error to the 
supreme court, and the judgment was there 
affirmed. 102 U. S. 294.] 
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Case No. 17,949. 

WOOD v. The LUMBERMAN. 

[3 Hughes, 542.] i 

District Court, E. D. Virginia. 1S79.2 

Lien on Vessel — Waiver. 

Where a purchaser of a vessel, who takes pains 
before purchasing to ascertain the claims against 
her and to see them settled, is informed by a 
•claimant (who is afterwards the libellant) that he 
has but one small claim, which is afterwards 
paid, and this claimant fails to inform him of the 
•existence of a negotiable note given in payment of 
another claim which is receipted, and which the 
vendor shows as receipted to" the purchaser, held, 
that this negotiable note is not a hen upon the 
vessel. 

In admiralty. In this case John E. Wood 
libels the tug for the amount of $104.24, the 
price of coal furnished the tug while it was 
owned by C. H. Hostetter. The tug was 
soon afterwards purchased by Brillinger, 
the present claimant and. owner. The law 
of Virginia gives a lien to material men 
upon domestic vessels. Wood, through his 
agent, had given a receipt for the amount 
of his bill for coal, in which no mention was 
made of a promissory note taken by Wood 
in payment of the bill. Brillinger saw this 
receipt, but heard nothing of the note, be- 
fore he paid for the tug. 

Further facts in the case were the follow- 
ing: Before Brillinger purchased the steam- 
er of 0. H. Hostetter he required the latter 
to settle all bills against her, so that there 
should be no claim made after he should be- 
come the owner. This Hostetter did, with 
the exception of a few small bills which 
Brillinger was willing to assume, or trust 
to be paid. Among other bills produced to 
Brillinger by Hostetter as having been paid, 
was that of the libellant, filed with Bril- 
linger's answer, and now attached to this 
paper. If Brillinger had suspected that the 
bill had not been actually paid, .he would 
have deducted it from the purchase-money, 
as he did in the case of some small bills he as- 
sumed. He also made inquiries, so far as he 
could, as to outstanding bills against the steam- 
er before he would run the risk of a final set- 
tlement He went with H. H. Hostetter, 
brother of C. H. Hostetter, who was in the 
employment of the latter, to see libellant. 
Did not see him, but saw libellant's brother, 
who seemed to have charge of the business. 
On inquiry, he said he had nothing against 
the steamer but a small bill for coal, but 
that they had a note against O. H. Hostet- 
ter which would soon be due, and he hoped 
he, H. H. Hostetter, would provide for it. 
This small bill was soon after paid by H. H. . 
Hostetter. This was just after O. H. Hos- 
tetter had left the state, and his disappear- 
ance had been talked of. After Brillinger 
had purchased and paid for the steamer he 
got coal from libellant, and paid bill when 



i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
2 [Affirmed by circuit court; case unreported.] 



presented, but nothing was said to him about 
the steamer owing anything for which O. H. 
Hostetter had contracted, except the small 
bill paid afterwards by H.- H. Hostetter, as 
mentioned. 

H. H. Hostetter confirmed the testimony 
of Brillinger as to the statement of libellant's 
clerk or superintendent at the yard, and the 
payment of the small bill by him as mention- 
ed. 

Captain Brown said he remained in charge 
of steamer after Hostetter sold to Brillinger; 
that once after Hostetter had left, when he 
was taking in some coal, he spoke to the 
younger Wood about Hostetter having gone 
off leaving debts, etc.; and that Wood said 
Hostetter left in debt to them, but that he 
did not owe them anything they could make 
out of the boat 

L. D. Starke, for libellant. 
W. H. C. Ellis, for respondent 

HUGHES, District Judge. I think, on the 
facts of this case (the libellant having given 
a receipt for his claim, in which he made 
no mention of his note, and by which Bril- 
linger, who saw it was thrown off of his 
guard, and Wood's brother or clerk having 
declared to Brillinger that the house had 
no claim on the tug), that the lien was waiv- 
ed, and the purchaser took the vessel clear 
of the lien. 

The decree given under this decision was af- 
firmed on appeal by Bond, Circuit Judge. 
[Case unreported.] 



Case No. 17,950. 

WOOD et al. v. LUSE et al. 

[4 McLean, 254.] i 

Circuit Court, D. Michigan. June Term, 1847. 

Judgment — Motion to Set Aside. 

1. A judgment can not be set aside on motion, 
after the term in which it was rendered. 

[Cited in The Illinois, Case No. 7,003; Shu- 
ford v. Cain, Id. 12,823; U. S. v. Millinger, 
7 Fed. 189; U. S. v. Walsh, 22 Fed. 648.] 

2. In New York it is otherwise. 
[Cited in The Illinois, Case No. 7,003.] 

3. But the supreme court follow the common- 
law doctrine on this subject. 

[Cited in The Illinois, Case No. 7,003.] 

[Proceeding by Wood, Grant & Wood 
against Luse & Niles.] 

Mr. Davidson, for plaintiffs. 
Joy & Porter, for defendants. 

McLEAN, Circuit Justice. This is a motion 
by defendants to set aside certain proceed- 
ings, as well in the above cause as in another, 
in both of which judgments had been obtain- 
ed more than six years ago. An affidavit is 
filed as the foundation of the motion. If the 
motion was not objectionable on other ground, 

i [Reported Dy Hon. John McLean, Circuit Jus- 
tice.] 
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It is clear that the proceeding on the original 
suit and the notes on which it was founded, 
could not he revised in this manner. If the 
judgment was irregularly entered, as if no no- 
tice had heen served on the defendants, so 
that it could not otherwise he considered 
than as a nullity, the court would entertain 
the motion. In New York, motions to set 
aside a judgment which had been entered at 
a preceding term, or perhaps years before the 
motion, are frequently made and acted upon, 
"as their merits may require. But by the 
common law, the judgment of a previous term 
can not be set aside on motion. And this is 
the doctrine of the supreme court. It is ad- 
mitted that relief, in modern practice, is 
given on motion where, formerly, an audita 
querela was necessary. But this does not ap- 
ply to the solemn judgments of the court. A 
clerical error in the entry of the judgment 
will be corrected at any time, but judgments 
can not be set aside on motion, after the term 
at which they were entered. The motion is 
overruled. 



WOOD (McINTIRE v.). See Case No. 8,- 
825. 

WOOD (MANHATTAN MEDICINE CO. v.). 
~ Cas " """"* 



See Case No. 9,026. 



Case Wo. 17,951. 

WOOD v. MANN et aL 

p. Sumn. 506.] i 

Circuit Court, D. Massachusetts. Oct Term, 
1833. 

Conveyance Procured by Fra.cd-Bii.i- to Set 

Aside— Defenses— Bona Fide Purchaser 

— Argumentative Pleading. 

1. Where a bill in equity was brought to set 
aside a conveyance asserted to have been pro- 
cured by fraud, and one of the defendants plead- 
ed, that he was a bona fide purchaser under the 
grantee of parcel of the premises, without notice 
of the asserted fraud, and that he had paid a 
part of the consideration money, and that the 
residue was secured, by mortgage, held, that this 
plea furnished no bar to the bill; that it should 
have averred, that the whole consideration of the 
purchase had been paid before notice of the plain- 
tiff's title. 

[Cited in Livingston v. Story, 11 Pet. (36 U. 

S.) 393; Pierpont v. Fowle, Case No. 11,- 

152.] 
[Cited in Dugan v. Vattier, 3 Blackf. 248, note. 

Cited in brief in Richards v. Stanley, 50 Vt. 

151.] 

2. The above plea overruled absolutely, and the 
party ordered to answer generally. 

3. A bona fide purchaser, for a valuable con- 
sideration, and without notice, under a fraudulent 
grantee, would hold the estate at law against the 
original grantor. 

[Cited in Re Estes, 3 Fed. 142; Dowell v. 

Applegate. 7 Fed. 887J 
[Cited in Hovey v. Hobson, 53 Me. 452.] 

4. Query, whether a bona fide purchase, for a 
valuable consideration, without notice, is a good 

i [Reported by Charles Sumner, Esq.] 



bar in equity to a legal title asserted, as it is to 
an equitable title. 
[Cited in Townshend v. Simon, 3S N. J. Law, 
242.] 

5. The following was the denial in the plea of 
the notice of the fraud asserted in the bill; name- 
ly, "that this defendant had no notice whatever 
of any title, claim, or demand of the complainant, 
or of any other" person, to or in the lands so pur- 
chased by this defendant, as aforesaid, which 
would affect the same, or any of them, or any 
part thereof." Held, that this is argumentative 
and insufficient. It should expressly and in terms 
deny, by proper averments, notice of the fraud 
charged in the bill. 

6. The bill charged notice of the asserted fraud 
against one of the defendants, in general terms, 
to wit, "that the defendant then- and there well 
knowing all and singular the premises," etc. 
Held, that the bill should be amended so as to 
charge the notice more directly. 

Bill in equity to set aside a certain con- 
veyance, made by the plaintiff [Josiah Wood, 
Jr.] to one John R. Adams (a defendant), as- 
serted to have been procured by fraud and 
imposition upon the plaintiff. The bill aver- 
red, that Elisha Fuller, one of the defend- 
ants, had notice of the alleged fraud and im- 
position, in the following terms; namely, 
"the said Fuller then and there well know- 
ing all and singular the premises, and com- 
bining and confederating as aforesaid, the 
nominal consideration of the said deed, be- 
ing stated to be forty thousand dollars; but 
what consideration, or whether any consid- 
eration, was paid therefor by the said Fuller, 
your orator knows not; and the said Fuller 
combining and confederating as aforesaid, 
well knowing all the premises,", etc. Fuller 
pleaded, that he was a bona fide purchaser 
under Samuel H. Mann of parcel of the prem- 
ises, without notice of the asserted fraud 
or imposition; that he had paid a part of 
the consideration money, and that the resi- 
due was secured by a mortgage. Upon mo- 
tion of the plaintiff, the plea was set down 
for argument, as to its validity in matter as 
well as in form. 

Mr. Rand, for plaintiff. 

Mr. Washburn, for defendant Fuller. 

STORY, Circuit Justice. The first question 
made at the bar is, whether, if the plaintiff 
asserts a legal title, the plea of a bona fide- 
purchase for a valuable consideration, with- 
out notice, is a good bar in equity to a bill, 
like the present, which is for discovery and 
relief. Without doubt, a plea to the whole- 
bill, which is bad in part, and good in part, 
nfay be allowed to the extent to which it is- 
good, and overruled as to the residue. It 
may be good as to the discovery, and bad as- 
to the relief. See Coop. Eq. PI. 230; Mitf. 
Eq. PI. (4th Ed., by Jeremy) pp. 294, 295. 
Upon the question, whether a bona fide pur- 
chase for a valuable consideration, without 
notice, is a good plea in bar to a legal title, 
asserted, as it certainly is to an equitable 
title, there is considerable contrariety in the- 
authorities. Lord Nottingham is reported, in 
the case of Burlace v. Cooke, 2 Freem. Ch. 
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24, to have held the plea to he a good bar. 
But he is said, in the subsequent case of 
Rogers v. Seale, Id. 84, to have changed his 
opinion. Both these cases, however, are, as 
Mr. Sugden has -well observed, very ill re- 
ported. Sugd. Vend. (7th Ed.) 762. In Park- 
er v. Blythmore, 2 Eq. Cas. Abr. "G," p. 79, 
Finch, Prec. 58, the master of the rolls held 
the plea good. Afterwards, in Williams v. 
Lambe, 3 Brown, Ch. 264, Lord Thurlow held 
the plea bad to a bill for discovery and re- 
lief. And in the later case of Jerrard v. 
Saunders, 2 Ves. Jr. 453, Lord Loughbor- 
ough held the plea good, adhering to, and 
approving, the doctrine of Lord Nottingham 
in the case of Bassett v. Nosworthy, Pinch, 
102. The elementary writers, too, on this 
subject are as ill agreed as to the result 
of the authorities; Mr. Sugden adopting one 
view, and Mr. Belt and Mr. Beames another. 
Sugd. Vend. (7th Ed.) 762, 763; Belt's note 
to 3 Brown, Ch. 263; Beames, PI. Eq. 234, 
243. Mr. Chancellor Kent has come to the 
conclusion, that the rule in England is ac- 
cording to the decision of Lord Thurlow. 
Methodist Episcopal Church v. Jaques, 1 
Johns. Ch. 74. If it were material to decide 
this point in the present case, I should take 
more time to consider it. It appears to me, 
that some of the cases admit of distinctions, 
which may reconcile them. There may be 
good ground to refuse a discovery against 
such a purchaser, when the bill might be 
maintainable for relief. And there may also 
be good ground not to interfere with such a 
purchaser, so far as to take from him any 
paramount legal title, which he has honestly 
obtained; and yet, when that title is not 
paramount to the legal title of the plaintiff, 
to give him full relief. The ease of dower 
before Lord Thurlow may stand upon this 
distinction; and perhaps others. But it is, 
in my judgment, wholly unnecessary to de- 
cide the point; and therefore I leave it for 
farther considerations 

The groundwork of the argument here 
fails; for it is not true, that the plaintiff 
does assert a title strictly legal in all as- 
pects of the case. The argument insists, that 
the conveyance of the plaintiff to Adams was 
a 'mere nullity; not voidable, but utterly 
void. But, however, it may be treated as 
between the original parties, in a loose and 
general sense, as a nullity, it is not so in 
fact, or in law. The title was voidable for 
the fraud; and not void. A bona fide pur- 
chaser, for a valuable consideration, and 
without notice, under the fraudulent gran- 
tee, would hold the estate at law against the 
original grantor. That doctrine has been 
repeatedly affirmed by this court; and par- 

2 See Rancliffe v. Parkyns, 6 Dow, 149, 230; 
Wallwyn v. Lee, 9 Ves. 24; Strode v. Black- 
burne, 3 Ves. 222. In Payne v. Compton, 2 
Younge & C. 457, Lord Abinger held the plea of 
'a bona fide purchase for a valuable considera- 
tion without notice was good in equity as a 
defence against a plaintiff relying on a legal 
title. 



ticularly in the case of Bean v. Smith 
[Case No. 1,174]. It has more recently been 
fully sanctioned by the supreme court of 
Massachusetts in Somes v. Brewer, 2 Pick. 
184. So that, according to the well-estab- 
lished doctrine in this commonwealth, the 
deed of the plaintiff to Adams cannot be 
treated as utterly void, but as voidable only. 
See Rlcketts v. Salwey, 2 Barn. & Aid. 360; 
Fletcher v. Peck, 6 Cranch [10 TJ. S.] 133. 
Resort, then, is now had to a court of equity, 
not to enforce a legal title, but to obtain a 
declaration, that the original deed was fraud- 
ulently obtained, and of course to procure 
from the defendant, Fuller, a re-conveyance, 
if he purchased with notice, as the bill as- 
serts in general terms that he did. The 
plaintiff asks for a discovery, which itself 
is equitable relief, for the purpose of having 
a surrender of the asserted fraudulent titles 
of the defendants, which is also equitable 
relief. Whatever, then, may be the case, as 
to a purely legal title asserted in a court of 
equity, it does not strike me, that this can be 
treated as a ease of that sort upon the actual 
structure of the bill and plea. 

But it is very clear, that the plea fur- 
nishes no bar to the bill. In order to make 
it a good bar, it is necessary, that it should 
aver, that the whole consideration of the pur- 
chase had been paid before notice of the 
plaintiff's title. Now, the plea admits, that 
part of the purchase money has been paid, 
and that the residue is unpaid. It is plain, 
then, upon the unshaken doctrine of the au- 
thorities, that the plea is bad. Lord Redes- 
dale has laid down this doctrine in full and 
exact terms in his excellent work on Plead- 
ings in Equity. Speaking upon the subject 
of a plea of this sort by a purchaser, he 
says: "It (the plea) must aver the consid- 
eration and actual payment of it; a consid- 
eration secured to be paid is not sufficient" 
Mitf.Eq. PI. (4th Ed., by Jeremy) p. 275; Coop. 
Eq. PI. 282. And he is fully borne out by 
authority. Hardingham v. Nicholls, 3 Atk. 
304, is directly in point; and indeed the doc- 
trine has passed into a common axiom of 
equitable jurisprudence. Harrison v. South- 
cote, 1 Atk. 53S; Story v. Lord Windsor, 2 
Atk, 630; Jewett v. Palmer, 7 Johns. Ch. 
65; Wormley v. Wormley, 8 Wheat. [21 U. 
S.] 449. Therefore I have no doubt, that 
the plea must be overruled. And the only 
question, then, will be, whether it should be 
overruled generally, or should be permitted 
to stand for an answer, with liberty to the 
plaintiff to except; for without such liberty, 
it would be establishing it as a good answer 
(Maitland v. Wilson, 3 Atk. 814; Sellon v. 
Lewen, 3 P. Wms. 239); or whether the 
benefit thereof should be reserved to the 
hearing of the cause, to avail, quantum 
valere possit. Lord Redesdale has fully stat- 
ed the appropriate effect of each of these 
courses: "If," (says he,) "upon argument 
the benefit of a plea is saved to the hearing, 
it is considered, that, so far as appears to the 
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■court, it may be a defence; but that there 
" may be matter disclosed in the evidence, 
which would avoid it, supposing the matter 
pleaded to be strictly true; and the court, 
therefore, will not preclude the question. 
Where a plea is ordered to stand for an 
answer, it is merely determined, that it con- 
tains matter, which may be a defence, or 
part of a defence; but that it is not a full 
■defence; or it has been informally offered by 
way of plea; or it has not been properly 
supported by answers, so that the truth of 
it is doubtful." Mitf. Eq. PL (4th Ed., by 
Jeremy) p. 303. See, also, 1 Turn. & V. Prac. 
(6th Ed.) p. 826. The same doctrine was held 
by Mr. Chancellor Walworth in Orcutt v. 
Orms, 3 Paige, 459. 

It appears to me, that the proper course in 
the present case is, to overrule the plea ab- 
solutely, and to order the party to answer 
generally; in which case he may insist upon 
1:he same matters of defence by way of an- 
swer, and have the full benefit of them. The 
matter of the plea does not furnish a com- 
plete bar to the bill; for even if the title 
in the defendant, Fuller, is unimpeachable, 
because he had no notice of the fraud or im- 
position; still, as the whole purchase money 
has not been paid, the plaintiff may be en- 
titled to relief to the extent of the unpaid 
purchase money. It is unnecessary now to 
decide, whether, if the defendant stands in 
the predicament of a bona fide purchaser 
without notice, having paid part of the pur- 
chase money, the deed to him can be set 
wholly aside, or set aside pro tanto; or 
whether the remedy of the plaintiff against 
Mm is to have the residue of the purchase 
money paid over to him, if, upon the full 
hearing of the cause, the plaintiff establishes 
the case, as put forth in his bill. The other 
parties have an interest in the decision of 
these points; and therefore they should be 
reserved to the hearing. 

But what is with me decisive for overrul- 
ing the plea is, that it does not expressly 
and in terms deny, by proper averments, no- 
tice of the fraud and imposition, which are 
■charged in the bill, and of which, (though 
in a very loose and inartificial manner,) the 
defendant, Fuller, is charged by the bill as 
having notice. It is clear, by the authorities, 
that it is not sufficient to deny generally no- 
tice of such facts, so charged, in the answer 
in support of the plea; but the answer must 
deny them specially and particularly, as 
-charged in the bill. This was the decision 
of Lord Hardwieke in Radford v. Wilson, 3 
Atk. 815, and it has been constantly adhered 
to, as undoubted law. See Mitf. Eq. PL 
(4th Ed., by Jeremy) p. 276; Coop. Eq. PL p. 
283 (238, 239); Beames, PL Eq. p. 247; Jerrard 
v. Saunders/ 2 Ves. Jr. 187, 4 Brown, Ch. 
322; Senhouse v. Earl, 2 Ves. Sr. 450; Willis 
Eq. PL p. 568, note; Sugd. Vend. (7th Ed.) 
p. 761; Rancliffe v. Parkyns, 6 Dow, 230. It 
is true, that the plea need not be so particu- 
lar as the answer in support of it. But still 
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it must generally by proper averments deny 
notice of the fraud and imposition, other- 
wise the fact of fraud and imposition will 
not be in issue. Id. The case of Pennington 
v. Beechey, 2 Sim. & S. 282, fully supports 
this distinction. The vice chancellor on that 
occasion said: "It is not the office of a plea 
to deny particular facts, even if such par- 
ticular facts are charged." At the same time 
he held, that there must be a general denial 
of notice in the plea, and special denial of 
the particular facts in the answer in support 
of the plea. But I think the averment of 
the plea, in this case, is too argumentative, 
and not sufficiently pointed. It is, "that this 
defendant had no notice whatever of any 
title, claim, or demand of the complainant, 
or of any other person, to or in the lands so 
purchased by this defendant, as aforesaid, 
which would affect the same or any of them, 
or any part thereof." Now this is no denial 
of notice of the asserted fraud and imposi- 
tion; but it is merely arguendo, that he had 
no notice of any title, etc., in the lands, 
which could affect the same. How can the 
court say, until it knows, what facts he" had 
notice of, whether they would affect the 
title or not? The averment contains a denial 
of matters of law, and not of matters of 
fact.3 

I have the less hesitation in overruling the 
plea absolutely on this account, because if 
it were permitted to stand for an answer 
with liberty to except, it would be defective, 
and upon exceptions must be amended. And 
no difficulty will occur in stating fully, by 
way of answer, all the matters which may 
establish the defence. At the same time I 
am satisfied, that the bill requires amend- 
ment, so as to charge the notice more di-, 
reetly; and the answer should meet the 
allegations more distinctly. Plea overruled. 

[For subsequent proceedings, see Cases Nos. 
17,952, 17,953, and 17,954.] 



Case No. 17,952. 

' WOOD v. MANN. 

p. Sumn. 578.] * 

Circuit Court, D. Massachusetts. May Term, 
1834. 

Jurisdiction of Court— Citizenship op Parties 

— How Objection Raised— Plra in* 

Abatem ent — Answer. 

1. The "circuit courts of the United States are 
not inferior courts, in the sense of the common 
law. 

2. Where the jurisdiction of the circuit court 
depends upon citizenship of the parties in different 
states, this must appear by proper averment in 
the record; and if it do not, the omission will he 
fatal at any stage of the cause. • 

See Wilson v. City Bank [Case No. 17,797]; 
Bank of Cumberland v. Willis [Id. 885]; 

s See Coop. Eq. PL p. 283; Mitf. Eq, PL (4th 
Ed., bv Jeremy) pp. 286, 2S7; Jerrard v. Saun- 
ders, 2 Ves. Jr. 187, 4 Brown, Ch. 322; Cla- 
ridge v. Hoare, 14 Ves. 59, 66. 

i [Reported" by Charles Sumner, Esq.] 
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Fmdlay's Ex'r3 v. United States Bank pd. 
4,791]. 

[Cited in Brown v. Noyes, Gase No. 2,023.] 

[Cited in Adams v. Jeffries, 12 Ohio, 271.] 

3. The exception to the jurisdiction of the court, 
by a denial of the fact of citizenship is of a pre- 
liminary nature, and must be taken hy plea in 
abatement, and not by any general answer. 

[Cited in Nesmith v. Calvert, Case No. 10,123; 

Brown v. Noyes, Id. 2,023.] 
[Cited in Young v. Providence & S. S. S. Co., 

150 Mass. 555, 23 N. E. 581.] 

4. The twenty-third rule of the supreme court, 
in equity," declaring, "that the defendant, instead 
of a formal demurrer or plea, may insist upon 
any special matter in his answer, and have the 
same benefit thereof, as if he had pleaded the 
same matter, or demurred to the bill," is simply 
in affirmance of the common practice of courts of 
equity, and applies to matters to the merits, and 
not to such objections as are in abatement merely. 
Story, Eq. PL § 266. 

5. "Where an exception to the jurisdiction was 
taken in the answer, it was properly struck out, 
on reference to a master, for impertinence. 

6. Impertinences are any matters not pertinent 
to those points, which are properly before the 
court for decision, at any particular stage of a 
cause. 

Bill in equity [by Josiah Wood, Jr., against 
Samuel H. Mann]. The answer of the de- 
fendant was excepted to for impertinence, 
and referred to a master, who reported, that 
the answer, being a general answer to the 
whole bill on the merits, was impertinent in 
an allegation, wbich traversed and put in is- 
sue the citizenship of the plaintiff alleged in. 
the bill. The defendant filed an exception to 
the report on this point. 

B. Rand, for plaintiff. 

F. Dexter and J. Mason, for defendant 

STOKY, Circuit Justice. The point now 
before the court is, whether the exception, to 
the report of the master is well taken or not. 
The plaintiff In his bill has alleged, that he is 
a citizen of the state of New Hampshire, and 
that the defendant is a citizen of the state of 
Massachusetts. Upon the bill, therefore, it 
is clear, that the court has jurisdiction over 
the parties in the case. The defendant, how- 
ever, instead of putting in a plea to the juris- 
diction of the court, denying the citizenship of 
the plaintiff, has chosen to put in a general 
answer to the merits, and has prefaced it by 
a denial of the citizenship of the plaintiff; so 
that, if this proceeding is correct, upon the 
replication being filed, testimony must be tak- 
en to all the points involved in the answer, as 
well to that, which regards the citizenship of 
the plaintiff, as to those, which regard the 
merits; and the hearing must cover all the 
grounds in controversy. This course is most 
manifestly a very inconvenient one, and ex- 
ceedingly embarrassing to the court. And 
the question is, whether the defendant has a 
title to insist upon it, as matter of right; for,- 
as matter of discretion, to be allowed by the 
court, it is impossible, that any court should 
voluntarily submit itself to so much embar- 
rassment. 



That the denial of the citizenship of the 
plaintiff is matter proper for a plea in abate- 
ment; and that this is the usual form, in 
which it is brought before the court, cannot 
admit of any doubt. Whether, being thus 
matter properly in abatement of the suit for 
defect of jurisdiction, it can be insisted on in 
any other manner, or in any subsequent stage 
of the cause, is the very hinge of the present 
controversy. If we resort to the general 
analogies of law or equity for sources of argu- 
ment, they seem to establish the general prop- 
osition, that matters properly pleadable in 
abatement cannot be taken advantage of in 
any other manner than by a plea in abate- 
ment. There are some exceptions; but they 
stand upon very peculiar grounds. There is 
a peculiar fitness in the application of this 
principle to cases of pleas to the jurisdiction; 
for a general answer certainly does, by nec- 
essary implication, admit the competency of 
the court to entertain the suit between the 
parties, and to take testimony, and hear it 
upon the merits. . It is true, that if it is ap- 
parent upon the face of the record, that the 
court has not jurisdiction over the cause, -or 
over the parties, the court will dismiss it, 
whether the parties consent to the jurisdiction 
or not. If therefore the subject matter is not 
within the jurisdiction of a court of equity; 
or the proper parties are not before it; or the 
ease as made is not fit for the interposition of 
its authority; and the matters are apparent 
on the face of the proceedings, the court will 
of its own mere motion, in any stage of the 
cause, dismiss the bill. This is familiar prac- 
tice in chancery in many classes of cases; and 
in the courts of the United States, it is also 
familiar in a class of eases, which, owing to 
their peculiar organization, can rarely occur 
in other courts of equity. The courts of the 
United States are courts of limited jurisdic- 
tion; but, as has been often solemnly settled, 
they are not inferior courts in the sense of the 
common law, whose jurisdiction is to be scan- 
ned by the niceties applied by the common 
law to inferior courts. The circuit courts of 
the United States have no jurisdiction of suits 
between citizens, unless they are citizens of 
different states; and not always even then, 
under the act of congress of 1789, c. 20 [1 
Stat, 73]. In every writ and bill bringing a 
suit before the circuit court, it is, therefore, 
indispensable to show by proper averments 
in the record, that the plaintiff and defend- 
ant are citizens of different states; and the 
omission is fatal in any stage of the cause, 
unless it is cured by an amendment. But 
where the citizenship is properly averred, the 
circuit courts have complete jurisdiction, un- 
less that jurisdiction is ousted by a denial of 
the citizenship and proof of the non-existence 
of the citizenship of either party as alleged. 
So many cases have been decided upon this 
distinction, that it has become a general doc- 
trine, as unquestioned in fact, as it is unques- 
tionable in its nature. But notwithstanding 
the circuit court may have the most clear ju- 
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risdiction over the parties, still the case or 
the subject-matter may not be within the 
proper jurisdiction of any municipal court in 
any form of proceeding, or not in the form 
adopted, either at law or in equity, in either 
case the objection is open; and the court it r 
self will decline jurisdiction and dismiss the 
suit. 

There is a perfect novelty in the present ex- 
periment upon the usual proceedings of courts 
of equity. That alone would lead one to 
doubt of its correctness. The very silence of 
the practice under such circumstances would 
be quite significant of what the true rule is. 
If the course of practice has been to take such 
an exception by way of plea to the jurisdic- 
tion, and not by way of general answer, or 
in a general answer, it would be difficult to 
believe, that the right existed, to take it by 
way of answer, and had never been tried. 
Upon looking into the books of practice I have 
not been able to find a single case, in which 
the slightest hint is given, that an exception 
of this nature can be taken otherwise than by 
a plea to the jurisdiction. It is uniformly 
stated to be a matter of abatement, and proper 
for a plea; and it is never alluded to, as hav- 
ing any place in a general answer, or as fil 
to be allowed to be there. -Lord Redesdale, in 
his admirable treatise on Equity Pleadings 
(page 222), treats of it under this head, and 
this only. So do Mr. Cooper, Mr. Beames, 
Mr. Maddoek, and Mr. Hind.2 The orders 
of Lord Clarendon in chancery manifestly pre- 
suppose, that this is the appropriate, and, I 
may say, the only correct course. Beames, 
Orders Ch. pp. 172-174. Lord Hardwicke in 
Peun v. Lord Baltimorejl Ves.Sr.446, puts the 
point in the very view which Uas been sug- 
gested: "To be sure," says he, "a plea to the 
jurisdiction must be offered in the first in- 
stance, and put in primo die; and answering 
submits to the jurisdiction; much more when 
there is a proceeding to hearing on the merits, 
which would be conclusive at common law. 
Yet a court of equity, which can exercise a 
more liberal discretion than common law 
courts, if a plain defect of jurisdiction appears 
at the hearing, will no more make a decree, 
than where a plain want of equity appears." 
And again, in Roberdeau v. Rous, 1 Atk. 544, 
Lord Hardwicke said, that the defendant 
should not in that case have demurred to the 
jurisdiction; for a demurrer is always in bar, 
and goes to the merits of the case; and there- 
fore, that it was informal and improper in that 
respect; for he should have pleaded to the 
jurisdiction. Lord Eldon, in Ivesbn v. Har- 
ris, 7 Ves. 254, in effect remarked, that if a 
defendant in an inferior court has pleaded to 
the jurisdiction, he can plead nothing incon- 
sistent with it; and therefore he must not do 



2 Coop. Eq. PI. pp. 238-240; Beames, Eq. 
PI. pp. 53, 56-62; Id. pp.77, 79-98; 2 Madd. Ch. 
Prac. pp. 238-241. See, also, Lub6, Eq. pp. 
208, 209; Com. Dig. "Chancery," I, 1: Hind, 
Prac. pp. 170, 171, 195, 214; 2 Hov. Supp. p. 
20. 
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any thing to give the court jurisdiction; and 
if he has waived the objection, or has so plead- 
ed as to make it incompetent to him to stay 
the proceedings afterwards, the objection is 
gone. See, also, Anon., 1 P. Wms. 476, 477. 
In Edgworth v. Davies, 1 Ch. Cas. 41, an ob- 
jection, very similar to the present, was taken 
by way of plea; and the cases there cited 
show the general practice. 

There being, then, a total absence of all di- 
rect authority in the ease, what are the 
grounds, upon which the present exception 
can be maintained? First, it is argued that 
the twenty-third rule of the supreme court in 
equity causes (in 1822) declares, "that the de- 
fendant, instead of a formal demurrer or plea, 
may insist upon any special matter in his an- 
swer, and have the same benefit thereof, as 
if he had pleaded the same matter, or had de- 
murred to the bill." But this rule is merely 
in affirmance of the common practice of courts 
of equity, and applies to matters to the merits, 
and not to such objections as are in abatement 
merely, and are not proper for a general an- 
swer. Again; it is argued, that the supreme 
court have, on various occasions, taken notice 
of defects of jurisdiction, and of objections 
thereto, although not taken by way of plea. 
That is true; but it was, where the matter 
was apparent upon the record; and not, where 
the matter was dehors the record, and prop- 
erly to be brought forward by way of plea in 
abatement. Thus in Chappedelaine v. Deehe- 
naux, 4 Cranch [8 U. S.] 308, the question 
was, whether the citizenship of the parties, 
as described in the record, gave the court ju- 
risdiction; not whether that citizenship as al- 
leged was true in fact. The case of Wormley 
v. Wormley, 8 Wheat. [21 U. SJ 422, turned 
merely upon the point, whether the proper par- 
ties were before the court for a decree, it be- 
ing insisted, that the husband of one of the 
plaintiffs (a mere formal party and a defend- 
ant) appeared to be a citizen of the same state 
as the plaintiff, and so ousted the jurisdiction. 
In Osborn v. Bank of U. S., 9 Wheat. [22 TJ. 
S.] 858, the question was, not whether the 
court had jurisdiction over the parties to the 
suit, for that was clear; but whether the state 
of Ohio was not also a necessary party to a 
decree, the defendant being a mere nominal 
party, and the state having the real interest in 
the suit. It was not, then, a question of juris- 
diction, but of proper parties to a final decree. 
Breithaupt v. Bank of State of Georgia, 1 Pet. 
[26 U. SJ 238, was a mere question, whether 
there was a sufficient averment of the citizen- 
ship of the parties on the record. The case 
of McDonald v. Smalley, Id. 620, can furnish 
no just precedent. The manner, in which the 
question came before the court, was founded 
apon a local statute, and the circuit court dis- 
missed the bill for want of jurisdiction, upon 
ascertaining the facts in the mode prescribed 
by the local law. The objection, therefore, 
was taken in a peculiar mode, quite irregular 
indeed, but founded in local practice. In Con- 
oily v. Taylor, 2 Pet [27 U. S.] 556, the only 
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question was, whether upon the facts of citi- 
zenship, as averred in the record, the court 
were ousted of jurisdiction. As to some of 
the parties, defendants, the court could not 
exercise any jurisdiction in the state, where 
the suit was brought; as to others, it could. 
The bill might be dismissed as to the former, 
and retained as to the latter. The substantial 
objection was, that one of the original plain- 
tiffs was a party, who could not sue as plain- 
tiff in the circuit court; but this objection was 
removed by striking out his name as plaintiff, 
and making him (as might properly be done) a 
defendant The cases, then, which have been 
relied on in support of the right, totally fail to 
establish it. They are distinguishable upon 
clear and admitted principles. 

But, if there were no practice, and no au- 
thority bearing on the present question, how 
ought it to be decided on principle? It seems 
to me, that upon principle it is necessarily of 
a preliminary nature, and ought, therefore, 
to be taken by plea, and not by any general 
answer. So the admitted rule is at common 
law; and it has been repeatedly recognised by 
the supreme court. Courts of chancery in 
many eases, as to pleadings, follow the rules 
of the common law. See Story v. Lord -Wind- 
sor, 2 Atk. 630, 632. And many objections to 
the jurisdiction of courts of equity, which 
might be taken at an earlier stage, come too 
late at a hearing of the merits, or after the 
parties have gone on to proceedings, which 
presuppose jurisdiction. The rule was rec- 
ognised in Underbill v. Van Cortlandt, 2 
Johns. Ch. 369, and Ludlow v. Simond, 2 
Caines, Cas. 56. There is good sense in the 
distinction; and indeed the doctrine is less 
founded in the mere municipal jurisprudence 
of a single nation, than in the principles of 
universal law. It is quite as much the law 
at Rome, as it is in England or America. All 
pleas to the jurisdiction are objections to en- 
tering into the litis eontestatio; and they must, 
and ought, therefore, to precede the litis eon- 
testatio. When the party submits the merits 
of the ease to be heard by the court on the 
pleadings and testimony, he admits, that the 
eourt has jurisdiction for the purpose. Until 
it is ascertained, that the eourt has jurisdic- 
tion to inquire into the merits, what author- 
ity is there to authorize the hearing? Con- 
sider for a moment the difficulties in the ease 
now before the court. The defendant makes 
a general answer. He requires the eourt to 
examine the whole merits; he puts at issue all 
the material grounds of defence; he requires 
testimony, if they are contested, to be taken 
to establish them. How can the court order 
commissions to take testimony on the merits, 
if it has no jurisdiction? Until this is firmly 
established, it has no authority to take a single 
step beyond the facts necessary to establish 
it. Suppose the defendant's answer is false 
in its allegations; or evasive, or insufficient; 
can the court proceed to ascertain, whether 
it is subject to exceptions of this sort, until 
its jurisdiction is established? Suppose the 



party after an insufficient answer is in con- 
tempt; can the court proceed to punish him, 
while the question is yet pending of jurisdic- 
tion, or not? So, if the witnesses under the 
commission refuse to answer to the merits, 
and are in contempt, are they under the like 
circumstances punishable? Suppose they 
swear falsely, are they indictable, if the juris- 
diction should be ultimately surrendered upon 
proofs in pais? These, and many other ques- 
tions may be asked; and I cannot perceive, 
how they can be satisfactorily answered, if 
the doctrine of the defendant's counsel is ad- 
mitted. When the general replication is filed 
to a general answer, the proofs must be taken 
to all the material facts, which are controvert- 
ed. The hearing must be upon the whole 
facts. The court cannot direct proofs to be 
taken to the single point of jurisdiction in the 
answer, excluding all other proofs. Such a 
course is utterly unknown in chancery. It 
would overthrow all rules on this subject. 
I confess myself wholly unable to arrive at 
any other conclusion, than that upon prin- 
ciple such a mixture of matters in abatement 
and to the merits is wholly inadmissible. 1 
do not quote the ease of Dodge v. Perkins 
[Case Xo. 3,954], as an authority on the point, 
though, at least to the judges sitting under 
that decision, it oiight to have some weight, 
unless they are clearly convinced, that it was 
erroneous in its principles. The principle 
stated in that case, and applicable to the pres- 
ent, was not an obiter dictum. It was a ques- 
tion directly before the court, and formed 
the very ground-work of the ultimate order 
made in the cause, giving leave to the plain- 
tiff to amend his bill, and to the defendant 
to withdraw his answer, and to plead. 1 
know, that the question was then very de- 
liberately considered by the court; and the 
position taken was supposed to be one sus- 
tained by established principles. In the 
course of my attendance in the supreme court, 
since that period, I have constantly supposed, 
when questions of this sort have arisen, that 
the doctrine was clear. I never have heard it 
doubted or denied by the judges; and if it 
were not, that I dare not trust my memory 
upon subjects, where decisions in print do 
not confirm it, I should be inclined to say, 
that the habit of the eourt was, at least by 
implication, to acknowledge and act upon the 
doctrine, although there may have been no 
formal promulgation of it. But if there be no 
decision in favor of the doctrine, I feel great 
confidence, that there is none against it. And, 
upon principle, I have not a single doubt, 
what the rule is, and ought to be. There is, 
however, a late case before, the vice chancellor, 
Chichester v. Donegal, G Madd. 375, which ap- 
pears to me to settle, as far as authority may 
settle, this doctrine, upon the footing for 
which I contend. And it is the stronger, be- 
cause it coincides with the opinion of Lord 
Stowell upon the same point in the ecclesias- 
tical court. "I state," said the vice chancellor, 
"without exception, as a general principle, 
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that in courts of equity, as well as courts of 
law, a party admitting a fact, "which gives 
jurisdiction to a court, and appearing and 
submitting to that jurisdiction, upon general 
principles and upon all analogies known to 
us, can never recede, or, as it is called in the 
Scotch law, 'resile,' from those facts, and 
withdraw that admission." And in the very 
case, in which this opinion was given, the 
only admission was by implication arising 
from the party's having omitted to plead to 
the jurisdiction, and entering into proceedings 
upon the merits of the case. 

The remaining question is, whether the ex- 
ception can be properly taken in this form 
upon a reference to the master, and a report 
for impertinence. It does not strike me, that 
this point is of any serious importance; for if 
the court should be satisfied, that the matter 
was not proper for an answer, and involved 
inquiries, not in that stage of the cause open 
to litigation, I have no doubt, that it would be 
the duty of the court, as a matter of self-pro- 
tection, to suppress it. It is a great mistake 
to suppose, that, if the parties do not object 
to a matter, the court are bound to entertain 
cognizance of it, and to decide it. But is this 
matter of impertinence or not? It is argued, 
that it is not, because it does not answer the 
description given by Gilbert in his Forum 
Romanum (page 209), where he says, that 
"impertinences are, where the records of the 
court are stuffed with long recitals, or with 
long digressions of matters of fact, which are 
altogether unnecessary and totally immate- 
rial to the point in question," and he then pro- 
ceeds to illustrate it by instances. Doubtless 
such matters, as he states, are impertinences. 
But they are not the only matters of this sort, 
even if the generality of expression in the 
latter part of the sentence, as to immaterial 
facts, would not (as I am not prepared to ad- 
mit) cover the present case. Impertinences 
are, as I conceive, any matters not pertinent 
or relevant to the points, which, in the par- 
ticular stage of the proceedings, in which 
the cause then is. can properly come before 
the court for decision. If the cause is at is- 
sue upon a general answer, purporting to be 
to the merits, any matter not going to the 
merits is properly to be deemed an imperti- 
nence. Lord Clarendon's orders 3 put this 
matter in a clear light. Counsel are to take 
care, says the order, that the bill, answer, or 
other pleading "be not stuffed with repetition 
of deeds, etc., in haec verba; but the effect 
and substance of so much of them only, as is 
pertinent and material to be set down, and 
that in brief terms, without long and needless 
traverse of points not traversable, (that is, 
as I conceive, not traversable in that stage 
of the cause,) tautologies, multiplication of 
words, or other impertinences, occasioning 
needless prolixity," etc. The cases of Nanney 
v. Totty, 11 Price, 117, and Wagstaff v. Bryan, 

3 Beames, Orders Ch. pp. 165, 166: Id. p. 
167, and note 6. See Mitf. Eq. PI. p. 318. 



1 Russ. & M. 28, appear to me to be very 
closely in point, as to this very matter of im- 
pertinence. It may be added, that the twen- 
ty-second section of the judiciary act of 1789, 
c. 20, manifestly contemplates matters declin- 
atory of the jurisdiction to be in abatement, 
and to be taken advantage of by way of plea. 
It provides, that no writs of error shall be sus- 
tained and reversals had (and appeals are 
governed by the same regulations) for error 
in ruling any plea in abatement, other than 
a plea to the jurisdiction of the court, or such 
a plea to a petition or bill in equity, as is in 
the nature of a demurrer. 

Upon the whole, my opinion is, that the 
master's report is correct; that the exception 
to it ought to be overruled, and the report to 
stand confirmed accordingly; and the allega- 
tion to be struck out from the answer for im- 
pertinence. Livingston v. Story, 11 Pet. [36 
IT. S.] 393.- Decree accordingly. 

[For other proceedings in this case, see Cases 
Nos. 17,951, 17,953, and 17,954.] 
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Circuit Court, D. Massachusetts. May Term, 
1836. 

Eqoitt Procedure — P[;bucatios op Testimony* 
— Examination' of New Witnesses— New- 
ly-Discovered Evidence. 

1. The general rule of equity proceedings is, 
that after publication of the testimony, no new 
witnesses can be examined, and no new evidence 
can he taken, unless where the judge himself, up- 
on or after the hearing, entertains a doubt, or 
when some additional fact, or inquiry is indis- 
pensable to enable him to make a satisfactory de- 
cree. 

[Cited in Eillert v. Craps, 44 Fed. 793.] 

2. A witness may be examined to the mere 
credit of the other witnesses, whose depositions 
have been already taken and published in the 
cause, but he will not be allowed to be examined, 
to prove or disprove any fact, "material to the 
merits of the case. 

[Cited in Teese v. Huntingdon, 23 How. (64 U; 
S.) 12.] 

3. The time for publication will be enlarged, or 
more properly, the time for taking the testimony 
will be enlarged, after publication has passed, 
though not in fact made, according to the rules 
of the court, provided some good cause therefor is 
shown upon affidavit, as surprise, accident, or oth- 
er circumstances, which repels any imputation of 
laches. The affidavit is indispensable, except in 
a case of fraud, practised by the other party. 

4. Exhibits in the cause may be proved after 
publication, and even viva, voce at the hearing, 
when there has been an omission of the proof in 
due season, and they are applicable to the merits. 

5. Fresh interrogatories and a re-examination 
have been permitted after publication, where 
depositions have been suppressed from the in- 
terrogatories being leading, or for irregularity, 
or where it has been discovered, that a proper 
release has not been given, to make a witness 
competent. 

6. Semble, that new testimony may be taken 
after publication to facts and conversations occur- 

1 L^eported by Charles Sumner, Esq.] 
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ring after the original cause is at issue, and pub- 
lication has passed. 
[Cited in Gass v. Stinson, Case No. 5,261; 
Jenkins v. Eldredge, Id. 7,267.] 

7. The court may, in the exercise of a sound 
discretion, allow the introduction of newly dis- 
covered evidence of witnesses to facts in issue in 
the cause, after publication and knowledge of the 
former testimony, and even after the hearing. 
But it will not exercise this discretion to let in 
merely cumulative testimony. 

[Cited in Ocean Ins. Co. v. Fields, Case No. 10,- 
406; Jenkins v. Eldredge, Id. 7,267. J 

8. The same rule holds in cases of bills of re- 
view, and supplementary bills .in the nature of 
bills of review. 

[Cited in Irwin v. Meyrose, 7 Fed. 536.] 

9. Semble, that the rule ought to be confined 
to cases of the discovery of new evidence of a 
documentary nature, and the testimony of wit- 
nesses, necessary to substantiate this. 

Bill in equity [by Josiah Wood, Jr., against 
Samuel H. Mann and others] to set aside a 
certain conveyance made by the complainant 
to one John R. Adams (a defendant,) assert- 
ed to have been procured by fraud and im- 
position, upon the plaintiff. The case has 
already been twice before the court, on in- 
terlocutory motions [Cases Nos. 17,951 and 
17,952], and was set down for a hearing, at 
the next September adjournment of the 
court. A petition was now filed on behalf 
of the plaintiff, to take the testimony of a 
witness, to be used in the cause, at the 
hearing, upon the ground, that it was ma- 
terial testimony, going to the merits of the 
case, as put in issue, and which has been 
very recently (within a few weeks) discover- 
ed by the plaintiff. The petition was sup- 
ported by the affidavit of the plaintiff, as to 
the recency of the discovery of the evidence, 
any by an ex parte deposition, given by the 
witness himself of the facts, w T hich he can 
establish, consisting of confessions made by 
the defendant, Mann, to the witness about 
five years ago, and before the institution 
of the present suit. Publication of the evi- 
dence in the cause passed nearly a year 
ago; the parties have long been in full pos- 
session of it; and indeed, for their con- 
venience it was printed, and open to the 
freest inspection. The question was on the 
admissibility of this evidence, at this stage 
of the cause. 

B. Rand, for plaintiff. 
F. Dexter, for defendants. 

STOUT, Circuit Justice. Of the material- 
ity of the testimony now proposed to be 
taken, no doubt can be entertained. It goes 
to establish many of the leading points of 
fact in controversy between the parties; and 
if not vital in the cause, it is on all sides 
admitted to have a most stringent force and 
pressure. It is under circumstances, so rare 
and so novel, that this court is called upon 
to decide one of the most important and 
delicate questions of practice; than which, 
indeed, few, if any, can be presented, better 



deserving of deliberate consideration, and 
striking deeper into the foundations of eq- 
uity jurisprudence. It is upon this account, 
that I have taken time to examine the 
whole subject, with all the aids, which could 
be derived from the labors of counsel and 
my own auxiliary researches; feeling, as I 
do, an anxious desire to perform on the pres- 
ent occasion, exactly what upon the most 
careful survey of principles and authorities, 
it is my duty judicially to perform. The gen- 
eral rule in equity proceedings is, that, after 
publication of the testimony, no new wit- 
nesses can be examined, and no new evi- 
dence can be taken. This rule is at least as 
old as the time of Lord Bacon, among whose 
Ordinances in Chancery, we find the follow- 
ing: "No witnesses shall be examined after 
publication, except by consent, or by special 
order ad informandum conseientiam judicis; 
and then to be brought close sealed up to 
the court to peruse or publish, as the court 
shall think good." The true exposition of 
the latter qualification of this rule would 
seem to be, that the new evidence to inform 
the conscience of the judge, should not be 
taken, but upon or after the hearing, when 
the judge himself entertains a doubt, or 
when some additional fact or inquiry is in- 
dispensable to enable him to make a satis- 
factory decree. So was the doctrine held in 
Newland v. Horseman, 2 Ch. Cas. 74; and it 
is strongly fortified by what fell from Lord 
Manners in Savage v. Carroll, 2 Ball & B. 
444, and by the master of the rolls in Par- 
ken v. Whitby, 1 Turn. & R. 366. Except 
for such purposes and under some special 
order of the court itself at or after the hear- 
ing, no such testimony, taken after publica- 
tion, is now deemed admissible, at least un- 
less under extraordinary circumstances, un- 
der the rules. The practice of taking such 
testimony before the hearing, and keeping 
it sealed up to be used by the court at the 
hearing, if it should be deemed meet, is said 
by the text-writers to have fallen into dis- 
use, and not to have been in practice for 
more than a century. 2 There is an old case 
reported in Cary, 83, which shows what the 
old practice was; and 1 quote it in the very 
words of the report. "Upon affidavit made 
by the plaintiff, that since publication grant- 
ed he had divers witnesses (setting down 
their uames) come to his knowledge; there- 
fore ordered he may examine them before 
the examiner, ad informandum conseientiam 
judicis." No other circumstances are stated; 
and therefore it is impossible to know, what 
the facts were, or whether the other testi- 
mony taken had been actually seen by the 
plaintiff. 

The general rule is founded in the obvious 
"pxiblic policy of suppressing perjury, and 

2 Hind, Prac. 316; Beames, Orders Ch. 33, 
notes 117, 118; Dalby v. Mace, Toth. 192; 
Cary, 83; Wyatt, Prac. Reg. 354, 355; Willan 
v. Willan, 19 Yes. 592. 
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the fabrication of evidence, to meet the ex- 
igencies of the cause after the full bearing 
' and weight of the testimony are understood 
by all the parties, lr, under such circum- 
stances, the parties -were permitted to supply 
the actual deficiencies of the evidence from 
time to time, as they should be found out, 
there would be strong temptations to cor- 
rupt, and insidious practices to obtain new 
evidence; and there would be a premium 
held out for delays and omissions of dili- 
gence in taking the evidence, until the whole 
strength of the adversary's cause was dis- 
closed. .Courts of equity, from considera- 
tions of this sort, have always been disposed 
to uphold the rule w«th a firm and rigid 
exactness. Lord Eldon, in Whitelocke v. 
Baker, 13 Ves. 511, .said: "This court will 
not enlarge publication, without a very spe- 
cial case made. The party's want of knowl- 
edge of the rules of proceeding, and want of 
attention in his solicitor, are not sufficient. 
The rules of justiee are founded in great 
general principles, not to be broken down 
by such circumstances." Lord Macclesfield, 
in Cann v. Cann, 1 P. Wins. 727, laid down the 
doctrine in more emphatic terms. "The pre- 
cedent methods (said he) of this court were, 
that, after publication is passed, and the 
purport of the examinations known to the 
parties, neither side is allowed, though they 
come recent, to enter into part examination 
of the matters in question, since otherwise 
there would be no end of things, and such a 
proceeding would tend to perjury, as well as 
vexation." 

Exceptions, however, have been admitted 
to the general rule; and to these our atten- 
tion will now be directed, in order to ascer- 
tain, how far they are applicable to the cir- 
cumstances of the case before the court. 
The exceptions will be found for the most 
part to turn upon grounds entirely consistent 
with the policy of the general rule, and in 
no manner trenching upon its justice or in- 
convenience. At the same time, they exhibit 
In a marked manner the reluctance of the 
court to break in upon the general uniform- 
ity of the practice, except under very special 
circumstances. 

It will not be recessary to go over the au- 
thorities at large; for they do not present 
any general diversity ot judgment, requiring 
comment or criticism. They rather arrange 
themselves into classes, in each of which 
every successive judge has shown a solici- 
tude to keep within the limits prescribed by 
his predecessors. 

The first class of exceptions is, that of the 
examination of witnesses to the mere credit 
of the other witnesses, whose depositions 
have been already taken in the cause. This 
is the ordinary practice, and is done upon ar- 
ticles or objections filed. Beames, Orders 
Ch. p. 32, § 72; Id. p. 187, § 80. But, then, 
in these cases, the general interrogatory on- 
ly, whether he (the proposed witness,) would 
believe the other on his oath, (which is the 



usual form of putting the interrogatory in 
England, and differs widely from that, in 
which it is usually put in America; see 1 
Starkie, Ev., 2d Ed. London, 1833, 182; Wat- 
more v. Dickinson, 2 Ves. & B. 267, 268; Gar- 
los v. Brook, 10 Ves. 50), is that, upon which 
the new examination is allowed, unless under 
very special circumstances. And there is 
this close limitation upon such special cir- 
cumstances, that the interrogatory shall not 
be to any facts put in issue in the suit; but 
only to such facts, as merely touch the 
credit of the witness. This doctrine was 
expounded very fully, by Lord Eldon in 
Purcell v. M'Namara, 8 Ves. 324, 326; 
Wood v. Hammerton, 9 Ves. 145; Carlos v. 
Brook, 10 Ves. 50; White v. Fussell, 1 Ves. 
& B. 153; and it was recognized and acted 
upon by Mr. Chancellor Kent in Troup v. 
Sherwood, 3 Johns. Ch. 558, where he .crit- 
ically examined the leading authorities. 
But, what is most important in its bearing 
on the present case, is the absolute refusal 
of the court in these cases, to allow the wit- 
ness to be contradicted as to any fact, which 
he had sworn, touching the merits of the 
matters in issue between the parties. "If," 
said Lord Eldon, in Purcell v. M'Namara, 
"for instance, the fact is material to the 
merits of the case, and the witness has 
sworn to it, there is great danger of bringing 
other witnesses, under color of discrediting 
that witness, to prove or disprove such fact." 
See Gilb. Forum Rom. 147; Smith v. Turn- 
er, 3 P. Wms. 413. 

Another class of exceptions is, where the 
application is made to enlarge the time for 
publication, or more frequently to enlarge 
the time for taking the testimony -after pub- 
lication has been, in form, though not in 
fact, made, according to the rules of the 
court To such applications, whenever they 
will cause any delay in the cause, the court 
does not listen without some good cause 
shown upon affidavit; such as surprise, ac- 
cident, or other circumstances, which repel 
any imputation of laches. See Gilb. Forum 
Rom. 124; 1 Harris, Ch. Prac. (by New- 
land) e. 43, pp. 285. 287. See, also, Wat- 
more v. Dickinson, 2 Ves. & B. 267, 268; Cut- 
ler v. Cremer, 6 Madd. 254. And in all cases 
of this sort before the application is allowed, 
the party and his clerk in court, and solicit- 
or, are required to make oath, "that they 
have neither seen, heard, read, nor been in- 
formed of any of the contents of the depo- 
sitions taken in "that cause; nor will they 
see, hear, read or be informed of the same 
till publication is duly passed in the cause." 
Gilb. Forum Rom. 146. See, also, Anon., 1 
Vera. 253; Hind, Prac. 3S4, 385. And this 
affidavit is so important, that the court will 
never dispense with it, except in a case of 
fraud practised by the other party, to evade 
the rule; as was the case in a memorable^ in- 
stance in Lord Somers's time, stated by 
Chief Baron Gilbert (Gilb. Forum Rom. 146). 
Lord Eldon, in commenting on the affidavit, 
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and the strictness of the rule requiring it, 
said: "That it is founded upon this, that no 
more dangerous mode of proceeding can take 
place than permitting parties to make out 
evidence by piecemeal, and to make up the 
deficiency of original depositions by other evi- 
dence." Whitelocke v. Baker, 13 Ves. 512. 
In the same case, where a motion was made, 
the effect of which' was to introduce new ev- 
idence to be taken after the cause had been 
set down for a hearing, he added: "The 
next ground for this motion is the material- 
ity of the farther evidence, which it is sup- 
posed can be given. If that could be rep- 
resented as most highly material, I dare not 
trust myself with laying down a precedent, 
that would authorize attempts to bring for- 
ward an application in every case, where 
even after a cause had been set down the 
party might see, that it would not be con- 
venient to hear the cause upon the evidence, 
on which he originally intended to put it. 
The danger from that would be enormous." 
Whitelocke v. Baker, 13 Ves. 512. The only 
material abatement from the force of this 
language, as applied to the present case, is, 
that it was spoken in a case not of newly dis- 
covered evidence, but of known evidence al- 
leged to have been improperly and irregular- 
ly taken. Mi\ Chancellor Kent, in Ham- 
ersly v. Lambert, 2 Johns. Ch. 432, reviewed 
the authorities, and sustained the doctrine, 
as above stated, with all the weight of his 
own great opinion. 

Another class of exceptions is the proof of 
exhibits in the cause, after publication, and 
even viva voce at the hearing, where there 
has been an omission of the proof in due 
season, and they are applicable to the mer- 
its. Gilbert, in his Forum Romanum (p. 183), 
takes notice of this practice, and says: "Up- 
on this rehearing any exhibit may be proved 
viva voce, as upon the original hearing. But 
no proof can be offered of any new matter, 
without special leave of the court, which is 
seldom granted." The like doctrine is fully 
supported in many cases. See Wright v. Pil- 
ling, Finch, Prec. 496; Dashwood v. Lord 
Bulkeley, 10 Ves. 238; Buckmaster v. Har- 
rop, 13 Ves. 458; White v. Fussell, 1 Ves. & 
B. 153; Higgins v. Mills, 5 Buss. 287; Wyld 
v. Ward, 2 Younge & J. 384; Williams v. 
Goodchild, 2 Buss. 91; Dale v. Roosevelt, 6 
Johns. Ch. 256. 

Another class of exceptions is, where depo- 
sitions have been suppressed, from the in- 
terrogatories being leading) or for irregular- 
ity, or where it has been discovered, that a 
proper release has not been given to make 
a witness competent; in every such ease, 
from the obvious necessity, and in further- 
ance of justice, fresh interrogatories, and a 
re-exaraination have been permitted. Lord 
Arundell v. Pitt, Amb. 585; Perry v. Silves- , 
ter, Jac. 83; Curre v. Bowyer, 3 Swanst. 
357; Sandford v. Paul, 3 Brown, Ch. 370; s. 
c. 1 Ves. Jr. 398, 2 Dickens, 750; Spence v. 
Allen, Finch, Prec. 493; Shaw v. Lindsey, 15 



Ves. 380; Cox v. Allingham, Jac. 337, 341, 
343; Callow, v. Mince, 2 Vern. 472. In the 
case of Sandford v. Paul, 2 Dickens, 750, 3' 
Brown, Ch. 370, and 1 Ves. Jr. 398, it ap- 
pears from Mr. Dickens' Reports, that the 
subject was a good deal examined, and 
many authorities are cited by the reporter to 
show, that the strictness of the rule had 
been relaxed in special cases of this nature. 
All these classes of exceptions stand upon 
peculiar grounds, and steer wide from any 
of the just objections, which have been 
urged against the introduction of new evi- 
dence, after the pressure of the evidence, 
as taken, is fully known to both parties. 
The qualifications and limitations accompa- 
nying these exceptions demonstrate, in the 
most full and satisfactory manner, that the 
design of upholding the policy of the gen- 
eral rule constitutes the main ingredient in 
the view of the court in acceding to, or re- 
fusing every application. If the existence 
of the evidence is fully known at the time 
of the taking of the depositions, and if it is 
not purely the case of written evidence, it 
will be difficult to find any uniform relaxa- 
tion of the general rule, that after publica- 
tion passed, and the depositions have been 
seen, no new evidence shall be admitted. 

The question, then, is reduced to this, 
whether new evidence by witnesses, which 
has been discovered since publication has 
passed, and the contents of the depositions 
been made known, can, consistently with the 
general objects and purposes of the rule, be 
allowed? Now, this is partly a matter of 
authority, and partly of principle. And I 
fully agree, that, if upon a rehearing, or up- 
on a bill of review, or upon a bill in the na- 
ture of a bill of review, the evidence of new 
witnesses ought to be let in, then it ought 
now to be allowed, to avoid circuity of rem- 
edy and increased expenses in litigation. If, 
on the other hand, it would not, under such 
circumstances, be allowed; and if, in anal- 
ogous cases, it has been rejected; and if no 
direct authority can be shown in favor of 
the motion; then, since it must be a case of 
not infrequent occurrence in practice, each 
of these considerations will furnish strong 
objections against the motion. 

I have said, that if upon a rehearing, or a 
bill of review, the plaintiff would be entitled 
to the benefit of this testimony, he ought now 
to be entitled to it; and, as it is applicable 
to points already in issue, there is no need of 
a supplementary bill. In this view of the 
subject I feel myself strongly fortified by the 
language of Lord Eldon in Milner v. Lord 
Harewood, 17 Ves. 148. "There is" (said he) 
"no recollection of a supplemental bill of this 
kind; and if a new practice is to be settled, 
the strong inclination of my opinion is, that 
when the particular case arises, where either 
conversation or admission of the defendant 
becomes material after answer or replication; 
or, as in this instance, after examination of 
witnesses in the original cause; or if a new 
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fact happens after publication. which it is ma- 
terial to have before the court in evidence, 
when the original cause is heard, it is much 
better, if the examination of witnesses, if re- 
quired, should be obtained upon a special ap- 
plication for the opportunity of examining, 
and that the depositions may be read at the 
hearing; or if discovery is required, that the 
party should file a bill for that purpose mere- 
ly; and if relief is required, that the answer 
comprehending the discovery, should be read 
at the hearing of the original cause." This 
language would certainly seem to show, that 
there were cases, in which new testimony 
might be taken after publication, at least as 
to facts and conversations occurring after the 
original cause is at issue, and publication 
passed. Here, however, the application is to 
admit newly discovered evidence of confes- 
sions before the bill was filed. In Willan v. 
Willan, 19 Ves. 591, Coop. Eq. 291, the same 
great judge said: "It is perfectly established, 
that after publication, previous to a decree, 
and the depositions have been seen, you can- 
not examine witnesses farther without leave 
of the court, which is not obtained without 
great difficulty; and the examination is gen- 
erally confined to some particular facts. At 
the hearing of the cause, the court sees all the 
evidence; and if, instead of deciding upon in- 
ference, it directs inquiries, the decree direct- 
ing these inquiries is, in truth, the leave of 
the court given for farther examination of 
witnesses upon the very point." It is difficult 
to ascertain the precise limitations, which 
ought to be applied "to language so general; 
and whether the learned judge meant merely 
to advance the suggestion, that the court 
might, to satisfy its own conscience, direct 
new evidence to be taken at or after the 
hearing; or -whether he meant to state, gen- 
erally, that new testimony might be taken, 
upon a case made to the court, at any time 
after publication, and before the hearing. 
Unfortunately, the case did not call for a more 
explicit declaration of opinion. But my im- 
pression is, that the former was all, that was 
intended by the language. 

In Smith v. Turner, 3 P. Wms. 413, the 
cause was heard, and there appearing to the 
court some reason to suspect, that the de- 
fendant had a deed in his custody, it was or- 
dered, that he should be examined on interrog- 
atories touching the deed. Upon the exam- 
ination, he denied his having the deed, and 
all the circumstances relating thereto. The 
master, certified, notwithstanding, that . he 
thought it reasonable, that the plaintiff, who 
prayed a commission to examine witnesses to 
falsify the defendant's examination, should 
have one. But the court refused it, saying: 
"At this rate three or four causes might spring 
out of one; and though there could be no mis- 
chief in examining the party himself; yet the 
examining witnesses, after publication passed, 
especially where it may relate to the matter 
in issue, is against tile rule of the court, and 
may be. greatly inconvenient, and make causes 



endless." This case certainly affords a strong 
illustration of the real purport of the general 
rule; and would make one hesitate in sup- 
posing, that Lord Eldon meant, in the cases 
above stated, to- maintain a broader doctrine. 
In Ward v. Eyles, Mos. 377, the court would 
notallow a party in a cross bill to examine wit- 
nesses after publication passed, and the deposi- 
tions seen, to the matters in issue in the orig- 
inal cause. On that occasion, the lord chan- 
cellor said: "There is no rule in this court 
more sacred, than, that witnesses rfshall not be 
examined in another cause, to matters in is- 
sue in a former." Yet, certainly, in a cross 
bill, the party would be entitled to more favor, 
than upon a mere, application in the original 

cause. 

In Mayor of London v. Dorset, 1 Oh. Cas. 
228, where a trial of an issue was directed at 
law, an application was made for a commis- 
sion to examine a witness eighty years old, 
who was not discovered until that time, and 
was unable to travel. If she was able to 
travel, she would be examinable at the trial, 
though publication had passed. The court 
granted the eommisson, apparently, as it 
should seem, upon the ground, that otherwise 
the testimony would be lost; and yet the wit- • 
ness might, if living, be examinable at the 
trial at law. 

In Bank v. Farques, Amb. 145, 1 Dickens, 
167, where a hearing was adjourned over, 
and it was moved for liberty to examine a 
witness, to prove the handwriting of a wit- 
ness to a deed, material in the cause, the mo- 
tion was granted by Lord Hardwicke. So, in 
Abrams v. Winshup, 1 Russ. 526, where the 
evidence proved the execution of the will; 
but the witnesses had not been examined as 
to the sanity of the testator; the cause was 
adjourned at the hearing, and liberty given 
to exhibit an interrogatory to prove his san- 
ity. In each of these cases, the object was 
special, to establish the verity of a necessary 
document in the cause. 

In Blake v. Foster, 2 Ball & B. 457, an ap- 
plication was made upon the hearing for lib- 
erty to adduce newly discovered evidence 
partly oral, and partly documentary. It was 
rejected, not upon any ground of the nature 
of the evidence; but because it was not in real- 
ity newly discovered. The case, therefore, 
decides nothing to our present purpose. 

In Clarke v. Jennings, 1 Anstr. 173, 174, a mo- 
tion was made after publication for leave to 
exhibit interrogatories, to authenticate an oia 
paper writing material in the cause, and for a 
commission to prove the same. The motion 
was opposed as being too. late, and that ex- 
hibits only can be proved after publication. 
The court of exchequer thought, that though 
not an exhibit, it was in the nature of one, 
and granted the rule, so as that it did not de- 
lay the hearing of the cause. It is proper to 
remark, that the application was confined to a 
mere written document. 

In "Williamson v. Hutton, 9 Price, 194, after 
a tithe cause had been set down for a rehear- 
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ing, a motion was made on behalf of the 
plaintiff for the examination of one or more 
witnesses, to prove certain accounts or rentals, 
and a terrier or memorandum, made by a 
former vicar, and to read the depositions at 
the rehearing, upon the ground of their hav- 
ing been discovered since the original hear- 
ing, and were before unknown to the plain- 
tiff. The court granted the motion; and it was 
added: "If these papers had been found at 
the hearing, we should have ordered the cause 
to stand OTjer, for the purpose of giving the 
plaintiff an opportunity of exhibiting an in- 
terrogatory." This too was the case of a 
written document 

In Cox v. Allingham, Jac. 337, permission 
was given at the hearing to exhibit an inter- 
rogatory as to the loss of a deed, omitted by 
mistake to be proved in the proper manner. 
Sir Thomas Plumer, in delivering his opinion 
on this occasion, stated his strong impression 
of the dangers, that would arise, if in every 
instance a party, whose case broke down at 
the hearing, were at liberty to go into farther 
evidence. At the same time he admitted, that 
it was too late to argue, that there could be 
no case of exception to the general rule, after 
it had been departed from in some instances, 
and by great authorities. He also took no- 
tice of the circumstance, that the evidence 
proposed to be given related only to the proof 
of a document. 

In Ord v. Noel, 6 Madd. 127, an application 
was made to file a supplemental bill, in the 
nature of a bill of review, on account of the 
discovery of some deeds and facts, connected 
therewith, since the decree. The vice chancel- 
lor refused the petition; and the only remarks, 
material to our present purpose, which he 
made on that occasion, are;— that if the plain- 
tiff had applied, after he had discovered the 
contents of these deeds, and before the cause 
was finally heard, to have the benefit of this 
discovery at the hearing, the court would 
have found the means to render him that jus- 
tice; and, that the new matter for a bill of the 
nature proposed must be such as, if unan- 
swered, would clearly entitle the plaintiff to a 
decree, or would raise a case of so much nicety 
and difficulty, as to be a fit subject of judg- 
ment in a cause. Brigham v. Dawson, Jac. 
243, was a similar application, and shared a 
similar fate. 

Coley v. Coley, 2 Tounge & J. 44, was an ap- 
plication after publication passed, and the 
cause set down for a hearing, for liberty to 
examine two further witnesses, one only hav- 
ing been examined, to prove the execution of 
a will in the pleadings mentioned. The court 
granted it, saying, that if upon the hearing 
of the cause, the plaintiff had been unable to 
prove the execution of the will, the ease would 
have been allowed to stand over, for the pur- 
pose of supplying that proof, upon payment 
of the costs of the day. 

Then came Wyld v. Ward, 2 Younge & J. 
881, where upon a rehearing, a motion was 
made to exhibit an interrogatory to prove cer- 
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tain facts, upon the ground, that they were 
newly discovered since the original hearing. 
Upon this occasion, there was an elaborate 
argument by counsel. But the court granted 
the motion, saying, that it had a discretion to 
grant or refuse it, according to the circum- 
stances of the particular case. 

In Williams v. Goodchild, 2 Russ. 91, an 
application was made, upon an appeal from 
a decree of the vice chancellor to the lor£ 
chancellor, for permission to use on the hear- 
ing of the appeal, some old documents and 
bailiff's accounts, which had been discovered 
since the original hearing. On that occa- 
sion Lord Eldon said: "I cannot lay it down, 
that new evidence can in no case be receiv- 
ed; nor will I decide, that it is not to be 
introduced in this case, if the evidence, here 
tendered, shall be shown to be in its nature 
admissible, and a proper ground for its in- 
troduction shall be laid." The question was 
afterwards adjusted by an arrangement be- 
tween the parties. 

These are all the English authorities, bear- 
ing directly on the point now before the 
court, which the researches of counsel, as 
well as my own, have brought to my notice. 
What is very remarkable is, that not one of 
them presents the ease of an application to 
introduce newly discovered oral evidence; 
or newly discovered witnesses; but they all 
relate to written documentary evidence. The 
courts, upon deciding upon these applica- 
tions, however, made no allusion to any dis 
tinction, or practice excluding oral evidence; 
and the generality of the language sometimes 
used might incline one to believe, that the 
evidence of new witnesses might, under 
some circumstances, be within the contem- 
plation of the court. Finding no direct Eng- 
lish authority, either way, upon -the point of 
the exclusion of oral evidence, unconnected 
with new written evidence, I have sought 
for information in cases of an analogous 
nature, such as bills of review, ~and supple- 
mentary bills, in the nature of bills of re- 
view; for (I repeat it), if in such cases, the 
evidence would be admissible, it ought now 
to be admitted. Unfortunately, there are 
not many cases of this sort to be found, and 
those, which do exist, do not afford any 
very satisfactory lights to settle the ques- 
tion now before the court. Indeed, bills of 
review are of very rare occurrence. Lord 
Chancellor Lyndhurst in Partridge v. Us- 
borne, 5 Russ. 249, 250, observed, that for 
the period of a century past very few in- 
stances had occurred of bills of review hav- 
ing been allowed to be filed. In that very 
case, he allowed matters, dependent upon 
oral as well as written evidence, which had 
been discovered since the deeree, to be 
brought forward by a supplemental bill, in 
the nature of a bill of review. But then they 
related to facts, not previously in issue in 
the cause. He thus settled a doubt, which 
had long existed on th'is very subject; and 
in respect to which, there was a dictum of 
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Lord Eldon the other "way, in Young v. 
JKeighly, 16 Ves. 348. 

Lord Chief Baron Gilbert (Gilb. Forum 
Rom. 1SG), in laying down the rules, as to 
granting bills of review, puts one of the 
•requisites in the&e words: "Thirdly; they 
-can examine to nothing, that was in issue in 
the original cause, unless it be any matter 
happening subsequent, which was not be- 
fore in issue, or upon matter of record, or 
writing, not knoT\ n before. For, if the court 
should give them leave to enter into proofs 
upon the same points, that were in issue, that 
would be under the same mischief, as the 
•examination of witnesses after publication, 
and an inlet into manifest perjury." Now, if 
this is to be deemed a true exposition of the 
doctrine in courts of equity, it makes an end 
•of the present application. The difficulty is, 
whether the modern decisions affirm the 
practice in so limited a form. 

Lord Hardwicke in Norris v. Le Neve, 3 
Atk. 35, said, that the rules of Lord Bacon 
upon bills of review had never been depart- 
•ed from. And, professing to give the sub- 
stance of those rules, he added: "By the 
•established practice of this court there are 
two sorts of bills of review; one founded on 
•supposed error appearing in the decree it- 
self; the other a new matter, which must 
-arise after the decree; or upon new proof, 
which could not have been used at the time, 
when the decree passed." The ordinance of 
Lord Bacon is substantially as here stated; 
his language on the last matter is: "Never- 
theless, upon new proof, that is come to 
light after the decree made, and could not 
possibly have been used at the time, when 
the decree passed, a bill of review may be 
grounded." Beames, Orders Ch. p. 2, note 3. 
See, also, Patterson v. Slaughter, Amb. 293. 
In the case of Norris v. Le Neve, the appli- 
cation for the bill of review was not con- 
fined to "new proof" of a mere documentary 
character; but it embraced other facts of an 
■oral nature; and Lord Hardwicke took no 
notice of any distinction between oral and 
written evidence. But he did take notice, 
that the new discoveries amounted to no 
more than corroboratives only of the former 
points in issue. In another case (Gould v. 
Tancred, 2 Atk. 533), before the same great 
judge, no notice was taken of any positive 
distinction between oral and written evi- 
dence, although certainly there may be good 
ground for such a distinction. In Young v. 
Keighly, 16 Ves. 354, which indeed was an 
application founded on the discovery of new 
documentary evidence, Lord Eldon said: "As 
far as I can ascertain, what the court per- 
mits with regard to bills of review upon 
facts newly discovered (he does not say, 
'documents'), the decisions appear to have 
been upon new evidence, which, if produced 
in time, would have supported the original 
case." He added also in the same case: "The 
ground is even apparent on the face of the 
decree; a new evidence of a fact (not say- 



ing 'written evidence') materially pressing 
upon the decree, and discovered, at least 
after publication in the cause." In Part- 
ridge v. Usborne, 5 Buss. 195, the new evi- 
dence (which went to points not before in 
issue) was certainly largely founded in 
mere oral proofs and testimony; yet it was 
admitted. The language of Lord Eldon in 
Milner v. Lord Harewood, 17 Ves. 148, al- 
ready cited, appears to me to confirm the 
conclusion, that upon rehearings and bills of 
review, upon newly discovered evidence, pa- 
rol evidence to facts is not necessarily pro- 
hibited by any general practice or rule of 
law. 

I had occasion, in the ease of Dexter v. 
Arnold [Case No. 3,856], to examine this" 
subject with a good deal of care in refer- 
ence to bills of review. 1 was not, at that 
time, able to satisfy my mind, that the doc- 
trine, as to the admissibility of newly dis- 
covered evidence, was limited to written evi- 
dence of a documentary nature. The sub- 
sequent authorities have not helped the mat- 
ter in this particular. Upon principle it may, 
perhaps, be found difficult in all cases prac- 
tically so to limit it; although no person is 
more sensible than myself of the great in- 
convenience and danger of admitting new 
evidence of a parol nature, after the former 
evidence in the cause has been seen; and, a 
fortiori, after the original cause has been 
heard. The reasons are well stated in Jones 
v. Purefoy, 1 Vern. 47, and still more forcibly 
in the case of Kespass v. MeClanahan, Hard- 
in, 350, 351, to which I shall presently ad- 
vert. In examining the decisions of Mr. 
Chancellor Kent, in which he has collected 
the leading English decisions on this point, 
not only after publication, but upon bills of 
review, it will be seen, that he has exhibited 
a strong disinclination to allow the introduc- 
tion of any newly discovered evidence, mere- 
ly cumulative or not of a documentary na- 
ture. This is manifested in an especial man- 
ner in Hamersley v. Lambert, 2 Johns. Ch. 
432, in Livingston v. Hubbs, 3 Johns. Ch. 
124, and Troup v. Sherwood, Id. 558. Yet he 
is compelled to admit, that there may be ex- 
ceptions to the general rule. I cannot find, 
however, that he has ever made a direct de- 
cision, that the newly discovered evidence 
of witnesses to the facts in issue is not ad- 
missible on a hearing, or rehearing, or bill of 
review. He has, indeed, on one occasion 
said, that the nature of the newly discovered 
evidence must be different from that of the 
mere accumulation of witnesses to a liti- 
gated fact. Livingston v. Hubbs, Id. 127. 
But his decision did not turn particularly up- 
on that point. The language in Taylor v. 
Sharp, 3 P. Wms. 371, upon which he has 
placed some reliance for this qualification of 
the doctrine, does not seem to me to have 
looked to any supposed difference in regard 
to the nature of the new matter, that is, 
whether newly discovered testimony, or new- 
ly discovered documents; but singly to the 
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fact, that it was newly discovered matter 
of some sort 

I have thus gone over the principal cases 
(with an exception, which will presently ap- 
pear), which seem to me to be applicable to 
the more general question before the court. 
The result has been already incidentally sug- 
gested. But I will give it in a more direct 
and positive form. It is, that there is no 
universal and absolute rule, which prohibits 
the court from allowing the introduction of 
newly discovered evidence of witnesses to 
facts in issue in the cause, after publication 
and knowledge of the former testimony, and 
even after the hearing. But the allowance 
of it is not a matter of right in the party, 
"but of sound discretion in the court, to be 
exercised cautiously and sparingly, and only 
under circumstances, which demonstrate it 
to be indispensable to the merits and justice 
of the cause. 

I am driven, therefore, and I regret it, by 
this view of the matter, to the consideration 
of the special circumstances of the present 
case, and to decide, whether the court ought, 
upon general principles, and in the exercise 
of its just discretion, to grant the present 
petition. The objections which forcibly pre- 
sent themselves against it, are: (1) The 
great length of time since the publication of 
the evidence; (2) the nature of the evidence 
itself, being the asserted confessions of the 
defendant, to many of the most material 
points in the case, a species of evidence, of 
which it has been truly remarked, that it is 
the most easy to fabricate, and the most 
difficult to refute; and (3) the fact, that it 
,is merely cumulative or corroborative testi- 
mony to the very points in issue. In my 
judgment, eaeh of these objections has 
great intrinsic weight. The last has been 
thought by Sir. Chancellor Kent as of it- 
self decisive. I find, too, that the same 
view of the matter has been taken by sev- 
eral other of the American courts, upon very 
solemn occasions. In Eespass v. McClana- 
han, Hardin, 350, it was held by the court of 
appeals of Kentucky, at that time adorned 
by minds of uncommon ability, that the dis- 
covery of new witnesses to prove a matter 
of fact in issue in the original cause is not a 
ground for a bill of review. The reasoning 
of the court is so very full and clear on the 
point, that I would gladly transfer it to this 
opinion, if it would not occupy too large a 
space. Upon that occasion the court said, 
that after the most careful search, they could 
not find one case reported, in which a bill 
of review had been allowed on the discovery 
of new witnesses, to prove a fact, which had 
before been in issue; although there were 
many, where bills of review have been sus- 
tained on the discovery of -records and other 
writings, relating to the title generally put in 
issue. The same doctrine has been since re- 
peatedly affirmed by the same court, and 
particularly in Bowles v. South, Hardin, 460, 
and Head v. Head, 3 A. K. Marsh. 121. It 



was also adopted and acted on by the court 
of appeals of Virginia in Randolph's Ex'r v, 
Randolph's Ex'rs, 1 Hen. & M. ISO. 

I am not able to satisfy myself, that this 
objection to the evidence is not well found- 
ed. On the contrary, the more I reflect, the- 
more I feel the difficulty of the admissibility 
i of merely cumulative and corroborative testi- 
mony, though newly discovered, to the facts 
in issue. If 1 were to decide in favor of its 
admissibility, I should, as far as I know, be 
the first judge, who ever acted upon so- 
broad a doctrine. I am not bold enough to 
adventure upon such a course. On the con- 
trary, if I were called upon to frame a rule, 
it would be to exclude all testimony of newly 
discovered witnesses to any facts in issue, 
unless connected with some newly-discov- 
ered documents. There is no authority in 
favor of the petition. There is authority 
against it No book of practice states any 
thing, which leads to the conclusion, that 
evidence, like that now proposed, has ever 
been admitted at the original hearing, or up- 
on a rehearing, or upon any bill in the na- 
ture of a bill of review. So far as the books- 
of practice speak, they lead in the opposite 
direction. See Hind, Prac. 59-63; Gilb. 
Forum Rom. 1SS; Wyatt, Prac. Reg. 94-97;. 
Id. pp. 353-355. My judgment, therefore, is, 
under all the circumstances, that the motion 
ought not to be granted. 

[For subseouent proceedings in this case, see- 
Case No. 17,954.] 
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WOOD v. MANN et al. 

[3 Sumn. 318.] i 

Circuit Court, D. Massachusetts. May Term, 
1S3S. 

Sale undeii Equity Deciiee — Enforcement 
against pukchaser — attachment— intehest. 

1. Under a decretal order of the court, certain 
lands were sold by the master, and the purchaser, 
in conformity with a further decretal order, gave- 
security to the master, in the shape of a covenant, 
with a surety, to pay the purchase-money within 
fifteen days. The money was not paid, by either 
the principal or surety, within the appointed time. 
Held, that, on occasion of this default, a remedy 
at common law would be inadequate; that no- 
proper damages could be given at common law 
upon a covenant taken by a court of equity to 
enforce its own decretal orders; that a court of 
common law could not entertain a suit upon such 
a security; that whoever makes himself a party 
to the proceedings of a court of equity, and un- 
dertakes to do a particular act under its decretal 
orders, may be compelled to perform what he has 
undertaken; that a court of equity may, by at- 
tachment, compel a purchaser at a sale by the 
master, to complete his purchase, by paying in 
the purchase-money; and that, a surety, who has 
made himself a party to the proceedings, as in the- 
present case, is in the same predicament with the 
purchaser, and may be proceeded against by at- 
tachment. And it will make no difference, that 
the surety was not aware, that, in becoming so, 
he subjected himself to the summary process of 
the court; nor that the plaintiff had a right, on the 

i [Reported by Charles Sumner, Esq.J 
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default, to resell the lands; nor can the surety 
take any exception to the title, if the purchaser, 
his principal, has failed to do so. 
[Cited in The Kate Williams, Case No. 7,623; 
American Ass'n v. Hurst, 7 C. O. A. 598, 59 
Fed. 3.] 
[Cited in Rout v. King, 103 Ind. 557, 3 N. E. 
250; Warfield v. Dorsey, 39 Md. 304; Town- 
sheiid v. Simon, 3S N. J. Law, 241; Atkin- 
son v. Richardson, 18 Wis. 246.] 

2. A purchaser under a master's sale will not 
be let off from his purchase by a submission to a 
forfeiture of his deposit. 

3. What circumstances amount to a waiver by 
the purchaser of a reference of the title to a 
master. 

4. Under the circumstances of the case, and in 
pursuance of a decretal order, the defendant was 
charged with interest up to the time of the final 
payment of the purchase-money; although, under 
the circumstances, the purchaser and surety were 
not charged with interest, after their default. 

5. The principal and surety have no claim up- 
on the rents and profits of the estate, except from 
the time when the conveyance to them is com- 
pleted. 

[This was a bill in equity by Josiah Wood, 
Jr., against Samuel H. Mann, John R. Adams, 
and others.] 

In this case, which had been several times 
before the court [Cases Nos. 17,951, 17,952, 
and 17,953], a sale of certain real estate, men- 
tioned in the bill and proceedings, having been 
made by the master, pursuant to a decretal 
order of the court, the biddings were ordered 
by the court to be re-opened, "by a decretal 
order of the 9th of December, 1837; and, in 
pursuance of the same order, another sale was 
had before the master, on the 20th of Decem- 
ber, 1S37, at which sale Simon C. Hewett be- 
came the purchaser of certain parcels of the 
land; and Valentine O. B. Brown became the 
purchaser of certain other parcels; of which 
sale and purchases the master made due re- 
port to the court, on the 23^ of December, 
1S37. Among the conditions of sale, it was 
provided, that the purchase-money should be 
paid in gold or silver coin and the currency of 
the United States; that the purchaser should 
pay down, or secure, five per cent, of his pur- 
chase in cash, and the remainder on receiving 
his deed from the master; and should sign an 
acknowledgment of his purchase at the time 
of the sale. If the purchaser should neglect, 
or fail, to comply with the conditions of his 
sale, his deposit, and all his interest and claim 
in the premises, struck off to him, should be 
forfeited, and the lot or parcel be again put 
up for sale; a conveyance to the ' purchaser 
was to be made as soon as might be after the 
confirmation of the master's report of the sale. 
On the same day, on which the report of the 
master was filed (the 23d of December, 1837), 
Simon C. Hewett filed a petition in court; 
praying for a confirmation of the sales made 
to him; and Valentine O. B. Brown, at the 
same time, prayed a confirmation of the sales 
made to him. On the same 23d of December, 
1837, the court passed a decretal order, con- 
firming the sales, unless cause was shown to 
the contrary, on or before the 27th of the same 



month. No cause was shown, or objection 
made. The plaintiff was to be at liberty to 
apply for a resale, if the purchasers did not 
pay the purchase-money, and complete the 
contract. 

On the 30th of December, 1837, the master 
filed a supplementary report, stating that he 
had prepared proper deeds of conveyance of 
the land purchased by Simon C. Hewett, and 
Valentine O. B. Brown, ready to be delivered 
to them, upon the payment of the purchase- 
money. On the same day (the 30th of De- 
cember, 1837) Valentine O. B. Brown filed a 
petition, referring to" the preceding facts, pray- 
ing that time might be allowed for prep- 
aration of a suitable deed from the master, 
and the payment of the purchase-money into 
court, as to the court might seem reasonable; 
and also stating, that he (Brown) had assumed 
the purchases made by Hewett, and that he 
was responsible for the same, and praying for 
a reasonable time to raise the money therefor. 
On the same day a decretal order was passed 
by the court, stating, among other things, the 
sales and proceedings and petition of Brown, 
and also, that Brown had given security for 
the payment of the purchase-money of the 
lands sold to Hewett within fifteen days; and 
that Hewett consented to the substitution of 
Brown as purchaser, as aforesaid; and there- 
upon it was ordered by the court, that the re- 
ports of the master stand confirmed; that 
Brown be substituted as the purchaser in- 
stead of Hewett; that Brown pay to the mas- 
ter the amount of the purchase-money within 
fifteen days from that day; and the master, 
upon the payment, should execute a due con- 
vej r ance to him of the premises; that, if 
Brown should fail to pay the purchase-money, 
as above ordered, then it should be at the elec- 
tion of the defendant (Adams), within five 
days, to pay the amount, and to have a convey- 
ance of the premises to himself; if neither 
Brown nor Adams should pay the purchase- 
money, then the premises to be again set up 
for sale, under the direction of the master. 
All the parties assented to this order. Owing 
to the extreme pressure of thetimes, the mon- 
ey was not paid within the fifteen days; the 
master then proceeded to advertise a resale of 
the premises. The proceedings upon the pro- 
posed sale were, however, stopped, upon an 
intimation from the court to the master, made 
with the assent of the plaintiff and the defend- 
ant (Adams). On the 27th of March, 1838, 
the defendant (Adams), with the assent of the 
plaintiff, filed a petition, which, after stating 
the proceedings, and that the security given to 
the master was a covenant by V. O. B. Brown " 
with Ebenezer T. Andrews as surety, to pay 
the purchase-money within the fifteen days, 
and that the money had not been paid, as by 
a report of the master, therewith exhibited, ap- 
peared; and also, that a resale, from the em- 
barrassments of the times, would be greatly 
to the prejudice of the petitioner, prayed, that 
the order for a resale should be rescinded, and 
also, that the said Brown and Andrews should 
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be cited to appear and snow cause, why they 
should not pay the money, and why process 
of contempt should not issue against them 
upon their failure so to do, and for other re- 
lief. An order was accordingly passed by the 
court, suspending the proceedings for a resale, 
and directing cause to be shown by Brown 
and Andrews at the rules, on the first Monday 
of May, 183S, why the prayer of the petition 
should not be granted Process was duly 
served on Brown and Andrews; and the cause 
was further proceeded in at the May term of 
the court, 1838, when Andrews appeared and 
showed cause; but Brown made no appear- 
ance, and showed no cause against the peti- 
tions. The substance of Andrews's affidavit 
was, that he was a mere surety, without any 
interest or security; that he never supposed, 
that by giving such covenant he should be- 
come amenable to any summary process of 
the court, to comply with the terms thereof; 
that, by the conditions of sale, the premises 
were to be put up again, if the conditions 
were not complied with; that, by the decretal 
order of the 30th of December, a resale was 
directed, if the purchase-money was not paid; 
that proceedings towards a resale had been 
had, but Brown had been taken sick soon 
after giving the obligation, and ever since con- 
fined to his house, and unable to attend to 
business, and still was sick, and has been un- 
able to raise the money; that he (Andrews) 
ought not to be called on, and is not liable to 
pay the money, by reason of his being surety 
as aforesaid; that he is unacquainted with the 
title to the premises, and does not know who 
is legally competent to convey the same; that 
the master has never reported, that a good 
title can be made; that Brown has never been 
ordered by the court to pay the money; that 
no decree has been made, that he shall com- 
plete the purchase; that, upon the opening of 
the biddings, the sales were enhanced in price 
from $11,431.88 to $15,975; that the deposit 
money paid by Brown is a sufficient security; 
and then submits it to the court, whether he 
ought to be compelled as surety to pay the 
purchase-money; whether Brown should not 
first be decreed to complete the purchase, etc.; 
and, finally, that Adams has no right to in- 
sist on this proceeding. 

The covenant delivered to the master, is as 
follows: "Know all men by these presents, 
that, whereas, Simon O. Hewett at a sale of 
lands in Lowell, on the 20th of December, in- 
stant, by George S. Hillard. Esq., master in 
chancery, was the highest bidder, and did pur- 
chase some of the lands then sold by said mas- 
ter, by the order of the circuit court of the 
United States for the First circuit, and wnere- 
as, Valentine O. B. Brown has assumed the 
purchases made by said Hewett, amounting in 
all to about eleven thousand dollars: Now, 1, 
the said Valentine O. B. Brown, as principal, 
and I, Ebenezer T. Andrews, of Boston, as 
surety, do covenant and agree with Josiah 
Wood, Jr., who is the person for whose bene- 
fit said lands were sold, that the said lands 



purchased by said Hewett and assumed by 
said Brown, as aforesaid, shall be paid for in 
fifteen days from this date, agreeably to the 
conditions and provisions of said sale; and 
we will pay the same to said master within 
that time. In testimony whereof, we have 
hereunto set our hands and seals, this thirtieth 
day of December, A. D. 1837. In presence 
of," etc. 

The master, on the 29th of March, 1838, re- 
ported to the court, that the purchase-money 
had not been paid; that he had prepared the 
deeds ready for delivery on the payment of 
the purchase-money; and that he had de- 
manded payment under the consent both of 
Brown and Andrews, who declined to pay the 
same. And he has since returned the bond 
into court, stating it to have been executed in 
open court 

F. Dexter, for Adams. 

B. Band, for Wood. 

Mr. Sprague, for respondent Andrews. 

STORY, Circuit Justice. The proceedings 
in this ease have been somewhat irregularly 
conducted; but the substantial merits can- 
not be open to much controversy. The de- 
cretal order of the 30th December 1 , 1837, was 
expressly passed upon the footing of this 
very security or covenant given by Brown 
and Andrews for the payment of the pur- 
chase-money in fifteen days, the parties be- 
ing present in the court and offering the se- 
curity, as the foundation of the decretal or- 
der, to be passed upon the petition of Brown 
for further time to complete his purchase 
and pay the purchase-money. Now, stripped 
of all artificial forms and technical reason- 
ing, what is the substance of the argument 
urged on behalf of the respondent Andrews? 
The money has not been paid according to 
the covenant, either by the principal, or by 
the surety; and although the covenant has 
been thus violated, the instrument itself, 
though in form a security to the court, 
through the master, for the due payment of 
the money to the master, is in reality no se- 
curity at all to be enforced by the court 
The appropriate remedy is merely a resale of 
the property, provided for in that decretal 
order; or, possibly, and at most, a remedy 
at the common law for damages upon the 
covenant. Now, if this be the true posture 
of the case before the court, it is one of a 
very extraordinary nature. Brown asked of 
the court an indulgence of fifteen days to 
pay the purchase-money into the court, giv- 
ing security for the due payment at that 
time; and yet the security is no security at 
all for the due fulfilment of his undertaking 
to the court; but a resale is the true and 
proper security. Under such circumstances 
of what possible use could be the covenant 
with a surety; since the resale could be as 
well made without it as with it? 

But then it is said, that a suit would or 
might lie at the common law for damages 
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on the covenant. Suppose it would, is it not 
plain that that would afford no adequate re- 
dress. A specific performance of the con- 
tract, and a completion of the purchase are 
what is required, and not damages possible 
or positive for the non-performance of it 
The remedy at the common law would be 
utterly inadequate; and the proper suit, if 
any, would be a bill in equity for a specific 
performance of the veiy covenant If such 
relief could be granted upon an original bill, 
framed for such a purpose, I should be glad 
to know why it may not be given in the 
present suit, to which the purchase is a 
mere incident, as the propriety of the relief 
must depend upon the very same facts now 
before the court, and upon none others. But 
what damages could be given by a court of 
common law in a case of this sort upon a 
covenant or security given to or taken by 
the direction of a court of equity to enforce 
its own decretal orders? Did any one ever 
hear of such a suit upon such a security? 
What damages could be given? What 
means could a court of common law have to 
ascertain or measure the extent or nature 
of the damage? How could it know, what 
would be held to be the nature, operation, 
and extent, of such a security in the view of 
a court of equity? or what other means a 
court of equity might adopt to enforce it, 
or to redress the injury done by it, either 
by a re-sale or otherwise of the premises? 
Until the final action of a court of equity by 
its own modes of redress, or other exercise 
of jurisdiction, it would be utterly impossi- 
ble for a court of common law to possess 
any adequate measure of damages; or to 
ascertain whether there were any damages 
at alL And even then, it could arrive at the 
result only upon a review of the whole pro- 
ceedings in equity, which, if it were com- 
petent in point of jurisdiction to re-exam- 
ine, it is not too much to say, that it would 
be a task of great embarrassment and crit- 
ical peril. The truth is, and I have no 
doubt, that a court of common law would so 
hold, that it has not any proper jurisdiction 
to entertain any suit upon a security of this 
sort given in the course of a proceeding in 
another court of justice. It might just as 
well undertake to enforce a stipulation taken 
in the admiralty, or a written acknowledg- 
ment of the purchaser at a sale before a 
master, or an undertaking of a party to pay 
money into court upon a special order. In 
my opinion there is and can be no effectual 
remedy administered in the present case, un- 
less it can be by this court as a court of eq- 
uity. 

But it is said, that the present application 
is not made in behalf of the plaintiff, who 
had the conduct of the sale; but of the de- 
fendant (Adams), whose property has been 
subjected to the sale; and that it is not 
competent for Adams to ask the court to en- 
force an order of this court. It is unneces- 
sary to consider, whether there is any valid- 



ity in this objection upon principle or not; 
for the plaintiff, Wood, has adopted the pe- 
tition and application of Adams, and now 
strenuously seeks its due enforcement The 
objection, then, degenerates into a pure 
question of form. 

Then, what are the grounds of objection to 
the jurisdiction of the court? First,' it is 
said that there is no ease to be found, in 
which a proceeding has been had of this sort 
against a surety. But the jurisdiction of 
courts of equity does not depend upon the 
existence of a case, in which the particular 
exercise of it asked for can be shown; but 
upon general principles and analogies, appli- 
cable to the structure of the court. No 
doubt is now entertained, that a Court of 
equity may, by attachment, compel a pur- 
chaser, at a sale by the master, to complete 
his purchase by paying in the purchase-mon- 
ey. It stands upon the plainest principles 
of the court that he who makes himself a 
party to the proceedings of the court, and 
undertakes to do a particular act under the 
decretal orders of the court, may be com- 
pelled to perform what he has undertaken. 
It is a mere incident to the due exercise of 
the principal jurisdiction, and indispensable 
to the due enforcement of the orders of the 
court upon persons who have submitted 
themselves to its jurisdiction. A sale be- 
fore the master might otherwise become a 
mere mockery, and give an entire immunity 
to purchasers, to speculate upon the chances 
of the sales. Yet this doctrine, now so well 
established, was quite novel, as an exercise 
of jurisdiction, as late as 1808, when it was 
recognized and acted upon by Lord Eldon, 
in Lansdowne v. Elderton, 14 Ves. 512, who 
at first doubted, whether there was any in- 
stance of committing a purchaser, and 
whether the court could go further than to 
discharge him from his purchase. His lord- 
ship, however, did not hesitate ultimately to 
act upon the jurisdiction, and said, that the 
principle required it equally in the case of a 
purchaser, who could not be permitted to 
baffle the court and disobey an order, more 
than any other person. And Sir Samuel Ro- 
milly, who argued in support of the motion, 
said, that there was no distinction between 
a purchaser and any other person not a par- 
ty; and he put the case of tenants in com- 
mon, ordered to attorn to a receiver. The 
notion, indeed, is utterly groundless, that no 
person, but a direct party to the suit can be 
made subject to the orders or process of the 
court 

Now, what substantial distinction can there 
be between the exercise of the jurisdiction 
over the purchaser himself, and that over 
the surety, who has equally undertaken, un- 
der the proceedings, to pay the purchase 
money to the court? Each is equally a prin- 
cipal as to the court, and each simultaneous- 
ly and substantially incurs, as to the court, 
the same responsibility. Suppose, the sure- 
ty .alone had undertaken to the court, for 
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and in behalf of the purchaser, to pay the 
purchase-money; would he not have been 
liable to the same process of the court, as 
if he were the purchaser? Suppose, the pur- 
chase had been by an agent for the pur- 
chaser, and the agent had expressly under- 
taken to the court to pay the purchase-money 
and complete the purchase, could there be 
a doubt that the process of attachment would 
lie to compel him to the performance of his 
undertaking? The difficulty of the whole 
argument consists in treating the surety, as 
a stranger to the proceedings; whereas he is 
in fact a party to the proceedings under the 
sale, and has agreed to become so, as far as 
the payment of the purchase-money is con- 
cerned. It appears to me, that the predica- 
ment of a surety is not in the slightest de- 
gree distinguishable from that of a purchas- 
er, or of any other person, who makes him- 
self, by his own undertaking, a party to any 
of the proceedings of a court of equity. He 
thereby submits himself to the jurisdiction 
of the court by the necessary implications 
of law, whatever may be his own private 
notions on the subject, with which the court 
cannot intermeddle; and he becomes amena- 
ble, like any other party, to the process of the 
court, to compel the due performance of his 
own undertaking. 

The case of Richardson v. Jones, 3 Gill & 
J. 164, has been cited as an authority against 
the exercise of the jurisdiction against a 
purchaser or his sureties, in a case like the 
present. To the principal points decided in 
that ease 1 perceive no solid objection; and 
under similar circumstances I very much in- 
cline to think that this court ought" to make 
the same decree as that given by the appel- 
late court, dismissing the petition of Benja- 
min Richardson, and dismissing the appeal 
from the interlocutory order of the chancel- 
lor, directing a payment of the purchase- 
money into court, or to show cause to the 
contrary. The whole force of the argument 
addressed to us is founded upon doctrines 
supposed to be given upon points and "prin- 
ciples confessedly not then in judgment. In 
that case the court admitted the authority of 
a court of equity to enforce the payment of 
the purchase-money by attachment, as 
against the purchaser hims dt. But the court 
thought, that where, according to the terms 
of the sale ordered by the court, the sale 
was not to be a cash sale; but a bond with 
sureties was to be taken by the trustee at 
the sale for the payment of the purchase- 
money at a future time, there, inasmuch as 
the sale on those terms was, when made and 
ratified by the court, upon giving the bond 
with sureties, for a complete execution of 
the whole order of the court, touching the 
sale, the remedy for the subsequent pay- 
ment of the purchase-money, was, for the 
trustee, by a suit at law on the bond, and 
not by a summary .process "of the court. 
The court, on that occasion, said: "There 
must be a decree or order of ratification, 



amounting to a decrte, for the payment of 
the purchase-money, as a foundation for an 
order to bring it into court. It is not merely 
on the ground that the purchase-money is 
remaining unpaid, that such an order is 
passed; but it is on the principle, that there 
is a decree foe the payment of the purchase- 
money, and the purchaser, being in contempt, 
the order has for its object the enforcement 
of that decree. Where there is not such a 
decree, there can be no such order. And an 
! order of ratification, sanctioning and con- 
l firming a contract of sale, by which bond 
and security is given for the payment of the 
purchase-money, cannot, we think, be con- 
strued to amount'to a decree for the payment 
of it. "Where the sale is a cash sale, the or- 
der of ratification is held to amount to a 
decree for payment, which must be enforced 
in chancery, there being no remedy at law. 
But where it is not a cash sale, and bond is 
given for the purchase-money, the order of 
ratification adopts the bond, which stands 
in the place of a decree for payment, to be 
enforced at law." Now, whether this rea- 
soning be entirely satisfactory or not; or 
whether it does not proceed upon an as- 
sumption of the very matter in controversy, 
as to the jurisdiction, is a question, with 
which I do not intermeddle. Much of the 
reasoning for the proper solution of such a 
question might depend upon the terms of the 
sale and of the bond, and upon the inten- 
tion to make it a sale on credit, trusting to 
the personal responsibility of the parties, 
and not to the powers of the court to en- 
force its own orders and -jurisdiction as to 
the payment of the purchase-money. But, 
however this question may be, it is plain 
that the reasoning of the court proceeds 
upon grounds, which distinguish the case 
most essentially from that before this court. 
In the present case the sale was a cash sale, 
without the slightest intention of credit; and 
the bond was given, not as a substitution 
for the payment of the purchase-money in 
cash, but to secure it at the end of the fifteen 
days, asked, as a special indulgence from 
the court, by the purchaser. The very 
confirmation of the sale, and the very order 
to enlarge the time of the payment of the 
purchase-money for fifteen days, was upon 
the application of the purchaser himself, to 
save him from a forfeiture; and upon an 
express undertaking with his surety, that 
the money should then be paid. The court 
never intended to part with its own hold 
upon the purchase-money, or to discharge the 
purchaser from the due payment of it, ac- 
cording to the terms of purchase, but to 
take a security, as a double assurance, to 
make its authority effectual. If, indeed, the 
surety can now evade the process of the 
court, the whole proceeding will have been 
a mere mockery; and the order of the court 
granted under a delusion. What has such a 
case to do with circumstances, like those in 
Richardson v.- Jones, 3 Gill & J. 164? Be- 
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sides, this latter case came before the court 
"under very extraordinary circumstances of 
fraud and collusion, or at least of meditated 
misconduct. And the bond itself was sought 
to he enforced on one side by a party to 
that fraud or misconduct, and on the other 
side to be escaped from by a ^participator in 
the same improper conduct. Such a case 
■was well calculated, especially when an ap- 
plication was made for relief after the lapse 
.and laches of ten years and more from the 
time of the sale, to meet with the pointed 
discouragement of the court. Here there is 
not the slightest pretence of any misconduct. 
The parties applying for the relief have acted 
with the greatest good faith— uberrima fide. 

In the next place, it is said, that here the 
decretal order was, that in case of the non- 
payment of the money in the fifteen days, 
there should be a resale by the master. But 
this constitutes no ground upon which the 
purchaser or his surety can found any right 
to refuse the performance of their under- 
taking with the court. It is a mere order 
hy anticipation of the ordinary authority of 
the court to direct a resale, which is exer- 
cisable in all eases where a purchaser is in 
default; and does not obtain a respite from 
the court. It is an order essentially for the 
benefit of the other parties, and not for the 
purchaser. The latter has no right to de* 
mand, or to enforce it. It is a mere auxiliary 
security belonging to the plaintiff, seeking 
the benefit of the sale. The court was at 
liberty to rescind or suspend it at any time, 
.as indeed has been done in the present case. 
If this had been an ordinary contract for a 
purchase, in which the seller had reserved 
£t right to resell upon the failure of the pur- 
chaser to comply with the terms of the sale, 
such a reservation would not have justified 
the purchaser in insisting on a resale, or, 
upon his default, have set him adrift from 
his contract. That would be to give him an 
election to violate his own contract The 
very point was decided hy Lord Eldon in 
Seton v. Slade, 7 Yes. 265, 270, where the 
contract embraced such a provision; and 
his lordship said: "If you make out that he 
{the seller) would have been at liberty to re- 
sell, that does not make out, that he lets 
the other off." The question here is not, 
whether the plaintiff has not a right to re. 
sell; but whether the purchaser and his 
surety have a right to violate the very terms 
of their contract, and to refuse to pay the 
very purchase-money, which, by their under- 
taking to the court, they were bound to pay 
in the fifteen days. 

Then, again; it is suggested, that, upon the 
original conditions of sale, the purchaser, up- 
on non-compliance with the conditions, was 
to forfeit his deposit, and the property might 
be resold by the master. But this provision 
obviously applied only to the case of the pur- 
chaser, refusing to comply with the condi- 
tions at the time of the sale, by signing an 
acknowledgment, that he w.as purchaser, 



etc.; upon which refusal the master was to 
be at liberty to put the same again up for 
sale, that is, at the same sale; and not at a 
resale under a new order of the court. At 
all events, Brown, by his subsequent appli- 
cation to the court to have his purchase con- 
firmed, and time allowed for payment of the 
money, placed himself in an entirely new 
attitude before the court, and incurred other 
responsibilities. But if it were otherwise, it 
is by no means true, that a purchaser is to 
be let off from his purchase by a forfeiture, 
or submission to a forfeiture, of his deposit. 

Then, again, it is said, that no inquiry has 
been had into the title, which is the common 
practice after a confirmation of the sale by 
the master. It is so. But then such an 
inquiry is not indispensable; it is merely for 
the benefit of the purchaser, that he may not 
be compelled to take a defective title. But, 
if the purchaser is satisfied, and makes no 
objection to the title,. or waives the inquiry, 
it does not afterwards lie in his mouth to 
take any exception of this nature. And, a 
fortiori, his surety lias no right to take any 
such exception; for he has nothing to do 
with the matter of the title. That is an 
affair wholly appertaining to the rights and 
duties of the principal. In the present case, 
Brown has never, even to this hour, asked any 
reference for inquiry into the title; neither 
has he shown any objection to it. And his 
petition to have the purchase confirmed to 
him, in lieu of Hewett, and his application 
for the indulgence of fifteen days to pay the 
purchase-money, without asking for any 
such inquiry into the title, is a complete 
waiver of it. 2 

Some suggestions also have been made in 
the anldavit of the surety, and also at the 
argument at the bar, that the surety was not 
aware, that, by his becoming so, he subject- 
ed himself to the summary power and pro- 
cess of the court. That is wholly imma* 
terial. It was his duty to know, that, by 
becoming a surety for the due payment of 
the purchase-money under the proceedings 
of the court, he became liable to the fullest 
exercise of the jurisdiction of the court, 
founded upon those proceedings. 

Upon the whole, my opinion is, that an or- 
der ought to pass, that the purchaser, and. 
upon his default, the surety do, within thirty 
days from the passing of this order, pay 
the amount of the purchase-money into court, 
and upon default of such payment, that an 
attachment do issue against them, and that 
they do stand committed until this order is 
performed. And in case the surety shall- 
pay the money into court within the same 
period, then he shall be at liberty to have 
the aid of the court in prosecution of the 
said attachment against the principal to 

2 See, as to the practice in regard to a refer- 
ence of the title, and compelling the payment 
of the purchase-money by the purchaser, Ben- 
nef s Proceedings in the Masters' Office, 167- 
170; 2 Smith, Ch. Prac. c. 19, pp. 182-193. 
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compel him, as primarily liable, to pay the 
same, with liberty also for the surety to ap- 
ply for any further aid of the court -within 
its competency, to assist his own rights in 
regard to his principal. 

A further question was at a later day sub- 
mitted to the court, to determine up to what 
time interest was to be calculated against 
the defendant, Adams. By the decretal or- 
der of the 29th of May, 1837, which was pass- 
ed by the consent of all parties, it was or- 
dered, that unless Adams should pay the 
$13,000, and interest thereon, on or before 
the 18th of October, then next, the premises 
should be sold to pay that sum, and addi- 
tional interest upon the principal until pay- 
ment thereof, and costs, <fce. The sum not 
being paid, the premises' were accordingly 
sold at public auction under the direction of 
the master; and afterwards, upon petition, 
the biddings were reopened, and another sale 
took place for a higher price, at which 
Brown became the purchaser; and upon his 
application for an enlargement of time to 
pay the purchase-money, Andrews became 
his surety for the payment thereof at the 
time prescribed by the court. The payment 
not having been complied with by Brown, 
the plaintiff, Wood, according to a reserva- 
tion made in his favor, in the original de- 
cretal order opening the biddings, proceeded 
to advertise another sale of the premises. That 
sale, however, was stopped by the court up- 
on the application of Adams, with the eon- 
sent of the plaintiff; and payment of the 
purchase-money was enforced by a decretal 
order against Brown and his surety, An- 
drews, and the latter accordingly paid the 
amount under the decretal order on the 7th 
day of July, 1838. The court, upon hearing 
the matter as to passing the decretal order 
for the payment of the purchase-money, re- 
fused, under all the circumstances, to direct 
the payment of any interest by Brown and 
Andrews on account of their failure to com- 
ply with the terms of the order above men- 
tioned for an enlargement of the time to 
pay the purchase-money. Adams now in- 
sisted that he ought not to be compelled to 
pay any interest upon the principal sum due 
under the decree of the 29th of May, 1837, 
after the time when Brown ought to have 
paid the purchase-money on the confirmation 
of the sale to him. 

B. Band, for plaintiff. 

F. Dexter, for defendant Adams. 

STORY, Circuit Justice. Unless something 
has occurred, which in equity and justice re- 
quires the court to alter the original order of 
the 29th of May, 1837, which was assented 
to by all the parties, there is no pretence to 
say, that Adams ought not to be decreed to 
pay interest according to the terms thereof, 
up to the time when the whole principal due 
to the plaintiff was paid. The plaintiff did 



not receive that sum until the 7th day of 
July, 1838; and he was in no default in not 
before receiving it. The opening of the 
biddings and resale to Brown were for the 
benefit of Adams, and the premises were 
actually sold at a much higher price. The 
subsequent stoppage of the resale, upon the 
default of Brown, was at the urgent petition 
of Adams himself; and the whole proceed- 
ings against Brown and Andrews, under 
which the payment of the purehase-money 
has been enforced, was at his instance, and 
for his benefit, and upon his own showing a 
great advantage to him; for the resale would 
have been at a great sacrifice. So that r 
whatever delay has intervened, has not been 
occasioned by any laches or delay on the 
part of the plaintiff; but has been for the 
benefit of Adams; and the whole proceedings 
against Brown and Andrews, prosecuted un- 
der his direction. It seems to me plain, there- 
fore, under these circumstances, that the 
decretal order of the 29th of May, 1837, ought 
to be enforced against Adams, according to 
its terms; and that any alteration thereof 
would be inequitable and unjust to the plain- 
tiff. I do, therefore, direct, that interest be 
calculated upon the principal sum of $13,000 
against Adams up to the seventh day of 
July, 1S38, when the purehase-money was 
paid. 

It has -been suggested, that Adams has 
been in the receipt of the rents and profits 
of the premises up to the time, when the 
conveyance was perfected to Andrews, at the 
time of his payment of the purchase money; 
and that, possibly, he may be compelled to 
account therefor to Brown and Andrews, or 
to the latter. But there is no pretence for 
that; for neither of them has any claim for 
such rents and profits, except from the time, 
when the conveyance to them was com- 
pleted. If it had been intended by the court 
to give them or either of them the benefit 
thereof, they would have been decreed to pay 
interest on the purchase-money. It has also 
been suggested, that there has been about 
$3,000 in the master's hands, ever since Jan- 
uary, 183S. But that sum was, in the first 
place, properly applicable to the costs and 
expenses of the sale, etc. And, at all events, 
as the plaintiff has never received any bene- 
fit therefrom, he is not to be prejudiced by 
the existence of a fund, over which he had 
no control. If Adams had desired any par- 
ticular application to be made of that fund, 
consistently with the proper objects, for 
which it was retained, it was his duty to 
have made some motion to the court on the 
subject. 

These are all the remarks, which occur to 
me to be necessary to make on the present 
occasion. And here, I trust, this tedious con- 
troversy is ended. "Sunt certi denique fines 
litium." 



WOOD (MARET 7.J. See Case No. 9,067. 



[30 Fed. Cas. page 465] 



(Case 'No. 17,955) WOOD 



Case Ho. 17,955. 

WOOD v. MATTHEWS. 

[2 Blatchf. 370; i 23 Vt. 735.] 

Circuit Court, D. Vermont. May, 1852. 

Removal from State Coukt — Jurisdiction* of 

Federal Court— Seizure under Revenue 

Laws— Motios to Dismiss. 

1. When a cause is removed from the state 
court into the circuit court of the United States, 
under the provisions of the 3d section of the act 
of March 2, 1833 (4 Stat. 033), as having been 
commenced against an officer of the United States, 
for an act done under the revenue laws of the 
UDited States, or under color thereof, the ques- 
tion whether the property for the taking of which 
the action was brought w as seized by tiie defend- 
ant in the performance of his duty as an officer 
of the customs under the revenue laws, is a mat- 
ter of fact involved in the merits of the case, and 
cannot be raised or determined upon a motion to 
dismiss the suit 

2. The act of congress gives the jurisdiction 
and right of removal K in any case" falling within 
the particular class of cases provided for, with- 
out any regard to the amount in controversy in 
the suit. Hence, no question can be raised in the 
circuit court based upon the trifling value of the 
property for the taking of which the suit was 
commenced. 

[Cited in Galvin v. Boutwell, Case No. 5,207; 

Whelan v. New York, L. E. & W. R. Co., 

35 Fed. 864.] 
[Cited in State v. Circuit Judge, 33 Wis. 132.] 

This was an action [by John Wood, Jr., 
against Philo A. Matthews] originally com- 
menced in one of the subordinate courts of 
Vermont, held by a justice of the peace, and 
■was removed into this court, at the instance 
of the defendant, by a writ of habeas corpus 
cum causa, under the act of March 2, 1833 
(4 Stat 633, § 3). It was an action of tres- 
pass for taking and detaining a certain horse 
belonging to the plaintiff. After its removal, 
the plaintiff appeared and filed a motion to 
dismiss the case for want of jurisdiction, al- 
leging that the cause of action did not pro- 
ceed from, nor the action bring in question, 
any act or thing done by the defendant as an 
officer under the revenue laws of the United 
States, and that the damages demanded, be- 
ing only ten dollars, were too small and incon- 
siderable to be the subject of adjudication in 
this court 

D. A. Smaller, for plaintiff. 
C. W. Prentiss and L. Underwood, Dist 
Arty., for defendant. 

PRENTISS, District Judge. The removal of 
the cause to this court, and the jurisdiction of 
this court over it, are regulated by, and de- 
pendent entirely upon, the provisions of the 
act of congress of March 2, 1833 (4 Stat. 633, 
§ 3), passed in pursuance of the clause of the 
constitution which declares, that the judicial 
power of the United States shall extend to all 
cases in law and equity arising under the 
constitution, laws or treaties of the United 
States. After giving, in general terms, juris- 



i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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diction to the circuit courts in all cases aris- 
ing under the revenue laws, the act provides 
that, "in any case where suit or prosecution 
shall be commenced in a court of any state, 
against any officer of the United States, or 
other person, for or on account of any act 
done under the revenue laws of the United 
States, or under color thereof," &c, "such 
officer or other person may, at any time be- 
fore trial, remove the cause into the circuit 
court for trial." The act prescribes the mode 
of removal and what shall be necessary to ef- 
fect the removal. There must be a petition to 
the circuit court, setting forth the nature of 
the suit; an affidavit, verifying the petition; 
and a certificate, signed by an attorney or 
counsellor-at-law, stating that, as counsel for 
the petitioner, he has examined the proceed- 
ings against him, and has carefully inquired 
into all the matters set forth in the petition, 
and that he believes the same to be true. The 
petition, affidavit and certificate being pre- 
sented and filed, "the cause," as the act de- 
clares, "shall, thereupon, be entered on the 
docket" of the circuit court, "and shall be 
thereafter proceeded in as a cause originally 
commenced in that court." 

The clerk of the circuit court is, thereupon, 
to issue a writ of certiorari, or a writ of ha- 
beas corpus cum causa, as the case may re- 
quire, which shall be served in the manner 
prescribed by the act And the act then pro- 
ceeds to say that, thereupon, it shall be the 
duty of the state court to stay all further pro- 
ceedings in the cause, and that the suit, upon 
the service of such writ of certiorari or habeas 
corpus, shall be deemed and taken to be 
moved to the circuit court, "and any further 
proceedings, trial or judgment therein, in the 
state court, shall be wholly null and void." 

The action, when thus removed here, is to 
be proceeded in as a cause originally com- 
menced in the circuit court. But any action 
in this court, either original or removed, may 
be dismissed upon motion founded upon prop- 
er matter, and showing that the court has 
not jurisdiction of the case or that it was ir- 
regularly brought here. If the property sued 
for in the present action was of such a na- 
ture as not to be liable to seizure under the 
revenue laws of the United States under any 
circumstances, it might, perhaps, be said to 
be apparent, that the ease does not come with- 
in the act of congress, and, on that assump- 
tion, supposing it to be well-founded, the 
cause might properly be dismissed on motion, 
and be remanded to the state court. But 
horses are not only property subject to duty, 
and liable to seizure on being- imported con- 
trary to the provisions of law, but become for- 
feited whenever employed as the means of 
transporting or bringing into the country any 
goods illegally imported; and, whether the 
horse in question was in truth seized and 
taken by the defendant in the exercise of his 
functions and performance of his duty as an 
officer of the customs under the revenue laws, 
as set forth in his petition for the removal of 
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the cause, is a matter o£ fact belonging to and 
forming a part of the merits of the ease. It 
is involved, in the inquiry whether the taking 
and detention were lawful and justifiable, 
and must be determined, not in a summary 
way, on motion and affidavits, contradicting 
and denying the facts so stated and verified 
in the requisite form, but on trial of the mer- 
its in the usual course of proceeding. 

As to the inconsiderable value of the prop- 
erty sued for, or the small amount of dam- 
ages demanded in the action, it is sufficient 
to say, that jurisdiction and the right of re- 
moval are given "in any case" falling within 
the particular class of cases provided for, 
without any regard to the amount in contro- 
versy in the suit. We can, therefore, make 
no distinction between a suit involving much 
and a suit involving little, because the act 
makes none. Nor can we, for the same rea- 
son, go into any considerations of expense or 
inconvenience to the parties, as compared with 
the amount in controversy. These are all 
matters of legislative rather than of judicial 
cognizance. It may be observed, however, 
that, though the property be of small value, 
the principle or question of authority involved 
in the case may be important, and such as 
ought to be decided by the national rather 
than the state judiciary. It may also be add- 
ed, that the jurisdiction of justices of the 
peace being, by the state law, final, where 
the sum demanded in damages does not ex- 
ceed ten dollars, officers of the customs, un- 
less cases so brought against them before 
these inferior local tribunals are liable to be 
removed into this court for trial, might, if not 
deterred from the performance of their du- 
ties, be made the victims of vexatious suits 
and unjust judgments. 

The proceedings in removing the cause ap- 
pearing to be in all respects in conformity with 
the act of congress, and the case consequent- 
ly being regularly and rightly in court, the 
motion to dismiss must be overruled, leaving 
the plaintiff, of course, no alternative but that 
of prosecuting the action here or becoming 
non-suited. 



Case No. 17,956. 

WOOD v. MAT. 

[3 Cranch, O. 0. 172.] i 

Circuit Court, District of Columbia. May Term, 
1827. 

Replevin fok Goods Distrained — Action on 
Bond — Damages. 

1. In replevin for goods distrained for rent-ar- 
rear, if the jury do not render such a verdict as 
will euable the court to render the statutory judg- 
ment in favor of the defendant, the court may 
render the common-law judgment for a return of 
the property replevied; and in an action upon the 
replevin bond, for not returning the property, the 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



defendant may, in mitigation of damages, show 
that no rent was in arrear. 

2. The value of the goods stated in the replevin- 
bond is prima facie evidence of the plaintiff's 
damages; and if the defendant should contend for 
a less amount, the burden of proof is on him to 
show it. 

[Cited in Cyclone Steam Snowplow Co. v. 
Vulcan Iron Works, 52 Fed. 923.] 

3. If the jury, in replevin, do not find the 
value of the goods distrained, their finding of 
the amount of rent in arrear is surplusage. 

Debt, on the replevin-bond of Mrs. Arguel- 
les and her sureties. The defendant, one of 
the sureties, pleaded three pleas: (1) That 
the plaintiff in replevin did prosecute her writ 
with effect; (2) that she did not make a return 
of the goods replevied; and (3) no such rec- 
ord of a judgment for a return. Upon thestj 
pleas issues were joined; and, upon the trial, 

Mr. Hall, for plaintiff, contended that the 
value of the goods was the measure of the 
plaintiff's damages upon the issue on the sec- 
ond plea; and that the amount stated in the 
bond is evidence of the value. 

Mr. Tones, for defendant, contra. 

THE COURT (nem. con) said, that if the 
jury should find the issues for the plaintiff, 
the value of the goods stated in the bond is 
prima facie evidence of the amount of the 
plaintiff's damages; and that, if the defend- 
ant should contend for a less amount, the 
burden of proof is on him to show it. In the 
action of replevin of Arguelles v. Wood [Case 
No. 520], in which this bond was taken, the 
defendant avowed for rent-arrear, and upon 
that issue the jury found for the defendant, 
and one cent damages, and that the rent ar- 
rear was $140, but did not find the value of 
the distress, so that the court could not ren- 
der judgment under the statute 17 Car. II. c 7; 
but the court rendered the common-law judg- 
ment, for a return of the property. The pres- 
ent action is upon the replevin-bond given by 
Mrs. Arguelles in that case. 

THE COURT having given the above opin- 
ion, Jones & Wallach, for defendant, offered 
to prove that the rent was all paid; to which 
Hall & Key, for plaintiff, objected, contend- 
ing that the verdict rendered in the case of 
Arguelles v. Wood was conclusive evidence 
that $140 rent-arrear were due. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) was of opinion, that so much 
of the finding, namely, that $140 rent were in 
arrear, was mere surplusage, inasmuch as the 
jury did not also find the value of the dis- 
tress, so as to make it a material finding un- 
der the statute, and to enable the court to 
render the statutory judgment; and that it 
was now competent for the defendant to show 
in mitigation of damages, that less rent was 
due; the question upon the issue of no rent- 
arrear being whether any rent be in arrear, 
and not whether any particular sum be due. 
See Starkie, Ev. pt. 4, p. 1207. 

Verdict for the plaintiff $140, with interest 
from 25th July, 1823; and judgment accord- 
ingly. 
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Case Wo. 17,957. 

WOOD v. MICHIGAN S. & N. I. R. CO. 

[2 Biss. 62; 3 Fish. Pat. Cas. 464.] i 

Circuit Court, D. Indiana. Nov., 1868. 

Renewal of Patent — Rights op Assignee. 

1. The assignee of a patent holding at the ex- 
piration of the first term a right during that 
term to "make, construct and use" the article 
patented, may, during the term of its subse- 
quent extension, continue to use it and even re- 
pair it, but is not entitled to make it for use, or 
for any other purpose. 

2. Section 18 of the act of July 4, 1836 [5 
Stat, 124], construed. 

3. Whether this doctrine applies to a process, 
quiere. 

This -was a bill in equity, filed to restrain 
the defendant' from infringing letters pat- 
ent for an "improvement on the mode of op- 
erating brakes for cars," granted to Nehe- 
miah Hodge, October 2, 1849, re-issued 
March 1, 1853, extended, to him for seven 
years from October '2, 1863, and by mesne 
assignments vested in complainant within 
and for the territory within -which the de- 
fendant's road was operated. 

F. L. Ketchum, for complainant. 
Wing & Niles, for defendant. 

McDONALD, District Judge. This is a 
proceeding in chancery, submitted, to us for 
hearing and decree on the bill, answer, ex- 
hibits," depositions and certain admissions Qf 
the parties, made in open court. 

The bill charges that on October 2, 1849, 
one Nehemiah Hodge duly became the pat- 
entee of a new and useful improvement in 
the mode of operating brakes for railroad 
cars; that by reason of an inadvertence in 
the description thereof, another patent for 
the same invention was issued to him, to 
take effect from the date of the first, for the 
term of fourteen years; that on September 
16, 1863, the commissioner of patents re- 
newed and extended to Hodge the same pat- 
ent, for the further term of seven years; and 
that by the various assignments set out in 
the bill, the complainant, several years ago, 
became and now is the legal and equitable 
owner of so much of the patent right and 
extension as is included within the territory 
within which the defendant's railroad is sit- 
uate. The bill further charges that the de- 
fendant, in violation of .the rights of the 
complainant, has "for a long time heretofore 
manufactured, vended and used, and is still 
using, manufacturing and vending within 
said territory a large number of brakes for 
cars, each embracing substantially in prin- 
ciple, construction and mode of operation, 
said improvement." 

The bill shows that by various litigations 
with other railroad companies the complain- 
ant has established his exclusive right to 



i [Reported by Josiah H. Bissell, Esq., and by 
Samuel S. Fisher, Esq., and here reprinted by 
permission.] 



make, vend and use said improvement, and 
prays a temporary injunction and general re- 
lief. 

The answer admits the issuance of the let- 
ters patent and the renewal as stated in the 
bill; that the defendant has manufactured 
and used on its road, and still manufactures 
and uses thereon, the brakes in question. < 
But it denies that the defendant has ever 
manufactured for sale or sold any of these 
brakes. The answer claims that the defend- 
ant has the right to manufacture for the 
use of the railroad company, and to use on 
its road, the brakes in question. The an- 
swer founds this claim on two assignments, 
of which exhibits are filed. The first of 
these assignments is by Stephen M. Whip- 
ple, whom the bill alleges to have been the 
owner* of so much of the patent right as re- 
lates to the state of Indiana. The other as- 
signment is from Hodge, himself. 

The assignment from Whipple is dated No- 
vember 14, 1854. This assignment, after re- 
citing that Hodge had conveyed to Whip- 
ple, on July 28, 1852, the right to his patent 
brakes for the state of Ohio; etc., purported 
to transfer to the defendant, in considera- 
tion of five hundred dollars, the right to 
construct and use these brakes on any and 
all cars belonging to the defendant, "to the 
extent following, viz.: from Toledo to Chi- 
cago, and branches; also the right of run- 
ning their said cars, with the said improve- 
ment thereon, on and over other roads hav- 
ing purchased the like rights, for and during 
the term for which said letters patent are or 
may be granted." 

The assignment from Hodge, dated Janu- 
ary 17, 1854, after divers recitals, purports 
to assign to the defendant the right to con- 
struct, make and use said improvement on 
any and all cars belonging to said company 
and used on their said railroads, for and 
during the term for which said letters pat- 
ent were granted. 

There .is the general replication. The ex 
istence and due execution of all the letters 
patent and assignments mentioned in the 
answer and bill are admitted in open court 
by all the parties. Nor does the complain- 
ant deny that by virtue of the said assign- 
ments to the railroad company the defend- 
ant had the right to make and use on the 
company's road these brakes during the first 
fourteen years of the existence of the patent 
right. Nor is it claimed in argument that 
the defendant has ever manufactured for 
sale or sold any of th.ese brakes. But the 
complainant insists that said assignments to 
the defendant are no justification on the part 
of the company to make and use these 
brakes after the first fourteen years of the 
patent; and the defendant insists, on the 
contrary, that said assignments gave to the 
company the right to make and use the 
brakes as well during the period of the re- 
newal as during the first fourteen years of 
the patent. And this is really the only 
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question of any consequence in dispute be- 
tween the parties. 

In support of the ground thus assumed by 
the complainant, he argues that the -words 
of the assignments to the defendant express- 
ly limit the right of the company to make 
and use these brakes to the term of first 
fourteen years. As we have already seen, 
Whipple's assignment is "for and during the 
term for which said letters patent are or 
may be granted," and i*. was executed with- 
in the first fourteen years of the patent. 
Hodge's assignment was made to the de- 
fendant within the same period, and for and 
during the term for which said letters pat- 
ent are granted. 

Construing these two assignments without 
reference to the act of congress on the sub- 
ject of patent rights, we should not hesitate 
to say that they convey no authority to the 
defendant to manufacture and use the 
brakes in question after the expiration of 
the first term of fourteen years of the pat- 
ent; and that the subsequent making and 
using of them was a violation of the com- 
plainant's right. Indeed, the counsel for the 
defence seem to agree with us in this. But 
they argue that in construing the assign- 
ments we must take into consideration the 
eighteenth section of the patent act of July 
4, 1836. That section provides that "the 
benefit of such renewal shall extend to as- 
signees and grantees of the right to use the 
thing patented to the extent of their respect- 
ive interests therein." 5 Stat. 124. 

To every assignee or grantee of a patent 
holding the right at the expiration of the 
first term of it, to use the thing patented, 
this section of the act plainly gives the same 
right to use it during the term of the re- 
newal of the patent, exactly to the extent 
to which he had the right to use it under the 
first term of the patent. And it is clear 
that he may not only use it, but repair it for 
use till it is worn out. So the supreme court 
has decided. Wilson v. Rousseau, 4 How. 
[45 U. S.] 046. 

On the contrary, it is equally clear that 
this section does not authorize the assignee 
or grantee either to sell or to manufacture 
for sale the thing patented, for the terms of 
the section only embrace "assignees and 
grantees of the right to use." 

But the case at bar occupies a middle 
ground. Here the assignee is not an as- 
signee of the right to make for sale or to 
sell, nor an assignee of the right merely to 
use, but an assignee of the right to "make 
and use." And the defendant, disclaiming 
the right either to manufacture for sale or 
sell, insists merely on the right to make for 
use on the company's road, and to use on 
that road, the brakes in question. 

Now it is conceded by the complainant that 
the defendant has the right to use any of 
these brakes during the renewal of the pat- 
ent, which the company may have had on 
hand at the expiration of the first fourteen 



years, and even to repair them till they wear 
out. 

But the complainant insists that the de- 
fendant has no right, by virtue of said eight- 
eenth section, to proceed after the expira- 
tion of the first fourteen years to make 
brakes to be used on the company's road, 
and whether the defendant has this right is 
exactly the point in controversy. 

There is no decision of the supreme court 
which seems to us to favor this claim of the 
defendant. On the contrary, several deci- 
sions of that court seem to be against it. 
The ease of Wilson v. Rousseau, above re- 
ferred to, certainly is unfavorable to it. In- 
deed, in that case several of the judges held 
that the right of an assignee, for the first 
term of the patent, to use the thing patented 
was not available under a subsequent renew- 
al of the patent, unless such right under that 
renewal was plainly given by the terms of 
the assignment. 

It is true that a majority of the court held 
otherwise, though with some hesitation. 
And in the opinion of the majority strong 
language is employed, strictly confining the 
assignee to the right to use the thing pat- 
ented, and more than intimating a doubt 
whether he could make it. In referring to 
the eighteenth section of the patent act, the 
court says: "The clause is as follows: 'And 
the benefit of such renewal shall extend to 
assignees and grantees of the right to use 
the thing patented to the extent of their re- 
spective interests therein.' It will be seen 
that the word 'exclusive' used to qualify the 
right of a grantee, in the eleventh section, 
and, indeed, always when referred to in the 
patent law, and also the words 'to make' 
and 'to grant to others to make and use* are 
dropped, so that not only no exclusive right 
in the grantee, in terms, is granted or se- 
cured by the clause, but no right at all— no 
right whatever— to make or to grant to oth- 
ers to make and use the thing patented. 
* * « The clause, therefore, in terms, 
seems to limit studiously the benefit or res- 
ervation, or whatever it may be called, un- 
der or from the new grant, to the naked 
right to use the thing patented." Wilson v. 
Rousseau, 4 How. [45 U. S.] 660, 681. This 
ruling in Wilson v. Rousseau was afterward 
approved in the case of Simpson v. Wilson, 
4 How. [43 tf. S.] 709. 

The same doctrine was adhered to in Wil- 
son v. Simpson, 9 How. [50 IT. S.] 109. And 
Mr. Justice Wayne, in delivering the opinion 
of the court in that case, said that the deci- 
sion in Wilson v. Rousseau "does not permit 
an assignee of the first term of a patent, 
after its renewal and extension, to make 
other machines." 

The subsequent cases of Bloomer v. Mc- 
Quewan, 14 How. [55 U. S.] 539; Chaffee v. 
Boston Belting Co., 22 How. [63 U. S.] 217; 
Bloomer v. Millinger, 1 Wall. [68 TJ. S.] 340— 
all recognize and approve the same doctrine. 

The doctrine established in all these cases 
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is that an assignee of a patent, holding at 
the expiration of the first term a right dur- 
ing that term to make and use the thing 
patented, may, during the time of its subse- 
quent extension, continue to use it and even 
repair it for use; but that he cannot make it 
for use or for any other purpose. 

It is true that in the cases in the supreme 
court referred to there was a remarkable di- 
versity of opinion among the judges; but that 
diversity had no reference to anything favor- 
able to the defense in this case. It seems to 
have arisen solely from an opinion on the part 
of a minority of the judges, that the assignee 
of a patent for its first term had no right 
even to use the thing patented, after the ex- 
piration of that term,' unless the assignment 
by its terms gave him that right, and this 
circumstance may well admonish us not to 
extend this right to the thing patented. 

Counsel for the defendant seem virtually to 
admit that if, in this ease, there had only been 
the purchase of a right to make and use one of 
these brakes, the right would have been gone 
when that brake was worn out. But they 
earnestly argue that when, as in the present 
case, the right is granted to make and use an 
indefinite number of them, without any limi- 
tation except as .to locality, it substantially 
amounts to a grant to use the invention in 
order to construct brakes, as well as the right 
to use the brake so constructed.. There would 
be plausibility to this argument if applied to a 
process patented; for example, to a process by 
which several ingredients are so combined as 
to produce some valuable chemical result. 
For in such a case the right assigned would 
not be the right to make a machine and use 
it, but the right to use a process. A process 
is not made, but used. But the case at bar 
involves no question concerning process; it 
only touches the right to make and use ma- 
chines. And we cannot see how the eight- 
eenth section of the patent act, when applied 
to the right to make and use one machine, 
should receive a construction different from 
what ought to be given to it when applied to 
the right to make and use an indefinite num- 
ber of machines. 

Counsel for the defense called our attention 
to the case of Day v. Union India Rubber Co. 
[Case No. 3,691], as supporting their view. 
The things patented in that case were a pro- 
cess and machinery for the manufacture of 
India rubber goods— at least the learned judge 
held that it embraced both a process and ma- 
chinery. And he decided that the assignee of 
the first term of the patent had the right to 
avail himself of the thing assigned during the 
term of the renewal of the patent, whether 
the patent was to be construed as being for 
a process and a machine to be used in such 
process,' or for a process alcne, or for a ma- 
chine alone, and whether the machinery used 
by him was or was not in existence prior to 
the commencement of the extended term. In 
thus concluding, Judge Hall's argument is in- 
genious and able, although to us not very con- 



vincing. He concludes that "if the only right 
to use were one which resulted from the pur- 
chase and ownership of a machine, the right 
to use it is co-extensive with the existence of 
such machine, and necessarily expires with 
it." He admits that his view of the question 
is in conflict with the reasoning of the su- 
preme court in Wilson v. Rosseau. But he in- 
sists that reasoning is mere dicta, and does 
not bind him. We are not sure that the rea- 
soning in that case was dicta only. We can 
hardly regard the language of Mr. Justice 
Nelson, which we have cited from that case, 
and that of Chief Justice Taney in Bloomer 
v. McQuewan [supra], as mere dicta. But 
whether in this we are right or not, we regard 
the reasoning of these eminent judges on the 
point under consideration as sound, and adopt 
and follow it. Were there no precedents of 
the supreme court on the questions before us, 
we might be disposed, though reluctantly, to 
follow the decision in Day v. Union India 
Rubber Co. [supra]. But believing, as we do, 
that the supreme court has settled the very 
point in question, we must follow the deci- 
sion. We think the construction given by that 
court to the eighteenth section of the patent 
act is plainly this: That every assignee of 
the right to use the thing patented has the 
same right to use it during the period of its 
renewal that he had during the first term of 
the patent; but that he had no right, after 
the expiration of the first term, to make the 
article patented, arising out of an assignment 
executed before the renewal, and not express- 
ly giving him the right to make it after the 
renewal. The rule thus settled by the su- 
preme court seems to us to be a reasonable 
one; and it has the advantage of. being a very 
plain and practicable rule. We cheerf ully f ol- 
low.it; and we are the more disposed to do so 
because Judge Stoi*y in Woodworth v. Sher- 
man [Case No. 18,019], has decided that an 
assignee under an original patent does not ac- 
quire any right under an extension of it, unless 
such right is expressly conveyed to him by 
the patentee; and because it is well known 
that Justices McLean, Wayne, Woodbury and 
Thompson agreed with Judge Story on that 
point. [Wilson v. Rousseau, 4 How. (45 U. 
S.) 688, 692, 693.] 2 

Upon the whole, therefore, we are of the 
opinion that in the making and using of the 
brakes, so made since the expiration of the 
first term of the patent in question, by the 
defendant, the complainant's rights have been 
infringed; and that for this infringement he is 
entitled to recover damages, and to have a 
perpetual injunction. But forasmuch as we 
are not able, from the data now before us, to 
determine accurately the amount of the com- 
plainant's damages, we refer the matter to 
the master to ascertain in the proper way, and 
to report the amount of damages which the 
complainant ought to recover. 

In the investigation of the questions here de- 

2 [From 3 Fish. Pat. Cas. 464.J 
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cided, I have consulted Associate Justice 
Davis, and he fully agrees "with me in the 
views above expressed. 

[For other cases involving this patent, see 
note to Hodge v. North Missouri & I. M. E. 
Co., Case No. 6,561.] 



Case No. 17,958. 

WOOD v. MORTON. 
[See Case No. 17,962.] 



Case Wo. 17,959. 

WOOD et al. v. The NIMROD. 

[Gilp. 83.] i 

District Court, E. D. Pennsylvania. May 2, 
1829. 

Shipping Articles — Construction — Ports of 
Call — Forfeiture of Seaman's Wages — Ab- 
sence—Confinement for Misbehavior. 

1. Where shipping articles authorise the mas- 
ter to touch at certain intermediate ports, "or 
as he may direct," it is no violation of his con- 
tract with the seamen to stop at a place not 
named, and affords no justification to them for 
leaving the vessel. 

[Cited in The Moslem, Case No. 9,875; Magee 
v. The Moss, Id. 8,944.] 

2. To justify the forfeiture of a seaman's 
wages for absence, under the provisions of the 
act of 20th July, 1790 ^1 Stat. 131], it is indis- 
pensable that there be an entry in the log book 
of the fact, of the name of the seaman, and 
of his having gone without leave. 

[Cited in The John Martin, Case No. 7,357.] 

3. Where a seaman is appointed to act as 
mate of a vessel, by the master, during the voy- 
age, he may be removed by the master for in- 
competency, and is not entitled to any other 
wages than, those originally contracted for. 

4. Whore a seaman is imprisoned for misbe- 
haviour, he does not forfeit the wages accruing 
during his confinement. 

[Cited in The David Pratt, Case No. 3,597.] 

HOPKINSON, District Judge. The Iibel- 
lants, [Thomas A.] Wood and [John] Rig- 
gins, in this case, shipped on the 5th Octo- 
ber last, at New York, oh board the brig 
Nimrod, to perform a voyage, as mariners, 
from the said port or New York to Darien; 
thence to St. Thomas; thence to New Ox*- 
leans, or as the master might direct; and 
back to New York, her port of discharge, at 
the wages of ten dollars per month. The 
brig sailed from New York, proceeded to 
Darien, went from thence to St. Thomas, 
thence to Maricaibo, and from Maricaibo 
sailed for Philadelphia, not going at all to 
New Orleans, and arrived at this port on the 
5th April, 1829. The brig at Maricaibo took 
in a cargo for Philadelphia, intending, as the 
mate swears, to proceed to New York after 
landing that cargo. On the arrival of the 
vessel at this port the libellants left her, 
alleging that their contract was broken by 
the master by bringing the brig here. They 

i [Reported by Henry D. Gilpin, Esq.] 



have now sued for the wages up to the 5th 
April, the time of their arrival here. 

On the part oi the owners of the brig 
this claim is resisted, on the ground that the 
libellants, by deserting the vessel before the 
termination of the voyage, have severally 
forfeited their wages. Whether this contract 
was broken and terminated, or not, by com- 
ing to Philadelphia, depends upon the mean- 
ing and construction of the shipping articles. 
The voyage of the contract is there described 
to be from New York to Darien, thence to 
St. Thomas, and thence to New Orleans, or 
"as the master may direct," and back to 
New York. The brig went from St. Thomas 
to Maricaibo, omitted New Orleans alto- 
gether, and sailed from Maricaibo for Phila- 
delphia with a cargo, intending afterwards 
to proceed on to New York. The libellants 
contend that the captain [Neal], having sub- 
stituted Maricaibo for New Orleans, was 
then bound to return direetly to New York, 
and that his coming to Philadelphia was a 
violation of the contract, which discharged 
them from their obligations under it. The 
phrase is not to New Orleans, "and" as the 
master may direct, but "or"; it was not there- 
fore compulsory on the master to go to New 
Orleans; and he did not. But was he re- 
stricted to one other port in the place of 
New Orleans, if he should not choose to go 
there? The contract does not say so. At 
St. Thomas the future prosecution of the 
voyage is left, under just and reasonable 
limitations, much to the discretion of the 
master; and there probably was good rea- 
son for doing so We must give the terms 
of the contract their natural and obvious 
meaning, neither restraining them unreason, 
ably, nor taking a latitude oppressive and un- 
just. At St. Thomas this brig is to be under 
the direction of the master; the libellants 
are to go with her to New Orleans, or "as 
the master may direct" them to go; and not 
to such other port as he shall direct. The 
terms are as broad as if it had been "or else- 
where." Under a. phrase so broad, how can 
the libellants claim to limit the power given 
by it to the going to Maricaibo? Under the 
decisions that have been made on the mean- 
ing of "elsewhere," we will take care that 
these general expressions shall not have a 
construction obviously extravagant, unjust 
and impolitic, as was attempted in some of 
the cases that may be cited. Surely the re- 
spondent in this case does not ask for any 
such latitude, or unreasonable use of the 
liberty given to him in the contract. It is 
agreed that he might go to some other place 
than New Orleans; and there is no com- 
plaint of the substitution of Maricaibo. What 
further has been done by the master, under his 
power to proceed from St. Thomas as he might 
choose to direct? Prom Maricaibo, instead of 
sailing direetly for New York, he stopped at 
Philadelphia to discharge a cargo taken in 
for that port; this would have been done 
in a few days, and the brig would have pur- 
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sued lier course to New York, if it had not 
been prevented by the desertion of the libel- 
ants. Is this such an unreasonable and op- 
pressive use of the liberty given to the mas- 
ter, by the contract, as will justify these 
men in abandoning their duty, and leaving 
the vessel and her cargo to their fate; there- 
by preventing the very thing they affected 
so much to desire, that is, "to be taken to 
New York, the place at which they shipped, 
and to which they were to return? I cannot 
but consider this as a mere pretext. They 
did not leave the vessel because she came 
to Philadelphia, and they wished to go to 
New York; but for some other reason and 
object not disclosed. This imputation upon 
their motives is much strengthened by the 
circumstance, that at Maricaibo they knew 
a cargo was taken in for Philadelphia, and 
that the brig was coming here: and no hint 
or objection was made to it by any of them. 
That was the time to speak if they thought 
the contract was violated; but they ac- 
quiesced; they came willingly here; and as 
New York was expressly stated to be the 
termination of the voyage, they could not 
have supposed the master intended to sub- 
stitute Philadelphia for it; for indeed he 
had no right to do so.- I have no hesitation 
in saying that there has been no violation on 
the part of the master, in coming to Phila- 
delphia; and of consequence, that it affords 
no justification to the libellants for leaving 
the brig. 

The next question is, as to the consequen- 
ces of this misconduct on their claim for 
wages. Are they forfeited? While courts of 
admiralty are vigilant to correct and punish 
the irregularities of seamen; and to keep 
them under subordination to the law, and to 
their contracts, they avoid, as far as they 
can, to visit them with the extreme penalty 
of a forfeiture of all their earnings. They 
are a strange race of men, and indulgence 
is given to the habits contracted by an ir- 
regular and changing life. Certain it is f 
that when this forfeiture is demanded, it 
must be shown to be strictly due. The stat- 
ute, under which it is claimed, is highly 
penal: and the terms, upon which it is award- 
ed, must be rigorously pursued. Has this 
been done in the case before the court'/ 
By the fifth section of the act of congress, of 
20th July, 1790, it is enacted, that if a sea- 
man shall absent himself from the ship with- 
out leave of the master, and the mate, or 
person having charge of the log book "shall 
make an entry therein of the name of such 
seaman or mariner, on the day on which he 
shall so absent himself," etc. On this stat- 
ute it has been decided and settled, that the 
entry in the log book is indispensable to 
prove the absence or desertion of a seaman; 
that the entry must distinctly state whether 
the absence was with or without leave; stat- 
ing that he left the ship is not sufficient 
The act, too, expressly requires that the 
name of the absenting seaman shall be en- 



tered in the log book; and where a seaman 
whose name was Malone, was entered as 
Miller, Judge Peters doubted its sufficiency, 
although there was no doubt he was intend- 
ed, and it was proved he had gone by dif- 
ferent names. In this case the entries begin 
on the 5th April and are continued to the 
13th, sometimes stating that "the people 
-went ashore" and sometimes "the people still 
absent;" but in no instance giving the name 
of any one of them, or saying whether they 
were absent with or without leave. There can 
then be no forfeiture of wages in this case, 
and it need not be regretted, because, al- 
though these, men left this vessel in a disor- 
derly and improper manner, there seems to 
have been no disappointment to the owners, • 
in not getting the brig on to New York; 
indeed from the prompt manner in which 
they advertised her for freight from this . 
port, in three days after her arrival, one 
might presume they made the change with- 
out much reluctance and probably without 
any loss or inconvenience. 

What wages are to be paid? To [Joseph] 
Hussey and [John] Monk from their snip- 
ment at St. Thomas to their arrival at Phila- 
delphia, at the rate specified in the articles; 
deducting of course, whatever sums they are 
legally chargeable with, as payments or oth- 
erwise, which, I understand, will be arranged 
by the counsel. The claims of Wood and 
Riggins, are somewhat different. They ship- 
ped at New York at wages of ten dollars 
a month, and severally demand an increase 
of compensation for reasons they respective- 
ly urge. 

1. As to Wood. It seems that on the ar- 
rival of the brig at Darien, the person, who 
had been shipped as. mate, was turned off 
for gross misconduct, and the captain was 
compelled to endeavour to supply his place 
from the crew. This choice fell on Wood, 
who was announced by the captain as mate 
of the vessel, at the wages of twenty-five 
dollars per month. He continued in his new 
office about two weeks, when he was re- 
■moved from it, and returned to his first posi- 
tion before the mast, where he remained do- 
ing duty as a seaman for the remainder of 
the voyage. The reason given for this deg- 
radation was, that he was found to be whol- 
ly incompetent to perform the duties of the 
station; that he was repeatedly drunk, and 
in other respects grossly misbehaved, him- 
self; all of which is testified hy Marcus 
Nelson. Wood b pretending, but by no 
means proving, that he was degraded unjust- 
ly and without cause, insists upon holding 
the master to his second contract, by which 
he became mate of the brig, and entitled to 
twenty-five dollars per month. Setting aside 
at present, the cause of his degradation, I 
am inclined to think that these temporary 
appointments, made by the master of a ves- 
sel on an emergency, are held at his pleasure; 
they must necessarily be mere experiments; 
of the- success of which he is to judge. As- 
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suredly such an appointment stands on a 
very different footing from that of mate, 
originally shipping as s : ueh; making his con* 
tract for the office, and for the wages he- 
longing to it. la such a case Judge Peters 
says (Atkyns v. Burrows [Case No. 618]): 
"The mate is a respectable officer in the snip, 
and generally chosen with the consent of the 
owners; he is under the orders of the mas- 
ter in his ordinary duty; hut his contract 
is not subject to arbitrary control." Even, 
however, in that case, a mate may be dis- 
placed by the master for good causes, to 
he judged of by the court, which should "be 
evident, strong and legally important." In 
Wood's case there can be no question of the 
. right of the master to return him to his first 
situation in the ship; under the circumstan- 
ces of an attempt to elevate him, which his 
own incapacity and misconduct defeated. 
His pretension for mate's wages from the 
time of his appointment to the end of the 
voyage, is altogether untenable, and must 
be dismissed. I have- no better opinion of 
his claim for mate's wages during the short 
period he nominally acted in that capacity. 
I say nominally, for he does not appear ac- 
tually to have done any th.ng, he might not, 
and ought not to have done, as an ordinary 
seaman. He did not keep the log book; and 
he could not, being deficient in an important 
requisite; he could not write. For the same 
reason he did not and could not take an 
account of the cargo discharged or taken in. 
In short the experiment of making a mate of 
this man totally failed; which, added to 
his gross misconduct, by drinking and negli- 
gence, puts him justly back to his first con- 
tract as a common seaman on board the 
brig, and the wages thereby due to him; and 
no more. His account must he settled on 
these principles. 

2. Riggins also shipped for ten dollars a 
month; he claims twelve dollars from a cer- 
tain period of the voyage. He is not entitled 
to it. The promise of this increase was made 
on conditions of good conduct and additional 
services he never perfoimed. On the con- 
trary, his misbehaviour was so extreme as to 
make it necessary to imprison him at Darien, 
He must have his wages at the rate of ten 
dollars a month. At the same time he must 
not be charged with the sum paid for a hand 
in his place, while he was in prison. Judge 
Peters truly observes, tiiis would be a double 
punishment for the same offence; a pun- 
ishment by confinement, and also by a for- 
feiture of wages; for charging him with tfie 
wages of the substitute is the same in effect 
as forfeiting so much of his own. 

Decree: The claim of Thomas A. Wood for 
mate's wages for part of the voyage is dis- 
missed, and he is to be allowed wages only 
as an ordinary seaman according to the ar- 
ticles; the claims of Hussey and the other 
libellants to be settled on the same princi- 
ples. 



Case KTo. 17,980. 

WOOD v. The NORTH. 

[Belts' Scr. Bk. 31/j 

District Court, S. D. New York. 1839. 

Shipping— Authority of Master— Degradation 
op Mate. 

[A master has no right to degrade his mate 
m a foreign port for an alleged offense, and 
make him do seaman's duty; and if the mate 
refuse to do duty as a seaman, the master is 
bound to offer him a passage home.] 

This was a libel claiming to recover from 
the brig wages alleged to be due the libel- 
ant from the 20th of March, 1S40, to the 
month of October in the same year, for a 
voyage from New York to Hamburg and 
back, for which voyage he had signed the 
ship's articles for wages at the rate of §25 
per month. The libelant was first mate, and 
the vessel arrived at Hamburg in the month 
of May, 1840, where the libelant alleged he 
was turned off by the master of the vessel. 
But, as it appeared in the evidence, the mas- 
ter did not turn him out of the vessel, but 
degraded him from the rank of mate to that 
of a man before the mast. It appeared, from 
the deposition of the American consul at 
Hamburg, that in July, 1S40, Wood called 
at the consul's office, and complained that 
the captain of the vessel had ordered the 
cook not to give him any thing to eat, and 
that, in consequence, he left the vessel. The 
consul then summoned the master of the ves- 
sel before him, and he admitted that he had 
given the order complained of, in conse- 
quence of Wood's conduct. He also stated 
that he had ordered Wood to go back to the 
vessel, not in his capacity of mate, but as a 
man before the mast, and in such capacity 
to come home in the vessel. This Wood re- 
fused to do, and now claimed his full wages 
up to the time the vessel arrived at New 
York, and also $50 for his passage home, and 
$20 for his expenses at Hamburg while he 
was waiting to get an opportunity to return 
here,— being in all $17S. 

Counsel for the plaintiff contended that a 
master of a vessel has no right to thus de- 
grade his mate in a foreign port, and leave 
him no choice but to submit to the degrada- 
tion or come home in some other vessel. 

Mr. Nash, for libelant. 

Mr. Ellingwood, for respondents. 

THE COURT (BETTS, District Judge) 
held that the master was bound to offer the 
mate a passage home, and that it was only 
in case of necessity, for instance, while a 
vessel is at sea, that the master had the 
right to degrade his mate for an alleged of- 
fense, and make him do seaman's duty; and 
that the master's right to do it then only 
grew out of the circumstances of the case, 
and the situation of the vessel. Decree or- 
dered for the libelant. 
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Case K"o. 17,961. 

WOOD v. PLEASANTS. 

[3 Wash. C. C. 201.] i 

Circuit Court, D. Pennsylvania. April Term, 
1S13. 

Makise Insurance— Deviation on Voyage— Jus- 
tification. 

1. An insurance was effected on the cargo of 
the Actress, from New York to New Orleans; 
and after she passed Havana, she returned to 
that port, on the plea of a deficiency of water, 
when, by order of the government, the cargo 
was landed and put into the custom-house 
stores; the vessel not being permitted to depart 
with her cargo. The American consul sold the 
cargo; and the plaintiff claimed, in this suit, 
to recover the amount of the loss sustained by 
the sale. The certificate of the collector of 
Havana, under the seal of his office, of the ar- 
rival of the vessel at thatf place for water, and 
that before permission to take it on board was 
given "to the captain, he was obliged to stipulate 
that the cargo should be landed, the articles 
composing it being wanted for the use of the 
place, is not evidence, as the deposition of the 
collector to thesa facts should have been taken. 

2. If the necessity produced by the want of 
water really and fairly existed, a sufficiency for 
the voyage having been taken on board at New 
York, and Havana was the nearest port, a devi- 
ation was justifiable. 

Action on an open policy, dated 19th July, 
1808, on the cargo of the ship Actress, at 
and from New York to New" Orleans;. 4,000 
dollars subscribed; warranted American prop- 
erty. The plaintiff proved the neutrality of 
the ship and cargo, and the plaintiff's prop- 
erty in the same; that she sailed on the voy- 
age insured, July 17th, with a sufficiency of 
provisions, and about 900 gallons of water, 
and in all respects well found. She passed the 
Moro Castle, in Havana, on the 9th of August, 
and had reached the 25th degree of north 
latitude, in the course to New Orleans, on the 
19th; when it was discovered that the water 
of one cask had entirely leaked out, and so 
much of the other as to leave only 30 gallons 
remaining. In this situation, the captain, aft- 
er a consultation with his officers and crew, 
determined to return to Havana, in order to 
obtain a supply of water; the distance to that 
place being shorter than to New Orleans, and 
the voyage more easily to be accomplished, on 
account of the current setting to the south- 
ward, and the wind being more favourable. 
They arrived at Havana on the 28th of Au- 
gust, when only two gallons of water remain- 
ed. The next day, a government boat board- 
ed the ship, and left an officer on board, who 
ordered the ship into harbour to be moored, 
declaring that "she would not be permitted to 
sail, without discharging her cargo. The cargo 
was accordingly landed, by the orders of this 
officer, and placed in the warehouse of the 

i [Originally published from the MSS. of Hon. 
Busnrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



custom-house, on the 5th of October. The car- 
go was sold by the American consul, and the 
proceeds remitted to the plaintiff, leaving a 
loss, which is claimed in this suit. In order 
to introduce a certificate of the collector gen- 
eral of the customs at Havana, under the seal 
of his office, a deposition was read, proving 
the seal and signature of this officer; that such 
certificate is a document usually granted at 
his office; that no other seal is used to certify 
his acts, than the one affixed to this certif- 
icate; and that no other officer is authorized 
to grant such certificates. The certificate' 
states the arrival of this ship at Havana, for 
the purpose of watering, which was granted 
by the governor; but that to carry this into 
effect, the captain was obliged to present him- 
self to the intendant general of the royal 
armies and treasury, by whom not only the 
unloading, but also the sale of the whole car- 
go was decreed, on the 1st of October, on ac- 
count of the market being in want of the ar- 
ticles of which it consisted. 

This certificate was objected to, by Mr. Bin- 
ney, for defendant, because the decree itself 
should be produced, certified by an officer hav- 
ing authority to authenticate it; this certif- 
icate and seal, not relating to any acts of the 
officer giving it, but to those of a different de- 
partment, those of the intendant. 

BY THE COURT. All that we know re- 
specting this certificate is, that the officer who 
gave it, is authorized, and can alone grant 
such a one, according to the laws which pre- 
vail in the Island of Cuba. But are we bound, 
on that account, to receive it as evidence? 
We admit, that it is an authentic instrument; 
but still, it is only an ex parte certificate of 
a fact, which the officer who gave it was au- 
thorized to eertify. But it is not the best evi- 
dence which the case admits of, because the 
deposition of the officer might have been 
taken; and it was important for the defend- 
ant to have had the privilege of cross-exam- 
ining, particularly for the purpose of eliciting 
the true cause of the order of sale. 

WASHINGTON, Circuit Justice, added, that 
although a witness had been examined to 
prove, that the Spanish verb, which in this 
certificate is translated "decreed," means also, . 
"ordered, resolved, determined," and does not 
necessarily imply that it was in writing; yet, 
that the decrees of every civilized nation, in 
relation to the disposition or sale of property, 
must be presumed to be in writing, unless the 
contrary appears. If, however, it was proved, 
that this particular decree, or that the decrees 
of the government generally, in relation to 
American cargoes carried to Havana during 
the embargo, were not in writing, evidence 
of the purport of those decrees or orders, 
taken in a proper manner, might be received; 
or, if it appeared that the officer who gave this 
"certificate, would not be permitted by the gov- 
ernment, at Havana, to give a deposition, in- 
ferior evidence, in that case, would be re- 
ceived; but no such proof is made in this case. 

PETERS, District Judge, gave no opinion 
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on this last point, and doubted, whether the 
court ought to presume, that the decree was 
in writing. The certificate was rejected. 

WASHINGTON, Circuit Justice, (charging 
jury.) The plaintiff having committed an ac- 
knowledged deviation, by returning to Ha- 
vana instead of pursuing his voyage to New- 
Orleans, he cannot expect to recover, in this 
action, without satisfying you by clear and un- 
exceptionable evidence, that he had a justifia- 
ble cause for departing from the regular 
course of the voyage insured. 

If the necessity produced by the want of 
water, which is stated by the mate, really 
and fairly existed, a sufficiency for the voy- 
age having been taken in at New- York— if 
there was not enough remaining, to supply 
the wants of the crew to New-Orleans, and 
Havana was the nearest port, or one which 
could be most easily gained, at which water 
could be obtained, then, the deviation was ex- 
cusable. But, it appears extremely difficult 
to account for the deficiency in this article, 
which occasioned the return of the vessel to 
Havana. The mate says, that the daily ex- 
penditure did not exceed five gallons, which, 
in thirty days, would amount to not more 
than about about one-sixth of the quantity 
said to have been taken in at New-York; and 
adding to that the quantity which is proved 
to have been lost by leakage, more than one- 
half ought to have remained at the time when 
the deviation took place. Whether this quan- 
tity also leaked out, leaving only thirty gal- 
lons, or was unfairly disposed of, you must 
decide from all the circumstances of the case. 
But suppose the excuse for the return to Ha- 
vana, sufficiently made out, still, it was the 
duty of the insured to pursue the voyage to 
New-Orleans, as soon as a supply of water 
was obtained at Havana, if it was in his pow- 
er to do so. The mate has stated, that soon 
after the vessel arrived at that place, she 
was ordered into the port, and a custom-house 
officer was put on board, who said that the 
vessel would not be permitted to depart, with- 
out landing and disposing of her cargo. That 
the captain complained to the officer of his 
.detention, and that the cargo was landed by 
the custom-house officers. But, it by no means 
appears, that the detention, the landing, and 
the sale of the cargo, were by the orders of the 
government, or that the captain applied for 
leave to depart, and was prevented. Such 
evidence, (for aught that appears to the court,) 
might have been obtained; and as it behooves 
the plaintiff to give you entire satisfaction 
that the stay at Havana was compulsory, it 
is for you to decide, whether this is afforded 
by the testimony of the mate. It is proved 
that this cargo, which consisted principally 
of paper, with some other articles, such as 
capers, olives, anchovies, vermicelli, raisins,' 
almonds, soap, claret wine, butter, and boards, 
was equally well fitted for the New-Orleans 
and the Havana markets. Of course, this cir- 
cumstance is entitled to some weight, in re- 



pelling a suspicion, that a deviation was orig- 
inally contemplated by the owner. But, at the 
same time, it is not easy to discover any strong 
temptation in the Spanish government, to vio- 
late the rights of hospitality, due to a friend- 
ly nation, by detaining such a cargo; and thte 
circumstance strengthens the claim of the de- 
fendants upon the insured, to make out thi*s 
part of his case by unexceptionable evidence. 

Verdict for defendants. 



Case M"o. 17,963. 

WOOD et al. v. The SALLIE O. MORTON. 

[11 Chi. Leg. News, 377; 2 N. J. Law J. 301; 
25 Int. Rev. Rec. 241.] 

District Court, D. New Jersey. Aug., 1879. 

General Average — Laches — Enforcement of 
Claim. 

Libellants who might otherwise be entitled to 
contribution under general average, may lose it 
by laches in enforcing their claim, as against it 
mortgagee whose debt was a maritime lien be- 
fore he waived it for the mortgage security. 

[This was a libel by R. D. Wood and Wal- 
ter Wood against the schooner Sallie C. Mor- 
ton, for the non-delivery of freight.] 

NIXON, District Judge. The libel is filed 
in this case against the schooner Sallie C. 
Morton to recover the losses sustained by 
the libellants for the non-delivery of portions 
of two several cargoes shipped on board of 
said vessel at different times in the fall of 
1877. The libel alleges that the first ship- 
ment consisted of sixty-eight tons and 2,085 
lbs. of iron pipe put on board at the port of 
Millville, in the state of New Jersey, on the 
fifteenth day of September, 1877, to be car- 
ried and transported by said schooner to the 
ports of Green Island and Troy in the state 
of New York, eight tons and 2,025 lbs. to 
be delivered to the Kingsboro Water Works 
at Green Island, and sixty tons and 60 lbs. 
to the water works commissioners at Troy, 
for the freight of $1.50 per ton; that the li- 
bellants received two bills of lading from 
the master of the schooner of like purport 
and contents, in which the said master cove- 
nanted to make safe delivery of said cargo 
(the damage of the sea only excepted), but 
that owing to the negligence and want of 
proper care on the part of the master and 
crew, a portion of the said cargo, to wit: 
eight tons and 1,234 lbs. of iron pipe be- 
came lost, and have not been delivered to 
the Kingsboro Water Works or to the Troy 
water commissioners, to the damage of the 
libellants two hundred and seventy-one dol- 
lars and sixty-seven cents. The libel fur- 
ther alleges that the second shipment consist- 
ed of one hundred and twenty tons of pig- 
iron, which the libellants put on board at 
the port of Albany, New York, on the twen- 
ty-fifth day of October, 1877, to be carried 
to the port of Millville, New Jersey, for the 
freight of §1.50 per ton, but that owing to- 
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tlie negligence and want of proper care on 
the part of the master and his crew a por- 
tion of said cargo, to wit: twenty-eight tons 
and 2,144 lbs. of pig iron, became lost, 
whereby the libellants sustained damage in 
the sum of five hundred and six dollars and 
seventy-seven cents. The respondent, Na- 
than Pennell, intervenes as mortgagee of the 
schooner, and sets up in answer to the libel 
that the libellants are not entitled to recov- 
er, because portions of the two several car- 
goes had been loaded on the deck of -the 
vessel with the consent of the libellants, and 
had been lost, if lost at all, by being cast 
overboard on the high seas on account of 
stress of weather, and charges that the said 
jettisons were necessary to secure the safety 
of the vessel and the balance of the said 
cargoes. 

It will be perceived that the defense set 
up is that the jettisons were, from a part of 
the cargo on the deck of the vessel, and 
which was loaded there with the consent of 
the shippers. It will also be observed that 
the master had given to the owners of the 
first cargo of iron pipe a clean bill of lad- 
ing, but that the second cargo of pig iron 
was a mere parol shipment. It is a well 
settled rule that a clean bill of lading, i. e., 
a bill of lading which is sHent as to the place 
of stowage, imports a contract that the 
goods shall be stowed under the deck. This 
was the precise question before the supreme 
court in the case of The Delaware, 14 "Wall. 
[81 U. S.] 579, and it was held that under 
such a bill of lading parol evidence that they 
were to be stowed on deck was inadmissible. 
The court would not allow the written con- 
tract to be varied or contradicted by proof 
that the shipper consented to the stowage on 
deck; but at the same time it carefully lim- 
ited the decision to the case where no usage 
or custom of a particular trade is shown 
sanctioning the stowage on deck, and a 
strong intimation being thrown out that if 
proof of such an usage had been offered it 
would have been admissible. It not being 
competent to contradict the bill of lading by 
parol testimony of the shipper's acquies- 
cence or consent, has there been such proof 
of usage in this particular trade as to estab- 
lish the presumption that the contract was 
entered into with knowledge of such usage? 
No witnesses have been examined upon the 
subject, except two of the witnesses of the 
libellants (a fuller examination would have 
been more satisfactory); one of these was 
James B. Pitts, who was the mate of the 
schooner; and in testifying as to the custom 
of the trade in loading iron, he says: "We 
always put a little iron on deck, when we 
are loaded with iron, to make the vessel 
easier at sea. It is always customary when 
loading a vessel with iron to load some por- 
tion of it on deck. I never knew a vessel 
loaded with iron entirely under deck, either 
pig iron or pipes. * * * Iron loaded partly 
on deck, and not at all in the hold, does not 



strain the vessel so badly, and makes her 
easier in a heavy sea. * * * I started to 
follow the sea in 1849, and have done noth- 
ing of consequence since." Mr. Oranshaw, 
in the employ of the libellants, testifies that 
"they had from time to time been charter- 
ing this schooner for the last five or six 
years; that the captain never took a full 
load in the hold of the vessel, and whilst the 
witness did not know in this particular in- 
stance who ordered any part of the cargo 
on deck, he did know from his three years' 
experience in the employment of the libel- 
lants at Millville, N. J., it was the almost 
universal custom to load such cargo part on 
deck and part in the hold." In the absence 
of any contradictory evidence it would seem 
to appear that the custom or usage of the 
iron trade was an excuse to the master for 
unloading in these instances a portion of the 
cargo upon the deck of the vessel, and the 
libellants are not entitled to payment for the 
full value of their loss, the jettisons being 
shown to have been necessary for the safe- 
ty of the vessel and the residue .of the cargo. 

The advocate for tlfe libellants, however, . 
insists that if this be so, they, nevertheless, 
have a lien on the vessel for the contribu- 
tory share due from the vessel on an adjust- 
ment of the general average, and he relies 
upon Du Pont v. Vance, 19 How. [60 U. S.] 
162, as an authority to recover the same in 
these proceedings. That case undoubtedly 
justifies such relief if the facts of the whole 
transaction bring the case within the prin- 
ciples of average contribution. The court 
there say: "When a lawful jettison of cargo 
is made, and the vessel and its remaining 
cargo are thereby relieved from the impend- 
ing peril and ultimately arrive in the port of 
destination, though the shipper has not a 
lien on the vessel for the value of his mer- 
chandise jettisoned, he has a lien for that 
part of its value which the vessel and its 
freight are bound to contribute towards his 
indemnity for the sacrifice which had been 
made for the common benefit:" See Ben. 
Adm. § 295. But the jettisons in this case 
were from the deck, and the weight of au- 
thority in this country is, that in the ease 
of a jettison of a deck load, to avoid the 
dangers of the seas, the owner is not enti- 
tled to the benefit of a general average. 3 
Kent, Comm. 240; Smith v. Wright, 1 
Caines, 43; The Paragon [Case No. 10,708]; 
Cram v. Aiken, 13 Me. 229; Hampton v. The 
Thaddeus, 4 Mart. (La.) 582; Wolcott v. Ea- 
gle Ins. Co., 4 Pick. 429; Taunton Copper 
Co. v. Merchants' Ins. Co., 22 Pick. 308; Bar- 
ber v. Brace, 3 Conn. 13; Doane v. Keating, 
12 Leigh, 391; Lawrence v. Mintum, 17 How. 
[58 U. S.] 100; The Milwaukee Belie [Case 
No. 9,627]. I say the weight of authority 
is in that direction, but there are cases 
where it has been urged and held that the 
custom of a particular trade, or the consent 
of a shipper to load on deck, makes an ex- 
ception to the general rule, and allows con- 
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tribution from tlie ship owner for a loss by 
jettison. Gould v. Oliver, 4 Bing. N. C. 134, 
and Johnson v. Chapman, 19 C. B. (N. S.) 
563 (19 J. Scott, N. S.) in England, and Vern- 
ard v. Hudson [Case No. 16,921]; The Dela- 
ware, 14 Wall. [81 U. S.] 602; and The 
Watchful [Case No. 17,250],— in this country, 
afford strong support to the doctrine or 
principle last stated, and I should be inclin- 
ed to follow these authorities, rather than 
the others, if the present case did not show 
such laches on the part of the libellants, in 
enforcing their claim, that they ought notnow 
be allowed to prevail against a mortgagee, 
whose debt was a maritime lien before he 
waived it for the mortgage security. Bea- 
wes, in his Lex Mercatoria, in discussing the 
duties of parties claiming an average con- 
tribution for the loss of goods thrown over- 
board in a storm, warns them "to take care 
to have the loss valued before the ship's dis- 
charge, in which the master ought to assist 
and settle all averages before he unloads." 
Beawes, 159. The decision of the court of 
king's bench in Simonds v. White, 2 Barn. 
& C. 805, that the adjustment of the aver- 
age should be made according to the law of 
the place of the ship's destination, on deliv- 
ery of the cargo, is based upon the fact that 
whether the loss falls upon the owner of 
the vessel, or upon other shippers, it is the 
duty of the captain to retain control of the 
cargo until the average is ascertained and 
paid, and see 11 Johns. 323. The first jet- 
tison was in October, and the second early in 
November, 1877. The schooner was em- 
ployed wholly by the libellants at the time 
in transporting freight and merchandise to 
and from the port of Millville. She contin- 
ued in their employ and made several trips 
after the loss. Although the libellants had 
frequent opportunities of proceeding against 
the vessel, they refrained from taking any 
steps to enforce an average contribution for 
several months, and did not file a libel until 
after other parties having maritime liens ar- 
rested the vessel. 

It would seem from the testimony of Mr. 
Cranshaw, the general manager of the libel- 
lants, that some arrangement was entered 
into between the captain, as owner, and Mr. 
Walter Wood, one of the libellants, by which 
proceedings against the vessel were waived 
or postponed, and also against the captain, 
who it is said "promised to make all right, 
and who wanted the delay, as he was hard 
up for the cash." The schooner was pur- 
chased at the marshal's sale by the libel- 
lants, who retained the captain for a while 
as master. He was not made a witness in 
the case, and has now disappeared from the 
scene, quite willing, doubtless, to be relieved 
from the personal Tesponsibility which he 
had assumed, and to have his debt paid from 
the proceeds of the vessel, in which he has 
no further interest. I think it would be in- 
equitable to allow the libellants, in view of 
other facts, to maintain their ben and take 



these proceeds from a bona fide mortgage 
creditor whose claim largely exceeds the 
remnants in* the registry, after the payment 
of prior admiralty liens. The libel must be 
dismissed with costs. 
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Case No. 17,965. 

WOOD v. WARD. 

[24 Int. Rev. Rec. 180; 6 Am. Law Rec. 675.] 

Circuit Court, S. D. Ohio. April Term, 1878. 

Slavery— Presumption op Freedom— Statute or 

Limitations — Absknce from State — 

Duress— Res Judicata. 

[1. Freedom, being the natural right of man, 
and the constitution of Ohio declaring that all 
men are born equally free, and that servitude 
shall not exist in the state, the presumption is 
that a person who has for several years resided 
in Ohio is free.] 

[2. Where a cause of action arose in Ohio, 
and immediately afterwards plaintiff, while 
temporarily in another state, was seized and 
imprisoned, sold into slavery, and carried into 
another state, held, that if, upon emancipation, 
she returned to Ohio as soon as she could, and 
if, during her absence, she did not reside in 
the same states with the defendant, the statute 
of limitations did not commence to run against 
her until her return to the state.] 

[3. Under the Ohio statute, if, when a cause 
of action accrues against a person, he is out of 
the state, the period of limitation does not be- 
gin to run until he comes into the state.] 

[4. In order to set the statute to running in 
favor of a defendant, who was out of the state 
when the cause of action accrued, his coming 
into the state must either be of a permanent 
character, or, if not so; it must be brought to 
plaintiffs knowledge; or, if not, then his stay 
must be of such a nature that plaintiff by or- 
dinary reasonable diligence can ascertain it.] 
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[5. The statute of limitations of a state does 
not run against one who, immediately upon 
coming within the state, is cast into prison, and 
detained there during her stay.] 

[6. An adjudication by a court of one state 
against a plaintiff in an action to establish her 
right to freedom, after being imprisoned as a 
slave, does not preclude a court of another 
state, in a subsequent action for damages for 
abduction and the value of services while held 
as a slave, from examining the question wheth- 
er the first suit was in fact brought by the 
plaintiff herself, or by some other persons in 
her name and without her knowledge or con- 
sent.] 

Fayette Smith and H. G. Collins, for plain- 
tiff. 
B. M. Johnson, for defendants. 

SWING, District Judge. The plaintiff 
[Henrietta Wood] in her petition alleges that 
in 1853 she was a free woman; that defend- 
ant deprived her of liberty, and caused her 
to be kidnapped and delivered to himself in 
the state of Kentucky, who, well knowing 
that she was a free woman, kept her in slav- 
ery for seven months, and then delivered her 
to a slaveholder, by whom she was taken in- 
to Mississippi, who did thereafter sell her 
to one Charles Brandon, who imprisoned her 
and forced her to labor for fifteen years. 
That by reason of her wrongful selling she 
was deprived of her time and labor for 
fifteen years, and her services for said time 
were worth at least ?500 per year, and dur- 
ing all of said time was treated as a slave, 
with great hardship and oppression. That 
by reason of the premises she was prevented 
from returning to Cincinnati, and that she 
returned as soon as she could do so, and that 
she has sustained damages to the amount 
of $20,000, for which she asks judgment, 
with interest. The defendant, for answer, 
says: First, that he denies the allegations; 
second, that the cause of action did not ac- 
crue within one year; third, that it did not 
accrue within four years; and fourth, that it 
did not accrue within ten years; fifth, that 
when the cause of action accrued plaintiff 
was a resident of Kentucky, and defendant 
was, and ever since has been and still is, a 
resident of Kentucky; that the cause of ac- 
tion accrued in Kentucky; that by the laws 
of Kentucky the action was barred in one 
year if an injury to her, or for arrest of her 
person; if not for such injury, then it was 
barred in five years. The answer also sets 
up the record of the proceedings and judg- 
ment in a suit between plaintiff and defend- 
ant in the Fayette circuit court of Kentucky. 
• The plaintiff, by reply, denies that she was 
a resident of Kentucky, but was a resident 
of Ohio, and denies that the cause of action 
accrued in the state of Kentucky; that she 
had no knowledge of the matter .contained in 
the action; that she was held unlawfully in 
prison, and was not permitted to be present 
at, or be informed of said proceedings; that 
the petition claimed to have been filed by her 
was not filed by her, nor by her procure- 



ment; that she was kept in close restraint 
and in fear of personal injury, and had no 
control over, and took no part in, said pro- 
ceedings, and that said judgment is not a 
bar to present action. 

To entitle the plaintiff to recover the evi- 
dence must satisfy your minds that at the 
time of the alleged injury she was a free 
woman, and that the defendant caused her 
to be kidnapped from her home in Cincin- 
nati and delivered to him in Kentucky, and 
that he sold her into slavery. Freedom be- 
ing the natural right of man, and the con- 
stitution of the state of Ohio declaring that 
all men are born equally free, and that servi- 
tude shall not exist in the state, if the evi- 
dence satisfies you that the plaintiff at the 
time of the alleged violation of her rights 
was, and had been for several years a resi- 
dent of Ohio, the presumption is that she 
was a free woman. This presumption would, 
however, be rebutted by showing that by 
the laws of Kentucky she was a slave and 
was in Ohio without the consent of her own- 
er. If, however, she was by the laws of 
Kentucky a slave, and belonged to Mrs. 
Cirod, who brought her into Ohio and manu- 
mitted lier, she thereby became a free wo- 
man. Or if she belonged to Mrs. Cirod for 
life, and after the death of Mrs. Cirod to the 
heirs of Mr. Cirod, and if by their consent 
she was brought to Ohio and a deed of man- 
umission executed- to her, and recorded, she 
became a free woman. If she came to Ohio 
without the consent of her owner, or was 
brought here without his consent, she did not 
thereby become free. 

If you find from the evidence that the 
plaintiff was a free woman, and the defend- 
ant caused her to be kidnapped or abducted, 
she will be entitled to your verdict, unless 
some of the defences set up by defendant 
defeat her recovery. If the plaintiff was not 
a free woman, or if the defendant did not 
cause her to be kidnapped, she will not be 
entitled to your verdict 

The view which \ take of the law renders 
wholly unnecessary any extended remarks 
on these pleas. This action has, perhaps, 
more of the elements of false imprisonment 
than any other. It would seem, therefore, 
that the action is one under section 16, 
which requires the action to be brought in 
one year. The cause of action accrued to 
the plaintiff in Ohio. The 19th section of the 
statute provides that if any person entitled 
to bring an action except for penalty or for- 
feiture, be, at the time the cause of action 
accrued, imprisoned, sueli person shall be 
entitled to bring such, action within the re- 
spective times after the disability has been 
removed. If upon her release from impris- 
onment she returned to Ohio as soon as she 
could do so, and if, during her absence, she 
did not reside in the same state with the de- 
fendant, the statute would not commence to 
run until she was in the state of Ohio. 

There is also another saving in the statute 
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which provides that, if when a cause of ac- 
tion accrues against a person, he be out of 
the state, the period limited for the com- 
mencement of the action shall not begin to 
run until he comes into the state; and if 
after the cause of action accrues, he departs 
from the state, the time of his absence shall 
not be computed as any part of the period 
within which the cause must be brought. 
If, therefore, you find from the evidence that 
at the time this right of action accrued the 
defendant was out of the state, the statute 
of limitation did not commence to run 
against plaintiff until after the return of the 
defendant into the state. 

As to what constitutes coming into the 
state there is a diversity of opinion between 
judges who have been called upon to pass 
upon this question. The view that I take 
of it is this, that the coming into the state 
must have either been of a permanent char- 
acter, or if not so, it must have been brought 
to the knowledge of the plaintiff, or if not 
brought to the knowledge of the plaintiff, the 
stay must have been of that nature that the 
plaintiff by ordinary reasonable diligence 
could have ascertained it. If, therefore, the 
defendant came into the state for the pur- 
pose of residing here, and making this his 
permanent residence, the statute began to 
run from the time he came; if he came in 
for temporary purposes, and it was brought 
to the knowledge of the plaintiff that he was 
in the state, then the statute would begin to 
run from that period; or if his stay in the 
state was of that general nature and charac- 
ter, that the plaintiff, taking into considera- 
tion all the circumstances that surrounded 
her ought to have ascertained that the party 
was in the state, then it would commence to 
run from that period. 

But if on the other hand there was no 
permanent residence in the state, and the 
stay merely temporary, and was not brought 
to the knowledge of plaintiff and not of that 
open character which the plaintiff by reason- 
able inquiries could have ascertained the ex- 
istence of, then the statute did not run 
against her. The allegation in the petition 
is that she came to the state of Ohio in 1869 
and the action was brought in 1871. 

The remarks I made apply to the party 
coming into the state. If the party was in 
the state at the time the action accrued, then 
the statute provides that if after that period 
he should move out of the state, or go out 
of the state, that the time which elapses 
while out of the state should not be counted 
in the time in which the bringing of the ac- 
tion is limited. If the action had accrued, 
and before the expiration of one year the 
party had gone or was out of the state, then 
such time as he was out of the state did not 
run against the plaintiff. As far as the 
statute of limitation of Kentucky is concern- 
ed, the party* undoubtedly could have 
brought her action in the state of Kentucky, 
had she been there at that time and under 



no disability, and had she not done so, and 
the statute of one year had elapsed without 
her bringing suit, she would be barred from 
maintaining the action against the defend- 
ant. But if, on the other hand, she was un- 
der duress by the defendant's procurement, 
placed in prison, and kept in prison, the stat- 
ute of limitation could not run against her. 
Particularly, as the right of action originated 
in the state of Ohio, it was a continued 
wrong, for which she might have brought 
suit in Kentucky. 

The seventh and last defence by the de- 
fendant is that heretofore, to wit, on the 
10th day of June, 1853, in Fayette county, 
Kentucky, the plaintiff filed her petition 
against this defendant, claiming therein that 
she was a free woman, that she had been 
induced by one Rebecca Boyd to visit the 
state of Kentucky, that said Boyd had sold 
her to this defendant . . . and prayed 
that her freedom might be allowed her, etc. 
The judgment in said ease was for the de- 
fendant, and the court dismissed plaintiff's 
petition, which judgment was afterward af- 
firmed by the court of appeals. The reply 
to that part of the answer is, that the de- 
fendant caused the plaintiff, by violence, to 
be abducted from her residence in Cincin- 
nati, and brought into the state of Kentucky; 
that during the time said alleged proceed- 
ings were pending, plaintiff continued un- 
lawfully in prison and in duress, at the in- 
stance of and by the procurement of defend- 
ant; that she was kept in close confinement; 
that she was not present at such proceedings 
and had no knowledge of them. The plaintiff, 
in her reply, further denies that she filed the 
petition, or that it was filed by her procure- 
ment. This raises the direct question of fact 
upon which you are called upon to pass, from 
the evidence in the case. If these proceed- 
ings were not instituted by her or by her 
procurement, then it is a nullity as far as she 
is concerned, and the recital of any fact in 
the record will not affect this record, and it 
goes for naught. So that the first question 
to be determined by you is, from all the facts 
and circumstances, was this action in the 
state of Kentucky instituted by this woman 
or by her procurement, or was it simply in- 
stituted by friends who volunteered in her 
behalf without her knowledge or consent? 

These are questions for you to determine 
from the evidence in the case. If, as I said 
before, these proceedings were not insti- 
tuted by her, then the record of that trial 
goes for naught. If, however, it should be 
found that it was brought by her procure- 
ment, and she was in such a condition that 
she could assent to it, and understood what 
was going on, then she would be bound by 
it. If you should find the latter, then the 
question arises, what is the force and effect 
of this record? Article 4, § 1, of the con- 
stitution of the United States, provides, 
"That full faith and credit shall be given in 
each state to the public acts, records and 
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judicial proceedings of every other state, 
and the congress may, by general laws, pre- 
scribe the manner in which such acts, rec- 
ords and proceedings shall be proved and 
the effects thereof." In Collins v. America, 
& B. Mon. 571, the court of appeals of Ken- 
tucky says: "If the law and courts of Ohio 
will determine the condition of the slave 
while in that state, they can not, by their 
own force, determine what shall be his con- 
dition when beyond their control. And when 
he returns to a state where he has been held 
as a slave, it is for the law of that state to 
determine whether he is entitled to the bene- 
fit of the foreign law and to the jurisdiction 
which he might claim. Then whatever may 
have been the effect of the decision in Ohio 
concerning the plaintiff's freedom, on said 
trial, it has no operation here except so far 
as our laws give them effect." The same 
doctrine is held by the same court in Maria 
v. Kirby, 12 B. Mon. 542. I would not have 
the slightest hesitation in saying that wheth- 
er it be upon a question of freedom or slav- 
ery, if that question has been fully deter- 
mined by a tribunal which had jurisdiction 
of the parties and subject matter I would 
be compelled to give that adjudication as 
full credit, as if made in a free state. If 
it shall be found that this proceeding was by 
this woman's procurement, what is the effect 
of this record and this adjudication? The 
question has been recently before the su- 
preme court of the United States, and in two 
very clear and learned opinions delivered by 
Justice Field the question of the effect of the 
judgment between parties in another and 
different cause is clearly stated. Cromwell 
v. County of Sac [96 TJ. S. 51]; Russell v. 
Place [94 U. S. 606]. What, then, is this ac- 
tion? Is this action for the purpose of re- 
covering or establishing the freedom of this 
party? It is not, certainly; it is an action 
brought by the plaintiff against the defend- 
ant for personal wrongs and injuries in- 
flicted, as she alleges, by him upon her, to 
wit: The abduction and the servitude of 
fifteen years. If that is so, it comes clearly 
under the doctrine of the second case cited. 
. , . Therefore the condition which the parties 
sustained before this tribunal, under the rul- 
ings of the supreme court, as to the facts 
that gave jurisdiction is open for investiga- 
tion. For instance, as I said before, whether 
this person brought this suit, whether it was 
brought by her actually or by some one for 
her by her assent or by her procurement, are 
matters which are to be determined by the 
jury. If the jury find that the court had ju- 
risdiction of the parties, what does the rec- 
ord show was determined by the court be- 
tween them? What were, in fact, the issues? 
I think this record puts in issue the fact of 
her residing in Cincinnati, and also puts in 
issue the fact of the purchase. They all 
bear, however, upon the question of the free- 
dom of this woman. The parties having 
been before that court, and the question hav- 



ing been determined by that court as to 
whether she was in fact a free woman, if she 
was properly before the court and brought 
thig, action, or had it been brought by her or 
by her procurement, or she knowing what it 
was, assented to it, then she would be bound 
by it, and the parties in this case would be 
concluded by the finding of that court. But 
if, on the other hand, as she claims, this was 
not brought by her or she did not assent to it, 
she would not be bound. Some question is 
made as to whether this decree is upon the 
merit's of the case; there can be no doubt 
about it. 

Gentlemen of the jury, if you find for the 
plaintiff you will assess such damages as you 
think the testimony warrants you in assess^ 
ing against him. Fortunately for this co 
try the institution of slavery has^-passed 
away, and we should not bring our particu- 
lar ideas of the legality or morality of an in- 
stitution of that character into court or the 
jury box in assessing penalties upon those 
who may have been connected with it. No 
doubt many of them regret its existence as 
much as any of us. But its history has been 
written, and it is never again to be reinstat- 
ed upon this continent. While that is so, the 
plaintiff, if she has established her case, has 
the right to recover from the defendant a 
fair compensation for the injury sustained. 

The jury returned a verdict for the plaintiff 
for $2,500. 

[For opinion on motion for new trial, see Case 
No. 17,966.] 
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WOOD v. WARD. 

[2 Flip. 336; 8 Cent. Law J. 188; 25 Int. Rev. 

Ree. 64; 4 Cm. Daw Bui. 42; 7 

Reporter, 422.] i 

Circuit Court, S. D. Ohio. Feb. 15, 1879. 

Estoppel bt Record — Mutuality — Judgment 

agaixst Slate— Validity— Suit for Fkee- 

dom — Loss of Jurisdiction. 

1. A slave could not sue, nor be sued, while 
slavery existed in the slave states. Where, 
therefore, the judgment of a court was against 
one who, being kidnapped into slavery, brought 
suit to regain liberty, the court holding that 
plaintiff was a slave and not a free person as 
claimed, such judgment will not estop plaintiff 
from a re-examiuation of the same question in 
a subsequent suit brought against the kidnap- 
ping party. 

2. Mutuality is an essential ingredient in all 
estoppels; slaves are not answerable civilly; 
are subject to no suit; no civil liability can at- 
tach to them; they can neither be bound by 
covenant, nor hindered by estoppel, nor will 
the law allow them to claim the benefit of an 
estoppel against others. 

3. A judgment rendered against a slave, where 
he appears in an action, is a nullity. No one 
can be concluded by a judgment or decree ren- 
dered in a judicial proceeding, which he had no 
legal capacity to prosecute or defend. 

i [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 7 Reporter, 
422, contains only a partial report.] 
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4. Suits for freedom were entertained in the 
slave states, but upon the idea that the party 
suing was free. If free, he had a right to sue, 
but when the court reached the conclusion that 
he was a slave, that was the end of the litiga- 
tion for the want of a competent plaintiff, and 
the proceeding was dismissed without further 
inquiry. 

On motion for new trial. 

Lincoln, Smith & Stephens, for plaintiff. 
Hoadly, Johnson & Colston, for defendant. 

BAXTER, Circuit Judge. The plaintiff is a 
woman of color. For several years prior to 
her removal to Cincinnati, she resided with a 
Mrs. Cirode, in Louisville, Ky., as a slave. 
About 1847 Mrs. Cirode left Louisville, taking 
the plaintiff with her and settled in Cincin- 
nati, where she executed and delivered to the 
plaintiff a formal instrument of emancipation. 
Thus the plaintiff became, so far as Mrs. 
Cirode, her apparent owner, could confer the 
boon, a free person, endowed with all the 
rights and immunities incident to freedom. 
And from that time until the restraint imposed 
by the defendant, to be hereinafter fully stat- 
ed, the plaintiff remained in Cincinnati, in the 
undisputed and undisturbed enjoyment of 
personal freedom. 

We infer, however, from the depositions 
given in another suit (but which are not evi- 
dence in this ease), to be hereinafter mention- 
ed, between these parties in Kentucky, that 
the children of Mrs. Cirode elaimed some title 
to or interest in the plaintiff, as a slave, con- 
jointly with or adversely to their mother's 
title; and that they repudiated their mother's 
action in the premises, and desired to regain 
possession of her. But no active steps seem 
to have been taken to effect that object until 
the spring of 1853. At or about this time they 
united in a conveyance, in and by which they 
professed and assumed to convey the plaintiff 
as a slave to the defendant in consideration 
of §300 to be paid in the event he succeeded 
in obtaining possession of her. The defendant 
then resided in Covington, Ky. Shortly after 
said conditional sale, the plaintiff was in- 
veigled by one Rebecca Boyd, in whose serv- 
ice she was then employed, aeross the Ohio 
river and into the state of Kentucky, where 
by chance or pre-arrangement they were met 
by defendant, who claimed the plaintiff as his 
slave, forcibly restrained her of her liberty, 
and sent her back to Lexington, and had her 
there confined in a private slave prison be- 
longing to one Lewis C. Robards. 

Whilst thus imprisoned, to-wit: on the 10th 
of June, 1853, a petition was filed in the Fay- 
ette county circuit court in plaintiff's name for 
the purpose of regaining her liberty. In it she 
averred that she was a free woman. To this 
petition Lewis C. Robards, the proprietor of 
the prison in which she was detained, was 
made a defendant But at defendant's in- 
stance an interlocutory order was soon after 
entered in the cause, substituting the defend- 
ant "Zeb. Ward as a defendant in the place of 



Lewis C. Robards," and dismissing her peti- 
tion as to Robards. 

The defendant Ward then answered, and in 
his answer alleged "that the plaintiff was not 
a free woman, but his slave." 

Upon the issue thus made proofs were taken 
and the cas'e regularly heard, when a final de- 
cree (24th June, 1854) was entered in the fol- 
lowing terms: "This cause having been heard 
and the court advised, decrees and orders that 
the plaintiff's petition be dismissed." 

From this decree the plaintiff appealed to- 
the court of appeals. 

There is no transcript of the record from the 
court of appeals, and consequently we are not 
advised of the action of that court, except in 
so far as the same is supplied by the record 
offered from the Fayette county circuit court. 
From this we see that, on the 13th day of 
February, 1855, the following entry was made 
in said last named court: "The defendant, 
Zeb. Ward, produced a mandate of the court 
of appeals, which is ordered to be recorded as 
follows: 'Court of Appeals, January 20, 1855. 
Henrietta Wood, appellant, vs. Zeb. Ward, ap- 
pellee. Appeal from a judgment of the Fay- 
ette circuit court. The court being sufficiently 
advised, it seems to them that there is no er- 
ror in the judgment. It is therefore adjudged 
that said judgment be affirmed, which is or- 
dered to be certified to said court' " 

Here the litigation between these parties in 
Kentucky terminated. Whereupon the de- 
fendant soon after the termination, sold the 
plaintiff to one Wm. Pulliam. He caused 
her to be conveyed to Mississippi and sold to 
one Girard Brandon. Brandon continued to 
subject her to his service in the states of 
Mississippi and Texas until the latter part of 
1865, and until she was emancipated by the 
thirteenth amendment to the national consti- 
tution. On being thus the second time eman- 
cipated from slavery, the plaintiff began pre- 
parations to return to her home in Cincinnati, 
but owing to various hindrances, not neces- 
sary to be enumerated here, she did not get 
back to Cincinnati until some time in the year 
1SG9. 

During all this time, from 1853 to 1870, the 
defendant resided in Kentucky and Tennes- 
see. He visited Cincinnati in 1870, when this 
suit was instituted. Plaintiff's petition, which, 
under the practice in Ohio, is filed as a sub- 
stitute for a declaration, embodies substan- 
tially the facts hereinbefore stated — except 
those connected with the Kentucky litigation. 

The defendant's answer interposed three de- 
fenses: First, a general denial of the facts 
charged; second, the statutes of limitation; 
third, the adjudication of the Kentucky court 
hereinbefore referred to. 

The plaintiff replied, and the issues thus 
made came on and were tried at the last April 
term, 1S78, before the honorable the district 
judge and a jury, resulting in a verdict for 
the plaintiff, and an assessment of $2,500 dam- 
ages. [See Case No. 17,966.] 

The defendant then moved for a new trial, 
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"and it is this motion that it now before us tor 
determination. 

Defendant's exceptions upon the trial were 
numerous. He excepted to the rulings of the 
judge on questions of admitting and excluding 
evidence, as well as to his instructions given 
in relation to the statutes of limitation, and in 
relation to the force and effect of the decree 
rendered in Kentucky, and pleaded and relied 
on as a defense to this action. 

"We have neither the time nor the inclination 
to discuss in detail all the exceptions that 
were taken, nor is it, in our judgment, neces- 
sary for us to do so. If the court fell into 
error .in the admission or exclusion of testi- 
mony, or indulged in instructions upon imma- 
terial and abstract matters, the errors in no 
way affect the merits of this controversy, or 
prejudice the defendant's right. With the 
charge relating to the statutes of limitation we 
are entirely satisfied. The real contest, as we 
think, arises out of the defendant's third de- 
fense, to-wit: "Is the plaintiff, by reason of 
the decree rendered in her suit, by the Fayette 
county circuit court of Kentucky, precluded 
from a re-examination in this court of the 
same question decided in that case?" If she 
is, then that judgment is a full and complete 
defense to this action. The question is an 
important one, and deserves, as it has re- 
ceived, the most thorough consideration. 

The facts, as we have detailed them, present 
a case of peculiar and complicated oppression. 
The plaintiff was quietly, and, as she believed, 
securely domiciled, under the protection of the 
laws, in a community friendly to her aspira- 
tions, and within a jurisdiction which prohib- 
ited slavery, and presumed everything in fa- 
vor of freedom. But while thus reposing in 
confidence she was, by false pretenses, decoy- 
ed into Kentucky, and there enslaved by vio- 
lence. It was a most grievous wrong to have 
been thus betrayed into a distant and un- 
friendly jurisdiction, in which her color was 
prima facie evidence of servility, and forced 
to submit to the deprivation of liberty, or liti- 
gate in a tribunal where the presumptions of 
law, supposed public policy and established 
prejudices of long standing, combined to de- 
feat her claim. And when to these we add 
that, pending the controversy, the plaintiff 
was prima facie under the ban of slavery 
with all attendant disabilities, left in defend- 
ant's custody, subject to his unrestrained will 
and amenable to his punishment, and with- 
out the means necessary to defray the ex- 
penses of litigation, her wrongs appear more 
and more obvious, and appeal strongly to the 
sympathies of the court for xedress. 

But these considerations cannot prevail 
with the court unless a remedy can be found 
within recognized legal principles. A judge 
dare not know any code of morals higher than 
the constitution and the laws enacted in pur- 
suance of that instrument. These, as they 
then existed, not only recognized, but pro- 
tected the slave owner in the enjoyment of 
that species of property, and we must admin- 
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ister the law as it then existed, uninfluenced 
by the subsequent change in public senti- 
ment on this interesting subject. 

By the national constitution— the instru- 
ment under and in virtue of which we hold 
our office— we are required "to give full faith 
and credit to the records, public acts and ju- 
dicial proceedings" of the several states. It 
follows that the decree of the .Kentucky court 
is entitled at our hands to the same force and 
legal effect that ought, under the laws of 
Kentucky, to be accorded to it in that state. 
The question therefore narrows itself down to 
the single inquiry: Dees the decree rendered 
by the court of Kentucky and here pleaded 
and relied on as a bar to this action forever 
preclude the plaintiff from a re-examination 
of the issue decided in that caseV If it does, 
as we have already said, it is a complete de- 
fense to the plaintiff's present suit. 

Judgments of courts are not always conclu- 
sive upon the litigant parties in collateral or 
other proceedings. The jurisdiction of the 
court is always open to inquiry- In order 
to confer jurisdiction the suit must be by 
and against parties competent to sue and be 
sued. But the plaintiff was repelled by the 
Kentucky court, on the ground that she was 
a slave. If a slave, she was a chattel, a 
mere piece of property, without civil rights, 
aitd incompetent to prosecute or defend a 
suit. 14 Am. Cyclopaedia, tit "Slavery," p. 
92. This status is inseparably connected with 
slavery, and has prevailed in the slave-hold- 
ing states of the Union, .including Kentucky, 
from the time slavery was first legalized to 
the abolition of the institution in 1865. 

Their disabilities have been iterated and 
reiterated by the courts in a uniform cur- 
rent of decisions, covering almost every pos- 
sible phase of the subject. Where a slave 
finds lost property, it inures to the benefit of 
the master until the true owner can be 
found. Brandon v. Planters' & Merchants' 
Bank of Huntsville, 1 Stew. (Ala.) 320. . A 
special plea that either plaintiff or defend- 
ants is a slave is a good plea in bar. Amy v. 
Smith, 1 Litt. (Ky.) 326, and Bentley v. 
Cleaveland, 22 Ala. 814. 

Slaves cannot appear as suitors, either in 
courts of law or equity. Bland v. Dowling, 
9 Gill & J". 19. Nor can a master sue his 
slave. Oatiche v. Circuit Court, 1 Mo. 608. 
Slaves are incapable of entering into valid 
contracts, or of taking property, by demise 
or otherwise, to themselves, directly or 
through the intervention of a trustee. Hall 
v. Mullin, 5 Har. & J. 190; Taylor v. Em- 
bry, 16 B. Mon. 340; Trotter v. Blocker, 6 
Port. (Ala.) 269; Lamb v. Girtman, 26 Ga, 
625; Graves v. Allan, 13 B. Mon. 190; Jones 
v. Lipscomb, 14 B. Mon. 239; Turner v. 
Smith, 12 La. Ann. 417; Hinds v. Brazealle, 
3 Miss. 837; and Cunningham v. Cunning- 
ham, Cam. & N. 353. 

Even a bond executed by a slave, with a 
free man as surety, is against public policy 
and void. Batten v. Faulk, 4 Jones (N. C.) 
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233. Money acquired by a slave by permis- 
sion of his master, inures to the latter. Jen- 
kins v. Brown, 6 Humph. 299. 

Courts of chancery, with their ample pow- 
ers, cannot enforce a contract between mas- 
ter and slave, though fully performed on the 
part of the slave. 1 Leigh, 72. And a con- 
veyance of lands and slaves in trust, to allow 
the slaves to occupy and receive the rents of 
the land, and the profits of their own labor, 
is void. Smith v. Betty, 11 Grat. 752. It is 
not felony in Georgia, by the common law, to 
kill a slave. Neal v. Farmer, 9 Ga. 555. It 
is lawful to track runaway slaves with dogs, 
provided it is done with caution and circum- 
spection. Moran v. Davis, 18 Ga. 722. They 
are recognized, in a restricted sense, as hu- 
man beings, in this: Masters have no right 
to inflict such cruel and inhuman punishment, 
even to enforce obedience, as must result in 
death or loss of limb as a consequence of the 
punishment. Craig v. Lee, 14 B. Mon. 119. 

But unconditional submission of the slave 
is due to the authority of the master; and the 
master may, therefore, use such force and 
means as may be necessary to enforce sub- 
mission to his authority, even to the destruc- 
tion of life or limb of the slave. Oliver v. 
State, 39 Miss. 526. The law of slavery is ab- 
solute authority on the part of the master, 
and unconditional submission on the part of 
the slave. And the master may punish the 
slave at will, in such manner and degree as 
his judgment and humanity may dictate, pro- 
vided he does not maim or kill. State v. 
David, 4 Jones (ST. O.) 353. The right of the 
master to obedience and submission in lawful 
things is perfect. The power to inflict any 
punishment not affecting life or limb, which 
the master considers necessary to enforce 
obedience to his commands, is secured to him 
by the law. Now, if in the exercise of his 
authority, the slave resists and slays the mas- 
ter, it is murder, and not manslaughter, be- 
cause the law cannot recognize the violence 
of the master as a legitimate provocation. 
Jacob v. State, 3 Humph. 493. 

Mutuality is an essential ingredient in all 
estoppels, and as slaves are not answerable 
civilly; as they are subject to no suit; as no 
eivil liability can attach to them, and they can 
neither be bound by covenant nor hindered by 
an estoppel, the law will not allow them to 
claim the benefit of an estoppel against oth- 
ers. Bentlev v. Cleaveland, supra. _A judg- 
ment rendered against a slave, in an action in 
which he appeared, is a nullity. Stenhouse 
v. Bonum, 12 Kich. Law, 620. 

From these authorities, which might be in- 
definitely extended, it will be seen that al- 
though slaves are protected as persons against 
the destruction of life and limb, they are in all 
other respects treated as property, and sub- 
jected to all the disabilities incident to that 
condition. They are without power to con- 
tract, to acquire, or hold property, sue or de- 
fend a suit And being without capacity to 
sue or defend, no valid judgment can be ren- 



dered against them. It would be an anomaly 
to hold that any one could be concluded by a 
judgment or decree rendered in a judicial pro- 
ceeding which he had no legal capacity to 
prosecute or defend. 

It is true that such .a suit was brought by 
the plaintiff, and prosecuted in her name, and 
that the Kentucky court did entertain, sit in 
judgment upon and decide it. Similar suits 
were not infrequent in the courts of the slave 
states. But these suits were always enter- 
tained upon the allegations that the plaintiff 
was free. If free, the plaintiff had a right 
to sue; but when the question of freedom was 
traversed, and put in issue, it was equivalent 
to denying the plaintiff's right to sue, and 
whenever the court reached the conclusion 
that the plaintiff was a slave, the litigation, 
whatever its scope, necessarily ceased for the 
want of a competent plaintiff. In other words, 
the courts held there was no suit pending, 
and dismissed the proceeding without further 
inquiry. In Bentley v. Cleaveland, supra, the 
court ordered the allegation that complain- 
ants were slaves to stand as a plea to be first 
disposed of before it would take cognizance 
of the other parts of the complaint. The same 
principle, as we understand the record, was 
applied by the Kentucky court to the proceed- 
ing instituted by the plaintiff against the de- 
fendant. Plaintiff alleged her freedom. This, 
prima facie, gave jurisdiction. But as soon 
as the court reached the conclusion that plain- 
tiff was a slave, it found itself without ju- 
risdiction for the want of a plaintiff compe- 
tent to sue, and did the only thing which, un- 
der the circumstances, it could have done — 
struck the case from the docket. The decree 
simply dismisses plaintiff's petition. There 
is no declaration of facts, no special findings, 
no judgment for costs, and no execution 
awarded. 

In the opinion of the court, the plaintiff was 
defendant's property. She, and all she had, 
and all that she might afteiwards acquire, 
belonged to him. 

To permit such a decree, obtained under 
sueh circumstances, against a human being, 
for the time treated as a chattel, and without 
legal capacity to sue, to operate as a bar, or an 
estoppel, and conclude the plaintiff in a mat- 
ter of such vital importance as is involved in 
this case, would be a just reproach to the ju- 
risprudence of any country. 

On the trial of this case in this court, the 
plaintiff offered full and satisfactory evidence 
of her freedom at the time of the committing 
of the several grievances complained of, whilst 
defendant offered no opposing testimony. He 
rested his case wholly on the judgment plead- 
ed and relied on by him. As this judgment 
does not, in our opinion, conclude the plaintiff, 
the verdict of the jury must stand. The dam- 
ages are not excessive; the motion for a new 
trial will be disallowed, and judgment enter- 
ed thereon in plaintiff's favor. 

NOTE. The learned judge uses the present 
tense in making quotations from decisions in 
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slavery cases, but the reader will understand 
them all in the past tense. In Tennessee, to 
maim a slave was felony. The writer remem- 
bers a -ease where a wealthy man was sent to 
the state prison for this offense. The master 
was liable to be indicted for cruel and inhuman 
treatment upon a slave. See Werley v. State, 
11 Humph. 172. So exposure of slave by mas- 
ter to inclement weather with intent to injure 
him, was a felony. 2 Code, S31, § 4620. Kid- 
naping, by section 4621, was, likewise, a fel- 
ony. The owner of a slave, on a trial of his 
slave, could attend and aid in his defense, chal- 
lenge jurors, etc. Section 2G34. The law is 
correctly stated in the foregoing opinion as to 
his general disability. 

This, as it obtained in the Southern States, 
was the same that has existed in most coun- 
tries, ancient or modern. Yet it is curious to. 
note that in the dependencies of the crown of 
Spain, it was and is much more liberal than in 
most states. If the reader will examine Las 
Leyes de las Indias, and the royal ordinances 
for the government of Cuba and Porto Rico, 
promulgated by the Spanish government, he 
will learn that a slave in those islands can con- 
tract with his master for his freedom. More 
than that, he may pay his master on account, 
any sum of money on hand, and have a credit 
therefor on his purchase of himself. Further, 
he may buy himself outright, and if his master 
will not agree to a reasonable price, he can 
compel him to go before the syndico, an officer 
who is a sort of trustee as well as judge, by 
whom the price will be settled. And should 
the slave be maltreated, he" may complain to 
the same officer, and if the latter thinks a prop- 
er case has been made out, he will compel the 
master to make sale of the slave to another, 
the slave, in such case, being permitted to 
choose his master. 



Case No. 17,967. 

WOOD v. WELLS et al. 

[6 Fish. Pat. -Cas. 382.] i 

Circuit Court, L\ Connecticut. April, 1873. 

Patents for Inventions — Restricted License — 
Construction — Forfeiture. 

1. Restricted license under patent construed. 

2. Where defendants held a license under 
complainant's patent, granting them "the right, 
license, and privilege to manufacture and vend 
landau carriages, with. the said invention at- 
tached," containing the provision that "the 
right, privilege, and license hereby granted, is 
not, nor is any part of the same, to be trans- 
ferred or assigned, or in any manner imparted, 
to any other person or persons whatsoever; 
but the same shall be exercised solely, and only, 
by the licensees personally, or by workmen in 
their employment, in their own manufactory or 
manufactories, warehouse or warehouses;" and 
the further provision, "nor shall this license au- 
thorize or empower said licensees to sell, ex- 
change, or in any manner dispose- of any part, 
parts, or portions of carriages with, or fitted, 
or adapted for the said invention, or any car- 
riage or carriages with, or adapted for, the said 
invention, otherwise than in a finished state, 
and ready for market," — held, that these re- 
strictions do not prohibit the defendants from 
procuring the patented fixtures to be made 
wherever they can be manufactured, and still 
less does it prohibit them from sending fixtures, 
already cast, to another establishment to be 
finished. 

3. This license does not grant the right to deal 
in these fixtures as an article of merchandise. 

i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



4. If they sell them apart from the' carriage, 
it is a violation of the patent, but not a breach 
of any condition of the license. 

5. As a general rule, a violation of a patent 
does not work a forfeiture of a license under 
that patent. The exceptions to this rule are, 
where the licensee has assumed such a hostile 
attitude toward the patent as to amount to a 
repudiation of the right conveyed by the license. 

6. When a license conveys a distinct right 
which has been once paid for, courts of equity, 
as well as courts of law, are bound to recognize 
it 

7. If this license had contained a condition, 
that the license should terminate if the licensee 
should in any wise infringe the patent, the court 
would give effect to it, subject to the influence 
of any special circumstances which might in- 
duce a court of equity to relieve against the 
forfeiture. 

[This was a bill in equity by Charles B. 
Wood against Wells, Crittenden & Co.] 

Final hearing on pleadings and proofs. Suit 
brought upon letters patent [No.- 53,075] for 
an "irrprovement in landau carriage-doors," 
granted to Frederick Wood, March G, 1866. 

Henry T. Blake, for complainant. 
John S. Beach, for defendants. 

WOODRUFF, Circuit Judge. The com- 
plainant is the assignee of a patent for a 
distinct and specific fixture applicable to the 
doors, of landau carriages. The defendants 
procured from the patentee, prior to the as- 
signment to complainant, a license to use 
the patented improvement in the manufac- 
ture of their carriages. Subsequently, one of 
the defendants, conceiving that he had made 
an invention applicable to the same purpose, 
obtained a patent therefor, which, it is con- 
ceded, for the purposes of this case, does not 
entitle him to make the patented fixture, 
either because it is substantially the same as 
that previously invented, or because it was 
simply an improvement upon it; so that, 
before the defendant could make or use it, 
he must procure the allowance of the owner 
of the prior patent. 

In this condition of things, it appears that 
one of the defendants sold, to a person nam- 
ed "Lines, one or more of these fixtures, con-, 
strueted under his own patent. It also ap- 
pears that the defendants have procured 
these fixtures to be finished, polished, and 
hinged by an establishment in Bridgeport 
It was claimed that the castings also were 
procured by the defendants to be made by 
others for the defendants' use. I do not 
deem it to be material to the decision of the 
case, but I do not find any evidence in the 
proofs that the defendants did not cast the 
fixtures themselves, procuring them to be 
finished, as already stated, by others. 

The bill charges that the sale of the fix- 
tures to Line-5, and the procuring of fixtures 
to be finished by others, was a violation of 
the license granted to the defendant; and 
the bill seeks a decree, declaring that the li- 
cense Is null and void, and has been forfeited 
by the defendants by the sales made by the 
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defendants to Lines, and 1 by their causing 
fixtures to be finished at a manufactory not 
their own, and seeks a further decree, re- 
straining the parties, by injunction, from fur- 
ther making and selling fixtures, either un- 
der the license or otherwise, and for an ac- 
count of profits. 

It becomes material, therefore, to ascer- 
tain what the rights of the defendants are 
under the license, upon the construction and 
effect of which the whole question depends. 
This paper is, in brief, for a consideration in 
gross paid by the defendants to the patentee, 
a conveyance oi grant of "the right, license, 
and privilege to manufacture and vend lan- 
dau carriages, with the said invention at- 
tached thereto, under and according to the 
letters patent, for, during, and unto the full 
end of the term for which said letters pat- 
ent are granted; but the right, privilege, and 
license hereby granted is not, nor is any 
part of the same, to be transferred or as- 
signed, or in any manner imparted, to any 
other person or persons whatsoever, but the 
same"— i. e. the privilege of making and sell- 
ing landau carriages, with the Improvement 
attached thereto— "shall be exercised solely 
and only by the licensees personally or by 
workmen in their employment, in their own 
manufactory or manufactories, warehouse or 
warehouses." And then, to make this re- 
striction more plain and definite, it is further 
stated, "nor shall this license authorize or 
empower said licensees to sell, exchange, or 
in any manner dispose of any part, parts, 
or portions of carriages, with or fitted or 
adapted for the said invention, or any car- 
riage or carriages with or adapted for the 
said invention, otherwise than in a finished 
state and ready for market." 

Now, in my opinion, the meaning of this 
license is this, and simply this: "You, the 
licensees, may make carriages and apply the 
patented fixtures thereto, but you shall only 
apply these fixtures in your own establish- 
ment, and you shall in no wise farm out this 
right to others; and, to secure this condition 
against evasion, you shall not make parts 
of carriages adapted to the use of this in- 
vention and sell them to others." 

Neither by the terms nor the good sense 
Of this paper, nor by anything implied there- 
in, does it prohibit the defendants from pro- 
curing these fixtures to be made wherever 
they can be manufactured, and still less 
does it prohibit them from sending fixtures 
already cast to another establishment to be 
finished; so that I can not hold that the 
sending of such fixtures to the Bridgeport 
company to be finished, polished, and hinged, 
or jointed, is any violation of this license. 

On the other hand, the license grants to 
the defendants the right to attach the inven- 
tion to landau carriages, but does not grant 
the right to deal in the fixtures as articles 
of merchandise. As to this, the defendants 
stand in the same situation as persons hav- 
ing no license. If they sell, they sell in viola- 



tion of the patent, but not in breach of any 
condition of the license. They stand as any 
other person does who violates the patent 
without authority. That brings me to the 
second question discussed before me, which 
is, whether, where a patentee has granted 
a license, a violation of the patent, by abuse 
of the patented privilege, outside of the li- 
cense, works a forfeiture of the right con- 
veyed. As a general rule, I have no hesita- 
tion in saying that it does not. I do not say 
that there might not be cases in which it 
might have that effect, but it could only be 
where the licensee has taken a stand against 
the patent, and has assumed such a hostile 
attitude toward it as amounts to a repudia- 
tion of the right conveyed by the license. 
The mere fact that, in the course of business, 
the licensee has infringed the patent, will not 
work a revocation of the license, and espe- 
cially in a ease where the license covers a 
distinct and specific privilege, which has 
been paid for, once for all, and conveys, 
without further fee or consideration, rights 
which are fixed and definite. Such a priv- 
ilege, conveyed absolutely and for considera- 
tion paid, becomes a clear vested right, and 
to the extent to which it has become so vest- 
ed, a court of equity, as well as a court of 
law, is bound, to recognize it. 

A ease lately decided in Vermont (Steam 
Gutter Co. v. Sheldon [Case No. 13,331]) pre- 
sented, in some ot its features, striking anal- 
ogies to the one before me. The defendant 
in that ease had purchased, and paid for the 
right to use, one machine for cutting stone, 
and was licensed to use five other machines, 
upon paying to the patentee prices named 
in the license. He, however, did not do 
this. He procured the one machine, but 
thereafter, instead of claiming or exercising 
the right to use the other five machines, on 
paying the price of the privilege to the pat- 
entee, he bought five machines from an in- 
fringer in defiance of the patent. A suit hav- 
ing been determined against his vendor, in 
which it appeared that the machines were 
infringements, he became alarmed, and ten- 
dered to the patentee the sums named in the 
license. The court held that, while he was 
entitled to use the first machine, for which 
he had paid, he had repudiated the license 
as to the others, and had assumed such a 
position of hostility toward the patent, that 
he could no longer avail himself of his priv- 
ilege of purchase. 

The present license was paid for by a sum 
in gross, and was paid for once for all. If 
it had contained a condition, that the license 
should terminate if the licensee should in any 
wise infringe the patent, no doubt the court 
would 'give effect to it, subject of course to 
the influence of any special circumstances 
which might induce a court of equity to re- 
lieve against the forfeiture. But the license 
contains no such proviso. The grant is ab- 
solute in this respect. 

Now, although the infringer has not been 
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put upon the stand to testify as to his mo- 
tives in making the sale to Lines, yet the 
explanation, as it appears in the proof, seems 
to he this, that one of the defendants, hav- 
ing procured a patent for an improvement 
upon this device, stated to the person to 
whom he made the sale, "I have a clean pat- 
ent from the patent office, and have a right 
to sell my own fixture;" supposing, appar- 
ently, that his patent conferred the right to 
dispose of all that was described or shown 
in it. In this he was mistaken; but that 
sale, of some four or five fixtures, was his" 
only violation of the patent. "We can not 
pronounce that transaction of such a nature 
as to call for the interference of a court of 
equity, further than to enjoin the defendant 
from transactions of that character hereaft- 
er, and to order an account of the profits 
made upon the fixtures actually sold. 
Decree accordingly. 



Case No. 17,968. 

WOOD v. WILLIAMS. 
[Gilp. 517; i 1 Eobb, Pat. Oas. 717.] 

» 

District Court, E. D. Pennsylvania. Dec. 9, 
1834. 

Validity of Patent Right— Parties to Contro- 
versy — United States as Plaintiff. 

1. A controversy, respecting the validity of a 
patent right, is one strictly between the par- 
ties immediately concerned, although the pub- 
lic may have an eventual interest in it 

2. Under the patent laws, the United States 
are not a party in a litigation respecting the 
validity of any rights claimed or denied by 
virtue of those laws. 

3. Where the district court, under the pro- 
visions of the act of 21st February, 1793 [1 
Stat. 318], orders a scire facias to be issued 
agaiust a patentee, on the prayer of a petition- 
er, they will not permit the United States to be 
substituted as plaintiffs in the place of the pe- 
titioner. 

[This was a suit by Benjamin Wood 
against William Williams.] On the 23d May, 
1834, a rule was granted on the defendant, 
to show cause why process should not be 
issued to repeal his patent, for a certain ma- 
chine for hulling and clearing clover seed; 
under the provisions of the tenth section of 
the act of congress of 21st February, 1793,— 
1 Story's Laws, 303 [1 Stat 323]. 

Meredith, for plaintiff. The affidavit of 
the plaintiff, on which the rule was granted, 
was read. This affidavit was not received 
as evidence, but read, de bene esse, by con- 
sent. The depositions of several witnesses, 
taken under a rule of court, were also read 
to support the motion. 

Kittera, for defendant It is denied that 
either the deposition of the plaintiff, on 
which the rule was granted, or a subsequent 
deposition made by him, is any evidence on 
this hearing. If the other testimony of the 
plaintiff furnishes a probable case against 

i [Reported by Henry D. Gilpin, Esq.] 



the defendant, then the scire facias will be 
issued; otherwise the process will be re- 
fused. The facts of the case do not furnish 
such a one as will warrant the process 
prayed for. 

Meredith, for plaintiff, in reply. The dep- 
osition of the plaintiff is evidence on this 
hearing. This is a prosecution, by the gov- 
ernment of the United States, to repeal a 
patent improvidently issued by them; and 
the complainant is but the mover of the pro- 
ceeding. The opinion of this court, in the 
case of Delano v. Scott [Case No. 3,753], 
shows that the original affidavit, on which 
the rule was granted, is good evidence at 
this hearing. 

HOPKINSON, District Judge. No such 
thing was decided, or intended to be so, in 
that ease. No such question was raised. In 
my opinion, I referred to the affidavit of the 
complainant, as exhibiting the ground of the 
application, and showing the allegations of 
the complainant against the defendant. I 
then proceeded to state the evidence by 
which the complainant had maintained his 
allegations; to wit: (1) A certain patent; 
(2) depositions of witnesses. The affidavit 
of the complainant is not mentioned as any 
part of -the testimony. The paragraph quot- 
ed, towards the conclusion of the opinion, is 
a simple declaration, that the defendant had 
given no evidence to contradict the allega- 
tions of the complainant in his affidavit 
From this it cannot be inferred that the affi- 
davit was a part of the evidenceon which the 
court acted. Whether, under the act of con- 
gress, this affidavit would be sufficient prima 
facie evidence, to call for some proof on the 
part of the defendant, and would be enough 
to grant the process upon, if not impeached 
or contradicted, is a question that remains, 
open. 

Meredith, in continuation. It is contend- 
ed that, on a full examination of the deposi- 
tions produced, they are sufficient to sus- 
tain this application without the complain- 
ant's affidavit. 

HOPKINSON, District Judge, observed that 
there was sufficient cause on the other depo- 
sitions, exclusive of that of the complainant, 
which he put out of the case, without giving 
any opinion on its competency. It was un- 
necessary. A probable case had been made 
out against the defendant. 

Rule made absolute, and process in the na- 
ture of a scire facias ordered to issue. 

Afterwards, the counsel for the complain- 
ant, previous to taking out the scire facias 
as above ordered, moved the court for an or- 
der, that the cause be recorded and dock- 
eted, as an action wherein the United States 
are plaintiffs and William Williams is the de- 
fendant, and that the process of scire faeias 
be issued as 'between those parties. 

HOPKINSON, District Judge. The peti- 
tioner, in this case, has so far sustained his 
complaint, in the manner prescribed by the 
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act of congress, that process has been or- 
dered to issue against the said "William Wil- 
liams to repeal his patent This process is 
a scire facias, and, previous to taking it out, 
the complainant has moved for an order, 
that the cause be now recorded or docketed, 
as an action wherein the United States are 
plaintiffs, and the said William Williams is 
the defendant; and that the process of scire 
facias be issued as between these parties. 

No decision or practice, under the patent 
laws of the United States, has been adduced 
to support this motion; but a reliance is had 
upon the practice in the courts of England, 
in cases for the repeal of patents. The whole 
proceeding, both for obtaining a patent, and 
for revoking it, is so different in England 
from that prescribed by our law; the char- 
acter and foundation of the right, are so dis- 
similar in the two countries, that we cannot 
look, for a rule on this question, to the courts 
of England; especially if, upon an examina- 
tion of our act, we shall there find such an 
indication of the course of proceeding in- 
tended to be given, as will guide us through 
the present difficulty. In the case of Stearns 
v. Barrett [Case No. 13,337], Judge Story ad- 
verts to the difference between our patent 
laws and those of England. He says: "A 
scire facias is a process altogether confined 
to the crown, with the exception of the single 
case, where two patents have issued for the 
same thing, in which case the prior patentee 
may maintain a scire facias to repeal the 
second patent. But under our patent act, 
any person, whether a patentee or not, may 
apply for the repeal. There are other dif- 
ferences which it is not now necessary to 
enumerate." 

I shall not find it necessary to go further 
than the act of congress, and the practice 
that has been adopted under it, so far as I 
have been able to obtain a knowledge of it, 
for the decision of the question now under 
consideration. This simply is, when process 
has been ordered and issued, by this court, 
for the repeal of a patent, and the allega- 
tions, upon which the process was ordered, 
are to be put in a shape for trial, who are 
the parties to the suit? By and between 
whom is the issue to be made? Are the 
United States to be introduced as the plain- 
tiffs to maintain the issue, to prove the truth 
of these allegations against the patentee, 
who is, of course, the defendant? Is the pe- 
titioner or complainant, at whose instance 
and on whose affidavit of the truth of the 
cause of complaint, the proceeding was com- 
menced, who called upon the patentee to an- 
swer the complaint, at whose prayer the pro- 
cess was granted, who, up to this point, has 
appeared alone as the adversary of the pat- 
entee, now to withdraw himself from the rec- 
ord and the case, and, at his pleasure, with- 
out the co-operation or assent of any officer 
or authority of the United States, to put 
them in his place to carry on the war which 
he has provoked; which he only has the 



means of sustaining, or ought to have had 
when he commenced it? 

On a careful review of the patent laws of 
the United States, I have found no indica- 
tion of an intention, that the United States 
are to be brought in as a party to a litiga- 
tion, respecting the validity of any rights 
claimed or denied under those laws. On the 
contrary, these rights are considered as the 
private rights of the party who has duly ob- 
tained them, and are afterwards to be im- 
peached and defended as such. The par- 
ties to every suit for the trial of the right are 
the petitioner, on whose complaint the in- 
quiry was instituted, and the patentee who 
asserts the right." The first is bound to make 
good his allegations that the patent was ob- 
tained surreptitiously, or upon false sugges- 
tions, and the other to defend himself 
against them. It is a controversy strictly 
between these parties, although the public 
may have an eventual interest in it. They 
have the same interest in every suit, in 
.which the validity of a patent is contested; 
for if it be defeated, the pretended invention 
becomes a common property, as fully as if 
the letters patent had been repealed by the 
proceeding here adopted. 

The proceeding, now in progress before the 
court, was instituted under the authority and 
directions of the tenth section of the act of 
21st February, 1793. Do any of the provi- 
sions of this section give any countenance to 
the motion of the complainant? The first 
step in the proceeding to obtain the repeal of 
a patent, is an oath or affirmation, made be- 
fore the district judge by the petitioner for 
the repeal, that the patent was -obtained sur- 
reptitiously, or upon false suggestions. Up- 
on this the judge, if the matter alleged ap- 
pear to him to be sufficient, shall grant a 
rule, that the patentee show cause why pro- 
cess should not issue against him to repeal 
such patent If, on the return and hearing 
of this rule, the cause shown to the contrary 
shall not be sufficient, the judge shall order 
process to be issued against the patentee. 
This process is a scire facias, upon which 
an issue is made, of fact or law as the case 
may be, and, on the trial, the petitioner or 
complainant is bound to make good the al- 
legations contained in his petition and veri- 
fied by his affidavit He must prove affirma- 
tively that the patent was obtained surrepti- 
tiously or upon false suggestions. The issue 
being thus tried, what is the judgment which, 
by the directions of the act, the court must 
render, as it is determined, for the one party 
or the other? If it shall be against the pat- 
entee, the judgment is, that his patent be re- 
pealed; "and if the party, (so he is denom- 
inated,) at whose complaint the process is- 
sued, shall have judgment against him, he 
shall pay all such costs as the defendant shall 
be put to, in defending the suit, to be taxed 
by the court" 

Is it not clear that the makers of this law 
considered the parties before the court, the 
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parties to the suit commenced by the process 
of- scire facias, to be the petitioner or com- 
plainant, now the plaintiff, on the one side, 
and the patentee, now the defendant, on the 
other? There is no meaning in the language 
of the act, on any other construction. The 
complainant is expressly called the party, 
against whom, if the complaint is not sus- 
tained, the judgment of the court is to be 
rendered; and who, by that judgment, is to 
be compelled to pay the costs of the patentee 
or defendant, as in other cases. Can the 
judgment in any suit bg rendered against a 
person not a party to it? Is any one of these 
provisions consistent with the idea, that the 
United States are, at any stage of the pro- 
ceeding, to be brought in by the motion of 
the complainant, and put upon the record as 
the plaintiffs in the suit, to have a judgment 
for costs rendered against them as "the par- 
ty at whose complaint the process issued." 
The person or party, at whose complaint the . 
process did issue, and who was bound to sus- 
tain the allegations upon which it was is- 
sued, withdraws himself, on his own motion, 
from the controversy, and puts the United 
States there in his place, to suffer the pen- 
alty of his failure to support his own cause 
of action or complaint The judgment is to 
be rendered against the party at whose com- 
plaint the process issued, and this cannot be 
done, unless the same party is also the party 
to the suit when the issue is tried and the 
judgment upon it rendered. 

The act of the 7th June, 1794 [1 Stat. 3931, 
was passed to restore suits which had been 
commenced under the act of 10th April, 1790 
[Id. 109], and had been suspended or abated 
by the repeal of that law. The enactment 
is, that such suits and process may be re- 
stored at the instance of the plaintiff or de- 
fendant, and "the parties to the said suits, 
actions, process or proceedings are entitled to 
proceed, provided that, before any order or 
proceeding, other than for continuing said 
suits, after the reinstating thereof, shall be 
entered or had, the defendant or plaintiff, as 
the case may be, against whom the same 
may have been reinstated, shall be brought 
into court by summons, attachment or such 
other proceeding, as is used in other cases, 
for compelling the appearance of a party." 
Assuredly this provision was never intended 
for a suit to which the United States are a 
party: nor could the court compel their ap- 
pearance by summons, attachment or any 
other proceeding. The complainant and the 
patentee, are clearly considered by this act, 
to be the parties, plaintiff and defendant in 
the suit. 

The practice of the courts, so far as I 
have obtained a knowledge of it, is in con- 
formity with this view of the law. The case 
of Stearns v. Barrett [Case No. 13,337], 
stands on the docket, as reported, as a suit 
between the complainant and the patentee. 
Upon the return of the scire facias, the pat- 
entee, (that is, Barrett) as defendant, plead- 
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ed, "that his letters patent were not upon 
false suggestion or surreptitiously obtained, 
as set forth in the said writ, and thereof he 
puts himself upon the country; and the plain- 
tiff (that is, Stearns) puts himself, as to this 
issue upon the country likewise." Upon the 
issue thus formed, the parties, that is, Bar- 
rett and Stearns, went to trial before a jury. 
A special verdict was returned, in which the 
complainant and patentee, and nobody else, 
are treated and spoken of as the parties, 
plaintiff and defendant. The jury find that 
the plaintiff has not supported his allega- 
tions, and therefore they find for the defend- 
ant: and, accordingly, the judgment of the 
court was rendered for the defendant The 
learned judge, throughout a long examina- 
tion of the ease, on several controverted 
points, uniformly, as the jury in their verdict 
had done, speaks of the complainant and the 
patentee, as the plaintiff and defendant in 
the suit, and no other party is alluded to. 

The clerk of this court has examined its 
records, and produced several actions for the 
repeal of patents. Some of them are upon 
motions for process, and some after the scire 
facias has issued. In all, the parties are 
stated on the record to be the complainant, 
as the plaintiff; and the patentee, as the de- 
fendant Not an instance, in which the Unit- 
ed States were introduced as the plaintiffs, 
or, in any other way, as a party to the pro- 
ceeding or suit, has been shown by the coun- 
sel for this motion, or come to the knowledge 
of the court The motion was overruled. 
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Case 3STo. 17,969. 

WOODBURY v. CRUM. 

[1 Biss. 284; i 1 West. Law Month. 522.] 

Circuit Court N. D. Ohio. May Term, 1859. 

Negotiable Note — Liability of Indokser — 
Notice of Nonpayment — Whes Dispensed 
with— Propertv Transfer by Maker to In- 
dorsed. 

1. The transfer of property by the maker of a 
promissory note to the indorser for the express 
purpose of paying the debt will dispense with 
notice of non-payment, if the amount of prop- 
erty thus assigned be suflicient to satisfy the 
liability; not otherwise, although all the proper- 
ty of the maker may have been thus assigned. 

2. If, however, the assignment to the in- 
dorser is in trust for general creditors, and suffi- 
cient only for the payment of a small portion of 
the debts of the maker, such transfer, although 
including all the debtor's property, is not suffi- 
cient to excuse the want of notice to the in- 
dorser. 

This was an action on a promissory note for 
$1,144, bearing date May 23, 1853, made by 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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U. P. Coonrod, payable to Robert Cram, or 
bearer, thirty months after date, with interest 
after six months, and indorsed by the payee 
to the plaintiffs. The declaration contained, 
in addition to the common counts, a special 
count averring that the note -was made by 
Coonrod to the defendant, and by him as- 
signed to plaintiffs in payment of a debt due 
them from tbe defendant at the time, and that 
prior to the maturity of the note, the maker 
became insolvent, and assigned all his prop- 
erty to the indorser in trust for the payment 
of his debts generally. It also contained the 
usual averment of non-payment by the maker, 
with notice to the indorser. 

[The second count omitted tne averment of 
notice, but alleged that the indorser sustained 
no injury by reason of want of notice, be- 
cause he had taken an assignment of all the 
property of the maker previous to the ma- 
turity of the note. To this second count the 
defendant had demurred, and his demurrer 
was sustained by Judge Wilson, at the April 
term, 1859.] 2 

The trial, with a plea of the general issue 
and notice of set-off, was had before a jury. 
The plaintiffs produced the note and prov- 
ed its execution, and also that at or about 
the time it bears date the defendant, who had 
been a dry goods merchant in Tiffin, Seneca 
county, Ohio, and who had become largely in- 
debted to plaintiffs and others, for goods pur- 
chased in New York, sold and transferred his 
stock of merchandize in Tiffin, to U. P. Goon- 
rod, and received in payment his promissory 
notes, payable on long time; one of which— 
the note in suit— was transferred to the plain- 
tiffs by defendant in payment of the debt 
due them at that time, to $1,225 or there- 
abouts. 

On the 11th of November, 1854, IT. P. Coon- 
rod, the maker of the note, having become 
badly insolvent, assigned all his property to 
Robert Crum, the defendant, in trust for the 
benefit of his creditors. The amount thus as- 
signed would pay the creditors on final dis- 
tribution, no more than fifteen cents on the 
dollar. 

On the 26th day of November, 1855, the 
note having matured, payment was demanded 
of the maker, then in Tiffin, where the de- 
fendant also resided, and notice of non-pay- 
ment was made out in writing, placed in an 
envelope directed to the defendant, and lodged 
in the post-office at Tiffin, by the notary, on 
the same day. 

Spalding & Parsons and W. P. Stone, for 
plaintiffs, contended that, under the circum- 
stances, no notice to the indorser was neces- 
sary as he had no right to require the holders 
of the note to make demand of the maker, 
and to give notice of nonpayment after he 
had deprived him of responsibility, by taking 
from him "all his property." And they 
strongly contended that where the ability of 
the maker to pay, was entirely exhausted by 
the assignment of his effects to the indorser, 

2 [Prom 1 West Law Month. 522.] 
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in person, it made no difference in the law 
of the ease, whether the assignment was 
made directly and exclusively to the indorser, 
to satisfy his liability on the note, or, whether, 
as in the case at baa-, it was made to him in 
the character of a trustee for all the creditors 
of the insolvent debtor. In either case a no- 
tice of non-payment to the indorser, could be 
of no possible service. The following among 
other authorities were cited by plaintiff's coun- 
sel: Bond v. Farnham, 5 Mass. 170; Bar- 
ton v. Baker, 1 Serg. & K. 334; Prentiss v. 
Danielson, 5 Conn. $80; Mechanics' Bank v. 
Griswold, 7 Wend. 165; DeBerdt v. Atkinson, 
2 H. BL 336; Valk v. Simmons [Case No. 16,- 
815]; Comey v. DaCosta, 1 Esp. 302; Rhett 
v. Poe, 2 How. [43 TT. S.] 457; Develing v. Fer- 
ris, 18 Ohio, 170; Watt v. Mitchell, 6 How. 
(Miss.) 131; Torrey v. Foss, 40 Me. 74; Com- 
mercial Bank of Albany v. Hughes, 17 
Wend. 94. 

S. B. & F. J. Prentiss, with whom was 
James Pillars, for defendant, maintained that, 
in no ease, could notice of non-payment be 
dispensed with in a suit against the indorser, 
upon the ground that property had been as- 
signed to him by the maker of the note, un- 
less it appeared in evidence that the amount 
thus assigned was fully sufficient to satisfy the 
debt They further contended that a substan- 
tial distinction could be taken between an 
absolute assignment of property to the in- 
dorser to pay the specific debt, though not 
sufficient in amount for the purpose, and an 
assignment of all the maker's property to the 
indorser, as a trustee for all the creditors; 
that in the former case notice might well be 
dispensed with without producing the like con- 
sequences in the latter. They cited several 
eases, but relied mainly on Creamer v. Perry, 
17 Pick. 332. 

MeLEAN, Gircuit Justice, charged the jury, 
that in ease the maker of a nbte transferred 
property to the indorser for the express pur- 
pose of paying the debt, then subsequent no- 
tice of non-payment by the maker would be 
dispensed with, if the amount of property thus 
assigned was sufficient to satisfy the liability; 
not otherwise, although all the property of the 
maker may have been thus assigned. 

The learned justice admitted the strength 
of the authorities referred to by plaintiffs, 
but said he was inclined, for the present, to 
rule that the assignment by Coonrod to Crum, 
being in trust for general creditors, and being 
sufficient in amount for the payment of no 
more than fifteen cents on the dollar of the 
debts, although it included all his property, 
was not sufficient in the law to excuse the 
want of notice to the indorser, or to show due 
diligence in the holder. 

The jury returned a verdict for the defend- 
ant. 

[Motion for a new trial was immediately 
filed by plaintiffs, and continued by the court, 
under advisement.] s 

s [From 1 West Law Month. 522.] 
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Case Wo. 17,970. 

WOODBURY PATENT PLANING MAOH. 
CO. v. KEITH. 

[4 Ban. & A. 100.] i 

■Circuit Court, D. Massachusetts. -Jan., 1879.2 

Patents fou Inventions— Planing Machines- 
Anticipation— Abandonment of Invention. 

1. The question as to what constitutes an 
•abandonment of an invention, considered. 

2. The improvement in planing machines, by 
which flat bars are placed before and behind 
the cutters, to keep the stock firm during the 
■operation, instead of .rollers previously used, 
for which letters patent No. 138,462 were grant- 
ed to Joseph P. Woodbury, April 29, 1873, was 
not new, having been anticipated by the Anson 
machine. 

3. A feature in a machine, anticipating the 
invention described in the patent in suit, will 
none the less anticipate such invention, because 
-the inventor of such anticipating feature had 
not in view or did not understand the particu- 
lar advantage of, or function performed by the 
anticipating feature. 

In equity. 

E. N. Diekerson, S. A. Duncan, J. A. L. 
"Whittier, and A. A. Strout, for complainant 

B. F. Thurston, D. H. Riee, and Charles 
B. Pratt, for defendant 

LOWELL, District Judge. The patent in 
.suit, No. 138,462, was issued to Joseph P. 
Woodbury April 29, 1873, and is for an im- 
provement in planing machines, by which 
flat bars are placed before and behind the 
■cutters to keep the stock firm during the 
•operation, instead of the rollers which were 
used by Woodworth, the inventor of this 
class of machines. This change, though 
Slight has proved to be of great value, and 
is now in general use; and this suit is de- 
fended by an association of persons who are 
interested to continue such use. The pat- 
entee is dead, and the plaintiffs are a corpo- 
ration to whom he had assigned his patent 

The history of this grant which was made 
twenty-five years after it was first applied 
for, and twenty-seven years after the in- 
vention was completed, is remarkable. The 
inventor made application June 3, 1848, and 
appointed an attorney, but did not give him 
all the usual authority. The power was so 
worded as not to enable him to withdraw 
the application. The office rejected the ap- 
plication February 20, 1849, and nothing 
further was done until October, 1852, when 
the attorney withdrew the application, and 
received back §20, of which Woodbury had 
no notice. In February, 1854, Woodbury in- 
structed Mi-. Cooper, a well-known patent 
-solicitor of Boston, who was acting for him 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

a [Affirmed in 101 U. S. 479.] 
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in another ease, to call up and prosecute 
this rejected application. There was a mis- 
understanding as to the invention referred 
to, and it was only in September, 1854, that 
Mr. Cooper learned exactly how the ease 
stood. There was, at that time, a rule in 
the patent office, that an application which 
should not be renewed or prosecuted within 
two years after it had been rejected or with- 
drawn, should be conclusively presumed to 
have been abandoned. This rule was not 
always acted on, but Mr. Cooper says that 
it was very rigid, and that in all his expe- 
rience, which is understood to have been 
large, he had not known it to be departed 
from. I think it a fair inference from the 
testimony, that Cooper instructed Woodbury 
that it was useless to attempt to reinstate 
his case at the patent office. There is evi- 
dence that Woodbury thought himself un- 
justly deprived of a patent and that he 
often afterwards expressed a hope that 
something would "Be done by congress for his 
relief. He says, in an ex parte affidavit, 
which forms part of the record, that he 
heard in 1869 tnat Mr. Fisher, then commis- 
sioner of patents, had reversed the. former 
rule of presumption arising out of neglect 
for two years, and that he then intended to 
apply again, but heard that congress was 
about to pass a law to meet such cases, and 
he waited for that 

When revising the patent laws in 1870, 
congress did enact: "That when an applica- 
tion for a patent has been rejected or with- 
drawn, prior to the passage of this act, the 
applicant shall have six months from the 
date of such passage to renew his applica- 
tion, or to file a new one; and if he omit to 
do either, his application shall be held to 
have been abandoned. Upon the hearing 
of such renewed applications, abandonment 
shall be considered as a question of fact" 

Upon the question of abandonment, it is 
argued: First, that the decision of the com- 
missioner was final, under section 35 of the 
statute of 1870 [16 Stat 202]. But the same 
statute gives the commissioner, in all cases, 
jurisdiction of the question of abandonment, 
and, at the same time, makes the fact a de- 
fence upon the trial of the action. Sections 
24 and 61 (16 Stat 201, 208). And this thir- 
ty-fifth section was so construed by Ship- 
man, J., in United States Rifle' Co. v. Whit- 
ney Arms Co. [Case No. 16,793]. Second, 
that there was a conclusive abandonment 
■by virtue of the statute of 1861, § 12 (12 
Stat. 248), which required that all applica- 
tions should be completed and prepared for 
examination within two years after the fil- 
ing of the petition, or, in cases then pending, 
within two years after the passage of the 
act, unless it should be shown to the sat- 
isfaction of the commissioner of patents that 
the delay was unavoidable. This was not 
the case of an incomplete application in 
1861, but of one that had been rejected. 
Third, that Woodbury had actually aban- 
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doned this invention. .Each case, of course, 
must be decided on its own circumstances; 
and I am inclined to think that Woodbury 
had not abandoned his invention. This is 
a somewhat difficult question to decide, es- 
pecially as Woodbury cannot be cross-ex- 
amined; but the general adoption of his 
improvement which would estop him, if 
he knowingly permitted it, without taking 
steps to enforce his rights, appears to have 
occurred later than 1854, when he had no 
means, or was advised that he had no means, 
for such enforcement. This appears to me 
the turning point upon the matter of aban- 
donment; for that he had, in his mind, any 
actual intention of that sort, cannot be 
maintained. I am further of the opinion 
that the machine built by one Anson, at 
Norwich, Connecticut, anticipated the in- 
vention of Woodbury. 

The plaintiffs maintain that most of the 
evidence in respect of this machine is inad- 
missible, because the names of the witness- 
es called to prove this defence were not 
given in the answer. I was of that impres- 
sion at the trial, and I think the practice 
here is to give all the names. The statute 
is substantially the same as it has been since 
1S36, excepting that the act of 1870, adopt- 
ing the decisions of the eourts, applied to 
cases in equity the rule of notice which the 
act of 1836 [5 Stat. 117] laid down for ac- 
tions at common law. The rule is now found 
in Rev. St. § 4920, and declares that the de- 
fendant shall state in his answer the 
names and residences of the persons alleged 
to have invented, or to have had the prior 
knowledge of the thing patented, and where 
and by whom it had been used. I have ex- 
amined, I believe, all the decisions, and 
while there are many which speak of no- 
tice of the names of "witnesses," yet this 
is an ambiguous term, which does not neces- 
sarily mean that all witnesses are to be men- 
tioned. It was decided by Grier, J., after 
careful argument, that it was only those 
persons who had invented or used the ma- 
chine, or improvement, and not those who 
were to testify to such invention or use, who 
must be pointed out. Wilton v. The Rail- 
roads [Case No. 17,857]. Nelson and Conk- 
ling, JJ. ( made a similar ruling. Many v. 
Jagger [Id. 9,055]. Mr. Justice Clifford, in 
giving the opinion of the supreme court, has 
twice cited the former of these cases, 
though not to this precise distinction; and 
in a third case he has adopted its language." 
See Teese v. Huntingdon, 23 How. [64 TJ. S.] 
10; Agawam Co. v. Jordan, 7 Wall. [74 U. 
S.] 596; Roemer v. Simon, 95 U. S. 219. 

The deposition of Anson, the inventor of 
the machine, may be read, because no ob- 
jection was made at the time of his exam- 
ination. See Graham v. Mason [Case No. 
5,671]; Brown v. Hall [Id. 2,008]; Barker 
v. Stowe [Id. -994]. And there was notice of 
the name and residence of one witness to 
the use of the machine at Norwich. 



If the rulings that I have above cited, and 
which appear to have been adopted or ap- 
proved by the supreme court, mean that aft- 
er notice of the name and residence of the 
inventor, and of the place of use, and of 
the name of some one who has used it, 
has been given or waived, all other wit- 
nesses may be examined without notice,— 
and I do not see that it can mean less than 
that,— then the evidence in this case is all 
admissible, because Anson invented and used 
the machine at Norwich, and notice of his 
name and residence was waived. 

Another ground for admitting the deposi- 
tions relating to Anson's machine, is taken 
by the defendant. As the evidence was of- 
fered, the objection was as follows: "Coun- 
sel for complainant objects to the testimony 
of this witness, for want of notice." It was 
stated at the argument, and not denied, 
though it does not appear of record, that 
when the defendant's counsel gave notice 
for taking this testimony at Norwich, he 
did not give the names of the witnesses he 
intended to examine, and that the complain- 
ant's counsel insisted that he was bound to 
do this by the practice in equity, and that 
there was correspondence upon this subject. 
Now, the objection for want of notice might 
mean, the want of this notice of the names 
of witnesses to be produced and examined 
at a particular time and place, according to an 
asserted practice in equity, a point not now in- 
sisted on. When it came to the Reynolds 
machine, the objection taken was that "nei- 
ther the name nor residence" of the witness 
'•appears in the answer," etc. Upon this 
point I do not pass. 

The invention of Woodbury was made in 
1846, and the machine of Anson was made in 
1843. Of the date there is no doubt, for 
Anson applied for a patent on his invention 
in 1844. His machine was organized to 
mould or "stick," as the witnesses call it, 
sashes for windows, and similar articles, 
was adapted to planing, and was used for 
planing slats for blinds. There is no doubt 
that Anson's machine had bars instead of 
rollers, for he says so in his specification. 
The machine has been running ever since, 
and is in court at present. 

Two points are taken against this machine: 
(1) That the bed is not sufficiently solid 
to answer the purpose of Woodbury's bed, 
which is to resist firmly, like an anvil, as he 
says, the blows of the eutter. Upon the 
evidence, and upon inspection, I think the 
bed is a solid bed, within the meaning and 
use of the Woodbury machine, for all pur- 
poses of planing such stock as was likely to be 
planed upon it. And if the machine were to 
be enlarged to do general planing work, I see 
no reason to suppose that a similar bed, 
modified only as any mechanic would modify 
it, would not answer the purpose. The sol- 
id bed was not new with Woodbury, but was 
part of the Woodworth organization, which 
was the starting point of all these ma- 
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chines, and its "benefits were "well known 
and likely to be adopted by Anson. (2) The 
other question is whether the bars which 
Anson made instead of rollers, had a yield- 
ing pressure. If not, they would not work 
on an ordinary planing machine, though 
they might possibly do in a small machine 
for special purposes.^ The machine in court 
has a yielding pressure, by means of weights, 
which allow the bar to give about three- 
eighths of an inch. Mr. Waters says about 
three-sixteenths of an inch; but he is con- 
siderably under the mark. To all appear- 
ance this organization is as old as the rest 
of the machine; but as the question of nov- 
elty on the part of Woodbury depends up- 
on .whether the weights were introduced 
thirty-five years or thirty-three years sinee, 
the appearance is of no great significance. 
The witnesses all think that the machine 
has remained unchanged in this particular 
from the beginning. It seems probable that 
any one who substituted bars for rollers 
would make them yield, because the roll- 
ers of woodworth's machine were made in 
that way. It was not the yielding which 
was new, but the substitution of bars for 
rollers. The distinguished expert of the 
plaintiffs says: "I have never seen a Wood- 
worth planing machine organized with ei- 
ther rollers or bars to bear down the rough 
stock upon the bed-piece, by acting upon the 
rough surface of the stock, that was not so 
constructed as to allow the roller or bar, as 
the case might be, to yield to the inequalities 
almost always existing in sawed lumber; 
nor do I ever expect to see such a machine 
In practical use." His meaning is, that the 
machine would stop whenever a board hav- 
ing the usual inequalities was attempted to 
be passed through it. 

In a machine like Anson's, the difficulty 
might not present itself so often, or so soon, 
but I should suppose it would make itself 
felt sooner or later, and would need to be 
remedied before the machine had been run 
Cor a day. 

The witnesses, sixteen in number, are all 
on one side, and include, apparently, all 
persons now living who ought to be called. 
They testify from their recollection, with 
more or less positiveness, and with apparent 
fairness. None of them points to any change, 
by which the pressure bars were made yield- 
ing, after the machine was finished in 1843, 
but, as I before said, they all think them 
unchanged. . * 

Against this there is the evidence, which 
is entitled to much weight, that the drawings 
accompanying Anson's application for a pat- 
ent do not show any opportunity for a yield- 
ing pressure, or but little. The model is 
somewhat damaged, and the suggestion is 
made that it may have been tampered with. 
As it appears to-day there is some play to 
the rods of the pressure bars. 

I do not think this negative evidence suffi- 
cient to discredit the recollection of the wit- 
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nesses. The patent which Anson asked for 
had nothing to do with the bars, and there 
is no reason to suppose that he understood 
that there was any such advantage in bars 
over rollers as Woodbury saw and made 
known. He was not concerned with the par- 
ticular matter of a yielding pressure bar; 
but if he made it to yield, he made the thing 
which Woodbury is, by a very proper and in- 
deed necessary fiction of the patent law, pre- 
sumed to have had knowledge of; and, there- 
fore, when Woodbury pointed out the great 
advantage of this organization, he was mere- 
ly, in intendment of law, applying an old 
machine to a more extensive use. I believe 
him to have been an original and meritorious 
inventor, but of a change which was not dif- 
ficult to make or to invent, and of which, as 
it turns out, he was not the first inventor. 
Bill dismissed, with costs. 

[This case was taken by appeal to the su- 
preme court, and the decision was there affirm- 
ed. 101 TL S. 479.] 
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WOODCOCK v. PARKER, et al. 

[1 Gall. 438; 1 Robb, Pat. Cas. 37; Merw. Pat. 
Inv. 218.] i 

Circuit Court, D. Massachusetts. May, 1S13. 

PuioRiTr of Patent Rights— Original Inven- 
tion. 

1. The original inventor of a machine, who 
has reduced his invention to practice, is entitled 
to a priority of patent right, although subse- 
quently the same machine may have been in- 
vented by another person. 

See Bedford v. Hunt, Case No. 1,217; Evans 
v. Eaton, 3 Wheat. (16 TJ. S.) 434; s. c, 
Case No. 4,559; Shaw v. Cooper, 7 Pet. 
(32 IT. S.) 292; Dawson v. Pollen, Case No. 
3,670; Reutger v. Kanowes, Id. 11,710; 
Whitney v. Emmett, Id. 17,585. 

[Cited in Dietz v. Wade, Case No. 3,903; 
Treadwell v. Bladen, Id. 14,154; Reed v. 
Cutter, Id. 11,645; Brooks v. Bicknell, Id. 
1,944; Hudson v. Bradley, Id. 6,833; John- 
son v. Root, Id. 7,411; Judson v. Bradford, 
Id.* 7,564. Distinguished in Hill v. Dunklee, 
Id. 6,4S9. Cited in Christie v. Seybold, 5 
C. C. A. 40, 55 Fed. 76.] 

[Cited in Davis v. Bell, S N. H. 503.] 

2. The inventor of an improvement cannot en- 
title himself to a patent more broad than his in- 
vention. 

See Lowell v. Le\7is, Case No. 8,568; Moody 
v. Fiske, Id. 9,745; Wyeth v. Stone, Id. 18,- 
107. See, also, Brunton v. Hawkes, 4 Barn. 
& Aid. 541; Rex v. Else, Dav. Pat. Cas. 
144; Phil. Pat. 223-231; Whitney v. Em- 
mett, Case No. 17,585; Earle v. Sawyer, Id. 
4,247. 

[Cited in Re Fultz, Case No. 5,156.] 

This was an action on the case for a viola- 
tion of a patent right of the plaintiff for 
splitting leather. The cause was tried at 
this term before Story, J., in the absence of 
the district judge. The plaintiff [John Wood- 
cock], at the trial, produced his letters pat- 
ent, dated 8th May, 1809, securing to him the 



i [Reported by John Gallison, Esq. Merw. 
Pat. Inv. 218, contains only a partial report] 
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patent right of a machine for splitting leath- 
er. The defendants [David Parker and an- 
other] admitted the use of a similar machine, 
but contended that the machine was the in- 
vention of one Samuel Parker, (under -whom 
they claimed, who had obtained his original 
letters patent for the same invention, dated 
the 9th July, 1808, and letters patent for cer- 
tain improvements therein, dated the 26th 
of April, 1809. The principal questions be- 
tween the parties were: (1) Whether Wood- 
cock or Parker was the first inventor of the 
machine in controversy, and entitled to the 
patent. (2) Whether, admitting the plaintiff 
to be the original inventor of the machine, 
in its present improved state, his patent was 
not too broad, and did not include machinery 
previously invented and applied to the same 
purpose by the said Parker. 

George Blake and Mr. Dexter, for plaintiff. 
Prescott & Otis, for defendants. 

STORY, Circuit Justice, in summing up the 
cause, directed the jury as follows: The first 
inventor is entitled to the benefit of his in- 
vention, if he reduce it to practice and ob- 
tain a patent therefor, and a subsequent in- 
ventor cannot, by obtaining a patent therefor, 
oust the first inventor of his right, or maintain 
an action against him for the use of his own 
invention. In the present case, as the defend- 
ants claim their right to use the machine in 
controversy by a good derivative title from 
Samuel Parker, if the Jury are satisfied that 
said Parker was the first and original in- 
ventor of the machine, the plaintiff cannot, 
under all the circumstances, maintain his ac- 
tion; notwithstanding he may have been a 
subsequent inventor, without any knowledge 
of the prior existence of the machine, or 
communication with the first inventor. It is 
not necessary to consider, whether if the first 
inventor should wholly abandon his inven- 
tion and never reduce it to practice, so as to 
produce useful effects, a second in,ventor 
might not be entitled to the benefit of the 
statute patent: because here there is not 
the slightest evidence of such abandonment. 
Parker is proved to have put his machine in 
operation; it produced useful effects, and he 
followed up his invention, by obtaining a 
patent from the department of state. 

As to the second question, if the machine, 
for which the plaintiff obtained a patent, 
substantially existed before, and the plaintiff 
made an improvement only therein, he is 
entitled to a patent for such improvement 
only, and not for the whole machine; and 
under such circumstances, as this present 
patent is admitted to comprehend the whole 
machine, it is too broad, and therefore void. 
It is not necessary, to defeat the plaintiff's 
patent, that a machine should have previous- 
ly existed in every respect similar to his own; 
for a mere change of former proportions will 
not entitle a party to a patent. If he claim 
a patent for a whole machine, it must in sub- 



stance be a new machine; that is, it must be 
a new mode, method,- or application of 
mechanism, to produce some new effect, or 
to produce an old effect in a. new way. In 
the present ease, if all parts of the machine, 
except the spring plate, (which the plaintiff 
claims as emphatically his own invention,) 
existed before, and were applied to produce 
the same effects in the" same manner; and 
the plaintiff has established the spring plate 
to be his exclusive invention, still his patent 
ought to have been confined to such improve- 
ment, and not to have comprehended the 
whole machine. Unless, therefore, the plain- 
tiff establish his exclusive right to the whole 
machine, as now organized, as his own in- 
vention, he cannot be entitled to the verdict 
of the jury. 

The jury found a verdict for the defendants; 
and a bill of exceptions was taken to the direc- 
tion of the judge, but no writ of error has ever 
been sued to the supreme court. 
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Case No. 17,972. 

In re WOODFORD et al. 

P.3 N. B. R. 575; i 1 Cin. Law Bui. 37.] 

District Court, N. D. Ohio. 1876. 

Involuntary Bankruptcy— Sufficiency of Peti- 
tion — Number of Petitioners. 

1. Creditors whose claims are under two 
hundred and fifty dollars are not to be counted 
in computing the number who must unite in an 
involuntary petition, if one-fourth of the credit- 
ors whose claims are above that sum join in the 
petition. 

2. In computing the amount, all the claims 
must be counted irrespective of the amount. 

[Cited in Re Broich, Case No. 1,921; Re 
Lloyd, Id. 8,429.] 

3. A party may purchase a claim in good 
faith, in order to join in an involuntary petition 
and make the necessary number. 

4. If the sale of a claim is void for fraud or 
want of consideration, the claim is to be deemed 
to belong to the assignor. 

WELKER, District Judge. Exception to 
■report of commissioner to whom petition, 
etc., were referred, to ascertain number and 
amount of creditors. 

Held: First. That in counting the number 
of creditors necessary to join in the petition, 
creditors under two hundred and fifty dol- 
lars are not to be counted, if one-fourth of 
the creditors above that sum join in the peti- 
tion. If such number do not join, then cred- 
itors below two hundred and fifty dollars 
may be counted, to obtain the necessary 
number. 

Second. That in counting the amount of 
claims of creditors, provable claims in all 

i [Reprinted from 13 N. B. R. 575, by permis- 
sion.] 
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amounts are to be reckoned, those less than 
two hundred and fifty dollars as well as over 
that amount; and the aggregate of the peti- 
tioners' debts must be equal to one-third of 
all the debts provable, irrespective of 
amounts thereof. The cases In re Hadley 
[Case No. 5,894], decided by Judge Brown, 
and In re Currier [Id. 3,492], decided by 
Judge Lowell, approved and followed. 

Third. That a creditor has a right to sell 
and a party a right to purchase, in good 
faith, claims against a debtor, with a view 
to enable the purchaser to join in a petition 
in bankruptcy, in order to make the neces- 
sary number to file a petition. 

Fourth. That where- a sale of such claims 
is void for want of consideration or fraud, 
and is set aside for that reason, the claims 
so attempted to be sold or transferred go 
back to the assignor, and in the count are to 
be reckoned as belonging to the assignor. 

Fifth. If such assignee join in the petition, 
and such assignment is" set aside, he is not 
to be counted in the number necessary to 
join, nor to be reckoned in the amount of 
provable debts, but <the assignor is to be 
counted instead if he be a party to the peti- 
tion, and the amount of such indebtedness 
reckoned to him— such assignee thereby 
dropping out of the proceedings as creditor. 
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"■ Case of WOODHULL. 

[Cited in TJ. S. v. Williams, 3 Fed. 486. No- 
where reported; opinion not now accessible.] 
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Case 3STo. 17,974. 

WOODHTJLL v. BEAVER COUNTY. 

[3 Wall. Jr. 274; i 20 Leg. Int. 76.] 

Circuit Court, D. Pennsylvania. Nov. Term, 
1859. 

Difference between Preventive and Remedial 

Justice — Codnty Bonds — Dodbtfol 

Validity. 

1. A court will frequently issue process to pre- 
vent acts being done on the ground that they 
are unauthorized, which same, acts, after they 
are done, the court will enforce as having been 
made in pursuance of authority sufficiently giv- 
en. 

2. Ex. gr. It will hold a county bound to pay 
bonds actually issued and negotiated by it un- 
der an authority assumed from an ambiguously 
and ill expressed statute—although had any 
citizen of the county applied for an injunction 
to restrain the issue on the ground of want of 

8 

i [Reported by John William Wallace, Jr., 
Esq.] 
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authority clearly given by the statute, the court 
would have granted such preventive remedy. 
[Cited in Lewis v. Shreveport, Case No. 8,- 
331; Memphis v. Brown, Id. 9,415.] 

Motion for a new trial; the case being thus: 
A statute of Pennsylvania (Act April 7, 
1853, p. 335) authorized the county of Beaver 
to subscribe to the stock of a railroad; "pro- 
vided," such is the language of the act, 
"that the amount of subscription shall not 
exceed $100,000; the amount thereof shall 
be fixed and determined by one grand jury 
of the county, and upon report of such 
grand jury being fixed, it shall be lawful for 
the county commissioners to carry the same 
into effect by making, in the name of the 
county, the subscription so directed by said 
grand jury. Nothing was here said about 
the issuing of any bonds by the county; but 
a second proviso enacted that "whenever 
bonds of the county are given in payment 
of subscription, the same shall not be sold 
by said railroad company at less than par 
value." The. grand jury, without either 
"fixing" or "determining" any amount, "rec- 
ommended the commissioners to make the 
subscription in conformity to the act of as- 
sembly." The commissioners accordingly 
issued negotiable bonds, binding the county 
(to what extent did not here appear); and 
having given them to the railroad company, 
this last put them in the market and sold 
them bona fide for what they would bring; 
in most cases much below par. The pres- 
ent plaintiff having bought certain of the 
bonds, and the county not paying interest, 
he sued it and got a verdict here for the 
amount. 

On a motion for a new trial, two ques- 
tions were now presented: 1. Had the com- 
missioners authority to issue bonds by vir- 
tue of the above-mentioned act of assembly, 
authorizing it to subscribe to stock? II. 
was the recommendation of the grand jury, 
which fixed no amount, sufficient to author- 
ize the commissioners to make the subscrip- 
tions which they have made, and to exe- 
cute the bonds issued thereon V this court 
having in a former ease declared that when 
authority to do acts so far out of the ordi- 
nary range of county action was given, it 
ought to be given "in clear and unambigu- 
ous terms." 

GRIER, Circuit Justice. This court has 
said that statutes conferring such doubtful 
and important powers on county or city offi- 
cers as have here been exercised, should ex- 
press the intention of the legislature "in 
clear and unambiguous terms." We do not 
intend to retract the assertion, and if the 
only question before the jury had been 
whether these powers were vested in these 
commissioners in terms such as we have 
declared they ought, in all eases, to be given 
in, we might well have instructed them, that 
such was not the case. But it does not 
follow as a consequence of what we have 
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declared to be tne proper sort of language 
in which to -jest such powers, that courts 
and juries must treat the legislation as a 
nullity, which is not conformable to our 
rule. I am sorry to say that too many of 
the acts of the Pennsylvania legislature 
granting powers most dangerous to individ- 
uals and the rights of property, cannot bear 
this test. As an excuse for this criminal 
negligence m those entrusted by the people 
with the exercise of this sovereign function, 
it is said, that all these acts of assembly 
are drawn up hy the persons known as out- 
side or lobby members, who are employed 
for "a consideration" to solicit legislation 
by which speculators may advance their 
interests at the expense of the community. 
Be the reason what it may, we can only 
say that the persons who have drawn many 
of the statutes about railroad subscriptions 
lately brought to our notice, have exhibited 
an astonishing obliquity of genius in their 
selection of the terms used to express the 
intention of the legislature. Twill not say 
that it was the deliberate intention of these 
scribes to make the legislature speak in such 
ambiguous terms, that they might be used 
to give credit and currency to certain secu- 
rities by one interpretation, and by another 
to disown the bond and defraud the com- 
munity. In the ease of the bonds issued 
by the city of Pittsburg to the Allegheny 
Valley Railroad, such has been the result. 
But in this ease, the meaning of the legisla- 
ture has not been so absolutely obscured by 
ingenious generalities of expression. Though 
not expressed in "clear and unambiguous 
language," this act is sufficiently capable of 
the construction that "the commissioners or 
a majority of them, are authorized to pledge 
the faith of the county by bonds drawn in 
the best approved forms to give them value 
in the money market, to such an • amount, 
not exceeding §100,000, as the grand jury 
of the county may approve or direct;" and 
to provide for the payment of principal and 
interest of the same by taxation. And this 
interpretation we think it reasonable to give 
to it in the circumstances of this ease. 

II. As respects the report of the grand 
jury. It cannot be denied that this report has 
been drawn by some blundering scribe who 
perhaps did not take the trouble to look at 
the statute under which he was acting. But 
if it requires ehai'itable criticism to support 
the intention of tne legislature, how much 
more should it be extended to the acts of a 
grand jury! While the report fixes no amount, 
it yet recommends a subscription in conform- 
ity to the act of assembly. If the commission- 
ers have not yet subscribed to the full amount 
of $100,000, they can so far as the report gives 
them authority. If, indeed, this were an ap- 
plication to enjoin or suppress the issue of 
these bonds, I would say— (i.) As respects the 
language of the act of assembly, that we 
would be satisfied with nothing short of direct 
terms (which it would have been as easy to 



use as those that are used), and that we would 
not infer these great and dangerous powers 
from circumlocution and vague terms; and 
(ii.) as respects the grand jury's report, that 
it was insufficient, because it does not in "clear 
terms" fix and determine the amount. If any 
citizen of Beaver county had chosen to dis- 
pute the construction assumed by the com- 
missioners both of the statute and of the re- 
port, the courts were open. He could have 
asked for an injunction and we would have 
granted it. But now, when all parties have 
given their construction to the act, and it can 
by its terms be made to include the power, 
the court will not exercise astutia to give it a 
stringent interpretation in order to enable a 
county to disown its obligations after having 
received their value. New trial refused. 
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Case No. 17,975. 

WOODHULL et^l. v. WAGNER. 

[Baldw. 296.] i 

Circuit Court, D. Pennsylvania. April Term, 
1831. 

State Insolvent Law— Extrateuritorial Effect 

—Contract to Pat Monet— Place 

of Payment. 

1. A discharge of a debtor under the insol- 
vent law of Pennsylvania, does not protect 
him from arrest by a citizen of New York, for 
a debt payable in New York, or to a citizen of 

that state. 

[Cited in dissenting opinion in Beers v. Haujrh- 
ton, 9 Pet. (34 U. S.) 373.] 

2. Insolvent laws of a state have ho effect 
beyond the limits thereof. 

[Cited in Babeoek v. Weston, Case No. 703; 
Towne v. Smith, Id. 14,135; Mygatt v. 
Green Bay, Id. 9,998; Baldwin v. Hale, 1 
Wall. (68 U. S.) 234; Von Glahn v. Var- 
renne, Case No. 16,994; Pritchard v. Nor- 
ton, 106 U. S. 141, 1 Sup. Ct. 116.] 

[Cited in Brigham v. Henderson, 1 Cush. 432; 
Savoy v. Marsh. 10 Mete. (Mass.) 595, 
596; Deering v. Boyle, 8 Kan. 535; Haw- 
ley v. Hunt, 27 Iowa, 308; Felch v. Bug- 
bee, 48 Me. 14; Scribner v. Fisher, 2 Gray, 
47.] 

3. A residing in Philadelphia, consigned goods 
to B residing in New York, and drew his bill 
on B, promising to pay the balance which might 
be due after the sale of the goods, if the pro- 
ceeds did not reimburse B the amount of the 
bill. B accepted and paid the bill which ex- 
ceded the amount of sales: Held, that A was 
bound to reimburse B at New York. 

[Cited in Grant v. Healey, Case No. 5,696.] 

4. The decisions of the supreme court on state 
insolvent laws collected and classed. 

This was an application to discharge the 
defendant from custody under a capias ad 
satisfaciendum, and was submitted to the 
court upon a statement of the facts, as fol- 
lows: William Wagner, residing in Phila- 
delphia, drew a bill upon Woodhull & Davis, 



i [Reported by Hon. Henry Baldwin, Circuit 
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residing in New York. It was accepted and ' 
paid at maturity by the acceptors. The late 
firm of Snowden & Wagner had consigned to 
Woodhull & Davis a cargo of turpentine, 
which was not disposed of at the time of 
accepting the bill, at which time the firm 
was dissolved, and the defendant was car- 
rying on business alone. After winding up 
the sales and crediting the net proceeds, a 
balance remained due on Wagner's bill, upon 
the New York house. Suit was brought 
against William Wagner for not indemnify- 
ing Woodhull & Davis for their acceptance 
on his account. The defendant being in cus- 
tody on a ea. ad sa., applied for his release, 
on the ground of his discharge by the in- 
solvent laws of Pennsylvania. This was op- 
posed on the allegation, that the debt was 
contracted in New York, and therefore not 
affected by this discharge -here. 

BALDWIN, Circuit Justice. The state- 
ment of the case agreed on by the parties, 
presents only one question for the consid- 
eration of the court, which is, whether the 
defendant's diseharge v under the insolvent 
laws Qf Pennsylvania, entitles him to be dis- 
charged from the arrest made under a capias 
ad satisfaciendum, issued from this court in 
execution of a judgment obtained against 
him eleven months before his discharge. 
The power of the states of this union to pass 
bankrupt or insolvent laws, and the effect of 
the exemption of the person of the debtor, 
or property acquired after the discharge, 
have been the subject of much discussion 
and difference of opinion. In the supreme 
court, they have been so fully examined by 
counsel and the judges, as to make it neces- 
sary only to state the result of such cases 
as bear upon the present application. 

In Sturges v. Crowninshield, 4 Wheat. [17 
U. S.] 122, 91, it was decided: 1st. That a 
state had a right to pass a bankrupt law, 
provided there was no act of congress in 
force estabUshing a uniform system of 
bankruptcy, conflicting with such state > law; 
and provided it did not impair the obligation 
of a contract, within the tenth section of the 
first article of the constitution; 2d. That 
such state law, liberating the person of the 
debtor, and discharging him from liability 
on contracts made previously to the law, 
was unconstitutional and void, so far as it 
discharged the contract, or attempted to do 
so; but, 3d. That it was valid so far as it 
discharged the person of the debtor from 
confinement, as imprisonment was merely a 
remedy to enforce the obligation of the con- 
tract, but no part of the contract itself, a re- 
lease from it did not impair the obligation. 
[Sturges v. Crowninshield] Id. 200, 201. 
Though the court, in the latter part of their 
opinion (Id. 207), confine it to the second 
point, yet the first and third having been 
considered, and their judgment exercised on 
them, it has always been understood (and 
so we feel it our duty to view it), that the 



law is settled on these points, according to 
the reasoning of the court, if not their direct 
decision. The same principle on the third 
point was affirmed in Mason v. Haile, 12 
Wheat. [25 U. S.] 370, which was decided in- 
dependently of any considerations arising 
from the locality of the contract or the par- 
ties. In that case the court declared, that a 
state law abolishing imprisonment for debt, 
would be valid as a measure regulated by 
the state legislature, acting on the remedy, 
and that in part only, and repeat the doc- 
trine asserted in Sturges v. Crowninshield, 4 
Wheat. [17 TT. SJ 378. 

In M'Millan v. M'Neill, Id. 209, the court 
are said to have declared that the circum- 
stance of the state law, under which the debt 
was attempted to be discharged, having been 
passed before the debt was contracted, made 
no difference in the application of the prin- 
ciple; and in Farmers' Bank v. Smith, 6 
Wheat. [19 U. S.] 131, they decided that the 
fact of both parties being citizens of Penn- 
sylvania when the contract was made, made 
no difference between that and former cases. 

From the opinion of all the judges in Og- 
den v. Saunders, 12 Wheat. [25 U. S.] 213, 
333, it seems that the point decided in M'Mil- 
lan v. M'Neill [supra] was not correctly stat- 
ed in the report, and that it was not intended 
to settle the question of the effect of the 
law upon contracts made subsequent to its 
passage. The question remained open till 
the case of Saunders v. Ogden, in which four 
of the judges gave their opinions that the 
contract could be discharged by a state law 
passed before the contract was made; put- 
ting the case on the distinction between 
bankrupt or insolvent laws which were retro- 
spective, and those which were prospective 
in their operation. But' these opinions led 
to no final judgment on this point, which in 
strictness may therefore be considered as 
not having been adjudicated, though it was 
the deliberate opinion of a majority of the 
court; but this point does not arise here, 
and it is therefore not necessary to the deci- 
sion of this motion to notice it further. An- 
other point of more immediate application 
arose in that ease. The suit was brought 
on a bill drawn by Jordon in Kentucky, on 
Ogden, a citizen of New York, resident there, 
and accepted by him in favour of Saunders, 
a citizen of Kentucky. One of the judges 
who composed the majority on the first 
question, being of opinion that a discharge 
under the law of New York, was void as to 
a citizen of Kentucky, four judges concurred 
in giving judgment for the plaintiff, on the 
ground of the invalidity of the law, [Mason 
v. Haile] 12 Wheat [23 U. S.] 369. Judge 
Johnson was the only judge who gave an 
opinion on the second point, the three who 
concurred with him on the first dissented on 
this, the three who dissented on the first as- 
sented to the judgment which was entered 
for the defendant in error, but without as- 
signing any reasons beyond those given in 
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their dissenting opinion on the first question. 
If the case of Ogden v. Saunders had turned 
upon the mere point of citizenship of the 
plaintiff, it would be difficult to say what 
was the direct judgment of the court. Three 
judges thought the law of New York was 
valid, having been passed before the debt 
was contracted, and that it operated on the 
ease, the contract having been made and to 
be executed there. Three gave no opinion 
on the locality; it was not necessary to do 
so, as they thought the plaintiff entitled to 
judgment on the first point. Thus consider- 
ed, this ease, standing by itself, directly ad- 
judicates no definite question involved in 
the one now under hearing, as we are not 
informed whether the three judges who con- 
curred with Judge Johnson in rendering 
judgment against the party claiming under 
the law, did it for the reasons assigned by 
them in their dissenting opinion on the first 
point, or those assigned by him on the sec- 
ond. No question arises here as to the right 
of the plaintiff to all remedies against the 
defendant's property. The law under which 
he has been discharged is not unconstitu- 
tional, as it attempts to discharge only the 
person. The only doubts are: (1) as to the 
effect of a discharge on a debt contracted 
in New York; (2) with a citizen of that state; 
(3) on process issued from this court All 
the judges, in Ogden v. Saunders, stated 
that the point decided in M'Millan v. M'Neill 
was, that a discharge of the defendant un- 
der a law of Louisiana, could not discharge 
or operate on a contract made and to be exe- 
cuted in South Carolina, where both parties 
then resided. Thus affirming individually, 
if not in their collective judgment, the prin- 
ciple then settled. In several eases preced- 
ing that of M'Millan v. M'Neill, as well as 
in that, the supreme court have declared 
that the discharge by the bankrupt laws of 
a foreign country was no bar to an action 
brought on a contract made in this. [Barr 
v. Gratz] 4 Wheat. [17 U. S.] 213; [M'llvaine 
v. Coxe] 2 Cranch [6 U. S.] 298, 302; Robert- 
son's Adm'rs v. Bank of Georgetown, Janu- 
ary term, 1831 {unreported]; [Ogden v. Saun- 
ders] 12 Wheat. [25 U. SJ 358 et seq. 

In Buckner v. Findley, 2 Pet. [27 U. S.] 
586, the court declared that "for all national 
purposes embraced by the federal constitu- 
tion, the states and the citizens thereof are 
all united under the same sovereign authori- 
ty, and governed by the same laws. In all 
other respects the states are necessarily for- 
eign to and independent of each other; their 
constitution and forms of government being, 
although republican, altogether different, as 
are their laws and institutions." Id. 590. 
This principle appears to be directly applica- 
ble to the laws of the states, discharging the 
persons and future acquisitions of debtors. 
Such laws are wholly unconnected with the 
federal relations of the states to the general 
government, where they do not impair the 
obligation of contracts. Discharges under 



*them are, in other states, to be considered 
as made under foreign laws, within the uni- 
form decision of the supreme court, having 
no extra-territorial effect on contracts made 
beyond their jurisdiction, or with persons 
not subject to their laws at the time when 
it was to be carried into effect. In this light, 
and taken in connexion with these cases, the 
case of Ogden v. Saunders is important, as 
showing the concurrence of all the judges in 
the general principle as to the effect of dis- 
charges under foreign bankrupt laws. It is 
also important as connected with the case 
of Shaw V. Bobbins, in a note to [Ogden v. 
Saunders] 12 Wheat. [25 U. S.] 369, in wbich 
the court decided, that a bill of exchange, 
drawn by a citizen of Massachusetts on a 
citizen of New York, and accepted by him, 
being a resident there, could be recovered in 
a state court, though the defendant had been 
discharged under the insolvent laws of New 
York. The facts of the ease were those of 
Ogden v. Saunders, the decision in which 
was held applicable, and governed the one 
before them. Thus connected with the pre- 
ceding ease of M'Millan v. M'Neill, and the 
subsequent one of Shaw v. Bobbins, the case 
of Ogden v. Saunders must be considered, at 
least in the circuit court, as settling both 
principles; that a discharge by the law of 
a state operates only on contracts made be- 
tween its own citizens, and to be executed 
within the state. The opinion of Judge John- 
son may then be taken by us as that of 
a majority of the court on the effect of their 
decision of that case in pages 368, 369. He 
declares it to be an adjudication in that case, 
"that as between citizens of the same state, 
a discharge of a bankrupt by the laws of 
that state is valid as it affects posterior con- 
tracts; that as against creditors, citizens of 
other states, it is invalid as to all contracts." 
The learned judge maintains these proposi- 
tions: (1) "That the power given to the 
United States to pass insolvent laws is not 
exclusive." (2) "That the fair and ordinary 
exercise of that power by the states, does 
not necessarily involve a violation of the ob- 
ligation of contracts, a miilto fortiori, of 
posterior contracts." (3) But when states 
pass beyond their own limits, and the rights 
of their own citizens, and act on the rights 
of citizens of other states, the exercise of 
such a power is incompatible with the rights 
of other states, and the constitution of the 
United States, In [Boyle v. Zacharie] 6 Pet. 
[31 U. S.] 643, this point was declared to be 
finally and conclusively settled. 

In the next case which came before the 
supreme court on the effect of discharges by 
state bankrupt laws (Clay v. Smith, 3 Pet. 
[28 U. SJ 411) the plaintiff was a citizen of 
Kentucky, the defendant of Louisiana, who 
was discharged, "as well his person as his 
future effects, from all claims of his credit- 
ors," by a law of that state passed in 1811. 
The debt sued for was incurred in 1808. 
The plaintiff made himself a party to the 
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proceedings under the law, and was thereby 
held to have abandoned his extra territorial 
immunity from the operation of the bank- 
rupt law of Louisiana, which released the 
defendant from all demands on his person, 
or subsequently acquired property. 

The result then of what we must consider 
in this court as the decision in the foregoing 
cases is, that a state law discharging the 
person of a debtor from arrest for debts con- 
tracted in the state between its own citizens 
as affecting only the remedy to enforce, not 
the obligation of the contract, is valid, and 
not within the prohibition of the constitu- 
tion, whether the debt was contracted be- 
fore or after the law. Sturges v. Grownin- 
shield, Ogden v. Saunders, Mason v. Haile 
[supra]. So is a law discharging both the 
persons and future acquisitions of the debtor 
from contracts posterior to the law; or from 
anterior ones, .if the creditor makes himself 
a party to the proceedings which lead to the 
discharge in the state court. Ogden v. Saun- 
ders, Clay v. Smith. , But such laws have no 
operation out of the state over contracts not 
made and to be carried into effect within it, or 
over the citizens of other states. Harrison 
v. Sterry [5 Cranch (9 IT. S.) 289]; M'Millan 
v. M'Neill, Ogden v. Saunders, Shaw v. Rob- 
bins, Robertson's Adm'rs v. Bank of George- 
town [supra]. That it makes no difference 
whether the suit is brought in a state court, 
or the court of the United States; the rule 
is the same as to rendering judgment or is- 
suing process. Farmers* & Mechanics' Bank 
of Pennsylvania v. Smith, Shaw v. Bobbins, 
Ogden v. Saunders. A state law not repug- 
nant to the constitution, laws or treaties of 
the United States is, by the thirty-fourth sec- 
tion of the judiciary act, a rule for the deci- 
sion of all eases to which it applies in the 
federal courts; and we must decide on this 
precisely as the state courts ought to do. 
[Satterlee v. Matthewson] 2 Pet. [27 U. S.] 
413, 414; [Wilkinson v. Leland] Id. 656; 
[Hinde v. Vattier] 5 Pet. [30 U. S.] 401. 

With these settled principles to control our 
decision, it only remains to apply them to 
the contract, on which the plaintiffs have 
obtained their judgment. The defendant, 
residing in Philadelphia, consigned to the 
plaintiffs, residing in New York, a quantity 
of turpentine to be sold on his account. In 
anticipation of the sale he drew a bill on the 
plaintiffs, which was accepted and paid, the 
sales did not reimburse them, they brought 
their suit to recover the balance, and obtain- 
ed the judgment on which the capias ad sat- 
isfaciendum was issued. By the nature of 
this contract the defendants undertook in 
law to pay this balance to the plaintiffs, 
were bound to reimburse them at the place 
where the money was advanced, and the 
plaintiffs had a right to draw for the differ- 
ence between the amount of the bill so ac- 
cepted and paid, and the proceeds of the 
sale. We can perceive no difference between 
this right in the plaintiffs to draw for this 
30 Fed.Cas.-S2 



balance, and the obligation of the defendant 
to pay, which arose from the nature of the 
contract, and a letter expressly authorising 
the drafts for acceptance. The case comes 
within the principle settled in Lanu'sse v. 
Barker, 3 Wheat [16 U. S.] 101; where La- 
nusse having advanced money in New Or- 
leans, on the faith of letters written by Bar- 
ker in New York, it was held that the money 
was to be replaced at New Orleans, and Bar- 
ker was adjudged to pay the balance at New 
Orleans interest of ten per cent The under- 
taking then being to replace the money in 
New York, that was the place where the 
debt was payable; and the plaintiffs being 
citizens of that state, the discharge of the 
defendant by the insolvent laws' of Pennsyl- 
vania can have no operation on the contract, 
or the remedies to enforce performance. 

As the decisions of the supreme court are 
authoritative, we have not thought it neces- 
sary to go into detailed examination of those 
in the circuit courts. They will be found in 
accordance with the principles settled in the 
supreme court on all the points arising in the 
ease. [Conard v. Atlantic Ins. Co. of New 
York] 1 Pet. [26 U. S.] 404; [D'Wolf v. Ra- 
band] Id. 48£; Camfranque v. Burnell [Case 
No. 2,342]; Golden v. Prince lid. 5,509]; 
Glenn v. Humphreys [Id. 5,480]; Fairehild v. 
Shivers [Id. 4,611]; Riston v. Content [Id. 
11,862]; Babeock v. Weston [Id. 703]; Van 
Remsdyk v. Kane [Id. 16,871]; Shieffelin v. 
Wheaton [Id. 12,783]; Hinkley v. Marean 
[Id. 6,523]. 

Defendant remanded to custody. 



Case Wo. 17,976. 

The WOODLAND. 

[7 Ben. 110.] i 

District Court, S. D. New York. Jan., 1874.2 

Lien on Vessel— Advances in Foreign Port — 
Limitation of Master's Authority — Juris- 
diction of English Admiralty. 

1. The barque W., a British vessel, bound 
from Montevideo to New York, put into St. 
Thomas, a Danish port, in distress. The master 
applied to N. & Co., merchants there, to do the 
business of the vessel. The cargo was dischar- 
ged, some of it was found to he damaged and 
was sold, and the rest was reshipped on the 
vessel, after she had been repaired. Her re- 
pairs took about two months. For the balance 
of the amount claimed by N. & Co. for services, 
and expenses for the vessel and her cargo, after 
deducting the proceeds of cargo sold, N. & Co. 
received from the master drafts on his owners, 
each containing on its face the words, "place to 
account of disbursements of barque W. and car- 
go, at this port, and recoverable against the 
vessel, freight and cargo." *The owners of the 
vessel had written to the master, from St. John, 
New Brunswick, a letter containing these 
words: "As soon as H. & P. heard of the dis- 



i [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 

2 [Affirmed in Case No. 17,977. Decree of 
circuit court amrmed by supreme court in 104 U. 
S. ISO.] 



WOODLAND (Case No. 17,976) 



[30 Fed. Cas. page 498] 



aster, they wrote you to draw on them for 
funds to pay for your repairs, and sent letters 
to S. & Co. to show their standing. With these 
we doubt not you will be able to obtain your 
funds cheaply, and thereby avoid the great ex- 
pense- of a bottomry; or, if it CQuld be done bet- 
ter, draw on us, either payable here or In New 
York, in gold." H. & P. were the agents in New 
York of the owners of the vessel. S. & Co. had 
refused to furnish the funds, and N. & Co. had 
agreed to raise them by bottomry and respon- 
dentia, before this letter arrived. On its arrival, 
the agreement for bottomry and respondentia 
was given up, and a conditional agreement to 
take the master's drafts on the owners of the 
vessel was made. N. & Co. then offered to sell 
the proposed drafts to F. & Co., showing them 
the above passage in the letter of the owners. 
F/ & Co. thereupon declined to buy the drafts, 
unless the master would put in the clause mak- 
ing them recoverable against vessel, freight and 
cargo. This was done, and F. & Co. then 
bought the drafts of N. & Co., at 2*/ 2 per cent, 
discount, paying for them in cash. F. & Co., on 
the arrival of the vessel in New York, filed a 
libel against her to recover the amount of the 
drafts: Held, that the authority of the master 
to pledge the vessel to raise money for the re- 
pairs, was, by the letter of the owners, express- 
ly limited to a pledge by way of bottomry; and 
that, as that letter was shown to F. & Co., 
they took the drafts with knowledge that the 
master was exceeding his powers in putting 
the hypothecation of the vessel into the drafts, 
and that F. & Co., therefore, had no lien on the 
vessel. 
[Cited in The Columbus, Case No. 3,044; The 
Wexford, 7 Fed. 679; The William Cook, 
12 Fed. 920; Stephenson v. The Francis, 21 
Fed. 726: The Scotia, 35 Fed. 908; The 
Lvkus, 36 Fed. 921; Liverpool & G. W. 
Steam Co. v. Phenix Ins. Co., 129 U. S. 
450, 9 Sup. Ct. 475.] 
[Cited in Mitchell v. Chambers, 43 Mich. 164, 
5 N. W. 67.] 

2. Whether the high court of admiralty in 
England would, under the 5th section of the act 
of May 17, 1861 (24 Vict. c. 10), take jurisdic- 
tion of a suit in rem against this British vessel 
to enforce a lien for necessaries furnished her 
in a Danish port, quaere. 

[This was a libel by J. H. Fechtenburg and 
J. A. Lovengreen, trading as J. H. Feehten- 
burg & Co., against the British barque 
Woodland.] 

J. Ridgway, for libellants. 
T. Seudder, for claimants. 

BLATCHFORD, District Judge. The libel 
in this case sets forth, in its first article, that 
this is an action founded upon contract, civil 
and maritime. It sets forth, in its second 
article, that, in January, 1871, the British 
barque Woodland being in the port of St. 
Thomas, in the West Indies, and standing in 
need of advances for repairs and supplies, 
disbursements and charges, J. Niles & Co., 
merchants in St. Thomas, advanced to the 
master of said vessel, for the purposes of 
said vessel, and on the credit of said vessel 
and owners, the sum of $4,606 24, for which 
the said master drew his two certain drafts 
or bills of exchange upon the owners of 
said vessel, dated January 25th, 1871, one 
for §2,000, in American gold coin, payable ten 
days after sight, and one for §2,606 24, in 
American gold coin, payable ten days after 



sight, whereby he pledged the said vessel, 
freight and cargo for the payment of the 
same, and gave to whomsoever might be the 
holders of said drafts a lien upon said vessel, 
freight and cargo; that said J. Niles & Co. 
took up said money, on said drafts, of the 
libellants, and duly assigned to the libellants 
the said drafts, and said demand for repairs 
and supplies, disbursements and charges, 
and advances, and the lien therefor upon said 
barque, freight and cargo; and that the 
libellants advanced said money on the cred- 
it of said vessel and cargo and freight, and 
are owners of said lien. The third article of 
the libel sets forth, that said advances, re- 
pairs, disbursements and charges were ma- 
terial and necessary for said vessel, without 
which she could not safely proceed upon her 
intended voyage and earn freight and pas- 
sage money; and that the whole amount of 
said advances, in American gold coin, is due 
and unpaid to the" libellants. The fourth 
article of the libel sets forth, tbat neither 
of said drafts has been accepted or paid, al- 
though duly presented to said owners; and 
that the libellants are the legal owners and 
holders thereof. The libel prays process 
against the vessel and freight. 

The answer of the owners of the barque 
(being the same persons who were her own- 
ers at the time of the transactions set forth 
in the libel) denies the foregoing allegation 
of the first article of the libel. It admits 
that the barque was in the port of St. Thom- 
as in January, 1871, and denies all the other 
allegations of the second article of the libel, 
except as afterwards admitted in the answer. 
It denies the allegations of the third article 
of the libel. It admits that, while the barque 
was at St. Thomas, her master drew three 
drafts on her owners, and delivered them to 
the firm of J. Niles & Co. It denies that 
such drafts created any lien upon either ves- 
sel or cargo, and denies that J. Niles & Co. 
took up the money, on said drafts of the 
libellants, or assigned to the libellants the 
drafts, or the alleged demand for repairs, 
supplies, disbursements, charges or advances, 
er the alleged lien therefor, and denies that 
the alleged advances for which the drafts 
were given were made for the purposes of 
the vessel, or on her credit. It avers that a 
large portion of the alleged advances, if 
made at all, were made for the pretended 
purposes of the cargo of the vessel, and on 
the credit of such cargo, and neither the ves- 
sel nor the freight is liable for the same; 
and that this court has no jurisdiction over 
the ease, and neither vessel nor cargo should 
be held responsible. 

The barque was a British vessel, owned 
by persons residing at St. John, in New 
Brunswick. In November, 1870, while on a 
voyage from Montevideo to New York, with 
a cargo, she put into St. Thomas, a Danish 
port, in distress, leaking badly and needing 
repairs. The firm of J. Niles & Co. had been 
established there for twelve years, as com- 
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mission merchants and ship agents. The 
master of the barque, Captain Titus, applied 
to J. Niles & Co. to attend to the business 
of the vessel, stating that he had been in- 
structed to do so by her owners, in the event 
of his having to call at St. Thomas. J. Niles 
& Co. took charge of the vessel and cargo. 
The cargo was discharged and stored, in or- 
der to ascertain the full extent of the dam- 
age to the vessel and to enable the repairs 
to be made. The vessel was taken out of 
water, the metal was stripped from her bot- 
tom, her bottom and her top sides were re- 
calked, her spars and rigging were renewed 
or repaired, and she was put into a sea- 
worthy condition to proceed on her voyage 
with her cargo. Some of the cargo was 
found to be badly damaged by sea water, 
and was sold at public auction, and the rest 
was reshipped on the barque for New York. 
This occupied about two months. For the 
balance of the indebtedness claimed by J. 
Niles & Co., for services and expenses for 
the vessel and her cargo, after deducting the 
net proceeds of the damaged part of the car- 
go that was sold at auction, X Niles & Co. re- 
ceived from the master three drafts, drawn 
by him at St. Thomas, on the owners of the 
barque at St John, New Brunswick (who 
are the present claimants of her), payable to 
the order of J. Niles & Co., in American gold 
coin, in New York, for the several sums of 
$2,000, $2,606 24 and $1,500. The drafts were 
dated January 25th, 1871, and were payable 
ten days after sight, and each contained, on 
its face, the words, "place to account of 
disbursements of barque Woodland and car- 
go, at this #ort, and recoverable against the 
vessel, .freight and cargo." The draft for 
$1,500 was, as Mr. Niles testifies, "returned 
to Captain Titus, in accordance with agree- 
ment, for benefit of owners." J. Niles & Co. 
first endeavored, unsuccessfully, to obtain 
the necessary funds through the firm of G. 
W. Smith & Co., of St Thomas. They then 
made an agreement with Captain Titus to 
raise the required funds by bottomry on the 
vessel and respondentia on the cargo. But 
that was not carried out because it was su- 
perseded by a conditional agreement by J. 
Niles & Co. to take drafts drawn by the mas- 
ter on the claimants. On the 24th of De- 
cember, 1870, the claimants wrote, from 
St. John, a letter to Captain Titus, at St, 
Thomas, to the care of J. Niles & Co., which 
letter reached St Thomas on the 11th of 
January, 1871. In that letter, after acknowl- 
edging the receipt of advices from the mas- 
ter and from J. Niles & Co., in reference 
to the disasters to the vessel, the claimants 
say: "The vessel and freight are but partly 
insured, but, whether insured or not, you 
have simply to do your duty. We may say 
to you, however, that, unless the vessel is 
much worse than would appear from the 
vague information furnished us, you would 
not be justified in having her condemned. 
Should she be improperly condemned, we 



could not recover a penny" of our insurance. 
The underwriters talk of sending out their 
agents, and will certainly do so, unless they 
think everything has been fairly and prop-, 
erly done. On the other hand, should it cost 
more to repair than the vessel will be worth 
when done (she is valued in the policies at 
$10,000), we would have trouble, at least, in 
collecting. As we are so entirely ignorant 
of the real facts of the case, we can give no 
positive advice in regard to the foregoing. 
It seems to us, almost, as if you were out 
of the world, the communication is so te- 
dious. On receipt of Messrs. Niles' letter, 
this morning, we were greatly alarmed, and 
we telegraphed to Heaney & Parker, New 
York, as follows: 'Send following instruc- 
tions to Titus, quickest manner, cable or oth- 
erwise, namely— make only such repairs as 
will bring vessel and cargo to New York, 
hiring extra hands; otherwise, proceed to 
St. John, under temporary repair, reship- 
ping cargo on other vessel.' This explains 
itself. Of course, if you have to reship the 
cargo in another vessel, you will procure 
as low freight as possible, as the Woodland 
will receive the difference between what she 
was to have as per bills of lading and what 
you may have to pay from St Thomas to 
New York. You will also have to retain a 
lien upon the cargo for its contribution 
towards the general average expenses. [As 
soon as Heaney & Parker heard of the dis- 
aster, they wrote you to draw on them for 
funds to pay for your repairs, and sent let- 
ters to G. W. Smith & Co., to show their 
standing. With these, we doubt not you 
will be able to obtain your funds eheaply, 
and thereby avoid the great expense of a 
bottomry; or, if it could be done better, 
draw on us, either payable here, or in New 
York, in gold.] We will merely add, that we 
hope you will use your best judgment, and 
your best exertions, for the interest of all 
concerned." G. W. Smith & Co. having de- 
clined to furnish the funds, and the agree-, 
ment to provide them by bottomry and re- 
spondentia having been made, the letter 
from the claimants arrived, and, in conse- 
quence of their views expressed therein, the 
idea of bottomry was abandoned, and the 
conditional agreement to take drafts drawn 
on the claimants was made. To carry that 
out, J. Niles. & Co. offered to sell the proposed 
drafts which were to be drawn to the libel- 
lants, -at the same time showing to them the 
passage in the said letter from the claim- 
ants, authorizing the master to draw on 
them, and referring to bottomry, being the 
passage, above recited, embraced in brack- 
ets. After reading the passage, the libellants 
declined to purchase the drafts, on the 
ground that they were not acquainted with 
the standing of the claimants, unless the 
master would, in drawing the drafts, make 
them recoverable against vessel, freight and 
cargo. This was agreed to by the master 
and carried out The libellants bought the 
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two drafts mentioned in the libel, at 2y 2 per 
cent, discount, and paid for them in cash to 
J. Niles & Co. J. Niles & Co. indorsed the 
drafts in blank and delivered them to the 
libellants. The money and materials fur- 
nished, and the work done," were furnished 
and done on the recommendation of survey- 
ors appointed with the approbation of the 
master, and by the authority of the master. 

It is contended, on the part of the claimants, 
that, according to the law of Great Britain, 
as the law governing in dealings with a Brit- 
ish vessel, no implied authority exists in the 
master of a British vessel, even when in a for- 
eign port, to pledge his vessel for necessaries, 
by any other form of hypothecation than a 
formal bottomry; and that the master of this 
vessel had no such authority, either express 
or implied. 

There is no doubt, that, from the time of 
Charles II. until the year 1840, it was the law 
of Great Britain, that no implied lien existed 
on a vessel, for necessaries supplied or re- 
pairs made, so as to enable the creditor to at- 
tach and sell her, to pay the debt. The rule 
established was, that an express, formal in- 
strument of hypothecation was necessary to 
give a lien for necessaries or repairs; that 
such instrument must be one making the re- 
payment of the money borrowed dependent on 
the arrival of the vessel at her destination; 
and that a master had no authority to hypothe- 
cate a vessel in any othar manner. Stainbank 
v. Fenning, 11 C. B. 51; Stainbank v. Shepard, 
13 C. B. 418. The high court of admiralty in 
England took no jurisdiction of a suit against 
a vessel, founded on such an implied lien. 
The Two Ellens, L. R. 4 P. C. 161, 166. But, 
by the general maritime law and the civil 
law, such implied lien existed, and it extend- 
ed to all vessels, foreign and domestic; and 
the courts of admiralty of the United States 
always took cognizance of suits in rem found- 
ed on such implied liens for supplies and re- 
pairs, in the case of foreign vessels. The rule 
of the courts of admiralty of Great Britain 
operated to the prejudice of persons in Great 
Britain furnishing supplies and repairs to for- 
eign vessels, and also to the prejudice of for- 
eign vessels, in the ports of Great Britain, in 
circumstances of distress or necessity, when- 
ever personal credit failed the master. It 
was, therefore, provided by statute (Act Aug. 
7, 1840; 3 & 4 Vict. c. 65, § 6), "that the high 
court of admiralty shall have jurisdiction to 
decide all claims and demands whatsoever 
* * * for necessaries supplied to any for- 
eign ship or sea-going vessel, and to enforce 
the payment thereof, whether such ship or 
vessel may have been within the body of a 
county, or upon the high seas, at the time 
when the * * * necessaries were furnished 
in respect of which such claim is made." The 
courts of admiralty of Great Britain hold that 
this provision gives a maritime lien on a for- 
eign vessel for necessaries supplied in a Brit- 
ish port, which can be enforced in admiralty 
against the vessel. The Ella A. Clark, 8 Law 



T. (N. S.) 119; The Two Ellens, L. R. 3 Adm. 
& Ecc. 345, 354, and on appeal, in the privy 
council, L. R. 4 P. C. 161, 167. But such pro- 
vision only applies to foreign vessels. On 
the 17th of May, 1S61 (24 Vict. c. 10, § o), it 
was enacted, that "the high court of admiralty 
shall have jurisdiction over any claim for 
necessaries supplied to any ship elsewhere 
than in the port to which the ship belongs, un- 
less it be shown, to the satisfaction of the 
court, that, at the time of the institution of the 
cause, any owner or part owner of the ship Is- 
domiciled- in England or Wales." This pro- 
vision is held to extend to necessaries supplied 
in a British port to a vessel belonging to an- 
other British port But, it has been held by 
the high court of admiralty (The India, 9 Jur. 
[N. S.] pt. 1, 417), that the 6th section of the 
act of 1S40 does not apply to necessaries fur- 
nished in a foreign port, and that the 5th sec- 
tion of the act of 1861 does not apply to for- 
eign ships. The latter clause of the 5th sec- 
tion of the act of 1861 is held to have the er- 
fect to prevent the ship • from becoming 
chargeable with the debt for necessaries at the 
time the necessaries are furnished, so that all 
valid charges on the ship, to which any per- 
son other than the owner of the ship who is 
liable for the necessaries is entitled, must take 
precedence of such debt, as a charge on the 
ship; but, as against the owner of the ship, 
the debt for necessaries becomes a charge on 
the ship when a suit in rem therefor against 
the ship is instituted. The Pacific, Brown & 
L. 243; The Troubadour, L. R. 1 Adm. & Ecc. 
302; The Two Ellens, L. R. 4 P. C. 161, 170. 

I do not deem it necessary to inquire wheth- 
er the high court of admiralty in England 
would, under the 5th section of the Act of 
1S61, take jurisdiction of a suit in rem against 
this British vessel, to enforce the lien claimed 
in this case for necessaries supplied to such 
vessel in the Danish port of St Thomas. For,. 
I am of opinion that the transactions above re- 
cited created no lien on this vessel. I do not 
mean to intimate, that the jurisdiction of this 
court fails because the necessaries were fur- 
nished to a foreign vessel at a port foreign 
both to her and to the United States, or that 
jurisdiction in such cases, in rem, eannot be 
exercised by the admiralty courts of the Unit- 
ed States. 

The authority of the master of a vessel as to 
repairing her or supplying her with neces 
saries, whether abroad or at home, is limited 
by the express or implied authority derivable 
from the laws of the vessel's country, or the 
usage of the trade, or the business of the ship, 
or the instructions of the owner; and he can- 
not bind either the vessel, or her owner, be- 
yond such limits. In respect of money ad- 
vanced in a foreign port, for necessaries, the 
inquiry is not as to the authority of the master 
by the law of the foreign port, but as to wheth- 
er the money was advanced for necessaries, or 
within the scope of the master's authority, ac- 
cording to the law of the vessel's country. 
The master has no power to bind the owner 
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of the vessel, or the vessel herself, beyond the 
authority given to him by the owner; and the 
extent of such authority must he limited to 
the express instructions of the owner, or to 
instructions to be implied from the law of the 
country where the vessel belongs and the own- 
er resides. Private instructions, unknown to 
the person who advances money for neces- 
saries, cannot affect the rights of such person, 
where he knows that the general maritime law 
of the country to which the vessel belongs im- 
ports authority in the master" to make the con- 
tract relied on. But, even where- such law. 
in the absence of instructions, would import 
such authority, instructions which limit such 
authority will, if made known to the party 
who contracts with the master, before the con- 
tract is made, operate to prevent such party 
from claiming against the owner of the ves- 
sel anything which does not fall within the 
scope of such limited authority. Abb. Shipp. 
(Am. Ed. 1829) pp. 190-132; Pope v. Nicker- 
son [Case No. 11,274]. 

In the present ease, the libellants have put 
in evidence the letter of December 24th, 1870, 
from the claimants to the master. That letter 
was made known to J. Niles & Co. and to the 
libellants. It authorizes the raising of the 
funds by drafts on Heaney & Parker, or by 
drafts on the claimants, and states that the 
claimants have no doubt that the master -will 
be able to obtain funds in that way. But it 
contemplates, as the alternative means, only a 
bottomry. It authorizes a bottomry if a re- 
sort to drafts fails. But it authorizes only 
drafts or a bottomry. It must be regarded as 
excluding the master from resorting to any- 
thing but drafts or a bottomry, and as exclud- 
ing him from resorting to the creation of a 
lien on the vessel by any form of hypotheca- 
tion other than a bottomry, or to the creation 
of such a lien as is asserted in this case, wheth- 
er an implied lien to result from the transac- 
tions, or whatever lien the language of the 
drafts may be claimed to create. T. Niles & 
Co. and the libellants declined to take the mas- 
ter's drafts, as authorized by the letter, and 
insisted that the master should undertake to 
create a lien on the vessel by other means than 
a bottomry. They insisted that the master 
should exceed his authority, as defined and 
limited by the letter. 

It is of no consequence to show that a resort 
to bottomry would have been more expensive 
to the claimants. They had a right to limit 
the authority of the master, and they did so. 
It is of importance to so administer the mari- 
time law, that vessels in distress In foreign 
ports shall not be deprived of the means of ob- 
taining relief, but it is no less important that 
masters of vessels, and persons dealing with 
them with. knowledge of the instructions un- 
der which they are acting, shall keep within 
the limits of such instructions. 

As this is not a case communis juris, and 
both parties are foreigners, and the contract 
was made with reference to the law of the 
vessel's country, it is a case where the ques- 
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tion of the liability of the owners of the ves- 
sel can, with especial propriety, be determined 
by the tribunals of such country. 
The libel must be dismissed, with costs. 

[This decree was affirmed by the circuit court 
(Case No. 17,977), and the decree of the latter 
court was affirmed by the supreme court (104 
U. S. 180).] * 



Case No. 17,977. 

The WOODLAND. 

[14 Blatchf. 499.] i 

Circuit Court, S. D. New York. June 13, 
1878.2 

Lien on Vessel— Drafts by If aster— Repairs in 
Foreign Port — Fraud. 

A British vessel, in distress, put into the 
Danish port of St. Thomas. Repairs to her 
were necessary. N. attended there to the busi- 
ness of the vessel, and, with the connivance of 
T., the master, made out fraudulent accounts 
against the vessel, and T. drew three drafts on 
the owners of the vessel, for over $6,000, which 
were expressed, on their face, to he "recoverable 
against the vessel, freight and cargo." F., in 
good faith, and without knowledge of the fraud, 
discounted two of the drafts. They not being 
paid, F. libelled the vessel and freight, in rem, 
at New York: Held, that the fraud of N. and 
T. did not invalidate the drafts in the hands of 
F. Held, also, that the question of a lien on 
the vessel must be determined by the law of 
Great Britain, and that, by that" law, the mas- 
ter had no right to create a lien on the vessel 
and freight by any other instrument than a 
bottomry bond. 
[Cited in The Wexford, 7 Fed. 679; The Sco- 
tia, 35 Fed. 908; The Lykus, 36 Fed. 921; 
Liverpool & G. W. Steam Co. v. Phoenix Ins. 
Co., 129 U. S. 450, 9 Sup. Ct. 475.] 

[Appeal from district court of the United 
States for the Southern district of New 
York.] 

[This was* a libel by J. H. Fechtenburg 
and another, trading as J. H. Fechtenburg 
& Co., against the British barque Woodland. 
There was a decree by the district court in 
favor of the vessel (Case No. 17,976), and 
libellants appeal.] 

James Ridgway, for libellants. 
G gorge A. Black, for claimants. 

HUNT, Circuit Justice. In this cause I 
find the following facts: "The British 
barque Woodland, owned by the claimants, 
who are residents of St. John, New Bruns- 
wick, in November, 1870, -while on a voyage 
from Montevideo to New York, with a cargo, 
being in distress, put into the Danish port 
of St Thomas, for repairs. Repairs were 
necessary before she could safely proceed on 
her intended voyage. On December 24th, 
1870, the claimants wrote a letter, from St 
John, to Captain J. H. Titus, the master of 
the barque, at St. Thomas, which he received 
on January 11th, 1871, and, before any ad- 
__ ^ * — 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 

a [Affirming Case No. 17,976. Decree of cir- 
cuit court affirmed by supreme court in 104 U. 
S. ISO.] 
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vauces had been made by tlie libellants, he 
exhibited the same to them. This letter is 
set forth in the apostles. J. Niles, who car- 
ried on business under the name of J. Niles 
& Co., attended to the affairs of the vessel 
at St. Thomas, landed the cargo, and sold a 
portion of it, on which he received an amount 
sufficient to reimburse all the moneys ex- 
pended, and charged commissions and in- 
surance amounting to §6,875. As to the in- 
surance, none was actually effected, and the 
commissions are on an excessive valuation. 
Titus, the master, approved all the bills, 
drew drafts on his owners for the balance, 
$6,106.21, which were expressed, on their 
face, to be 'recoverable against the vessel, 
freight and cargo.' Two of these drafts 
the libellants discounted, and for them this 
recovery is sought. The third was given by 
Niles to the master, upon a corrupt under- 
standing, that it was to be his share. The 
two drafts have not been accepted or paid, 
and the libellants are the owners thereof. 
By the law of Great Britain, the master of a 
British vessel has no implied authority, even 
when in a foreign port, to pledge his vessel 
for necessaries, or create a lien thereon by 
any other form of hypothecation than a 
formal bottomry bond; and the master of 
this vessel had no such authority, either ex- 
press or implied. The vessel and freight 
only were libelled in this action. The bills 
were received, and the money advanced upon 
them by the libellants, in good faith and 
without knowledge of the fraudulent acts of 
Niles and the captain of the Woodland." 

Of the facts that the bark put into St 
Thomas in distress, that repairs were there 
made upon her, that the drafts in question 
were made professedly on account of such 
repairs, and that the libellants advanced 
their money upon them, without knowledge 
of any fraud on the part of Niles and the 
captain, there can be no doubt. 

The bills for the repairs were made out 
extravagantly, fraudulently and collusively. 
If the drafts were made by those having au- 
thoritj 1 - to act as the agents of the owners of 
the vessel in such an emergency, and to v bind 
them by drafts given honestly and wisely, I 
cannot see that the frauds of such agents 
can be charged upon the bona fide holders 
of the drafts, so as to defeat their collection. 
The captain was not the agent, in any man- 
ner, of the libellants, but the agent of the 
owner and of the vessel, so far as his posi- 
tion gave him authority, and for his frauds 
the owner is the party responsible. It is 
proved, affirmatively, by the evidence of 
the libellants, that they paid their money 
for the drafts before their maturity, and 
without knowledge or suspicion of fraud or 
irregularity; and there is no evidence to con- 
tradict their statements. I, therefore, find 
and decide, that, so far as the fraud and ir- 
regularity are concerned, the drafts were 
not avoided in the hands of the libellants. 

Neither am I able to concur in the conclu- 



sion, that the authority of the captain was 
limited and restricted by the letter of his 
owners, dated December 21th, 1870, and 
which was shown to the libellants. It is 
contended that this letter authorizes the cap- 
tain to draw on Heaney & Parker for the 
expenses, or on the owners, if it can be bet- 
ter done, or to give a bottomry bond, and that 
it excludes the authority to create a lien on 
the vessel in any other form. The language 
of the letter supposed to have this effect, >s 
as follows: "As soon as Heaney & Parker 
heard of the disaster, they wrote you to draw 
on them for funds to pay for your repairs, 
and sent letters to G. W. Smith & Co., to show 
their standing. With these, we doubt not, 
you will be able to obtain your funds cheap- 
ly, and thereby avoid the great expense of a 
bottomry — or, if it could be done better, draw 
on us, either payable here or in New York, 
(in gold)." The letter proceeds: "We will 
merely add, that we hope you will use your 
best judgment and your best exertions for 
the interest of 'all concerned,' and, inasmueJi 
as you must have friends to advise and as- 
sist you, endeavor to select those who are 
honest and honorable, and have nothing to 
do with men who would counsel fraud, as 
too many are disposed to do when they think 
they have an opportunity to make money out 
of underwriters." This is a letter from the 
owners, at a distance, to their captain, in 
an emergency, giving their advice and coun- 
sel, and suggesting what appear to them the 
best modes of relieving himself and his ves- 
sel from the difficulties surrounding them. 
It advises, first, that drafts be drawn on 
Heaney & Parker, or that drafts be drawn 
on them directly, payable either at St. John, 
N. B., or in New York, and that the expense 
of a bottomry proceeding be avoided. There 
is not, however, anything that will bear the 
construction, that he may not resort to any 
legal method of obtaining the necessary re- 
pairs for his vessel. This is strikingly evi- 
dent from the clause following, where the 
letter says: "We hope you will use your 
best judgment and your best exertions for 
the interest of all concerned." The sum of 
it is, that the writers suggest what to them, 
at a distance, appear to be the better modes 
of raising the money, but leave it, in the end, 
to the judgment and discretion of the cap- 
tain. This left it with him to raise the sup- 
plies in any manner that the law would per- 
mit. If he had raised them by drafts on 
Heaney & Parker, or by drafts on the own- 
ers, there would have been secured the per- 
sonal liability of the parties named; if by 
bottomry bond, with the formalities required 
by law, a lien would have been created upon 
the vessel. He took neither of these courses, 
but drew bills upon his owners at ten days' 
sight, concluding with these words, "which 
place to the account of disbursements of 
bark Woodland and cargo, at this port, and 
recoverable against the vessel, freight and 
cargo," and signed them as master; "where- 
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by," (the litiel alleges,) "lie pledged the said 
vessel, freight and cargo for the payment of 
the same, and gave to whomsoever might be 
the holders of said drafts or bills of ex- 
change, a lien upon said vessel, freight and 
cargo;" and the libel prays that the court 
may condemn the said vessel, her freight 
and cargo, to pay the said sum, with interest 
and costs. 

The question here presented is— did the 
transactions described, or did the drafts thus 
given and thus expressed, create a lien upon 
the vessel and her freight? Had this Eng- 
lish master of an English vessel authority to 
create a lien in the foreign port of distress, in 
any other mode than by a written instrument 
of hypothecation, which made the debt de- 
pendent upon the safe arrival of the vessel, 
to wit, by a bottomry bond? If the vessel 
had sailed under the flag of the United 
States, and her master had been a citizen of 
the United States,this question would be an- 
swered in the affirmative. The case of The 
Emily Souder, 17 Wall. [Si U. SJ 666, decides, 
that the furnishing of the supplies and mate- 
rials in a foreign port of distress, itself cre- 
ates a lien upon the vessel in favor of the per- 
son furnishing them, and that such lien is not 
destroyed by the acceptance of drafts on the 
owners, in the ordinary form, making no ref- 
erence to the lien, and the departure of the 
vessel from the port of distress, and that 
the admiralty has jurisdiction to enforce this 
lien against the vessel. 

But, it seems to be settled, that the ques- 
tion is to be determined by the law of the 
country ot which the master was a citizen, 
and under whose flag the vessel sailed, and 
not bv the law of the port where the sup- 
plies were furnished, or of the country where 
the lien is sought to be enforced. Lloyd v. 
Guibert, 6 Best & S. 100, 117. 

On the point of the right to create the lien 
otherwise than by bottomry security, ref- 
erence is made to Carrington v. Pratt, 18 
How. [59 U. S.] 63, where Nelson, J., uses 
this language: "It has been recently held, 
in the court of exchequer, in England, that 
the master can pledge the ship for repairs, 
or loan of money for that purpose, in the 
foreign port, only by bottomry security; and 
that, in the absence of this, the merchant 
must look to the responsibility of the owner 
or master." The point was not decided in 
that case, but was expressly waived by the 
court. In Stainbank v. Penning, 11 0. B. 
51, the master borrowed money necessary for 
repairs, and gave a mortgage or hypotheca- 
tion of the vessel for the amount, payable 
absolutely, and drew bills on the owner for 
the same, the payment not being made de- 
pendent on the arrival of the vessel. It was 
held, that the lenders could not proceed 
against the vessel in the admiralty court of 
England, and, therefore, had no insurable 
interest on which the suit could be main- 
tained. Stainbank v. Shepard, 13 O. B. 418, 
was an action by the same plaintiff against 
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different defendants, upon substantially the 
same facts, and it was held, that, there not 
being such' an hypothecation as could be en- 
forced in the court of admiralty, the pay- 
ment of the money not being made to depend 
upon the arrival of the vessel, the merchant 
had no insurable interest in the ship. Both 
of these eases were decided upon the ground, 
that it is essential to the validity of hypoth- 
ecation, that the sea risk should be incurred 
by the lender, and, that the pledge on the 
ship should take effect only in the event of 
her safe arrival. The opinion in the latter 
case was delivered by Baron Parke, and in 
the former by Jervis, Chief Justice. In each 
case, as in the case before us, the instru- 
ment of hypothecation was accompanied by 
the drafts of the master upon the owners. 
Upon the authority of these cases, and from 
my high respect for the experience and 
learning of the district judge who decided 
this case below, I shall affirm the decree dis- 
missing the libel [Case No. 17,976]. 

The amount in controversy, 'with the add- 
ed interest, make this case one which can 
be carried by appeal to the supreme court of 
the United States, and I make the decision 
with the less hesitation, knowing that the 
party can correct the error, if there be one,- 
by such appeal. Should I be mistaken in 
supposing that there is a right of appeal, I 
will entertain a motion for a rehearing, and 
confer with such of my brethren of the su- 
preme court as I may be able conveniently to 
reach. 



[This decree was affirmed on appeal to the 
supreme court. 104 U. S. 180.1 



Case "No. 17.978. 

WOODMAN v. KILBOURN MANUF'G CO. 

[1 Abb. (U. S.> 158; 1 Biss- 546; 6 Am. Law 
Reg. OS. S.) 238.] 1 

Circuit Court, D. Wisconsin. Jan. Term, 1867. 

Ordinance of 17S7— Power of Congress to Reg- 
ulate Commerce— Navigable Streams. 

1 The ordinance of 1787, for the government 
of the Northwest Territory, has been supersed- 
ed by the adoption of the constitution of the 
United States, and the admission to .the Union 
of the states formed from that territory; and 
the provision of the ordinance declaring the 
navigable waters leading into the Mississippi 
and the Saint Lawrence "common highways and 
forever free," does not restrict the powers of 
congress, or of the states, to legislate respecting 
those waters. 

2 In the absence of any conflicting enact- 
ment bv congress relative to the use of a naviga- 
ble stream, the state within which such stream 
lies has power to legislate respecting it. 

3 The right of the public to use a navigable 
river as a highway, is paramount to every other 
use of the water: but it does not exclude or 
forbid the legislature of the st ate (where no con- 

i FReported by Benjamin Vaughan Abbott, 
Esq., and James H.Bissell Esq., and here com- 
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fiicting enactment by congress exists) from au- 
thorizing the construction of public improve- 
ments upon the stream, although they may in- 
volve a partial obstruction or inconsiderable de- 
tention to navigation. 

iC lo e ^\ B 2^ a ^ Y^ Manistee R. Imp. Co., 
42 Mich. 634, 4 N. W. 486.] 

4. Under the constitution and laws of Wis- 
consin, any obstruction to the use of a navigable 
™K"- by the Public for purposes of -navigation, 
which is erected without a constitutional legis- 
« w e j au -& ority » *? a Usance, and liable to be 
^fted either at the suit of an individual or at 
the instance of the state. 

[Cited in Ladd v. Foster, 31 Fed. 834.] 
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[This was a bill by one Woodman against 
the Kilbourn Manufacturing Company to en- 
join it from constructing a dam across the 
Wisconsin river. 

[I. Holmes, for complainant, cited Davis 
v. Mayor, etc., of New York, 14 N. Y. 526; 2 
Story, Eq. Jur. § 927; Trustees of Water- 
town v. Cowen, 4 Paige, 510; Corning v. 
Lowerre, 6 Johns. Ch. 439; Brown v. Chad- 
bourne, 31 Me. 9; Moore v. Sanborne, 1 
Gibbs, 519; Morgan v. King, 35 N. Y. 454. 

[G. W. Lakin, also for complainant, cited 
City of Georgetown v. Alexandria Canal Co 
12 Pet. [37 U. SJ 94; Crowder v. Tinkler, 
19 Ves. 617; .Irwin v. Dixon, 9 How. [50 U. 
S.] 25; 2 Story, Eq. Jur. §§ 921-924; 9 Stat. 
83, land grant to improve Fox and Wiscon- 
sin rivers; act of Wisconsin (Sess. Laws 
1846, p. 16) accepting the grant; act of same 
session (p. 58) to provide for the improve- 
ment, etc.; memorial of legislature- of Wis- 
consin territory approved January 20, 1846, 
to congress; Sess. Laws 1846, p. 229; me- 
morial of legislature of Wisconsin to con- 
gress, approved December 18, 1843; appen- 
dix to Sess. Laws 1844; article 4 of ordinance 
of 1786; Laws 1839. Wis. T. p. 18; article 9, 
§ 1, of the constitution of Wisconsin incor- 
porating the same provision in the same lan- 
guage (Rev. St Wis. 1858, c. 1, § 1, enacts the 
same); Pennsylvania v. Wheeling & B. Bridge 
Co., 9 How. [50 U. S.] 647; etc.; 13 How. [54 
TJ. S.] 518; The Hine v. Trevor, 4 Wall. [71 
U. S.] 555 (asserts the broad doctrine that 
the principles of admiralty jurisdiction, as 
conferred on the federal courts by the con- 
stitution, extend wherever ships float and 
navigation successfully aids commerce, 
whether internal or external); The Moses 
Taylor, Id. 411; The Genesee Chief, 12 How. 
[53 U. S.] 457; Jackson v. The Magnolia, 20 
How. [61 TJ. S.] 293.] 2 

Finches, Lynde & Miller, for defendants. 

MILLER, District Judge". It is alleged and 
charged in the bill, that the Wisconsin is 
one of the navigable rivers leading into the 
Mississippi river, and a common highway, 
free to be navigated and used as such high- 
way by complainant and all other citizens 
of the United States. That said river is 
navigable fr om its source to its mouth, and 

2 [From 1 Biss. 546.] ~ ' 



capable of being used for rafting and for 
driving lumber, and also for steamboat nav- 
igation; and that it runs through a district, 
of pme lands lying above the town of New- 
port. That the owners of said lands, includ- 
ing complainant, annually raft down said 
river large quantities of lumber and logs to 
saw mills and to market; and that they are 
dependent upon the unobstructed use of the 
river in this employment. The bill further 
charges, that in 1859 a dam was constructed 
in said river, at the town of Newport, by a 
chartered company, for hydraulic purposes, 
which being an obstruction to navigation 
was partly-removed. And that the company 
defendant are building a dam at the same 
place, using a portion of the old dam; and 
that this company are' doing so under color 
or in pursuance of an act of the state legis- 
lature, entitled "An act to aid in the devel- 
opment of manufacturing interests in this 
state," approved April 10, 1866, as follows: 
"The Kilbourn Manufacturing Company, 
whenever organized in pursuance of any law 
in this. state, shall have power, and said 
company is hereby authorized to complete 
the water power in sections three, four, nine, 
and ten in township thirteen north, of range 
six east, in the counties of Columbia and 
Sauk, by raising the dam sufficient height for 
that purpose, not exceeding three feet above 
the usual low water mark in the Wisconsin 
river, arid -so forming the same that rafts of 
lumber can pass safely and conveniently, 
without hindrance or delay." The bill then 
charges that it is physically impossible to 
build a dam at that point, the town of New- 
port, in such form as that rafts of lumber * 
can pass safely or conveniently, or without 
hindrance or delay; and that such dam 
would wholly obstruct the- navigation of the 
river by steamboats and other vessels; and 
will entirely obstruct navigation up stream; 
and that the structure, as at present towards 
completion, has obstructed free passage to 
rafts, and caused to the owners thereof delay 
and damage. It is further charged, that the 
act authorizing the construction of the dam ' 
is contrary to the ordinance of 1787, the con- 
stitution and laws of the United States, and 
of this state. Defendants Anderson and Kil- 
bourn are alleged to be agents of the com- 
pany defendant in the work of building the 
dam. The bill prays an injunction restrain- 
ing defendants from further proceeding in 
the building of the dam; and that at the 
final hearing the dam may be decreed to be 
abated as a common nuisance. 

Affidavits read on the part of complain- 
ant sustain the charges in the bill in regard 
to the obstruction of navigation by the pro- 
posed dam. Those on the part of defend- 
ants state that the dam will be an improve- 
ment to navigation at that point. It does 
not satisfactorily appear that the river above 
the site of the dam is navigable for steam- 
boats employed in the ordinary business of 
commerce. It is conceded that rafts of logs 
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and lumber can be floated down stream from 
several miles above the dam. 
. The ordinance of the confederate congress, 
for the government of the territory of the 
United States northwest of the river Ohio, 
adopted July* 14, 1787, created a temporary 
government; and also contained six articles, 
"to be considered as articles of compact be- 
tween the original states and the people and 
states in said territory, and forever remain 
unalterable, unless by common consent" 
After the adoption of the constitution of the 
United States, an act of congress, passed 
August 7, 1789 (1 Stat. 50), continued the 
ordinance in force, and modified it in con- 
formity to the conditions of the constitution, 
so far as it related to the temporary govern- 
ment "of the territory. 

That portion of the ordinance referred to 
in the bill is: "The navigable waters lead- 
ing into the Mississippi and St. Lawrence, 
and the carrying places between the same, 
shall be common highways, and forever free 
as weU to the inhabitants of said territory 
as to the citizens of the United States, and 
those of any other states that may be ad- 
mitted into the confederacy, without any 
tax, impost, or duty therefor." The consti- 
tution of the United States, subsequently 
adopted, contains the provision that "new 
states may be admitted by the congress into 
this Union," which implies that .new states 
shall be admitted into the Union on an 
■equality with the original states. The or- 
dinance directs that the territory may be 
■divided into not less than three nor more 
than five states; but the territory has been 
divided into six states, including that por- 
tion of Minnesota east of the Mississippi 
Tiver. The ordinance further directs, that 
in case of a division into five states, one 
-boundary shall be an east and west line 
drawn through the southerly bend or ex- 
treme of Lake Michigan, which we Know to 
have been entirely disregarded by congress 
in the acts admitting new states. If the or- 
dinance were obligatory in every 'particular, 
and not altered by common consent, nor 
- superseded by the constitution of the Unit- 
ed- States, the states embraced within the 
Northwest Territory could not have been ad- 
mitted into the Union on an equality with 
the other states, which is a fundamental 
principle of the constitution, the basis of 
this Union. Each new state presented its 
■constitution to the consideration of congress, 
with its application for admission into the 
Union under the federal constitution. Con- 
gress, composed. of members from the orig- 
inal states, approved the constitution of the 
new state thus presented, and passed an act 
for its admission into the Union. By the act 
of congress admitting the new state upon 
its application, the several articles of the 
-compact were not merely altered by the 
common consent required in the ordinance, 
"but were superseded. "Whatever may have 
"been the force accorded to the ordinance at 
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the period of its enactment, its authority 
and effect ceased, and yielded to the para- 
mount authority of the constitution of the 
United States from the time of its adop- 
tion." Pollard v. Hagan, 3 How. [44 U. SJ 
212; Parmalee v. First Municipality of New 
Orleans, Id. 589; Strader v. Graham, 10 How, 
[51 U. S.] 82; Dred Scott v. Sandford, 19 
How. [60 U. S.] 393, 490-492. It therefore 
follows that the act of the legislature au- 
thorizing the construction of the dam in 
question is not prohibited by the ordinance. 

The general government, under the consti- 
tutional power of congress "to regulate com- 
merce among the several states," has done 
no act prohibiting or interfering^ with this 
state in regulating the navigation of the 
Wisconsin river. No act of congress has 
been passed upon the subject of commerce 
on that river, which includes the navigation. 
Nor have boats or vessels been licensed, nor 
ports of entry established on said river by 
federal authority. The Wisconsin river be- 
ing a domestic stream, rising, running, and 
emptying into the Mississippi river within 
the state, local legislation is unrestricted by 
federal authority, unless it is in conflict with 
the navigation laws, or some other enact- 
ments of congress. In the absence of ac- 
tion on the part of the United States- in re- 
gard to the navigation of, the river, as a 
stream bearing a necessary relation to com- 
merce among the- several states, the power 
of the legislature, under the state constitu- 
tion, to pass the act authorizing the construc- 
tion of the dam in question, is the next sub- 
ject for consideration. 

The Wisconsin river is a meandered stream 
according to the government survey of public 
lands. Although it is .not navigable in its un : 
improved condition above the site of the dam 
for steamboats* navigating the Mississippi riv- 
| er,yet it is navigable in the common sense of 
the term. The soil or bed of the river is 
not granted to riparian purchasers usque 
ad filum, .but the body of .the stream is re- 
served to the public. The river is therefore 
open and free to all persons for purposes 
of navigation; not a personal right, but 
subject to governmental authority. The 
right to unobstructed navigation of the river 
is to be regarded as a clear and undoubted 
right, paramount to every other use of the 
water. It is an inherent paramount right of 
the people, but not exclusive of a partial ob- 
struction or inconsiderable detention by a 
dam constructed in pursuance of govern- 
mental authority for the development of- the 
country, for the accommodation of public 
necessities, or of commerce, or travel upon 
the land. Partial diminution of the naviga- 
bility of a stream for these purposes, unless 
restrained by the superior legislation or au- 
thority of the general government, has been 
within the established power of the states 
sin.ce the formation of the government. In 
the case of Wilson v. Blackbird Creek Marsh 
Co., 2 Pet. [27 U. S.] 245, it appears that the 
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creek was a navigable stream flowing into 
the Delaware river; and that the legislature 
of the state of Delaware passed an act em- 
powering the company to build a dam in said 
creek for the purpose of excluding the wa- 
ter from the surrounding marsh, and there- 
by enhancing the value of the property on 
its banks and probably improving the health 
of the inhabitants. The dam was a total ob- 
struction of navigation. The court decided 
that the measure authorized by the act stops 
a navigable stream, and must be supposed 
to abridge the rights of those accustomed 
to use it. But this abridgment, unless it 
comes in conflict with the constitution or a 
law of tlje United States, is an affair be- 
tween the government of the state of Dela- 
ware and its citizens. In Martin v. Waddle, 
16 Pet [41 U. S.] 410, the court say: "When 
the Revolution took place, the people of each 
state became themselves sovereign, and in 
that character held the absolute right to all 
the navigable waters and the soil under them 
for their own common use, subject only to 
the rights surrendered by the constitution 
of the general government." The admission 
of the new states into the Union on an equal- 
ity with the original states gives them the 
same absolute rights, notwithstanding the 
title to the soil was originally in the United 
States. Pollard v. Hagan, 3 How. [44 U. S.] 
212. See, also, Gibbons v. Ogden, 9 Wheat. 
[22 U. S.] 1; Pennsylvania v. Wheeling & B. 
Bridge Co., 13 How. [54 U. S.] 519, and 18 
How. [59 U. S.] 421, 430, 432; Gilman v. 
Philadelphia, 3 Wall. [70 U. S.] 713; and the 
opinion of Grier, J., in the Passaic Bridge 
Case, Id. 782. 

It cannot be claimed that the complainant, 
a citizen of the state of Massachusetts, has 
a right to the navigation or use of the Wis- 
consin river superior to that of the inhab- 
itants of the state. By the federal consti- 
tution "the citizens of each state shall be 
entitled to all privileges and immunities of 
citizens of the several states." 

It is claimed, on the part of the complain- 
ant, that the act authorizing the construction 
of the dam in question is repugnant to the 
provision in article 9 of the state constitu- 
tion, that "the navigable waters leading into 
the Mississippi and the St. Lawrence, and 
the carrying places between the same, shall 
be common highways, and forever free as 
well to the inhabitants of the state as to 
the citizens of the United States, without 
any tax, impost, or duty therefor." This ar- 
ticle was incorporated into the constitution 
from the ordinance of 1787. The navigable 
waters, such as the Wisconsin river, running 
into the Mississippi river, shall be common 
highways, and their navigation, to the ex- 
tent of their navigable capacity, cannot be 
materially obstructed. Such rivers may be 
considered navigable waters without any 
such constitutional provision, as congress 
has the power to regulate commerce between 
the states, which includes the navigation of 



navigable streams. The paramount right of 
navigation being in the people who may 
wish to use a navigable stream, any ob- 
struction, however inconsiderable, without 
constitutional legislative authority, is a nui- 
sance, to be abated at the suit of an indi- 
vidual or of the state. 

This principle is prescribed in a general 
law of the state, "that all rivers and streams 
of water in this state, in all places where the 
same have been meandered and returned as 
navigable by the surveyors employed by the 
United States government, be declared navi- 
gable to such an extent that no dam, bridge, 
or other obstruction may be made in or over 
the same without the permission of the legis- 
lature." This law establishes by statute the 
inherent common law right of the legislature 
to investigate and ascertain the extent of the 
navigability of streams, and of the kind of 
proposed partial obstructions to navigation, 
for the general convenience and use of the 
people. In the Case of the Blackbird Creek, 
in the state of Delaware, navigation was 
totally obstructed by the dam built in pur- 
suance of a legislative act; but whether 
such an obstruction could be built in one of 
the navigable streams of Wisconsin, this 
case does not require a decision. It is very 
clear that neither in Delaware nor in Wis- 
consin can even a partial obstruction be 
made without governmental authority. The 
legislature has the power to inquire into the 
necessity for a structure, such as a bridge 
or dam, over or in a navigable stream, and 
to prescribe the conditions and plans upon 
which the proposed improvement may be 
made. It is also the province of the legis- 
lature to inquire into the navigability of a 
stream and the uses to which surplus wa- 
ters may be applied. The navigability of 
the stream is the subject of proof. The 
return of the surveyors, showing a stream 
to have been meandered, is not conclusive. 
Jones v. Pettibone, 2 Wis. 308. That case 
announced the principle that the effect of the 
statute is not to declare that meandered 
streams are navigable in fact, so as to dis- 
pense with proof of their - navigability, when 
the fact is to be established, but only that 
they shall be regarded as navigable to such 
an extent that no obstruction shall be placed 
in them without the consent of the legis- 
lature. ■ The statute declares that the legis- 
lature possesses the exclusive power to di- 
rect and control the municipal policy of 
the state in regard to improvements and 
partial obstructions of navigable streams. 
.The constitutional provision is a declara- 
tion of a principle inherent in a sovereign 
state of the Union, and the statute is notice 
of such power. 

It is not for an individual, but for the state 
to decide whether the whole of a public 
highway is necessary for the public accom- 
modation or not; hence any partial obstruc- 
tion of any navigable stream or highway,. 
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or any portion of it, without legislative au- | 
tliority, Is a nuisance. The public have a 
right to the use of the entire highway; and 
uo citizen can appropriate a portion, upon 
the principle that enough remains for pub- 
lic use. The legislature is no judge of that 
The act authorizing the construction of the 
dam in question is in the nature of a public 
grant of the use of surplus water of the 
river for the improvement and development 
of the country, and for the accommoda- 
tion of the people in the vicinity. In mak- 
ing this grant, the legislature probably "were 
influenced by the consideration that the man 
who builds a mill or manufactory in a new 
country is a public benefactor. See People v. 
City of St. Louis, 5 Gilman, 351; Hart v. 
Mayor of Albany, 9 Wend. 571; L<a Plai- 
sance Bay Harbor Co. v. City of Monroe, 
Walk. [Mich.] 155; Flanagan v. City of Phila- 
delphia,- 6 Wright [42 Pa. St.] 21S. Several 
acts have been passed by the state legis- 
lature, from time to time, authorizing the 
construction of dams in meandered rivers, 
upon such plans, or in such forms, that rafts 
of lumber can pass safely and conveniently, 
without hindrance or delay. Such acts were 
also passed by the territorial legislature 
while the ordinance was considered in force 
in the territory. I have come to the conclu- 
sion that the act authorizing the construc- 
tion of the dam in question is within the 
constitutional power of the legislature. 

The bill complains of a prospective abridg- 
ment of complainant's right to the free navi- 
gation of the river. He has not been in- 
jured by the dam at present in process of 
construction. Defendants must be allowed a 
reasonable time to construct the dam, not 
exceeding three feet in height above low wa- 
ter mark, and in such form as- rafts of lum- 
ber can pass safely and conveniently without 
hindrance or delay, according to the act. 
The work cannot be restrained by injunction, 
upon the theory that no dam can be con- 
structed at that point that will not obstruct 
the navigable use of the river. The legis- 
lature have authorized defendants to make 
the experiment, if a dam can be construct- 
ed as required by the act, and the court will 
permit the practical test to be applied. If 
the speculations of complainant's bill should 
be realized, and defendants' efforts prove un- 
successful, the dam will have to be abated 
at their costs. Mere theoretical opinions are 
not sufficient in law for enjoining the prog- 
ress of a work in the nature of a public im- 
provement authorized by a legislative act. 

If a dam shall be constructed according 
to the requirements of the' act, the para- 
mount right of those navigating the river 
with rafts of lumber is satisfied. They can- 
not complain if the dam should detain their 
rafts a few minutes, or should require cau- 
tion in passing through or over it. The only 
question on final hearing will be whether 
the dam not exceeding three feet above the 
low water mark is so constructed that, with 
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proper care and caution, "rafts of lumber 
can pass safely and conveniently without 
hindrance or delay." Since the year 1S38 a 
dam with a lock for ascending and descend- 
ing trade has stood in the Fox river, at 
Depere, in this state. The time required for 
passing the lock is no hindrance or delay. 
In the year 1840 a bill was brought before 
me, as territorial judge, to restrain the erec- 
tion of a bridge over the Milwaukee river at 
Milwaukee, which is at that place an arm of 
the lake, navigable for all classes of boats 
and vessels. Being satisfied that the bridge 
was to be built with a draw, which could be 
opened or closed in fifteen or twenty min- 
utes, I considered that the interests of com- 
merce must submit to an inconsiderable de- 
lay or inconvenience for the accommodation 
and necessity of the people, and dismissed 
the bill. Since that day bridges with draws 
have been constructed, in pursuance of legis- 
lative acts, over almost every river in the 
land. Bams, too, are built by the same au- 
thority in navigable streams, with locks or 
sluices, for the accommodation of th,e whole 
people. 
The injunction prayed for is refused. 

NOTE [from 1 Biss. 546]. At the Septem- 
ber term, 1868, this case came on for final hear- 
ing, upon the pleadings and proofs, before Jus- 
tice Davis and District Judge Miller, and the 
bill was dismissed. As to enjoining a public 
work, see case of Hartford Fire Ins. Co. v. 
City of Chicago [unreported]. The. United 
States mav enjoin a work of internal improve- 
ment conducted by state authority, if it inter- 
feres with improvements on navigable waters 
made bv authority of congress. In such case 
the power of the federal government is exclu- 
sive. U. S. v. Duluth [Case No. lo.OOl]. See. 
also, Pennsvlvania v. Wheeling & B. Bridge 
Co., 18 How. [59 U. SJ421; Conway v. Tay : 
lor's Ex'r, 1 Black [66 TJ. SJ 603; Mississippi 
& M. R. Co. v. Ward, 2 Black [67 TJ. S.1 48d; 
Gilman v. Philadelphia, 3 Wall. [70 TJ. S.j 713. 
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construction of patent— pluor invention— 
Combination — Macdine for Orna- 
menting Leather. 

1. Patents are to be construed, if possible, so 
that the inventor shall have the benefit of what 
he has actually invented. 

[Cited in Stover v. Halstead, Case No. 13,509.] 

2. To ascertain what the patentee has in- 
vented, we look in the first place at the claim. 

3. A new combination or arrangement is pat- 
entable, although each part, taken by itself, is 
old. 

4. The inventor of a machine has made it for 
all the uses to which it is applicable, and no one 



i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
663, contains only a partial report] 

2 [Reversed in 10 Wall. (77 TJ. S.) 117.] 
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can obtain a second patent for the machine by- 
applying it to a new use. 
[Cited in Stow v. Chicago, 104 TJ. S. 550; 
McComb v. Brodie, Case No. 8,708.] 

5. The second patent, if good, must be for 
the improvement in the art in which the new ap- 
plication is made. 

6. The true test of invention is not whether 
an ordinary mechanic can make the combina- 
tion, if it is suggested, but whether he would 
make the combination without suggestion, by 
means of his ordinary knowledge. 

7. The date of invention is the time when the 
patentee conceives the idea of doing the thing 
in substantially the way in which he patents it. 

8. Prior machines relied upon to defeat a sub- 
sequent patent must have been working ma- 
chines, which have either done work or been 
capable of doing it. They must not be mere ex- 
periments, afterward abandoned. 

9. If a previous patent so far describes a ma- 
chine covered by a subsequent patent that any 
mechanic of ordinary skill could, from the de- 
scription in the first patent, construct or supply 
all the essential parts of the mechanism describ- 
ed in the second patent, the latter is void. 

10. The value of an event, by which as aid to 
recollection, a witness attempts to fix the date 
of the use of a prior machine, depends, first, on 
the importance of the event itself, and next, on 
the closeness of its connection or association 
with the fact which is sought to be proved. 

11. The patent of "Woodman, dated March 29, 
1864, for "improved machine for ornamenting 
leather," is not for "a pebbling roller, however it 
may be used," but for a combination of the 
short revolving roller with a figure engraved or 

. sunk on its periphery, a radial arm to give 
pressure, and springs to equalize the pressure, 
moving over the table in such a manner that 
the rollers shall be properly pressed upon the 
leather and move over it in substantially the 
same line at each operation of the machine. 

12. In considering, whether one element of a 
combination is substantially the same as an 
element of another combination, the fact that 
one works better than the other, coupled with 
the fact that the change is not within the ordi- 
nary knowledge and skill of all mechanics, is 
highly important and often decisive. 

This was an action on the case [by Charles 
T. Woodman against James C. Stimpson] 
tried by LuWELL, District Judge, and a 
jury, which was brought to recover dam- 
ages for the infringement of letters patent 
for an "improved machine for ornamenting 
leather," granted to Charles T. Woodman, 
March 29, 1SW. The invention consisted in 
producing a pebbled or boarded grain or 
finish upon leather, by subjecting it to the 
pressure of a short revolving cylinder or 
roller of steel or other metal, having the 
required design or figure engraved upon its 
periphery, and rolling over a table supported 
by springs on its under side, and so arranged 
as to be raised or lowered when desirable. 
The claims of the patent were as follows: 
"I. Boarding or pebbling skins or leather by 
means of a single short cylinder rolling over 
a table, with the requisite pressure, sub- 
stantially as described. II. Raising and low- 
ering the table A by means of the toggles 
Q, arm S, spring U, arm T, and earn P, or 
their equivalents, substantially as set forth 
and for the purpose described." 



T. L. Wakefield, for plaintiff. 
S. B. Ives, G. L. Roberts, and Causten 
Browne, for defendant. 

LOWELL, District Judge (charging jury): 
I congratulate you that we have got so near 
the end of our labors in this ease. The ques- 
tions of law which apply to it have not been 
fully argued in your hearing, because it has 
happened to be more convenient for counsel 
to take them up at a time when you were not 
present, and when it was more for your con- 
venience not to be present. I shall endeavor 
to explain my views in such a way that, 
whether right or wrong, they can not be 
misunderstood; because if they are wrong, 
either party can have recourse to the su- 
preme court of the United States, by which 
any such points of law may be definitely 
and forever settled, so far as this case Is 
concerned. 

What the plaintiff says is his invention 
he is bound to describe and set out in what 
has been very properly called his "title 
deed." The law requires that the patent of- 
fice shall, before a patent is issued, have a 
description from the inventor, of his ma- 
chine—taking the case of a machine, which 
is this case— a substantial, full, and accurate 
description of the machine, so that anybody 
acquainted with the art to which it refers, 
should be able to make one by the descrip- 
tion, accompanied with drawings and with 
a model, and, of course, we are to look to 
that description and to what is technically 
called "the claim," what he says he claims 
as new, to see what his invention is. If 
he had made a mistake in his claim by hav- 
ing imperfectly described his machine, that 
can be corrected by another process; that 
question does not, however, arise in this case. 
Now, there is no dispute in this case that 
the machine is described with sufficient ac- 
curacy and fullness to enable anybody to 
make it; but there is considerable difference 
of opinion, as to the extent of the claim 
which the inventor makes. The general rule 
on the subject is, that patents are to be so 
construed, if possible, that the inventor shall 
have the benefit of what he has actually in- 
vented, if he has invented anything; and that 
is a rule which is beneficially applied to the 
advantage, undoubtedly, of patentees. Taking 
this whole description together, and the 
claim, I am reasonably satisfied and shall 
instruct you, though I think the specification 
is a little ambiguous, in some parts, that the 
plaintiff does not mean to say, "I claim a 
pebbling roller, however it may be used, 
whether hj hand or by any combination of 
mechanism." If that were the claim, un- 
doubtedly it would be defeated by showing 
that such a roller had been used in any way. 
I do not think that is the fair result of the 
whole patent, although there are some parts 
of it~whieh look as though he thought he 
was the first inventor in that broader sense. 
I dare say he did think so; perhaps he was 
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corrected by information from the patent 
office which was referred to here, though not 
directly by evidence. Taking it altogether, 
I think he does not claim that; and although 
on reading the patent you may think he 
does, still it is my duty to assume the re- 
sponsibility of stating what his claim is, 
subject to correction hereafter. 

What, then, does he claim? To find out 
that, we look in the first place at the claim. 
He says: "I do claim, first, boarding or 
pebbling skins or leather by means of a 
single short cylinder rolling over a table, 
with the requisite pressure, substantially as 
described." The phrase "substantially as de- 
scribed," is an important one; and so also 
I think the words "with the requisite pres- 
sure," are very important. I think that "sub- 
stantially as described," and "the requisite 
pressure," entitle him to say: "I claim the 
combination of parts which I have shown, 
or the substantial combination of parts that 
I have shown, and the requisite pressure that 
I have shown." That is, including the 
springs. "The requisite pressure." Not 
merely pressure enough to make the figure, 
but the "requisite pressure" to make it prop- 
erly. And it is on that ground that I over- 
rule the prayer of the defendant, and instruct 
you that it is not simply a claim for any 
mode of pebbling leather by means of a 
cylinder, but it must be by the described 
means, or substantially those means. It is 
what is called, technically, a combination or 
arrangement of parts, and if the arrange- 
ment is new, there may be a patent for that, 
although each part, taken by itself, is old. 
I shall come mce particularly to the points 
of law which bear upon that hereafter. 
What he claims, then, is a combination of 
those parts. They are, the short revolving 
roller, with a figure engraved or sunk on its 
surface (or its periphery, as he says), a 
radial arm to give the pressure, and springs 
to equalize the pressure (perhaps giving 
some part of it; I don't know how that may 
be expressed), moving over the table in such 
a manner that the rollers shall be properly 
pressed upon the leather placed upon the 
table, and shall move over it in substantial- 
ly the same line at each operation of the 
machine. Then he describes certain means 
for giving motion. He describes a bed which 
is so contrived that it fits precisely to the 
curve described by the arm. I think he must 
have something which is substantially of 
that character. That is my impression. 

Now I do not mean to confine myself to 
any particular cases. His mode of getting 
his roller off the table is different from the 
Green machine. There is no question made 
about that What he says, in effect, as I 
understand it, applying the facts in this case 
is: "Granted that this Green machine exist- 
ed, and granted that this pebbling roller, 
used by hand, existed, I have put thg two 
together. The Green machine," he says, "is 
different from mine, because that machine 
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is described in the patent, and was original- 
ly built to perform the operation of smooth- 
ing leather by a rubbing tool; mine is for 
the purpose of pebbling leather by an en- 
graved tool which rotates." There is a dif- 
ference, and no doubt, a very substantial dif- 
ference, though that is a question for you. 
There is no question made that if it were en- 
tirely new, if nobody had heard of that roll- 
er before, that would be a substantial dif- 
ference. He says: "My machine differs from 
the hand roller in several important particu- 
lars. This is merely a roller with a handle. 
Mine is the means which I have described, 
the radial arm, the springs, and the adapted- 
bed; whereas, in the case of this hand ma- 
chine, all those adaptations, both of pres- 
sure and equalizing the pressure, must be 
done by hand, by the will of the operator, and 
by his own strength; a much less complete 
machine than mine, and not having the ele- 
ments of mine." 

Now, to entitle a person to a patent he 
must be the original and first inventor of 
the arrangement, whatever it is, of the in- 
vention which he claims. If that invention 
is an arrangement of machinery by which 
he makes up a certain whole, he must be 
at least the inventor of the combination. He 
may have invented the parts or not, but 
if his claim is for a combination, he must 
at least have invented the combination. He- 
must have been the first person to put those 
things together to effect the same result in 
substantially the same way. If it does not 
produce the same result in substantially the 
same way, that is evidence that it is not 
the same thing. He must be the first person 
who has put those things together to effect 
that result in substantially that way. It is 
not enough that he thinks he is original in his 
invention; it is not enough that he was not 
aware that anybody had invented it before, 
because the patent law is giving him an ex- 
clusive right; and to undertake to give him 
an exclusive right for what somebody else 
has really invented before, and perhaps gone 
to the patent office and patented, would be 
unjust. If it has been given to the public, 
it would be unjust; if it has been patented, 
it would be contradictory and absurd. 

He must be the original and first inventor, 
and if the defendant in a case of this kind 
shows to your satisfaction that the patentee 
is not the first inventor of what he claims 
as his invention, then it is not his invention, 
and he is not entitled to -a patent, and his 
patent will be void. The difficulty is in 
drawing the line and showing what is in- 
vention and what is mere construction, and 
it is on that point that I have been asked 
by the counsel, in various forms, to give in- 
structions. 

Now, there are some things that every- 
body knows. The common uses of common 
materials are supposed to be known. If a 
man merely makes a machine out of iron 
that has been made out of wood, and the 
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jury find that that is the same machine, pro- 
ducing the same result in the same "way, 
that is no invention, because everybody 
knows that any constructor can make a ma- 
chine of iron instead of wood. It is not a 
question ordinarily left to the jury, because 
it is so clear, although, strictly speaking, it 
is a question of fact. And there may even 
be a discovery which is not an invention. 
For instance: after Green's machine has 
been i evented for rubbing leather, a man 
may discover that that machine is equally 
good to rub pasteboard, or something else; 
still he can not have a patent for it, that is 
to say, for the machine, though he might 
perhaps for an improvement in the art of 
manufacturing pasteboard. The man who 
has made the first invention has made it for 
all the uses to which it is applicable. 

In this connection I have been asked to 
rule in this case, and do hereby rule in favor 
of the defendant. That if you find a ma- 
chine existed exactly or substantially like 
this machine of the plaintiff's, except that it 
was moved by hand power instead of water 
power or steam, and you find that to make 
the change is within the ordinary knowl- 
edge and skill of any constructor, then mere- 
ly applying horse power, or water power, or 
steam power, would not be an invention, 
because that has come to be, in the progress 
of the arts, one of those matters of common 
knowledge that everybody is presumed to 
know, unless you find that there was some 
unusual contrivance applied to the appara- 
tus. That may be explained in some other 
way. The mere means of giving motion to 
a machine would not ordinarily be a part 
of the essence of the machine. That is stat- 
ing the same thing in a different way. But 
on the other hand, if the plaintiff has com- 
bined old parts in a new way, so that he 
gets a machine which operates differently 
and produces a different result in kind, then 
the law presumes that he has something that 
is patentable. The mere question whether 
any mechanic of ordinary skill could make 
the combination if it is suggested, will not 
do as a general test of the novelty of a ma- 
chine. Ii the machines are similar— if they 
produce similar results, and the question 
is whether it is a new combination, whether 
it is a new arrangement of machinery, then 
it is very important to know whether any 
constructor acquainted with one machine 
could, by his common knowledge and skill, 
make the other, and work out that result in 
a somewhat more perfect manner. It is an 
important test in that sense; not a test 
whether an ordinary mechanic can make 
the combination if it is suggested, but 
whether he can make the combination with- 
out such suggestion; whether he can make 
the change by means of his ordinary knowl- 
edge, as a means of determining the ques- 
tion whether there is any new machine at 
all. That is to say, it is the ordinary knowl- 
edge and skill of the mechanic that are in 



question, not merely the ordinary skill of 
the mechanic. 

Suppose, for instance, the man who in- 
vented gunpowder gets a patent for it. If it 
was nitroglycerine, perhaps it might not be 
useful, and so would not be the subject of 
a patent; but suppose it was gunpowder. 
There is no question but that gunpowder 
is useful, and it is an invention. Suppose 
he had said: "I combine saltpetre, sulphur, 
and charcoal, in a certain way, and produce 
a somewhat startling result." It would be 
no answer to the novelty of that invention 
to say that any chemist could do it after he 
had been shown how. The question is: Did 
every chemist have the knowledge as well 
as skill? Because, if not, there is inven- 
tion, and it is a. proper subject for a patent 

Another point which I have not before 
seen in the precise way in which I am about 
to put it, is the principle of law which is to 
govern you in determining the time when 
this invention was made. For the purposes 
of this case, I shall rule that the principle 
of law is, that he is the original and first 
inventor of a machine, or combination, or 
whatever it is, if it was not known or used 
by others before his discovery or invention; 
the man who has made an invention that 
was not known before he made it. That 
does not mean that he got his machine into 
the complete state in which you find it in 
the patent. Neither does it mean the first 
moment at which he conceived the idea that 
it would be a good thing to do that It 
means not only when he conceived that 
such a thing would be a desirable thing to 
do, but when he had conceived the idea of 
how to do it substantially as he has done it. 
I shall not have occasion to refer to that 
again, perhaps. That is my view of the 
law. 

Now, the defendant says that there were 
machines which were substantially like the 
plaintiff's invention before the date of his 
discovery. On that point there is this to be 
observed in the outset. They must have 
been working machines, not mere experi- 
ments. They must have done work, or been 
capable of doing work, and not been mere 
experiments, afterwards abandoned. Wheth- 
er they were in fact operated for a greater 
or less time, is of no importance except so 
far as that may tend to make you believe 
that they were or were not mere experi- 
ments; in that view, the fact is of some 
consequence. But if you are satisfied that 
they were machines capable of doing work, 
substantially by the same arrangement as 
the plaintiff's, actual working machines, 
then the faet that they were operated but a 
short time, and then abandoned for other 
reasons than because they had failed as ma- 
chines, is of no consequence. 

The first in order of time is the English ma- 
chine* described in a specification which, for 
the purposes of this ease, it is admitted was 
published, the machine appearing to have 
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been made in 1SUS, and the specification pub- 
lished in 1856, both dates anterior to the 
plaintiff's invention — admitted, so far as 
date is concerned, to be anterior. 

Now, the question is: Did that machine 
contain substantially the combination and 
arrangement of parts which the plaintiff 
claims, and -would it do the same work? 
That is, would it accomplish the same re- 
sult in substantially the same way? You 
have heard both parties, and I do not intend 
to go over the arguments or the evidence. 
The defendant has pointed out wherein he 
thinks they agree substantially; the plain- 
tiff has pointed out the differences. If you 
find that there are no differences that are 
material in the operation of the machine, as 
a machine for pebbling leather, then it su- 
persedes the plaintiff's invention/ If you 
find that it does differ essentially, that the 
parts are different, the combination differ- 
ent, and that it would not operate in the 
same way to produce the same result sub- 
stantially, then they are different 

The plaintiff says there are no springs for 
the purpose of equalizing the pressure. I 
have not examined the patent since he made 
that suggestion, and it is for you to say 
what the machine is. If there was anything 
in the language that was ambiguous, of 
course it would be for me to construe it; 
but you are to say what the machine is. 
If it does not contain any springs to equal- 
ize the pressure, or if it does contain some- 
thing called a spring, if it is a spring sub- . 
staritially different, and that would not op- 
erate to produce the same result in substan- 
tially the same way, then the plaintiff's 
combination is wanting. 

Air. Browne.— I understand your honor to 
leave that to the jury, to find on the descrip- 
tion. 

THE COURT.— Yes, taking the machine as 
described and drawn. So of the other parts. 
If it has not a bed which is substantially 
like that of the plaintiff, for the purposes of 
this arrangement and accomplishing this re- 
sult, if it is not substantially an arm like 
that, it would be a different machine, a dif- 
ferent combination. 

But there is another point, a little closer, 
upon which the parties have asked more spe- 
cial instructions. That machine in the draw- 
ings, as explained by the experts, it is said 
(and that is a matter of fact), does not show 
any revolving roller. There is a passage 
toward the end of the patent in which it 
is suggested or said that a roller may be 
used in a certain way for "dicing or print- 
ing." Now, the plaintiff has pointed out, 
very forcibly, that that contradicts flatly the 
description of the machine given in the other 
parts of the specification. There is no doubt 
about that. It does, because when he de- 
scribes it in other parts, at any rate in those 
passages which were cited, he describes the 
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tool used distinctly as a rubbing tool. I 
mean the tool he was then speaking of. I 
do not think it necessarily follows that he 
may not afterwards have got the idea: 
"Well, after all, this may be used with a 
revolving tool." His langauge is ambigu- 
ous; it is doubtful; but, on the whole, I 
have thought and am still of the opinion 
that he meant to say in that passage, that a 
revolving tool may be used. I think that is 
the fair import of his language, even when 
it is considered that it is directly contradic- 
tory to the other parts of the patent. 

Now, the defendant asks me to instruct 
you that if you find that the Hebert ma- 
chine, as shown in the drawings and de- 
scribed in the descriptive parts of the spec- 
ification, contains the plaintiff's combination 
of mechanism substantially, with the single 
exception that in that combination a tool, 
which is firmly held and rubs, is used, or is 
described, and that the Hebert specifica- 
tion suggests the substitution for such tool, 
if desired, of a tool which shall have an or- 
namental figure engraved upon it, and shall 
be revolved upon its own axis, so as to in- 
dent the leather, and if you find that such is 
substantially the tool used, and that that 
is the operation described by the plaintiff; 
and if you further find that the substitution 
requiied no change except such as is with- 
in the ordinary skill and knowledge of me- 
chanics, involving no invention of the means 
of applying said revolving tool, then the 
Hebert patent anticipates the plaintiff's: 
the defendant of course assuming that all 
the other parts are substantially similar. I 
instruct you, that if the suggestion which 
he there makes is of itself such a descrip- 
tion of the machine, that any mechanic of 
ordinary skill and knowledge could at that 
moment have made the substitution, there 
being such a tool in existence, and well 
known; that is to say, if it would be within 
the ordinary knowledge and skill, just as I 
ruled before, of a mechanic, who would know 
what tool was meant, and could make it by 
his ordinary skill, then it would anticipate 
the plaintiff's patent, but not otherwise. 

Now, whether there was such a tool well 
known at that time, it is for you to say. 
The ease has been fully argued upon this 
point as to the likeness or difference between 
these two machines, whether the Hebert 
machine has substantially the same combi- 
nation as the plaintiffs, and whether, after 
all, it could do the work, and that is of great 
importance. I do not mean to express any 
opinion upon that point of fact, or any point 
of fact; if I do, you are to, take it for noth- 
ing. But, would it do the work? Undoubt- 
edly, that is a point for the defendant to 
prove. He is to prove a machine existing 
before the date of the patent, which w T ould 
do the work. If your minds are balanced 
exactly on that question, you will have to 
find for the plaintiff on that point. 

The other machine which has been princi- 
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pally relied upon by the defendant, if it may 
"not be called two machines, is that -which 
has been known in this case as the Garner, 
or Garner-Davis machine; first the Garner, 
and second, the Garner-Davis. 

As I understand the arguments, the differ- 
ences which the plaintiff finds between his 
machine and that of Garner, supposing you 
find, as matter of fact, that the Garner ma- 
chine existed, with the pebbling roller, for 
the purpose of ornamenting leather, before 
the date of the plaintiff's invention, are, as 
I understand it, that the spring is different 
(and it is quite different in form), and that 
the bed is different, so that the cooperation, 
as he says, between the arm and the bed 
will be substantially different, and make the 
machine so much different that it will be 
substantially a different combination of ma- 
chinery, ar>d that the Garner machine does 
not have the advantages of his. A mere 
difference in form is not usually very im- 
portant, if the work is done in substantially 
the same way. He says that the spring Is 
different, because this spring gives an equal 
pressure throughout, and the elliptic spring 
gives a varying pressure throughout; and 
so of the bed; that the precise cooperation 
of this arm and this bed in his machine en- 
ables you to be certain that you get exactly 
the same pressure. You have the spring giv- 
ing the same pressure; you have the bed 
in exactly the same arc described by the 
arm, so that you get exactly the same pres- 
sure, both by the spring and the bed in the 
plaintiff's machine, while in the Garner ma- 
chine you get a varying pressure throughout, 
not only because the spring varies in its pres- 
sure, but because the bed varies. I believe 
I have stated the proposition of the plaintiff 
correctly. 

Now, the question for you is, if you find 
that that difference exists, whether it is a 
substantial difference in the operation of the 
machine. You have heard the experts upon 
that subject; you have heard to some ex- 
tent, I do not know that it has been very 
fully gone into, the evidence as to the result 
in practice. It is for you to say, supposing 
you find that that machine existed as I have 
said, and was used as an actual working 
machine for pebbling leather, it is for you 
to say whether the differences are such that 
the plaintiff's combination is new. I do not 
know that I can help you much in that. If 
the change is not important; if it merely 
makes the machine work a little truer, but 
that degree of trueness is of no essential 
importance, then certainly you can not say 
that the combination is different. If it is 
of essential importance, then you ean say 
that the combination is different. Now, in 
ascertaining whether it is of substantial im- 
portance, no doubt it is very useful to find 
out whether, as matter of fact, they would 
do the same work. The plaintiff says it is 
not shown that the Garner machine would 
work anything but sheepskin; that it is not 



calculated to give the amount and kind or 
pressure necessary for other work. I shall 
leave that matter to you, gentlemen, as a. 
matter of fact But on the matter of law, 
I wish to be understood that my ruling is 
distinct, that if they are not substantially 
different, and if the change that was made 
in that machine to get it into the plaintiff's- 
machine was a change which any mechanic 
of ordinary skill, using skill and not inven- 
tion, could have made, on finding that that 
machine did ±±ot operate quite so well as it 
should, if it was merely a difference in con- 
struction, which any mechanic could make, 
it would be no invention. But if the parts 
are substantially different, and were not 
within the common knowledge of construct- 
ors, and the plaintiff has made the new com- 
bination, it is no answer to say somebody 
else found out that bed, somebody else found 
out these springs. His patent is not for the- 
bed or the springs alone. If he first combined, 
them, the same parts not differing in them- 
selves, if it was beyond the ordinary knowl- 
edge and skill of the mechanic to make the 
combination, then there is invention in the 
patent. 

Passing from that, the defendant intro- 
duces what he calls the Garner-Davis ma- 
chine, which, as I understand it, was sub- 
stantially the Garner machine, up to the time 
when Mr. Davis put in a contrivance for al- 
lowing the arm to go back without touch- 
ing the table. Up to that time it was sub- 
stantially the Garner machine, as Garner 
himself describes it. And that machine,* in 
any view, comes into the case properly 
enough, even if it is the Garner machine, be- 
cause you may say that the Garner machine- 
was never used, and you may think the Da- 
vis machine was. At all events it is brought 
in to show that the table and roller were 
used before the date of the plaintiffs ma- 
chine. 

Now, there has been a good deal of contro- 
versy upon that matter of date. The de- 
fendant insists that he has shown, with 
reasonable certainty, that it was six weeks 
or two months after August, I860; the plain- 
tiff says that on the evidence, it was prob- 
ably 1861. The defendant's witnesses sup- 
port their views of the date by reference to 
certain events, and you will remember what 
those events were, and how likely they are 
to enable them to fix one year rather than 
another. The value of these aids to recol- 
lection depends upon two or three circum- 
stances. On the importance of the event it- 
self, primarily, and next on the closeness of 
its connection or association with the fact it 
Is adduced to support. If Mr. Perkins tells 
you: "I enlisted at such a time, and I did this 
job immediately before I went," there is a 
natural connection between the events, and 
he would be likely to remember them. If he 
went to the war, and knew that he did this 
job just before he went, he would be pretty 
likely to remember it. If he had not been 
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to the war, and had been doing jobs for the 
defendant all along, it would be difficult for 
him to recollect in what year he did do it. 
You ask a farmer in what year he saw a new 
plow which his neighbor was using, but 
which he did not think much of, and which 
he did not think it worth while to buy. His 
neighbor is dead now, and you want to know 
when that plow was first used. Well, he 
thinks it was the year that he had a certain 
field sowed with rye. His wife thinks it 
was the year he had it sowed with barley. 
His head man thinks it was the year he had 
it. sowed with clover. They talk it over, 
and finally settle that it was the barley year, 
and they all come and swear it was the bar- 
ley year. They do not recollect the time, 
but that is the best they can do, and you 
have to take it with that qualification. 

You are to inquire whether the Davis ma- 
chine, with the pebbling roller, was used 
before the date of the plaintiff's invention, 
taking the date of that invention to have 
been such as ycu shall fix under the instruc- 
tions already given; and if so, whether it is 
substantially the same combination. In that 
point of view, I do not know that it differs 
very much from the Garner machine, and the 
observations that I have made about the 
Garner machine would apply substantially 
to that. 

The jury subsequently came into court and' 
propounded the following questions: "The 
jury respectfully ask the following questions 
of his honor the judge: Query.— Supposing 
that parts of a machine taken from prior 
inventions, which parts existed separately 
beforehand, should be combined in a new 
machine which should work substantially 
better than any pre-existing machine, would 
said machine be a new invention, and there- 
fore patentable? Edward N. Perkins, Fore- 
man." 

LOWELL, District Judge. A new com- 
bination of old parts is patentable. If the 
e'ssential parts which go to make up a com- 
bination or arrangement of machinery have 
never been combined before, it is no matter 
that they existed separately in other ma- 
chines, if by their combination a new and 
beneficial result is produced, or even an old 
result, in a better- manner. The question is 
of the novelty of the combination of the es- 
sential parts. If, however, there are two 
combinations in which you find it difficult to 
decide whether they are the same or not, 
and you find they accomplish results alike in 
kind, the fact of an improved result and im- 
proved working is useful in aiding you to 
come to a decision; and the question in that 
case often is whether the changes are such 
as a mechanic of ordinary skill, from the 
knowledge and skill which competent me- 
chanics have naturally, would make to im- 
prove the working of the machine. But if 
the combination is new; if you are satisfied 
30 Ped.Cas.— 33 



of that, it is no matter that the parts are 
old. 

In considering whether one element of a 
combination is substantially the same as an 
element of another combination, the fact that 
one works better than the other, coupled 
with the fact that the change is not within 
the ordinary knowledge and skill of all me- 
chanics, is highly important and often de- 
cisive. This is to be taken in connection with 
what I have before instructed you. 

The jury found a verdict for the plaintiff, as- 
sessing damages at $417. 

[The judgment based on this verdict was 
subsequently reversed by the supreme court. 
See 10 Wall. (77 U. S.) 117. 

[For another case involving this patent, see 
note to Woodman Pebbling-Mach. Co. v. Guild, 
Case No. 17,981.] 



WOODMAN PEBBLING-MACHINE CO v. 
GUILD. See Case No. 17,981. 



Case No. 17,980. 

WOOD 3VI. & R. CO. v. BROOKE. 

[2 Sawy. 576; i 9 N. B. R. 395.] 

District Court, D. Oregon. March 17, 1874. 

Sale op Personal Properti*— Passing op Title. 

1. An agreement concerning the sale of specific 
or ascertained chattels is prima facie a bargain 
and sale, and transfers the property therein to 
the purchaser, in consideration of his becoming 
bound to pay the price therefor; but the intent 
of the parties is to govern, and the contract may 
provide that the property in the chattel shall re- 
main in the seller until payment, although the 
possession thereof be given to the buyer in the 
meantime. 

[Cited in Heinbockel v. Zugbaum, 5 Mont 
344, 5 Pac. 901.] 

2. Where C. & Co. had the exclusive right to 
sell the agricultural implements manufactured 
by the W. W. Co., in Oregon and Washington, 
and during the year 1S73 C. & Co. ordered and 
received certain machines, with the understand- 
ing that they were to pay for them if sold 
within the year, and if not, that they were "to 
take them for the next season," and the trans- 
action appeared upon the invoices of the W. W. 
Co. and the books of C. & Co. as a sale: Hdd, 
that the property in the machines passed to C. 
& Co. upon delivery, and upon their being ad- 
judged bankrupts, to their assignee. 

[This was an action in replevin by the 
Walter A. Wood M. & R. Co. against Lloyd 
Brooke, to recover the possession of certain 
machines.] 

T. V. Schaup, for plaintiff. 
William Strong, for defendant. 

DEADY, District Judge. This is a petition 
asking that the plaintiff be adjudged the 
owner of thirteen reapers and five mowing 
attachments, now in the possession of the 
defendant as the property of the bankrupts, 
and for an order directing the defendant to 
deliver the same to the plaintiff. 

Prom the petition, answer, stipulation and 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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evidence, it appears that the plaintiff is a cor- 
poration engaged, in the manufacture of ag- 
ricultural implements at Hoosiek Falls, N. 
Y., and that E. S. "Wh'itcomb is and has been 
for some years past the agent of the com- 
pany for the territory west of the Rocky 
Mountains, with a place of business at San 
Francisco; that Whitcomb agreed in writing 
with Comstock & Co., of Portland, Or., to 
sell, during the year 1872, within the limits 
of Oregon and Washington, the implements 
manufactured by the plaintiff, exclusively to 
said O. & Co., to be by the latter resold with- 
in said limits and paid for during the year, 
unless shipped without specific orders from 
C. & Co., in which case the machines were 
to be paid for when sold; that on September 
9, 1872, said C. & Co., at the request of 
Whitcomb, sent plaintiff an order for one 
hundred and>forty machines for the season of 
1873, whereby it was understood between 
the parties that the agreement of 1872 was 
substantially continued in force between 
them, with the right on the part of the plain- 
tiff to terminate it at the end of any year; 
that the one hundred and forty machines 
above mentioned were shipped to C. & Co., at 
Portland, Or., before June 1, 1873, to be paid 
for, as appears from the bills of sale on Sep- 
tember 1 of the same year, but in shipping 
the reapers, unmatched parts of sis ma- 
chines were sent by mistake for three per- 
fect ones; that to correct this mistake, Whit- 
comb, on June 10, shipped to C. & Co. the 
parts of six other reapers to match those, 
with a letter of advice of June 5, explaining 
the transaction, and saying, "We do not ex- 
pect you to pay for the machines this season, 
unless sold"— that is, the three extra ones not 
ordered; that on May 12, 1873, Whitcomb 
shipped to C. & Co. a lot of mowing attach- 
ments complete, in pursuance of their order 
of September 9, 1872, together with five oth- 
er like machines, without any special direc- 
tion or understanding concerning the same; 
that on June 23, 1873, C. & Co. wrote Whit- 
comb to send them "ten more reapers, and if 
we sell them this season we will pay for 
them; if not, we will take them for the next 
season; if you think favorable, ship them by 
sail; not insure;" that on June 26, 1873, 
Whitcomb shipped ten machines to C. & Co., 
in pursuance of this order, and by letter of 
July 4 advised them of the fact, and added, 
"we would be glad to send you ten more 
(machines), as we shall probably have some 
to carry here this season, and should you wish 
more now we will ship them on terms pro- 
posed by you in your last letter"— that is 
of June 23d, aforesaid; that the bills sent 
to C. & Co., for all said implements were 
made out without qualification or reserva- 
tion: "C. B. Comstock & Co., bought of 
Walter A. Wood Mowing and Reaping Ma- 
chine Co.; terms September 1;" with this no- 
tice printed on the margin: "No goods sent 
on commission;" except the one of June 10th, 
for the parts of six reapers sent to match 



those before missent, which contained no- 
date as to terms. 

That on January 12, 1874, C. & Co. were 
adjudged bankrupts, and the defendant 
thereafter appointed assignee of their estate, 
to whom six of said reapers and four of said 
mowing attachments were delivered by the 
agents of said C. & Co. as the property of 
the latter; that the bankrupts returned these 
implements, and others not found, in their 
schedule as assets of the firm, but after- 
ward, on February 12, amended the same, so 
as to state "that all of said thirteen reapers 
and five mowing attachments, not included 
in the order of September 9, 1872, if not sold 
prior to September 1, 1873, "should be and 
remain the property" of the plaintiff; that 
all the implements received from plaintiff 
were kept together undistinguished from one 
another, and whether the implements in the 
possession of the assignee are the ones men- 
tioned in said amended schedule does not 
appear, except one reaper; and that said 
reapers cost one hundred and forty dollars 
apiece, and said mowing attachments sixty 
dollars apiece, in San Francisco, with fifteen 
and five dollars apiece, respectively, freight 
to Portland, whieh freight was paid by C. 
& Co. 

Upon these facts the plaintiff claims that 
as to the thirteen reapers and five mowing 
attachments, C. & Co. were simply the 
agentsof the plaintiff with authority to sell the 
same, and until a sale,' that the property in 
the machines remained in the latter. In sup- 
port of this proposition, counsel cites Mel- 
drum v. Snow, 9 Pick. 444, and Reed v. Up- 
ton, 10 Pick. 523. 

I do not think that the cases are in point. 
In Meldrum v. Snow it was proven to be the- 
usage for brewers to supply retailers with 
beer in the spring, to be kept on sale during 
the summer at the risk of the former, and 
paid for by the latter, as and when it was 
sold. As against the creditor of the retailer, 
the court held that the property in the beei- 
did not pass to the latter on the delivery. ■ 

It is well settled, that where payment be- 
fore delivery is waived by the seller, and im- 
mediate possession given to the purchaser, 
upon an express agreement that the title is 
to remain in the seller until payment on a 
future day, or contingency, that the pay- 
ment is a condition precedent to the prop- 
erty in the thing sold, vesting in the pur- 
chaser, notwithstanding the sale and deliv- 
ery. 1 Pars. Cont. 449. So in the case cited, 
the usage was equivalent, in the judgment of 
the court, to an agreement between the 
brewer and retailer, that the property in the 
beer should remain in the former until a re- 
sale by thfe latter. But in the absence of any 
such usage or agreement the sale and deliv- 
ery of the beer, although upon a payment to 
be made at a future day or a contingency yet 
to happen, would have passed the property 
in the beer to the purchaser at once. 

According to the evidence, these machines 
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were all sold and delivered absolutely to C. 
& Co., without any agreement or reservation 
as to the title to the property. The only con- 
dition was the one in regard to the time of 
payment That was a provision in favor of 
O. & Co., and amounted, in effect, to a stipu- 
lation that the machines were to be paid for 
when sold— whether in 1S73 or 1874. 

Beyond this there was no understanding 
between the parties, and probably the agree- 
ment should be so construed as giving the 
plaintiff the right to have payment at the 
end of the season of 1874, whether the im- 
plements were then sold or not. 

In Reed v. Upton, supra, it was held that 
an agreement to sell a brick-pressing ma- 
chine, upon payment therefor, on or before 
a future day, and also that the buyer should 
have the use of the machine in the mean- 
time, followed by delivery under the latter 
stipulation, did not pass the property in the 
machine to the purchaser prior to the pay- 
ment therefor. 

But there was an express provision that 
the sale should not take effect until pay- 
ment, and also that the delivery in the mean- 
time was only to the use of the purchaser. 
An agreement concerning the sale of specific 
or ascertained chattels is prima facie a bar- 
gain and sale, and transfers the property 
therein to the purchaser, in consideration of 
his becoming bound to pay the price there- 
for; but the intent of the parties to the con- 
tract is to govern, and the agreement may 
provide that the property in the chattel shall 
remain in the seller until payment, although 
the possession thereof be given to the buyer 
in the meantime. Blackb. Sales, 147; 1 Pars. 
Cont 440; Reed v. Upton, supra, 523. 

The contract or transaction concerning 
these machines was a bargain and sale of 
them to C. & Co., and consequently trans- 
ferred the property in them to the bank- 
rupts, unless the parties thereto otherwise in- 
tended and agreed. 

It is admitted that the one hundred and 
forty machines which C. & Co. first ordered 
for the season of 1873 were purchased out- 
right, and that the property in them passed to 
the purchasers at the time of delivery on 
ship board at San Francisco. The machines 
in controversy were ordered and sent, or 
sent and received, upon the same terms as 
the others, except the time of payment. The 
invoices are all made out as absolute bills 
of sale. Nothing was said or done by the 
parties which indicates that the goods were 
merely sent on consignment to be sold on 
•account of the plaintiff. On the contrary, 
the bills contain a notice that the plaintiff 
did not send goods on commission. C. & Co., 
when ordering the ten reapers direct, first, 
that they shall be shipped by sail, and then 
changed the order by telegraph, to steamer, 
and expressly direct the plaintiff not to in- 
sure. The plain English of all this is, that 
the parties understood that these machines 
were at the risk of C. & Co. as soon as deliv- 



ered on board at San Francisco, and if de- 
stroyed by any casualty, the loss would be 
theirs. This is utterly inconsistent with the 
idea that it was intended and agreed that the 
property in them was to remain in the plain- 
tiff, until a sale by C. & Co. Still further, 
the bankrupts, in their account with the 
plaintiff, credit it absolutely with all ma- 
chines received ?n 1873, and enter those on 
hand on February 14, 1874, on their sworn 
schedules as assets of their estate; and the 
subsequent change of their schedule was not 
made until the arrival here of the .plaintiff 
and his claim to the contrary. 

Whitcomb also testified that the company 
never made a contract to sell their machines 
to any one for more than one year, and that 
they always reserved the right to change 
their agents, as he called them, every year, 
and effect was sought to be given to this tes- 
timony by counsel for plaintiff, as showing 
that machines sent by it to C. & Co., and not 
disposed of within the year, in some way re- 
verted to the plaintiff at that time. Admit- 
ting this to be the general rule under which 
plaintiff did business, I do not see how it 
affects the question in this case. 

If C. & Co. were not continued as the ex- 
clusive buyers and sellers of plaintiff's ma- 
chines for Oregon and Washington in 1874, 
still by the terms upon which they received 
these machines, they had a right to keep 
them if not disposed of sooner, and sell them 
within the year 1874. In the meantime the 
machines would be at C. & Co.'s risk, and 
the plaintiff could not deprive them of the 
possession of them, although, as has been 
suggested, the right of the latter to have the 
price of litem might become absolute at the 
end of the season of 1874, whether they were 
then sold or not. 

On the other hand, it may be that C. & Co., 
if they were not continued as the exclusive 
buyers and sellers of the plaintiff's machines 
for 1874, would have a right thereafter to 
treat this sale as a conditional one of the 
class called "contracts of sale or return," and 
return the machines upon the ground that, 
as the plaintiff had materially deprived them 
of their opportunity to sell them, by with- 
drawing their exclusive right contrary to the 
implied understanding, their obligation to 
pay for them was at an end. 

However this may be, I am satisfied that 
the transaction by which these machines 
were delivered to C. & Co. amounted to a 
bargain and sale, which, in the absence of 
any agreement or understanding to the con- 
trary, transferred the property in them to 
the bankrupts. 

This conclusion makes it unnecessary to 
consider the question whether the plaintiff, 
in ease he was entitled to the possession of 
the thirteen reapers and five mowing attach- 
ments, not included in the one hundred and 
forty machines, ordered September 9, 1872, 
could have judgment for the possession of 
any like number and kind of machines of its 
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manufacture, In the hands of the defendant 
as the assignee of the bankrupts. 

Although this proceeding is nominally a 
petition to the court for an order upon the 
assignee to deliver these machines to the peti- 
tioner, it has been heard and considered as 
an action of replevin tried by the court, 
without a jury. 

This court has no authority to deprive the 
assignee of the possession of the property 
of the bankrupts -without due process of law, 
which means in this case an action and trial 
by jury, unless the parties consent to a trial 
by the court. Smith v. Mason, 14 Wall. £81 
TJ. S.] 429. 

The rule in replevin is, that the thing 
sought to be recovered must possess indicia, 
or ear-marks, by which it may be distin- 
guished from all others of the same descrip- 
tion; therefore, replevin cannot be maintain- 
ed for loose money, but may be for money 
tied up in a bag, and taken from the plaintiff 
in that state. 

These machines are not very readily dis- 
tinguished from one another by their mere 
appearance, if at all. But the thirteen reap- 
ers and five mowing attachments might be 
distinguished from the one hundred and for- 
ty machines if they had been so kept that 
the parties having the custody of them could 
satisfactorily testify to their identity. In 
this case, the evidence only shows that one of 
the machines in the hands of the assignee is 
one of the thirteen reapers. 

But the claim of the plaintiff is, that there 
is a usage in this trade, to the effect that 
where machines are delivered, as in this 
case, and any number, not exceeding those 
sent without specific orders, or ordered to be 
paid for when sold, are left at the end of 
the season unsold, they revert to the com- 
pany and become its property ex vi facti, 
for which it may maintain replevin. There 
was evidence tending to prove such a usage, 
but it was not sufficient. Besides, Gomstock 
testified that he knew nothing of it, but pur- 
chased the macnines to be paid for Septem- 
ber 1, 1873, or when sold. 

The plaintiff is not entitled to the posses- 
sion of the property, and judgment must be 
given for the defendant for costs. 



Case No. 17,981. 

WOOtfMAN PEBBLING-MACH. CO. T. 
GUILD et al. 

[4 Cliff. 185.] i 

Circuit Court, IX Massachusetts. May Term, 
1872.2 

Patent for Invention. 

This ease was regarded as controlled by the 
principles of the decision in Stimpson v. Wood- 
man, 10 Wall. [77 U. S.] 120, otherwise the 
court would have ordered a decree for the com- 
plainants. 

i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
2 [Reversed in 154 U. S. 597.] 



Bill in equity [by Woodman Pebbllng-Ma- 
chine Company against Charles H. Guild and 
others] for infringement of letters-patent No. 
42,136, date March 27, 1864, for ornamenting 
leather. The nature of the invention was 
stated to consist of producing the pebbled 
or boarded grain or finish on leather, by sub- 
jecting it to the pressure of a short revolving 
cylinder or roller, of steel or other suitable 
metal, having the desired design or figure 
engraved on its periphery; also of certain 
mechanical devices for managing the roller, 
and accomplishing the object with rapidity 
and cheapness. 

The following is an extract from the de- 
scriptive portion of the schedule annexed to 
the letters-patent:— "A is a wooden table, 
about four feet and six inches long and five 
inches wide, the two ends of which slide up 
and down freely in vertical slots in the up- 
rights, G and H, as shown in Pig. 1. The 
upper surface of this table, on which the 
leather to be 'boarded' or 'pebbled' is pla- 
ced, is the arc of a circle whose centre is 
at J, at the top of the pendulum I. This 
table, when the roller Z is going back over 
It, is lowered, and rests on three strips of 
rubber WWW placed upon the stationary 
beam B, the extremities of which are framed 
into the uprights G and H. The rubber strips 
W are also designed to prevent noise and 
jar when the table descends." The claim 
was as follows:— "I do not claim embossing 
by means of two or more cylinders working 
together; but what I do claim as new, and 
desire to secure by letters-patent, is: First. 
Boarding or pebbling skins or leather by 
means of a single short cylinder rolling over 
a table, with requisite pressure, substantial- 
ly as described. I also claim raising and 
lowering the table A by means of the toggles 
Q, arm S, spring U, arm T, and cam P, or 
their equivalent, substantially as set forth, 
and for the purpose described." 

T. L. Wakefield, for complainants. 
Geo. L. Roberts and B. R. Curtis, for re- 
spondents. 

Before CLIFFORD, Circuit Justice, and 
LOWELL, District Judge. 

CLIFFORD, Circuit Justice. Irrespective 
of the decision of the supreme court in the 
case of Stimpson v. Woodman, 10 Wall. [77 
U. S.] 120, the court here would be of the 
opinion that the complainants are entitled 
to a decree that their patent is valid, and 
for an account and an injunction; but we 
are both of the opinion that the case is con- 
trolled by the principles of that decision, 
and that the bill of complaint must be dis- 
missed with costs. 

[The judgment in this case was reversed by 
the supreme court by stipulation of the parties. 
See 154 U. S. 597, 14 Sup. Ct 1216. For other 
cases involving this patent, see" Stimpson v. 
Woodman, 10 Wall. (77 TJ. S.) 117; Woodman 
v. Stimpson, Case No. 17,979.] 
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Case Wo. 17,983. 

WOODROW v. COLEMAN. 

[1 Cranch, 0. C. 171.] i 

Circuit Court, District of Columbia. June 
Term, 1804. 

Articles of Apprenticeship. 

, The father of an apprentice who binds him- 
self, is liable upon the indentures, by reason of 
his signature and seal, although there be no 
express words of covenant binding the father. 

Covenant against the father on articles of 
apprenticeship of the son, the boy having run 
away. Oyer and general demurrer to the 
declaration. 

Mr. Taylor, for defendant, contended that 
the signature and seal of the father, is only 
evidence of his consent. As there are.no 
words in the indenture to bind the father, 
no action can be maintained upon it against 
him. Co. Lit. 172; Evelyn v. Chichester, 3 
Burrows, 1719; Old Rev. Code Va. c. 95, § 
15; Maddon v. White, 2 Term R. 161; Rex v. 
Inhabitants of Hindringham, 6 Term R. 557. 

Mr. Swann, contra. By the law of Vir- 
ginia, a father may bind his child, and the 
father is liable if the son embezzles the mas- 
ter's money. It is upon the faith of this that 
the master takes the apprentice. A father 
has a right to bind the son without his con- 
sent. The father might have brought an ac- 
tion against the master upon this indenture. 
The words are, "the said parties bind them- 
selves each to the other." S Bac. Abr. 547; 
Gylbert v. Fletcher, Cro. Car. 179; Whitley 
v. Loftus, 8 Mod. 191; Branch v. Ewington, 
Doug. 518. 

Judgment for plaintiff on the demurrer. 

[See Cases Nos. 17,983 and 17,984.] 



Case No. 17,983. 

WOODROW v. COLEMAN. 

[1 Cranch, C. C. 192.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1804. 

Overruling of Demurrer— Pleading De Novo. 

After judgment for the plaintiff on the defend- 
ant's demurrer, and writ of inquiry awarded, 
the court will not permit the defendant to plead 
de novo, unless he will withdraw his demurrer. 

THE COURT, at last term, overruled the 
defendant's demurrer [Case No. 17,982], but 
the judgment was not entered until this 
term; and the jury being now called to be 
sworn to inquire of damages,— 

Mr. Taylor, for the defendant, offered to 
plead a breach of covenant on the part of 
the plaintiff in bar of the action, and con- 
tended that the covenants were dependent. 

THE COURT refused to suffer the defend- 
ant to file the plea offered. 

Mr. Taylor then offered the general issue 
to the breach assigned. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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THE COURT intimated that they would 
not permit the plea, unless the judgment on 
the demurrer should be struck put, and the 
demurrer withdrawn. 

Mr, Taylor refused to withdraw the de- 
murrer, and the writ of inquiry was executed. 

[See Case No. 17,9S4.] 



Case No. 17,984. 

WOODROW v. COLEMAN. 

[1 Cranch, C. C. 199.] * 

Circuit Court, District of Columbia. Nov. . 
Term, 1804. 

Costs. 

Full costs will be given in covenant 

Motion, by the defendant's counsel, that 
the clerk be ordered to tax only so much costs 
as damages. New Rev. Code, p. 109, § 17. 

The action was covenant, and verdict for 
plaintiff, one cent 

Mr. Swann, for the plaintiff, contended 
that the section applies to actions of tres- 
pass. Gilb. Cas.; Bac. Abr. "Costs." 

THE COURT gave judgment with full 
costs. 

[See Cases Nos. 17,982 and 17,983.] 



WOODROW (COOKE v.). See Case No. 3,- 
181. 

WOODROW (JONES v.). See Case No. 7,- 
509. 



Case No. 17,985. 

Ex parte WOODRUFF. 

[3 App. Com'rs Pat 233.] 

Circuit Court District of Columbia. Nov. 12, 
1859. 

Patents — Combinations— Novelty and Inven- 
tion. 

[A combination, to be patentable, must dis- 
close something new, either in the combination 
itself, or in the result achieved.] 

An appeal from a decision of the commis- 
sioner of patents refusing to grant letters 
patent to Andrew Woodruff for an improve- 
ment in harrows. 

MORSELL, Circuit Judge. The specifica- 
tion particularly describes the various parts 
of appellant's improved harrows. At the 
closing part thereof appellant says: "I claim 
as my invention, and as a new article of 
manufacture, the folding harrow above 
described, composed of two X shaped tooth 
frames supported and connected at their 
ends as described and shown." The acting 
commissioner adopts for his decision the re- 
port of the board of examiners, which states; 
"The applicant claims a folding harrow, 
composed of two X shaped frames connect- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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ed together by iron straps, which serve not 
only as braces but hinges to effect the con- 
nection. The reference,. Fig. g, g, plate X, in 
Mach. n, Verzee ss, &c, is a folding harrow 
connected together by iron straps which act 
not only as braees but hinges to effect the 
connection, and possess this advantage over 
the applicant's device, to wit: The parts can 
fold in two directions, and thus the harrow 
is enabled to accommodate itself to inequali- 
ties of ground which Woodruff's as con- 
structed cannot do, as it only folds in one 
direction. It is true that the two parts which 
make up Woodruff's harrow are made in X 
form, but this is a difference in form merely, 
which the constructor chooses to have the 
parts assume, and unless there is something 
novel in the effect produced, due to such 
form, then the form cannot be considered as 
an element conferring patentability to the 
device. As to the question of cheapness of 
construction, there need be no more parts in 
the one than in the other; the draft in both 
is applied in the same direction, with regard 
to the body of the implement, and the effect 
produced by both is the same, with the ex- 
ception of the advantage in favor of the 
reference above named. Aside from this, the 
reference to Wood's cultivator rejected May 
19th, 1856, shows that the X form is old. We 
must therefore recommend the final rejection 
of this application." The acting commis- 
sioner's decision immediately follows, thus: 
"The aforegoing report is confirmed, and the 
application for a patent finally rejected;" 
dated March 18, 1859. From which decision 
the appellant filed the following appeal: "In- 
asmuch as the said Woodruff claims a har- 
row made up specifically of a certain com- 
bination of parts, and so claimed in his ap- 
plication for a patent, which combination of 
parts is not shown or described in either of 
the references given by the commissioner in 
this rejection of the said application, that 
the commissioner used in deciding the X 
form of harrow was old, and that as no 
hinges like those used by said Woodruff in 
his harrow had been used in connecting the 
parts of folding harrows before that, there- 
fore the said Woodruff is not entitled to re- 
ceive the patent as prayed for in view of 
the references given." The commissioner 
l-efers to the hereinbefore recited report of 
the examiner as stating all the grounds of 
his objection to the part or parts of the in- 
vention which he considers as not entitled 
to be patented. After due notice of the time 
and place of trial given, the commissioner 
laid before me all the original papers in the 
case, and the appellant, by his attorney, filed 
his argument, and the ease was submitted. 

The appellant, in his argument, says: 
"That, so far as the X form of harrow frame 
is concerned, so long as Mr. Woodruff does 
not claim this form, but only its combination 
with other features which are conjoined 
with it to make the article of manufacture, 
which he claimed as produced by such com- 



bination," &c, it should not be urged as a 
reason, &e. The rule of law is that there 
must be something new either in the com- 
bination itself, or in the result, neither of 
which appears to be the case in the present 
instance. If the result shows a new and 
valuable article of manufacture, so as to af- 
ford ground of itself to presume invention, 
then there ought to have been suflieient 
proof of the fact in the ease laid before me, 
which there is not. My opinion therefore 
is that the decision of the acting commis- 
sioner is correct, and ought to be affirmed, 
and the same is accordingly therefore af- 
firmed. 



Case Wo. 17,986. 

WOODRUFF et al. v. BARNEY et al. 

[1 Bond, 528; 2 Fish. Pat. Cas. 244.] i 

Circuit Court, S. D. Ohio. Feb. Term, 1862. 

Costs in Patent Cases — Models and Copies — 
Fees op Witnesses. 

1. The words "pursuant to law," in the act 
of February 26, 1S53 [10 Stat. 161], are equiva- 
lent to the word "summoned," in the act of 
February 28. 1799 [1 Stat 624], and, in both 
cases, import that witnesses who attend with- 
out being summoned, are voluntary witnesses, 
whose fees can not be taxed against the losing 
party. 
[Cited in Spaulding v. Tucker, Case No. 13,- 

221; Haines v. McLaughlin, 29 Fed. 70. 

Disapproved in The Vernon, 36 Fed. 116; 

Dennis v. Eddy, Case No. 3,793; U. S. v. 

Sanborn, 28 Fed. 303.1 
[Cited in Alexander v. Harrison, 2 Ind. App. 

52, 28 N. E. 121; Meagher v. Van Zandt 

(Nev.) 2 Pac. 58.] 

2. If a witness, whose residence is not at the 
place of holding court, is summoned at the 
place of trial, he is allowed mileage for return- 
ing to his home, but not for coming to the court; 
and by a liberal construction of the statute, re- 
turn travel has been allowed, even beyond the 
limits of the district for which the court was 
held. 
[Cited in Burrow v. Kansas City, Ft. S. & M. 
R. Co., 54 Fed. 282.] 

3. Models of the invention described in the 
plaintiff's patent, and procured by the defendant 
in good faith, may be included in the taxation 
of costs, but not other models. 

[Cited in Wooster v. Handy, 23 Fed. 62. 
Followed in Cornelly v. Markwald, 24 Fed. 
187. Cited in Ryan v. Gould, 32 Fed. 754.] 

4. Copies of patents, either that of the plain- 
tiff or others, procured by the defendant, can 
not be taxed as costs to the plaintiff. 

[This was a suit by Theodore T. Woodruff, 
John S. Miller, Orville W. Childs, and George 
R. Dykeman against Elam E. Barney, C. 
Parker, S. F. Woodsum, and J. A. Tenney. 
Heard on motion to retax costs.] 

George E. Pugh, for plaintiffs. 
T. D. Lincoln, for defendants. 

LEAVITT, District Judge. On the part of 
the. plaintiffs in this case, a motion is made 

i [Reported by Lewis H. Bond, Esq., and by 
Samnel S. Fisher, Esq., and here compiled and 
reprinted by permission.] 
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to retax tlie costs, by striking from the cost- i 
bill the charges for mileage to such of the 
defendants' witnesses residing out of this 
district, and more than one hundred miles 
from Cincinnati, as attended at the request 
of the defendants, and without service of 
process requiring their attendance. And the 
defendants move for a retaxation, by which 
they may be allowed for expenses incurred 
in procuring certain models and copies of 
patents deemed necessary in their defense. 

The plaintiffs' motion will be first consid- 
ered. It presents simply the question wheth- 
er a party, against whom a judgment for 
-costs has been entered, is chargeable with 
the mileage of the witnesses who have at- 
tended without being summoned by legal 
process. 

The facts necessary to notice, and about 
which there is no controversy, are, that the 
suit was brought for alleged infringements 
of four different patent rights for distinct 
improvements in railroad sleeping cars, of 
which the plaintiffs had the title by assign- 
ment from the patentee. The defendants, by 
-their pleas, put in issue, not only the in- 
fringements charged, but also the novelty 
of the different patented improvements. The 
case was on the docket for trial at the last 
December term, and, by arrangement be- 
tween the counsel, was continued to, and 
especially assigned for trial, on the first day 
of the last June term. When called for 
trial at that term the plaintiffs entered a 
discontinuance of the suit, and a judgment 
was rendered against them for costs, in the 
usual form. A large number of witnesses, 
residents of the city of New York, and per- 
haps other places outside of this district, 
were in attendance at the December "and 
June terms, on behalf, and at the request 
of the defendants, without being summoned, 
either out of, or within the district. At each 
of those terms, these witnesses proved their 
attendance before the clerk;' and in taxing 
the costs against the plaintiffs, mileage is 
allowed to them at both terms, for travel 
in coming to and returning from 'Cincinnati, 
the place of holding the court There is no 
reason to doubt that these witnesses attend- 
ed in good faith. It appears satisfactorily to 
the court, that their testimony was deemed 
material by the distinguished counsel for the 
defendants, by whose advice they were re- 
quested to attend. 

The subject of costs in cases at law, in the 
courts of the United States, is wholly gov- 
erned by statute, and is not dependent on 
the discretion of the judges of those courts. 
Section 6 of the act of congress of Febru- 
-ary 28, 1799 (1 Stat 626), after providing 
that jurors shall receive a per diem com- 
pensation for their attendance, and fees for 
traveling at the rate of five cents per mile 
from their place of abode to the place of 
holding court and the like sum for return- 
ing, closes with this provision: "To the wit- 
nesses summoned in any court of the United 
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States, the same allowance as is provided for 
jurors." In the ease of Dreskill v. Parish 
[Case No. 4,075], it was held by this court, 
under the act of 1799, that the fees of a 
witness who voluntarily appeared without 
subpena could not be taxed to the losing 
party in the case. Judge McLean, who gave 
the opinion of the court, says: "If he (a wit- 
ness) attend voluntarily, or without sum- 
mons, his fees can not be taxed against the 
losing party. The attendance, if not sum- 
moned, is voluntary." And again: "The serv- 
ice must be made by the marshal, or one of 
his deputies. As no such service was made 
on the witnesses above named, their per 
diem and traveling expenses can not be 
charged to the defendant, but must be taxed 
to the party summoning them." In a case 
between the same parties [Id. 4,076], the 
same question arose and was decided in the 
same way. 

But It Is insisted by the counsel for the 
defendants, that the above cases were de- 
cided under the old law, and that the act 
of 1853, under which the taxation in the 
present case was made, is different in its 
terms, and justifies a different construction. 
There can be no doubt that the latter act 
must control the question before the court. 
It provides, in section 1, that the fees which 
it allows to the various officers and per- 
sons named, shall be "in lieu of the com- 
pensation now allowed by law;" thus vir- 
tually repealing the act of 1799, so far as 
it regulates the fees and compensation of 
those referred to. The provision of the act 
of 1853, relating to witnesses' fees, is in these 
words: "For each day's attendance in court, 
or before any officer pursuant to law, one 
dollar and fifty cents, and five cents per 
mile for traveling from his place of resi- 
dence to said place of trial or hearing, and 
five cents per mile for returning." Thus it 
will be seen that the diversity in the phrase- 
ology of the act of 1799 and the act of 1853 
is this: by the former act, witnesses sum- 
moned to attend court were entitled to a 
certain per diem compensation, and mileage 
to and from the place of holding court; and 
by the .latter act, they are allowed, "for 
each day's attendance in court, or before 
any officer pursuant to law," mileage at the 
rate of five cents per mile in going to and 
returning from court. But clearly, the lan- 
guage of the two sections is of the same legal 
import In the one, Is required expressly 
the service of a summons; in the other, the 
witness must attend "pursuant to law." 
Now, by every just rule of grammatical 
construction, these words must be held to 
apply, both to witnesses attending a court, 
and to those attending before an officer hav- 
ing authority to summon witnesses. In ei- 
ther case, to entitle them to compensation, 
they must attend, pursuant to law, and not 
merely on the request of a party without pro- 
cess. The words of the act of 1853 are more 
comprehensive than those used in the old 
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law, and were adopted to supply an obvious 
omission in that law. The old law did not 
provide for the case of a witness attending 
before a master In chancery, commissioner, 
or other officer, authorized for any purpose 
to call witnesses before him; nor did it pro- 
vide for a witness attending before a court, 
under a recognizance by which he was legal- 
ly bound to attend. These eases are plainly 
embraced in the act of 1853. But clearly 
there is not a word in that act, from which, 
by any just reasoning, it can be inferred that 
a witness who voluntarily attends, can claim 
per diem compensation, or allowance for 
traveling. 

The case of Whipple v. Cumberland Cotton 
Co. [Case No. 17,515], referred to by the 
counsel for the defendants, does not sustain 
the taxation of the witnesses' fees in the case 
before the court The decision of Judge Sto- 
ry was to the effect, that if a material wit- 
ness for a party residing in another state, or 
more than one hundred miles from the place 
of holding court is summoned to attend 
court, his travel may be allowed and taxed 
to his place of residence. This rule was al- 
so recognized by Judge "Woodbury, in Hatha- 
way v. Roach [Id. 6,213]. In these cases, 
however, the witnesses were actually served 
with process requiring their attendance, 
though it does not appear in the reports 
whether they were summoned within or 
without the district And this accords with 
the practice in this court. If a witness 
whose residence is not at the place of hold- 
ing court is summoned there, he is allowed 
mileage for returning to his home, but not 
for coming to the court. And, by a liberal 
construction of the statute, return travel has 
been allowed, even beyond the limits of the 
district for which the court was held. But 
it has never been held by this court or any 
other, that the fees of a witness attending 
merely by the request of a party, without 
subpena, can be legally taxed against the los- 
ing party, as a part of the costs for which 
he Is liable. Such a witness, under the act 
of 1799, is not "summoned," and under the 
act of 1853 does not attend court "pursuant 
to law." 

The construction contended for by the de- 
fendants' counsel would not only conflict 
with the plain reading of the acts referred 
to, but would open the door to great abuses. 
If a party in any ease could, by mere re- 
quest, procure the attendance of any num- 
ber of witnesses, from remote parts of the 
country, and tax their travel to" his adver- 
sary in case the judgment was against him, 
he would not only be subject to a ruinous 
amount of costs, but might be taken wholly 
by surprise at the trial. No process having 
been ordered to procure the attendance of 
the witnesses, he could not anticipate their 
presence, and would have no means of con- 
tradicting or counteracting their evidence. 
There is no principle of public policy or jus- 
tice justifying such a practice. If a wit- 
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ness resides out of the district in which the 
court is held, or at a greater distance than 
one hundred miles from it, the act of con- 
gress authorizes his deposition to be taken 
and used on the trial. It is undoubtedly 
true that it is often desirable to have the 
personal presence of a material witness, as 
the oral examination before the court and 
jury is more satisfactory than his testimony 
presented in the form of a deposition. But 
this is for the benefit of the party who 
wishes the testimony thus exhibited. He 
can not, however, avail himself of this ben- 
efit at the expense of his adversary. If he 
brings witnesses into court without process, 
he must pay them for their attendance. He 
may relieve himself from this burden In part 
at least, by causing them to be served with 
process after they come within the district 
This, however, the defendants, for reasons 
best known to themselves, failed to do, and 
the witnesses, therefore, who attended, can 
be regarded only as mere volunteers, and 
their fees can not be taxed against the plain- 
tiffs as a part of the legal costs. The plain- 
tiffs' motion to retax is therefore sustained, 
and the fees of these witnesses will be ex- 
cluded from the taxation. 

I have yet to consider the motion by the 
defendants, to include in the taxation the 
expense of procuring models of sleeping 
cars, and copies of patents from the patent 
office. These, it is insisted, were necessary 
for" their defense, and were obtained by 
them in good faith; and that they should 
be indemnified for this outlay. The issues 
presented by the pleadings were no doubt 
numerous and somewhat complicated, by 
reason of the number of distinct improve- 
ments, which were claimed as embraced in 
the four patents held by the plaintiffs. The 
novelty of all these improvements was in 
issue, under the various notices given by the 
defendants, and it was, doubtless, necessary, 
in sustaining their defenses against the al- 
leged infringements, to exhibit these models 
to the jury. It would materially assist 
them in coming to a conclusion as to the 
novelty of the claims of the patents. The 
defendants allege that they procured these 
models at an expense exceeding six hundred 
dollars. Can this be taxed to the plaintiffs 
as a part of the legal cost in the case? 
There is no statutory provision by which 
such an expenditure is taxable as costs; and 
it is perhaps within the discretion of the 
court to tax them, if necessary to the pro- 
cesses of justice. It does not occur to me 
that this question has before been present- 
ed for the decision of this court. Nor are 
any authorities referred to, which sustain 
the claim of the defendants* counsel to the 
extent urged by them. It is obvious that it 
would subject litigants In contested patent 
cases to onerous burdens, if either party was 
permitted, ad libitum, to procure models, 
and tax his unsuccessful adversary In the 
case with the entire expense. I am not 
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aware that any of the courts of the United 
States have given any sanction to such a 
principle. The case of Hathaway v. Roach 
[supra] is referred to by counsel, but clear- 
ly it does not sustain the claim of the de- 
fendants In this motion. That was an ac- 
tion for the infringement of the plaintiff's 
exclusive right to certain improvements in 
a stove, for which a patent 'had been grant- 
ed. The defendant had procured several 
models of stoves, to be used on the trial, 
and the expense of these had been taxed in 
the bill of costs. Judge "Woodbury held, 
that so far as these were models of stoves 
described in the plaintiff's patent, as the 
plaintiff was not bound to exhibit them, it 
was proper for the defendants to produce 
them to be used on the trial. To that ex- 
tent he held, that the expense was properly 
carried into the taxation of costs. These 
models, the learned judge remarks, were 
likely to be beneficial in explaining the pat- 
ent, and were competent evidence of its co- 
incidence or difference compared with other 
stoves, as they related to the doings of the 
plaintiff himself on the subject of his pat- 
ent. The judge proceeds to say: "If other 
models are taxed, I do not think them proper 
items for the bill of costs, any more than 
the drawings of other patents procured, or 
the books which describe them; they all be- 
ing rather arguments than proofs." 

I concur with Judge Woodbury in the case 
cited. It is reasonable and just, that so far 
as the defendants in this case have, in good 
faith, procured models of sleeping cars, or 
improvements therein, embraced in the four 
patents, for the infringement of which the 
plaintiffs have brought suit, they should be 
indemnified, and to that extent the expense 
of the models may be included in the taxa- 
tion. The court is not Informed how many, 
if any, of the models procured by the de- 
fendants, fall within the rule prescribed. If 
necessary, it can be referred to a competent 
expert to inquire and report, as to the num- 
ber and cost of the models procured by the 
defendants, which correspond with the Im- 
provements described in the plaintiffs' pat- 
ent, and are claimed by the patentee as his 
inventions. 

As to the copies of patents obtained by the 
defendants from the patent office, I do not 
know of any principle or any precedent by 
which the expense can be taxed as costs in 
the case. I am not aware of any case in 
which it has been allowed in this court, nor 
of any authority which sanctions it If the 
motion now made includes the expense of 
copies of the plaintiffs' patent, it can not be 
allowed, for the obvious reason that the plain- 
tiffs are bound to exhibit these as a necessary 
part of their evidence, and there could be no 
necessity that the defendants should procure 
them. If they are copies of patents for other 
improvements, not included in the patents 
held by the plaintiffs, they are clearly within 
the decision of the court in the case of Hath- 



away v. Roach, before referred to, and tbe- 
expense must be excluded from the cost-bill* 
If the defendants deemed these copies neces- 
sary in making their defense, the plaintiffs- 
can not be held chargeable with their cost. 
It is possible that there may be circumstances, 
which being made known to the court before- 
the trial of the case, an order would be made- 
authorizing the procurement of copies of pat- 
ents or other documents, the cost of which, 
might be taxed in the case, to await the result 
of the trial. Without such previous order, I 
am clear, they can not be properly includes 
in the taxation. This part of the defendants'" 
motion is therefore overruled. 



Case No. 17,986a. 

WOODRUFF v. BENTLEY. 

[Hempst. lllji 

Superior Court, Territory of Arkansas. Jan., 
1831. 

Detinue — When Lies. 

1. Detinue lies against a person who has 
quitted the possession of property prior to the 
institution of suit. 

2. If a defendant has been legally evicted, or 
returned the property before suit, this will bar 
the action. 

Appeal from Pulaski circuit court. 
[Action by George Bentley against William 
E. Woodruff.] 

Before JOHNSON, ESKRIDGE, GROSS, 
and BATES, JJ. 

CROSS, J. This was an action of detinue- 
brought by the appellee against the appel- 
lant, in the Pulaski circuit court, for the re- 
covery of a negro boy. The suit was com- 
menced on the 22d February, 1830, and at 
the following June term, a verdict and judg- 
ment were recovered by the appellee. From 
the bill of exceptions taken by the appellant 
during the trial, it appears that the judge of 
the circuit court instructed the jury, that if 
they found from the evidence that the negro 
slave in contest was the property of the- 
plaintiff, and that the defendant had posses- 
sion of said slave in December or January 
last, although he might not have been in his 
possession at the date of the writ, they ought 
to find for the plaintiff, &c. In giving these- 
instructions, it is contended that the court 
erred: First, because the appellant had re- 
stored the negro to the person from whom 
he had received him, in whose power it was- 
te have affected a legal eviction before the- 
commencement of the suit; and second, that 
the relation of bailor and bailee existed be- 
tween the appellant and a certain Thomas 
Mathers, to whom the negro had been re- 
turned. The evidence, as collected from the 
bill of exceptions, is, that the appellee sent 
the negro in contest to a certain Thomas 
Mathers, his son-in-law, on the 23d Decem- 

i [Reported by Samuel H. Hempstead, Esq.} 
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ber, 1827, where he remained in his employ 
and possession until October, 1829, when be 
(Mathers) hired him to the appellant. The 
negro remained in the possession of the ap- 
pellant, under this contract of hirage, until 
the early part of January, 1830, when a man 
by the name of Harris came and demanded 
him, stating that he had purchased him from 
the appellee, upon condition that he could 
get peaceful possession of him. Appellant 
refused to deliver up said negro, declaring 
that he would deliver him to no person with- 
out an order from Mathers. A few days aft- 
erwards Mathers was seen in possession of 
the negro, on the way to his residence in 
Conway county. Two weeks thereafter he 
sent the negro to Little Rock, where appel- 
lant resides, with directions that the appel- 
lant would hire him, or that he should hire 
himself to some other person. The negro 
came to appellant's, and remained with him 
five or six days; when Chester Ashley put 
him in possession of the Messrs Elliots, un- 
' der a previous contract of hirage from said 
Mathers. In January preceding the com- 
mencement of the suit, the appellee called 
on Mathers, and told him to send home his 
negro, then in his possession. The question 
is, are the instructions given to the jury by 
the judge of the circuit court correct, when 
applied to the facts above detailed? 

It is certainly a well-settled principle, that 
detinue lies against a person who has quit- 
ted the possession of the property prior to 
the institution of the suit. Com. Dig. tit 
"Act," 364; Bastiev. Lambert, 1 Wash. [VaJ 
176. When, however, the defendant has 
been legally evicted before the institution of 
the suit, it would operate as a bar, and a 
recovery could not be had in detinue. Id. 
116. And so where the relation of bailor 
and bailee exists, a return of the property 
by the bailee would bar the action, and aft- 
er a demand made by a person who had 
title. 1 Bac. Abr. tit "Bailment," 375; Rolle, 
Abr. 607; 2 Bos. & P. 462. 

This doctrine, as was justly remarked by 
the counsel for the appellant, is founded in 
the best policy. Were it otherwise, a door 
would be open placing it in the power of cor- 
rupt individuals, by combining, to practise 
incalculable frauds and impositions upon so- 
ciety. Besides, it would greatly impair the 
beneficial relations growing out of contracts 
of hirage, or any other species of bailment 
But does the evidence in this ease show that 
the appellant was legally evicted, or that he' 
stood in the attitude of a bailee and returned 
the property to Mathers, the bailor? We 
think not His contract for the hire of the 
negro took place in October, 1829, under 
which he remained in possession until some 
time in January following. A demand was 
then made by Harris, who alleged that he 
had purchased from appellee. Shortly after- 
wards appellant returned the negro to Math- 
ers. With this return the relation of bailor 
and bailee ceased; and if nothing further 



had appeared from the evidence, we would 
be disposed to reverse the judgment. But it 
did not close at this stage of the transaction. 
After the return of the negro, the appellee 
called on Mathers for him, and immediately 
afterwards he was sent back to appellant, 
without any contract or obligation on the 
part of Mathers to do so. He remained in 
the possession of, or, to use the language in 
the bill of exceptions, stayed with the appel- 
lant five or six days. The appellee, it seems, 
ascertained in the mean time where his prop- 
erty was, and, intent upon requiring it in 
specie, brings suit against the appellant 
But before the writ was sued out, the negro 
is taken by Ashley, and by him placed in the 
hands of Messrs. Elliots. The appellant, 
therefore, had not been legally evicted prior 
to the institution of the suit; nor ean he 
be regarded, under the circumstances, as 
having stood in the attitude of a bailee. 
Mathers himself appears to have held the 
negro only in that character under Bentley, 
as his bailor. And the appellant was ap- 
prised of his (Bentley's) claim before the ne- 
gro came to his possession the second time. 
It is questionable whether he was not under 
this state' of case, equally responsible with 
Mathers to Bentley. We are, therefore, of 
opinion that the instructions of the circuit 
court given to the jury, when applied to the 
facts of the case, are substantially correct 
Judgment affirmed. 
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Case Mb. 17,987. 

WOODRUFF v. The LEVI DEARBORN. 

[4 Hall, Law J. 88.] 

District Court, D. Georgia. July 17, 1811.1 

Vessel ist Port — Lien for Supplies. 

Where cordage and other materials are fur- 
nished, at the instance of the owner, to a ves- 
sel not on a voyage, but lying within the body 
of a county, no lien on the Tessel is created, so 
as to affect her in the hands of a bona fide 
purchaser, without notice. 

In admiralty. 

Mr. Charlton, for claimant argued, (1) 
Whether the admiralty court has jurisdic- 
tion? (2) Whether, if a jurisdiction can be 
sustained, there can be a lien on this ship, 
under the particular facts and circumstances 
of the case? 

First point As to the question of juris- 
diction: The admiralty proceeds in rem, and 
therefore, if these are not charges upon the 
ship in specie, the court has no jurisdiction. 
The most important matter under this head 
which presents itself for the consideration 
of the court, is, whether it is to proceed 
according to the principles and doctrines of 
the civil law, as it obtains in those nations, 

i [Afiirmed in Case No. 17,9S8J 
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which have made It the foundation of their 
jurisprudence, or according to the maritime 
law, as it has been adopted and explained 
by the courts of Great Britain. If, accord- 
ing to the civil law, it is admitted that the 
ship is specifically liable. Abb. Shipp. (Story's 
Ed.), and the authorities there cited, 151-153. 
It fs contended that the same doctrine has 
been adopted by the English courts in the 
ease of Rich v. Coe, by Lord Mansfield. 
Oowp. 636. It is there laid down that the 
person supplying necessaries, has three reme- 
■dies: 1st Against the owner. 2d. Against 
the master. 3d. Against the ship. But this 
ease appears not only to have been subverted 
by other decisions, but by a subsequent de- 
eision of Lord Mansfield, himself. Wilkins v. 
Carmichael, 1 Doug. 101, cited in Abb. Shipp. 
<Story's Ed.) 158. 

In this case, Lord Mansfield, after stating 
the reason why the master should not be 
permitted to retain the ship, adds that if 
"there was any hen originally, it was in the 
carpenter, and he, by giving up the posses- 
sion, had parted with the lien, if he ever 
had one." Here is a strong doubt suggest- 
ed whether even the carpenter, whose labour 
enables the ship to prosecute her voyage, 
ean resort, specifically, to the ship; and it 
is impossible to reconcile this case with the 
■opinion expressed in Rich v. Coe, because in 
the conclusion of this case his lordship ob- 
serves: "Work done for a ship in England 
is supposed to be on the personal credit of 
the employer." The supplies in Rich v. ,Coe 
were furnished in England; the treble secu- 
rity was therefore as inapplicable in the one 
ease as the other. Mr. Abbot considers this 
latter case subversive of the former. Abb. 
Shipp. 153. * 

In Westerdell v. Dale, 7 Term R. 312, 
Lord Kenyon questions the authority of Rich 
v. Coe, as establishing the principle upon 
too broad a basis. Abb. Shipp. 153. A ship- 
wright who has taken a ship in possession 
to repair it, may retain that possession un- 
til he is* paid, but if he parts with the pos- 
session, he abandons also his hen upon 
the ship itself. So it is with a tradesman 
furnishing supplies. Id. The master may 
hypothecate for supplies and repairs abroad; 
but if the ship is within port, infra corpus 
■comitatus, they are not a lien or charge on 
the ship. Hoare v. Clement, 2 Show. 338; 
Abb. Shipp. 154. In Watkinson v. Berna- 
diston, the law is clearly laid down: "That 
if a ship be in the river Thames, and money 
is expended there, either in the repairing, 
fitting out, new rigging, or apparel of the 
ship, this is no charge upon the ship, but 
the person thus employed, or who finds these 
necessaries, must resort to the owner there- 
of for payment, and in such a case, In a suit 
in the court of admiralty to condemn a ship 
for the non-payment of the money, the courts 
of law will grant a prohibition." 2 P. Wms. 
case 107, p. 367. The law contained in this 
-decree was considered to be so well estab- 



lished, that the reporter observes: "It was 
decreed by the master of the rolls, and seem- 
ed to be admitted by the counsel on both 
sides." See, also, Buxton v. Snee, 2 Ves. 
Jr. 521, in notes. The Scotch Case, Abb. 
Shipp. 159, and Ex parte Shank, 1 Atk. 234. 

The doctrine of these cases does not appear 
to have been shaken by any of the later de- 
cisions in the admiralty of England. The 
case of The John, 3 C. Rob. Adm. 288, was 
an application by material men against the 
proceeds remaining in the registry. In this 
case Sir Wm. Scott observes: "I find, that it 
has continued to be the practice of this court 
to allow material men to sue against remain- 
ing proceeds in the registry, notwithstand- 
ing that prohibitions have been obtained on 
original suits instituted by them." This Is 
a proceeding of material men, by original 
suit, against the Levi Dearborn, and if in- 
stituted in the admiralty of England would 
be a ground for prohibition, according to 
the admission of Sir William Scott and the 
authority of all the cases, with the excep- 
tion of Rich v. Coe. In The Favourite, 2 C. 
Rob. Adm. (Am. Ed.) 232, it was said by 
Dr. Swabey, that material men, by the in- 
dulgence of the court, may be allowed to be 
paid out of proceeds in ,the hands of the 
court, although they would not be allowed 
to proceed originally against the ship. Sir 
Wm. Scott admits this to be true, where 
there remained an "undisputed surplus, aft- 
er payment of the debt, which was the 
original cause of action," and no person ob- 
jecting. (For the meaning of "material 
men," see the note a in the same page.) 
There has been no decision on the subject 
by the supreme court of the United States. 
There are two, however, one in the district 
court of Maryland, and the other in the dis- 
trict court of Pennsylvania, which are re- 
lied upon by the opposite counsel, as sup- 
porting the claim to jurisdiction. In the 
former it was decided by Judge Winchester 
that a shipwright has a lien on the ship for 
repairs in a port of the United States (Ste- 
vens v.The Sandwich [Case No. 13,409] note), 
and it is contended that a similar opinion is 
expressed in the latter, by Justice Peters 
(Gardner v. The New Jersey [Id. 5,233]). 
Anything that emanates from so great a man 
as was Judge Winchester, must carry with 
it a great weight of respect and authority, 
but the principles of this decision are found- 
ed upon the doctrines of the civil law, which 
cannot be received in our "country; and it 
must also be remarked that Zouch, upon 
whose authority the learned judge principal- 
ly relies, does not state correctly the practice 
of the English courts, which he brings in to 
the aid of the civil law opinions. Be this, 
however, as It may, we have only the iso- 
lated opinion of Judge Winchester in opposi- 
tion to the whole current of English adju- 
dications, and what .the whole profession 
have been in the habit of considering the set- 
tled and established law and practice of this 
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country. An opinion directly opposite to 
that of Judge "Winchester is expressed in the 
case of Shrewsbury v. The Two Friends [Id. 
12,819] (admiralty court of South Carolina), 
in which all the leading British decisions are 
cited, and commented on by the learned 
judge with considerable ability. It results, 
I think, from a view of all the cases, and 
the reasoning in support of them, that this 
court has no jurisdiction. 

Second point. But if the court should be 
of a different opinion, then we contend that 
the peculiar circumstances and facts of this 
ease will exempt the ship from any liability. 
The lien attempted to be imposed must be 
predicated upon the idea of there being an 
owner and a master: for the treble se- 
curity is against the owner, the master, and 
the ship. Now we say that at the time these 
repairs were made and supplies furnished, 
there was not, legally and technically speak- 
ing, either owner or master. This will ap- 
pear from a short history of the case, as it 
was presented to the court on a former occa- 
sion. This ship was formerly called the Lit- 
tle Sally, owned by British subjects, and 
condemned in the admiralty for an infrac- 
tion of the non-intercourse law. At the sale, 
pursuant to the decree of condemnation, she 
was knocked off to a Mr. C. H. Fisher, who 
previous to the obtainment of a title from 
the marshal transferred his right to the pur- 
chase, to a Mr. A. W. Seribner, who was put 
in possession of the ship, and appointed 
Iiightbourne as master, in contemplation of 
an intended voyage. During the period of 
this possession by Seribner, the repairs and 
supplies, the subject of the present litigation, 
were made and furnished, upon the contract 
of Seribner, or the master Lightbourne. On- 
ly a small part of the sum which Seribner 
had agreed to pay Fisher for his purchase, 
was actually paid, and he had no other title 
than the memorandum of an agreement be- 
tween him and Fisher, and the possession 
which he. had obtained. The balance being 
demanded by the custom-house, and no fur- 
ther payment having been made by Seribner, 
the marshal again took possession, and ad- 
vertized a second sale. In the meantime, the 
present claimant, Mr. John H. Dearborn, 
agreed to pay into the custom-house, the 
amount of the sum for which Seribner had 
purchased the ship of Fisher. This proposal 
was acceded to by the marshal and the cus- 
tom-house,— a bill of sale was given by the 
marshal to Mr. Dearborn, and a register by 
the collector, under the new name of "The 
Levi Dearborn." The register is dated on 
the 16th of June. From the day of sale then 
to the obtainment of the register, the ship 
was in custodia legis, it was vested in the 
United States, not as owners technically con- 
sidered, but for the purposes of sale. The 
United States cannot be owners, nor, can 
the marshal, or officers of the customs be con- 
sidered as owners, the latter by the express 
Inhibition of the act of congress. Nor, to 



use the language of the civil law, could there 
be even a quasi ownership in the officers of 
the customs, because it would result from 
that doctrine, that the officers of the customs 
could give a bill of sale. Such a power 
would be inseparable from the character of 
ownership. 

It is absurd to contend, that there could be 
an ownership without the power to transfer. 
Now the marshal only could give a bill of 
sale. If neither the government, dr any offi- 
cer representing it, can be considered as 
owners, or owner, there could be no master, 
and consequently no person whose contract 
could impose a specific liability on the ship 
for repairs and supplies. It must be ad- 
mitted that all repairs are made, or supplies 
and necessaries furnished at the request of 
the owners, or master, and that the master 
derives his authority from the owners. Hence 
the law imposes a liability upon both. For 
what purpose is the master appointed? Why, 
to command a ship in the prosecution of a 
voyage. His functions have an extensive re- 
lation to the operations of a ship in the 
course of a voyage: all his contracts must 
bear upon that point. Now, if there were 
no owners, no master could be properly ap- 
pointed where contracts can fix a lien upon 
this ship, because these contracts cannot be 
considered as furnishing the means for the 
employment of the ship in a voyage; and if 
the ship was in the hands of the officer of 
the government, they could not be consider- 
ed as furnishing the means for the active 
employment of the ship, because the ship 
could not be employed by the government, or 
its officer. The liability of the ship (if she is 
liable at all) arises from the contract of the 
owner or the master. The corollary is, that 
there being in this case neither owner nor 
master at the time of the repairs and sup- 
plies, there is no foundation for this admiral- 
ty proceeding. 

On the day of June a bill of sale 

was given to J. H. Dearborn, the. claimant, 
and his complete title is established by the 
exhibition of the register. He has paid all 
the expenses, which the collector admits to 
be due by the ship, antecedent to this trans- 
fer. The question then is, is this property, 
thus guaranteed to him under the faith of 
the United States, to be taken fettered with 
the burthens and contracts, imposed upon it 
by persons claiming an ownership, in direct 
opposition to a judgment of this court; or by 
the person acting as master by virtue of an 
appointment derived from the pretended 
owner? Did the government, the marshal, or 
the collector, previous to the sale to the 
claimant, recognize Mr. Seribner, as the own- 
er, or Lightbourne as his master? Mr. 



, the officer, representing the govern- 
ment, contended, that this court decided on 
a former occasion, that the claim of Serib- 
ner was totally unfounded, and that the ship 
antecedent to the sale to Mr. Dearborn, was 
never out of the legal custody and possession 



[30 Fed. Cas. page 525J 



(Case No. 17,988) WOODRUFF 



of the marshal. Upon what ground of law, 
reason, or justice, then, can this ship in the 
possession of the present owner be made lia- 
ble for antecedent repairs? By parity of rea- 
soning, she could he charged specifically, for 
repairs and supplies in England, or any other 
contract previous to her condemnation, which 
operates as a lien. It results, that the reme- 
dy which these libellants have is confined to 
the persons who contracted with them, and 
that the ship Is discharged. 

Mr. Noel, for libellants. 
Mr. Charlton, for claimants. 

STEPHENS, District Judge. This ship is 
libelled for sundry articles, wort done and for 
a. claim of wages due several seamen; to 
avoid a multiplicity of suits several claims are 
<»nsolidated so as to bring the demands of all 
■or either before the court, against the juris- 
diction of which a plea is interposed In the 
claims of J. H. Dearborn. It was necessary 
to have a full knowledge of "this case, not 
•only to hear argument as to the jurisdiction, 
but to have authenticated and proven the de- 
mands of such of the libellants as were prin- 
cipally before the court, and from which in- 
vestigation the following facts appear. The 
ship Levi Dearborn was formerly called the 
Little Sally, a ship owned by British subjects, 
libelled by the United States for violating the 
non-intercourse law, and condemned as for- 
feited to the United States, in form, and de- 
creed by this court to be sold: which was car- 
ried into effect. It appeared that Mr. A. W. 
Scribner was the first purchaser of this ves- 
sel, and had permission from the collector to 
proceed to lade her, but it also appeared that 
Scribner failed to comply with his contract, 
whereby the marshal re-advertised the ship, 
upon which some compromise took place be- 
tween the parties interested, and John H. 
Dearborn became the purchaser, received the 
■marshal's title and on the 19th of June last 
received a register for the said ship from the 
•custom-house in Savannah. From the time 
Mr. Scribner undertook to be the owner of 
this ship he employs Captain W. Lightbourne 
.as master, and proceeds to prepare the vessel 
for sea, under the name of the Franklin. An 
Account is opened with Woodruff and Brant 
for ship's articles as appears by the exhibit, as 
.also supplies of cordage by Fountain, and 
work and labour by Hewit, a shipwright. All 
these accounts were opened by express direc- 
tion of Scribner, and they are admitted to be 
just by Lightbourne, the captain. It is also in 
evidence that at the time John H. Dearborn 
purchased this vessel he was apprised of some 
demands against her by the collector, which 
were satisfied, and hence became a fair bona 
Ude purchaser. So far as the above relates 
to the libellants mentioned, it appears to be 
the summary of their case. The demands of 
seamen will form another subject of enquiry 
to see if they can proceed for their dues in this 
way. 



The variety of authorities adduced to sup- 
port the libel, and those opposed to it, it should 
seem have compressed all the reading on 
the subject, and which has been illustrated 
with great ability by the gentlemen on both 
sides; indeed, so much so as to leave very lit- 
tle research for the judge on a question of 
real importance taken in every point of view. 
It is to be understood that this court is of 
special jurisdiction and its exercise can only 
extend to maritime cases. All the transac- 
tions between these libellants were, with 
Scribner, the actual and reputed owner living 
in Savannah, the ship was on no voyage that 
caused the injury to repair her, or for the 
supplies to aid her, so as to create any lien on 
the vessel whatever: the whole was a con- 
tract within the body of the county, a part of 
a sovereign state, whose constitution and laws 
afford daily an opportunity to seek redress in 
the very many tribunals of justice in this city. 
Now as I cannot see this case to be of ad- 
miralty or maritime jurisdiction so as to work 
a lien on a ship lying in the river, because la- 
bour was bestowed and supplies furnished 
the person who exercised an ownership, and 
at his instance, I cannot sustain the libel and 
subject a vessel in the possession of a bona 
fide purchaser for valuable consideration, to 
claims which he never could have supposed to 
have attached to the ship. 

The various opinions that have been afloat 
on the points before me, seem now to be very 
well understood and the reading and result 
well digested in the case before Judge Bee, of 
Shrewsbury v. The Two Friends [Case No. 
12,819], in Charleston, a case very similar to 
the present, and therefore the redress to the 
libellants must be at common law. The libel 
is dismissed, each party paying his own costs. 
As to the seamen, I find there are no ship ar- 
ticles or agreement signed by them, but they 
were daily labourers. They must be referred 
also to those who employed them, as divers 
others, who exhibited demands for various 
supplies to this ship. 

[The decree was affirmed by the circuit court 
on appeal. Case No. 17,988.1 



Case No. 17,988. 

WOODRUFF et al. v. The LEVI DEAR- 
BORNE. 

[4 Hall, Law J. 97.] 

Circuit Court, D. Georgia. Dec. Term, 18H.* 

Admiralty Law — Maritime Liens — Repairs — 
Home asd Foreign Ports. 

[1. The admiralty law cognizable in the fed- 
eral courts is not the civil law of the Roman 
government, hut the admiralty law of Great 
Britain.] 

[2. .There is a maritime lien for material and 
labor furnished in repairing a vessel in a for- 
eign port. The ports of the different states are- 

i [Affirmin g Case No. 17,987.] 
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foreign to each other within the meaning of 
the admiralty law in relation to liens.] 
[Cited in Jane v. The President, Case No. 

18,201; The Jerusalem, Id. 7,294; Leland t. 

The Medora, Id. 8,237; Ramsay v. Allegre, 

12 Wheat. (25 U. S.) 637.] 

[3. Where a British ship was adjudged for- 
feited to the United States and was ordered sold 
by the marshal, but the purchaser failed to com- 
ply with his contract so that a subsequent sale 
was necessary, held that the vessel was subject 
to a maritime lien in the hands of the last pur- 
chaser for materials and labor expended in mak- 
ing repairs between the dates of the two sales.] 

[Appeal from the district court of the Unit- 
ed States for the district of Georgia.] 

[This was a libel by Woodruff & Brant and 
others against the ship Levi Dearborne to 
enforce an alleged lien for repairs. From a 
decree of the district court dismissing the li- 
bel (Case No. 17,987), the present appeal was 
taken.] 

The libel charges, that the ship is answer- 
able specifically for materials furnished and 
work done, in refitting her, between the ninth 
of May and the seventh of June, 1811. 
That the ship Levi Dearborne, formerly the 
Little Sally, a British bottom, was forfeited 
to the United States, and a sale decreed to 
be made, on the eighteenth of April, 1811. 
That she remained unsold. That the mate- 
rials and work were furnished by request of 
the master. The claim states that the ship 
was forfeited, for a violation of the non-in- 
tercourse laws, and sold on the 18th of April, 
1811. That the terms of sale not being com- 
plied with, she was resold on the 18th of 
June last; when the claimant (Dearborne) 
became the purchaser, and received from the 
marshal a bill of sale, dated April 18th. 
That he purchased on the faith of the gov- 
ernment and its ofllcers, without being noti- 
fied of the supplies and repairs alleged in 
the libel. That Captain L. did not take 
t charge of the ship, by authority from the 
claimant, nor was he authorized, by the 
claimant to direct the supplies and repairs, 
but received his authority from Scribner, 
who was in possession. 

Mr. Noel, for the libellant 

It is alleged in the libel and proved by the 
testimony, that when the materials and re- 
pairs were furnished,, there was no respon- 
sibility to the libellants, except that of the 
ship. There was no actual ownership or ex- 
isting operative title. The right acquired by 
the government, by seizure and condemna- 
tion, before sale, was imperfect. Scribner 
was in possession for a short time, but with- 
out title; he had not paid 1Jie purchase mon- 
ey. The actors in this suit did not know, or 
treat with Scribner, as the owner. They fur- 
nished the materials and work on the sole 
credit of the ship. The claim admits that 
Scribner was not the owner, and it is not 
proved that Scribner had assumed payment. 
•Captain Lightbourne did not call for the re- 
pairs and materials, on the credit of any 
other person, but as master of the ship. 



2d. The appellants have a specific remedy 
against the ship, admitting the statement of 
facts made by the respondent. The district 
court has jurisdiction, as an instance court 
of admiralty, to make the ship liable for re- 
pairs and materials. This jurisdiction is de- 
rived from the civil law. In maritime cases 
the courts of the United States are governed 
(except in questions of prize) by principles 
of the civil law, or by positive statutes. Ev- 
ery man who has repaired or fitted out a 
ship, or lent money to be employed in those 
services, has by the civil law, a lien on the 
ship. Abb. Shipp. p. 151; Domat, Civil 
Law, B. 

3d. It may be said that the maritime law 
is a part of the common law of Great Brit- 
ain, and that the common law is the law 
of the United States, where not superseded 
by positive statutes. The correctness of 
these positions shall be considered, after 
having taken notice of the British adjudi- 
cations, upon this subject 

There is no rule of the common law, which 
makes property subject to specific liability, 
or creates a lien by implication, as u security 
for the performance of a contract or pay- 
ment of debt This is a remedy peculiar to 
the civil law. The exercise of it by the 
courts of admiralty early became a source 
of jealousy, and produced the statutes 13th 
and 15th Richard II. Yet we find that even 
the courts of common law disregarded the 
restrictions intended by those statutes, for 
several centuries after they were enacted. 
It has uniformly since been held, that suit 
may be maintained in the admiralty for 
seamen's wages, though the agreement was 
made on land. Rolle, Abr. 533, 2 Bac. Abr. 
181. In Hilary term, 8 Car. II., it was re- 
solved by all the judges, that if suit be in 
the admiralty for building, amending, sav- 
ing or necessary victualling of a ship, against 
the ship herself, no prohibition shall be- 
granted, though this be done within the 
realm. Cro. Car. p. 296. The first case op- 
posed to that decision is Watkinson v. Ber- 
nadiston, 2 P. Wms. 367, afterwards Buxton 
v. Snee, 1 Ves. Sr. 154. Notwithstanding- 
these eases, we find Lord Mansfield declar- 
ing, in unqualified terms, that whoever sup- 
plies a ship with necessaries has a treble se- 
curity: (1) The master; (2) the ship; (3) 
the owner. His lordship adds: "Suppose the 
owner in this case, had delivered the value 
of the goods in specie, to the master, with 
order to pay it over to the creditors, and the 
master had embezzled the money, it would 
have been no concern of the creditors, for 
they trust specifically to the ship, and gen- 
erally to the owners." Cowp. 639; Rich v. 
Coe. Mr. Abbot has mentioned the decision 
~bj Lord Mansfield, in Wilkins v. Carmichael, 
1 Doug. 101, as somewhat repugnant to the 
former. His lordship there is made to say, 
that "work done for a ship in England i& 
supposed to be on the personal credit of the 
employer," the amount of which is, that 
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■work done "where the owner is present shall 
he considered prima facie as done on his 
credit From this review of the adjudged 
cases in England, it must he inferred, that 
the doctrine by which a lien upon the ship 
has been restrained to a foreign ownership 
is not so clearly settled, as stated by Abbot 
Judge Winchester has remarked in Stevens 
v. The Sandwich [Case No. 13,409], that "the 
reports of decisions in that country, are per- 
fectly irreconcilable. That no principle can 
be extracted from the adjudged eases in 
England, whieh will explain or support the 
admiralty jurisdiction, independent of the 
statutes, or the works of jurists who have 
written on the general subject" 

But, however well settled the doctrine 
may be in the British courts, it eannot oper- 
ate here, in repugnance to a principle of mar- 
itime law. From what source do we derive 
those principles? They do not take effect 
here, as a part of the common law of Eng- 
land. The state governments adopted thf 
common law as to all cases to which it is 
adapted. But this is not the medium 
through which the maritime -code has ob- 
tained operation in the United States. The 
courts of the United States are tribunals of 
special jurisdiction. Their powers are de- 
rived, exclusively, from the constitution and 
laws of the United States. Const, art 3, § 
2: "The judicial power shall extend to all 
cases in law and equity, arising under this 
constitution, the laws of the United States, 
and treaties." Various classes of cases are 
specified. Among these are "all eases of ad- 
miralty and maritime jurisdiction, and con- 
troversies between citizens of different 
states, and between citizens and foreigners." 

As to real and personal remedies, no prin- 
ciples of decision are designated by the con- 
stitution—they were left to be prescribed by 
the legislature. The legislature has not pre- 
scribed. The lex loci has therefore neces- 
sarily been resorted to by the courts, and in 
most cases which have arisen,, the common 
law has prevailed, not as the law of the na- 
tion, but as the law of the place— not of the 
state where the court sits, but as the law 
of the place where the cause of action may 
have arisen, in whatever clime, or tinder 
whatever government Respecting maritime 
cases, principles of decision were recognized 
and adopted by the letter of the constitution. 
The terms there used are "cases of admiralty 
and maritime jurisdiction." These terms re- 
late to a jurisdiction, peculiar in its opera- 
tion, and in the principles by whieh it adju- 
dicates. They essentially appropriate to that 
jurisdiction, those peculiar principles which 
characterize "admiralty and maritime cas- 
es," and by which alone they must be de- 
cided. Hence, if congress should by law 
enact, that a cause of action arising on the 
high seas, shall be cognizable by courts -pro- 
ceeding according to the course of the com- 
mon law, would not such provision, .by de- 
stroying the principle of decision, break 
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down a jurisdiction created by the constitu- 
tion? We infer, that the maritime code is- 
the law by which the right of the libellants- 
is to be decided. That this, system oper- 
ates, not as it does in England, as a set of 
customs, forming a part of the lex non scrip- 
ta, but as a separate and distinct code. 

Mr. Harris, for claimant, commenced his- 
argument, and was stopped by the court 

JOHNSON, Circuit Justice. It must be con- 
ceded, that the question made in this cause, 
is one hitherto unsettled in the courts of 
the United States. The argument in sup- 
port of " this libel, has proceeded on the 
ground, that the admiralty law of the United 
States, is the civil law of the Roman gov- 
ernment; but the civil law has undergone 
many changes and modifications, which we 
are not bound to trace. The admiralty law 
of Great Britain is the admiralty law here. 
The lien on vessels for material-men and 
ship-wrights, exists only in a foreign port. 
Where the owner is present and resident the 
common law principle must govern. In such 
case, no lien on the vessel is created. In 
the case of an owner, who, though present,, 
when the work and materials are furnished, 
is transient and non-resident, I am disposed 
to think otherwise, and that in such case, 
the lien attaches. It is proper also to state r 
what shall be deemed a foreign, and what a 
domestic port, as to this question: The sea- 
ports of the different states ought, in this 
respect, to be considered as foreign ports, 
in relation to each other. Charleston, for 
instance, is a foreign port, as to a claim of 
this nature, made in Savannah. In the pres- 
ent ease, the ship must be considered as 
having become a domestic ship from the 
time of the marshal's sale. The decree of 
the district court is therefore affirmed. 
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Ex parte WOODRUFF and COBB. 

[3 App. Com'rs Pat 262.] 
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Patents — PBiourrr op Iitvention — Effect of 
Caveat. 

[1. When a caveat is not general enough in its- 
terms to cover a principle or a class, but is pre- 
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cise and definite in every detail of an agreement 
.and combination of parts, which are severally 
familiar, and the patentability of the invention 
depends on the particular combination alone, 
the caveator cannot, after applying for a patent 
Tiot varying in any respect from the caveat, 
claim that the caveat protected anything more.] 

[2. A caveat will protect only one of several 
distinct patentable subjects falling within its 
.general scope, though in connection with other 
circumstances it may furnish strong proof of his 
claim to priority in another invention in the 
same line.] 

MERRICK, Circuit Judge. The appeal in 
this cause is from a decision of the commis- 
sioner of patents awarding priority of inven- 
tion to Zenos Cobb, patentee, over T. T. 
Woodruff, applicant for an improvement in 
-convertible seats or couches for railroad ears. 
The only point presented" by the reasons of 
-appeal and the commissioner's response to 
those reasons is the question of priority of 
Invention. Whether in the present state of 
the mechanic arts, in view of numerous con- 
trivances for reclining seats and convertible 
•couches as used in railroad cars or else- 
where, there be any patentable novelty, in 
the devices now under consideration, I have 
not been directly called upon to determine, 
.and therefore I prefer to pass over that 
■question, which seems to have been conceded 
to the parties by the office, inasmuch as the 
•conclusions I have reached upon the ques- 
tion of novelty will probably occasion a con- 
test before the courts, when this enquiry can 
be more satisfactorily made than upon the 
record as now made up before me. 

To prove the date of his invention, Wood- 
ruff relies upon a caveat filed by him in the 
office in the month of February, 1857, re- 
versed in 1857, renewed in 1858, as contain- 
ing the devices in question, and also upon 
the testimony of two witnesses. Cobb 
stands entirely upon the date of his appli- 
cation dated June 8th, 1858. The precise de- 
vice caveated by Woodruff in 1858, was pat- 
ented to him May 31st, 1859, in the very 
words of the caveat, and, if his present in- 
vention is so embraced by the caveat, it 
-would seem to follow that the patent, being 
in the same words as the caveat, must neces- 
sarily cover and protect his present claim, 
.and that it is therefore not the subject of a 
separate patent. To avoid this consequence, 
the applicant contends that a larger inter- 
pretation is to be given to a caveat than to 
sl patent, in order to cover a party's claim 
to priority of invention if he subsequently 
matures anything patentable to which the 
■caveat may be construed to apply. With 
-whatever force such argument might operate 
Tvhere a caveat is in general terms, describ- 
ing an object imperfectly contemplated and 
not yet reduced to precise shape, yet when 
the caveat is not general in its terms, so as 
to cover a principle or a class, but is precise, 
•definite, and minute in all the detail of ar- 
rangement and combination of parts which 
severally are familiar, and for the accom- 
plishment of a principle of no special novel- 



ty, and standing on the particular combina- 
tion alone for its patentability, the office has 
no suggestion from the caveat of anything 
beyond what is described in it, and when 
the party follows up that caveat by a pat- 
ent, without any variation therefrom, he 
himself would seem to be estopped from say- 
ing that the caveat protected anything more. 
Unless it should be held that one caveat 
may cover two or three or an indefinite .num- 
ber of distinct inventions, which I am not 
aware has ever been asserted successfully. 
I presume the most that could be said for 
a caveat is that it will directly protect only 
one of several distinct patentable subjects 
falling within its general scope at the elec- 
tion of the party, inventing them, although 
indeed, connected with other circumstances, 
it may furnish strong adminicular proof in 
favor of his claim to priority from the other 
over another invention in the same line. 
This leads me to consider the position taken 
hj the office, that the caveat is proof that 
the party had invented nothing else than 
what he has described in his caveat. Stand- 
ing by itself, Of course, the caveat furnishes, 
as I have already intimated, no proof in 
favor of the caveator upon his other con- 
current invention, but when that other in- 
vention is so very close to the first as to 
occasion a doubt whether it might not be 
considered as one of the several modes in 
which the inventor contemplated the appli- 
cation of the principle by which his machine 
may be distinguished from other inventions, 
this very small additional proof will be po- 
tential in determining the contemporaneous 
date of his second invention. In the present 
case I find in the testimony of the witnesses, 
considering the very close resemblance be- 
tween the pending application and that de- 
scribed in the caveat, enough to satisfy my 
mind that Woodruff had developed fully in 
his own mind the invention covered by his 
present application as early as December, 
1856, and that he fully described it to others 
in such manner that any one skilled in the 
business could from that description con- 
struct the device in question long before the 
invention of Cobb, and that he set about 
embodying that description in a working 
model certainly nearly as early as February, 
1858, and that all the essential parts were 
completed before Cobb's, and the .whole per- 
fected, with reasonable diligence by the 
month of October, 1858, which perfecting 
with reasonable diligence being by relation 
earried back to the commencement of the 
model, if not to the very date of the procla- 
mation of the matured idea, is sufficient to 
show that by many months Cobb was antic- 
ipated. I refer particularly to the answer 
of the witness Dykeman to 24th, 25th, and 
26th interrogatories in chief, 9th and 10th 
cross and 28th direct, and the answer of 
George J. Woodruff to 6th, 7th, 8th, and 9th 
interrogatories in chief. The suspicions to 
which this testimony would be obnoxious, 
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standing alone, is relieved by the conclusive 
proof furnished by the caveat, and the two 
prior patents of Woodruff, of December 21st, 
1856, that he already occupied a large space 
in this particular field of invention, and that 
he for this reason is not to be distrusted as 
a pirate of other people's ideas. 

Now, for the reasons aforesaid, I hereby 
certify to the Hon. William D. Bishop, com- 
missioner of patents, that having assigned 
"the 15th of December for hearing said ap- 
peal, and having, at the request of both par- 
ties, postponed the hearing until the 6th of 
January, they were both present and argued 
the case by oral and written arguments, and 
having fully considered the premises, I am 
of opinion that there is error in the decision 
of the office in awarding priority of inven- 
tion to Zenos Cobb, and said judgment is 
hereby reversed, and priority of invention 
is hereby adjudged in favor of T. T. Wood- 
ruff, and a patent is directed to be issued to 
said Woodruff as prayed. 
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Case No. 17,990. 

In re WOODS. 

[7 N. B. R. 126; 29 Leg. Int. 236; 20 Pittsb. 
Leg. J. 21.] i 

District Court, E. D. Pennsylvania. 1873. 

Acts op Bankruptcy— Negotiable Papek— Sus- 
pension of Payment — Pkooukement 
op Judgment. 

1. The owner of oil lands, who divides it into 
leaseholds and receives the rent in oil, is not a 
trader within the meaning of the bankrupt law 
[of 1867 (14 Stat. 517)], inasmuch as he deals 
only in the products of his land. Hence, he 
does not commit an act of bankruptcy by any 
suspension of payment of his negotiable paper 
for a period of fourteen days, however multi- 
plied the transactions of his business through 
the leases, and however extended his credits. 

[Cited in Gardner v. Cook, Case No. 5,226.] 

• 

2. Although the assets of a debtpr may be 
rightly estimated at four times the amount of 
his debts, yet he is insolvent if unable to meet 
his engagements as they accrue and become 
due. 

3. The procuring or suffering a judgment to 
be obtained against him by a debtor, without 
giving any 'warrant of attorney, is not in it- 
self an act of bankruptcy; yet, if he directly 
or indirectly assists or facilitates the obtaining 
of judgment on which an execution has follow- 
ed, this may be evidence in support of an alle- 
gation that he has committed an act of bank- 
ruptcy by procuring or suffering his property to 
be taken in execution. 

G. H. Vanzant and J. M. Moyer, for cred- 
itors. 

L. R. Fletcher, G. W. Wollaston, G. S. 
Selden, and Mr. Woods, for debtor. 

i [Reprinted from 7 N. B. R. 126, by permis- 
sion. 20 Pittsb. Leg. J. 21, contains only a 
partial report] 

30 Fed.Cas.— 34 
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CADWALADER, District Judge (charging 
jury). We are living in an extraordinary 
age, and there has not often occurred a more 
striking example of the good or evil spirit 
of the age than this case. Here is a gentle- 
man who seems to be unable to pay his cred- 
itors their dues, but who was in the year 
eighteen hundred and sixty-nine in such a 
condition that he paid an income tax on one 
hundred and sixteen thousand dollars. In 
less than two years we find his note for the 
small amount of one thousand four hundred 
dollars ' discounted for his own accommoda- 
tion at two per cent a month; and we find 
all his corporeal moveable effects at the 
place where he resides, sold by the sheriff for 
less than one thousand three hundred dol- 
lars. If he has committed an act of bank- 
ruptcy, there perhaps never was a case re- 
quiring more urgently the application of the 
salutary principles of the bankrupt law. 
The most salutary tendency of this law is 
to prevent overtrading. In this respect its 
operation will be gradual, but must be highly 
beneficial. When relations and friends of a 
debtor, and when capitalists who, without 
affection or friendship, would make profit 
from his embarrassments, learn that they 
cannot be secured a preference out of the 
wreck of his affairs, they will not furnish 
him the means of overtrading. So long as he 
could, by securing advances and accommo- 
dations, obtain them, the temptation to at- 
tempt to retrieve his losses, by doubling his 
investments, was, before the enactment of 
the bankrupt law, irresistible; and the sys- 
tem of business was that of mere gambling 
adventure. But when a debtor who suffers 
losses knows that he cannot prefer his rela- 
tions and friends, and when capitalists know 
that they cannot, without risk, assist him to 
the injury of other creditors, he will stop his 
business in season to give a fair dividend to 
all his creditors, and thus make a fair set- 
tlement with them in the court of bankrupt- 
cy, or much of tener out of it. Thus, in the 
course of time, few judicial bankruptcies 
will oceur. If this gentleman has been as- 
sailed by misfortune, or has suffered disap- 
pointment without any fault of his own, and 
if he rightly estimates the ultimate value 
of his assets at four times the amount of his 
debts, he nevertheless admits his inability 
to meet his engagements as they accrued and 
became due. He was therefore insolvent, 
within the meaning of the bankrupt law. It 
is true, as his counsel urge, that he was un- 
der no obligation to file a voluntary petition 
in bankruptcy. But if he has committed an 
act of bankruptcy he is liable to be made 
a bankrupt involuntarily, and it is, in that 
case, the right of his creditors that his es- 
tate should be administered in the court of 
bankruptcy. Either the bankrupt law should 
not exist, or it should be thus applied. Oth- 
erwise creditors may starve while their debt- 
or is building castles in the, air. This, and 
other general suggestions which I have 
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made, may or may not be material to tlie 
decision of this case. It is for you, as men 
of business, to determine their materiality 
or immateriality. 

One of the alleged acts of bankruptcy is, 
that this debtor has, within the meaning of 
the thirty-ninth section of the bankrupt law 
of second of March, eighteen hundred and 
sixty-seven, as amended by the act of con- 
gress of fourteenth of July, eighteen hundred 
and seventy, "suspended and not resumed 
payment of his commercial paper within a 
period of fourteen days." It is admitted that 
he suspended payment of his negotiable pa- 
per, and that it remained unpaid more than 
fourteen days before the commencement of 
proceedings in bankruptcy. But the laws on 
the subject have not made this an act of 
bankruptcy unless he was "a banker, broker, 
merchant, trader, manufacturer or miner;" 
and the question discussed by counsel has 
been, whether he was a trader within the 
meaning of these laws. On this point, con- 
sidering the magnitude, multiplicity, and 
commercial semblance of his transactions, I 
have had great difficulty; and, if I have mis- 
taken the law, I hope that my opinion will 
be carefully revised hereafter. My first im- 
pression was, that he was a trader, or that 
there was evidence from which you might 
find him to have been one. He had divided 
fifty acres of oil land into fifty or more sep- 
arate leaseholds, with fixtures put up by 
the lessees, and from these leases received 
at one time an immense income, through the 
factorage or agency of his son, who collect- 
ed in oil, or in cash, one-half of the gross 
avails, and was, nevertheless, largely in ad- 
vance to the father. My first impression, I 
say, was that a person who, in the course of 
such dealings, obtained a credit upon nego- 
tiable paper, whether discounted for his use 
or not, was, in respect of such paper, a trad- 
er, though the only source and subject of his 
dealings might be the products of his land in 
their crude state. But, on further consid- 
eration (reserving the question for my own 
revision or that of others) I instruct you that 
he was not a trader. I think that the word 
"trader" is to be interpreted according to its 
meaning in the English bankrupt law. When 
the interpretation of the word was, in this 
respect, established, lands were not liable in 
England to be sold for their owner's debts, 
and the products of land were not considered 
subjects of trade. Nor did the intervention 
of a factor, and the commercial disposal of 
the products by him, and the accommoda- 
tions which he may have extended as a 
banker, make his principal a trader. On 
this question your verdict will therefore be 
for the alleged bankrupt. 

The other alleged act of bankruptcy is, that 
he has procured or suffered his property to 
be taken in execution with a view to prefer 
one or both of the creditors who sued him 
during his visit to Pittsburgh. The proceed- 
ings in the suits at Pittsburgh were, in form, 



adversary. If they were wholly so in fact, 
and were neither directly nor indirectly pro- 
moted wilfully by him, or facilitated by him, 
with a view to an execution being issued, 
there was no act of bankruptcy. The only 
question to be considered is, whether he pro- 
cured his property to be taken in execution. 
Here a point of law is pressed earnestly by 
his counsel. The creditors allege the act of 
bankruptcy to have consisted in procuring 
the executions to be levied. The point of 
law is founded upon an argument that the 
proof tends only to show that he procured 
the judgments to be obtained. It is objected 
that this is not an act of bankruptcy, and if 
it were one, is not the act of bankruptcy al- 
leged. The act of congress does not make 
it, in itself, an act of bankruptcy for a debtor 
to procure a judgment to-be obtained against 
him; but makes it an act of bankruptcy to 
procure his property to be taken in execution. 
This explains the form of the question. The 
answer to the objection is, that an execution 
is the legal purpose of a judgment, its end 
and fruit, as the old law books say. We can 
judge of men's motives and intentions only 
from the tendency of their acts. We cannot 
dive, say the books, into the secret recesses 
of men's hearts. But we may rationally be- 
lieve that a man designs to do that to which 
his acts tend. Every ordinary person knows 
that a judgment is regularly followed by an 
execution; in other words, that the tendency 
of procuring the judgment is that the exe- 
cution shall follow. If a man is tried for 
murder, the indictment may charge that he 
fired a loaded pistol at the person killed, and 
may not aver that the defendant was the 
person who loaded it. The latter averment 
cannot be necessary. But although there 
may be no direct proof that the defendant 
fired the pistol, yet if it was fired with fatal 
effect the evidence that he fired it may be 
circumstantial. In such a case, proof that 
he loaded it would not be immaterial to the 
question whether he fired it, and might, un- 
der some circumstances, be very material. I 
do not see much difference.between the tend- 
ency of the judgment to produce an execu- 
tion, and that of loading the pistol to produce 
a shot from it, except that in the former case 
there can be no doubt who is the intended 
sufferer. The objection, as a mere point of 
law, is thus explained and answered. But I 
will not state it as an absolute legal infer- 
ence, that a man who procures a judgment 
to be obtained against himself intends that 
an execution shall follow. I will leave it to 
you, whether, in fact, this debtor, directly or 
indirectly, brought about or facilitated the 
obtaining of the judgments at Pittsburgh, 
with a view to their being levied by execu- 
tion at Philadelphia, and with a view to pre- 
ferring these two judgment creditors, or ei- 
ther of them. 

On such a question creditors can ordinarily 
prove such facts only as, if unexplained, 
fairly authorise a reasonable inference of the 



130 Fed. Cas. page 531] 



(Case No. 17,991) WOODS 



procurement and of its purpose. If such 
facts are proved, and the debtor, having the 
means of giving explanation, does not give 
it, the inference against him may sometimes 
be strengthened from the omission. If the 
legal proceedings appear to have resulted in 
anywise from arrangement between debtor 
and creditor who are near relatives, and the 
"same lawyers appear to have been acting for 
both parties, a very full explanation from 
the parties who alone know the details of 
the transaction, has, in the course of pro- 
ceedings under the bankrupt law in other 
cases, been thought necessary in order to re- 
but the inference of procurement If the 
debtor goes to the creditor's lawyer, or the 
creditor goes to the debtor's lawyer, it is 
not easy to say of which of them he was 
counsel or attorney. "Where he appears to 
have acted for both parties, or to have offi- 
ciated between them without any distinct re- 
lation to either of them, this, if unexplained, 
may be evidence that the judgment was 
brought about by an understanding, and by 
the permission and connivance of the debtor. 
The debtor does not ordinarily go to the of- 
fice of the creditor's attorney and allow serv- 
ice to be made on him there unless he means 
to promote the proceeding. These are mat- 
ters for your consideration. There were two 
creditors, one a friend who had been for a 
long time very indulgent to him, the other a 
son. Pittsburgh was not the place of the 
debtor's residence, and not a place where he 
would, under ordinary motives, wish to be 
sued or would facilitate a suit against him, 
unless for some special purpose. It seems 
from the statement of his brother, who was 
counsel on this trial, which was received by 
consent as testimony, that a judgment by 
default can be obtained at Pittsburgh sooner 
than at Philadelphia, where this debtor re- 
sides, and in an easier manner. You will 
consider what counsel on both sides have 
said as to parties and certain of their com- 
panions finding their way concurrently from 
different places to Pittsburgh, while he was 
there, three hundred miles from home. I 
think it perhaps more important to consider 
what occurred there. The debtor and his 
son met at the law office of the debtor's 
brother; an account between the son and the 
father is there speedily adjusted, and is filed 
of record in the suit in which a judgmerit for 
the balance is speedily obtained. The pro- 
cesses were served, one in the office, and the 
other in the street in front of the office of 
the brothers, who were the lawyers. Well, 
gentlemen, it is for you, and not for me, to 
say whether all this requires explanation, 
and whether it has been .satisfactorily ex- 
plained. If you think, upon the facts, that 
explanation was necessary, I then say, that 
in law there is sufficient evidence to author- 
ise you to think so, and to require such ex- 
planation as to satisfy you that there was 
no facilitation of the proceedings by the debt* 
or amounting to the procurement alleged; 



that there was no facilitation intended and 
effected by him. If so, how are the facts ex- 
plained, if explained at all? The son has 
not been examined as a witness. Now it is 
not for me to say which party ought to have 
produced him as a witness. The burden of 
proof was upon the creditors. If they have 
not succeeded without his testimony in- es- 
tablishing a case requiring explanation, they 
have no right to object that he has not been 
examined. But if they have made out such 
a case, it may be proper for you to con- 
sider whether he was not the proper person 
from whom to expect, in great part, the ex- 
planation required. You may desire to know 
what induced him to go back from Pittsburgh 
for his books of account and bring them to 
Pittsburgh, where the account was settled; 
who told him to go for them, and why he 
did it. The debtor himself does not supply 
the omission. He appears to be a pretty can- 
did person, but careless in his recollection. 
In the short time of seven months he had 
forgotten an interview with his son at the 
Monongahela House, and would not now 
have recollected having seen the son there if 
he had not been reminded of it by being 
shown his former deposition. He does not 
profess to recollect all that occurred. On the 
whole, if explanation was reasonably requir- 
able, has it been satisfactorily made? 

There is only one question which you can 
find against the bankrupt. It is whether he 
procured or suffered his property to be taken 
in execution, that is to say, wilfully facili- 
tated it, either directly or indirectly. The 
other facts are not material except as evi- 
dence of the alleged procurement 

The judge then read ten written points up- 
on which he had been requested by the coun- 
sel of the alleged bankrupt to charge the 
jury, and answer each of them in succession. 
The answers were in writing. The substance 
of them is in the above note of the previous 
charge. 

The jury found for the petitioning credit- 
ors on the question whether the alleged 
bankrupt had procured his property to be 
taken in execution; and on the other ques- 
tions found in his favor. 



Case ETo. 17,991. 

WOODS et al. v. BUCKEWELL et al. 

[2 Dill. 38; 7 N. B. R. 405; 6 Alb. Law X 
291.] i 

Circuit Court, D. Missouri. 1872. 

Assignee in Bankkuptcy— Appointment Br Dis 
" trict Cocut — Review. 

1. The district court has large discretionary 
powers in matters of bankruptcy, and the cir- 
cuit court will not interfere with the exercise 
of such powers, and set aside the appointment 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 6 Alb. 
Law J. 291, contains only a partial report.] 
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by the district court of an assignee, in a case 
where it is only claimed that the district court 
erred in holding that no election had been made 
by the creditors, there being no allegation 
against the fitness of the person appointed. 
[Cited in Re Adler, Case No. 82.] 

2. Nature of the jurisdiction conferred upon 
the circuit courts by the second section of the 
bankrupt act [of 1S67; 14 Stat. 517], consider- 
ed by Mr. Justice Miller. 

'Petition for review of appointment of as- 
signee in bankruptcy. O'Fallon & Hatch 
were adjudged bankrupts in the United 
States district court for the Eastern district 
of Missouri, on the petition of Archie "Woods 
et al., creditors of said bankrupts. The usu- 
al warrant in bankruptcy was issued and a 
meeting of the creditors called thereunder 
for the purpose of electing an assignee. At 
that meeting there was a close contest 
among the creditors as to the person to be 
elected assignee. The register reported to 
the district court that twelve votes, repre- 
senting debts amounting to $39,192.78, were 
cast for Leonard Matthews as assignee, and 
eleven votes, representing $33,458.43, were 
cast for Henry Overstolz, the other candi- 
date for the assigneeship, and certified that 
Leonard Matthews had been elected. Sever- 
al other claims, however, had been with- 
drawn, rejected, or postponed, and ques- 
tions arose concerning the action of the 
register or of the claimants themselves 
thereon. The facts relating to such claims 
were also reported by the register to the dis- 
trict court. Exceptions to the register's re- 
port were filed by Robert A. Buckewell and 
other creditors, and upon a hearing thereof 
the district court adjudged that no election 
of assignee had been made by the credit- 
ors, and appointed Robert K. Woods as as- 
signee. [Case unreported.] 

The petitioning creditors in the original 
bankruptcy proceeding brought the present 
petition in the circuit court against those 
creditors who excepted to Mr. Matthews' 
election, alleging that Mr. Matthews had 
been duly elected, and asking the circuit 
court to review and reverse the action of the 
district court, to annul the appointment of 
Mr. Woods, and to declare Mr. Matthews 
duly elected. 

Hendershott & Chandler, for petitioners. 
Basil Duke and Dryden & Dryden, for re- 
spondents. 

MILLER, Circuit Justice. This is a peti- 
tion for review of the proceedings at the 
election of the assignee of the bankrupt's 
estate. The election was a elose one. There 
were twenty-three or twenty-four votes cast, 
and the register decided in favor of Leonard 
Matthews as the assignee, and against 
Henry Overstolz, the other candidate for the 
assigneeship. The proceedings at the meet- 
ing of creditors were brought to the attention 



of the district court, which held that there 
had been no election by the creditors, and 
appointed Robert K. Woods as assignee. It 
is not claimed in the petition that any ob- 
jection exists against Mr. Woods, but the 
quarrel seems to be among the creditors 
themselves. This court is asked to examine 
the details of the election, to count the votes, 
and to go into the qualifications of the vot- 
ers. Now, I do not consider that the bank- 
rupt act contemplates the bringing of this 
class of cases before the circuit court for re- 
view. The second section of the act pro- 
vides "that the several circuit courts of the 
United States, within and for the districts 
where the proceedings in bankruptcy shall 
be pending, shall have a general superintend- 
ence and jurisdiction of all cases and ques- 
tions arising under this act; and, except 
where special provision is otherwise made, 
may, upon bill, petition, or any other proper 
process, of any party aggrieved, hear and 
determine the case in a court of equity." 
To decide upon the legality of the votes or 
the qualifications of creditors involves no 
principle of equity, unless fraud in the elec- 
tion is alleged. The district courts are vest- 
ed with large discretionary powers, in refer- 
ence to the appointment and approval of as- 
signees. Section 13 of the act contains the 
following provisions: "The creditors shall 
at the first meeting held after due notice 
from the messenger, in presence of a register 
designated by the court, choose one or more 
assignees of the estate of the debtor; the 
choice to be made by the greater part in 
value and in number of the creditors who 
have proved their debts. If no choice is 
made by the creditors at said meeting, the 
judge, or, if there be no opposing interest, 
the register, shall appoint one or more as- 
signees. * * * All elections or appoint- 
ments of assignees shall be subject to the 
approval of the judge; and when in his 
judgment it is for any cause needful or 
expedient, he may appoint additional as- 
signees or order a new election." The dis- 
cretionary power thus vested in the district 
court could scarcely be in stronger terms. 
Assignees and registers are but officers of 
the court and subject to its orders. The 
chief difficulty complained of concerning 
district judges (and in saying this I am not 
to b'e understood as referring to Judge 
Treat) in connection with the bankrupt law 
has been that they do not hold a strong 
enough hand over, the officers of the court, 
and see that they are prompt and efficient in 
the discharge of their duties. Such being 
the case, I shall not be ~the first to inter- 
fere with the discretionary powers of the 
district court in regard to the appointment 
and control of its officers. The petition is 
dismissed. 
Petition dismissed. 



[30 Fed. Cas. page 533] 

Case lNTo. 17,992. 

WOODS v. FORSYTH. 

[2 West. Jur. 348; 16 Pittsb. Leg. J. 234.] 

Circuit Court, D. Missouri. Oct. Term, 1868. 

Bankrupt Act — Jurisdiction of Circuit Coukt. 

The circuit court has not jurisdiction of suits 
brought by the assignee of the bankrupt, sim- 
ply to collect the assets assigned. 

[Cited in Goodall v. Turtle, Case No. 5,533; 
Smith v. Crawford, Id. 13,030.] 

Suit by the assignee of Tesson & Co., bank- 
ers, to collect a debt due by the defendant to' 
the bankrupts prior to the bankruptcy. Pleas: 
general issue and set off. Demurrer to spe- 
cial pleas. 

Before TREAT and KREKEL, District 
Judges. 

PER CURIAM. The circuit court has not 
concurrent original jurisdiction given it by the 
bankrupt act [of 1867 (14 Stat. 517)] for the 
collection of the debts due the bankrupt, and. 
the settlement of his estate. The concurrent 
jurisdiction conferred by the second section of 
the act is confined to cases in -which there is 
a disputed title or claim to property; to suits 
in which some title or claim to the property 
or assets adverse to that of assignee is set up. 
As this court has no jurisdiction, the suit ■will 
be dismissed -without passing upon the demur- 
rers. Suit dismissed. 
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Case No. 17,993. 

WOODS v. JACKSON IRON MANUF'G CO. 

[Holmes, 379.] * 

Circuit Court, D. New Hampshire. May 1, 
1874. 

Statute— Repeal by Implication— Conveyance 
of State Lands— Record. 

1. The provisions of a statute, so far as they 
are inconsistent with those of a subsequent stat- 
ute relating to the same subject-matter, are by 
implication, if not expressly, repealed by the 
later statute. 

2. Under the resolve of the legislature of New 
Hampshire, approved June 22, 1831, convey- 
ances of state lands by a land commissioner 
may be recorded in the office of the secretary of 
state at any time, and take effect only on being 
so recorded. . 

At law. 

Gilman Marston, A. A. Strout, and R. D. 
Smith', for plaintiff. 

M. W. Tappan. William Heywood, and 
Henry Heywood, for defendant. 

SHEPLEY, Circuit Judge. This is a real 
action, brought for the recovery of a tract of 
land containing eleven hundred acres, situ- 



i [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 
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ate in Bartlett, in the county of Carroll, and 
state of New Hampshire. A stipulation is 
filed that the case shall be heard and tried 
by the court without the intervention • of a 
jury, saving to either party the right of ex- 
ceptions, writ of error, or appeal, according 
to law. 

Both parties claim title under grant from 
the state of New Hampshire. It is admit- 
ted that the title was in the state of New 
Hampshire prior to July 2, 1835. The fol- 
lowing act of the legislature of New Hamp- 
shire was approved June 25, 1830: 

"An act providing for the recording of 
deeds of state lands in the office of the sec- 
retary of state. 

"Section 1. Be it enacted by the senate and 
house of representatives in general court 
convened, that all deeds of land belonging 
to the state, which may hereafter be exe- 
cuted and delivered, by any officer or agent 
of the state authorized to make such con- 
veyance, shall be recorded in the records of 
the state l>y the secretary; and no deed of 
conveyance, or lease of any lands, or of title 
or claim to any lands, in this state, shall be 
of any force or effect for the conveyance of 
the same, or for the release of any title or 
claim of the state, unless the same shall 
have been recorded, as aforesaid, within 
one year from the date of the same." 

The following resolve of the legislature 
was approved June 22, 1831 (chapter 51): 
"Resolved, by the senate and house of rep- 
j resentatives in general court convened, that 
his excellency the governor, by and with ad- 
vice and consent of the council, be, and he 
hereby is, authorized and empowered to ap- 
point some suitable person or persons, not 
exceeding two, as land commissioners, who 
shall be sworn to the faithful performance 
of the duties of their trust, and to continue 
in office during the pleasure of the executive 
for the time being, whose duty it shall be 
to advertise and expose to sale such public 
lands as he or they may think proper, for 
the interest of the state; and, upon appli- 
cation made to any such commissioner by 
any person or persons for the purchase of 
any lands belonging to this state lying south 
of the forty-fifth degree of north latitude, 
to sell and convey to such person or persons 
any such lands for such consideration as to 
such commissioner or commissioners the in- 
terest of the state may seem to require; and 
to execute deeds thereof, which deeds, be- 
ing first recorded in the office of the secretary 
of state, shall be effectual for conveying all 
the right and title of this state to such land, 
saving the right of jurisdiction: provided, 
that all the expenses of surveying and con- 
veying any such lands shall be paid by the 
person or persons to whom such lands shall 
be conveyed; and said commissioner or com- 
missioners shall receive from the amount of 
all sums of money arising from such sales, 
and which sums he or they shall pay to the 
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treasurer of this state, the amount of six 
per cent, in full compensation for his or 
their services. And he it further resolved, 
that it shall he the duty of each and every 
such commissioner so appointed to deposit 
all moneys hy him received for such lands 
with the treasurer of this state as soon as 
may he after receiving the same, and shall 
annually in the month of June make report 
to # the governor of this state of all lands con- 
veyed and sold hy him aforesaid, including 
the quantity and value thereof, where the 
same lies, and such other information as he 
may deem expedient." 

At a meeting of the governor and council 
on the first day of July, 1831, James "Willey, 
of Conway, was appointed land commission- 
er, and he was duly commissioned and qual- 
ified. On the third day of July, 1835, in 
consideration of §300 paid by Daniel Bast- 
man, of Conway, "James Willey, of Conway, 
in the county of Strafford, and state of New 
Hampshire, land commissioner, remised, re- 
leased, and forever quitclaimed unto said 
Daniel Eastman, and his heirs and assigns 
forever, all the right, title, claim, and inter- 
est which said state now has in and unto 
the following described tract of public land, 
viz." (Here followed a description of the 
demanded premises by metes and bounds.) 
After the usual habendum clause, and a 
special covenant of warranty against "per- 
sons claiming by, from, or under me in my 
official capacity as land commissioner afore- 
said," the deed concludes as follows: "In 
witness whereof I have hereunto set my 
hand and seal this third day of July, in the 
year of our Lord one thousand eight hundred 
and thirty-five. James Willey (Seal), Land 
Commissioner." 

The deed was duly witnessed and acknowl- 
edged. The consideration was paid by the 
grantee to Willey, and by him paid over to 
the state of New Hampshire. This deed 
was not recorded in the office of the secretary 
of state for New Hampshire until June 28, 
1837, nearly two years from and after date 
of the same. It was recorded in the registry 
of deeds for Coos county on the eighth day 
of July, 1835. 

By sundry mesne conveyances through Jer- 
emiah Eastman to Trickey and Meserve, and 
from them to one Odiorne, and from him to 
the Jackson Iron Manufacturing Company, 
whatever title Daniel Eastman had in the 
premises passed to the defendant on the 
twenty-sixth day of June, 1837. 

The demanded premises have been taxed 
in the town of Bartlett to the grantees in 
the deeds under Daniel Eastman from 1836 
to the present time, and from ISM to the 
present time to the Jackson Manufacturing 
Company; aDd the defendant proved the 
payment of these taxes. 

The tract is a mountain; some portion of 
it on the south side, where cattle can pas- 
ture; the rest is wild-land. Meserve and 



Trickey took a bond of the land Oct. 5, 1835, 
from Daniel Eastman, made a partial sur- 
vey, and ascertained that iron ore was on 
the tract, and took out about one hundred 
pounds of the ore, which they took to Fran- 
conia and had tested. They then took their 
deeds of Eastman, and in March, 1836, sur- 
veyed the tract with compass and chain, and 
erected monuments. In May, 1837, Dr. 
Jackson went on to the tract with Odiorne, 
one of the grantees, and explored it. In 
June, 1838, Meserve and Odiorne and others 
employed twelve men on the tract in uncov- 
ering another and different vein of the ore, 
and took out about a ton of the ore, which 
they sent to Dover to be tested. In 1842 
Meserve and others went on to the tract 
with a Mr. Lang, of Boston, and Sanderson, 
of Sheffield, England. In the succeeding 
autumn they took out a ton of the ore, which 
was forwarded to Sheffield, England. In 
1844 Mr. Parrott, of Boston, an engineer in 
the employment of the defendant corpora- 
tion, surveyed a road leading through the 
woods up the side of the mountain about two 
miles, and extending about one hundred 
rods on to this tract, which road was built 
about that time. Mr. Meserve was the agent 
for the defendant corporation, and went on 
the tract every year after the conveyance 
to the Eastmans three or four times a year, 
sometimes oftener. In 1847 he went on 
with Mr. Coe, who went on to examine as 
agent of the defendant; also in 1848, with 
Pingree and Cowes, who were interested in 
the corporation. Ore was also taken from 
the tract in 1870 by him. 

There has never been any adverse posses- 
sion or exercise of any acts of ownership on 
the tract by any other persons than those 
claiming under the title under which de- 
fendant claims. 

Plaintiff read from the Public Laws of the 
state of New Hampshire: 

"Chapter XLEL, joint resolution in relation 
to the public lands. 

"Section 1. Governor authorized to sell 
lands: proceeds to be added to literary fund. 

"Resolved, by the senate and house of rep- 
resentatives in general court convened: 

"Section 1. That his excellency the govern- 
or be requested to investigate the condition 
of all the public lands belonging to the state, 
and that he is hereby authorized and em- 
powered, with the advice of the council, to 
sell and dispose of the same, together or in 
parcels, as may be by him deemed most ad- 
vantageous to the state; the proceeds of 
such sale or sales to be placed in the state 
treasury* and constitute a part of the literary 
fund, to be divided among the several cities 
and towns, and by them applied to the main- 
tenance of common schools, or to other pur- 
poses of education as now provided by law, 
and that the treasurer be empowered to make 
and execute conveyances thereof, in accord- 
ance with the contracts of sale entered into 
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by the governor.'.! Approved June 28, 1S67. 

Plaintiff also introduced in evidence the rec- 
ords of a meeting of the governor and council 
of the state of New Hampshire, held Oct. 15, 
1867, in which record was the following entry: 

"Sold all the public lands in Grafton, Carroll, 
and Coos counties, for the sum of §25,000, to 
Aurin M. Chase, of Whitefield." 

Peter Sanborn was the treasurer of the state 
of New Hampshire for the year 1867, duly 
elected, qualified, and sworn. The plaintiff 
then offered in evidence, subject to the objec- 
tion duly made by defendant, a deed acknowl- 
edged Oct. 21, 1867, from Peter Sanborn, 
treasurer, to Noah Woods, the plaintiff, and 
William H, Smith, quitclaiming and releasing 
to Woods and Smith, their heirs and assigns 
forever, "all and singular the lands belonging 
to the state of New Hampshire, or in which 
the said state of New Hampshire has or might 
have any right, title, interest, or claim in any 
way whatever, situate and lying within the 
limits of the counties of Grafton, Carroll, and 
Coos, in said state of New Hampshire, how- 
ever located and bounded, estimated one hun- 
dred thousand acres, more or less, meaning 
and intending hereby to assign and convey to 
said Woods and Smith, their heirs and as- 
signs forever, all and singular the land in 
said counties of Grafton. Carroll, and Coos, 
to which the said state of New Hampshire has 
or might have any claim or title in any way 
whatever, excepting and reserving from said 
grant the arsenal lot in Lancaster, in the coun- 
ty of Coos, and any gun-house lot owned by 
the state in said counties of Grafton, Carroll, 
and Coos aforesaid." 

This deed was duly recorded in the office of 
the secretary of state Nov. 21, 1S67. It ap- 
peared in evidence that this deed was made 
by direction of the governor, and at the re- 
quest of Aurin M. Chase, to Woods and Smith; 
and that the sum of $25,000 was paid to the 
governor, and by him to the treasurer of state, 
and by him carried to the credit of the literary 
fund. The sum of $25,000 was the considera- 
tion of this and other conveyances, made at 
the same time to Aurin JM. Chase, and to oth- 
ers under his direction and by his request. 

By subsequent conveyances, Noah Woods 
obtained the interest of William H. Smith in 
the demanded premises. 

The principal objection made by the plain- 
tiff to the title of the tenant is, that the deed 
of Willey, the land commissioner, to Eastman, 
was not recorded in the records of the state, 
by the secretary of state, within one year 
from the date of the deed, in accordance with 
the provisions of the act of June 25, 1830, and 
therefore the plaintiff contends that the deed 
was for this reason absolutely null and void, 
and without force and effect. The act of 
June 22, 1831, under which Willey was ap- 
pointed land commissioner, and by authority 
of which he sold the land and made the con- 
veyance to Eastman, authorized him "to ex- 
ecute deeds thereof, which deeds, being first 
recorded in the office of the secretary of state, 



shall be effectual for conveying all the right 
and title of this state to such land, saving the 
right of jurisdiction." This deed was record- 
ed, as we have seen, within two years of its 
date, and more than thirty years before the 
date of the deed under which plaintiff claims; 
and the state of New Hampshire retained in 
its treasury during all this time the consid- 
eration paid for the land, and the grantees ex- 
ercised during all that period a possession as 
open, notorious, and exclusive, as is ordinarily 
exereised over lands of that description, in 
what was then a wild and uninhabited moun- 
tainous region. This possession, occupancy, 
and claim of title was well known to Aurin 
M. Chase, as he himself states; and from the 
evidence in the case there can be no reasona- 
ble doubt that the parties who took the deeds 
as his appointees had full notice of all the 
facts. Yet it is claimed by the plaintiff that 
the condition in the act of 1S30 was a condi- 
tion precedent; and, not having been complied 
with, the deed was null and void, and no en- 
try was necessary by the state to reinvest the 
title. The cases of Greenleaf 's Lessee v. Birth, 
6 Pet. [31 U. S.] 302, Robinson v. Minor, 10 
How. [51 U. S.] 641, and Easton v. Salisbury, 
21 How. [62 U. S.] 426, would seem to sup- 
port this view, if the act of 1830 is to be con- 
sidered as applicable to the case. To the same 
effect is the opinion of the court in the learn- 
ed opinion in Hill v. Dyer, 3 Greenl. 441, and 
of the supreme court of New Hampshire in 
Stone v. Ashley, 13 N. H. 38. But the true an- 
swer to this position is, that the act of 1830 
did not apply to this conveyance. The act of 
1831 was a distinct and independent piece of 
legislation. It furnished of itself a complete 
mode by which the conveyances of state lands 
sold under its provisions could be made. The 
provisions of that act are inconsistent with 
and repugnant to the act of 1830, and, so far 
as inconsistent with and repugnant to those 
provisions of the act of 1830, it repeals them. 
The deed to Willey was executed, delivered, 
and recorded in strict compliance with the act 
of 1831. 

The grantee, in a deed executed under the 
provisions of the act of 1831, was notified, by 
the terms of the act under which he claimed 
title, that his deed was effectual only "when 
first recorded in the office of the secretary of 
state." Until that record was made, he had 
no title and no seisin. When recorded, the 
deed became operative. The plaintiff con- 
tends that the effect of the statute is -as if it 
read, "when first recorded as provided in the 
act of June 25, 1830." It is not enough for 
his purpose to read, "when first recorded ac- 
cording to law," for the general law made 
deeds operative between the parties and per- 
sons having actual notice of them without 
record, and as to other parties after record. 
The rule in the act of 1830 was a special one, 
applicable to conveyances from the state 
alone. It required them to be recorded "in 
the records of the state by the secretary," and 
allowed one year's time from the date of the 
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deed within which to make the record. The 
grantee under that statute paid his considera- 
tion, and took a valid, effectual, and operative 
deed, not requiring for its validity to "tie first 
recorded," but one which ceased to he "of any 
force or effect, for the release of any title or 
claim of the state, unless the same shall have 
been recorded as aforesaid within one year 
from the date of the same." The difference 
in the phraseology used in the two acts with 
reference to the record shows also the inten- 
tion of the legislature to make the provision 
in the act of 1831 complete in itself, without 
reference to the act of 1830. 

The act of 1830 required the conveyance to 
"be recorded in the records of the state by 
the secretary." The act of 1831 provided, 
"which deeds, being first recorded in the office 
of the secretary of state, shall be effectual for 
conveying all the rightoand title of the state," 
&c. It is well settled, that where the subject 
of a former statute is embraced in the provi- 
sions of a later statute, if the later statute 
appears to be intended to prescribe the only 
rules which should govern that subject, the 
particulars of the old law in which they differ 
will be regarded as repealed by implication; 
but the old law is repealed by implication only 
pro tanto to the extent of the repugnancy. 
Dexter & L. Plank-Road Go. v. Allen, 16 Barb. 
18; Goddard v. Boston, 20 Pick. 410; Daviess 
v. Fairbairn, 3 How. [44 U. S.] 636; State v. 
Wilson, 43 N. H. 419; U. S. v. Tynen, 11 Wall. 
[78 U. S.] 92; New London R. Co. v. Boston & 
A. Fv. Co., 102 Mass. 389. The condition in 
the act of 1831 was fully complied with when 
the deed to Eastman was recorded, June 28, 
1837. After that time the deed was "effectual 
for conveying all the right and title of the 
state." The view we have taken of the con- 
struction of the act of 1831 establishes the 
title of Eastman and the tenants claiming un- 
der him, and renders it unnecessary to decide 
whether the act of June 28, 1867, which au- 
thorized the governor to sell and dispose of the 
public lands belonging to the state, would au- 
thorize the sale of lands which the state had 
once conveyed by deed, and for which the 
state had received full consideration, and 
where the seisin of the tenants for thirty 
years and more had been under a delivery of 
seisin by the agent of the state, it is not a 
wrongful intrusion on the public lands. 
. The defendant did not disseise the plaintiff, 
and there must be judgment for defendant, 
with costs. 



WOODS v. LAWRENCE CO. See Case No. 
59. 

WOODS v. OCEAN TOW BOAT CO. See 
Case No. 13,175. 

WOODS (RITCHIE v.). See Case No. 11,- 
865. 

WOODS (TAYLOR v.). See Case No. 13,- 
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Case TCo. 17,994. 

WOODS et al. v. YOUNG et al. 

[1 Cranch, C. C. 346.] i 

Circuit Court, District of Columbia. July 
Term, 1806.2 

Continuance — Absent "Witness. 

The court will not continue a cause for the 
absence of a witness, who has been summoned, 
if no attachment has been moved for, if the 
witness resides within one hundred miles of 
this place, although he resides out of this dis- 
trict. 

-[Cited in Park v. Willis, Case No. 10,710; 
Lewis v. Mandeville, Id. 8,326.] 

THE COURT refused a continuance, be- 
cause the plaintiff had not taken or moved 
for an attachment against his witness, John 
Wood, who lived at Port Tobacco, out of the 
District of Columbia, and within one hun- 
dred miles of this place; not having decided 
yet that an attachment will not lie for a 
witness who resides out of the district, and 
within one hundred miles. See Voss v. 
Luke [Case No. 17,014]; Park v. Willis [Id. 
10,716], November term, 1806. 

[The judgment of the court was affirmed on 
appeal to the supreme eourk, 4 Cranch, 237.] 



WOODSIDE (ALLEGHANY FERTILIZER 
CO. v.). See Case No. 206. 



Case ]STo. 17,995. 

WOODSIDE v. BALDWIN. 

[4 Cranch, C. C. 174.] i 

Circuit Court, District of Columbia. May 
Term, 1831. 

Physician's License. 

A physician, practising in Washington, D. C, 
without a license from "the .Medical Society of 
the District of Columbia," may maintain an ac- 
tion at law for his services, if, during the time 
of those services, there was no existing "medic- 
al board of examiners of the District of Co- 
lumbia." 

This was an appeal from the judgment of 
a justice of the peace for the county of 
Washington in favor of the appellee LEthan 
Baldwin] for §4S, for the balance of an ac- 
count for medical attendance and services 
from March, 1829, to March, 1830. Upon the 
appeal, one of the parties demanded a trial 
by jury, who found a verdict for the ap- 
pellee for the amount claimed, subject to the 
opinion of the court upon the question 
whether the appellee had a right to maintain 
an action for his medical services without 
having obtained a license, or diploma, as re- 
quired by the 5th section of the charter of 
the Medical Society of the District of Colum- 
bia, granted by the act of congress of the 
16th of February, 1819 (6 Stat 221), entitled 
"An act to incorporate the Medical Society 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
2 lAffirined in 4 Cranch (S U. S.) 237.] 
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•of the District of Columbia." The 3d sec- 
tion of the charter provides: "That it shall 
and may be lawful for the said Medical So- 
ciety, or any number of them attending (not 
less than seven), to elect by ballot five per- 
sons, residents of the District, who shall be 
styled 'the Medical Board of Examiners of 
the District of Columbia;' whose duty it 
shall be to grant licenses to such medical and 
chirurgical gentlemen, as they may, upon a 
.full examination, judge adequate to com- 
mence the practice of the medical and chi- 
rurgical arts, or as may produce diplomas 
from some respectable college or society; 
«ach person so obtaining a certificate, to pay 
sl sum not exceeding ten dollars, to be fixed 
on or ascertained by the society." By the 
4th section, any three of the examiners shall 
constitute a board for examining candidates; 
And any one of the examiners may grant a 
license to practise until a board can be held. 
By the 5th section it is "enacted that after 
the appointment of the aforesaid medical 
board, no person, not heretofore a practi- 
tioner of medicine or surgery within the 
District of Columbia, shall be allowed to 
practise within the said District, in either of 
the said branches, and receive payment for 
his services, without first having obtained 
xl license, testified as by this law directed, or 
without the production of a diploma as afore- 
said, under the penalty of fifty dollars for 
•each offence, to be recovered from the coun- 
ty court where he may reside, by bill of pre- 
sentment and indictment, one half for the 
use of the society, and the other for that of 
the informer." By the 2d section the offi- 
-cers, namely, president, two vice-presidents, 
•one corresponding secretary, one recording 
■secretary, one treasurer, and one. librarian, 
were to be appointed at the annual meeting 
in January, forever; but no time was des- 
ignated for the election of the board of ex- 
aminers by the society. It was prove'd or 
admitted that there had not been any elec- 
tion of the officers of the society for several 
years, nor any proceedings by the society; 
and that there was no existing board of ex- 
aminers duriag all the time of the appellee's 
services for the appellant [James D. Wood- 
side]. 

Mr. Baldwin, for himself, contended, that 
the 5th section contained no prohibition of 
practice, and only gave a penalty to the 
society, which they only could recover by 
presentment or indictment; that his practice 
was not a malum in se, even if tfiere had 
been a board of examiners to whom he could 
-apply for a license. But there was no such 
board, and consequently he could not have 
offended against the 3th section of the char- 
ter, as it was impossible for him to obtain a 
, license. Nobody has a right to interfere but 
the society. The act does not forbid any one 
to practise gratuitously, nor to receive fees 
without practising. The Maryland statute 
•of 1798, c. 105, §§ 3, 4, 5, and 6, is exactly 
like the act of congress incorporating the 



society; and the Maryland act of 1821, c. 217, 
shows that plaintiffs could before that act, 
recover notwithstanding the act of 1798, c. 
105. Berry v. Scott, 2 Har. & G. 92, in the 
year 1827. " He contended also, that the so- 
ciety was »not in existence. It had become . 
extinct by nonuser. 2 Kent, Comm. 238; 
Head "v. Providence Ins. Co., 2 Craneh [6 TJ. 
SJ 127; De Wolf v. Johnson, 10 Wheat [23 
TJ. S.] 393. 

Mr. Coxe, contra. The charter makes the 
practice and the receiving of payment there- 
for unlawful, and a contract to pay for such 
services cannot be maintained. The object 
of the 5th section of the act was the preser- 
vation of the public health; and although 
the corporation may not exist, yet that sec- 
tion remains in force. 2 Kent, Comm. 245- 
251. But the corporation has never ceased 
to exist; and, if it had, the board of ex- 
aminers would still remain. It is not sub- 
ject to annual election, as the officers are. 
But, if the corporation is extinct, the Mary- 
land act of 1798, c. 105, is revived, and the 
practice is unlawful under that act. The 
act of 1821, c. 217, only guards against sur- 
prise, by the defendant's availing himself of 
the defence given by the act of 1798. It 
contains no prohibitory words. 

THE COURT (THRUSTON, Circuit Judge 
absent) affirmed the judgment, with costs. 



. Case 3STo. 17,996. 

WOODSON v. FLECK et al. 

[Chase, 305; i 3 Am. Law T. Rep. IT. S. Cts. 

97; 9 Am. Law Reg. (N. S.) 435; 2 Leg. 

Gaz. 230; 2 Abb. U. S. 15.] 

Circuit Court, D. Virginia. May, 1870. 

De Pacto Government — Municipal Authorities 
— Removal to Federal Courts. 

1. The government of Virginia organized at 
Wheeling, has been recognized by the United 

i States as the rightful government of that state. 

2. After all organized resistance to the na- 
tional authority had ceased in Virginia, that 
government was established in undisputed ex- 
ercise of its authority at Richmond. That gov- 
ernment was thus established "during the year 
1865. 

3. When the de facto government of Virginia 
was dispersed by the superior force of the Unit- 
ed States, the civil authorities did not necessari- 
ly cease at once to exist. 

4. They continued in being de facto, charged 
with the duty of maintaining order until super- 
seded by the regular government. 

5. Thus the common council of Harrisonburg, 
though elected under the de facto government, 
remained charged with the government of the 
town, notwithstanding the temporary occupa- 
tion of the place by the United States forces. 

6. It might have been superseded, for the gov- 
ernment of the United States was not bound to 
recognize any authority which originated with 
the de facto government. But it was not super- 
seded. 

7. The mayor and common council, therefore, 
exercising their authority derived from their 

i [Reported by Bradley T. Johnson, Esq., and 
here reprinted by permission.] 
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election, and not by virtue of a military order, 
have no right to remove a suit from the state 
to a federal court, when that suit has been 
brought for an alleged false imprisonment, and 
malicious prosecution thereon, charged to have 
been committed by them in the discharge of 
their municipal functions. 

8. The courts of the United States are not 
constituted guardians of the public peace under 
state laws. 

9. These matters are left absolutely to the 
state courts. 

10. These courts watch over personal rights 
and private security so far as these depend on 
state laws, and individuals who exercise local 
authority are responsible to them. 

The town council of Harrisonburg in Rock- 
ingham county, Virginia, had been elected 
under the laws of the state at the regular 
town election during the war, and some time 
before its termination, the town and county 
being part of the recognized state of Vir- 
ginia, and within the Confederate military 
lines of occupation. After the surrender of 
the Confederate army under General Lee, 
on April 9, 1865, the war in fact terminated 
in Virginia, and in a very short time all re- 
sistance to the Federal troops ceased. The 
town authorities of Harrisonburg, their town 
having been occupied by a garrison, ceased 
to meet or discharge any of their duties for 
a while, the military undertaking the entire 
police and management of affairs on them- 
selves. On June 16, 1S65, however, the post 
commander at Harrisonburg issued a general 
order which was published and promulgated 
to the citizens as general order No. 10, ad- 
dressed to them and notifying them "that 
the mayor and council of the corporation last 
in office upon the resumption of their duties, 
will be sustained in all their acts consistent 
with existing laws and proclamations of the 
government." Upon this the local govern- 
ment reorganized itself and resumed the ex- 
ercise of its functions; among other things 
electing as town sergeant one of the defend- 
ants. Some time after this a riot broke out 
which was quelled by the exertions of the 
mayor and town sergeant, and in the course 
of their efforts 'to maintain the public peace 
they arrested the plaintiff Woodson. It 
seems that "Woodson was asserting, and may 
be proclaiming, that the mayor and town 
sergeant had no authority to act as officers; 
that they were mere usurpers; the govern- 
ment of the town having perished with the 
state government under which it was elect- 
ed, and that general order No. 10 could not 
legally nor constitutionally recall into ex- 
istence that power which had ceased to be, 
nor could it create them a new power ab 
initio. Be that as it may— the powers that 
be arrested Woodson for inciting to riot or 
aiding it, and Woodson on examination be- 
fore a magistrate was discharged. Whereup- 
on he brought his action for malicious prose- 
cution against the mayor, some members of 
the town council, and the town sergeant. 
After much contention before the state 
courts, and several trials and removals from 



one county to another, the defendants 
brought the ease here on the ground that 
they were acting by virtue of the authority 
of general order No. 10, and being sued for 
acts done under or by virtue of orders of 
military officers of the United States, they 
had the right to remove it into this court by 
virtue of the acts of congress of March 3,. 
1863 [12 Stat 756], and May 11, 1836 [14 
Stat. 48], and their supplements. The plain- 
tiff appeared in this court, and moved that 
the cause be remanded to the court whence- 
it came, -because it had been improperly re- 
moved, this court having no jurisdiction. 

W. W. Crump and Mr. Roller, for the mo- 
tion. 
Bradley T. Johnson, opposed. 

CHASE, Circuit Justice. This is a motion- 
to remand the cause described in the record 
to the circuit court of Rockingham county. 
In considering it we are not at liberty to 
look at the merits of the controversy between 
the parties. The only question which we- 
have to examine is that of jurisdiction. 

The suit was originally brought in the 
county court of Rockingham county, in the- 
state of Virginia, by a citizen of the state 
against other citizens of the state for ma- 
licious prosecution, and involved, apparently, 
no question arising under the constitution- 
and laws of the United States. 

It was removed from the state court into 
this court by an order of the circuit court of 
Rockingham county, in supposed conformity 
with the acts of congress providing for such 
removal of certain suits for acts done in 
obedience to the orders of the national au- 
thorities during the recent war. 

We are to inquire whether the suit thus re- 
moved is one of those for the removal of 
which provision has been made by congress. 
If not, it is clear that we have no jurisdic- 
tion of it, and it must be remanded to the 
court from which it came. The modes of re- 
moval were provided by the acts of March 
3, 1S63 (12 Stat. 756), and May 11, 1866 (14 
Stat. 46), — one by transfer before verdict, 
another by appeal after judgment. It is not 
necessary here to consider the second. The 
first, under the act of 1863, was a proceeding 
by petition of the defendants filed after en- 
tering an appearance; or if appearance had 
been entered prior to the date of the act, 
then at the next session of the court. Under 
the act of 1866, the proceeding for removal 
might be resorted to at any time before the- 
empaneling of a jury to try the cause. 

The suits which might be removed in one- 
or the other of these modes, according to the 
condition of the particular ease at the time- 
of the proceeding for removal, are fully de- 
scribed in the two acts already referred to. If 
the suit now under consideration comes with- 
in any description of these acts, it is certain- 
ly described by the first section of the act 
of May 11, 1866. That description includes- 
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suits for any act done during the Rebellion 
by any officer or person under any order is- 
sued by any military officer of the United 
States holding the command of any district 
or place within which such act was done 
by the person or officer for whom the order 
was intended, or by any other person aiding 
or assisting him therein. If this description 
does not sanction the act for which the suit 
in controversy was brought, it was not, as 
we think, within the meaning of either act 
of congress. 

What, then, were the facts in relation to 
these suits? 

Two of the defendants were members of 
the town council of Harrisonburg. The 
other was the sergeant of the corporation ap- 
pointed by the council. The members of 
the council were elected during the war, 
while Harrisonburg was within the Con- 
federate lines and under the control of the 
insurgent government of Virginia. 

The sergeant of the corporation was elect- 
ed after all organized resistance to the na- 
tional authority had ceased in Virginia, and 
after the state government, which had been 
organized at Wheeling, and recognized by 
the United States as the rightful govern- 
ment of Virginia, had been established in 
undisputed exercise of its authority at Rich- 
mond. 

This suit was brought by Woodson against 
certain members of the town council of Har- 
risonburg, and against the town sergeant, 
for malicious prosecution. The facts ap- 
pear to be that he was arrested; that his 
case was examined with reference to further 
proceedings; and that he was discharged 
by the justice of the peace who conducted 
the examination. 

The first question is, whether that arrest 
under the direction of the town council by 
the town sergeant was an act done in pur- 
suance of any order of the officer in com- 
mand of the district? We have been re- 
ferred to general order No. 10, issued from 
the post head-quarters on June 16, 1865, by 
the military officers then commanding the 
district in which Harrisonburg was situ- 
ated. 

It is to be borne in mind that the mem- 
bers of the common council of Harrisonburg 
had been elected to that office while the in- 
surgent government of Virginia was in en- 
tire control of that portion of the state. 
When that government was dispersed by the 
superior force of the United States, the civil 
authorities did not necessarily cease at once 
to exist. They continued in being de facto, 
charged with the duty of maintaining order 
until superseded by the regular government. 

Thus the common council of Harrisonburg 
remained charged with the government of 
the town, notwithstanding the temporary 
occupation of the place by the United States 
forces. 

Doubtless it might have been superseded. 
The government of the United States was 



not bound to recognize any authority which 
originated under the insurgent government. 
But it was not superseded. On the contrary, 
an order was issued, addressed to the citi- 
zens of Harrisonburg, Virginia, Tune 16, 
1865, by which the citizens were notified 
"that the mayor and council of the corpora- 
tion last in office, upon the resumption qf 
their duties, will be sustained in all their 
acts consistent with existing laws and proc- 
lamations of the government." 

Upon the promulgation of this order the 
council which had suspended its meetings, 
resumed its functions. It appointed a town 
sergeant, who was duly qualified. Shortly 
afterwards a riot broke out in the town, and 
the defendants, especially the mayor and 
the town sergeant, were very active in quell- 
ing the disturbance. We have no means of 
judging how great or how dangerous the dis- 
turbance was. It had no connection with 
the military occupation, nor any relation to 
the authority of the United States.^ It was 
an ordinary riot, and the mayor and town 
sergeant busied themselves in suppressing 
it. In doing so they arrested rightfully or 
unrightfully Woodson, the plaintiff in this 
suit. 

Now, .was that act done in pursuance of 
the order of the post commander? There 
was nothing in the order relating to any such 
matter. It was not addressed to the coun- 
cil. It did not require them to arrest any- 
body. It did not command them to sup- 
press a riot It simply declared that the 
council would be sustained in its legitimate 
action as the town government. It would 
be going too far, we think, to regard this 
arrest as an act done in pursuance of an 
order of any officer of the United States. 
On the contrary, it seems to us to have been 
an act intended, at least, as an ordinary 
exercise of authority by the town council 
and town sergeant under the laws of Vir- 
ginia. 

The courts of the United States have noth- 
ing to do with such matters. They are not 
constituted guardians of the public peace 
under state laws. On the contrary, these 
matters are left absolutely to the state 
courts. The state courts watch over per- 
sonal rights and private security so far as 
these depend on state laws. Individuals 
who exercise local authority are responsible 
to them, and both are responsible to the 
people of Virginia. 

We think, therefore, that this is not a case 
within the description of the act of congress. 
We are clearly without jurisdiction of it, 
and must remand it to the circuit court from 
whence it came. 

A second question has been somewhat dis- 
cussed, namely: Whether, if the order in 
question could be regarded as directed to 
the corporate authorities of Harrisonburg, 
and the arrest of Woodson as actually made 
under that order, the arrest so made would 
warrant the removal of Woodson's suit for 
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malicious prosecution into the United States 
court, after the restoration of the state gov- 
ernment at Richmond, in the spring of 1865? 
But the view which we take of the first 
question in this case makes the present con- 
sideration of this point unnecessary. 
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Case Wo. 17,998. 

WOODSUM v. BRAY et al. 

[5 Sawy. 133.] i 

District Court, D. California. April 2, 1878. 

PllEFEKEXCE BY BANKRUPT. 

A bill of sale by the bankrupt held, under the 
■circumstances, to be a preference. 

[This "was an action by C. A. Woodsum, as- 
signee in bankruptcy, against Frank Bray 
and Isaac N. Thompson.] 

J. A. Yoel and D. L. Delmas, for plaintiff. 
Moore, Lane & Leib, for defendants. 

HOFFMAN, District Judge. This action is 
brought by the assignee of the bankrupt to 
recover the value of certain property con- 
veyed by the latter to the defendants in fraud 
of the bankrupt act [of 1867 (14 Stat. 517)]. 

The facts of the case are as follows: In 
the latter part of the year 1875 the sever- 
al creditors of the bankrupt, having attach- 
ed his property, he convened a meeting of 
his creditors to effect a settlement. They 
agreed to accept a payment of sixty-six and 
two-thirds per cent., in full satisfaction of 
their claims. The requisite funds were ad- 
vanced by the defendants, who received 
from the bankrupt an absolute conveyance, 
intended as a mortgage, of his farm, already 
mortgaged for five thousand dollars. He ap- 
pears at this time to have been indebted to 
the defendants in about four thousand dol- 
lars. He was also indebted to Woodsum, the 
present plaintiff, and to other creditors, to 
an amount somewhat over three thousand 
dollars. In 1877, it appears that another 
meeting of the creditors was held at the 
store of the defendants. The bankrupt tes- 
tifies that Mr. Bray told him that he had 
heard he was getting into trouble, and that 
he had better call his creditors together, and 
they (defendants) would pay them. This 
proposition was accepted by the bankrupt 
and he thereupon gave them the security 
they demanded, viz. an assignment of a lease 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



of the Martinez farm, and conveyance of his 
farming implements. He afterwards con- 
signed to them the produce of the Martinez 
farm. The bankrupt swears that he never 
afterwards had the ready money to pay, and 
that they certainly knew the state of his 
affairs. About the last of July, 1877, the 
bankrupt again applied to Bray for money 
"to finish up his crop." Bray demanded 
more security whieh the bankrupt objected 
to giving, on the ground that if he gave them 
a bill of sale for the Martinez crop others 
■would sue him "and the whole thing would 
be thrown into law." Bray then offered to 
deduct one thousand dollars from the amount 
of his claim if the bankrupt could raise five 
thousand dollars to pay the balance. Short- 
ly afterwards the defendants obtained the 
bill of sale for the property which it is 
sought to recover In this action. It included 
all the property of the bankrupt not even 
excepting some articles exempt from execu- 
tion. It was exacted of the bankrupt, as he 
states under the threat, that they would 
otherwise "throw the thing into bankruptcy 
at that time." "The bill of sale was made 
to cover everything I might possibly have." 

The bankrupt also testifies that he refused 
to execute this bill of sale unless the de- 
fendants agreed to pay off his Mayfield 
debts, amounting to about twelve hundred 
dollars, to which they finally assented; 
whether they also agreed to pay off his San- 
ta Clara debts, he is unable to say. 

The account of the transaction given by 
Mr. Bray substantially agrees with that of 
the bankrupt. Among the reasons assigned 
by Mr. Bray for exacting the bill of sale 
from the bankrupt was the fact that Man- 
ning owed debts about Mayfield and Santa 
Clara, and he feared the creditors might at- 
tach and cause loss to the estate; that he 
expected a rise in the price of wheat and 
he desired to get Manning's crop into his 
hands to save it from attachments, and to 
hold for the expected rise. He also stated 
as an additional reason that he feared the 
bankrupt was becoming intemperate, and 
might cause him a loss through mismanage- 
ment. He differs from the bankrupt, how- 
ever, in one particular; but the difference is 
certainly to his disadvantage. He states 
that he agreed with the bankrupt that if the 
crop produced six thousand dollars, they 
would defer their claim to the amount of 
one thousand dollars, and would pay the 
Mayfield creditors; but those creditors were 
to be paid only in case the crop produced 
that sum. 

Mr. Thompson, his partner, makes the 
same statement: "My understanding was 
that if the crop, farming utensils, horses, 
etc., produced six thousand dollars, we were 
to pay the creditors one thousand two hun- 
dred dollars." 

Antonio Martinez, who was present when 
the bill of sale was executed, testified that 
he told Bray that he had a bill against the 
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bankrupt, and inquired if he thought he 
could collect it; to which Bray replied that 
he did not know. Martinez then said, that 
he thought that Manning was about to be at- 
tached- Bray answered that he thought so 
too, and that he had come there to provide 
against it by making him sign a bill of sale. 

The above are all the facts it is deemed 
necessary to mention. A clearer ease of an 
illegal preference could hardly be presented. 
That the bankrupt was hopelessly insolvent 
cannot be disputed; and that the defend- 
ants had reasonable cause to believe him so 
is equally plain. Mr. Bray swears that he 
believed him to be solvent; that is, that if 
his crops turned out well, and if his farm 
could be sold for a considerable sum in ex- 
cess of the mortgage (which, tinder the tes- 
timony, seems to have been highly improb- 
able),, and if his horses, farming implements, 
etc., brought fair prices, enough might have 
been obtained to satisfy all the indebtedness 
which Mr. Bray supposed he owed. 

It is unnecessary to dwell upon the fact, 
that even if there had been more grounds 
for this conjecture or estimate than appear to 
have existed, the condition of the bankrupt 
would nevertheless have been, in legal con- 
templation, that of insolvency. He was cer- 
tainly then, and for a long time previously 
had been, unable to pay his debts. From 
the time that the defendants had advanced 
the funds to enable him to settle with his 
creditors at sixty-six and two thirds cents 
on the dollar, his indebtedness then had been 
constantly increasing. They had taken from 
him a deed for his farm, an assignment of 
his lease, and even of a policy of insurance on 
his life for one thousand dollars. He had 
also placed in their hands a large quantity 
of grain, and they had obtained from him a 
bill of sale of his horses, farming imple- 
ments, etc., the possession of which does not 
appear to have been transferred. 

Shortly before obtaining the bill of sale in 
question in this suit, they had offered to re- 
duce their claim by one thousand dollars, 
provided he could obtain five thousand dol- 
lars to pay them; and when the bill was 
executed it was insisted on with the full 
knowledge and for the avowed reason that 
attachments by other creditors were impend- 
ing. They were not aware, it is true, of the 
debt to Woodsum, amounting to some three 
thousand dollars, but they knew there were 
debts due to creditors in Mayfield and Santa 
Clara, and these they, according to their own 
statement, agreed to pay to the amount of 
one thousand two hundred dollars (although 
the bankrupt demanded one thousand five 
hundred dollars) only in case the crop and 
other property produced six thousand dol- 
lars, a condition wholly inconsistent with a 
belief in the solvency of a man whom they 
were compelling to convey all the property 
he possessed, of every kind and description, 
including some articles exempt by law from 
execution. 



Their own avowal, that their reason for de- 
manding the transfer was to save the prop- 
erty from attachments which were about to 
be levied, is a confession that they intended 
to make the bankrupt put the whole of his 
property beyond the reach of his other cred- 
itors, and to secure for themselves the means 
of appropriating it exclusively to the satis- 
faction of the debt due them. It is pre- 
cisely such transactions that the provisions 
of the bankrupt act, with respect to prefer- 
ences, were intended to prohibit and avoid. 
Of the property conveyed to the defendants, 
only the wheat and the spring wagon appear 
to have come into their possession, or to 
have been retained by them. The quantity 
of wheat seems to have been in all, ninety- 
eight thousand and seventy-four pounds, 
which at two dollars and seventy-five cents 
per cental, amounts to two thoxisand six 
hundred and ninety-seven dollars and three 
cents; spring wagon, two hundred and thir- 
ty dollars, making two thousand nine hun- 
dred and twenty-seven dollars and three 
cents. 

I have taken these figures from the brief 
of the counsel for the plaintiff. Their ac- 
curacy is not controverted in the brief filed 
on the part of the defendant. If any error 
in them can be pointed out it will be cor- 
rected. But if no suggestion to that effect 
be made, judgment for the sum of two thou- 
sand nine hundred and twenty-seven dollars 
and three cents, in gold coin, will be entered. 

Some conversation occurred at the hear- 
ing with regard to expenses incurred by the 
defendants after the execution of the bill of 
sale in preparing the wheat for market. No 
mention is made of this in the brief of the 
defendants. If any sueh expenses as for 
threshing, sacking, hauling, etc., were incur- 
red, they should be allowed so far as they 
contributed to enhance the value of the prop- 
erty conveyed to them. 



Case 3STo. 17,999. 

In re WOODWARD et al. 

[4 Ben. 102; i 3 N. B. R. 719 (Quarto, 177).] 

District Court, B. D. New York. March, 1870. 

Privilege of Counsel—Witness. 

A witness who claims to have acted as coun- 
sel for a bankrupt, cannot, on that ground, re- 
fuse to be sworn as a witness in the bankruptcy 
proceedings. 

[In the matter of George Woodward and 
Julius C. Woodward, bankrupts.] 

In this case, the assignee for the bankrupt, 
by his counsel, attended before the register, 
and one William McKeag attended as a wit- 
ness, but refused to be sworn, on the ground 
that he had acrted as counsel .for the bank- 
rupt, and was still his adviser. 

The register decided as follows: "The 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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right to refuse to answer a question on the 
ground of privilege, does not 'warrant a re- 
fusal to be sworn as a witness. The privi- 
lege cannot be interposed until a question is 
asked which invades the privilege." 

On request the register certified the ques- 
tion to the court. 

BLATCHFORD, District Judge. The deci- 
sion of the register is correct. 



Case No. 18,000. 

In re WOODWARD. 

[8 Ben. 112; 12 N. B. R. 297; 1 N. Y. Wkly. 
Dig. 33; 7 Chi. Leg. News, 387.] i 

District Court, E. D. New York. May, 1875. 

Register is Bankruptcy— Summons of Witness. 

A summons to a witness to attend before a 
register in bankruptcy may be served outside 
the district but within 100 miles of the place 
where the witness is required to attend. 

[Proceedings in the matter of William S. 
Woodward, a bankrupt.] 

BENEDICT, District Judge. A proceeding 
in bankruptcy having been commenced in 
this court, the question of the discharge of 
the bankrupt being before the court upon 
specification filed, in opposition to the dis- 
charge, it was referred to a register in bank- 
ruptcy of this district to take and report to 
the eourt the evidence to be adduced by the 
respective parties upon the said issue. Such 
reference being thereupon commenced, a 
summons in accordance with form No. 48 
was issued, requiring one George S. Scott to 
attend as a witness in said proceedings be- 
fore such register, at his office in the city 
of Brooklyn. The summons was served up- 
on Scott in the city of New York, where he 
resides. Scott failed to attend in accord- 
ance with the summons, and thereupon ap- 
plication is made to the eourt to attach the 
witness for his failure so to attend. 

The application is opposed, for the purpose 
of obtaining a determination of the ques- 
tion whether a witness is bound to regard a 
summons served upon him out of the district 
for which the register is appointed, requir- 
ing attendance before that register in a 
district where the witness does not reside. 

The general rule undoubtedly is, that pro- 
cess does not run beyond the limits of the 
judicial district. But to this there is a well- 
known exception in the case of witnesses. 
Section 876 of the United States Revised 
Statutes expressly provides that subpoenas 
for witnesses who are required to attend a 
court of the United States may run into an- 
other district. 

The provisions of the bankruptcy laws con- 
fer upon a register in proper cases "all the 



powers of the district court for the summon- 
ing and examination of witnesses." In the 
present case the register before whom the 
witness was required to attend in the city 
of Brooklyn had been duly directed in pur- 
suance of section 5001 to take the testimony 
in the proceeding described in the summons; 
and therefore by virtue of section 5002 the 
register had all the power of this court for 
the purpose of summoning and examining 
witnesses in said proceeding. 

The witness, Scott, was therefore liable to 
be subpoenaed to attend before the register 
in this district, notwithstanding the fact 
that he resided out of the district, as it is 
conceded that he did not live more than 100 
miles from the city of Brooklyn. The sum- 
mons served upon the witness had all the 
effect that would have followed due serv- 
ice of the ordinary subpoena in a civil case 
requiring that attendance of the witness be- 
fore the eourt. Unless, therefore, the failure 
to attend is excused, the right of the parties 
to an attachment cannot be denied. Some 
facts, by way of excuse, are stated in the 
papers, and they are accompanied by expres- 
sions of entire willingness on the part of 
the witness to attend, if he could be legally 
required to do so. I shall not, therefore, at 
this time, consider the matters offex-ed in 
excuse, but shall postpone the examination 
of that question, to give the witness the op- 
portunity of demonstrating the sincerity of 
those expressions by attending before the 
register at such reasonable time as may be 
fixed by the register for the next hearing on 
the proceeding referred to. 

[For subsequent proceedings, see Case No. 18,- 
001.] 



i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq- and here reprint- 
ed by permission. 1 N. Y. Wkly. Dig. 33, con- 
tains only a partial report.] 



Case 3STo. 18,001. 

In re WOODWARD. 

[8 Ben. 563.] i 

District Court, E. D. New York. Nov., 1876. 

Opposition to Discharge— Speculator in Stocks 
not a Merchant — Concealment of Prop- 
erty— Admission of Fictitious Debts. 

1. W., a speculator in stocks who failed for 
a large sum and went into bankruptcy, applied 
for his discharge. It was opposed on the 
grounds, that he was a merchant or tradesman 
and had not kept proper books of account; that 
he had concealed property— a horse and wagon 
—belonging to him at the time of filing his peti- 
tion; and that he had admitted fictitious debts 
in making up his schedules and had falsely 
sworn thereto. Held, that a speculator in stocks 
is npt a merchant or tradesman within the 
meaning of the statute. 

[Quoted in Ex parte Conant, 77 Me. 278.] 

2. As the only proof of concealment of prop- 
erty was a statement made by the bankrupt two 
years after filing his petition in these words: "I 
now have a horse and wagon," the court would 
not hold, in a case involving millions of dollars, 
that it was meant that he owned the property 

i ^Reported by Robert D. Benedict, Esq., and 
Benj. I-rincoln Benedict, Esq., and here reprint- 
ed by permission.} 
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At the time of filing his petition, and that he 
had therefore concealed it. 

3. As the debts alleged to he fictitious, while 
stated in the schedules and upon the books of 
°the bankrupt, arose out of transactions in 
stocks, foi the statement of many of which the 
bankrupt relied entirely upon his brokers and 
■could himself furnish no information, it could 
not be said that such want of recollection, or 
even slight inaccuracies shown, warranted the 
belief that the bankrupt had wilfully sworn 
falsely or made false entries. A discharge must 
be granted. 

[Proceedings in the matter of William S. 
Woodward, a bankrupt. For prior proceed- 
ings, see Case No. 18,000.] 

BENEDICT, District Judge. This proceed- 
ing comes before the court upon an appli- 
cation for a discharge. The application is 
opposed by creditors upon various grounds 
set forth in several specifications. The prin- 
cipal question presented to me for my de- 
cision is whether the occupation of the bank- 
rupt was that of a merchant or tradesman 
within the meaning of the bankrupt law [of 
1867 (14 Stat. 517)]. If he was a merchant or 
tradesman a discharge must be refused, as it 
is conceded that he kept no proper books of 
accQunt. 

The evidence shows that the bankrupt was 
ii speculator in stocks and had no other oc- 
cupation. His contracts in respect to stocks 
■were often made in his own name and often 
by brokers upon his order and for his bene- 
fit. His dealings in stocks were large and 
frequent, and he thereby acquired a eredit 
which enabled him to make contracts in 
stocks to an enormous amount. The number 
of his creditors according to his schedule is 
178; the amount of his debts $2,894,684.71. 
Of the 138 creditors who have proved claims 
amounting to $2,201,167.07, ninety-one whose 
debts amount to $1,345,991.76, have consented 
to his discharge. It is also insisted that the 
evidence shows that the bankrupt kept an 
office, and that he transacted the business 
of a broker in stocks. He was a member of 
the board of brokers. Upon these facts the 
court has been urged to hold that the bank- 
rupt was a merchant or tradesman, and to 
refuse the discharge, because of his failure 
to keep proper books of account. But my 
opinion is that the bankrupt can not be held 
to have been a merchant or tradesman with- 
in the meaning of the bankrupt law. The 
words merchant and tradesman involve the 
idea of a dealing with merchandise in some 
form or other. In their ordinary and natural 
signification they do not include one who 
makes profits by buying and selling of shares 
on speculation, whether for himself or for 
others. Such a person would not in ordinary 
parlance be said to be engaged in trade. No 
case has been cited which furnishes author- 
ity for extending the meaning of these words, 
so as to include the occupation of this bank- 
rupt. The adjudged cases look the other 
way. The Case of Marston [Case No. 9,142] 
is quite in point. It is supposed that the 



present case differs from the Case of Marston 
in that the dealings of this bankrupt were 
not casual, that he had an office, made con- 
tracts in his own name as well as for others, 
and acquired by his dealings a credit that 
enabled him to make extensive purchases of 
stocks. But these circumstances, assuming 
them to be proved, do not bring him within 
the statute, for they do not disclose the 
characteristic feature of the occupation of a 
merchant or tradesman, namely, a trading in 
goods, wares or merchandise. I am therefore 
of the opinion that the discharge of this 
bankrupt cannot be refused upon the ground 
that he kept no proper books of account. 

A further ground of objection to the dis- 
charge is the omission from the bankrupt's 
schedules of claims against various parties 
named in the specifications, arising out of 
certain written agreements made in May and 
June, 1871, in relation to purchasing 60,000 
shares of Chicago, Rock Island and Pacific 
Railroad stock, forming what is called a 
"pool." 

In regard to this objection it is sufficient 
for the present case to say that the evidence 
fails to prove that there was any profit made, 
or that any claim arising out of those agree-, 
ments exists, to be stated by the bankrupt in 
his schedules. It is in proof that the bank- 
rupt made large contracts in Chicago, Bock 
Island and Pacific Railroad stock, in addi- 
tion to the 60,000 shares, purchased by the 
agreement of the "pool," on which additional 
contract there was a large loss; and an ef- 
fort has been made to show that these ad- 
ditional purchases were intact made for the 
benefit of the parties to the pool agreement, 
so as to render these parties liable to share 
in the losses upon such additional purchases. 
But such a conclusion cannot properly be 
drawn from the evidence presented in this 
case. All the direct testimony is opposed to 
such a conclusion; and the circumstances, 
relied upon as conflicting with the direct tes- 
timony, are not sufficient to justify holding 
that the bankrupt has wilfully sworn falsely 
in his affidavit annexed to his petition, or 
has concealed claims of this character out- 
standing against parties who were interested 
with him in such additional contracts. 

A remaining objection to the discharge is 
that the bankrupt omitted to mention in his 
schedules a horse and wagon, that it is con- 
tended the evidence shows him to have pos- 
sessed. This objection is taken in a specifi- 
cation filed by consent of the bankrupt after 
the testimony had been closed, and rests en- 
tirely upon the testimony, given by the bank- 
rupt on his examination. 

The objection that property has been con- 
cealed by a bankrupt, whenever it is made, 
is entitled to careful consideration, and the 
validity of such an objection is not affected 
by the value of the property alleged to have 
been concealed. Still, in a case like the 
present, instituted by the bankrupt for the 
purpose of obtaining a discharge from debts 
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amounting to some millions of dollars, the 
objection that the bankrupt has concealed a 
horse and wagon, and -wilfully sworn falsely 
in his affidavit attached to his schedules be- 
cause of the omission of a horse and wagon 
therefrom may well be held to require ex- 
plicit proof. The advantage to be gained by 
such an omission is too slight to render its 
existence at all probable. It is but just, 
therefore, to take the statement made by the 
bankrupt in respect -to the horse and « wagon 
as he makes it All that he says— and there 
is no other evidence — is "I now have one 
horse and wagon." This statement was 
made nearly two years after the filing of 
the petition and does not show that the bank- 
rupt had the horse and , wagon when he 
made his schedules and affidavit. It was 
open to the creditors to examine fully as to 
the horse and wagon; and, having failed to 
elicit any other tact than that the bankrupt 
had a horse and wagon some two years after 
he filed his petition, they have no ground on 
which to contend that the bankrupt has con- 
cealed any part of the estate possessed by 
him at the time of filing his petition. 

The observations already made dispose of 
all the specifications that the evidence re- 
quires should be noticed, unless it be the ad- 
ditional propositions numbered 4 and 5. In 
specifications 4 and 5, the charge is that the 
bankrupt has falsified his books and made 
false and fraudulent entries therein with in- 
tent to defraud his creditors, in this, that 
certain persons are named as creditors when 
in fact they were not indebted to him, and 
that certain debts set forth as due by the 
bankrupt had no existence in fact. The 
main support of these specifications is the 
fact that with regard to some considerable 
debts mentioned in the schedules and stated 
in his books, the bankrupt is unable to give 
any information as to the transaction out of 
which the indebtedness arose. In one or two 
instances it seems that a debt mentioned as 
the debt of one person was in fact owing to 
another. But when the nature of the bank- 
rupt's transactions is considered, and the 
method of conducting these transactions be- 
tween brokers acting for principals at the 
time undisclosed, and when it is remembered 
that the most of the bankrupt's indebtedness, 
amounting to some millions, arose in the 
space of four days out of a gigantic specula- 
tion in stocks, conducted through various 
brokers, and of which in very many cases 
the bankrupt kept no memorandum, but re- 
lied upon the brokers' statements sent to him 
and which were subsequently collected and 
arranged in books, it will be deemed no 
strained conclusion to say that mere want of 
recollection on the part of the bankrupt of 
some of these transactions, and the few in- 
accuracies which have been disclosed in the 
accounts so made up, do not prove that the 
bankrupt has wilfully sworn falsely in his 
affidavit or has admitted false and fictitious 
debts against his estate. 



I have now considered all of the specifica- 
tions that appear to require consideration, 
and, finding none of the specifications to be- 
supported by evidence, it is my duty to- fl 
grant the application of the bankrupt for a 
discharge. 



Case KTo. 18,002. 

WOODWARD v. CALHOUN COUNTY. 

[2 Cent. Law J. 396.] i 

District Court, N. D. Mississippi. Dec. Term, 
1874. 

County Bonds — Validity — Aiding Railroad 
Construction — Consent op Electors — Second 
Election — Constitutional Provision — Nego- 
tiability of Bonds. 

1. It is now too well settled to be controvert- 
ed, that the legislature may authorize a county 
or other municipal corporation to aid in the 
building of a railway in which the inhabitants 
are interested; and that such authority may be 
given with or without the assent of the quali- 
fied electors of such municipality, unless there 
be some provision in the constitution denying 
or limiting this power. 

2. The legislature of Mississippi authorized 
the board of police of Calboun county to sub- 
scribe for stock in a railway company, provided, 
that there should be an election first held in that 
county, at which the question should be submit- 
ted to the qualified electors. And the act pro- 
vides that, in case said election should result 
favorably, the subscription should be made; and 
in case a majority of the votes be cast against 
the subscription, the same shall not be made. 
Under the act, an election was held in 1860, 
and a majority voted against subscription. In 
1869, the board of police again submitted the 
question to the voters; and at that election, a 
majority voted for subscription. Held, that the 
first election did not exhaust the power of the 
board to subscribe; that the manifest meaning 
of the act was to authorize the subscription on 
an approving vote whenever it should be had; 
that the voters of the county, in this matter, 
like individuals in making similar contracts, 
were not bound finally by a rejection of the 
proposition; that circumstances might change 
so as to justify a change in their action; and 
that in acting on a proposition to subscribe, the 
voters might deliberate, reject at one time, and 
accept at another. Citing Society for Savings 
v. New London, 29 Conn. 174; Smith v. Clark 
Co. [54 Mo. 581; Woods v. Lawrence Co., 1 
Black [6Q U. SJ 386. 

3. Nor did it affect the validity of the second 
election, that by the constitution in force in 
1860, only whites were allowed to vote, and 
that when the last election was held freedmen 
were legal voters. 

4. Nor is it any objection to such second elec- 
tion, that nine years had passed since the pow- 
er to hold it was granted. Whatever might 
have been the effect in times of peace, the civil 
war which ensued soon after the power was 
granted, and the consequent disorganization of 
business, etc., in the state, justified the delay. 

5. The act authorizing Calhoun county to sub- 
scribe for stock in the railroad company was 
passed in 1860; an election was held in October, 
1869, at which a majority of the voters assented 
to the subscription. The new constitution of 
the state, which prohibits the "legislature from 
authorizing cities, counties, and towns from giv- 
ing such aid unless upon assent of two-thirds of 
the qualified voters, was ratified by a popular 

x [Reprinted by permission.] 
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vote under the reconstruction laws of congress, 
on the 1st of December, 1869, and the subscrip- 
tion of the stock for the county was actually 
made on the books of the railway company, on 
the 1st of January, 1870; and the state was 
admitted to representation in congress on tne 
17th of February, 1870. EeU, that the new- 
constitution did not apply, because, (1) it did not 
abrogate prior authorities already granted by 
the legislature, but only prohibited the granting 
of such authority thereafter; (2). because the 
new constitution had not on the 1st of January, 
1870, taken effect, as to that clause of it which 
prohibits the granting of such authorities except 
on terms prescribed. Citing Cass v. Dillon, 2 
Ohio St. 607; State v. Union Tp., 8 Ohio St. 
394; State v. Sullivan Co., 51 Mo. 531; Kansas 
City, St. J. & C. B. R. Co. v. Alderman, 47 Mo. 
349; State v. Nodaway Co. Ct., 48 Mo. 339; 
State v. Macon Co., 41 Mo. 453. 

6. The said clause of the constitution in re- 
lation to municipal subscriptions, does not ap- 
ply where a debt has already been created for 
subscription to a railway company; and the 
legislature might, after the new constitution 
went into effect, authorize a county to issue its 
bonds in payment of such debt, and that with- 
out submitting the question to the people. 

7. The act of 1871, which authorized the is- 
suance of the bonds to pay the county subscrip- 
tiona to the railway company, directed that the 
bonds so issued should be made payable to "the 
president and directors of the railroad company, 
and their successors and assigns." The bonds 
issued were made payable to "the railroad com- 
pany, or bearer." He'd, that the power grant- 
ed was sufficiently pursued, and that the bonds 
so issued were valid; that it was the intention 
of the legislature to authorize the issuance of 
bonds which were negotiable, and which, in the 
hands of innocent holders, for value, would not 
come under the operation of the statute which 
subjects innocent holders to the eqaities existing 
between the maker and the payee. 

8 When negotiable municipal bonds are is- 
sued, payable out of the state, or to bearer, they 
are unimpeachable in the hands of a bona fide 
holder for value, if there be a law authorizing 
their issuance. And if the act giving the an- 
thority annexes to its exercise certain condi- 
tions, and the bonds on their face recite that 
these conditions have been complied "with, then 
the municipality, on being sued on the bonds by 
an innocent holder for value, is estopped to 
deny the truth of the recital. 

At law. 

Mr. Mayes and Harris & George, for plain- 
tiff. 
H. A. Barr, for defendant. 

HILL, District Judge. This is an action of 
debt brought by the plaintiff [Amos Wood- 
ward] against the defendant, to recover the 
amount due upon 218 coupons, upon certain 
bonds, issued by said board in payment of a 
subscription of capital stock in the Grenada, 
Houston & Eastern Railroad Company, -which 
had been subscribed by said board on behalf 
of said county, and which coupons it is claim- 
ed are held by plaintiff as the bona fide own- 
er thereof. Among other plean pleaded to 
said action, are five special pleas, to which 
plaintiff has filed his demurrer and upon 
which the questions now for decision arise. 
These pleas taken together, in substance 
state: That these bonds and coupons were 
issued on the 1st of September, 1871, in aid 
of the said railroad company, under the pro- 
30 Fed.Cas.— 35 



visions of an act of the legislature of this 
state, approved on the 25th of March, 1S71, 
and in payment of a subscription for §100,- 
000 as capital stock, subscribed by said board 
on behalf of said county on the 1st of Janu- 
ary, 1870, under the authority of an election, 
held by the voters of said county on the 25th 
of October, 1869, in pursuance of an order 
made by the board of police of said county, 
on the 22d of September, 1869, and under 
which order said election is claimed to have 
been authorized by an act of the legislature 
of this state, approved the 10th of February, 
1860. That on the 1st Monday in August, 
1880, the proposition to subscribe for said 
capital stock, was submitted to the qualified 
voters of said county, at an election held in 
pursuance of the act of 1860, and the order 
of the board of police of said county, made in 
pursuance thereof, and was then rejected by 
a majority of said voters. That said rejec- 
tion exhausted all authority in said board 
to submit said proposition to said voters, or 
to make any subscription of capital stock in 
said company. That when said act of 1860 
was passed, none were intended to vote up- 
on said proposition but white persons, who 
alone were the qualified voters of said coun- 
ty. That when said vote was taken the en- 
franchised freedmen had become qualified 
voters of said county. That before said sub- 
scription was made the present constitution 
was adopted, which prohibits the legislature 
from authorizing counties to subscribe capi- 
tal stock in, or give aid to railroad com- 
panies, without the assent of two-thirds of 
the qualified voters of the county; and that 
the subscription of capital stock and the is- 
suance of the bonds and coupons were made 
and issued in violation of this provision of 
the constitution, and void, and conferred 
no authority therefor. That the act of 1871, 
authorizing the issuance of bonds and cou- 
pons in payment of the capital stock sub- 
scribed for in said company, required that 
they should be made payable to the Grenada. 
Houston & Eastern Railroad Company, their 
successors and assigns, but that they were 
made payable to said company or bearer. 
That by reason of the said several causes, 
the subscription for said stock and the issu- 
ance of said bonds and coupons were with- 
out authority of law, void .and not binding 
on the defendant. 

The question to be determined is whether 
any or all of the facts alleged in these sev- 
eral pleas, and admitted by the demurrer to 
be true, constitute a valid defence to the 
action. The question is not now whether it 
is wise or unwise, just or unjust to compel 
a citizen or owner of property to become a 
stockholder in a corporation, and to con- 
tribute his means for its support, because a 
majority of the voters of the county or other 
municipality have by vote so determined, as 
it is now well settled that such may be done 
when authorized by the legislature. The 
question is, did the legislature in this case 
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authorize it, and were the bonds, the coupons 
for the interest on which the suit is brought, 
issued and put in circulation in pursuance 
of that authority? The declaration alleges 
that they were, and the pleas deny it. The 
pleas admit that there was an act passed in 
1860, authorizing the board of police to sub- 
scribe for $100,000 of capital slock in the 
Grenada, Houston & Eastern Railroad Com- 
pany, upon condition that a majority of the 
qualified voters of said county, at an elec- 
tion to be held for the purpose, should vote 
in favor of said subscription, but allege that 
the election provided for was held and the 
proposition rejected, which exhausted the 
power conferred; the demurrer admits .the 
election and the vote adverse to the proposi- 
tion, but does not admit the effect, that is, 
the exhaustion of the power; and this is the 
first question to be determined, as this is the 
only act of the legislature under which it is 
claimed the subscription was authorized. 
This question and indeed all the questions 
which have been raised, and ably argued by 
the distinguished counsel on both sides upon 
these pleadings, are of first impression in 
this court, and so far as I am informed in 
any court in this state, are important to the 
holders of the bonds and coupons issued and 
first put in circulation, to the tax-payers of 
Calhoun county, and to those interested in 
this railroad enterprise, and should be con- 
sidered with all the care, aided with all the 
lights attainable, so as to arrive at a correct 
conclusion as to the rights of the parties. 

The legislature might have authorized the 
subscription without a vote of the citizens, 
as there was then no constitutional inhibi- 
tion, but it wisely provided that it should 
not be done without the assent of a ma- 
jority of the voters, who should vote in the 
election to determine the question. That 
majority was not then obtained, and had 
the act contained any provisions either in 
positive terms, or from which it could rea- 
sonably be inferred that that vote should be 
final and conclusive, then any subsequent 
vote would be without authority. In con- 
struing all statutes, the true intent of the 
legislative mind is the thing to be ascer- 
tained, and in the ascertainment of which 
resort must be had to the purpose of the 
enactment, the benefits to be secured, and 
the evils to be prevented. The purpose of 
this legislation was to give pecuniary aid to 
the construction and operation of a railroad 
which was to pass through Calhoun county, 
which it was supposed would afford facilities 
to its citizens and develop their resources. 
The circumstances of the citizens might 
greatly change in even a short time, their 
ability to pay depending very much upon 
the amount of their marketable productions, 
and their price. Also the necessity of the aid 
which was sought might be greater at one 
time than at another; at one time it might 
have been thought the enterprise could be 
successful without resorting to this means; 



at another it must fail without it. It was 
authority given to the board of police to 
make a contract for the taxpayers of the 
county, provided a majority of the qualified 
voters assented to it, and, unless restricted 
like individuals, a proposition might be re- 
jected at one time and accepted at a future 
time. There is no express provision that the 
vote taken "Should be conclusive, and when 
looking to the purpose of the act, I find noth- 
ing in it from which that inference can nec- 
essarily be drawn. I am of the opinion 
that the proper construction to be given to 
this statute is, that authority was given to 
the board of police to make the subscription 
whenever a majority of the qualified voters 
of the county should assent to it, by the vote 
of a majority of the qualified voters who 
should vote on the question at an election to 
be held, to decide upon the acceptance or re- 
jection of the proposition. This construc- 
tion is sustained by the numerous adjudi- 
cated eases in other states upon like proposi- 
tions, in some of which the proposition for 
subscription was made and rejected repeat- 
edly, and then accepted, and its acceptance 
held binding. See Society for Savings v. 
New London, 29 Conn. 174; Smith v. Clark 
Co. [54 Mo. 5S]. See, also, Woods v. Law- 
rence Co., 1 Black [66 U. S.] 386. 

Another objection to the validity of this 
election insisted on by defendant's counsel, 
is that when the act was passed, none but 
white persons were qualified voters, and that 
when the election was held, those formerly 
slaves, then freedmen, were made voters. 
The plea does not aver that any of them vot- 
ed in the election, and as the present consti- 
tution by which they were made voters, did 
not take effect until after that time, I take 
it that they did not vote. All the votes 
which they had before that time cast were 
under the act of congress, and confined to 
the special elections provided by the act; and 
were it otherwise, this objection is not main- 
tainable. The act of 1860 evidently intended 
to embrace all the qualified voters who were 
such at the time the election was held. The 
voters constantly change by death and re- 
movals, by new accessions, by becoming of 
lawful age, and by immigrations at all times. 
And by the addition of the lately enfran- 
chised, under the present constitution, an- 
other class was added, but when added, be- 
came as much entitled to vote as any who 
had preceded them. Still another objection 
urged, is, that more than nine years had 
elapsed from the passage of the act before 
the election was held. Whatever force there 
might have been in this objection, had the 
war not intervened and the consequent dis- 
organization of civil government ensued, and 
which continued up to the time, or nearly 
so, when the election was held, these cir- 
cumstances must be held sufficient to avoid 
this objection. 

After a careful consideration of all the ob- 
jections urged against the validity of this elec- 
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tion, I am of the opinion, that none of them 
are maintainable. And it must he held that 
the board of police was authorized to make 
the subscription, unless prevented by some 
subsequent obstacle, and which it is insisted 
did intervene by the adoption of the consti- 
tution submitted to the vote of the qualified 
electors of the state in November thereafter, 
and before the subscription was made, one 
provision of which inhibits the legislature 
from authorizing any county, city or town to 
become a stockholder, or to lend its credit 
to any company, association or corporation, 
unless two-thirds of the qualified voters of 
such county, city or town, at a special or 
general election to be held therein, shall as- 
sent thereto. The subscription was made 
January 1, 1870, after the election was held 
by which the constitution was ratified by the 
electors of the state, but it was nugatory 
until the state government created by it was 
authorized by congress, which was not done 
until after that time, on the 17th of Febru- 
ary, 1870. So that it can not be held that this 
subscription is in any way affected by this 
provision of the constitution. But I am of 
opinion that this inhibition, being placed up- 
on the legislature, was intended only to ap- 
ply to the action of that body afterwards to 
be had, and not to any authority thereto- 
fore given, and for a very good reason. Oth- 
ers upon the faith of this subscription might 
have been induced to subscribe for stock 
under the belief that the enterprise would be 
thus rendered successful. Contracts might 
have been entered into upon the faith of the 
subscription; but not so with regard to sub- 
scriptions of stock afterwards authorized, 
which will further appear from the following 
(the fifteenth) section of the constitution 
which inhibits the sale of lottery tickets and 
further .inhibits the drawing of any lottery 
theretofore authorized, or the sale of lottery 
tickets. This section is self-executing; the 
fourteenth seetion is not. If it had been in- 
tended to apply to subscriptions before that 
time authorized, no reason can be perceived 
why it was not expressed. I am satisfied 
that this provision can not be made applica- 
ble to this subscription; and this conclusion 
is sustained by a number of adjudications by 
o the supreme courts of our sister states. See 
on this point, Cass v. Dillon, 2 Ohio St. 609; 
State v. Union Tp., 8 Ohio St. 393; State v. 
Sullivan Co. Ct., 51 Mo. 531; Kansas City, 
St J". & C. B. R. Co. v. Alderman, 47 Mo. 
349; State v. Nodaway Co. Ct, 48 Mo. 339; 
and State v. Macon Co., 41 Mo. 453. I am, 
therefore, compelled to the conclusion that 
no valid objection is shown against this sub- 
scription. The next, and not less important 
question, is, were these bonds and coupons 
authorized by law to be issued, and are they 
of binding force upon the defendant as the 
representative of the taxpayers of Calhoun 
county? To make them so obligatory they 
must have been issued by legislative authori- 
ty. This authority is claimed to have been 



given by the fourth section of an act passed 
March 20, 1871, entitled "An act to amend 
an act entitled 'An act to aid in the construc- 
tion of the Grenada, Houston and Eastern It, 
R., approved February 10th, I860,"' which 
reads as follows: "That it shall and may be 
lawful for the board of supervisors of any 
county which shall have voted a tax as pro- 
vided by this act or of an act to which this 
act is amendatory, to issue bonds due and 
payable at such time or times as said board 
of supervisors may deem best for the tax- 
payers of their respective counties, not to ex- 
tend beyond ten years from the date of their 
issuance, for such sums as said boards of 
supervisors may deem necessary to meet, 
pay off and discharge the subscriptions of 
said counties, respectively, for capital stock 
In the Grenada, Houston and Eastern Railroad 
Company, which have been, or which may 
hereafter be subscribed by said boards of 
supervisors, or by the boards of police (as 
the case may be) respectively, not to exceed 
the total sum of such stock subscriptions, 
which said bonds shall be signed by the 
president of the board of supervisors issuing 
the same, and be made payable to the presi- 
dent and directors of the Grenada, Houston 
and Eastern Railroad Company, and their 
successors and assigns, and may be assigned, 
sold and conveyed with or without guarantee 
of payment by the said president and direct- 
ors, or may be mortgaged in like manner, 
at their discretion, as they may think best 
for the company." The defendant's counsel 
insists that the issuance of these bonds and 
coupons • under this act was a pledging the 
credit of the county of Calhoun to the com- 
pany, which, by the provisions of the consti- 
tution above stated, could not be made bind- 
ing upon the tax-payers of the county, unless 
assented to by a majority of two-thirds of 
the qualified voters of the county, which, it 
is admitted, was never procured. This was 
but a means provided for the payment of an 
obligation already incurred. The act limits 
the amount to be issued to a sum sufficient 
to pay off and discharge this obligation, and 
unless it changes the amount and time of 
payment can work no hardship upon the 
tax-payers, and the plea does not allege any 
such change; therefore without further com- 
ment or reference to authority, I must hold 
this objection not well taken. 

But it is insisted on behalf of defendant 
that the bonds and coupons were not issued 
as directed by this act, in this that- they were 
directed to be made payable to the president 
and directors of the Grenada, Houston & 
Eastern Railroad Company, their successors 
and assigns; whereas, they were made pay- 
able to the Grenada, Houston & Eastern 
Railroad Company, or bearer, and that this 
departure created them different obligations 
from those directed and intended, and ren- 
ders them void and of no binding obligation. 
So far as the mere name of the payers, or 
payee of this obligation is concerned, it is 



WOODWARD (Case No. 18,002) 



[30 Fed. Cas. page 548] 



sufficient if substantially the same. It was 
not intended to vest the president and direct- 
ors of the company, as individuals, -with any 
interest -whatever; they were the mere 
agents of the corporation; the corporation 
was intended to be the payee, and such be- 
ing the case, they could be sold, transferred 
and assigned as though made payable to the 
company by its corporate name. For au- 
thority to sustain this position, see Maddox 
v. Graham, 2 Mete. (Ky.) 78, and authorities 
therein referred to. 

It is next insisted that it was the intention 
of the legislature that these obligations 
should be governed by what is known as the 
"anti-commercial statute" of this state, first 
passed in 1S22 and continued in the Codes 
of 1S57 and 1871, by which the holder of 
the obligations, therein made assignable so 
as to vest the legal title in the assignee and 
allow him to sue in his own name, holds the 
same, subject to the same infirmities and 
equities as existed against the payee when 
the assignment was made, and that these 
bonds being made payable to bearer, made 
them commercial paper, unimpeachable in 
the hands of a bona fide holder for value and 
without notice of such infirmities or equities, 
and hence different in their effect and bind- 
ing obligation, and therefore void. This 
question has never before been presented to 
me, but questions arising under this anti- 
commercial statute are not new either to 
this court or to the supreme court of the 
state. The act is as follows: "All bonds, 
obligations, bills single, promissory notes 
and all other writings for the payment of 
money, or any other things, shall and may 
be assigned by endorsement, whether the 
same shall be made payable to the orders or 
assigns of the obligee or payee or not; and 
the assignee or endorser may sue in his own 
name and maintain any action which the 
obligee or payee might or could have sued 
or maintained thereon previous to assign- 
ment; and in all actions commenced or sued 
upon any such assigned bond or obligation, 
etc., the defendant shall be allowed the bene- 
■fit of all want of lawful consideration, fail- 
ure of consideration, payments, discounts 
and sets-off made or had against the same 
previous to the notice of the assignment, etc., 
in the same manner as if the same had been 
sued and prosecuted by the payee or obligee, 
and the assignee or endorsee may maintain 
an action against the person or persons who 
may have endorsed the same, as in ease of in- 
land bills of exchange." 

I have, heretofore, decided, in construing 
this act, that it was intended to embrace 
such instruments only as were not before 
that time assignable under the laws in force 
in this state, so as to vest the holder with 
the legal title, and authorize suit thereon in 
the name of the assignee or endorsee, and 
not such instruments as before that time 
were negotiable and vested the legal title in 
the holder, with the right to sue in his own 



name, and in justice to the makers of such 
instruments reserved such equities which 
they might have before notice of such trans- 
fers. The obligations, the transfer of which 
are authorized, are such as are usually only 
transferred in the vicinity of their creation, 
and where it is an easy matter for the party 
desiring to take the transfer to enquire and 
ascertain whether there are any equities or 
off-sets against it. I am satisfied with this 
construction, and am not aware of a mate- 
rially different construction having been 
given by the courts of the state obligatory 
upon this court. The high court of errors 
and appeals in the case of Craig v. City of 
Vicksburg, 2 George, 216; Stokes v. Win- 
slow, Id. 518; Mercien v. Cotton, 5 George, 
64; and Winstead v. Davis, 40 Miss. 785 — 
hold that bills, bonds and promissory notes 
payable to bearer, were negotiable at com- 
mon law and not within the statute. So is 
a note made payable to the order of the mak- 
er, and endorsed in blank, not embraced 
within this anti-commercial provision. So is 
a note or other obligation made payable 
within another state, not so embraced, but is 
governed hy the laws of the state where pay- 
ment is to be made. As a general rule ob- 
ligations made for the purpose of being 
thrown upon the market and becoming a por- 
tion of the circulating medium of the coun- 
try in commercial transactions, are usually 
held as unimpeachable commercial obliga- 
tions. These rules, I am satisfied, will be 
found sustained by the elementary books and 
adjudicated cases. The purpose of the is- 
suance of these bonds and coupons must be 
ascertained from an examination of the pow- 
ers given in the act itself, and the custom of 
the country with reference to similar obliga- 
tions issued by other corporations and mu- 
nicipalities. The company was authorized 
to sell, transfer, assign and mortgage the 
same as the discretion of the president and 
directors might deem best for the company, 
thus giving them an unlimited power of dis- 
position over them to raise money, or to be 
used in any other way deemed most to the 
interest of the company. 

No restriction is placed upon the board of 
supervisors as to the time or place of pay- 
ment, except that all shall be payable within « 
ten years from their issuance. There being 
no restriction as to the place of payment, no 
reason is shown why they should not have 
been made payable in the city of New York, 
the great money centre of this country. At 
the time of their issuance, as now, there was 
but little money in this state for such invest- 
ment; consequently the bonds, to subserve 
their purpose, had to be sold where there was 
a market for them. If these obligations were 
properly made payable in the city of New 
York, where commercial law prevails, and 
where obligations of this character are un- 
impeachable in the hands of a bona fide 
holder, then the objection under considera- 
tion must fail. Or if to cany out the pur- 
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pose of their issuance by mating them pay- 
able to bearer, the same result must follow. 

I am satisfied, after a careful considera- 
tion of the act authorizing the issuance of 
these obligations, and the purpose for which 
they were issued, that no such departure 
from the provisions of the statute has been 
made as to invalidate them. Other reasons 
might be stated, but those given are deemed 
sufficient. According to the conclusions 
reached, these obligations could not be im- 
peached if they were now held by the com- 
pany, or that which has succeeded to the 
rights of the former company, the payees of 
these obligations. But being payable in the 
city of New Xork, and payable to bearer, 
they are unimpeachable in" the hands of a 
bona fide holder without notice, the holder 
being only required to know that there was 
legal authority for their issuance, the bonds 
reciting upon their face that all the acts had 
been substantially performed that the act of 
the legislature, authorizing their issuance, 
required. To sustain this position I refer 
to many decisions made by the supreme court 
of the United States upon similar obligations, 
from the case of Commissioners of Knox 
Co. v. Aspinwall, 21 How. [62 TJ. S.] 513, up 
to the present time, embracing one or more 
cases at every term of that court of last 
resort in the nation, and binding on this 
court at least. 

Admitting that the objections insisted upon 
in these pleas were sufficient to have justi- 
fied the defendant or the tax-payers to have 
restrained by injunction the board of super- 
visors from issuing these bonds, or the com- 
pany from using or transferring them after 
issued, had it been done in time, yet having 
acquiesced for so long a time in their issu- 
ance and transfer into the hands of bona fide 
purchasers without notice of any objection, 
and until after contracts had been made and 
labor performed, I am inclined to the opinion 
it is now too late to raise the objection, but 
upon the other grounds stated, I am satis- 
fied the demurrer to all these special pleas 
must be sustained, with leave to plead over. 
Sixty days allowed in which to plead. 

NOTE. The act of 1860, is as follows: "The 
board of police of the several counties, Yallo- 
busha, Calhoun, etc., through which the G. H. 
& E. R. R. may pass, may, for their respective 
counties, open (s ! c) such conditions as they 
think proper, subscribe for capital stock not to 
exceed in amount two hundred thousand dol- 
lars, for any one county. Provided, however, 
that an election shall be held in the county for 
and on account of which stock is proposed to be 
subscribed by the qualified electors thereof, at 
the regular precincts of said county, twenty 
days notif e of the time of holding such election, 
and of the amount proposed to be subscribed, 
and in what number of installments, being first 
given by the board of police; and if at said 
election a majority of the qualified electors vot- 
ing shall be in favor of such subscription, then 
said board shall make such subscription for 
and in behalf of the county, for the amount 
specified by the president of said board of po- 
lice, subscribing the amount so specified to the 
capital stock of said company, but if a. majori- 



ty of those voting shall be opposed to such sub- 
scription, the same shall not be made." Sec- 
tion 1. 

The clause of the new constitution, referred 
to, is as follows: "The legislature shall not au- 
thorize any counts, city, or town, to become a 
stockholder in, or to lend its credit to any com- 
pany, association, or corporation, unless two- 
thirds of the qualified voters of such county, 
city or town, at «, special election, or regular 
election, to be held therein, shall assent there- 
to." Section 14, art. 12. 

Section 4 of the act of 1871 is as follows: 
"That it shall and may be lawful for the board 
of supervisors" (formerly board of police) "of 
any county which shall have voted a tax as 
provided by this act, or of the act to which this 
act is amendatory" (i. e., act of 1860, supra), 
"to issue bonds due and payable at such time 
or times as said boards of supervisors may deem 
best for the tax-payers of their respective coun- 
ties, not to extend beyond ten years from the 
date of issuance, for such sums as said boards 
of supervisors may deem necessary to meet, pay 
off and discharge the subscriptions of said coun- 
ties, respectively, for capital stock in the G-. H. 
& E. R. R. Co., which have been or which may 
hereafter be subscribed by said boards of super- 
visors, or by the boards of police (as the case 
may be), respectively, not to exceed the total 
sum of such stock subscriptions, which said 
bonds shall be signed by the president of the 
board of supervisors issuing the same, and be 
made payable to the president and directors of 
the G. H. & E. R. R. Co. and their successors 
and assigrs, and may be assigned, sold and con- 
veyed with or witho it guarantee* of payment by 
the said president and directors, or may^ be 
mortgaged in like manner at their discretion, 
as they may deem best for the company." 
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WOODWARD v. DINSMORE. 

[4 Pish. Pat. Cas. 163; Merw. Pat. Inv. 430.] i 

Circuit Court, D. Maryland. Feb., .1870. 

Patent for Invention — Sot,au Camera — Reis- 
sued Patent — New Combination. 

1. Under the doctrine of Battin v. Taggart, 17 
How. [58 TJ. S.] 85, as in a cause in equity, the 
court passes on the facts as well as on the law, 
the original and reissued patents are for the 
court to construe and reconcile or declare to be 
irreconcilable. 

2. It is immaterial whether or not the pat- 
entee could or did describe the rationale of his 
invention, if he gave the invention itself to the 
public. 

3. Being the inventor of the device, he might 
subsequently, when he had it in his power to' 
make fuller explanation of it, reissue and modi- 
fy his claims. 

4. An original and sole claim for the combina- 
tion of a condensing lens, a photographic lens, 
a negative and an inclined mirror, might be 
amended on reissue by dropping the mirror 
from the combination. 

5. Although the only change in an apparatus 
might consist in the substitution in the solar 
microscope of a photographic lens for a micro- 
scopic lens, yet if the latter did not produce the 

i [Reported by Samuel S. Eisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv, 
430, contains only a partial report.] 
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effect or perform the function of the former, it 
is a new and patentable combination. 
[Cited in Rodebaugh v. Jackson, 37 Fed. 886; 
Consolidated Roller-Mill Co. v. Coombs, 39 
Fed. 34.] 

6. Even if the elements are unchanged, yet 
if with one arrangement they are incompetent 
to an end for which a different arrangement 
makes them competent, such new arrangement 
becomes patentable, unless it is such as would 
naturally suggest itself to persons skilled in the 
art to which the subject makes it akin. 

7. The novelty of the Woodward solar camera 
examined and sustained. 

This was a bill in equity filed to restrain 
the defendant [Christopher Dinsmore] from 
infringing letters patent [No. 16,700] for an 
"improvement in solar camera," granted to 
complainant [David A. Woodward] February 
24, 1857, and reissued July 10, 1SG6 [No. 
2,311]. The invention consisted in an ap- 
paratus for producing enlarged copies of 
photographic pictures, and consisted of the 
adaptation to the camera obscura of a lens 
for condensing the sun's rays, and focussing 
them at or near the achromatic lens. 

The claim of the original patent was as fol- 
lows: "Adapting to the camera obscura a 
lens and reflector in rear of the object glass, 
in such manner that it is made to answer the 
twofold purpose of a camera obscura and 
camera lucida, substantially as and for the 
purposes specified." 

The claims of the reissued patent were: 
"(1) Adapting to the camera obscura a lens, 
or lenses, and reflector, in rear of the object 
glass, in such manner that it is made to an- 
swer the twofold purpose of a camera ob- 
scura and a camera lucida, substantially as 
and for the purposes specified. (2) The ar- 
rangement and combination of the condens- 
ing lens H, or lenses D', and H, negative 
slide or holder N, and achromatic lens or 
lenses -E, made adjustable with regard to 
each other for condensing the sun's rays up- 
on and through the negative, and focussing 
them upon prepared paper, canvas, or other 
suitable material for photographic purposes 
substantially as described." 

Henry Stockbridge, H. L. Emmons, Jr., 
and J. FT. B. Latrobe, for complainant. 

Constant Guillon and Benjamin Price, for 
defendant. 

GILES, District Judge. This ease has been 
carefully and deliberately tried, after the 
fullest preparation, and with great ability. It 
involved matters altogether new to the court, 
—the principles of optics and the instru- 
ments and practice of photography, — and 
has received at the hands of the court the 
most attentive consideration. 

The first question has been the validity of 
the reissued patent of 1866. Formerly, it 
seems to have been held, that the reissue 
was conclusive as to its own validity, except 
in cases of fraud and collusion; and it has 
been supposed that this was laid down in 
Stimpson v. "Westchester R. Co., 4 How. [45 



U. S.] 380. Whatever may be the construc- 
tion given to the opinion in that ease, I do 
not regard such doctrine to be law at this 
time, as the supreme court say, in the case 
of Battin v. Taggart, 17 How. [5S U. S.] 83, 
"the jury are also to judge of the novelty of 
the invention, and whether the reissued pat- 
ent is for the same invention as the original 
patent." And as in a cause in equity, the 
court passes on the facts as well as on the 
law, therefore the original and the reissued 
patents are for the court to construe and 
reconcile, or to declare to be irreconcilable: 
and although the decision of the patent of- 
fice is entitled to great weight, yet the re- 
issue is but prima facie evidence, and the 
duty devolves on the court, as it has done 
in this case, to determine, whether the reis- 
sue claims more than the original specifica- 
tion shows the patentee to have invented. 

Limited to the claim made in the original 
patent, the complainants would not be able 
to recover in the present case, because the 
reflector is there one of the elements of the 
combination claimed, and the defendant's ap- 
paratus is without one. In the reissued 
patent, while the patentee retains the first 
claim, he adds a claim, omitting the re- 
flector, and claiming "the arrangement and 
combination of the condensing lens, tiie 
negative slide or holder, and achromatic lens 
or lenses made and adjusted, in regard to 
each other for condensing the sun's rays 
upon and through the negative, and focus- 
sing them upon prepared canvas or other 
suitable material for photographic purposes, 
substantially as described." 

Now, while this is an addition to the claim 
of the original patent, it is fully warranted 
by the description contained in the specifi- 
cation and the drawings connected with it; 
and this being so, the complainant's case is 
exactly that which is provided for by the 
thirteenth section of the patent act of July 
4, 1836 [5 Stat 122]. 

I am, by no means, sure that the complain- 
ant was, himself, aware of the rationale of 
his own invention, when he took out his 
patent in 1857. He did what never seems to 
have been done before. He made a great 
improvement, the value of which was at 
once recognized by the photographic world. 
But whether he was able, in his original 
specification, to give the rationale of his in- 
vention or not, he nevertheless gave the in- 
vention itself to the public. He was the 
first and original inventor in the eye of the 
law, and was entitled to a patent; and sub- 
sequently, when he had it in his power to 
make a fuller explanation, and more effi- 
ciently protect himself, he had a right to a 
reissue, and to claim the combination which 
made the sun's rays effective to produce the 
result, whether they were brought to bear 
directly upon the condensing lens, or were 
reflected by a mirror, for convenience sake, 
upon it. I hold the reissue, therefore, to 
be valid. 
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The next question was the originality of 
the invention; and here the opposing evi- 
dence was of two kinds: First, publications 
in printed works; second, oral testimony in 
regard to what was alleged to have been 
done before. Of the first kind, the publica- 
tion in the Photographic Journal for 1856, 
was relied on, and, at first sight, the draw- 
ing looks very much like the patented inven- 
tion. But it is only necessary to examine 
the same in connection with the references, 
to see that a most .important element of the 
combination, a condensing lens, is altogether 
emitted. The French instruments were also 
relied on: but here, although these instru- 
ments have a condenser, *the illustrative 
drawings show that the great principle of 
the Woodward camera does not exist in 
them. The rays from the condensing lens, 
instead of being focussed in the achromatic 
lens, including the negative within the cone 
of light formed by them, are focussed either 
before or behind the negative, and not at or 
near the achromatic lens, and the light in 
the camera being a diffused light, is wholly 
incompetent to produce the effect of the 
solar camera of the complainant. The other 
publications referred to by the defendants 
were even less Jike the patented invention 
than those just mentioned. The great prin- 
ciple of the solar camera is, in my opinion, 
altogether unaffected by the fact that the 
negative is moved, while the condensing and 
achromatic lenses are stationary. It comes 
to the same thing as though the negative 
were stationary and the two lenses were 
moved, provided they retained their rela- 
tive positions. On referring to the testi- 
mony of the witnesses examined to prove 
the existence of a solar camera in Philadel- 
phia, as far back as 1849, and in Cincinnati, 
at a later date, but anterior to "Woodward's 
patent, with every possible disposition to 
accord to parties under oath, at all times, 
full credit in their sworn statements, I find 
it impossible to* believe, that either the Phil- 
adelphia or Cincinnati instruments were so- 
lar cameras competent to do the work of the 
Woodward invention. To me, it seems that 
the Philadelphia invention was nothing more 
than a copying box, and the specimens of its 
work that have been exhibited are far from 
favorable. It is admitted to have been 
thrown aside and abandoned, and it did not 
make its appearance again until the success 
of Woodward and litigation brought it for- 
ward as a defense. I do not dwell upon the 
fact that there is evidence that shows, that 
whatever was done with it was done in pri- 
vate, because, as already stated, I have not 
been able to convince myself, that it was 
ever used except as a copying box. In re- 
gard to the Cincinnati invention, about 
whose date there is a good deal of uncer- 
tainty, the evidence shows that Hall sold the 
two instruments he made, one to Grob and 
the other to Sickendorff, and they have both 
been seen and described, and they never 



seem to have been competent to produce sat- 
isfactory results, and were considered by the 
purchasers worthless. 

As I said before, in a case of this descrip- 
tion, the court has, not only to pronounce 
the law, but to determine questions of fact 
in the capacity of a jury. It is thus that 
I am called upon to deal with the evidence 
before me, after its more careful elabora- 
tion by the respective counsel, and to state 
the impressions it has made on me. There 
is a fact connected with it, however, that I 
can not altogether pass without remark. 
Both the Philadelphia and Cincinnati al- 
leged inventors were themselves experienced 
opticians, and one a photographer; and it is 
dilficult to believe, that, if they had made an 
invention which is admitted by all parties, 
both in Europe and America, to be so valua- 
ble and important, neither would have claim- 
ed it. Nor can I well understand how, if 
the discovery had been made seven or eight 
years before the date of Woodward's patent, 
it would not have become known among the 
photographers of the country, — of whom 
some seven or eight of the most experienced 
have testified in this ease,— and not one of 
whom knew any thing of the invention until 
after the date of the Woodward patent. As 
already said, with an habitual leaning to 
give the fullest credit to parties under oath, 
I am obliged to determine the question of 
originality in favor of the complainant. 

A prominent feature of the defense, that 
was ably urged, was that the solar micro- 
scope was the same, in principle and mode 
of operation, as the solar camera; and it 
was insisted, that here, as well as in the 
solar camera, the rays that passed through 
the condenser were focussed at the enlar- 
ging lens. Still, in my judgment, this does 
not make the solar microscope the equiva- 
lent of the solar camera. The microscope, 
like the ma^ic lantern, produces enlarged 
images of objects; but neither are compe- 
tent to print the image on the screen on 
which the images are thrown, without devel- 
opment. In the microscope, this is owing, in 
part, to the want of that combination of the 
actinic and visual rays which is due to the 
photographic lens employed in the solar cam- 
era; and in answer to the argument, that a 
person wishing to employ a solar microscope 
for photographic purposes, on an enlarged 
scale, would only have to substitute a pho- 
tographic lens in place of the microscopic 
lens, with a suitable arrangement to accom- 
modate it and the negative,— and the only 
lenses used for photographic purposes being 
achromatic lenses, — it is to be said, that this 
changing of one of the elements of a com- 
bination that will not produce a desired ef- 
fect, and substituting another that makes it 
effective, is to produce a new and patentable 
combination, and even if the elements are 
unchanged, yet if, with one arrangement 
they are incompetent to an end for which a 
different arrangement makes them compe- 
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tent, sueh new arrangement becomes patent- 
able, unless it is such as would naturally 
suggest itself to persons skilled in the art to 
which the subject makes it akin. 

That the substitution and arrangement, 
made by the complainant, did not naturally 
suggest themselves to the photographers in 
America or Europe,— although in both coun- 
tries there were attempts made in this di- 
rection, beginning with such as may have 
been made in Philadelphia in 1S49, and by 
Mr. Waldack in Belgium,— may be taken as 
sufficient proof, that they were not so used 
as to deprive the complainant of a patent 
for making them. The solar microscope and 
the photographic camera doubtless gave to 
the patentee the materials that he subse- 
quently contrived and arranged in the solar 
camera. His merit consisted in being the 
first to combine the elements there taken 
from the two. 

The last question is that of infringement. 
About this there can be no difficulty. It is 
settled by my decision sustaining the reis- 
sued patent Whether the sun's rays are 
brought to bear directly upon the condensing 
lens, or through the agency of a mirror, can 
make no difference. The result is the same, 
and the mode in which the sun's rays are in- 
troduced, or made to strike upon the con- 
denser at right angles to its plane, whether 
directly or by reflection, is immaterial. I 
sustain, therefore, the reissue, decide the 
question of originality in favor of the com- 
plainant, as well as the fact of infringement, 
and will sign a decree for a perpetual in- 
junction. 
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WOODWARD v. GOULD. 

[Cited in Brooks v. Jenkins. Case No. 1,953. 
Nowhere reported; opinion not now accessible.] 

WOODWARD (GRIFFIN v.). See Case No. 

UjOlS. 



Case Wo. 18,005. 

WOODWARD v. HALL. 

[2 Craneh, C. C. 235.] i 

Circuit Court, District of Columbia. April 
Term, 1821. 

Deposition— Sufficiency of Certificate — Parol 
Evidence. 

1. The magistrate who takes a deposition un- 
der the act of congress must certify the reasons 
of its being taken. 

2. The amount of the costs of a suit in New 
York may be proved by parol. 

This was a suit brought to recover the 
amount of costs in an action in New York, 
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for which the defendant had agreed to be 
responsible. 

Mr. Law, for plaintiff, offered the deposi- 
tion of Richard Riker, prothonotary of the 
court in New York, stating the amount of 
the costs taxed, and a copy of the bill of 
costs as taxed. 

Mr. Jones, for defendant, objected that 
the judge who took the deposition had not 
certified the reasons of its being taken. 

Mr. Law, contra. The judge certifies that 
the deponent is of New York, and a counsel- 
lor at law, and that the deposition was tak- 
en at New York. The fact thus appears 
that the deponent resided more than one 
hundred miles from the place of trial, which 
is a good reason for taking the deposition. 

THE COURT (THRUSTON, Circuit Judge, 
absent) decided that the certificate was not 
sufficient, and for that reason rejected the 
deposition. But it was afterwards read, by 
consent, subject to the question as to the 
competency of the matter thereof. 

Mr. Jones, for defendant, objected that the 
existence of the suit in New York, and the 
amount of the costs taxed, were matter' of 
record, and could only be proved by an ex- 
emplification of the record; so, also, that 
the plaintiff was attorney in the cause. This 
is not a suit for the attorney's fees only, 
but for costs paid by the attorney. 

Mr. Law, contra. The defendant, by his 
letter to the plaintiff, admits the existence 
of the suit in New York, which is equiva- 
lent to record evidence. Mr. Riker is the 
officer whose duty it was to tax the costs. 
When a cause is settled by the parties as 
this was, it is not necessary or usual to tax 
the costs. 

THE COURT (nem. con.) was of opinion 
that the parol evidence was competent to 
prove the bill of costs. 
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i [Reported by Hon. William Craneh. Chief 
Judge.] 



Case N"o. 18,006. 

WOODWARD v. ILLINOIS CENT, R. CO. 

[1 Biss. 403.] i 

Circuit Court, N. D. Illinois. July Term, 1863. 

Bill of Lading— TnnouGH Contract— Liability 
of Carrier — Exceptions in Bill of Lading — 
Measure op Damages — Portion Saved from 
Fire. 

1. A steamboat bill of lading for the delivery 
of goods at a certain point, specifying the rate 
of freight to a more distant point, is a through 
contract, and binds the carrier to deliver at the 
latter point. 

2. Although common carriers generally con- 
tract for safe transit only over their own lines, 
there is no valid reason why they cannot con- 
tract for the safe conveyance of freight over the 
different lines of communication to its place of 
destination. 

3. The exception from fire liability inserted in 
a bill of lading, does not excuse the carrier in all 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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cases of destruction by fire; he is, notwithstand- 
ing, bound to use reasonable care and vigilance, 
such as an ordinarily prudent man would exer- 
cise over his own property. 
[Cited in brief in Gray v. Missouri River 
Packet Co., 64 Mo. 48.] 

4. Fire having caught, the carrier is bound to 
do all that reasonable and prudent men could, 
to prevent the entire destruction of the prop- 
erty; otherwise he is responsible for so much as 
could have been reasonably saved. 

5. Measure of damages is the net value of the 
property at its point of destination, deducting 
freight. Interest may also be added. 

6. A portion of the goods having been saved 
from a car, loaded in part with plaintiff's prop- 
erty, and in part with property of other par- 
ties, the carrier, in the absence of proof that the 
portion saved had been delivered to the owners, 
is liable for that portion in any event. 

In the fall of 1802, the plaintiffs, who were 
merchants in Baltimore through their agent, 
Mr. Meyer, purchased and forwarded to that 
and other eastern cities from Memphis^ Ten- 
nessee, considerable quantities of cotton, the 
transit being over the road of the defendant. 
At that time Dan. Able & Co. were the -agents 
■of the defendant in Memphis, for the purpose 
of making contracts for the shipment of mer- 
chandise, and Graham, Able & Co. were the 
transfer agents of the defendant at Cairo, in 
the shipment of property from the railway to 
the river, and from the river to the railway. 
■On the 24th of October, 1862, Mr. Meyer, as 
.agent of the plaintiffs, shipped on the steam- 
boat John H. Dickey, fifty bales of cotton, 
and took a bill of lading from Dan. Able & 
Co., as the agents of the defendant, in the fol- 
lowing form— the words printed in italics be- 
ing written— the remainder the ordinary print- 
■ed form: 

"Shipped by Dan. Able, [for account E. 
Meyer) forwarding and commission merchant, 
Bradley Block, foot of Jefferson street, in good 
order and condition, on board the good steam- 
boat called the John M. Dickey, whereof 

is master for the present voyage, the 

following articles being marked and number- 
ed as below; and are to be delivered without 
delay in the like good order and condition at 
the port of Cairo, (fire and unavoidable dan- 
gers of the river only excepted), unto Graham, 
Able & Co., or to their assigns, he or they 
paying freight at the rate of two and 97-100 
dollars per 100 lbs. through to Baltimore, and 
charges. In witness whereof the owner, mas- 
ter, or clerk of said boat hath affirmed to five 
bills of lading all of this tenor and date, one 
of which being accomplished, the others to 
stand void. 

"Dated at Memphis the 24 day of Oct., 1862. 



Marks. 



L.D. 
from 1 to 60 



Articles. 



(50) Fifty bales cotton. 



Weight. 



"Not accountable for condition, hoops off 
■or bagging torn, and owner assumes all risk 



of fire and unavoidable accidents en route to 
destination. 

" W. G. Cirode, 
"ForDan'l Able & Co., 
"Agents Ills. Central S. R. 
"For Woodward, Baldwin & Co., 
"Baltimore, Hd." 

A few days thereafter, the cotton, having 
arrived at Cairo, was placed on what are call- 
ed platform cars on the railway, and on the 
30th of October, while the train which carried 
the cotton was proceeding from Prairie Green 
to Ashkum, a station about seventy miles 
from Chicago, the cotton took fire, from a fire 
on or near the railway, and was almost en- 
tirely consumed. The plaintiffs thereupon 
brought an action upon the case against the 
company as common carriers. The bill of lad- 
ing was introduced by the defense, the com- 
pany claiming that under the exception as to 
fire they could not be held liable. 

Gookins, Thomas & Roberts, for plaintiffs. 
McAllister, Jewett & Jackson, for defend- 
ant. 

DAVIS, Circuit Justice (charging jury) v 
There is no question that the agents of the- 
Illinois Central Railroad, at Memphis, did con- 
tract with the agents of the plaintiffs for the 
safe delivery of this cotton, either at Cairo or 
Baltimore. It is contended by the plaintiffs' 
counsel that the bill of lading, given in evi- 
dence, was only the contract of the parties as 
far as Cairo; and that from Cairo the general 
responsibility of common carriers must at- 
tach. The court is of a different opinion, 
and holds that the bill of lading in this case, 
which is the contract between the parties, and 
by which their rights- are to be determined, 
binds the defendant to deliver the cotton safe- 
ly at Baltimore, unless it should be destroyed 
by fire. Common carriers, whether steam- 
boats or railroads, generally contract for the 
safe transit of freight only as far as their 
railroad or steamboat route extends. But 
there is no valid reason why the Illinois Cen- 
tral Railroad Company, if it chooses to em- 
ploy agents at Memphis to feed the road, 
cannot make a contract there for the safe con- 
veyance of freight, over the different lines of 
communication, to its place of destination. 

Evidence has been given tending to show 
the existence of a custom, at Cairo, for the 
railroad company to give the steamboat a re- 
ceipt for goods delivered, and in the absence 
of such receipt in this case, it is argued that 
the cotton could not have been received on this 
bill of lading. 

This is a question of fact for you to deter- 
mine. If it was the intention to send the cot- 
ton by way of the Illinois Central Railway, 
and the jury find that the cotton was actually 
received on the road, and transported over it 
in pursuance of the bill. of lading in evidence, 
then the bill of lading is the contract between 
the parties, and it is immaterial whether the 
usual receipt was given at Cairo or not. A 
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bill of lading usually particularizes tlie articles 
carried as freight, but it frequently specifies 
the terms on which the freight is carried, and 
by those terms the parties are bound. Com- 
mon carriers, in the absence of express con- 
tracts, are insurers of the freight carried by 
them, and are only exempt from liability, 
when the injury is the result of the "act of 
God," or open public enemies. But common 
carriers have a right to restrict their liability, 
especially when so inflammable an article as 
cotton is offered to 'them for transportation. 
And in this case, if the jury believe that the 
cotton was shipped over the Illinois Central 
Railroad on this bill of lading, then the clause 
exempting the road from liability for loss or 
damage by fire, is operative, and binds both 
shipper and carrier. 

It is proved, that on the 30th day of Oc- 
tober last, this cotton was burned near Ash- 
kum station, on the Illinois Central Railroad, 
while on the cars of the road on its way from 
Cairo to Chicago. The exemption from fire 
liability, inserted in a bill of lading, doe? not 
excuse the carrier in all cases of destruction 
by fire. A carrier, notwithstanding that ob- 
jection, is bound to use reasonable care and 
vigilance in the transportation of freight, such 
care and vigilance as an ordinarily prudent 
man would exercise over his own property; 
and if, for the want of them, loss oceurs, the 
liability attaches. If loss results from a fire 
that could" not have been prevented by any 
reasonable degree of vigilance, and could not 
have been foreseen by care and prudence, the 
carrier is discharged. 

It is for you, gentlemen, applying the rule 
of liability to the facts, to determine whether 
blame attached to the servants of the defend- 
ant. You must first decide upon the origin of 
the fire. If the fire originated on the east of 
the road, was smouldering there when the 
train of ears passed by, and was blown into 
a flame by the wind caused by the motion of 
the cars, and could not have been foreseen or 
guarded against by reasonable care and watch- 
fulness on the part of the employes of the 
road, then you should find for the defendant. 
But if, on the contrary, the cotton was de- 
stroyed by a fire which was burning the 
prairie on the west, running directly to the 
road, in full view of every one, then it is for 
the jury to say whether it was not an act of 
gross negligence to run a train into the fire, 
or across it. And whether a conductor, who 
had a proper consideration for the value of the 
property entrusted to him, should not have 
stopped bis train until all danger from fire 
had passed. 

The evidence is conflicting. It is for you to 
reconcile it. There is no artificial rule of evi- 
dence to control your belief. You should, in 
weighing testimony, regard the appearance of 
the witness on the stand, his manner of tes- 
timony, the readiness with which he answers 
cross interrogatories, as well as direct ones; 
the consistency of his statements with any of 
the admitted facts of the case, and the in- 



telligence with which he« testifies. If you 
should come to the conclusion that the fire ' 
was communicated to the cotton, without any 
fault of the servants of the defendant, then 
you will consider whether, after the fire ignit- 
ed the cotton, they did all that reasonable 
men could have done to prevent its entire de- 
struction. After the cotton caught fire they 
were bound to exert themselves, as fair and 
prudent men should, to save as much of the 
cotton as possible. If they did not put forth 
the necessary efforts to save the burning cot- 
ton, then the defendant is responsible for so 
much of the cotton as could have reasonably 
been saved. If the jury should find that the 
fire was communicated to the cotton by means 
of such negligence as would be inexcusable- 
in a prudent man when managing his own 
property, then they will find for the plaintiffs 
the net value of the cotton at Baltimore, which 
was its market value there at the time of its 
loss, deducting freight. The jury will also add 
interest. 

There is evidence that there were two bales 
of cotton saved from a car loaded in part with 
cotton for a firm in New York, and which 
were not delivered either to the plaintiffs or 
the New York firm. The plaintiffs having en- 
trusted cotton on that particular car, to the 
defendant, the burden of proof is on the de- 
fendant to show that the two bales saved 
from the fire did not belong to the plaintiffs. 
Having offered no evidence on that point, the 
jury will, in any event, find for the plaintiffs, 
the value of those two bales. 

The jury failed to agree. 
For report of next trial and citation of author- 
ities, see [Case No. 18,007]. 



Case Mb. 18,007. 

WOODWARD v. ILLINOIS CENT. R. CO. 

[1 Biss. 447; i 5 Leg. Op. 92.] 

Circuit Court, N. D. Illinois. May Term, 
1S64. 

Liability ov Common Carrier — Due Cake and 

Diligence— Precautions against Fiue— Meas- 

uke of Damages — Through Bill of Lading. 

1. Under a contract exempting a carrier from 
liability in case of fire, he becomes an ordinary 
bailee, and is held only to that kina of care and 
diligence applicable to a bailee under the cir- 
cumstances of the case. He is still held to due 
care and diligence as to the kind and quality of 
ears, the running and management of trains, the 
proper precautions against fire, etc., having ref- 
erence to the season of the year, the character 
of the property, the country through which it 
was to be carried and the nature of the transit. 

2. Though the property catches fire without 
the negligence of the carrier, if his agents do 
not make all proper and necessary efforts to- 
save it, he is still responsible for all that might 
have been saved. For any portion saved, the 
carrier is responsible, no matter what after- 
wards becomes of it. 

3. The measure of damages is the value of the- 
property at the contracted destination, at the 
time when it should have arrived there, deduct- 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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ing freight. The jury may also allow additional 
damages by way of interest. 

4. A steamboat bill of lading for the shipment 
of goods at Memphis, to be delivered at Gairo, 
specifying the rate of freight through to Balti- 
more, and signed by the agents of the connect- 
ing railroad company, is a contract for through 
shipment, and the railroad company are en- 
titled to the benefit of the exceptions contained 
in the bill of lading. 

Action against the defendant as a com- 
mon carrier, to recover the value of one 'hun- 
dred bales of cotton burned on the cars in 
transit. The statement of the case -will be 
found in [Case No. 18,006.1 

Gookins, Thomas & Roberts, for plaintiffs. 
McAllister, Jewitt & Jackson, for defend- 
ant. 

DRUMMOND, District Judge (charging 
jury). Under the uncontroverted facts of 
the case, the true construction of the bill of 
lading is that it was a contract for the ship- 
ment of the cotton from Memphis to Balti- 
more, and that the rights of the parties are 
to be controlled by it. There is no evidence 
of any other or different contract at Cairo 
concerning the transit of the property. 

By the terms of this contract, therefore, 
the defendant was not to be held responsible 
in the case of a loss by an accidental fire, 
if the defendant used due care in transport- 
ing the cotton. When the defendant has 
shown that the cotton has been destroyed in 
whole or in part by fire, then he is prima 
facie relieved from responsibility for such 
destruction, and the shipper must show that 
the carrier has been guilty of negligence or 
of a want of due care in relation to it. 

"Where property is transported by a carrier, 
under a contract exempting him from lia- 
bility in a case of fire, he in that respect be- 
comes an ordinary bailee and is held only 
to that kind of care and diligence applica- 
ble to a bailee under the circumstances of 
the case. 

Notwithstanding the clause of exemption 
in the contract, the defendant -was required 
to use due care and diligence in transporting 
the cotton, as to t"he kind and quality of the 
cars, as to the running and management of 
the trains, as to the proper means of extin- 
guishing fires caused by a spark from the 
engine or otherwise, and as to the train 
hands;— having reference to the season of 
the year, the character of the property, of 
the country through •which it "was to be 
carried, and the nature of the transit, viz: 
by railroad. 

An illustration often given of the kind of 
care and diligence required, is that care and 
diligence which a prudent person, under 
similar circumstances, would exercise over 
his own property. 

Did the defendant use such care in this 
case? It is to enable the jury to answer 
this question that the evidence on both sides 
has been principally directed. It is contend- 



ed on the part of the plaintiffs, that there 
was a want of proper care in many, or all, 
of these respects, and particularly in run- 
ning the train, under the circumstances in 
proof, from Prairie Green to Ashkum. It is 
insisted on the part of the defendant, that 
all due care was used in every respect. 

Before you can determine as to one point, 
—the prudence of running the train then and 
there,— you must ascertain, if possible, what 
appeared on the face of the prairie and on 
the line of the road to those who had the 
management of the tra'in. By what they 
saw, or by what they could have seen by the 
exercise of proper diligence, it is to be de- 
termined whether, or not, they acted pru- 
dently. The position of the plaintiffs is that 
there was a fire on the prairie, on the track, 
or so near as to indicate to the managers of 
the train great danger and risk in proceed- 
ing. The position of the defendant is, that 
«J there was no such fire on or near the track 
as to show a reasonable probability of dan- 
ger, but that there was a smoldering fire, so 
slight as not to attract attention, which was 
wafted into a flame by the wind created by 
the motion of the train. What was the con- 
dition of the track and its immediate vicin- 
ity at the time? Was it prudent, under the 
circumstances, to run the train as it was 
run,— that is, did it seem prudent to those 
having the management of the train, they 
exercising due care and diligence; because 
you must bear in mind you are not to judge 
by the event, but by what appeared at the 
time. 

If there was a want of due care and dili- 
gence on the part of the defendant in any 
respect, and thereby the cotton was destroy- 
ed, then the defendant should be held re- 
sponsible for the loss, otherwise not. If you 
shall find that the burning was not occasion- 
ed by the want of due care and diligence 
on the part of the defendant, then the next 
question is, did the agents of the defendant 
make all proper and necessary efforts to save 
the property, and was any of it destroyed in 
consequence of the want of such efforts. If 
so, then the defendant ought to be held an- 
swerable for all that could have been so 
saved. But you will determine this by the 
actual circumstances surrounding them, and 
with the means and appliances at their com- 
mand. It was not, of course, necessary that 
they should incur actual danger to their 
persons by fire, but only that they should 
do all in their power to preserve the prop- 
erty, having reference to the rapidity of 
the fire and the means at their disposal. 

The only ground upon which the defend- 
ant can escape liability under its contract is 
by showing that the cotton was destroyed 
by fire; for whatever was not destroyed by 
fire, no matter who took it or what became 
of it, the defendant is answerable. In ad- 
dition to what was taken by the persons 
who came to the train, there were two bales 
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saved. For all this the defendant must be 
held accountable in any event, because, I 
think, it was incumbent on the defendant to 
show to whom the cotton saved belonged, 
if it did not belong to the plaintiffs. If there 
were two fires on the prairie, the want of 
diligence must have been in reference to that 
fire which destroyed the cotton. 

Whether the jury shall find for the plain- 
tiffs for the whole or a part of the loss, the 
measure of damages in either case will be 
the value of the cotton at Baltimore when 
it should have arrived there, but for the 
loss, deducting the freight; and the jury 
may, if they choose so to do, allow addition- 
al damages by way of interest. 

Verdict for plaintiffs of $10,000. 

NOTE. As to measure of damages in loss, 
see Krohn v. Oechs, 48 Barb. 127; Adams Ex- 
press Co. v. McDonald, 1 Bush, 32; Rice v. 
Ontario Steamboat Co., 56 Barb. 384; Bazin 
v. Steamship Co. [Case No. 1,152]. That car- 
riers may limit their liability, but not as against 
their own negligence, Seller v. The Pacific, 1 
Or. 409; Merriman v. The May Queen [Case 
No. 9,481]; Beck v. Evans, 16 East, 244; Birk- 
ett v. Willan, 2 Barn. & Aid. 35G; Brooke v. 
Pickwick, 4 Bing. 218; Parsons v. Monteath, 
13 Barb. 353; Stoddard v. Long Island R. Co., 
5 Sandf. 180; Western Transp. Co. v. Newhall, 
24 111. 466; Illinois Cent. R. Co. v. Adams, 42 
III. 474; Goldey v. Pennsylvania R. Co., 30 
Pa. St. 242; Illinois Cent. R. Co. v. Morrison, 
19 111. 136; Ashmore v. Pennsylvania Steam 
Towing Transp. Co., 4 Dutch. [28 N. J. Law] 
180. For a similar case of loss of cotton by fire, 
see Levering v. Union Transp. Co., 42 Mo. 88. 

Common carrier, undertaking to deliver at a 
certain point, is liable, though the loss occur 
beyond its line. Barter v. Wheeler, 49 N. H. 
9; Perkins v. Portland R. Co., 47 Me. 573; 
Peet v. Chicago & N. W. R. Co., 19 Wis. 118; 
Morse v. Brainerd. 41 Vt. 550; Tuckerman v. 
Stephens Transp. Co., 3 Vroom [32 N. J. Law] 
320; Mosher v. Southern Exp. Co.. 38 Ga. 37; 
Southern Exp. Co. v. Shea, Id. 519; Nashua 
Lock Co. V.Worcester & N. R. Co.,48N.H.339; 
Fatnam v. Cincinnati R. Co., 2 Disn. 24S; 
Schneider v. Evans,' 25 Wis. 241. Receiving 
payment for the whole route is evidence of the 
undertaking and liability. Muschamp v. Lan- 
caster & P. J. R. Co., 8 Mees. & W. 421, which 
is the leading English case, and followed in 
Crouch v. Great Western R. Co., 2 Hurl. & N. 
491, and 3 Hurl. & N. 183; St. John v. Van 
Santvoord, 25 Wend. 660 (reversed in 6 Hill, 
157); Wilcox v. Parmelee, 3 Sandf. 610; Willev 
v. West Cornwall Ry. Co., 2 Hurl. & N. 703; 
Noyes v. Rutland & B. R. Co., 27 Vt. 110; 
Kyle v. Laurens R. Co., 10 Rich. Law, 382; 
Hart v. Rensselaer & S. R. Co., 8 N. Y. 37; 
Scothorn v. South Staffordshire R. Co., 8 Exch. 
341; Wilson v. York, N. & B. R. Co., 18 Eng. 
Law & Eq. 557; Webber v. Great Western R. 
Co., 3 Hurl. & C. 771. 

The court of appeals of New York, have lately 
laid down the important distinction, that where 
a common carrier under a special contract, lim- 
iting "his common law liability, undertakes to 
carry to the terminus of his line, and there de- 
liver to another carrier, he has no authority on 
behalf of the owner to contract with the second 
carrier limiting his liability; the full common 
law liability attaches to the latter at once. Bab- 
cock v. Lake Shore & M. S. R. Co., 49 N. Y. 
491. Effect of receipting for goods marked to a 
point beyond terminus, Id. 

A carrier receiving goods marked for a certain 
place, undertakes to deliver at that place, and is 
liable for a loss beyond his line. Illinois Cent. 



R. Co. v. Johnson, 34 111. 389; Angle v. Miss- 
issippi & M. R. Co., 9 Iowa, 489; Illinois Cent. 
R. Co. v. Frankenberg, 54 111. 88; Watson v. 
Ambergate N. & B. R. Co., 3 Eng. Law & Eq. 
497; Coxon v. Great Western Ry., 5 Hurl. & 
N. 274. 

A railroad company selling tickets over its 
own and other roads is liable for the safety of 
baggage to the point of destination. Illinois 
Cent. R. Co. v. Copelend, 24 111. 332; contra. 
Straiton v. New York & N. H. R. Co., 2 E. D. 
Smith, 184; Wilcox v. Parmelee, 3 Sandf. 610; 
Quimby v. Vanderbilt, 17 N. Y. 315; Candee 
v. Pennsylvania R. Co., 21 Wis. 582; Cary v. 
Cleveland & T. R. Co., 29 Barb. 35. This is 
the English rule. Thomas v. Rhymney Ry. Co., 
L. R. 6 Q. B. 266; Great Western Ry. Co. v. 
Blake, 7 Hurl. &-N. 987; and in Toledo, P. & 
W. R. Co. v. Merriman, 52 111. 123, the carrier 
was held liable for a loss beyond his line on a 
through contract under the bill of lading, even 
though it limited the liability to loss on the line 
of the company. Nor does "privilege of reship- 
ping" affect his liability for safe delivery at 
destination. Little v. Semple, 8 Mo. 99. 

Consult also Jenneson v. Camden & A. R. & 
Transp. Co., 4 Am. Law Reg. 234; Rome R. 
' Co. v. Sullivan, 25 Ga. 228; Brintnall v. Sara- 
toga & W. R. Co., 32 Vt. 665; Johnson v. New 
York Cent R. Co., 33 N. Y. 610. But in Nau- 
gatuck R. Co. v. Waterbury Button Co., 24 
Conn. 468, it was held that a railroad company 
could not contract to carry beyond its own lim- 
its, and in Northern R. Co. v. Fitchburg R. Co., 
6 Allen, 254, the first company was considered 
as a forwarding agent. Also in Briggs v. Bos- 
ton & L. R. Co., Id. 246, and in Connecticut and 
Massachusetts, the courts have refused to extend 
liability beyond the -carrier's line. Hood v. 
New York & N. H. R. Co., 22 Conn. 1; Elmore 
v. Naugatuck R. R., 23 Conn. 457; Converse v. 
Norwich & W. T. Co., 33 Conn. 166; Nutting 
v. Connecticut River R. Co., 1 Gray, 502; Dar- 
ling v. Boston & W. R. Co., 11 Allen, 295; 
Gass v. New York, P. & B. R. Co., 99 Mass. 
220; Burroughs v. Norwich & W. R. Co., 100 
Mass. 2Q; Hill Manuf'g Co. v. Boston & L. 
R. Co., 104 Mass. 122. The tendency of the 
courts, however, and the weight of authority, as 
well as the better reason, seems to be to hold 
common carriers liable to the destination to 
which they profess to convey. 
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WOODWARD v. MORRISON et al. 

[Holmes, 124; 5 Fish. Pat. Cas. 357; 2 O. G. 
120; Merw. Pat. Inv. 126.] i 

Circuit Court, D. Massachusetts. March 22, 
1872. 

Patents ron Invention's — Flouk Paste — Is 

FRINGEMEN'T— SUBSTITUTION OF CHEMIC- 
AL Equivalents. 

1. An invention of a flour-paste containing 
corrosive sublimate to prevent putrefaction, but 
in such small quantities in proportion to the 
flour that its poisonous and corrosive qualities 
are neutralized by the flour and the naste thus 
rendered innocuous, is not anticipated by a flour- 
paste in which a larger proportion of corrosive 
sublimate was used for the purpose of making 
the paste poisonous and corrosive. 

2. A patent for a compound is infringed by 
the manufacture of a compound in which known 
chemical equivalents are substituted for one or 
more <~f the elements of the compound. 

i [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
126, contains only a partial report.] 
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3. The use of chemical equivalents in place 
of one or more of the elements of a patented 
compound may infringe the patent for the com- 
pound, although in some respects the substi- 
tuted equivalents are improvements. 

4. A specification in a patent of the mechanic- 
al parts or chemical ingredients of the patented 

"invention, includes known mechanical or chem- 
ical equivalents of the parts or ingredients 
named. 

5. If there are equivalents existing, but pre- 
viously unknown to ordinarily skilful mechan- 
ics or chemists, these are not included in the 
specification, unless expressly stated therein. 

6. The complainant's patent was for a paste 
having as one of its ingredients chloride of 
sodium. The defendant, in the manufacture of 
paste, used chloride of zinc, a known chemical 
equivalent of chloride of sodium, for such pur- 
pose, the other ingredients being the same as 
complainant's. Held, that the defendant in- 
fringed; it appearing that in the process of man- 
ufacture, chloride of zinc produced practically 
the same result, in the same way, as chloride 
of sodium. 

Bill in equity [by Joseph Woodward against 
L. P. Morrison and others] to restrain al- 
leged infringement of letters-patent [No. 
52,779] for a paste for bookbinders, granted 
the complainant Feb. 20, 1866. 

James B. Robb, for complainant 
B. 0. Moulton, for defendants. 

" SHEPLBr, Circuit Judge. This suit is 
founded on letters-patent of the United 
States granted to the complainant on the 
twentieth day of February, 186G, as the in- 
ventor of a new article of manufacture, "an 
improved prepared paste for bookbinders;" 
that, is, paste deprived of its tendency to 
putrefaction and fermentation, and made a 
standard article of commerce. 

To a proper understanding of the case it is 
necessary at the outset to give a construc- 
tion to the claim in the complainant's patent. 
The claim is substantially for, "as a new 
article of manufacture," a new and improved 
prepared paste, consisting in the addition 
of ingredients to the common article of paste 
used by bookbinders and others, and usually 
formed of wheat-flour and water, which in- 
gredients shall have a chemical action upon 
the flour or equivalent substance, so as to 
preserve it in condition for use for any de- 
sired length of time,— the preparation to con- 
sist of the following ingredients, in sub- 
stantially the following proportions: flour, 
two pounds; chloride of sodium, one ounce; 
alum, one quarter ounce; bichloride of mer- 
cury, six grains; and so made and com- 
pounded as to obviate the objection which 
would naturally arise from the use of the 
rank poison, corrosive sublimate, in this com- 
position, by the well-known fact in chemis- 
try, that the gluten of the flour acts as an 
antidote to the poisonous qualities of the 
bichloride of mercury, thus rendering the 
compound innocuous and harmless. The 
paste In common use is usually formed of 
wheat-flour and water. The wheat-flour con- 



tains vegetable albumen, fibrine, gluten, and 
other albuminous or nitrogenous bodies; also, 
starch, sugar, gum, and other nori-nitro- 
*■ genous bodies. While the non-nitrogenous 
constituents have intrinsically no power or 
tendency to pass into decay or change in 
composition, the other albuminous or nitrog- 
enous constituents, when exposed to mod- 
erately heated air in a moist condition, begin 
to putrefy and decompose, and when in that 
state they are brought in contact with the 
starch, sugar, gum, and other non-nitroge- 
nous constituents, they cause them also to 
change into other compounds, and it is this 
process that constitutes fermentation. The 
object of this invention Was to prevent this 
fermentation, by which the common flour- 
paste soon becomes unfit for use, and to pro- 
duce that effect by means which should not 
impart to the paste corrosive or poisonous 
properties, and thus to prevent the great 
waste which necessarily resulted from the 
souring of the paste, and thus to make flour- 
paste a standard article of 'commerce. 

We proceed now to consider the state of 
the art prior to the date of the complainant's 
invention. Flour-paste had been made with 
an admixture of alum and water, with an 
admixture of salt, and with the addition of cor- 
rosive sublimate, long before the date of 
complainant's patent. In fact, preserved 
paste had been made containing every ingre- 
dient that Woodward's patent contains, sep- 
arately, and every ingredient in combina- 
tion except salt; but from the evidence in 
the case it does not appear that any prepared 
paste had been previously made containing 
in combination every ingredient that Wood- 
ward's patent contains, in substantially the 
same proportions,* for .substantially the same 
purposes, or effecting substantially the same 
results. 

Corrosive sublimate, or bichloride of mer- 
cury, had been used by Dr. Turner in the 
year 1847, and subsequently mixed with alum 
and water, in a paste by which he secured 
paper-labels to wooden boxes; but he used 
corrosive sublimate and other poisons in his 
paste, because the boxes contained pills 
manufactured to be sold in the Southern 
markets, and the paste was purposely made 
poisonous to prevent insects from destroying 
the labels, boxes, and content?. When, there- 
fore, he used corrosive sublimate, it was not 
in such small quantities, or in such propor- 
tions to the flour, that the poisonous or cor- 
roding qualities were neutralized by the 
chemical action of the albuminous bodies in 
the flour, l>ut in such quantities and propor- 
tions as were intended to leave-, and did 
leave, the prepared paste corroding, poison- 
ous, and destructive to animal life. Noah, 
one of the respondents, who manufactured 
from scraps of leather inner-soles and layers 
of leather to be pasted together for heels 
and stiffenings, had also used corrosive sub- 
limate in his paste to kill the rats that troub- 
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led him by eating the paste between the 
layers of the leather. In "Cooley's Cyclo- 
pedia of Practical Receipts," London, 1856, 
it was stated, on page 938, that the addition 
of a few drops of creosote, or oil of cloves, 
or a little pow'dered camphor, coloeynth, or 
corrosive sublimate (especially the first two 
and the last), will prevent insects from at- 
tacking it (paste), and preserve it in cov- 
ered vessels for years; and on page 216 of 
the same hook, "the addition of a few grains 
of corrosive sublimate or a few drops of 
ereosote will prevent it turning mouldy, and is 
said to preserve it for years." Salt, or chlo- 
ride of sodium, had also been used in paste 
long before the complainant's invention. 

What, then, remained to be discovered in 
the art of making a prepared paste as a 
standard article of commerce? It was 
known that corrosive sublimate and other 
poisonous substances might be used for the 
purpose of arresting or preventing sponta- 
neous decomposition of the paste, and also 
for preventing the attacks of vermin or 
insects on the paste. It does not appear 
to have been known that paste could be 
preserved by means of these substances, 
without making a corrosive and poisonous 
composition, unsafe to handle, and to a cer- 
tain extent unfit to use. The desired re- 
sult which remained to be attained was to 
arrest the fermentation and prevent the 
spontaneous decomposition and consequent 
great waste of the paste without making a 
composition corrosive or poisonous. The 
complainant, who was a paper-hanger, and 
whose attention was therefore constantly di- 
rected to the necessity of attaining this new 
and improved result in the manufacture of 
paste, seems to have devoted much time 
and study to the investigation of the the- 
ory of fermentation, and to experimenting 
with various substances known to possess 
the property of arresting the different kinds 
of fermentation to which the different in- 
gredients or constituents of flour were sub- 
ject. He did not discover that the poisonous 
qualities of corrosive sublimate were neu- 
tralized by albumen, but he does appear 
first to have discovered that by the use of a 
quantity of corrosive sublimate, so small 
that its poisonous qualities were neutralized 
by the albuminous bodies in the flour, a 
comparatively large quantity of paste could 
be preserved from putrefactive decomposi- 
tion. He also appears to have ascertained, 
and practically to have demonstrated by ex- 
periment, that in the manufacture of the 
article of common paste, as previously made 
with flour-water and alum, a practically use- 
ful and beneficial result and improvement 
in the manufactured product was attained, 
beyond the use of the few grains of corro- 
sive sublimate with each pound of flour, by 
the addition of chloride of ammonium, or 
chloride of sodium, or some salt or substance 
(equivalent to these for the desired result) 



which was soluble in the aqueous solution 
of corrosive sublimate, or in the same solu- 
tion in which that was soluble. Of these, 
for this purpose, equivalent salts, he selected 
for the formula in his patent the chloride of 
sodium, because it was attainable at a less 
price than the others. The experts exam- 
ined by the respective parties differ widely 
in some respects as to the chemical or other 
actions of the chloride of sodium in the com- 
position of the complainant's product. Pro- 
fessor Babcock, examined by the complain- 
ant, testifies that, first, "it tends partly to 
preserve the paste;" second, "it is useful also 
in raising the boiling-point of the water of 
which the paste is made, enabfing the paste 
to receive a higher temperature without 
burning;" and, third, that "it is of advan- 
tage in increasing the solubility of the bi- 
chloride of mercury so as to carry it more 
thoroughly into the body of the paste." Dr. 
Adams, an expert examined by the defend- 
ants, says the "salt may increase the solu- 
bility of the corrosive sublimate, but it has 
little or no preservative action on the con- 
stituents of the flour." Mr. Merrick, also 
examined by the defendants, is "not aware 
that it has any effect, unless it may possibly 
tend to raise the boiling-point of the paste." 
Upon this evidence the court could not be 
expected to decide that in the process of 
manufacture as described in the complain- 
ant's patent, there was no practical advan- 
tage or utility in the admixture of the chlo- 
ride of sodium with the other ingredients; 
and, for the purpose of determining the ques- 
tion of the novelty and utility of the inven- 
tion, it is not necessary to decide between 
the conflicting theories of scientific experts 
as to the exact extent of its utility or the 
precise nature of its chemical or other ac- 
tion. "We see no reason from the evidence 
in this case to doubt that the complainant 
was the original and first inventor of a new 
and useful prepared paste, as claimed in 
his patent, and that the letters-patent issued 
to him therefor are good and valid. 

The question whether the defendants by 
the manufacture of the paste made by them, 
and which in their answer they admit to be 
made according to the specifications of the 
patent granted to George Gr. Noah, one of 
the defendants, more than four years after 
the grant of the letters-patent to complain- 
ant, infringe upon the rights of the com- 
plainant, is one a solution of which is much 
more difficult and intricate. The defendants 
make a paste possessing the same properties 
as complainant's paste in its freedom from 
tendency to putrefaction and fermentation, 
and from being corrosive and poisonous. The 
ingredients of the defendants' paste are the 
same as those of complainant, except the 
substitution of the chloride of zinc in the de- 
fendants' for the chloride of sodium in the 
complainant's, and the addition in the de- 
fendants' of two or three drops of the oil of 
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cloves. The ingredients and the proportions 
thereof in their respective formulas of man- 
ufacture, as stated in the respective patents, 
are as follows: 



Defendants'. 

Flour, 100 ponnds. 
Chloride ol zinc. 5 pounds. 

Alain, 5 pounds. 
Bichloride of Mercury, 1 

ounce. 
OU of cloves, % ounce. 



Complainant's. 

Flour, 2 pounds. 

Common salt (chloride of 
sodium. Nu. CI.), 1 ounce. 

Alum, 14 ounce. 

Corrosive sublimute (bi- 
chloride of mercury, "Eg. 
CI.), 6 grains. • 

Although the proportions of these ingredi- 
ents differ, as stated in the formulas in the 
respective patents, yet taking into considera- 
tion these two facts,— first, that the defend- 
ants use the solution of chloride of zinc in- 
stead of the dry salt, five pounds of the for- 
mer heing equal to three pounds of the lat- 
ter; and the other fact, that the corrosive 
sublimate is so acted upon by the oil of 
cloves that a portion of it is changed to »cal- 
omel, which is not proved to have any anti- 
septic or otherwise beneficial effect on the 
paste, and therefore may be rejected, — it will 
be found that, when the formulas in the re- 
spective patents are applied to the same ag- 
gregate quantities, the proportions of the es- 
sential ingredients will be substantially iden- 
tical in both. 

Regarding the invention or subject-matter 
of the complainant's patent as an entirely 
new manufacture, it might perhaps be sufiB- 
cient in this case to find, what we think the 
evidence discloses, that the defendants make 
substantially the same thing, whether by the 
same or a different process. The defence is 
put substantially on the ground, that, in the 
manufacture of the defendants' paste, the 
substitution of one class of ingredients in the 
place of another described in the complain- 
ant's specification renders their process sub- 
stantially different from the process of com- 
plainant. It is necessary, therefore, to de- 
termine whether in this composition of mat- 
ter the defendants have or have not substi- 
tuted in the place of one or more elements, 
known chemical equivalents; for by such 
substitution of chemical equivalents, patents 
may as well be infringed as by mechanical 
equivalents. When a new composition of 
matter or process of manufacture is invent- 
ed and patented, it is easy for the chemist, 
with the aid of the specification in the in- 
ventor's patent, to suggest changes in the 
-process by the substitution of chemical 
equivalents which may produce similar or 
better results. It does not necessarily follow 
that such a use of chemical equivalents 
would not infringe the patent, even if in 
some respects they were improvements on 
the original process patented. 

Four classes of ingredients are common to 
the two patents. The first class of substan- 
ces common to both is found in the material 
which gives the adhesiveness and forms the 
paste; viz., the flour. The second class is 
the bichloride of mercury, which arrests the 
putrefactive decomposition of the flour by 



its antiseptic action. The third class is a 
metallic chloride, which increases the solu- 
bility and assists in the diffusion through 
the mass of the paste of the bichloride of 
mercury, and perhaps performs another 
function in preventing the fermentive action 
of the glucose on the starch. The fourth 
class is alum, a substance added to give 
greater body to the paste. The materials 
used in the first, second, and fourth classes 
are identical in the process of the complain- 
ant and the defendants. In the third class, 
the material in each is a metallic chloride, — 
in one the chloride of sodium, in the other 
the* chloride of zinc. Is the metallic chlo- 
ride which the defendant uses in his process 
a known chemical equivalent for the metal- 
lic chloride which the complainant uses, — 
not a chemical equivalent in every respect 
and for every purpose, but an equivalent in 
this particular process, contributing to pro- 
duce the same composition of matter by sub- 
stantially the same chemical action in com- 
bination with the other ingredients of the 
product? Such chemical equivalents are re- 
ferred to in both patents, the complainant's 
patent claiming in terms the use of substan- 
tially the same or equivalent articles; if they 
accomplish the same purpose in substantial- 
ly the same manner, and the respondents' 
specifying the other salts of zinc, such as 
the sulphate and acetate, and also the chlo- 
ride and the sulphate of copper, as equiva- 
lents to be used in place of the chloride of 
zinc. 

Now, iit is obvious that, for all purposes 
and in combination with all other substan- 
ces, the chloride of zinc is no more a" chem- 
ical equivalent for the chloride of sodium 
than, under all possible conditions, the sul- 
phate of copper referred to in the specifica- 
tion of defendants' patent would be a chem- 
ical equivalent for the chloride of zinc; but 
it is equally obvious from the testimony in 
this case that, for the purposes of manufac- 
turing the product of a preserved and innoc- 
uous paste, the chloride of sodium and the 
chloride of zinc are, when used as described 
in the respective patents, practically the 
equivalents of each other, because in the 
process of manufacture they practically pro- 
duce the same results. Starting from the 
platform of the complainant's patent, with 
the advantage of his discoveries, it is plain 
that the defendant could, by inquiring of 
any chemist, have learned that the one could 
be used in this process in place of the other, 
with like results. This information he ap- 
pears to have obtained of Dr. Jackson. 
From him or some other chemist, he obtain- 
ed the information that the other salts of 
zinc and the other salts of copper would for 
this purpose be the chemical equivalents of 
each other, and of the chloride of zinc. Sis 
knowledge in either ease was not the result 
of discovery or experiment. He appears 
to have started with an appropriation of the 
complainant's invention, and to have pro- 
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eeeded in precisely the same way as a per- 
son -who, after haying examined a patent for 
a machine containing several well-known 
mechanical contrivances in combination, 
should go to a mechanical expert to substi- 
tute some one or more mechanical equiva- 
lents for the contrivances in the patented 
machine, hoping thereby to take his machine 
out of the monopoly of the patent. 

Every specification is to be read as if by 
persons acquainted with the general facts of 
the* mechanical or chemical science involved 
in such inventions. * The specification of the 
parts in a mechanical or chemical process is 
a specification to ordinarily skilful mechan- 
ics or chemists of the well-known mechan- 
ical or chemical equivalents. If there are 
equivalents, mechanieal or chemical, exist- 
ing, but previously unknown to ordinarily 
skilful mechanics or ehemists, these ax*e not 
included in the specification, unless express- 
ly stated therein. These are, in fact, new 
discoveries in themselves, independent of the 
specification, and may be used by all per- 
sons without infringing the patent. 

It is further claimed that, by the action 
of the oil of cloves in the defendants' for- 
mula upon the corrosive sublimate, calomel 
is produced; and therefore the corrosive sub- 
limate does not act upon the albumen in the 
flour, forming an albuminate of mercury, as 
in the complainant's process. But it is evi- 
dent from the proofs in the case, that only 
a portion of the biehloride of mercury is 
thus acted upon by the oil of cloves, leaving 
sufficient for the action upon the* albumi- 
nous portion of the flour, which the defend- 
ant describes in his specification, by stating, 
that "the objection to the use of corrosive 
sublimate in this composition is met by the 
fact that the gluten of the flour neutralizes 
the poisonous effect of the corrosive sub- 
limate." The practical effect of the addition 
of the oil of cloves in the defendants' pro- 
cess, upon the bichloride of mercury, seems 
only to convert a portion of it into a sub- 
stance of little or no use in the process, and 
to leave the chemical action of the residue 
upon the nitrogenous portions of the flour 
identical, substantially, with that in the 
complainant's patent, both as to the com- 
pound formed and the proportions of the 
elements effectually operative in forming it. 
If the preservative action in the defendants' 
paste results from the action of the chloride 
of zinc, and is not due to the action of the 
bichloride of mercury upon the albuminous 
portions of the flour, defendants can omit the 
use of the corrosive sublimate, or any well- 
known chemical equivalent of it, and make 
a paste which would not infringe upon the 
rights of the complainant. The essence of 
the complainant's discovery was, that the 
use- of a very minute quantity of corrosive 
sublimate (in the proportion of about three 
grains to a pound of flour) would, in combi- 
nation with another chloride or equivalent 
salt, arrest the tendency to fermentation in 



the paste, without imparting to it any poi- 
sonous properties. 

The conclusion, therefore, to be deduced 
from the evidence in the case is, that, so far 
as the ingredients in the two pastes are dif- 
ferent, they are substantially the equivalents 
of each other, and, if there be any slight 
difference in the specific action of any of the 
ingredients upon each other, yet that the 
general results produced by the action upon 
each other of the several ingredients are 
alike, and the two paste's are substantially 
the same. 

Decree for complainant. 



WOODWARD (SMITH v.). See Case No. 13,- 
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Case K"o. 18,009. 

WOODWARD et al. v. SUTTON et al. 

[1 Oranch, C. O. 351.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1806. 

Pleading and Pkoop. 

It is not incumbent upon joint plaintiffs to 
prove that they are joint partners. 

Assumpsit [by James Woodward and oth- 
ers against Sutton & Mandeville] for goods 
sold and delivered. The plaintiffs' witness 
deposeth that the goods were sold to the de- 
fendants by Woodward & Co. 

Mr. Jones, for defendant, having required 
proof that the plaintiffs were the persons 
who constituted the firm of Woodward & 
Co., and having referred to the case of Tibbs 
v. Parrott [Case No. 14,023],— 

Mr. Swann had leave to argue the point 
again, and contended that the plaintiffs have 
made a record acknowledgment that they 
constitute the firm. That it could only be 
proved by their acknowledgments. Articles 
of copartnership are only an acknowledg- 
ment of the parties. Wats. Partn. 36. 

Mr. Youngs, contra. This declaration 
would not be conclusive evidence against the 
plaintiffs in an action against them. If it is 
a record acknowledgment, it binds them in 
all cases. The proof is in the power of the 
plaintiffs, not of the defendants; and the 
allegations in a declaration must be proved. 
James Woodward's declaration cannot be evi- 
dence to prove the others to be partners. If 
the plaintiffs are not bound to give evidence 
of the partnership, every man who chooses 
may bind others to a partnership by bring- 
ing an action in their names. 

PER CURIAM. As the only evidence of 
the partnership must be either" the declara- 
tions or the acts of the plaintiffs them- 
selves, and as each of the plaintiffs has come 
into court, and averred upon the record (by 
the allegation in the declaration) that he is 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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one of the partners, trading under the firm 
of Woodward & Co., no further evidence of 
that fact can be required. 

THE COURT in the case of Tibbs v. Par- 
rott [supra], gave a naked opinion, that the 
allegation in the declaration must be proved, 
but did not say what would be sufficient 
prima facie evidence of the fact. 

The defendants took a bill of exceptions. 



Case ETo. 18,010. 

WOODWORTH v. BARBOUR. 

[Cited in Gibson v. Gifford, Case No. 5,395. 
Nowhere reported; opinion not now accessible.] 



WOOD WORTH v. CHEEVER. 
18,019. 



See Case No. 



Case Wo. 18,011. 

WOODWORTH et al. v. COOK. 

[2 Blatchf. 151; i 1 Fish. Pat. Rep. 423.] * 

Circuit Court, N. D. New York. Nov. 21, 
1850. 

Patent for Planing Machine— Coxstroction op 
License — Restrictions as to Sale — Mistake 
in Contract — Defenses — Suit for Specific 
Performance. 

1. A license given by W., the patentee, to C, 
to use six patented planing machines, recited 
that C. desired a license to use the machines in 
a certain county "on the conditions hereinafter 
mentioned," and then granted to C. permission 
to use the sis machines within the county, "and 
also, within said limits, to dispose of the plank 
or other things dressed and prepared on the 
said machines:" it further provided that W. 
should not permit any other person than C. to 
use the machines within the county, and that 
C. should not use more than six machines there, 
"nor use any such machines, nor sell and dis- 
pose of any plank or other thing dressed and 
prepared in such machines, any where else with- 
in the United States;" and it concluded thus: 
"It is understood that said C. has all the rights 
I (W.) have in said county, under said patent, 
to use six machines, and no more:" Held, that 
the sale of the products of the machines was re- 
stricted within the county, and that there was 
nothing in the prior clauses of the license nec- 
essarily repugnant to the last one. 

2. But, where it appeared that the actual 
agreement between W.- and C. at the time was, 
that C. was not to be restricted as to place in 
selling the dressed plank, and that the last 
clause in the license was especially inserted for 
that purpose, a court of equity would, probably, 
on a proper application, direct the contract to 
be reformed by the insertion of a clause to the 
effect claimed. 

3. If so, it* seems to be an established rule in 
equity, that the matter entitling the party to an 
amendment of his contract may be set up by 
way of defence to a proceeding to enforce a 
specific performance of the contract, where the 
clause omitted through mistake or accident 
would, if found in the instrument, constitute a 
ground of defence. 

[Cited in Steam Cutter Co. v. Sheldon, Case 
No. 13,331.] 

i [Reported by Samuel Blatchford, Esq.., and 
here reprinted by permission.] 
30 Ped.Cas.— 36 



4. But such a defence cannot be set up where 
the rights of a bona fide purchaser have inter- 
vened, which would or might be seriously prej- 
udiced by giving effect to the defence. 

[Gited in Cohn v. National Rubber Co., Case 
No. 2,968.] 

5. Under the license in this case, W., on a 
breach by C. of the condition as to the sale of 
the products of the machines, had a right to 
avoid the contract, and to be remitted to his 
original rights, and to prosecute G. for an in- 
fringement of the patent. 

6. But C- also is remitted to his original posi- 
tion and rights; for the contract must be avoid- 
ed altogether, if at all. 

[Cited in brief in Union Manuf'g Co. v. Louns- 
bury, 41 N. Y. 367.] 

7. And C. may set up any right he had prior 
to the license, to use the machines; as, for in- 
stance, where the right granted by the license 
was .for an extension of the patent under sec- 
tion 18 of the patent act of July 4, 1836 [5 Stat. 
124], he may set up a right, under the decision 
in Wilson v. Rousseau, 4 How. [45 U. S.] 646, 
to use the machines as having been in use when 
the first term of the patent expired. 

8. In a suit in equity against C, to take ad- 
vantage of a breach of said condition of the li- 
cense, W. is properly joined as a plaintiff with 
G., although the latter owns the whole of the 
beneficial interest in. the subject-matter; be- 
cause W. was a party to the license, and, for 
aught that appears, is yet the owner of a por- 
tion of the interest in the patent, and, as such, 
interested in upholding it, and may be interest- 
ed indirectly in the infringement itself. 

[Cited in Whiting v. Graves, Case No. 17,- 
577.] 

The bill in this case was filed in June, 1847, 
and set forth the granting of the Woodworth 
patent, its extension for seven years from 
the 27th of December, 1842, and its re-issue 
on the 8th of July, 1845. See Wilson v. 
Rousseau, 4 How. [45 U. S.] 646. It also 
set forth that, on the 25th of November, 
1845, the plaintiff [William W.] Woodworth, 
the patentee of the re-issued patent, convey- 
ed to the plaintiff Gibson the exclusive right 
to the patent during the extension, for the 
city and county of Albany, N. Y., except the 
right to use two machines in Watervliet in 
that county; that on the same day, James 
G. Wilson, who, on the 9th of July, 1845, 
had become the assignee of the right under 
Woodworth for the territory specified in the 
conveyance next mentioned, conveyed to the 
plaintiff [John] Gibson all the right to the 
patent, during the extension, for the state 
of New York, excepting the exclusive right 
to run seven machines, in six specified pla- 
ces (none of them, however, in the county of 
Washington, N. Y.), in addition to the two 
machines in Watervliet, before excepted; 
that the defendant had had in operation for 
some' time three Woodworth machines at 
Whitehall, Washington county, N. Y., and 
dressed large quantities of lumber with 
them, and sold it in Albany and Troy, and 
had had and still had depositaries in those 
cities and elsewhere, for the sale of such 
dressed lumber; that the plaintiff ' Gibson 
had a large and expensive establishment at. 
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Albany for running and making the Wood- 
worth machines and selling them and the 
lumber dressed by them, and his licensees 
had large establishments of the same kind 
at Troy and other places in the state of New 
York, the whole being of the value of not 
less than $200,000; that the operations of 
these establishments had been materially in- 
jured by the defendant's acts, and that the 
defendant claimed the right to do as he had 
done, under a license from the plaintiff 
Wood-worth, given on the 4th of July, 1843. 

The license, which was set forth in the 
bill and was under seal, was executed by 
both Woodworth and the defendant, recited 
that the defendant desired a license to con- 
struct and use the Woodworth machines in 
the county of Washington, "on the condi- 
tions hereinafter mentioned," and then gave 
the defendant permission to construct" and 
use six of the planing machines in the coun- 
ty of Washington, N. T., and not elsewhere, 
during the extension, "and also, within said 
limits, to dispose of the plank or other things 
dressed and prepared in the said machines." 
The license ttien provided that Woodworth 
should not permit any other person than the 
defendant to construct or use the machine 
within the county of Washington, and fur- 
ther, that the defendant "shall not, nor will, 
during the term aforesaid, construct or use 
more than six machines as aforesaid within 
the limits above mentioned, nor construct 
or use any such machines, nor sell and dis- 
pose of any plank or other thing dressed and 
prepared in such machines, anywhere else 
within the United States and the territories 
thereof." The license concluded as follows: 
"It is understood that said Cook has all the 
rights I have, in the county of Washington, 
under said patent, to use six machines, and 
no more." 

The bill claimed that the defendant [Wil- 
liam W. Cook], by vending the products of 
his machines out of the county of Washing- 
ton, had violated the conditions and cove- 
nants of his license and forfeited all his rights 
under it. The bill further set forth that, on 
the 20th of August, 1846, the plaintiff Wood- 
worth, by an instrument in writing, author- 
ized and empowered the plaintiff Gibson, in 
the name of Woodworth or otherwise, to 
prosecute the defendant for the violation of 
the covenant and condition in the said license 
contained, and to recover from him such 
damages as he was liable to pay therefor, 
and to restrain him from further violating 
his covenant, and to receive to his own use 
all damages that might be recovered. The 
bill prayed for an account of profits, and 
an injunction against the further use of the 
machines, and that the license might be an- 
nulled. The answer admitted the running 
of three Woodworth machines by the de- 
fendant at Whitehall, and the sale by him, 
out of the county of Washington, of the lum- 
ber dressed by them. It insisted that the 



plaintiff Gibson could not have been injur- 
ed by the defendant's operations, unless the 
lumber dressed by the defendant would oth- 
erwise have gone to the machines of Gibson 
to be dressed; that the defendant had a 
right to sell his dressed lumber wherever 
he thought proper; that, in March, 183S, he 
and his brother acquired a right, through 
several mesne conveyances, by deed from 
William Woodworth, to use two of the 
Woodworth planing machines in Washing- 
ton county, for the residue of the original 
fourteen years, and that they at the same 
time bought two of the machines and put 
them in use at Whitehall, and had used them 
there ever since; that, at the time the license 
of the 4th of July, 1S43, was executed, it 
was actually agreed between the plaintiff 
Woodworth and the defendant, that the lat- 
ter should possess the right to vend the prod- 
ucts of the six machines without any re- 
striction as to place, and the parties intend- 
ed that the license should so provide, and 
understood that it did, and the last clause 
in it was inserted to effect that object; that 
the defendant had a right, at all events, to 
use the two machines so purchased by him 
and his brother, and to sell anywhere the 
lumber dressed by them; that the restric- 
tion insisted on by the plaintiffs was in re- 
straint of trade, and void; that the patent 
did not grant to the patentee the exclusive 
right of selling the products of the machines, 
and he had no right to restrict their sale; 
that this court had no jurisdiction of the 
ease; that the bill did not show any joint 
interest of the plaintiffs in the relief prayed 
for; and that they had a_ perfect remedy at 
law. There was a replication to the an- 
swer, and the case was heard on pleadings 
and proofs. The material parts of the evi- 
dence are stated in the opinion of the court. 

. Azor Taber and Rodman L. Joice, for 
plaintiffs. 

I. The objections to the bill, as set forth 
in the answer, are untenable. (1) This court 
has exclusive jurisdiction of the subject- 
matter of the bill. The objection taken is 
that, if the bill is founded on the forfeiture 
or the breach of any covenant, this court has 
no jurisdiction. The answer is, that we are 
to consider the covenant as broken and set 
aside, and the bill as a bill for infringement, 
founded on the patent. Of a bill complain- 
ing of the unauthorized use of a patent right, 
and praying an account and injunction, a 
state court has no jurisdiction, even by eon- 
sent. Act July 4, 1836, § 17 (5 Stat. 124); 
Dudley v. Mayhew, 3 Comst. [3 N. Y.] 9. 
(2) Woodworth, the patentee, is properly 
joined as plaintiff with Gibson, his assignee 
for the territory where the injury is alleged 
to have been done; the lumber dressed by 
the defendant's machines having, contrary 
to the license from Woodworth, been sold in 
Gibson's territory. Act July 4, 1S36, § 14; 
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"Whittemore v. Cutter [Case No. 17,600]; 
"Woodworth v. Wilson, 4 How. [45 U. S.] 712, 
716. (3) The plaintiffs nave not an adequate 
remedy at law. They pray that the defend- 
ant's license he declared void, and for an 
account and an injunction; for all of -which 
they have a manifest right to come into a 
court of equity. 

II. The planing of lumber in Whitehall, 
for sale elsewhere, was contrary to the terms 
and true meaning of the license. The last 
sentence of the instrument does not contra- 
dict the prior explicit restriction as to dis- 
posing of the dressed lumber. Whatever 
was authorized to he done by the last sen- 
tence, was to be done "in the county of 
"Washington." It expressly relates to using 
the machines, and was inserted for abun- 
dant caution, to show that "Woodworth re- 
served no rights to himself in the county. To 
allow such a general expression to overrule 
an explicit condition not mentioned or refer- 
red to in it, would violate the fundamental 
rules of construction. Co. Litt. 147a; Story* 
Cont. (2d Ed.) § 639. 

III. The allegation in the answer, that the 
parties intended by the contract something 
different from what is expressed in it, is 
nugatory, and the oral evidence given in its 
support should be rejected. (1) Parol evi- 
dence is inadmissible to add to, defeat or 
vary the terms of a written instrument, 
especially where, as in the present case, an 
instrument in wilting is required by law to 
give effect to the contract. Aet July 4, 1836, 
§ 11; 3 Starkie, Ev. pt. 4, pp. 100-102; 1 
Phil. Ev. (C. & H. Ed.) 539; Rich v. Jackson, 
4 Brown, Ch. 514; Sherman v. Mayor, etc., 
of New York, 1 Comst. [1 N. Y.] 316; Norton 
v. "Woodruff, 2 Comst. [2 N. Y.] 153. (2) 
The construction of a written contract, or 
the presumption arising from it, can no more 
be varied by parol evidence, than can its 
terms. Creery v. Holly, 14 Wend. 26, 30; 
Hull v. Adams, 1 Hill, 601. (3) There is no 
pretence of any latent ambiguity in the in- 
strument. If there be any ambiguity, it is 
patent, and cannot be explained by oral evi- 
dence. Story, Cont. (2d Ed.) § 677. (4) If 
there was any mistake or fraud, in the 
license, Cook should have filed his bill 
against Woodworth, to be relieved from his 
contract, or to reform it according to the 
intention of the parties. He cannot be per- 
mitted to claim under it as it is, and then, 
when sued for its violation, alter some of its 
provisions by parol- evidence. (5) Especially 
can he not be permitted to do this against 
Gibson, an innocent third person, who, on 
the faith of the records of the patent office, 
has for years conducted his business under 
the patent, and has incurred the expense of 
this prosecution. 

IV. The license was, by its terms, granted 
on certain conditions, one of which has been 
violated by Cook. The violation of this con- 
dition was a forfeiture of the license. Story, 
Cont. §§ 28, 29; Com. Dig. "Condition," B. C. 



Samuel Stevens, for defendant 

I. The defendant had a right to use, with- 
out restriction, the two machines bought by 
him in 1838; and the plaintiffs can, in any 
event, 'reach only the third machine. 

II. The license does not restrict the defend- 
ant as to the place of selling the lumber 
dressed in the machines. And, even if it 
does, it is not a condition on which his title 
depends, but merely a covenant, for a breach 
of which the parties injured must obtain re- 
lief by damages. Courts will not create a 
condition by construction, when the conse- 
quence is to be a forfeiture; but will some- 
times construe a condition to be a covenant, 
in order to avoid a forfeiture. 

III. But, if the license does restrict the 
place of sale, the proofs show that there 
was a mistake in the contract, and that the 
agreement was, there should be no restric- 
tion. 

IV. The court will, therefore, in a suit in 
equity, give such a construction to the 
license as the parties intended it to receive; 
especially will they do so where a different 
decision will work* a forfeiture. Hunt v. 
Itousmaniere, 8 Wheat [21 U. S.] 174. 

V. The bill is defective for the reasons 
set forth in the answer. 

NELSON, Circuit Justice. 1. The evidence 
is very strong in this case to show that, ac- 
cording to the actual agreement between the 
patentee and the defendant at the time of 
the assignment of the 4th of July, 1S43, the 
latter was to possess the right not only to 
construct and use the six machines within 
the territory mentioned, but also to vend 
their products, without any restriction as to 
place. The deposition of Mr. Boyd is very 
particular and explicit on this point. It was 
the subject of discussion in the negotiation, 
and was deemed a very material part of the 
contract on the part of the defendant; so 
much so, that he refused to become the pur- 
chaser if restricted in the exercise of this 
right, as provided for in one of the clauses 
in the assignment To remove the objection 
and give the unrestricted right of sale, the 
last clause was interlined at the bottom of 
the instrument, as follows: "It is under- 
stood that said Cook has all the rights I 
have in the county of Washington, under the 
said patent, to use six machines, and "no 
more." 

Upon this evidence, assuming that the 
clause thus inserted has not the effect, when 
taken in connection with other parts of the 
contract, to give the unrestricted right of 
sale, according to any legal interpretation 
of the instrument, a court of equity would 
probably, on a proper application, direct the 
contract to be reformed, by the insertion of 
a clause to the effect claimed; and, if so, it 
seems to be an established rule in equity, 
that the matter thus entitling the party to an 
amendment of his contract may be set up by 
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way of equitable defence against a proceed- 
ing involving the rights of the parties under 
the instrument, and which would not he 
maintainable if the clause in question had 
formed a part of the contract. In other 
words, it may be set up by way of defence 
to a proceeding to enforce a specific perform- 
ance of the contract, where the clause omit- 
ted through mistake or accident would, if 
found in the instrument, constitute a ground 
of defence. Com. Dig. "Chancery," 2, C, 16; 
Joynes v. Statham, 3 Atk. 388; Pitcairn v. 
Ogbourne, 2 Ves. Sr. 375; Legal v. Miller, 
Id. 299; Mason v. Armitage, 13 Ves. 25; 
Flood v. Finlay, 2 Ball & B. 15; Gillespie v. 
Moon, 2 Johns. Ch. 585; Price v. Dyer, 17 
Ves. 357; 1 Story, Eq. Jur. § 161. 

I am inclined to think, notwithstanding the 
insertion of the last clause in the agreement, 
that, taking the whole instrument together, 
and giving to each and all of its provisions 
a consistent interpretation, the sale of the 
products of the machines was restricted with- 
in the limits of the county within which their 
operation was confined; and that there is 
nothing in the restrictive clause necessarily 
repugnant to the one relied on by the de- 
fendant as qualifying it. It is not to be 
denied, however, that unless the view taken 
by the defendant as to the effect of the qual- 
ifyiug clause is the correct one, it is difficult 
to perceive its object or materiality, as that 
clause, if confined simply to the number of 
machines to be used, would be but a repeti- 
tion of what had already been fully provided 
for. The defendant's view, therefore, though 
not sustainable upon any proper legal inter- 
pretation of the instrument, tends to eon- 
firm the evidence as to the mistake or misap- 
prehension of the effects of it, claimed in the 
answer. 

Upon the whole, I should be disposed to 
acquiesce in the ground and principle of the 
defence thus set up, were it not for the con- 
sideration that the rights of a bona fide pur- 
chaser have intervened, which would or 
might be seriously prejudiced by allowing the 
contract to be reformed at this late day, or 
by giving effect to the defence, which would 
be the same thing. Wilson and Gibson hav- 
ing purchased all the right of the patentee 
within the state of New York, subject to cer- 
tain previous grants, and, among others, the 
one in question, and paid for the same a val- 
uable consideration, the enlargement of the 
defendant's contract beyond what appeared 
upon the face of it, to the prejudice of these 
subsequently acquired rights, would be un- 
just and inequitable, and constitutes ground 
that must prevent the interference of the 
court. In the aspect of the case in which the 
relief is prayed for against the terms of a 
written instrument, these assignees are to be 
regarded as bona fide purchasers, and as pre- 
senting at least an equal equity against the 
correction of the mistake, to their prejudice, 
with that presented by the defendant in favor 
of it. The authorities on this point were re- 



ferred to in the case of Gibson v. Cook [Case 
No. 5,393], 

That the unrestricted sale of the products 
of the machines operated in the territory in 
question would not be prejudicial to the rights 
of these assignees, is a proposition I cannot 
assume or admit It is manifest that a right 
to vend the products in the markets at the 
cities below on the Hudson river, would seri- 
ously affect the value of the machines in 
operation in those cities, and, of course, the 
price of the rights under the patent. If so, 
then the rights of the assignees, as bona fide 
purchasers, intervene, and, upon the princi- 
ples above stated, forbid the interference of 
the court. 

2. I am inclined to think that the assign- 
ment from Woodworth to Cook, according to 
the fair import of its terms, was made upon 
the express condition that he should observe 
strictly the limitation in regard to the sales 
of the products of the machines; and that, 
on a breach of the condition, the patentee 
had a right to avoid the contract and to be 
remitted to his original rights. This would 
seem to be not only the intention of the par- 
ties in inserting the condition, but also the 
legal effect and operation of the stipulation; 
and upon this view the bill has been framed. 

It is to be observed, however, that the de- 
fendant is also remitted to his original posi- 
tion and rights under the Woodworth patent, 
as the contract must be avoided altogether, 
if at all. It cannot be obligatory upon the 
one party and not upon the other. The bill 
assumes, and properly, as its foundation, that 
the contract has been rendered null and in- 
operative by the breach of the condition; 
and that, since the breach, the defendant has 
been running the machines in violation of 
the patent. In this view of the case, he may 
well set up, as he has done in the answer, 
any right belonging to him, as it respects the 
use of the said machines, prior to the as- 
signment in question. 

It seems that two of these machines were 
constructed and used under a right acquired 
from the original patentee during the first 
term, and were in use at the expiration of 
that term. According, therefore, to the case 
of Wilson v. Rousseau, 4 How. [45 U. S.] 
646, the defendant had a right to continue in 
the use of them, notwithstanding the first ex- 
tension. This ground affords a complete an- 
swer to the charge of infringement as it re- 
spects these two machines. 

3. Woodworth, the patentee, is, we think, 
properly joined with Gibson as a plaintiff. 
He being a party to the assignment, it was, 
perhaps, necessary to make him a party to 
the suit, in order to take advantage of the 
breach of the condition, notwithstanding the 
whole of the beneficial interest is in Gibson. 
Besides, for aught that appears, he is yet 
the owner of a portion of the interest in the 
patent, and, as such, interested in upholding 
it; and he may be interested indirectly in 
the infringement itself. 



[30 Fed. Cas. page 565] 



(Case No. 18,013) WOOD WORTH 



There must be a decree for the plaintiffs, 
and a reference to a master to take proof of 
the loss of profits sustained on account of 
the infringement, upon the principles above 
stated. 

[For other cases involving this patent, see note 
to Bicknell v. Todd, Case No. 1,389.] 
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WOODWORTH v. CURTIS. 

[Cited in Gibson v. Gifford, Case No. 5,395, 
note. Nowhere reported; opinion not now ac- 
cessible.] 
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WOODWORTH v. CURTIS. 
[2 Woodb. & M. 524; i 2 Robb, Pat. Cas. 603.] 
Circuit Court, D. Massachusetts. May Term, 

1847. 
Patent for Planing Machine— License to Use. 

1. "Where A. owns the patent right to a plan- 
ing machine, and conveys to B. the authority 
to use one in a certain county, B. may erect as 
well as use that one, so he may build and use 
another instead of it, but not both at one time. 

[Cited in Steam Cutter Co. v. Sheldon, Case 
No. 13,331; Hamilton v. Kingsbury, Id. 5,- 
984; Morgan Envelope Co. v. Albany P. 
W. P. Co* 152 U. S. 425, 14 Sup. Ct. 630; 
Ulingworth v. Spaulding, 43 Fed. 831.] 

2. When the term expires, that machine, then 
in use under the conveyance from A., may, 
without any new license or grant, be employed 
iiW it wears out or is destroyed, either by B. or 
his assigns, notwithstanding A. has obtained an 
extension and renewal of his patent right. 

This was a bill in equity, praying for an 
injunction against the use, by the respond- 
dent, of the planing machine invented by 
"William Woodworth. The plaintiff claimed 
to be possessed of Woodworth's rights, and 
also Emmons's under a like patent. The 
answer of the respondent [Hiram Curtis] ad- 
mits the use of one of said machines in Bos- 
ton, in the county of Suffolk, but insists on 
his authority to do it under a license from 
the proprietors of the patents for said ma- 
chine. Several assignments were given in 
evidence to sustain his authority, and sev- 
eral affidavits on both sides were filed, tend- 
ing to prove that the present machine used 
by the defendant was not the first one that 
had been put in operation under the license, 
and that this and another had at times been 
run together, and that the respondent pur- 
chased this machine of Tothill after the first 
patents expired. 

B. R. Curtis, for complainant 
Charles L. Woodbury, for respondent. 

WOODBURY, Circuit Justice. It is con- 
ceded that Richard Urann, May 26, 1840, had 
become proprietor of the ^patent right to use 
the Woodworth planing machine in the coun- 
ty of Suffolk. On that day he granted to 

i [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 



Thomas H. Holland, under his hand and 
seal, as follows: "I do license and empower 
the said Thomas H. Holland and his assigns, 
to use one machine in Boston aforesaid, con- 
structed according to the specification under 
either of said patents," etc. "during the con- 
tinuance of the term for which the said let- 
ters patent were respectively granted," etc. 
On the 13th of March, 1846, Holland assigned 
his rights, under that conveyance or power, 
to "William Tothill, his heirs and assigns 
forever;" and Tothill, on the Sth day of 
August, 1846, assigned the same to the re- 
spondent, "Hiram Curtis, his heirs an£ as- 
signs." It is not to be doubted, that the in- 
tention of the parties to these instruments 
was to convey a right to use one of these 
machines in Boston, during the continuance 
of the patents which were in being, May 
26, 1840. 

The first question is, did this involve the 
right to make or procure to be made, the 
machine thus permitted to be used? I think 
it did. Otherwise the whole license might 
be defeated, if the grantor refused to make 
for him at all, or to make at any but an 
exorbitant price, or demanded another con- 
sideration for a right in the grantee to make 
for himself, under a license like this, to use 
one machine. From the nature of the trans- 
action and the subject matter, as well as the 
terms in the conveyance about the machine, 
being "constructed according to the specifi- 
cation under either of said patents," it is 
probable both parties contemplated that the 
grantee should construct as well as use one. 
In respect to some patents, the rights to 
make, vend or use may be distinguishable 
from each other, yet they all are united in 
this patentee; and he may so convey the 
right to make, as to involve or include the 
right either to sell or use what the grantee 
makes. And he may so convey the right to 
use, as to imply the right to sell within the 
same limits, as well as to make machines 
within them. The circumstances, nature, 
and words of each grant must decide the 
construction, which is just and legal. This 
point is not without difficulty; but the con- 
temporaneous construction put on the grant, 
i-y the purchaser proceeding at once to make, 
or cause to be made, a machine to use under 
his grant, and he and his grantees continu- 
ing to use' at least one so made, without com- 
plaint from either the grantor or owner of 
the patent, for several years and till the 
term expired, inclines the scales in favor of 
the respondent's view. 

The next question is, did the grant include 
the use of a machine during the term, though 
changed or amended, within the time? The 
first one built might wear out, or, what was 
very likely, be destroyed by fire, or be con- 
structed erroneously in some important re- 
spects, or be disused entirely for some time 
from want of repair. Could a different one 
be run in such events? My opinion is, it 
could, as the license to use one machine 
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covered the whole term, and was not limited 
to any particular machine then sold, but 
merely to what must he considered one ma- 
chine in number at one time. 

The next question is, whether this right to 
use could he assigned to a third person. I 
think the license must be considered assign- 
able. But much more is a machine, and the 
right to use it, personal property rather than 
a mere patent right; and much more has it 
all the incidents of personal property, mak- 
ing it subject to pass by sale, as in this ease, 
to Curtis. 

Here, that Curtis bought the machine itself, 
is manifest from the affidavits of Tothill and 
Loring; and, beside this, the right to use 
it' was conveyed also in the written assign- 
ment to him. The injunction, for these rea- 
sons, cannot be granted, as the sale extended 
the use not merely to the original grantee, 
as a personal privilege, and limited to him 
alone, but to him and his assigns; because 
the word "assigns" is expressly inserted in 
the instrument, and as the grantor was paid 
for the use during the whole term or contin- 
uance of the patent, and as the grantee might 
die or become insolvent, or wish to remove 
or change his business, it would be natural 
and useful to the grantee to stipulate for the 
right to assign the use, and this would be 
no injury to the grantor. 

The next inquiry is, did_ the respondent use 
more than one machine at any one time, so 
as to come within the scope of the prayer for 
this injunction? It is certain that the con- 
veyance would authorize the grantee and 
his assigns to use only one machine, at any 
one time, in Boston or the county of Suffolk; 
and though the evidence here is contradic- 
tory, some of it showing an old machine to 
have been used at times after a .new one was 
procured and put in operation, and some 
contradicting this; yet it is clear, from the 
proof on both sides, that the old machine 
was sold by the respondent long before the 
filing of this bill, and not used in Boston for 
three or four years past, and was removed 
to another town and county. It went away, 
Loring swears, before July, 1846, and Lord 
swears it was in the spring of 1844. It is 
not, then, such an old use of that in Boston 
which must be regarded as now complained 
of, but a use of the new machine, and the 
new one for the work done on it since Wood- 
worth's original patents expired on the 29th 
of December, 1842. 

The next question left is, whether a use 
like this, since the expiration of the old pat- 
ent, conflicts with the rights of the plaintiff 
under the extension of the patent which 
has been granted to Woodworth's represent- 
atives by the board of commissioners, No- 
vember 16, 1842, for seven years longer; and 
whether it is or is not permissible, by the 
construction given to that extension by the 
supreme court, under the eighteenth section 
of the patent law of July 4, 1836. 5 Stat. 
125. The leading and controlling decision 



upon this question is that of Wilson v. Rous- 
seau, 4 How. [45 U. S.] 682. The majority 
of the court there held, that where a machine 
or right to use a machine, had been sold he- 
fore the original terms expired, the use might 
be continued till the machines then in op- 
eration under the grant wore out, or were 
destroyed. The reason assigned for this 
was, the expression used in the eighteenth 
section, extending the benefit of the renewal 
to "assignees and grantees of the right to 
use the thing patented to the extent of their 
respective interests therein." 5 Stat. 125. 

Some plausibility exists in the idea, that 
where the right to use a machine till the end 
of the the" existing term, had been paid for, 
there was an implied understanding on both 
sides, that the use of it afterwards would 
be free and undisturbed; but the assignment 
being only for one term, and the plaintiff 
having obtained another term from the 
board, my own views differed in that case 
from the majority. I feel bound, however, 
to carry theirs into effect, to their full ex- 
tent, as they are to be understood from the 
printed opinion of the court, and the reasons 
applicable to the subject. The respondent 
then having paid for the right to use one 
machine in Boston till the original term ex- 
pired, and having a machine in operation, 
which existed and was in use under tbat 
right, both when the above renewal took 
place and the old term expired, he must, by 
the decision of the supreme court, he allowed 
to continue the use of the same machine, 
till it is worn out, unless a fact, which will 
soon be adverted to, alters or impairs that 
right. 

The decision seems meant for and founded 
on a case where the grantee had a "right to 
use," in the broadest terms. No distinction 
is taken between the acquisition of that 
right by purchasing a particular machine, 
or by purchasing the right to use a machine 
while the term lasted, and under this creating 
one which continued to be in use when the 
original term expired. I do not therefore 
feel warranted in weakening or impairing 
the force of their decision by a discrimina- 
tion not made by the supreme court itself, 
and perhaps not required by any very con- 
clusive reasons. My opinion refers only to 
the first renewal, and has no regard to what 
is proper under the second renewal made by 
congress. But a fact just referred to re- 
quires me to consider one other question 
before closing. When the term expired, De- 
cember 27, 1842, this machine was owned and 
used by Holland and those employed under 
him, having, according to the testimony of 
Coolidge, been framed and set up the sum- 
mer previous; and his right to continue that 
use, it is argued, could not afterwards be 
further assigned as" it was to Tothill in 1846, 
and the same year by him to the respondent. 
The assignees and grantees of the right to 
use it, who are by the eighteenth section to 
have the benefit of the renewal, are douht- 
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less those holding the right, at the time of 
the renewal. 

But what is their right, then, obtained and 
confirmed by the opinion of the supreme 
court? Not, as before remarked, in relation 
to the interest or license under the convey- 
ance from Urann, in May, 1841; not a mere 
personal privilege. It is a right of prop- 
. erty. The value of it is attached to the ma- 
chine used, when it is the last one used at 
the time the term expires. The right might 
be assigned, separately as before; but under 
the decision of the. supreme court the right 
could not be exercised after the term closes, 
except in the particular machine then in 
use. In this respect it is unlike the right 
which exists before the term of the patent 
expires, having become fixed and limited to 
that machine alone. It has become like a 
patented medicine bought by a patient. The 
right to use the particular quantity sold 
passes with the medicine itself. 

There being then this property in that ma- 
chine, when the term expires, like any other 
property, the machine and the right attached 
to it may pass by sale, devise, or levy of 
execution, or assignment of an insolvent's 
effects. As to the last, see 3 Bos. & P. 565; 
5 Barn. & O. 169; Phil. Pat. 357; Hind. Pat. 
242, 327; Sawin v. Guild [Case No. 12,391]. 
In those cases in 4 How. [45 U. SJ before 
cited, the patent right had been considered 
property, and even_ deemed assets in the 
hands of the administrator, and the renew- 
al had been in his name. 

[For other cases involving this patent, see note 
to Bicknell v. Todd, Case No. 1,3S9J 
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WOODWORTH et al. v. EDWARDS et al. 

£3 Woodb. & M. 120; i 2 Robb, Pat. Cas. 610.] 

Circuit Court, D. Maine. Sept. 18, 1847. 

Patent for Invention — Effect of Extension — 

Bill in Chaxceky— Omission of Oath 

— Suit for Injcxction. 

1. The omission to make oath to a bill in 
chancery, praying for an injunction, is not here 
a cause of demurrer, after a hearing and order 
to file evidence. But it should be objected to 
by motion when the respondents appear, and 
the oath will then be directed, unless good cause 
is shown to the contrary. There is no rule of 
the court, requiring an oath here to be filed with 
the bill. 

[Cited in brief in National Hay Rake Co. v. 
Harbert, Case No. 10,044.] 

2. After a special demurrer to a bill, the 
allegations of fact must, on the hearing of the 
demurrer, be considered as true. When a spe- 
cial statute extends a patent for seven years, 
the original patent must be treated as in law 
for seven years longer. So must a patent be, 
which is extended seven years by the board of 
the patent office. Ai% original patent, extend- 
ed in both of these ways, must be considered as 
a patent for twenty-eight years. 

3. The specification for both extensions is the 
original specification. If all are surrendered 

i [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 



and an amended one issued, the new letters 
should be for twenty-eight years. If the old 
specification had been adjudged good, but was 
still questioned and litigated, and appears to be 
in. some degree inoperative from certain defects, 
supposed to have happened by mistake, the com- 
missioner, on its surrender, may issue new 
letters for twenty-eight years, with an amend- 
ed specification, and if he does, they will be 
presumed— till the contrary is shown— to be for 
" invention, and for a defect rendering 
the old letters, in some degree, inoperative, and 
which happened from inadvertence or mistake. 
[Cited in Hussey v. Bradley, Case No. 6,- 
946.] 

4. When a demurrer for these causes is over- 
ruled, the respondents may have leave to an- 
swer further by the payment of costs, and they 
may further contest a temporary injunction, 
though after an order to file testimony in it 
none was filed, but merely a demurrer. 

5. But after such neglect of the order and 
the overruling of the demurrer as bad, the 
case will not be opened for further hearing as 
to the temporary injunction, but be treated as if 
the facts were confessed, unless an affidavit 
is filed that the course pursued was not for de- 
lay, and indemnity is also filed against any 
damage caused by the delay and the use of the 
machine against which an injunction is desired. 

6. Where one respondent run a planing ma- 
chine and two others owned it, the injunction 
was issued as proper against the three. 

7. After the supposed inventor of a machine, 
in a contest with these plaintiffs in another 
circuit, had been enjoined not to use that ma- 
chine, because an infringement on the plain- 
tiffs', those purchasing it of the supposed in- 
ventor, so enjoined, cannot be allowed to use 
it while that injunction remains in full force 
and the grounds of that decision are in no way 
overturned. 

8. But where the respondents deny the va- 
lidity of the patent of the plaintiffs, the court 
will dissolve the injunction at the next term, if 
the suit at law is not by that time brought 
against them to try that validity. 

[Cited in Brooks v. Norcross, Case No. 1,957.] 

9. The terms imposed on the suit are, that 
the trial be confined to the objections set up by 
the respondents in their answer and affidavit 
against the validity of the patent, and that the 
action may be in the name of any one claiming 
an interest in this district, which is supposed 
to have been violated by the respondents. 

This was a bill in chancery, praying for 
an injunction against the respondents [James 
Edwards and others] for using a planing ma- 
chine, the "patent for which was alleged to be 
vested in the plaintiffs [William W. Wood- 
worth and others]. The allegations were as 
usual in this class of cases, several of which, 
in this circuit, have been before tried and re- 
ported, stating, among other things, the orig- 
inal invention to have been made and pat- 
ented in December, 1828, by William Wood- 
worth, since deceased— his rights to have be- 
come vested in the plaintiffs— an extension to 
have been granted of the original patent for 
seven years, by the board of commissioners, 
in 1842— another, for a like term, by congress, 
in a special law in February, 1845— and a sur- 
render of them all made afterwards, on ac- 
count of mistake in the specification— and new 
letters of patent issued for the whole twenty- 
eight years, on the 8th day of July, 1845. The 
bill was filed 16th July, 1847, and a subpoena 
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and notice given that day. On the 23d July, 
1847, a hearing -was had before Judge Sprague, 
on a motion for a "preliminary temporary in- 
junction, and, after listening to both parties, 
an order was made by him that the plaintiffs, 
within twenty days, file their evidence in sup- 
port of it, and the respondents file theirs with- 
in ten days. Before this last period expired, 
viz. 2d August, 1S47— the last day to file evi- 
dence by the respondents— instead of comply- 
ing with the order, they filed a special demur- 
rer to the whole bill, setting out the following 
causes: (1) That no oath or testimony to the 
truth of the bill had been put on file with it. 
(2) That the letters patent, now relied on, of 
July, 1845, should have been issued for twen- 
ty-one years instead of cwenty-eight years, 
and consequently were void. 

B. R. Curtis, for complainants. 
J. T. Tasker, for respondents. 

WOODBURY, Circuit Justice. We have re- 
quested the demurrer in this case to be argued 
first, as a demuwer may affect both a tem- 
porary and permanent injunction. In the nat- 
ural order of things, such an objection, by de- 
murrer, which may turn out to be one of form 
merely, ought to be considered before the mer- 
its of the application. In a prayer for an in- 
junction and a demurrer filed, it has been ad- 
judged that the demurrer should be first heard 
and disposed of. 6 Madd. 299; 1 Smith, Ch. 
Prac. 214. 

The first ground assigned for this demurrer, 
is the want of an oath to the bill, or any evi- 
dence in its support. But this is a ground more 
properly to be taken at a hearing on the merits 
against proceeding further, till such oath or 
such evidence is put in. It is a matter in pais 
and affecting the trial of the facts rather than 
a defect in the bill itself. Of course, at the 
trial, or hearing, whether a case is made out, 
or not, if the facts which the bill alleges are 
denied by the respondents, the plaintiffs must 
furnish evidence of them before succeeding. 
Generally they must do it by their oath to the 
truth of the bill, and always by other testi- 
mony, prima facie satisfactory, before the re- 
spondents are obliged to rebut it by evidence 
on their part. But sometimes this need not be 
done by the complainant, where the respond- 
ents do not appear and are defaulted; or, aft- 
er an appearance and order, do not comply 
with it, and the allegations in the bill are 
taken pro confesso; or, if after such an ap- 
pearance the respondent virtually admits the 
truth of the facts, by demurring merely on ac- 
count of the want of law in the bill. 

The only precedent cited of a different char- 
acter is that of Lansing v. Pine, 4 Paige, 639. 
But that decision seems to be founded on the 
special rules of the New York court of chan- 
cery and its peculiar practice, requiring an 
oath to the truth of some bills to be filed with 
them, such as in that case, for discovery and 
other matters as to the contents of a writing, 
without any evidence accompanying the bill 



as to its loss. See the rule stated in 1 Barb. 
Ch. Prac. 44. Here no such rule exists as to 
bills of injunction or any others. The prac- 
tice here is usually for the complainant to 
make oath to his bill when it is signed, but 
this is not imperative nor uniform. It is not 
then done, if he is absent or indisposed, though 
it should be done probably before the hearing, 
unless it be a bill by a corporation, or un- 
less an answer under oath is not asked, or un- 
less an oath to the bill is waived, or its ab- 
sence is not objected to by the respond- 
ents when first heard. And if the prin- 
cipal is not in a situation to swear to it, the 
oath may be made by an agent. 1 Barb. 
Ch. 41. When this case was before my as- 
sociate at a former hearing, and when the 
order was made as to filing other evidence, 
no exception was taken to the absence of an 
oath to the bill, and we both concur in the 
opinion that afterwards, if at all, a demurrer 
is not good for that cause in this court. 

The only remaining ground for a demurrer 
assigned in it, is, that the last letters patent, 
set out in the bill as for twenty-eight years, 
should have been issued for only twenty-one. 
Thus, after reciting the surrender and issue of 
new letters for twenty-eight years, the demur- 
rer says: "Whereas the defendants are ad- 
vised that by law the said last mentioned let- 
ters patent should have been granted for the 
term of twenty-one years from the said 27th 
day of December, 1828," etc. This would seem 
to have been stated under an impression that 
the bill contained no averment Of a second 
extension of the original patent for a second 
seven years; and hence that from the bill on 
its face, the renewal, in order to cover all the 
terms alleged in the bill, should have been for 
only twenty-one years instead of twenty-eight. 
But, on examination, the second renewal for 
seven years appears to have been alleged in 
the bill, saying it was made by congress by a 
special act in February, 1845. To be sure it 
is not inserted immediately following the aver- 
ment of the other renewal, and hence may 
have been overlooked by the respondents; but 
it is there. The bill then, on its face, con- 
tains allegations of an old patent of fourteen 
years and two renewals of seven years each- 
and hence the last letters, to cover them all, 
are properly for twenty-eight years instead of 
twenty-one. 

But in argument another position is taken, 
viz. that the renewal could not by law be 
made to cover the last extension of seven 
years by congress, as that extension had not 
been evidenced by any letters patent which 
might be surrendered. But on turning to 
the eighteenth section of the act of congress 
of July 4, 1836, concerning patents, it will 
be found that when theO>oard made the first 
extension of seven years, and it was certified 
on the original letters of fourteen years, it 
came within the enactment which existed in 
express terms, that "thereupon the said pat- 
ent shall have the same effeet in law as 
though it had been originally issued for 
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twenty-one years." 5 Stat 125. And when 
the second extension was granted by con- 
gress for seven years more, making, in all, 
twenty-eight, from December, 1828, the act, 
proprio vigore, merely extended the patent 
.seven years longer than before. The origi- 
nal patent, in this way, had in law become 
one for twenty-eight years. The act impos- 
ed, next, an obligation on the commissioner 
to give a certificate as to the last extension, 
if desired by the administrator of the pat- 
entee, but not without. Next, the original 
patent had not only thus in law, de jure, as 
well as in common parlance, become one for 
twenty-eight years from December, 1828, in- 
stead of the original fourteen, or that and 
the next seven, but it had become a patent 
for twenty-eight years under one and the 
same original specification. There was no 
■other in existence. But the administrator 
became satisfied from repeated trials, and 
numerous exceptions taken to his specifica- 
tion, that it was in some respects defective; 
that this cast a shade over its validity, and 
rendered it less operative and successful 
and profitable than it would be if the defect 
was removed, and, believing that this defect 
had arisen from inadvertence or mistake 
when the original specification was filed, he 
applied, as the law permits in such case, for 
leave to surrender his patent, as it -then 
stood, and to receive instead of it one with 
an amended specification. It is difficult to 
conceive, then, why, when this patent was 
afterwards surrendered under the thirteenth 
section of the patent law, and new letters 
were obtained with, an amended specifica- 
tion, it should not be for the whole twenty- 
eight years, and should not be as valid for 
the whole twenty-eight as it would be for 
twenty-one years. The demurrer seems to 
admit the renewal to be valid for the term of 
twenty-one years, but not for the twenty- 
eight years. But it being as valid for the 
latter as the former, the demurrer, with 
such an admission, cannot properly be sus- 
tained on this account. 

There is another difficulty in sustaining 
this demurrer, on the ground now taken by 
counsel— that the old specification has been, 
by some courts, pronounced valid and not de- 
fective or insufficient, and therefore that it 
must be considered to have been valid. But 
it is questionable whether the defendants 
can now be permitted to argue that the pat- 
ent was good in form at first, after the al- 
legations in the bill of its defective charac- 
ter, and which the demurrer virtually ad- 
mits. "On the hearing of a demurrer the 
courts are bound by* the plaintiffs' allega- 
tions of facts," etc. Cuthbert v. Creasy, 6 
Madd. 189; 1 Smith, Ch. Prac. 211; Balls v. 
Strutt, 1 Hare, 148. But supposing these ob- 
jections to go rather to what must be consid- 
ered matters of law than fact alleged, how 
does the case in this respect, stand? The 
reasoning being that the renewal is not valid 
for even twenty-one years, on the ground 



that the first letters patent and first specifi- 
cation had been upheld as good by judicial de- 
cisions, the respondents, therefore, are right 
in contending that those letters and specifi- 
cation could not be considered "inoperative 
or invalid," in the language of the thirteenth 
section, so as to justify the commissioners in 
issuing new letters with an amended specifi- 
cation. 5 Stat 122. 

But it would be a sufficient answer to this 
position, were it proper to be taken under 
the form of this demurrer, and after admit- 
ting the renewal to be good for twenty-one 
years, that the supreme court has, in the 
cases under this renewed patent for twenty- 
eight years, in 4 How. 646, proceeded on 
the ground that these identical renewed let- 
ters were valid. And though I have no rec- 
ollection that this question in relation to 
these was discussed in those eases, yet the 
letters must necessarily have been consid- 
ered good in order to authorize the judg- 
ments in their favor, which were then and 
there rendered on them. Woodworth v. Hall 
[Cases Nos. 18,016 and 18,017]. And though 
this would not preclude the supreme court 
from hearing their validity debated in an- 
other case upon this objection, yet it would 
be hardly decorous for a circuit court to de- 
cide differently on their validity, till the su- 
preme court had reconsidered and changed 
what is involved in its former decisions. 
Towne v. Smith [Case No. 14,115]. Nor 
would these be of much use to the respond- 
ents, if this court, or the supreme court, 
should make a different decision. Because, 
if the renewal was not valid at all, neither 
could the surrender be valid, which led to it 
assuming the ground of the respondents, that 
the old patent surrendered was, and had 
been pronounced by the judiciary to be good. 
The old letters, and the extension under 
them, would be considered in full force, and 
good also, if the surrender was by mistake, 
supposing new letters could be validly given 
instead of them, when they could not be, 
avoiding thus both the new letters and the 
surrender. All violators of the patent could 
be prosecuted under the old and valid pat- 
ent, in the old form and with the old specifi- 
cation, as well as under the new letters and 
new specification. If these were vacated, 
bills and writs could be amended and would 
declare on the old instead of the new let- 
ters, and this done with little or no terms, 
under such circumstances, not altering the 
merits but affecting merely forms. This was 
intimated in Woodworth v. Hall [supra]. 

But the present respondents have not been 
satisfied on suggestions like these to aban- 
don this objection, or to refrain from asking 
a decision by this court on the force of it. 
Hence, to oblige them, I would state frank- 
ly, that my impressions are strongly in favor 
of the validity of the new letters, independ- 
ent of what has been. done on them in the 
supreme court I think, by law, the orig- 
inal patent had become one for twenty-eight 
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3'ears instead of fourteen or twenty-one. I 
think the old specification applied to the pat- 
ent for the whole term of twenty-eight 
years; that the surrender was of all for the 
twenty-eight years; the renewal for all; 
and that the right to renew "by the commis- 
sioner probably existed, although some 
courts had decided in favor of the old patent. 
Because their decision, if right, might still 
rest in some doubt, might not be acquiesced 
in generally, and, without amendments in 
the specification, might be constantly open 
to new and prolonged litigation, so as to ren- 
der the patent valueless, and, in many re- 
spects, "inoperative." If the decision was 
wrong— as judicial opinions by state courts 
and circuit courts, and even by supreme 
courts, sometimes are wrong— surely these 
amendments would be prudent and proper, 
in order to save the patent from becoming, 
ere long, entirely both "inoperative" and "in- 
valid." The act of congress makes the com- 
missioner the judge in relation to the allow- 
ance of an amendment, on the ground that 
the patent is inoperative or invalid so as to 
justify it, and that the error, to be corrected 
In the specification, has happened from "in- 
advertency, accident or mistake." If he per- 
mits an amendment, after a hearing on these 
matters, it is at least prima facie proof that 
the state of things in these respects warrant- 
ed it, as well as that the amended specifica- 
tion relates to the same patent. For he is 
not by law allowed to permit any other than 
the old patent to be described in the amend- 
ment, and he must be presumed to have 
done his duty in all these particulars, till 
the contrary is shown. Allen v. Blunt [Case 
No. 217]. Nor is this a great or dangerous 
power to be entrusted to that officer; but a 
salutary, remedial authority, necessary often 
to insure justice to useful inventors, and 
protect the sacred rights of genius and prop- 
erty. But whenever there is any just ground 
to suppose this power has been fraudulently 
or corruptly abused, the door is open to 
prove it, and visit its consequences on the 
guilty, not only by avoiding the renewal, 
but by inflicting condign punishment for the 
guilt. 

Viewing this objection as imputing neglect 
or error to a public officer, rather than the 
plaintiffs, it is to be considered, also, with 
favorable inclinations not to let individuals 
suffer, except in clear cases of wrong, by 
the neglect of such officers— persons other 
than the inventors, or those in their private 
employ— persons in official station, and to 
whom they are, by the laws of the constitu- 
tion, and not always by their own choice, 
compelled t to confide portions of their busi- 
ness. Woodworth v. Hall, supra. Much 
less should they suffer by others, when their 
error is one mox*e of form than substance to 
third persons, and if to a certainty not sus- 
tainable in law, this change would work 
no injustice to others, and would leave the 
plaintiff still entitled to redress in an amend- 



ed form of the bill, relying on the old letters. 

Deciding against this demurrer, the next 
inquiry is, whether this decision must oper- 
ate as final in favor of the application for a 
preliminary and temporary injunction. Be- 
cause the order of the court, in July last, to 
file testimony by the respondents, in ten 
days, has not been complied with, and no- 
excuse is offered for this omission except a 
demurrer put in on the last day of the time 
granted, and which has led to several weeks' 
further delay, and been overruled. Under 
the twenty-fourth rule of this court, where 
a demurrer is to a bill as here, and it is 
overruled, the party making it can still— on- 
paying costs— have a trial on the merits or 
principal matter in dispute— which is here a 
permanent injunction. In England, without 
a specific rule: "If the demurrer is over- 
ruled, the defendant pays to the plaintiff the 
taxed cost occasioned thereby, unless the 
court make other order to the contrary." 1 
Smith, Ch. Prac. 213. 

The respondents, then, may still have a. 
hearing as to a permanent injunction, and I 
am willing to allow a hearing on that, after 
the proper pleadings and proofs are put in, 
and the costs paid. But how stands the- 
right to proceed further in the preliminary 
hearing and motion for the temporary in- 
junction, after having once appeared and an 
order made, which has been neglected, and 
a demurrer put in, which has created much 
delay, and finally has been overruled? My 
impression is that the former order should 
not be renewed and extended after all this,, 
unless the party, by affidavits, will satisfy 
the court that the order was not omitted to 
be complied with for purposes of delay, and 
will put security on file for any damage done 
by running the machine in dispute, during 
the delay to comply with the order. If this 
is done in a reasonable time— say forty-eight 
hours— I would extend the order longer; but 
if not done, issue the temporary injunction 
on account of the neglect to comply with 
the first order, and the virtual confession of 
a violation of the plaintiffs' patent by the 
demurrer, if the present letters are valid — 
as we are inclined to hold them to be. lit 
eitner ease— though the respondents by their 
course seem to admit the truth of the facts 
alleged in the bill— the plaintiffs, if they can 
conscientiously, had better file their oaths to • 
the truth of the bill; and file any collateral 
evidence which has been taken on their part 
under th.e order. 

The respondents then moved for leave to 
answer to the bill, which prayed for a per- 
manent injunction, and were allowed to do 
it on payment of costs. They moved next 
for leave to contest the temporary injunction 
further, and be excused from the non-ful- 
fillment of the first order, and were allowed 
to do it on filing an affidavit that their 
course had not been adopted for the purpose 
of delay, and on giving indemnity for any 
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damages by running the machine since the 
non-compliance with the order. 

This case came on at an ensuing day in 
the term, for a further hearing as to a tem- 
porary injunction. The respondents, in the 
meantime, had filed an affidavit that the de- 
murrer was not for delay, and had filed a 
bond that any damages during it would be 
indemnified against. The plaintiffs had also 
filed an affidavit as to the truth of the mat- 
ter in the bill. Some evidence was submit- 
ted on both sides; and among that on the 
part of the respondents were some answers 
which had been prepared to the bill, as for 
a permanent injunction, and which had been 
sworn to, and were here offered as affida- 
vits of the parties, in respect to their eon- 
tents. The substance of the exceptions tak- 
en in them to the validity of the patent set 
up by the plaintiffs, was, that it was not 
original with Woodworth, several persons 
being named who had discovered and used 
it before, and that the renewals of it after- 
wards were obtained by misrepresentations 
and fraud; and that it was improperly sur- 
rendered, and improperly re-issued, with a 
new or amended specification.' It was ad- 
mitted that the machine used by Smith, one 
of the respondents, was owned by the Ed- 
wards's, and was the same which Rogers 
was, the last spring, enjoined from running. 
There was no evidence or admission which 
charged Bancroft, one of the respondents, 
and the motion as against him was dis- 
missed. The evidence offered did not- change 
the case on either side, from what has been 
reported in Woodworth v. Rogers [Case No. 
1S,018]. Several propositions were made for 
disposing of the motion by amicable ar- 
rangement, which were not acceded to, and 
need not therefore be repeated- An applica- 
tion was also made by the respondents to 
have the injunction, if imposed, continue no 
longer than the next term; and that the 
plaintiffs, in the meantime, should institute 
an action at law to try the validity of the 
patent denied by the respondents. The 
plaintiffs also moved to have the respond- 
ents make certain admissions as to evidence 
and points in respect to the suit at law, if 
ordered, and file security for the damages 
and costs which might be recovered. 

THE COURT, after hearing the same coun- 
sel, at another day in the term, expressed 
by "WOODBURY, Circuit Justice, its opinion 
in favor of the temporary injunction against 
the two Edwards's and Smith. THE COURT 
observed, that one runs the machine and 
the other two own it, and all hold under 
Brown, the supposed patentee. But in a bill 
against him, by Woodworth's assignees in 
Vermont, in the circuit court, after a full 
hearing, Brown has been enjoined against 
the farther use of this very machine'. It 
would be sporting with the faith and con- 
fidence due to judicial proceedings in our 
own tribunals, to permit that machine to be 
used by any person claiming from Brown, 



while that injunction against him remains 
in full force, and the grounds of it in no way 
overturned. At the same time, as stated in 
the similar case between these complainants 
and Rogers at the last session here; these 
defendants are not prevented, and should 
not be, from trying their legal rights in their 
own appropriate cases. And though the 
plaintiffs, by former repeated recoveries on 
this patent, by extensive sales and long pos- 
session of it, and especially by succeeding 
in obtaining an injunction against Brown 
from using this very machine— are entitled 
to a temporary injunction against these re- 
spondents, yet it should, in the first instance, 
be only till the validity of the plaintiffs' 
title— which they deny— can be tried with 
them at law. 

As the counsel for the respondents, who is 
also the counsel for Rogers, prefers that the 
trial be had in this case instead of that,— 
let that one stand continued to abide the 
event of this, if not in the meantime other- 
wise arranged. And let a suit at 'law be 
brought, before the next term, against the 
two Edwards's and Smith for their infringe- 
ment; and if not done, the injunction now 
ordered against them must be then dissolved. 
In respect to the terms and conditions at- 
tached to this suit, the most natural and 
appropriate one, that the trial shall be of the 
validity of the patent in the present bill, 
under the objections set out against in the 
before-mentioned answers, used here as affi- 
davits by the respondents. Let this be one 
condition; and another, that the suit may be 
in the name of any assignor or assignee, 
claiming an interest in this district which 
the respondents are alleged to have infring- 
ed. Various other conditions and restric- 
tions are asked; and it is not unusual for 
courts to impose many others required by 
the nature of the case. See 2 Smith, Oh. 
Prac, 90; 2 Ves. Jr. 519; 1 Ves. Jr. 284; 2 
Hare, 13, 14. But some of those asked here, 
as to taking a model, and as to confessions 
of the use of the machine, etc., are easily ac- 
complished or obviated, as the case now 
stands; and too minute interference in these 
matters, by the court, is to be avoided if 
possible. Nor do I think it a case for re- 
quiring collateral security to cover damages 
and cost, after the oath of one of ^the re- 
spondents to his property being worth sev- 
eral thousand dollars. 

It is to be hoped, on account of public con- 
siderations, that some amicable adjustment 
may, in the meantime, without further liti- 
gation, be effected of the controversies in 
respect to the validity of this patent in this 
district— controversies, which, after numer- 
ous decisions, still seem to multiply and re- 
quire great attention to them at each term 
of this court, to the delay and injury of 
other business. We do not profess to know, 
or state, which of the parties are most 
blamable for this:— but to enjoin both to a 
sincere spirit of compromise, forbearance, 
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and peace. The rights of inventive genius, 
and the valuable property produced by it, all 
persons in the exercise of this spirit will be 
willing to vindicate and uphold, without 
colorable evasions or wanton piracies; but 
those rights, on the other hand, should be 
maintained in a manner not harsh towards 
other inventors, nor unaccommodating to the 
growing wants of the community. 

[For other cases involving this patent, see note 
to Bicknell v. Todd, Case No. 1,389.] 
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WOODWORTH v. FENNELL. 

[Cited in Dustin v. Murray, Case No. 4,201. 
Nowhere reported; opinion not now accessible.] 
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WOODWORTH et al. v. HALL et al. 

[1 Woodb. & M. 248; i 2 Robb. Pat. Cas. 495.] 

Circuit Court, D. Massachusetts. May Term, 
1846. 

Use op Patented Machine — Injunction' — Exten- 
sion and Renewal of Patents- 

1. An injunction will not be issued against 
a respondent's using a machine, unless it is 
proved, that he has used it himself, or employ- 
ed others to use it for him, or at least has profit- 
ed by the use of it. 

2. Where long possession of a patent has ex- 
isted, and frequent recoveries under it, an in- 
junction will be issued, the originality of the 
invention by the patentee not being denied, un- 
less the letters appear for some cause illegal or 
void. 

[Cited in Woodworth v. Edwards, Case No. 
18,014; Woodworth v. Rogers, Id. 18,018.] 

3. Where congress granted an extension of 
the term to an administrator, it was held to be 
legal, and that the letters of administration need 
not be produced after such a grant. 

[Cited in Goodyear v. Hullihen, Case No. 5,- 
573.] 

4. A- signature to the patent, and the certif- 
icate of copies, by a person calling himself "act- 
ing commissioner," is sufficient, on its face in 
controversies between the patentee and third 
persons, as the law recognizes an acting com- 
missiouer to be lawful. 

5. A patent surrendered and renewed oper- 
ates as from the commencement of the original 
patent, except as to causes of action, arising 
before the renewal. 

[Cited in Potter v. Holland, Case No. 11,- 
329; Parham v. American B. O. & S. M. 
Co., Id. 10,713.] 

6. If a mistake occurs in a copy of a pat- 
ent, it can be corrected without causing any 
injury, but if it exists in the original patent, it 
cannot be corrected, so as to avail without the 
assent or re-signature of the secretary of state. 

7. But the commissioner, if correcting it, 
need not re-sign or re-seal the letters, he being 
the same officer here who did it before. 

8. If the mistake corrected be a material 
one, the letters cannot operate except on cases 
arising after it is made. But if a mere clerical 
one, quaere. 



i [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 



9. Where a renewal of patents surrendered is 
void, perhaps the surrender itself becomes also 
void, and the original patents remain in force. 

[Cited in Woodworth v. Edwards, Case No, 
18,014.] 

10. Mere technical objections to letters pat- 
ent are not to be encouraged or construed fiber- 
ally, for him making them. 

This was a bill in chancery, filed July 28, 
1845, praying for an injunction against the 
defendants [Isaac Hall and another] not to 
use longer th"e planing machine invented and 
patented by William Woodworth; and for an 
account of profits from the use heretofore. 
The letters patent were alleged to have been 
issued to him as the inventor of that ma- 
chine, December 27, 1828, for the term of 
fourteen years. It was further alleged, that 
he died on the 9th of February, 1839, and 
that on the 14th of the same month admin- 
istration on his estate was granted to Wil- 
liam W. Woodworth aforesaid. That the ad- 
ministrator applied to the commissioner of 
patents for an extension of the term of the 
original patent for the machine, and that it 
was duly granted to him, after proper pro- 
ceedings, on» the 16th of November, 1842, 
for seven years after the end of the first term 
of fourteen years. That about the 2d of 
January, 1843, he disclaimed the circular 
saws described in the schedule to said pat- 
ent; and, on or about the 10th of the same 
month, he conveyed to Washburn and 
Brown, two of the complainants, the ex- 
elusive use of said machine in the county of 
Suffolk and some other enumerated places, 
with certain reservations to himself; and 
on the 11th of January, 1844, assigned to 
Wilson, the other plaintiff, all his remaining 
interest in the patent, except in the state of 
Vermont. It is then stated, that the respond- 
ents are now using a machine like his sub- 
stantially; and are thus infringing on the 
patent owned by the complainants, and the 
bill prayed a discovery how long it had been 
done, and an answer to several interroga- 
tories. In aid of the prayer for an injunc- 
tion, and for the account before named, the 
bill further averred, that said Washburn and 
Brown prosecuted, and in May, 1844, recov- 
ered judgment in the county of Suffolk for 
a violation of this patent, and soon after 
they instituted a similar suit against the re- 
spondent Isaac Hall, who settled the same 
without trial, and paid damages, and re- 
ceived from them a license to use one of 
their machines for a specified term and for 
a certain rent, which he had neglected to 
pay. It was further averred in a subsequent 
amendment to the bill, that William W. 
Woodworth, as administrator, finding the 
specification in the patent open to certain ob- 
jections and doubts as to its sufficiency, did, 
on the 8th of July, 1845, surrender the pat- 
ent, and procure new letters with an amend- 
ed specification; and that the said Washburn 
and Brown approved the surrender, and 
agreed to aeeept the same rights under the 
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new patent as had been conveyed to them 
under the extension of the original one. 

An answer was filed by Clement Hall on 
the 18th of September, 1845, which disclaim- 
ed any knowledge of most of the averments 
in the bill, and of the matters about which 
he was interrogated specifically; though a 
belief in the truth of most of them is ex- 
pressed, except that he denied Woodworth 
to have been the original inventor of this 
planing machine, or that it is in other re- 
spects valid: and the answer' further as- 
serted that the new patent was for a differ- 
ent machine from the old one; and that the 
old one was not surrendered within the 
fourteen years of its term; and that Wood- 
worth, before he died, had assigned to others 
all his interest in it; and that Washburn and 
Brown possessed no interest in the new pat- 
tent; and wished an issue framed by the 
court to try these matters before a jury. In 
the course of the answer he admitted the use 
by himself alone, and not jointly with others, 
of a machine for planing, similar in some re- 
spects to Woodworth's, but unlike in others. 
The answer of Isaac Hall was in most re- 
spects similar, except that he denied any 
violation of his former agreement with 
Washburn and Brown, or any use of the 
planing machine, either severally or jointly 
with others, since the expiration of a certain 
license to him to use it. 

Some papers and affidavits were then sub- 
mitted to the court by the counsel, and an 
agreement made to have a hearing on the 
prayer for an injunction before an issue was 
completed and tri>d on the originality of the 
patent, and in this hearing to waive any 
objections to the originality of the patent in 
Woodworth. 

B. R. Curtis, for complainants. 
Giles & Dehon, for respondents. 

WOODBURY, Circuit Justice. There has 
been no evidence whatever offered in this 
case of any' use of the planing machine by 
Isaac Hall since his license expired, except 
what is contained in the affidavit of Aaron 
Pratt. This witness did not see him use it; 
but made a bargain with him about the 15th 
of July, 1845, to plane for the witness cer- 
tain boards at the ordinary price, intending 
to set off the amount against rent due from 
said Isaac. Clement Hall, however, was 
present, and said, "We can plane them for 
you," and the work was done, but the wit- 
ness does not say by whom, nor whether in 
fact the compensation for it was made to 
Isaac. Against this is the answer of Isaac, 
responsive to the bill, and sworn to, denying 
that he had ever used the machine since his 
license expired; and this agrees with Clem- 
ent's assertion in his answer, that the ma- 
chine was used by him alone. The facts tes- 
tified to by Pratt might, standing alone, be 
sufficient to justify an inference that Isaac 
had planed the boards and used the machine. 



In such eases, it may be, that any workman 
on the machine, though not interested in it, 
is liable to be restrained in order to prevent 
evasions, by treating all as principals who 
are aiding. It is a common case, also, that 
if one does not in person perform the work, 
but procures another to do it for his advan- 
tage on a machine owned by himself, he can 
still be restrained, and is estopped from de- 
nying, qui facit per alium, facit per se. Pos- 
sibly, too, if one hires another to do work on 
such a machine, he may be restrained. 4 
Man. & G. 179. But it is not necessary to 
give a decisive opinion on this, after com- 
paring the evidence with the denial in Isaac's 
sworn answer. 

After that answer thus testified to as true, 
the probability is, and it is a construction not 
inconsistent with the veracity of both Pratt 
and Isaac, that the boards were planed by 
Clement alone, and on his own contract, or 
his own assent to the arrangement, and for 
his own profit. It would seem, also, very 
easy to produce further evidence of the fact 
of Isaac's using the machine, or receiving the 
profits from it, if such was the truth. Until 
it is produced, the fairest construction of the 
affidavits and answer are, that Isaac did not 
work the machine or profit by it If this 
construction were not the most reasonable, 
and did not reconcile what is sworn to in the 
affidavit and answers, the court would still 
be compelled to refuse to issue an injunction 
against Isaac, on the affidavit of Pratt alone, 
for the want of evidence in it to overcome 
Isaac's answer. Because something more 
must be produced than the evidence of a sin- 
gle witness to overcome an answer under 
oath, and responsive to the bill. Carpenter 
v. Providence Washington Ins. Co., 4 How. 
[45 U. S.] 185. Certainly something more 
than the evidence of one witness, and he not 
testifying explicitly that Isaac either owned 
or worked the machine, or received any of 
its profits. 

But in respect to the liability of Clement to 
an injunction, the testimony is very different; 
and, notwithstanding the several ingenious 
objections that have been urged, I have come 
to the conclusion that one ought to be issued 
against him. He admits that he uses a ma- 
chine for planing, which is, in some impor- 
tant respects, similar to that described in 
Woodworth's patent. He waives, also, any 
opposition in this hearing to its having been 
originally invented by Woodworth. It is 
shown, moreover, that this patent has oeen 
possessed by Woodworth and others under 
him for something like eighteen years. It is 
well known, too, that, during this period, 
numerous recoveries have been had against 
persons for infringements upon it in several 
states in the Union; and that the sales of it 
by Woodworth and his assignees have been 
very extensive. Furthermore, two of the 
plaintiffs, Washburn and Brown, are admit- 
ted to have obtained verdicts in its favor 
against persons in this city; and a settlement 
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and recognition of their title by the other 
defendant, Isaac Hall, brother of Clement, is 
a conceded faet in this ease. 

The various questions of law which have 
been stai-ted in this litigation, whether tech- 
nical or on tne merits, have mostly been car- 
ried up to the supreme court of the United 
States; and after full argument and patient 
scrutiny have, in almost every instance, been 
decided in favor of the patentee and those 
claiming under him. But still, if objections 
are now taken in favor of Clement Hall, new 
or otherwise, which ought on sound princi- 
ples to prevail, the injunction should not is- 
sue against him. Hence it becomes neces- 
sary to examine all the objections which have 
been urged on the present occasion; but I 
shall not decide on any occurring to me but 
not urged, presuming that they are waived 
till the future trial on the merits. 

The first objection taken is to the new let- 
ters patent, because they are issued to the 
administrator of the original patentee. But 
that objection was overruled in the .case on 
this patent from New York, in Wilson v. 
Bosseau, 4 How. [45 TJ. S.] 646. The renewal 
in the name of the administrator by the 
board of commissioners, for seven years, was 
considered good, on the ground that an in- 
vention was personal property. An invention 
possesses value beyond the first patent on 
it; being valuable for purposes abroad as 
the ground for a patent there, and also for a 
renewal at home, independent of any unex- 
pired period of the original term, which 
might go as assets to an administrator. And 
congress has confirmed this view of the right, 
by extending the patent, through a special law, 
to the administrator even seven years longer, 
after the time given by the board expires. 

The next objection is, that no letters of ad- 
ministration are now produced. But in the 
Kentucky case (Woodworth v. Wilson, 4 
How. [45 U. S.] 712), this objection, among 
others, was urged, and the court did not 
sustain it, because the patent, being renewed 
to the plaintiff as administrator, was proof 
that he had satisfied the board at the patent 
office of the fact of his being administrator, 
and it was not now competent to go behind 
their decision in respect to it. 

The third objection taken here is, that the 
patent is not certified by Mr. Burke, who was 
the commissioner at that time, but by H. H. 
Sylvester, as acting commissioner. This 
point was also made in the New York case. 
Wilson v. Eosseau. 4 How. [45 U. S.] 646. 
But on my suggestion to the counsel that 
there were two early acts of congress, which 
authorized the president to appoint acting 
heads to the different departments and bu- 
reaus, though the offices were not vacant de 
jure, but the incumbents were absent from 
the seat of government or indisposed; and 
that the law conferred on those so acting all 
the powers which belonged to the officers 
they represented; and that this might, on the 



face of it, be legal, on the presumption it was 
such an appointment, unless the contrary 
was shown, the point was no further argued ; 
and the court, in their opinion, held the pat- 
ent to be good, which could not have been if 
this objection was deemed valid, under such 
a state of the facts. The laws mentioned 
may be seen in the eighth section of the act 
of congress of May 8, 1792, e. 37 (1 Stat 281), 
and the act of February 13, 1795, e. 21 (Id. 
415). If the provision in the patent act of 
1836, that the chief clerk may perform cer- 
tain duties when the office of commissioner 
is vacant, alone governed the present ques- 
tion, as was formerly supposed, then the in- 
genious argument of the respondents' coun- 
sel might apply. But it is an appointment 
of acting commissioner which may have been 
under the other general laws in the absence 
or illness, and not a technical vacancy of 
the head of the bureau, and whose powers, 
when so acting, are as full as those of the 
commissioner himself, and his appointment 
under that law by the president alone being 
authorized expressly by congress, it must be 
presumed to have been made here, in the 
absence of any evidence to the contrary, and 
to have been duly made where drawn in 
question incidentally or collaterally, if it be 
shown that the person certifying is in the 
public discharge of those duties. In such 
cases, as aeting appointments may be legal, 
he will be presumed to be acting legally till 
the contrary is shown. Potter v. Luther, 3 
Johns. 431; Berryman v. Wise, 4 Durn. & E. 
[4 Term K.] 366; 3 Durn. & E. [4 Term B.] 
635. Even in cases of murder. Dalmer v. 
Barnard, 7 Durn. & E. [4 Term R.] 248, 251; 
McNal. Ev. 487, 488. In such case, too, as 
the laws recognize acting officers at the heads 
of bureaus, whose appointment is not in the 
hands of the secretaries alone, like the pat- 
ent office since 1836, the signatures of per- 
sons as aeting commissioners carry as much 
verity and legality on the face of the certifi- 
cates themselves, as those by the commis- 
sioner himself. They meet, then, the requi- 
sitions of the past as well as the following 
cases (Bleecker v. Bond [Case No. 1,534]; TJ. S. 
v. Burr [Id. 14,693]), until it be shown, if it can 
be properly shown, in contests between third 
persons, that the acting appointment was not 
in truth made in the manner authorized by law. 
There are some other objections, however, 
taken here, which were not decided in [Wil- 
son v. Bosseau] 4 How. [45 TJ. S.] 647, and 
[Woodworth v. Wilson] Id. 716, and which 
it is proper to examine. One of them is this. 
The original patent for fourteen years, giv- 
en in December, 1828, expired iri*1842, and 
though it was extended by the board for 
seven years more, which would last till 1849, 
and by congress for seven more, which would 
not expire till 1856, yet all of these patents 
were surrendered July 8, 1845, and a new one 
taken out for the whole twenty-eight years 
from December, 1828. This was done, also, 
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with some small amendments or corrections, 
in the old specification ot 1828. After these 
new letters patent for the whole term, no 
assignment having been made to Washburn 
and Brown, but only one previously on the 
2d of January, 1843, the plaintiffs contend 
that all the previous letters being surrender- 
ed, and a new specification filed, and new 
letters issued, any conveyance of any inter- 
est under the old letters is inoperative and 
void under the new ones; and hence that 
Washburn and Brown possess no interest in 
these last, and are improperly joined in the 
bill. But my impression, as at present ad- 
vised, is, that when a patent has been sur- 
rendered, and new letters are taken out with 
an amended specification, the patent has 
been always considered to operate, except as 
to suits for violations committed before the 
"amendment, from the commencement of the 
original term. The amendment is not be- 
cause the former patent or specification was 
utterly void, as seems to be the argument, 
but was defective or doubtful in some par- 
ticular, which it was expedient to make more 
clear. But it is still a patent for the same 
invention. It can by law include no new one, 
and it covers only the same term of time 
which the former patent and its extensions 
did. 

In the present case, these are conceded to 
have been the facts; and it is an error to 
suppose that on such facts the new letters 
ought to operate only from their date. By 
the very words of those letters, no less than 
by the reasons of the case, as just explained, 
they relate back to the commencement of the 
original term, and for many purposes should 
operate from that time. I do not say for 
all, as an exception will hereafter be noticed. 
This is in strict analogy to amended writs 
and amended judgments, which, for most 
purposes, have the same effect as if the 
amended matter was in them originally. 

Again, if such were not the result, gener- 
ally, the new letters would be treated as 
taking out a new patent, or an old one in a 
form then first valid;- and, in such a view, 
would, of course, run fourteen years from 
the date of the new letters, instead of only 
fourteen from the issue of the original let- 
ters; or if they have been extended as here, 
fourteen longer, they would not run only 
twenty-eight years from the beginning of the 
original term, i. e. December, 182S, as here, 
but twenty-eight years from July, 1845, the 
date of the new letters. Besides these con- 
siderations, it has been held, that recov- 
eries under the original patent are evidence 
after the new letters and new specification, 
to strengthen the title of the plaintiff so as 
to obtain an injunction; thus treating the 
patent as one and the same, and a convey- 
ance of it once therefore for a specified term, 
as good for the term, wb ether an amended 
specification be filed or not before the term 
closes. SeeOrr v. Littlefield [Case No. 10,590]. 
Also Orr v. Badger [Id. 10,587], before Jus- 



tice Sprague, February, 1845. It would be 
a little strange, that, a recovery under ' the 
new and amended and corrected specifica- 
tion should be, as is another argument for 
the defendant, any stronger evidence of 
right than a recovery, even when the speci- 
fication was more objectionable. 

Independent of these circumstances, it is 
averred in the bill as amended, that Wash- 
burn and Brown have adopted and approved 
of the new specification; and that they claim 
under their contract, and to the extent of it, 
all the rights conferred by it on the patentee. 
There is, moreover, a clause in the act of 
July 4, 1836, c. 357, § 13, which seems to 
have been designed to dispose of such ob- 
jections; and though it does not mention 
contracts or assignments, it is quite broad 
and comprehensive enough to cover them. 
It is: "The patent, so re-issued together with 
the corrected descriptions and specifications, 
shall have the same effect and operation in law 
on the trial of all actions hereafter commenced 
for causes subsequently occurring, as though 
the same had been originally filed in such cor- 
rected form before the issuing of the orig- 
inal patent." It would be very doubtful, 
also, whether a misjoinder of parties as 
plaintiffs in an application of this kind, could 
defeat a prayer for an injunction not to use 
a machine in which any of them were in- 
terested. At law, such a misjoinder could 
be objected to only in abatement, as the act 
sounds ex delicto (1 Chit. PL 75); and prob- 
ably it could not be objected to at all in 
equity, though in the final judgment, of 
course it would be entered up in favor of 
those alone who appeared to have some right 
and interest to be protected. As the claims 
of two of the plaintiffs, however, have been 
already proved and established in several 
recoveries before the new letters; and the 
contract now offered, under which they 
claim, confers on them a right to use fifty ■ 
planing machines within certain territory, in- 
cluding this city; and there is a covenant l>y 
the grantees of that right not to sell to dif- 
ferent persons liberty to use others within 
those limits, during the time of Washburn 
and Brown's contract, their interest within 
them would seem to be sufficiently exclu- 
sive to make them properly plaintiffs, and 
entitled to judgment The strongest doubt 
with me is in relation to the interests of 
the others in this city, so as to justify join- 
ing them; but as that objection has not been 
taken, and all the facts are not known to 
me concerning them, I pass it by for the 
present. 

But there is one more exception In this 
case; and it is of a character causing some 
difficulty, if the evidence in respect to it 
was more clear, and accorded with what is 
supposed by the counsel for the respondent 
to have been the truth of the transaction. 
The original- patent is not put in evidence 
here, but a certified copy from the patent 
office. That copy now reads, that the term 
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is one of twenty-eight years from December, 
1S28; but when produced at a former opening 
of the cause it is admitted that it read four- 
teen years from December, 1828. A letter 
from the commissioner is offered by the re- 
spondents, stating, as I understand it, that 
the change has since been made in order to 
correspond with the truth, the new letters 
patent being for twenty-eight years from 
182S, and the record being so, but the forms 
for copies having been printed fourteen, 
some were filled up without altering the 
printed term from fourteen to twenty-eight 
The respondents infer from this explanation, 
that the letters patent themselves, as issued 
in July, 1845, and not merely the copy of 
them, contained the same mistake, and that 
the record of them did also; and supposing 
that both have been altered since, as well as 
the copy, the respondents object to the legal- 
ity of such amendments, and likewise con- 
tend, that if legal at all, it is so only in re- 
spect to suits and other matters arising sub- 
sequently to the alteration. But I do not 
understand the letter of the commissioner 
to go beyond the copies; and if only the 
copies were erroneous, and they have been 
corrected, he undoubtedly had the power, 
and ought to make them conform to the pat- 
ent itself and the record. 

On the contrary, if the new letters patent 
themselves were by mistake for only four- 
teen years from December, 1828, when they 
were intended to be twenty-eight, and thus 
to cover not only the original term, but both 
the renewed terms; and the commissioner 
has amended them since this bill was filed, 
I doubt whether, on the testimony now be- 
fore us, they could be received in evidence 
to sustain this bill, considering its allega- 
tions to go on a patent for twenty-eight 
years, and one so issued on the 8th of July, 
1845. It would probably be his duty to cor- 
rect the letters patent in such a ease, when 
applied to, and to minute the correction on 
or in them; as these matters are between 
him representing the government and the 
patentee. Nor would it be necessary for 
him in such case to re-sign or re-seal the 
letters, as is urged on English precedents. 
See Sharp's Case and Nickels' Case, in 
Webst. Pat. Cas. 645 and 658. For those 
do not apply here when the signing and seal- 
ing are by the same officer, and by the same 
also as he that makes the correction. For 
he adopts them as his own acts by re-deliv- 
ering the patent after it is amended, as much 
as he adopts the writing of it on the paper 
or parchment But it would seem to be 
necessary to have the secretary of state sign 
anew, or assent to the amendment, as he is 
a distinct officer, and without signing anew, 
or assenting, has never examined and au- 
thenticated the letters as amended. 

The record or enrollment must also be 
made to correspond with the letters as 
amended, if it does not already. As to the 
effect of such alteration, I entertain an im- 



pression, resting on general principles and 
the grounds of some of the precedents- 
abroad, and in the absence of any statute 
here, to allow amendments of this kind, or 
to prescribe their effect in such cases, that 
a patent after thus amended in a material- 
mistake, could not operate as to third per- 
sons against whom prosecutions were pend- 
ing, but only for causes accruing after the 
correction. See Webst. Pat. Cas. 664. It 
may be different if the mistake was entirely 
clerical. If the mistake was not clerical, 
or one made by the patentee himself, it is 
quite clear that the law abroad makes it op- 
erate only from that correction, and it is so- 
here in respect to defective specifications, 
when they are allowed by statute to be 
amended in certain eases. See Act July 4, 
1836, e. 357, § 13. They are not good as to 
suits pending, but only as to actions for 
causes subsequently accruing. 

But in cases like this, if it should turn out, 
on clear evidence, that the new- letters them- 
selves had been altered so as to be wholly 
void, a different and equally difficult ques- 
tion may arise. It is this, it might be that 
the surrender of the original letters, and of 
the extensions of them, so that all might be 
renewed in one, would become also void; 
and the party might then, perhaps, be al- 
lowed to amend his bill, and enjoin and re- 
cover on the former letters patent, if the 
old specification was not too defective for 
that purpose. On this I give no opinion at 
this time; but if evidence be obtained, that 
the new letters patent themselves have been 
altered as to the term in them since this 
action was commenced, as the respondents* 
counsel apprehend, it may then become nec- 
essary to decide it. The mode adopted in 
this case, of issuing one set of new letters 
patent for the three different terms before 
existing, when the old specification was 
sought to be corrected, is likewise open to 
some question concerning its legality. The 
most obvious mode would be to renew each 
separately, or renew only the old letters 
and their specifications and let the others 
be cured or aided by relation back to the 
original one. But as no such objection Is 
pressed now, I forbear comment upon that 
also. 

It may not be improper to add before clos- 
ing, in relation to technical objections, as 
most of them are when urged against in- 
junctions generally, that though they are 
to be weighed and examined, and allowed 
to prevail, as they must in other cases in 
equity, if legal, yet they ought to be treated 
with no particular Indulgence. In all In- 
quiries in equity, the leaning in doubtful 
points must certainly be rather against than 
in favor of them; and more especially must 
it be so in preliminary injunctions, where 
the decision is only temporary, and may be 
dissolved on motion at any time, on show- 
ing fuller proof as to any thing affecting the 
merits of the controversy. The injunction 
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as to Clement Hall is allowed till the further 
order of the court, but not against Isaac Hall. 

[For further proceedings in this case, see Case 
No. 18,017. For other cases involving this pat- 
ent, see note to Bicknell v. Todd, Case No. 1,- 
3S9J 
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WOODWORTH v. STONE. 

[1 Woodh. & M. 3S9; i 2 Robb, Pat. Cas. 517; 
6 Pa. Law J. 178; 16 Hunt, Mer. Mag. 66.] 

Circuit Court, D. Massachusetts. Sept. 21, 
1846. 

Validity of Letters Fatest — Signature op 

"Acting Commissioner" — Clerical 

Mistake— Injunction. 

1. Where evidence is offered to prove, that 
the "acting commissioner,"" who signs a pat- 
ent, was not appointed by the president, it is 
questionable whether it be competent to admit 
it in controversies where he is not a party. 

2. Under the patent law of 1836 [5 Stat. 
117], the chief clerk is held to be the "acting 
commissioner," as well in the necessary absence 
of the head of the office, as in case of a vacancy 
de jure. 

3. The sanction of the secretary of state, to 
a correction of a clerical mistake in letters- 
patent, may be gicen in writing afterwards; 
and he need not re-sign the letters themselves 

4. If the correction be of only a clerical mis- 
take, it operates back to the original date of 
them, unless perhaps as to third persons, who 
have acquired intervening rights to be affected 
by the alteration. 

[Cited in Woodworth v. Edwards, Gase No. 
18,014.] 

5. If a new patent, issued on a surrender of 
old ones, be void for any cause connected with 
the acts of public officers, it is questionable 
whether the original patents must not be con- 
sidered in force till their terms expire. 

[Cited in Woodworth v. Edwards, Case No. 
18,014; French v. Rogers, Id. 5,103.] 

6. An injunction once granted will not be 
dissolved on account of any doubts, as to the 
validity of a new patent in such cases, caused 
by the errors of such officers, if measures are 
pending in congress to remove them by legisla- 
tion. 

[Cited in Woodworth v. Edwards, Case No. 
18,014; Woodworth v. Rogers, Id. 18,018.] 

In these cases, injunctions were granted 
at May term, 1845, and at May term, 1846; 
a motion was made, in the first-named ease, 
to dissolve the injunction. An opinion was 
given at the same term, stating the facts, 
and retaining the injunction as to one of the 
defendants, but dissolving it as to the other, 
for reasons applicable to the merits. [Case 
No. 18,016.] 

Among the objections which were then 
urged against the validity of the patent, on 
which the claim of the plaintiff was founded, 
were these: Because it was signed by H. 
Sylvester, as acting commissioner, rather 
than by Edmund Burke, Esq., the commis- 
sioner; and because the patent had been al- 
tered at the patent office since it originally 

i [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 
30 Fed.Cas.— 37 



issued. For further particulars in relation 
to these objections, and the detailed facts 
on which they rested, reference can be had 
to the opinion and case, as drawn up. 

At an adjourned session of the same term, 
held at Boston, in September, 1846, the mo- 
tion to dissolve the injunction was renewed 
as to the first case, and the like motion 
made as to the second case, both of which 
are now to be disposed of. They were 
founded on the same grounds, accompanied 
by new evidence, offered under the first ob- 
jection, to show that Mr. Sylvester, at the 
time of signing this patent, was not acting 
under any appointment made by the presi- 
dent, by virtue of the 8th section of the act 
of congress passed May 8, 1792, c. 37 [1 
Stat. 281]; but, being then chief clerk in the 
patent office, claimed to be authorized to 
sign it in the necessary absence of the com- 
missioner, under the power conferred by the 
2d section of the act of July 8, 1836, c. 351 
(5 Stat. 117), reorganizing the patent office. 

In respect to the second objection— the al- 
teration of the patent— it was further proved 
that a mistake, as to the time it was intend- 
ed to run when renewed, occurred in the 
patent itself, as well as the record and copy 
of" it; the proof, at the first hearing, extend- 
ing only to the copy. Thus, it was issued 
for fourteen years, but was meant to be for 
twenty-eight, and was afterwards altered to 
twenty-eight. In answer to this, it was 
now shown that the secretary of state sub- 
sequently expressed in writing his assent 
and sanction to the correction of the mistake, 
though he was not consulted at the time it 
took place. 

Mr. Giles, in support of motion. 
B. R. Curtis, against it. 

WOODBURY, Circuit Justice. It is not 
necessary to go into many of the facts and 
principles considered in the former motion 
in this subject, and then disposed of; but 
the new and material facts since obtained 
are to be examined, so far as they may 
weigh upon the objections, and affect the 
principles before settled. 

The first inquiry now is, whether the chief 
clerk in the patent office, not having been in 
fact specially appointed to be acting commis- 
sioner by the president, in the absence of 
the Commissioner himself, could legally sign 
this patent, under the general provision in 
the 2d section of the patent law of 1836 
(chapter 357). The words of that section, 
bearing on this question, are: "The chief 
clerk, in all cases, during the necessary ab- 
sence of the commissioner, or when the said 
principal office shall become vacant, shall 
have the charge and custody of the seal, and 
of the records, books, papers, machines, 
models, and all other things belonging to 
the said office, and shall perform the duties 
of commissioner during such vacaney." 

It is contended by the defendant that this 
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clause empowers the chief clerk to act as 
commissioner only when his office is entire- 
ly, or de jure, vacant; and not when he is 
merely absent from sickness, or other neces- 
sary cause, constituting a de facto vacancy, 
only, or a want of the commissioner present 
to 'discharge the duties arising from some 
such cause. It is certain that the words 
here used, looking no farther, appear to 
countenance the more narrow and limited 
view of the word "vacancy;" but if we look 
to the object of the clause, to other sections 
of this and the succeeding patent act, to the 
contemporaneous construction placed upon 
it, to the long acquiescence under that con- 
struction, and the great public as well as 
private interests which have grown up in 
conformity to it within the last ten years, 
a broader meaning to the term seems forti- 
fied by the whole spint of the act, and by 
the analogies of the case. It is proved as 
a fact, that the chief clerk, since July, 1836, 
has been accustomed to perform, under this 
section, all the duties of commissioner dur- 
ing his necessary absence, and without any 
new special authority being obtained from 
the president, under the law of 1792. It has 
been uniform in the office to consider th°e 
word "vacancy" here as meant to cover an 
actual, or de facto vacancy, by a necessary 
absence from the city; and the act has been 
construed so as to include as a vacancy, for 
this purpose and object, the inability of the 
commissioner at the seat of government to 
discharge his official duties, arising from any 
necessary cause, as well as a vacancy aris- 
ing from his death or resignation. It is 
conceded, also, that many patents during 
that period have been signed, and many 
records certified, by the chief clerk, as act- 
ing commissioner, under the 2d section of 
the patent law, and which must become in- 
valid if this one be so pronounced, for that 
cause. 

It is further apparent, from the fourth sec- 
tion of the same law, that, unless this broad 
construction be correct, the chief clerk is 
not empowered to certify copies of the orig- 
inal records and papers, in the necessary ab- 
sence of the commissioner, however urgent 
may be the necessity for them, in the pro- 
tection of public or private rights. But, by 
a subsequent act, passed March 3, 1837, c. 
45, § 2 (5 Stat. 191), the chief clerk is ex- 
pressly empowered, in the absence of the 
commissioner, to give copies of former rec- 
ords supplied where formerly burned. And 
hence it would follow, if necessary absence 
in the first law is not covered by the term 
"vacancy," he is not authorized to give 
copies of original records in the absence of 
the commissioner, though he may of rec- 
ords burnt, and supplied again afterwards. 
This would be a distinction most groundless, 
and hardly presumable to have been intend- 
ed. It would likewise follow, that, in the 
absence of the commissioner, the chief clerk 
was to have charge of the seal and records, 



but could not use them for some of the most 
common and necessary and urgent business 
connected with them. Furthermore, he is pla- 
ced under oath, and also under bonds, so as 
to secure the community when he does act; 
and is, indeed, more safe for the public than 
a temporary commissioner selected by the 
president, as such a one may be under no 
bonds, whatever; yet, though under this se- 
curity, a construction is urged that he has 
not been trusted by congress to act, in the 
very cases where a person is trusted by them 
to act, without security, if selected by the 
president. And this is the reasoning, too, 
though he is selected to be chief clerk, ren- 
dering him eligible to perform these duties, 
virtually by the president, in all cases, and 
often by his express wish. Nor is it any 
stretch of confidence, extraordinary or un- 
necessary, for congress to confer on a clerk 
sueh a power as the signing of a patent It 
is done clearly, and is conceded to be prop- 
erly done, when the commissioner dies or 
resigns, and a technical vacancy exists; and 
in case of his absence it is done, not for per- 
sonal favor, but for public convenience; so 
that citizens are not to be delayed in getting 
patents till a successor is appointed, and 
arrives, perhaps from some remote place. 
So it is conceded to have been done for more 
than half a century, by a grant to the presi- 
dent from congress, by the 8th section of 
the act of May 8, 1792 (chapter 37). The 
danger from the broad construction here, 
is then no greater than from other powers, 
admitted already to exist in other ways, in 
relation to this same subject. But to guard 
against long absences, without a regular 
and more responsible head to a department 
or bureau, it is wisely provided, by the act 
of February 13, 1795, e. 21 [1 Stat. 415], that 
the temporary appointment by the president 
shall not continue over six months at one 
time, because a regular successor could in 
that time be procured, and the sanction of 
the senate should be asked for filling the 
office during a longer time; and by the sec- 
tion now under consideration it is contem- 
plated that the temporary head of the 
bureau shall act only during the "absence" 
of the commissioner which is "necessary," 
or a vacancy happening in any way; both of 
which are, of course, not likely in any ease 
to last longer than six months, in an age 
when sueh offices are so much sought after 
as in this. Again, in respect to the meaning 
of the word "vacancy" as used in like cases, 
it is obvious that the act of February 13, 
1793, looked to it as covering absence and 
sickness, as well as death or resignation of 
the regular incumbent, because it speaks of 
a vacancy when referring to the former act, 
and a temporary appointment for only six 
months under it, and when that previous act 
authorized such appointment as much in 
case of absence and sickness as of death. 
All of them, then, seem to be covered by the 
reference, as each constituting a vacancy, 
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de facto, to be sure, in case of absence and 
sickness, but still referred to under the gen- 
eric term of a "vacancy." 

There is another circumstance of some 
importance, not yet noticed, bearing on this 
question. It is well known to all who have 
been familiar with the departments and 
bureaus at Washington, that the delay and 
inconvenience to the public in obtaining 
temporary appointments from the president, 
if absent far from the seat of government, 
as he sometimes is, when the head of a de- 
partment or bureau, by sickness or accident, 
is obliged to be away from his office, has led 
sometimes to complaints of a suspension or 
postponement of business of an important 
character; and it has been contemplated, 
either by a general law, or as the department 
and bureaus become from time to time re- 
organized, to provide that the chief clerks 
in each should temporarily exercise the du- 
ties of the heads thereof, while they were 
necessarily absent. It is obvious that the 
public would often be much oenefited by 
such a provision, in cases like the president's 
being away, so that he could not at once 
make a temporary appointment; and it is 
equally obvious that the public can never 
suffer by such an appointment, and by 
operation of law, more than it does now, 
when made by the president, if not away; 
nor would such a general provision be either 
novel or dangerous, considering that in the' 
case of most ministerial offices under the 
government, such as collectors of the cus- 
toms and marshals, their deputies, appointed 
by themselves, can now act for them in their 
absence, and do constantly perform most 
important duties at such times. Hence, 
when the land office was reorganized, 4th 
July, 1S36, the same day the bill passed re- 
organizing the patent office, containing the 
provisions now under consideration, clauses 
were inserted in both bills, with a view to 
confer such a power or appointment on the 
chief clerks in both bureaus. The clause 
in respect to the patent office I have already 
quoted, and have been examining its spirit, 
and other analogies, in order to see if the 
• broad one covering the present case is not 
the proper construction of its language and 
intent. The other clause, in respect to the 
land office, is on the same subject; but, by 
a different arrangement of the sentence, is 
too clear to admit of any different construc- 
tion from that I have applied to the patent 
office. In the last, the language is: "And 
in case of a vacancy in the office of the com- 
missioner of the general land office, or of 
the absence or sickness of the commissioner, 
the duties of said office shall devolve upon, 
and be performed, ad interim, by the clerk 
of the public lands." This clerk of the pub- 
lic lands was the chief clerk in the office. 
Undoubtedly the object to be attained was 
alike in both; the inconvenience to be rem- 
edied was the same; the risks similar; and 
it was probably only by inadvertence that 
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less precise language was employed in the 
patent act than in the act as to the- land 
office. 

It is a sound rule, in the construction of 
statutes generally, that "every thing which 
is within the intent of the makers of the act, 
although it be not within the letter, is as 
much within the act as if it were within the 
letter and intent also." Walker v. Deve- 
reaux, 4 Paige, 252, cites 1 Plow. 366 ; Dwar. 
St. 691. It is conceded, however, that the 
intent must be ascertained by the words 
that are used, coupled with the mischief 
to be remedied. But it is a mistake to ar- 
gue that because ministerial officers can do 
only what they are specially empowered 
Mass. 2S1-2S3) they cannot do what, on a 
fair and liberal and useful construction of 
the words used by congress, they are special- 
ly empowered to do. The intent of an act of 
congress, as to such offices, is to be gathered 
from the whole spirit, no less than the letter 
of the act, as much as it is in other cases. 

In both of the provisions we have just been 
considering, the intention of congress, seem- 
ing to have been the same, the action of the 
chief clerks, or heads of their respective bu- 
reaus, in their absence, is not an action with- 
out pretence of justification by any express 
act of congress, without countenance of any 
law, and a mere usurpation, as it would be, 
if done under an idea that they can so act, 
and transcend limited powers by mere con- 
struction, as being clerks, and their superi- 
ors absent; or as being more convenient, at 
times, to the public. But they equally rely 
here, and for ten years have relied, on ex- 
plicit and special provisions by congress to 
authorize their action in both cases; both 
provisions being made at the same time, 
with a like view, though one uses language 
not susceptible of a different construction, 
while the other does not; but language 
which, at the same time, will fairly bear "a 
construction in conformity with the spirit 
of the law, and similar to that which must 
confessedly be put on the other act 

Besides this reasoning and these analogies 
on the present question, the conclusions 
which I have formed in favor of the validity 
of these letters-patent, under this objection, 
are strengthened by some other considera- 
tions. Here a patent is offered in evidence, 
valid on its face, and objected to only on 
account of matter dehors, that the acting 
commissioner who signs it was not in fact 
one so acting by appointment of the presi- 
dent. If he had been, it is conceded, the 
patent is valid; and this was virtually de- 
cided by the supreme court in Wilson v. 
Rousseau, 4 How. [45 U. S.] 646, 663, where 
this very patent, signed by Mr. Sylvester as 
acting commissioner, was objected to, and 
upheld. No proof was offered there, that he 
had, or had not, received any such appoint- 
ment; but, in such cases, it being legal to 
have an acting commissioner, it was presum- 
I ed he was duly appointed so, and his acts 
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therefore valid. So, in this ease, such a pre- 
sumption would be enough, provided it he 
not competent to go further, with evidence 
on the subject, in a proceeding between third 
persons; the power of the officer himself not 
being here put directly in issue in a proceed- 
ing where he is a party. That a person is an 
acting officer is enough in most eases, even 
in that of murder, see the cases collected at 
the last session of this court, in the ease of 
U. S. v. Peterson [Case No. 16,037]. For .like 
reasons, probably, Justice Story, in this case, 
when the injunction was granted, intimated 
that the patent must be bad on its face, in 
order to sustain an objection about the offi- 
cer, and Judge Kane countenances, to some 
extent, the same idea in his opinion in Smith 
v Mercer [Id. 13,078], connected with this 
same patent, August, 1846, Penn. D. Ct 

These reasons and opinions make it very 
questionable whether the evidence is com- 
petent, or admissible at all in this action, 
that tiie acting appointment of the chief 
clerk was not made by the president him- 
self; and if it is not, the patent on its face, 
as in 4 How. [45 II. S.], must be deemed val- 
id. I should, however, do injustice to the in- 
trinsic difficulties of this question, and the 
different reasonings and analogies which 
have been and may be fairly brought to bear 
on it, were I not to add that some doubt re- 
mains in respect to the results I have reach- 
ed, though the inclination of my mind is de- 
cidedly to sustain the validity of the letters. 
The second objection to the patent, on ac- 
count of its alteration, has been fully con- 
sidered before, on some different facts, when 
the motion to dissolve one of the injunctions 
was made last spring. The correction of a 
mistake, though committed clerically, yet as 
here in a matter material, was then suppos- 
ed not to be valid, though made by the com- 
missioner, unless approved by the secretary 
of state. It was not thought necessary by 
me that the patent, after such a correction, 
should be re-sealed or re-signed by the com- 
missioner, he being the officer who did both 
acts originally. But, as the secretary of 
state must by law sign it, as well as the 
commissioner, should the patent be altered 
after he signs it, he must, by analogy, be 
made aware of any such subsequent altera- 
tion, and sanction it, before his signature 
can be regarded as verifying the amended 
patent. No evidence was produced before 
of his knowledge, and his sanction of this 
change; but such evidence is now offered, 
and is probably sufficient, without any entry 
of the same on the letters-patent themselves. 
That would certainly be a convenient mode 
of perpetuating the evidence of his sanction; 
but, no law requiring it, the principles seem 
to demand nothing beyond his assent or 
ratification of it; both of which exist here 
in writing. Independent of form, it is in 
substance very seldom that he interferes at 
all with the issue or correction of patents; 
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but 'the commissioner practically discharges 
all such duties. 

There is still another question connected 
with this point which might arise, but has 
not been now pressed. It is, whether a pat- 
ent so amended could operate, except as 
from the time of the amendment; and, if 
not so, then those letters, being altered since 
the bill was filed, cannot avail the plaintiff 
in support of it. If new matter was insert- 
ed not originally contemplated, or corrections 
made not clerically, it is questionable wheth- 
er they could relate back to the date of the 
letters-patent; but here it seems they ought 
to, as much as any like clerical amendments 
of declarations, or pleas, or judgments, under 
the <; statutes of jeofails. A different conclu- 
sion might be formed, on a fuller examina- 
tion of the subject, as to third persons who 
had acquired rights as the patent stood be- 
fore it was corrected, unless by its being in 
a mistaken form as to length of time, the 
new patent must be considered void; and 
the surrender of the former patents for 
twenty-eight years, on which it was to be 
founded, would be considered void, also, till 
a new patent in proper form issued, instead 
of the old ones. I merely glance, however, 
at these last considerations, without decid- 
ing on what has not been presented nor ar- 
gued, and without going into the subject of 
the amendments that might then become 
• necessary in the bill. 

There has a third question been suggested, 
but not argued, as not being included in the 
notice of the motion, and will, therefore, not 
be examined at this time. It is, the power 
of the commissioner to consolidate all the 
terms of fourteen, seven, and seven years, 
into one patent for twenty-eight years. I 
shall merely say, that in the case of 4 How. 
[45 U. S.], before referred to, this patent, 
thus consolidated, was upheld; though it 
does not appear that this objection was tak- 
en and discussed by counsel or the court, 
though the counsel were numerous, and very 
astute to raise all objections appearing 
plausible. The point may still be found a 
tenable one; but, if so, a like conclusion may 
follow as in the other case just referred to— . 
that if such renewal is void, the surrender of 
the former patents is likewise void, and re- 
coveries can be had on them as if never at- 
tempted to be consolidated. 

Finally, it is contended that if any doubt 
exists as to the validity of a patent, as some 
assuredly does here, as before stated, the in- 
junction should be dissolved. This may, 
with some qualification as to other matters 
connected with the subject, be true in grant- 
ing an injunction, as laid down in Ogle v. 
Edge [Case No. 10,462], if the doubt relate to 
the merits— that is, the originality or useful- 
ness of a patent, or a patentee's own error 
in his specification. But, when the objec- 
tion relates to the technical form or signa- 
ture of .papers connected with the letters, 
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and the doubts arise from acts of public of- 
. ficers, and not any neglect or wrong of tlie 
patentee, the position seems to me not sound. 
More especially should an injunction, once 
granted, not be disturbed for such doubts, 
when, as In this case, the term for trial of 
the merits is near; and the allowing such 
doubts to prevail, eveD to the extent of dis- 
solving an injunction, might not merely af- 
fect the present patent and present parties, 
but operate injuriously on all other patents 
and parties where, for the last ten years, by 
a cotemporaneous and continued construc- 
tion of the patent law, chief clerks have, un- 
der its authority, signed patents or other im- 
portant papers as acting commissioner, in 
the necessary absence of the commissioner, 
or made mistakes of a clerical character in 
the form of the letters. 

In my opinion, so far from its being prop- 
er, under such circumstances, to dissolve an 
injunction for doubts on such technical ob- 
jections, it is rather the duty of the court if, 
as here, mischievous consequences are likely 
to ensue to others from interfering, and if, 
as here, legislative measures have been rec- 
ommended by the public officers, which are 
pending, to remedy or obviate the possible 
evil from any public mistakes, not to dis- 
solve an injunction already granted, unless 
required to do it by imperative principles of 
law, showing the "letters-patent to be clearly 
void. [Grant v. Raymond] 6 Pet. [31 TJ. SJ 
244. 

The motion in these cases, therefore, is not 
granted. 

[For other cases involving this patent, see note 
to Bicknell v. Todd, Case No. 1.3S9.] 
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WOODWORTH et al. v. ROGERS et al. 

[3 Woodb. & M. 135; i 2 Robb, Pat. Cas. 625 J 

Circuit Court, D. Maine. May Term, 1847. 

Patent for Invention — Injunction against Use 
—Violator in Contempt— Motion to Dis- 
solve—Evidence—Trial bt Jury. 

1. A party who has been enjoined against 
the use of a patent, is guilty of a contempt if 
he afterwards use another patent similar in 
principle, when the author of the last had pre- 
viously been enjoined by the owner of the first 
patent. 

2. He can purge himself of such contempt 
only by satisfying the court that he was not 
aware that the last patent had been enjoined. 

3. If one makes an improvement in a prior 
patent, obtained by another, it gives him no 
right to use what had before been patented, 
without license, while the term of the prior pat- 
ent continues. 

[Cited in Star Salt Caster Co. v. Crossman, 
Case No. 13,321.] 

i [Reported by Charles L. Woodbury, Esq., 
and George Minor, Esq.] 



4. Where a special injunction against the use 
of a patented machine has been imposed when 
a bill is filed, motions to dissolve it will not be 
heard on the same evidence, or new evidence 
improperly neglected to be offered before; but 
will be on new and material testimony. 

[Cited in Hussey v: Whitely, Case No. 6,950; 
National School Furniture Co. v. Paton, Id. 
10,050.] 

5. When an answer is filed to the bill deny- 
ing the validity of the patent, and evidence sup- 
porting the answer, prima facie, is offered, the 
injunction will be dissolved, unless the other 
side file counter-evidence sustaining .the va- 
lidity of the patent. What generally is proper 
evidence on that point, considered. 

6. It is the duty of the court to weigh the 
evidence, and if the balance seems in favor of 
the plaintiff, to continue the injunction till 
a trial of the right can be had at law, by an is- 
sue out of the chancery side of the court, or by 
an action at law. If the parties cannot agree 
on an issue, the court will direct an action at 
law to be brought speedily, to settle the con- 
flicting title; and if not done, will dissolve the 
injunction. 

[Cited in Earth Closet Co. v. Fenner, Case 
No. 4,249.] 

7. The remedy by injunction, used in this 
way, does not impair any right to a trial by 
jury, as secured by the constitution, but merely 
aids the party appearing to have the legal title, 
till such a trial, if desired, can be had. 

This was a bill in equity, filed September S, 
1846. It averred, that the plaintiffs possessed 
the title to the patent rights of William Wood- 
worth, Senior, to the planing machine alleged 
to have been invented by him. That the de- 
fendants were using one of said machines, or 
one substantially like them. That the plain- 
tiffs had before recovered a verdict and judg- 
ment against one J. Gould, for the use of a 
like machine; and had requested the defend- 
ants to desist from infringing on the rights 
of the plaintiffs therein, but they refused to 
comply. The bill prayed for a discovery how 
long the defendants had used the machine, 
and after asking replies to several interroga- 
tories, requested that the defendants be made 
to account for the profits derived from the 
machine, and be enjoined from any further 
use of it; and for such other relief as might 
seem meet. The respondents, in November, 
1846, filed answers to the bill. That of [Law- 
rence] Rogers, which is the only one now un- 
der consideration, answering the interroga- 
tories, set out, that some months before May, 
1846, he used a machine similar to that claim- 
ed by said Woodworth as his, but has not 
done it since, nor used, since, any similar ma- 
chine; and hence, considers himself not bound 
to answer further. Rogers then proceeded to 
deny that Woodworth was the original in- 
ventor of the machine patented by him in De- 
cember, 1828; and that he well knew that faet, 
and thus obtained his letters, therefore, fraud- 
ulently. He further averred, that the surren- 
der of the patent, July 8, 1845, and the taking 
out a new specification for the same machine, 
instead of for one before defective, was for a 
new and different thing from what had been 
before claimed; and this being known to 
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Woodworth, made the last patent void. Rog- 
ers then prayed that an issue be ordered by 
the court, and sent to a jury, to try the ques- 
tion of fraud in obtaining the patent in 1828, 
and the amended specification in 1845. 

On the 19th of January, 1847, after a hear-' 
ing before Sprague, District Judge, a special 
injunction issued against Rogers not to use 
the planing machine patented by Woodworth, 
or any one of similar construction. In Feb- 
ruary, 1847, a motion was filed to punish 
Rogers for a contempt in violating that in- 
junction. At the hearing for this contempt, 
it was proved, that a planing machine like the 
plaintiffs' was used in Rogers' shop; but, on 
his affidavit that it was run by others who 
leased the shop from him for hire, and the 
court considering it doubtful whether his con- 
nection with it was such as to render him re- 
sponsible for its use, *he was exonerated from 
the supposed contempt, on the 'payment of the 
costs of that motion. On the 17th April, 1847, 
the plaintiffs filed another motion against the 
respondent, Rogers, for another contempt in 
violating said injunction, since the previous 
hearing. On the 27th May, 1847, he put in an 
answer, denying his breach of that injunction, 
and adding, that since the 18th of February, 
1847, he had used a machine in his shop like 
that invented and patented by Benjamin 
Brown, of Vermont, on the 9.th of November, 
1845; and the right to use which Rogers bought 
of James H. Edwards, assignee of Brown; and 
that it is not substantially like any machine 
said to have Deen invented and patented by 
Woodworth, 27th December, 1828, as hereto- 
fore described by the plaintiffs in their orig- 
inal bill. The answer adds, that if the plain- 
tiffs claim, under their patents, any such ma- 
chine substantially as that used by Rogers, 
William Woodworth was not the original in- 
ventor thereof; and if any such one is describ- 
ed in his letters of July, 1845, they were ob- 
tained on false representations and fraud. 
That there was no defect in his specification of 
December, 1828, and if any existed, it arose 
from design and fraud, and not from mistake. 
And that the letters patent of July, 1845, if 
purporting to cover such a machine, were ob- 
tained corruptly and falsely, and made to em- 
brace what he knew belonged to others. On 
the 1st of June, Rogers filed amendments to 
the above answers, denying again the title of 
the plaintiffs to the Woodworth patent within 
the limits of Boston, and restating, with 
formal variations, his charge of fraud in the 
new letters patent, issued July 8, 1845, and 
the want of identity between the subject of 
them and the letters of December, 1828, and 
also charges of fraud committed on congress 
in procuring the extension made by it. The 
amendments not only repeated these matters, 
but set up Daniel Dunbar, of South Boston, to 
be the earliest and true inventor of the plan- 
ing machine used by Woodworth. They next 
averred, that the pressure rollers, named in 
his patent, had been well described in a pat- 
ent to Samuel Bentham, in 1783, and other 



parts in a patent to J. Bramah, in England, 
in 1802. They further alleged, that Daniel N-. 
Smith, of Warwick, Mass., invented and pat- 
ented a machine similar to Woodworth's, in 
1826, and that James Hill, of Lynn, and Jo- 
seph Hill, and several others, had knowledge 
of a like machine made by said James and 
Joseph, prior to Woodworth's first patent— 
and similar allegations were made as to the 
invention of such a machine by John Hale, 
of Oakham, Mass., and that the rollers were 
known and used by James Baldwin, of West- 
ford, Mass., as early as 1818. 

At the first hearing of this case, to punish 
Rogers for a contempt, by violating the in- 
junction, another motion was made by the 
counsel of Rogers to dissolve the original in- 
junction imposed by Sprague, District Judge. 
It was agreed, that these two motions be 
argued together; and it was further agreed 
that time should be allowed to Rogers to pro- 
cure and file testimony, pertaining to both mo- 
tions, and the plaintiff have further opportu- 
nity to procure testimony in reply. Various 
affidavits and other evidence were accordingly 
put into the ease on both sides at the times 
mutually agreed. Reference will be made in 
the opinion of the court to such portions of 
them as seemed important under each motion. 

B. R. Curtis, for plaintiffs. 
Mr. Tasker, for defendant 

WOODBURY, Circuit Justice. The first 
question to be disposed of, is the motion 
against Rogers, for punishment for a con- 
tempt in violating an injunction which was 
granted in this case against him in favor of 
the plaintiffs. That injunction was against 
the use of the planing machine invented by 
Woodworth, or any machine substantially 
the same. It was in these words: "You 
shall not use or vend any one, or more of the 
machines substantially the same in construc- 
tion as the machine of the said Wm. Wood- 
worth, patented as mentioned in the said 
bill of complaint, on the 18th day of July, A. 
D. 1845." 

The first inqury is, what are the matters of 
fact and law which are properly to be exam- 
ined on, this motion? They are— not the 
originality of Woodworth's machine, not any 
fraud in the renewals of it, not the propriety 
of the original injunction. Those questions 
were all passed on, so far as made and as 
material in this motion for a contempt, at 
the original hearing before my associate. 
They are for the present inquiry, therefore, 
res judicata. 

But it is important here to ascertain wheth- 
er Rogers— and that is the next step in the 
inquiry— while under the injunction not to 
use any machine, substantially like Wood- 
worth's, has disregarded the rights of the 
plaintiffs and the authority of the United 
States, as existing in the circuit court, so as 
to violate the order given to him? Has he, 
after a full hearing, and in contempt of that 
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order, proceeded to use a planing machine 
similar in principle to Woodworth's? As to 
this, it is admitted by Rogers, that since 
the loth of February, 1847, about the time 
he paid the costs on the previous motion to 
punish him for contempt, he has used a plan- 
ing machine invented by Benjamin Brown 
and patented in November, 1845. But he 
denies that this machine is substantially like 
the planing machine patented by Wood- 
worth. The plaintiffs contend, it is in prin- 
ciple the same, and its use is therefore a 
breach of the injunction. This, then, is the 
point controverted, which is to be settled. 
What is the evidence on this question? and 
how is the balance of it? 

Various witnesses on the part of the plain- 
tiffs, and among them some highly intelli- 
gent machinists and experts, testify un- 
qualifiedly, that this machine, now used by 
Rogers, is the same in substance and prin- 
ciple as Woodworth's. On the contrary, sev- 
eral witnesses testify in his behalf, that they 
consider this machine as differing in sub- 
stance or principle from the plaintiffs'. But 
some of these last describe this difference to 
consist in certain specified improvements 
made by Brown on the original machine of 
the plaintiffs, rather than as containing 
parts, all of which vary from Woodworth's, 
or which are independent and different from 
his. Thus, Isaac Adams, for one instance, 
speaks of Brown's machine being different, 
but still containing "a combination claimed 
in the Woodworth patent." And others, like 
J. E. Andrews, admit that Brown's machine 
uses, substantially, two parts of Wood- 
worth's own, "the cutting cylinder and a 
small guide' roller." 

In the examination of this evidence, as 
well as of Brown's own letters patent, which 
are put into the case, and in which he claims 
to have "invented a new and useful improve- 
ment in planing machines," it hardly can be 
doubted that his machine contains some of 
the most important parts of Woodworth's, 
but is in other respects different, and per- 
haps an improvement on it. It is well known, 
however, as sound law, that where a ma- 
chine has been invented like that of Wood- 
worth's, in 1828, no one can make an im- 
provement on it, and use important portions 
of the original invention, while the original 
term, or the renewals of it, exist, without the 
license of the original patentee, or a pur- 
chase from him of the right so to use what 
belongs to him. Hovey v. Stevens [Case No. 
6,745]; Washburn v. Gould [Id. 17,214]. See 
Act Cong. Feb. 21, 1793 (1 Stat. 323). For 
the same reason, if the improvement by a 
succeeding inventor be genuine and impor- 
tant, no one can use that improvement with- 
out a license or purchase from him, although 
they have obtained the right to use the orig- 
inal machine on which the last invention is 
an improvement. 

In this view of the evidence and law, there- 
fore, Rogers is using a machine, which in its 
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substance and principle contains important 
portions of Woodworth's patent, though it 
may in other respects have some qualities or 
parts which are new or improved, and, in 
thus using what is material in Woodworth's 
invention, he certainly violates the injunc- 
tion. But I can conceive, if the case stop- 
ped here, that some apology might exist in 
the apprehension of the party, that because 
Brown's machine was considered by several 
as an improvement on Woodworth's, he 
might use it without violating Woodworth's 
rights, or paying him for such parts of his 
as are included in Brown's. To see then 
whether a designed evasion of the order, or, 
in other words, a contempt was committed, 
it is proper to look further into the testimony 
on the part of the plaintiffs. They proceed 
to show further, that the question, whether 
Brown's machine is original and independent 
of Woodworth's, so as to entitle him to make 
and use it, or license others to, without 
Woodworth's permission, is a question which 
has already been settled. It has been set- 
tled, too, against Brown himself, and in 
favor of Woodworth, after a full hearing 
in the circuit court of the Untod States, in 
the Vermont district, where Brown resides. 

The evidence is direct and plenary as to 
this, and furthermore that Brown has been 
put under an injunction, in behalf of 
Woodworth, not to use without Woodworth's 
license, the machine for which Brown took 
out a patent in 1845, and which Rogers 
is now using. The proceedings were com- 
menced May 7, 1846, by Hickok, an assignee 
of Woodworth, against Brown and others, 
alleging that Brown's machine in all material 
parts was substantially the same as Wood- 
worth's, and asking an function against 
it; and, after hearing affidavits and argu- 
ments on both sides, n* +^e May term of the 
circuit court for Vermont, in 1846, an in- 
junction was issued asrainst the further use 
of Brown's machine without a license from 
Woodworth, or his assignees, on the ground 
that it was an infringement on their rights. 
It can hardly be tolerated after this, hap- 
pening as long ago as May, 1848, that a 
person, under injunction not to use a ma- 
chine substantially like Woodworth's, should 
proceed to purchase and use one, which had, 
after a public hearing in an adjoining cir- 
cuit, been enjoined against as substantially 
alike,— and that in a legal proceeding against 
the patentee himself. 

On all this evidence the court would be 
blind to the facts, and unfaithful to the 
rights of parties and the public, to allow 
such evasions of their orders and decrees; 
and it feels compelled to say on this evi- 
dence, unexplained, not only that their in- 
junction has been violated, but in a manner 
highly culpable. We would not, however, 
bar the respondent from any exculpation 
which truth may warrant. If he can show 
that he was entirely ignorant of this injunc- 
tion against Brown during the time he has 
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been using Brown's machine, it would go far 
in extenuation. This he can do, presump- 
tively at least, by the affidavit of Edwards, 
his vendor, showing that Edwards was ig- 
norant of that injunction; or if not so, did 
not communicate the fact to Rogers; and 
also by his own affidavit, purging himself of 
all knowledge of the proceedings in Vermont, 
from either Edwards or others, and all de- 
sign to evade the orders of this court in 
the use of Brown's machine. 

The other motion to dissolve the injunc- 
tion, imposed on Rogers by my associate, 
presents a different question, and is to be 
governed by several rules and considerations 
entirely dissimilar. The main point in that 
is not whether an injunction should be im- 
posed at all, for that has already been done, 
and after a full hearing— and till the con- 
trary is shown it is to be presumed it was 
done rightly. Woodworth v. Hall [Oases 
Nos. 18,016 and 18,017]; Maxwell v. "Ward, 
11 Price, 17. "Omnia presumuntur rite esse 
acta." The burthen, then, is on the respond- 
ent to overcome that presumption. It is 
open to be overcome by new matter or evi- 
dence arising since the injunction was im- 
posed, though very seldom by matter then 
existing, which the party neglected to pre- 
sent to the consideration of the court. If 
this were not the rule, the same matter 
might be offered anew, or matter before neg- 
lected offered on new motions to dissolve in- 
junctions, weekly, the year round, and the 
court be entirely occupied either in virtual 
rehearings of like facts and like arguments 
in one and the same cause, or in considering 
what the petitioner had before improperly 
neglected to introduce. The new matter, 
usually relied on in cases of this category, 
is a subsequent answer, denying the origi- 
nality of the patent or its validity in other 
respects and supporting the objection, if con- 
tested by the plaintiff, with prima facie 
proof not rebutted. Poor v. Carleton [Case 
No. 11,272]. Or a it is by showing a trial 
at law, since had between these parties, and 
at times between others, involving like ques- 
tions, and a judgment rendered against the 
validity of the patent. 

The ground chiefly relied on here is, there- 
fore, a subsequent answer, which not only 
denies the originality of Woodworth's patent 
in 1828, but the validity of the succeeding 
renewals of it, both by the board for the 
patent office and by congress, through, gross 
frauds, alleged to have been practised on 
them by Woodworth and his assigns. This 
denial of legal title in the plaintiffs, made 
by the respondent, under oath, is not with- 
out some weight, when standing alone. 
Once it was deemed sufficient to dissolve an 
injunction, already specially granted on a 
hearing, and not a mere common injunction, 
issued of course. See the cases, collected in 
Poor v. Carleton [supra], and Orr v. Little- 
field [Case No. 10,590]. But such is not the 
law or the practice now, either in England or 



this country. See cases last cited, and 16 
Ves. 19; 19 Yes. 183; 11 Price, 17; Perry v. 
Parker [Case No. 11,010]. The presumptions 
arising from the answer, may now be dis- 
proved by evidence on the part of the 
plaintiffs, and then counter testimony is ad- 
missible by the respondent to sustain his 
answer. After this, it becomes the duty of 
the court to balance these allegations and 
proofs, and decide how the weight of them 
is; and whether in the exercise of a sound 
discretion upon them the injunction ought to 
be dissolved or not. 2 Ves. Sr. 19; 2 Johns. 
Ch. 204; Poor v. Carleton [supra]. 

Here the plaintiffs have offered a variety 
of evidence to countervail and disprove 
the answer, and also the testimony intro- 
duced by Rogers. (1) They show not only 
the letters-patent themselves, to "Wood- 
worth, which are public records and acts of 
public officers, that are alone prima facie 
evidence for the patentees of the validity 
of their claim, but next (2) the oath of the 
patentee, when they were obtained, that he 
was the original inventor. Alden v. Dewey 
[Case No. 153]. (3) Next a subsequent con- 
firmation of his claim as inventor, by the 
renewal of those letters by the board of the 
patent office. (4) Next, such a confirmation 
by congress itself, in granting a further term 
for the patent (5) Next, the possession and 
a use and sales of this patent and numer- 
ous machines over the whole country, and 
for large sums of money, as if rightfully en- 
titled to it, for nearly twenty years past. 
Hind. Pat. 305; Drury, Register, 320-322; 
Orr v. Littlefield Lsupra]. The doctrine in 
England, as to this alone, is very strong. 
In Biekf ord v. Skewes, 4 Mylne & C. 500, the 
lord chancellor says: "If the patentee has 
been long in possession, the court will not 
look into the title, but will give credit to it, 
until displaced by a trial at law." It is stat- 
ed that in the adjoining circuit, one of my 
brethren on the bench of the supreme court 
( Nelson, J.) has recently held this circum- 
stance alone to be sufficient to retain an in- 
junction. Next, (6) by a recovery of dam- 
ages in a court of law for an infringement 
on it, after a severe contest in this circuit, 
under my predecessor. Woodworth v. Sher- 
man [Case No. 18,019]; Washburn v. Gould 
[Id. 17,214]; Woodworth v. Stone [Id. 18,- 
021], This involved the originality of his 
invention as against Evans and all others 
then set up. (7) Next, the recovery in courts 
of equity in several cases where his rights 
were contested, not only in the different cir- 
cuits of the United States, but in several 
cases, fully heard and considered in the su- 
preme court of the United States, and some 
of them involving the originality of this very 
invention. [Woodworth v. Benjamin] 4 
How. [45 U. S.] 712, 716. (8) Next, special 
injunctions, that have been obtained in great 
numbers, many of which are still pending, 
and none of which are shown ever to have 
been dissolved on a hearing upon the merits, . 
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as to the validity of the patent (9) And, 
finally, a special injunction obtained, after 
resistance, against this very defendant. 

Such faets, in these preliminary inquiries 
into the legal title, as connected with the 
propriety of imposing or dissolving an injunc- 
tion, are proper and legal ones to influence 
the decision of the court, are paramount in 
their character over all individual opinions 
of witnesses, and should usually he conclu- 
sive till parties contest these claims in some 
issue in a court. of law and disprove or re- 
hut their force. See Orr v. Littlefield [su- 
pra], and the cases cited there. Their great 
strength, when united as here, is entirely su- 
perior to any evidence offered against them 
by the respondent. It is true that the mat- 
ters in the answer are attempted to be sus- 
tained by Rogers by evidence and docu- 
ments. But some of them relate to mere 
hearsay statements; some are from persons 
under injunctions against the use of this 
same machine of Woodworth's, and some are 
open to various other objections, soon to be 
explained, and decisive against them. It 
deserves special notice, that among several 
instances named, where the planing ma- 
rine is supposed to have not been sustain- 
ed, that not a single case is shown for 
Rogers, by proper proof, of a recovery at 
law or in equity against Woodworth's pat- 
ent. The cases referred to rest on hearsay,' 
■or are apocryphal. Again, where in some 
instances, after special injunctions have been 
■obtained, it is shown by him that the plain- 
tiffs became nonsuit, the evidence or rebut- 
tal is, that the respondents were irresponsi- 
ble and not able to pay the cost of further 
proceedings; or they were eases in which 
some assignee, and not Woodworth and his 
immediate representatives, conducted the 
prosecution, and were not nonsuits or dis- 
missals made by order of *the court on a 
hearing. In the case cited from Maryland, 
where an injunction was dissolved, it does 
not app'ear to have been from want of title. 
The respondent was still required to keep an 
account, thus recognizing for some purposes 
the prima facie right as to the patent, but 
deeming the remedy by injunction unsuited 
to the circumstances there existing, or un- 
just, or unnecessary, as it is at times when 
the defendant is in large business and amply 
responsible for any damages. Bramwell v. 
Halcomb, 3 Mylne & 0. 739. Or, what 
seems most probable, it was a case of a com- 
mon, and not a special injunction. The 
former is usually dissolved as a matter of 
■course, on-the coming in of an answer deny- 
ing merits, or a legal title in the plaintiffs," 
and without any inquiring into the truth of 
the allegation. See Orr v. Littlefield, supra; 
■3 Mer. 622; Poor v. Carleton, supra; Eden, 
Inj. 88. 

Notwithstanding these exceptions to this 
■evidence, when coupled with the denials and 
allegations in the answer— they all standing 



alone, and not rebutted by the plaintiffs, 
would probably be a sufficient ground for 
dissolving the injunction. They would fur- 
nish this, because making, probably, when 
standing alone, a prima facie case, that the 
plaintiffs 'had no legal title; and an injunc- 
tion is intended to aid or protect what seems 
to be a legal title. It is granted for this 
purpose, when issued before a trial, on pre- 
sumptive evidence offered of such a title; 
and it stands on that till the probabilities 
furnished by the plaintiffs of their having 
a 'legal title are overcome by answers and 
counter oaths, and proofs of a stronger char- 
acter by the respondents than those adduced 
by the plaintiffs, or by a subsequent trial at 
law in which such counter proofs have been 
examined and been successful. 3 Mylne & 
0. 739. But being, as the respondent's an- 
swer is, as well as his evidence, counter- 
acted by the strong and numerous facts of- 
fered by the plaintiffs to rebut them, the 
probabilities seem to me wholly changed, 
and to be decidedly in favor of the validity 
of "Woodworth's patent. His proofs are of 
a character entirely to overcome what might 
otherwise be inferred from the defendants. 
Take Dunbar's affidavit, for one instance, as 
to the material point concerning the origi- 
nality of the invention. He testifies as to 
what transpired before the patent, and it 
has been slept over for a generation, and 
till Woodworth (senior) is in his .grave, and 
till the originality has been not only sworn 
to by the patentee, but when attacked fre- 
quently since has been sustained triumphant- 
ly in the supreme court of the United States, 
as well as in several circuits, and before 
congress itself. Leading circumstances, like 
these, should also overcome the statements 
of the defendant from mere hearsay as to 
fraud— an imputation, which, above all oth- 
ers, is to be proved clearly Or not at all. 
Roberts v. Anderson, 2 Johns. Oh. 202. And 
they outweigh all loose and general impres- 
sions as to no differences in principle exist- 
ing between Woodworth's and other old ma- 
chines, when this has been so often tested in 
courts where witnesses were cross-examin- 
ed, and what is meant by principle has been 
often found and explained ,to be only such 
changes in form as turn out to be immate- 
rial, or a substitution of only what are well 
known to experts to be mere mechanical 
equivalents. 

Another consideration has been urged 
against the continuance of this injunction 
which deserves some notice. It is the al- 
leged illegality or oppression of this remedy 
and its great encroachment on the trial by 
jury, and consequently the propriety of dis- 
solving it in this instance. But the power 
exercised under injunctions has existed from 
the early ages of chancery jurisdiction, and 
is remedial and useful as a preventative of 
injury and a multiplicity of lawsuits, when 
it is properly exercised. It is also a power 
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conferred on this court in one of the earliest 
acts of congress, passed after the adoption 
of the constitution. 1 Stat. 81, §§ 13, 14; Id. 
334. It has constantly been used by it since 
for more than half a century. It is a mis- 
take, likewise, to suppose that this "power, in 
its legitimate use, impairs, supersedes, or 
prevents the trial by jury where it has ever 
existed. In most questions pending in courts 
of chancery, or on the equity side of courts 
of law, a trial by jury has never been us- 
ual in this country or abroad. The seventh 
amendment to the constitution secures that 
trial only in cases "at common law." But 
still chancery may order an issue to be tried 
at law to help itself as to facts, and retried, 
if dissatisfied with the verdict. 2 Price, 314, 
note; Id. 416, note. Or it may decide facts 
for itself in all cases, except, perhaps, in 
England, in the case of an heir-at-law dis- 
puting a will, and a rector suing for tithes. 
Bullen v. Michel, 2 Price, 423. So a jury 
trial can always be had, and is cheerfully 
allowed in cases like this, connected with in- 
junctions, where the rights and titles of par- 
ties are doubted in law and facts are sup- 
posed to exist which are disputable and prop- 
er to be settled by a jury. Bramwell v. 
Haleomb, 3 Mylne & C. 737. An injunction 
is never issued in hostility to what seems to 
be the legal rights of the parties, but in the 
aid and protection of them. At first, it is 
as those rights appear before trial, and only 
till a trial by jury can be had, if desired. 
Ridgway v. Roberts, 4 Hare, 108; 17 Ves. 
422. And whenever a trial is had, before a 
jury or otherwise, which shows that the 
rights at law are with the party enjoined, 
the injunction is, as a matter of course, dis- 
solved. Bickford v. Skewes, 4 Mylne & G. 
498. Nor does the injunction delay or re- 
tard a trial by jury, but makes the prima 
facie title prevail till then. Harman v. 
Jones, 1 Craig & P. 299; Hilton v. Gran- 
ville, 1 Bail. Cas. 120 [Craig & P. 2S3]. 

In the present case it was imposed in favor 
of the party appearing on the evidence to 
possess the legal right to the patent and ma- 
chine. It was done only the last winter, 
aaid after full hearing, and has been no 
obstacle since to the respondent having a 
jury trial as soon as he was sued in a court 
of law, where such trials can alone be had, 
or as soon as he put in an answer here 
which denied the legal title of the plaintiffs 
and requested a trial at law, and that trial 
can in due course be had. This he has not 
done till the last month; and now having 
had a hearing on this request, and the in- 
junction being still retained to aid and pro- 
tect what still seems to be the legal title till 
the contrary is fully shown, he can have a 
jury trial of the title to this patent when- 
ever issues can be found by the parties and 
the case prepared for a hearing upon them; 
or, if preferred, as soon as an action at law 
can be instituted and prepared. The bond 



which he voluntarily offers, to secure the- 
damages and costs which may be recovered, 
obviates the objection which is sworn to 
have existed in going on further with some 
other cases and having a trial on them. 

On the last circuit, where an answer like 
this was put in and the parties did not agree 
to form an issue to be tried by a jury, out of 
the equity side of this court, I directed that 
unless a suit at law was brought at the- 
next term to try the legal title, the injunc- 
tion should then be dissolved. See Orr v, 
Merrill [Case No. 10,591]; Perry v. Truefitt, 
6 Beav. 418; 9 Jur. 717; 3 Mylne & C. 739r 
6 Jur. 269; Caswell v. Bell, 2 Railway & 
Can. Cas. 782; Clarence R. Co. v. Junction 
R. Co., Id. 763. I am 'ready to do the same 
here, but see no sufficient grounds for order- 
ing it to be dissolved at this time, when 
there appears so decided balance of testi- 
mony in favor of the plaintiffs' legal rights- 
to this patent. 



Case No- 18,019. 

WOODWORTH v. SHERMAN. 

SAME v. CHEEVER et al. 

[3 Story, 171; 7 Law Rep. 279; 2 Robb, Pat. 
Cas. 257.] i 

Circuit Court, D. Massachusetts. May Term, 
1844. 

Patent for Planing Machine — iNjrxcTiox 
against Infringement — Extension of Tehm — 
grkant to administrator— pltevious assign- 
MENT — Secduitt for Costs. 

1. Where a hill in equity was brought for an 
injunction against the defendants, to restrain 
them from using and selling a planing machine, 
constructed according to the specification in the 
plaintiff's patent— it was held, that, after the 
lapse of time which had occurred, since the pat- 
ent was granted, taken together with the other 
circumstances of the case, the affidavit of a 
single witness was not sufficient to outweigh 
the oath of the patentee, and the general pre- 
sumption arising from the grant of the letters^ 
patent. 

[Cited in Allen v. Blunt, Case No. 217.] 

2. The patent act of 1836 [5 Stat. 117] au- 
thorizes the granting of an extended term of a 
patent to an administrator, as well as to the 
patentee. 

[Cited in Pierpont v. Fowle, Case No. 11,- 
152.] 

3. The assignee or grantee, under the original 
patent, does not acquire any right under the 
extended patent, unless such right be expressly 
conveyed to him by the patentee. 

[Approved in Wilson v. Rousseau, Case No. 
17,832; s. c. 4 How. (45 U. S.) 704; Wood 
v. Michigan South. R. Co., Id. 17,957; 
Jenkins v. Nicholson Pav. Co., Id. 7,273; 
Johnson v. Wilcox & Gibbs S. M. Co., 27" 
« Fed. 690.} 

4. In this circuit the practice in patent cases 
has not been to require the plaintiff to give- 
security for costs. 

These were bills in equity, filed in the cir- 
cuit court of the United States, in this dis- 
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triet, to obtain injunctions against the defend- 
ants [Abraham P. Sherman, "William A. 
Cheever, and eighteen others] in twenty suits, 
to restrain tbem from using or selling any 
planing machine, constructed substantially ac- 
cording to the specification under William 
Woodworth's patent. See the case of Wash- 
burn v. Gould [Case No. 17,214]. The com- 
plainants produced affidavits, stating that the 
several defendants were using a planing ma- 
chine, substantially the same in its construc- 
tion and mode of operation as the machine of 
James Gould of Charlestown, and the bill, 
among other things, averred, that the plaintiffs 
had already recovered a judgment in an action 
at law, against the said Gould, for the use of 
his machine. Various points were relied on in 
answer to the motion for an injunction. It 
was contended: (1) That Wood worth was not 
the sole inventor, but that one Dunbar was a 
joint inventor with him. (2) That the act of 
congress did not authorize the granting of the 
extended term of the patent to an administra- 
tor, but only to the patentee. (3) That some 
of the defendants had purchased rights under 
the original patent, and that, by virtue of the 
, act of congress, the same interest that they 
had in the original patent enured to them in 
the extended patent. 

B. R. Curtis, for plaintiff. 
J. Giles, Mr. Buttrick, and William D. So- 
hier, Jr., for defendants. 

STORY, Circuit Justice, granted the injunc- 
tion prayed for in each case. As to the first 
point, he said, it had been before him in an- 
other case, and he then declared, that the affi- 
davit of a single witness, after the lapse of so 
"much time, and after the occurrence of some 
other circumstances, which were in proof, was 
not sufficient to outweigh the oath of the pat- 
entee, and the general presumption arising 
from the grant of the letters patent. As to 
the second point, he said, that, on the fullest 
reflection, he had come to the opinion, that 
Mr. Justice McLean was right in his decision 
(Brooks v. Bieknell [Case No. 1,944]) that an 
administrator was competent to apply for and 
receive this grant That to hold otherwise, 
would be going contrary to the whole spirit and 
policy of the patent laws. As to the third point, 
he said, that he had already decided, after full 
argument and great consideration, in a ease 
tried in Maine, and not yet reported, that the 
assignee or grantee, under the original pfttent, 
did not acquire any right under the extended 
patent, unless such right was expressly con- 
veyed to him by the patentee. 

In the course of the case, the judge remark- 
ed, that he observed that the bills contained 
a charge of an actual combination to resist 
the patent. That it was a question of much 
importance, what would be the legal effect of 
such a combination. That he did not intend 
to express any opinion on this part of the case, 
but that in a former case he had occasion to 
declare, that it seemed to him that it ap- 



proached very near, if it did not actually 
reach, a criminal conspiracy." That, in many 
cases, it was lawful for individuals to do what 
could not lawfully be done by a combination. 
That an individual patentee might successfully 
resist an individual, but it was much more 
difficult to resist the combined force of a 
great number of persons united to oppose a 
patent 

In the course of the case a question having 
arisen whether the plaintiff, in patent cases, 
was required to furnish security for costs, 

STORY, Circuit Justiee, said: In my circuit 
the plaintiff in patent eases has never been 
required to give any security for costs. But 
I do not recollect any reported case, in which 
that point was decided. 

The following opinion was afterwards writ- 
ten out: 

STORY, Circuit Justice. When these cases 
were heard before me at chambers, I express- 
ed my opinion briefly on the three points made 
at the argument, not then having time to go 
into them at large. I do not desire to say any 
thing further iipon the first two points. But 
the last point involves a question of so much 
general importance, that it has appeared to 
me a duty, which I owe to the public, as well 
as to the parties, to give at large the reasons 
which influenced my opinion, and governed 
the decision. I do this th§ more readily, be- 
cause I have not been able to find among my 
papers any statement, reduced by me to writ- 
ing, of the particular circumstances attending 
the ease in Maine, to which I have already al- 
luded, or any report of the grounds on which 
that decision was made. If I prepared, after 
the term, any written opinion (of which I am 
not certain), it lias been mislaid, and after con- 
siderable search, I have not been able to find 
any. I rather think, from my general recollec- 
tion, that the question arose incidentally upon 
a renewed patent, granted by a special act of 
congress, after the first patent had regularly 
expired, and before the passage of the patent 
act of 1S36 (chapter 357). It may, perhaps, 
have been in a case involving the validity of 
the renewed patent, granted by the act of con- 
gress of 3d of March, 1835 [6 Stat 613], to 
Eastman, for "a new and useful improvement 
called the 'Circular Saw Clapboard Machine.' " 
But of this I am not quite sure, and I have 
not within my reach, at this moment, the 
means of verifying the conjecture. The doc- 
trine, however, which I then held, was, that 
every license and assignment under the old 
laws,- before the patent act of 1836, expired 
with the limitation of the original patent, un- 
less it was expressly, in terms, so granted as 
to be applicable to any renewal of the patent 
afterwards; for, otherwise, the licensee's or 
assignee's right was necessarily bounded by 
the same limits as that of the licensQi* or as- 
signee, that is to say, by the original term 
granted by the patent to the licensor or pat- 
entee. The doctrine proceeded upon the plain 
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ground, affirmed by the common law, that a 
man can pass by a grant or assignment only 
that which he now possesses, and which is in 
existence, at the time, either actually or poten- 
tially. His grant or assignment is, therefore, 
by its natural interpretation, limited to the 
rights and things which are then in existence, 
and which he has power to grant, unless he 
uses other language, which imports an inten- 
tion to grant what he does not now possess, 
and what is not now in existence. In the lat- 
ter case, the language does not even then oper- 
ate strictly as an assignment or grant, but 
only as a covenant or contract, which a court 
of equity will carry into full effect, when the 
right or thing comes in esse. Thus, it is laid 
down in Oomyn's Digest ("Assignment," ce. 1- 
3; Id. "Grant" D), and better authority could 
not be, for, as was well observed by Lord 
Kenyon, he was the greatest lawyer of his 
day in all Westminster hall, that an assign- 
ment or grant cannot, at law, be of a chose in 
action, bare right, or possibility. And in a 
case in Lord Hobart's Reports, it was said, 
that although a man may, by grant or as- 
signment, assign all the wool then growing 
on the backs of the sheep owned by him; yet 
he cannot grant or assign the wool that shall 
grow upon the backs of the sheep which he 
shall hereafter buy. Grantham v. Hawley, 
Hob. 132. And this doctrine was fully recog- 
nized by Lord Eldon in the ease of Curtis v. 
Auber, 1 Jac. & W. 526, 532. But I need not 
dwell on this point, because it came under the 
full consideration of the court in Mitchell v. 
Winslow [Case No. 9,673], where the principal 
authorities were collected and commented up- 
on at large; so that the only remedy for the 
licensee or assignee, where a grant or assign- 
ment has been made to him and his heirs, of 
a right to a thing not then in existence, but 
which is to operate in futuro, when the thing 
is created or comes in esse, is in equity, by 
way of specific enforcement of a covenant or 
contract. See 2 Story, Eq. Jur. (3d Ed.) §§ 
1040, 10*1. 

Now, it appears to me, that this doctrine is 
expressly applicable to licenses and assign- 
ments under the patent act of 1836, and, in- 
deed, as I think, a fortiori applicable, because 
the whole design of the 18th section of the 
act, providing for renewed patents, is, in 
terms, exclusively confined to the original in- 
ventor, and to be for his sole benefit, and not 
for the benefit of his licensee or assignee; and, 
therefore, that section is to receive a corre- 
spondent construction in favor of the inventor 
alone, unless the particular clause of the sec- 
tion, which I shall presently consider, does, 
by natural or necessary amplication, confer 
the right upon the licensee or assignee. 

Let us then, for this purpose, examine the 
18th section of the patent act of 1836. It en- 
acts, that, whenever any patentee (not any 
assignee) shall desire an extension of his pat- 
ent beyond the term of its limitation, he may 
make application therefor to the commission- 



er of the patent office, setting forth the 
grounds thereof; and then, after prescribing 
the notice, &c. to be given of the application, 
it provides, that the secretary of state, the 
commissioner of the patent office, and the so- 
licitor of the treasury, shall constitute a board 
to hear and decide upon the evidence produced 
before them for and against the extension; 
and the patentee is required to furnish to the 
board a statement in writing, under oath, of 
the ascertained value of the invention, and of 
his receipts and expenditures, sufficient to ex- 
hibit a true and faithful account of loss and 
profit accruing from or by reason of the said 
invention. The section then proceeds to de- 
clare, that "if, upon a hearing of the matter, 
■it shall appear to the full and entire satisfac- 
tion of the board, having due regard to the 
public interest therein, that it is just and 
proper that the term of the patent should be 
extended, by reason of the patentee (not the 
assignee,) without neglect or fault on his 
part, having failed to attain from the use and 
sale of his invention a reasonable remunera- 
tion for the time, ingenuity and expense be- 
stowed upon the same, and the introduction 
thereof into use, it shall be the duty of the- 
commissioner to renew, and extend the pat- 
ent, by making a certificate thereon of such 
extension, from the term of seven years from 
and after the expiration of the first term, 
&c; and therefore the said patent shall have 
the same effect in law as though it had been 
originally granted for the term of twenty-one 
years." Now, bearing in mind that, at this 
time no patent could -by law issue except to 
the inventor, and that it was only by the 
subsequent act of 3d of March, 1837, c. 45, 
§ 6 [5 Stat. 193], that it could be issued to 
the assignee, we have, at once, a perfect key 
to the true object and purpose of this 18th 
section of the act of 1836, that the word "pat- 
entee" is used therein as equivalent to "in- 
ventor," and that the law looked to him as 
the sole object of its bounty, and meant to 
reward him, and him alone, for his time, in- 
genuity and expense in perfecting his inven- 
tion. 

Another consideration is also important to 
be borne in mind; and that is, that the 18th 
section refers solely to applications to be 
made before the original patent has expired. 
Indeed, the very proviso to the section con- 
templated, that the application not only may 
be, fmt must be made while the term of the 
original patent is yet running, and before it 
has expired; for it expressly declares "that 
no extension of a patent shall he granted 
after the expiration of the term, for which 
it was originally issued." Now, keeping this 
in view, we see, at once, the object of the 
clause of the same section immediately pre- 
ceding the proviso. It is in these words: 
"And the benefit of such renewal shall ex- 
tend to assignees and grantees of the right 
to use the thing patented to the extent of 
their respective interest therein." The clause 
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does not mean to enlarge the right of the 
assignees or grantees to use the thing pat- 
ented beyond the extent of the interest orig- 
inally granted to them. If that interest was, 
from its nature, or character, or just inter- 
pretation, limited to the original term, for 
which the inventor held the patent, then the 
assignees and grantees were to have no bene- 
fit ultra in the renewed patent. But if the 
original assignment or grant had expressed 
in terms, or by just implication conferred on 
the assignees or grantees a right or interest 
in the renewed patent, then that interest 
was to be protected; for it was a possibility, 
for the benefit of which the assignees or 
grantees had originally stipulated, and for 
which they must be presumed to have paid a 
valuable consideration. In this view of the 
matter, there would be good sense in the 
clause, founded upon the actual intentions 
■ of the parties to the original assignment or 
grant, upon a just interpretaton of the lan- 
guage used by them. But what is the con- 
sequence of adopting a different interpreta- 
tion of the clause, and applying it indiscrim- 
inately to all «ases of grants and assign- 
ments of or under the original patent, where 
no such auxiliary intentions can be deduced 
from the language of ' the assignment or 
grant? Let us suppose the case, where an 
assignment has been made by the inventor 
of his whole patent right under his patent 
for a small, and (comparatively speaking) an 
utterly inadequate compensation, consider- 
ing its real value, and this has been forced 
upon him by embarrassment, or poverty, or 
publie indifference, or his own mistaken esti- 
mate of its value {a case by no means un- 
common in the history of inventors), could 
it be for a moment imagined, that the 18th 
section intended, contrary to its professed 
object, to benefit, not the inventor himself, 
but his assignee? That the latter and not 
the former was to receive the whole profits 
accruing from the renewed patent? Or, that, 
in such a case, the inventor would not be en- 
titled to take out a renewed or extended pat- 
ent? And yet, if the argument be worth 
any thing, the ISth section applies, as fully 
to such a case, as it would apply to any 
other case; and we cannot except it from 
the pressure of the section, unless we look 
broadly into the objects, which it purports 
to accomplish, and limit the language to 
cases, where the inventor has intended to 
part, not merely with all his present rights, 
but prospectively with all the future rights 
and possibilities which he might acquire by 
a renewed or prolonged patent. Now, the 
words of the clause extend to the assignees 
and grantees of the right, (that is, of the 
patent right,) the benefit of the renewal "to 
the extent of their respective interest there- 
in," that is, of the patent right, and no more. 
Now, what is the extent of their interest 
therein? Clearly, upon. the principles of the 
common law, neither more nor less than the 



assignor or grantor then possessed, and was 
capable of assigning or granting at the time 
of the assignment or grant, for to that the 
language of the grant or assignment must, 
in reason and good sense, be limited, unless 
the grantor or assignor has by express words 
or necessary implication shown a broader 
Intentionj an intention not merely to grant 
or assign the right, which he now possesses, 
but the possibilities, which he may hereafter 
acquire. And these are the best grounds to 
support such a limitation and interpretation 
of the grant or assignment. 

In the first place, the grantor or assignor* 
cannot he presumed to have received any 
compensation or consideration except for the 
very thing, and to the very extent, which the 
language properly indicates. In the next 
place, no court is at liberty to add to the 
terms used any meaning beyond their ordi- 
nary import, unless there are some supple- 
mentary expressions to justify such a con- 
struction. In the present case, there is no 
ground to suppose, that either party con- 
templated, that the grant, or assignment, or 
license was to be prolonged beyond the term 
of the original patent, and there are no words 
requiring a more expanded interpretation. 
In the next place, to give such an expanded 
interpretation, for which the inventor has re- 
ceived no consideration, would be to trans- 
fer the bounty intended by the government 
for the benefit of the inventor, whose genius 
had brought it out, and brought it to perfec- 
tion, and who had not received a reasonable 
remuneration therefor, to the grantee or as- 
signee, who had paid nothing and done noth- 
ing to deserve it, but had simply given the 
quid pro quo to the extent of the right or in- 
terest conferred upon him under the exist- 
ing patent. The inventor may, from neces- 
sity or expediency, or otherwise, (as has been 
already suggested,) have conveyed his whole 
right and interest under the original patent, 
for a sum utterly unworthy of its intrinsic 
value. The grantee or assignee may have 
grown rich by the success of the inventor, 
and the inventor himself may be now lan- 
guishing in poverty. Can it be, that the 
section, professing to intend a remunera- 
tion and bounty to the inventor, should, 
at the same time, have intended to sweep 
from him the future profits of the re- 
newed invention? That if he should have 
parted with the half, or two thirds, or the 
whole of his rights and interests, under the 
original patent, he shall be narrowed down 
to a corresponding part, or excluded from all 
the profits of the renewed patent? If so, it 
would he but another sad illustration of the 
fate of genius, Sic vos non vobis. Besides; 
we are to recollect, that this section of the 
act of 1S36, is not limited to cases of future 
patents, or to future grants or assignments 
thereof; but it applies to past also; and that 
the language, if applicable at all, reaches to 
both classes, the past, as well as the future; 



WOODWORTH (Case No. 18,020) 



[30 Fed. Gas. page 590] 



and the present ease is one of the prolonga- 
tion of a patent issued long before the act of 
1836. So that the section is thus made to ap- 
ply to a case, where neither party could have 
contemplated any right of renewal, or any 
possibility of a future interest therein. The 
patentee had no right of renewal. either in 
esse or in posse. The whole vested in the 
exercise of a sound discretion by congress, 
which it would or might apply singly to the 
merits of each particular ease, as it should 
b'e presented to them for consideration. 

Now, if we construe the language "of this 
clause with reference to the scope of the 
antecedent language, and the professed ob- 
jects of the section, however loose and gen- 
eral it may, at first view, seem to be, it ad- 
mits of an easy and satisfactory exposition. 
The rights of assignees and grantees to use 
the thing patented, and to have the benefit 
of the renewal, is to be to the extent of 
their respective interests therein, and no 
more. If that interest was short of the 
whole of the original term, for which the 
patent was originally issued, it is not to 
reach the renewed term. If it was limited 
to the extent of the original term, it is still 
to be bounded by it. But if it is an interest 
in terms, designed to be coextensive with all 
the interest, which the patentee now has, or 
may hereafter acquire, not merely to his 
present rights in esse, but with his contin- 
gent rights in posse, then the section makes 
that a legal interest, which, otherwise, would 
be but a mere potential, equitable interest, to 
be enforced in equity, as a mere right under 
contract, and not as a fixed, present, vested 
interest. In this way, the whole structure of 
the section becomes harmonious with its 
professed objects, the benefit and remunera- 
tion of the inventor, and it saves only those 
rights in the renewed patent for which the 
inventor has already secured a compensa- 
tion, and to which he has voluntarily extend- 
ed his original grants, and assignments, and 
licenses to the very terms and intent thereof. 
Interpret the section in any other manner, 
and it speaks an intention in one part, which 
it contradicts or controls in another. It 
takes from the inventor, what he never in- 
tended'to part with, and may deprive him in 
part, or in the whole, according to circum- 
stances, of the reward, which the section 
seemed so studiously to hold out to encour- 
age his genius and skill, and to reimburse 
his expenditures. 

These are some of the reasons, which have 
influenced my mind in arriving at the con- 
clusion which I have before stated. If they 
are erroneous, it will belong to the supreme 
court to correct the errors, and to adopt a 
rule, which, adhering to a literal interpreta- 
tion of the clause, may, at the same time, 
deprive the inventor of all motives to renew 
the patent, or make the renewal worthless 
to him, and injurious to the public. 

[For other cases involving this patent, see note 
to Bieknell v. Todd, Case No. 1,389.] 
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WOODWORTH v. SPAFFORD et al. 

[2 McLean, 16SJ i 

Circuit Court, D. Ohio. July Term, 1840. 

Joint Note— Merger — Judgment against One 

Promisor— Judicial Notice— Courts 

of General Jurisdiction. 

1. A judgment obtained against Earl, in a 
suit against him, and the other two defendants, 
merges the instrument on which the action was 
founded. 

[Cited in brief in Rose v. Comstoek, 17 Ind. 
6. Cited in Maghee v. Collins, 27 Ind. 85.] 

2. And .such judgment may be pleaded in bar 
to an action on the instrument against one or 
all of the defendants. 

3. This court is presumed to know the laws 
of the respective states, and, consequently, that 1 
the circuit court of Wayne county, in Michigan, 
is a court of general jurisdiction. 

[Cited in Bennett v. Bennett, Case No. 1,318.] 

4. It is not necessary, therefore, in the plea 
setting up the judgment of the circuit court 
of Wayne, to aver that it had jurisdiction. 

[Cited in Earl v. Raymond, Case No. 4,243.] 

5. Where the note is joint the suit must be 
brought against all, and a joint responsibility 
must be shown, unless one or more of the 
promisors has been discharged by infancy, or by 
operation of law- 
Mr. Swayne, for plaintiff. 

Mr. Wilcox, for defendants. 

LEAVITT, District Judge. The declara- 
tion in this case is in assumpsit, and con- 
tains four special counts. The first sets out 
a note for $500, dated December (J, 1830, 
drawn by Saltmarsh and Boardman, and 
Hugh Gillis & Co., partners, &c, payable to 
Benjamin Woodworth, or order, in ninety 
days from date. The notes described in the 
second, third and fourth counts, are for 
81,000, each, drawn by the same parties, 
bearing the same date, and payable, respec- 
tively, in six, nine and twelve months. The 
fifth count is general, for goods sold, &c. 

The defendants have put in a plea of the 
general issue, and, also, a special plea in 
bar. The matter set up in the latter plea, 
is as follows: "That, on the 24th of March, 
1838, the said Benjamin Woodworth sued 
out of the clerk's office of the circuit court 
of Wayne county, in the state of Michigan, 
his certain writ of capias, in a plea of tres- 
pass, on the ease upon promises, against the 
said Amos Spafford, Jarvis Spafford, and 
Williard Earl; and, afterwards, to wit: on 
the 9th day of July, in the year aforesaid, 
filed his declaration; and afterwards such 
proceedings were had in said suit, that at the 
December term of said court, viz: on the 
28th of December, 1838, judgment was ren- 
dered therein, in favor of the said Benjamin 
Woodworth, against the said Amos Spafford, 
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for the sum of $4,006.33, and costs." The 
plea concludes ■with an averment, that the 
^aid judgment is unreversed, and remains in 
full force; and that the notes described in 
the declaration, in the present action, are 
the same on which the said judgment, in 
Michigan, was obtained. To this plea the 
plaintiff has put in a general demurrer. 

It is contended, on several grounds, that 
the" special plea is insufficient as a bar to 
this action. The objection, mainly relied on, 
and which will first claim the attention of 
the court, is: that the judgment set forth in 
the plea does, not extinguish the original 
cause of- action, and that a suit may be sus- 
tained on it against all the parties. 

In the consideration of this point, as the 
case is presented upon the demurrer, it is to 
be assumed, that the notes set forth in the 
declaration, on which it is sought to charge 
the defendants, have originated in a part- 
nership transaction, with which they are 
connected, and which create, on their part, a 
partnership liability. And, therefore, in con- 
sidering the question, whether the judgment 
set out in the plea has extinguished the right 
of action against these parties, it is impor- 
tant to settle, in the first place, the nature 
and character of their liability, as partners. 
If that is to be regarded as joint and several, 
it would clearly result, that a suit prosecuted, 
and a judgment recovered against one, with- 
out an actual satisfaction., would be no bar 
to a subsequent suit against the other par- 
ties. On the other hand, if their undertak- 
ing, and consequent liability, are to be view- 
ed as joint, then, upon the authority of the 
cases which will be referred to by the court, 
a suit and judgment against one, is a bar 
to a subsequent suit against the other joint 
promisors. 

It would seem to be consistent with the 
current of authorities, both in this country 
and in England, to consider partnership con- 
tracts as joint, and not joint and several. 
It is true, that the assertion of Lord Mans- 
field, in Rice v. Shute, 5 Burrows, 2611, has 
often been relied on, as sustaining a con- 
trax-y doctrine. It is there said: "That all 
contracts with partners are joint and several; 
every partner is liable to pay the whole. But 
it has been remarked by an eminent Ameri- 
can judge, in reference to this position: 
'That it would be straining Lord Mansfield's 
opinion unreasonably, to say, that he meant, 
technically, that all contracts with partners 
were joint and several.' " 13 Johns. 451. 
It seems very obvious, by reference to the 
facts in the case of Rice v. Shute, and the 
circumstances under which the question, be- 
fore the court, was presented, that the prin- 
ciple asserted by Lord Mansfield must be 
understood with some modification. In that 
case it appears that the plaintiff, with a 
knowledge that Shute and Cole were part- 
ners, brought suit against Shute alone; and 
without having pleaded the nonjoinder in 
abatement, the defendant, Shute, on the 



trial, proved that fact, and the plaintiff was, 
thereupon, nonsuited. And it was upon a 
motion to set aside the nonsuit that the opin- 
ion of the court was given. The object had 
in view by the court, seems not to have been 
the settlement of the law, as to the nature 
of partnership liabilities, but the establish- 
ment of a rule by which the defendant 
should be compelled to plead in abatement 
the nonjoinder of a party who ought to have 
been joined; and that he should not be per- 
mitted to take the plaintiff by surprize, on 
the trial, by proof of the nonjoinder. To 
this extent the doctrine laid down by the 
court is undoubtedly correct, and promotive 
of the purposes of justice. 

Taking it to be a principle which is uni- 
versally sanctioned ~by courts, at the present 
day, that-partnership contracts are joint, and 
not joint and several, the inquiry is, whether 
the judgment against the defendant, Spaf- 
ford, is a bar to the present action. The af- 
firmative of this proposition is very fully 
sustained by many decisions of high author- 
ity in this country; some of which will be 
adverted to. 

The case of Ward v. Johnson, 13 Mass. 
' 148, has some close points of resemblance to 
the one now under consideration. The dec- 
laration in that case averred that Henry 
Johnson, in the name and behalf of the part- 
nership of Henry and Thomas Johnson, exe- 
cuted the note in controversy. The defend- 
ants pleaded, in bar, the recovery of a for- 
mer judgment against Henry Johnson, in a 
suit prosecuted against him alone. To this 
plea there was a replication of nul tiel rec- 
ord; and the existence of the judgment, set 
out in the plea, being proved, the court held 
it to be a good bar to the action against both 
of the partners. In the opinion of the court, 
in this case, these principles are maintained: 
That, in a joint action, to support the dec- 
laration, a joint subsisting cause of action 
must be shewn against both defendants; 
and, that, if one of the defendants can plead 
a sufficient bar, as it respects himself, it 
shall avail the other defendants also; for it 
shews that, at the time of the commence- 
ment of the action, no just cause of action 
remained, thereby falsifying a material aver- 
ment in the declaration. 

The same principle is recognized by the su- 
preme court of Pennsylvania, in the case of 
Smith v. Black, in error, 9 Serg. & R. 142. 
The facts were that Black, the defendant in 
error, had sold goods to Nathan Smith, (one 
of the plaintiffs ih error,) who gave his 
promissory note therefor; on which suit was 
brought, and a judgment obtained, against 
him. Subsequently, on the discovery that 
Newberry Smith was a secret partner of Na- 
than Smith, a suit was instituted against 
both; and the former judgment against Na- 
than Smith was held to be a good bar to that 
action. 

In the case of Downey V. Farmers' & Me- 
chanics' Bank of Greencastle, 13 Serg. & R. 
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288, it was held, that where a joint suit was 
brought against two obligors in a joint and 
several bond, on one of whom the writ was 
served, and as to the other returned non 
est, and the plaintiff proceeded to judg- 
ment against the obligor, on whom process 
had been served, without making the other 
a party, he thereby elected to consider the 
contract as joint, and could not afterwards 
sue the other obligor, in a separate action. 
The judgment against his co-obligor was 
viewed as an extinguishment of the bond, as 
to him, and being extinguished as to him, 
was extinguished as to both. 

A very decisive authority on this subject is 
found in 18 Johns. 459. The case is that of 
Robertson v. Smith. The material facts may 
be thus briefly stated: Robertson held two 
promissory notes, drawn by Soulden, Smith 
& Co., on which suits were brought, and 
judgments recovered, against Soulden and 
Smith, the ostensible partners. Failing to 
obtain satisfaction on his judgments, and 
believing there were two other persons con- 
nected with Soulden, Smith & Co., as part- 
ners, the plaintiff instituted another suit 
against Soulden, and Smith, and the two oth- 
er partners. One of the points, arising in 
the case, was, whether the plaintiff, having 
made the two partners, against whom 
judgment had been recovered, parties in the 
pending suit, it can be sustained against the 
other defendants, in consequence of the ex- 
tinguishment of the simple contract debt, as 
to two of the defendants, by the judgment 
against them. The opinion of the court, as 
given by Chief Justice Spencer, evinces great 
learning and research, and may well be re- 
garded as conclusive on the point just stated. 
The results, to which he is conducted, are — 
that in case of joint debtors, they must- be 
jointly sued; that if a less number than the 
whole be sued, that is matter that can be 
pleaded in abatement only; that it is nec- 
essary to show a joint subsisting indebt- 
ment, in all the defendants; and in cases of 
assumpsit, it is necessary to show a sub- 
sisting liability, on the part of all the prom- 
isors, except one or more of them may have 
been discharged by operation of law, as in 
the case of a release under an insolvent or 
bankrupt law, or where a release has been 
effected under a plea of infancy. And, more- 
over, where, as it respects any of the de- 
fendants, the right of action is gone or sus- 
pended, their joint liability being at an end, 
the other defendants may avail themselves 
of this suspension or discharge. 

In the present case, the judgment against 
the defendant, Spafford, in the state of Mich- 
igan, must be viewed as a merger of his lia- 
bility, on the simple contract set forth in the 
declaration; and, upon the authorities refer- 
red to, the plaintiff having, by his own act, 
put it out of his power to prove that there 
is a subsisting joint contract, on which all 
the defendants are liable, he can not recover 
against any of them. 



The only ease referred to by the plaintiff's- 
counsel, as opposed to the principles settled 
by the cases already noticed, is that of Shee-- 
hy v. Mandeville, 6 Cranch [10 U. S.] 253. 
That case came before the supreme court of 
the United States, on error, to the district 
court, sitting at Alexandria, in the District 
of Columbia. It was an action of assumpsit 
against the defendants, on a promissory 
note, drawn by Jameson alone. It was al- 
ledged that the note, though thus executed, 
was, in fact, a partnership note, on which 
the defendants were both liable. In that 
ease there was a special plea, similar to, if 
not identical with, the plea in the present 
case, both as to form and substance. It 
averred that Jameson had been previously 
sued, and that judgment had been recovered 
against him, in the circuit court of the Dis- 
trict of Columbia, on the same note, and that 
the judgment was in full force and unre- 
versed. The defendant, Jameson, having 
been discharged under the insolvent law of 
the District, soon after the institution of the 
suit, the plea was interposed by Mandeville 
alone, and no further notice was taken of 
the other defendant during the progress of 
the suit. Chief Justice Marshall, who deliv- 
ered the opinion of the court, held, that the 
prior recovery of the judgment against 
Jameson was no bar to the action "against 
Jameson and Mandeville, jointly. 

From an examination of the opinion of the 
chief justice, in that case, it will be seen 
that he lays great stress upon the fact that 
the original action, in which judgment was 
recovered, was brought against but one of 
the parties, and upon a sole contract. He 
admits that, "had the action, in which judg- 
ment was obtained against Jameson, been 
brought against the firm, the whole note 
would, most probably, have been merged in 
the judgment." This language is under- 
stood, as equivalent to the assertion, that if 
the original action had been brought against 
both the partners, on a joint contract, and a 
judgment recovered against one only, the 
right of action against the other might have 
been extinguished. This is clearly inferable 
from what follows: "The doctrine of mer- 
ger (even admitting that a judgment against 
one of several joint obligors would terminate 
the whole obligation, and that a distinct ac- 
tion could not afterwards be maintained 
against the others, which is not admitted) 
can be applied only to a case in which the 
orginal declaration was on a joint covenant; 
not to a ease in which the declaration in the 
first suit was on a sole contract." The prin- 
ciple laid down by the chief justice is not, 
therefore, applicable to the present case. 
The persons originally sued in Michigan are 
the defendants here. That was an action 
on a joint, and not on a sole, promise; and, 
therefore, according to the position of the 
chief justice, the present is a case in which 
the doctrine of merger may be applied, since 
both the original and present suits are 
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against the same parties, and for the same 
cause of action. It would be doing injus- 
tice to the reputation of that great jurfst, to 
assume that he intended to lay it down as a 
sound principle of law, that separate judg- 
ments can be recovered on a contract, joint 
in its terms and character, except where 
such a course may be authorized by express 
legislative enactment. Such a doctrine 
would destroy the well settled distinction be- 
tween joint and joint and several contracts; 
and would, in effect, vest in courts a power to 
change by construction, the contracts of par- 
ties, and give them an operation, not within 
their contemplation or design. 

There is another exception taken to the 
plea in this case, namely— that it does not 
contain an averment that the court in Mich- 
igan, in which' the judgment is alledged to 
have been entered, had jurisdiction of the 
case. On this point it will be only neces- 
sary to observe that, by the settled practice, 
both of the state and federal tribunals, they 
take notice of the general and public laws 
of a state, without requiring them to be spe- 
cially presented by plea. And as the circuit 
court of Michigan is created, and its jurisdic- 
tion and practice regulated by law, it must 
be regarded as a court of general jurisdic- 
tion, proceeding according to the course of 
the common law, and, therefore, it is not 
necessary that the plea should contain an 
averment of its jurisdiction. The court will 
take judicial notice of the fact, that the 
case, set out in the plea, is within its legal 
jurisdiction. 

The only remaining exception to the plea 
is, that it does not alledge satisfaction of 
the judgment which is set up in bar of this 
action. As to this exception, the only re- 
mark called for, is— that in the view in 
which the judgment in Michigan is held to 
be a bar to the plaintiff's right to recover in 
this case, it is wholly immaterial, whether 
the judgment is satisfied or not, and the 
averment of satisfaction is not, therefore, 
necessary. 

The demurrer to the special plea is over- 
ruled. 
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WOODWORTH et al. v. STONE. 

[3 Story, 749; i 2 Robb, Pat Cas. 296.] 

Circuit Court, D. Massachusetts. May Term, 
1845. 

Surrender op Patent— Effect— Injunction— Is- 
sue of New Patent — Decision of 
Commissioner— Review. 

1. An injunction granted on an original bill, 
before the surrender of a patent, cannot be 
maintained, upon the new patent, unless a sup- 
plemental bill be filed, founded thereon. 

2. A patentee cannot, by a surrender of his 
patent, affect the rights of third persons, to 
whom he has previously assigned his Interest in 

i [Reported by William W. Story, Esq.] 
30 Fed.Cas.— 38 



the whole or a part of the patent, unless the 
assignees consent to the surrender. 
[Cited in Potter v. Braunsdorf, Case No. 11,- 
321; Potter v. Holland, Id. 11,329.] 

3. To support an action at law for the breach 
of a patent, it is indispensable to prove a 
breach before the action is brought; but, if 
the patent right be admitted or established, a 
bill in equity quia timet will lie for an injunc- 
tion upon well grounded proof of any appre- 
hended intention of the defendant to violate it. 

[Cited in Woodworth v. Rogers, Case No. 18,- 
018; Goodyear v. Providence R. Co., Id. 
5,583; Potter v. Crowell, Id. 11,323; Wheel- 
er v. McCormick, Id. 17,498; Celluloid Man- 
uf'g Co. v. Arlington Manufg Co., 34 Fed. 
325; Sherman v. Nutt, 35 Fed. 150; Cali- 
fornia Electrical Works v. Henzel, 48 Fed. 
377; Page Woven Wire Fence Co. v.. Land, 
49 Fed. 938.] 

[Cited in McBurney v. Goodyear, 11 Cush. 
571.] 

4. The decision of the commissioner of pat- 
ents in respect to accepting a surrender of an 
old patent, and granting a new one, is not re- 
examinable elsewhere, unless it appear on the 
face of the patent, that he has exceeded his au- 
thority. 

[Cited in Smith v. Mercer, Case No. 13,078; 
Seymour v. Osborne. 11 Wall. (78 U. S.) 
545; Allen v. Blunt, Case No. 217; French 
v. Rogers, Id. 5,103; Potter v. Holland, Id. 
11,330; Hussey v. Bradley, Id. 6,946; Blake 
v. Stafford, Id. 1,504; Jordan v. Dobson, 
Id. 7,519; Chicago Fruit House Co. v. 
Busch, Id. 2,669; Combined Patents Can 
Co. v. Lloyd, 11 Fed. 151.] 

This was the case of a bill in equity, 
brought [by William W. Woodworth, admin- 
istrator] for an infringement of what is 
commonly called "Woodworth's Planing Ma- 
chine." The bill prayed for an injunction 
and other relief. Upon an interlocutory 
hearing a temporary injunction was granted 
by the district judge. Pending the proceed- 
ings, the patent was surrendered on ac- 
count of a defect in the specification, and a 
new patent was granted; and upon this 
new patent a supplemental bill was filed 
against the defendant [Joel Stone] for the 
continuance of. the injunction and other re- 
lief. 

Mr. Giles, for defendant, now moved to 
dissolve the original injunction; and con- 
temporaneously, B. R. Curtis, for the plain- 
tiff, moved for the continuance of the injunc- 
tion upon the supplemental bill. 

Various objections were urged for the de- 
fendant against the motion for the continu- 
ance of the Injunction on the supplemental 
bill, and the surrender of the old patent was 
relied upon in support of the motion to dis- 
solve the injunction granted on the original 
bill. These objections were replied to on 
behalf of the plaintiff, and the propriety of 
continuing the injunction insisted on. 

STORY, Circuit Justice. If the present 
case had stood merely upon the original 
bill, it appears to me dear, that the motion 
to dissolve the injunction granted upon that 
bill, ought to prevail, because, by the surren- 
der of the patent, upon which that bill is found- 
ed, the right to maintain the same would. 
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be entirely gone. I agree that it is not in 
the power of the patentee, by a surrender of 
his patent, to affect the rights of third per- 
sons, to whom he has previously, by assign- 
ment, passed his interest in the whole or a 
part of the patent, without the consent of 
such assignees. But, here, the supplemental 
bill admits, that the assignees, who are par- 
ties to the original and supplemental bill, 
have consented to such surrender. They 
have, therefore, adopted it; and it became 
theirs in the same manner as if it had been 
their personal act, and done by their au- 
thority. 

The question, then, is precisely the same, 
as if ihe suit were now solely in behalf of 
the patentee. In order to understand with 
clearness and accuracy some of the objec- 
tions to the continuance of the injunction, it 
may be necessary to state, that the original 
patent to "William Woodworth (the inventor), 
who is since deceased, was granted on the 
27th of December, 1828. Subsequently, un- 
der the eighteenth section of the act of 
1836, e. 357 [5 Stat. 117], the commissioners 
of patents, on the 16th of November, 1842, 
recorded the patent in favor of William W. 
Woodworth, the administrator of William 
Woodworth (the inventor), for seven years 
from the 27th of December, 1842. Congress, 
by an act passed at the last session (act of 
26th of February, e. 27 [6 Stat 936]), extend- 
ed the time of the patent for seven years 
from and after the 27th of December, 1849 
(to which time the renewed patent extend- 
ed); and the commissioner of patents was 
directed to make a certificate of such exten- 
sion in the name of the administrator of 
William Woodworth (the inventor), and to 
append an authenticated copy thereof to the 
original letters patent, whenever the same 
shall be requested by the said administra- 
tor or his assigns. The commissioner of 
patents, accordingly, on the 3d of March, 
1845, at the request of the- administrators 
made such certificate on the original patent. 
On the 8th day of July, 1845, the adminis- 
trator surrendered the renewed patent grant- 
ed to him "on account of a defect in the 
specification." The surrender was accepted, 
and a new patent was granted on the same 
day to the administrator, reciting the preced- 
ing facts, and that the surrender was "on 
account of a defective specification," and de- 
claring that the new patent was extended 
for fourteen years from the 27th of De- 
cember, 1828, "in trust for the heirs at law 
of the said W. Woodworth (the inventor), 
their heirs, administrators or assigns." 

Now, one of the objections taken to the new 
patent is, that it is for the term of fourteen 
years, and not for the term of seven years, 
or for two successive terms of seven years. 
But it appears to me that this objection is 
not well founded, and stands inter apices 
juris; for the new patent should be granted 
for the whole term of fourteen years from 
the 27th of December, and the legal effect 



is the same as it would be, if the patent 
was specifically renewed for two successive 
terms of seven years. The new patent is 
granted for the unexpired term only, from 
the date of the grant, viz: "for the unex- 
pired period existing on the 8th of July, 3845, 
by reference to the original grant in De- 
cember, 1828. It.is also suggested, that the 
patent ought not to have been in trust for 
the heirs at law of the said W. Woodworth, 
their heirs, administrators or assigns." But 
this is, at most, a mere verbal error, if in- 
deed it has any validity whatsoever; for the 
new patent will, by operation of law, enure 
to the sole benefit of the parties, in whose 
favor the law designed it should operate, and 
not otherwise. It seems to me that the case 
is directly within the purview of the tenth 
and thirteenth sections of the' act of 1836, 
e. 357, taking into consideration their true 
intent and objects. 

Another objection urged against the con- 
tinuation of the injunction is, that the breach 
of the patent assigned in the original bill 
can have no application to the new patent, 
and there is no ground to suggest, that, since 
the injunction was granted, there has been 
any new breach of the old patent, or any 
breach of the new patent But it is by no 
means necessary, that any such new breach 
should exist The case is not like that of 
an action at law for the breach of a patent, 
to support which it is indispensable to es- 
tablish a breach before the suit was brought. 
But in a suit in equity, the doctrine is far 
otherwise. A bill will lie for an injunction, 
if the patent right is admitted or has been 
established, upon well grounded proof of an 
apprehended intention of the defendant to 
violate the, patent right. A bill, quia timet, 
is an ordinary remedial process in equity. 
Now, the injunction already granted (sup- 
posing both patents to be for the same in- 
vention) is prima facie evidence of an in- 
tended violation, if not of an actual violation. 
And the affidavit of James N. Buffum is very 
strong and direct evidence to this same ef- 
fect 

But the most material objection taken is, 
that the new patent is not for the same in- 
vention as that which has been surrendered, 
And certainly, if this be correct there is a 
fatal objection to the prolongation of the in- 
junction. But is the objection well founded 
in point of fact? It is said, that the pres- 
ent patent is for a combination only, and that 
the old patent was for a combination and 
something more, or different But I appre- 
hend that, upon the face of the present pat- 
ent the question is scarcely open for the 
consideration of the court; and, at all 
events, certainly not open in this stage of 
the cause. I have already, in another cause, 
had occasion to decide, that where the com- 
missioner of patents accepts a surrender 
of an old patent and grants a new one, under 
the act of 1836, c. 357, his decision, being an 
act expressly confided to him by law, and 
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dependent upon Ms judgment, is not re-ex- 
aminable elsewhere; and that the court must 
take it to be a lawful exercise of his au- 
thority, unless it is apparent upon the very 
face of the patent, that he has exceeded his 
authority, and' there is a clear repugnancy 
between the old and the new patent, or the 
new one has been obtained by collusion be- 
tween the commissioner and the patentee. 
Now, upon the face of it, the new patent, in 
the present case, purports to be for the same 
invention and none other, that is contained 
in the old patent. The avowed difference 
between the new and the old, is, that the 
specification in the old is defective, and that 
the defect is intended to be remedied in the 
new patent It is upon this very ground, 
that the old patent was surrendered and the 
new patent was granted. The claim in the 
new patent is not of any new invention; 
but of the old invention more perfectly de- 
scribed and ascertained. It is manifest that, 
in the first instance, the commissioner was 
the proper judge whether the invention 
was the same or not, and whether there 
was any deficit in the specification or not, 
by inadvertence, accident, or mistake; and 
consequently, he must have decided that the 
combination of machinery claimed in the old 
patent was, in substance, the same com- 
bination and invention claimed and describ- 
ed in the new. My impression is, that at 
the former trial of the old patent before 
me, I held the claim substantially (although 
obscurely worded) to be a claim for the in- 
vention of a particular combination of ma- 
chinery for planing, tonguing, and groov- 
ing, and dressing boards, etc.; or, in other 
words, that it was the claim of an inven- 
tion of a planing machine or planing appara- 
tus such as he had described in his specifica- 
tion. 

It appears to me, therefore, that prima 
facie, and, at all events, in this stage of the 
cause, it must be taken to be true, that the 
new patent is for the same invention as the 
old patent; and that the only difference is, 
not in the invention itself, but in the speci- 
fication of it In the old, it was defectively 
described and claimed. In the new, the de- 
fects are intended to be remedied. Whether 
they are effectually remedied is a point not 
now properly before the court. But as the 
commissioner of patents has granted, the 
new patent as for the same invention as the 
old, it does not appear to me, that this court 
Is now at liberty to revise his judgment, or 
to say, that he has been guilty of an excess 
of authority, at least (as has been already 
suggested) not in this stage of the cause; 
for that would be for the court of itself to 
assume to decide many matters of fact, as to 
the specification, and the combination of ma- 
chinery in both patents, without any ade- 
quate means of knowledge or of guarding it- 
self from gross error. For the purpose of 
the injunction, if for nothing else, I must 
take the invention to be the same in both 



patents, after the commissioner of patents 
has so decided, by granting the new patent 
Upon the whole, therefore, I do order and 
direct that the injunction do stand contin- 
ued, as to the new patent, stated in the sup- 
plemental bill, until the hearing or farther 
order of the court. 

[For other cases involving this patent, see note 
to Bicknell v. Todd, Case No. 1,389.] 



WOODWORTH v. STONE. See Case No. 
18,017. 



Case Wo. 18,022. 

WOODWORTH v. WEED. 

[1 Blatchf. 165; i 1 Fish. Pat. Rep. 108.] 

Circuit Court, N. D. New York. Oct Term, 
1846. 

Patents — Sale of License— Forfeiture for Non- 
payment OF PURCHASE MONEY— INJUNCTION. 

1. W. granted to J. a license to use a pat- 
ented machine, for which J. gave ids five prom- 
issory notes, payable at different times, and J. 
agreed, in writing, that if any one of the notes 
should become due and.be unpaid, the license 
should be void and should revert to W. Held, 
that the license was forfeited the moment one 
of the notes became due and was unpaid, and 
that it was optional with W. to resort to his 
remedy at common law to enforce the collection 
of the unpaid note, or to treat the rights of 
J. as forfeited, and apply for an injunction 
against the further use of the machine. 

[Cited in Goodyear v. Congress Rubber Co., 
Case No. 5,565; Cohn v. National Rubber 
Co., Id. 2,968.- Approved in Abbett v. 
Zusi, Id. 7; McKay v. Smith, 29 Fed. 296; 
Hat Sweat Manuf z Co. v. Porter, 34 Fed. 
747; Washburn & M. Manuf'g Co. v. Cin- 
cinnati Barbed Wire Fence Co., 42 Fed. 
677.] 

2. The stipulation as to forfeiture is to be 
considered as a double security given by J. to 
W. for the consideration money. 

3. Where, in such 'a case, W. applied for a 
provisional injunction, an order was made 
granting it, unless J. should within £0 days pay 
to W. the amount of the due and unpaid note, 
and his costs. 

[Cited in Goodyear v. Union India R. Co., 
Case No. 5,586.] 

The plaintiff [William W. Woodworth] filed 
his bill setting forth that as patentee under 
the Woodworth patent, as extended for seven 
years from December 27, 1842 (see the letters 
patent, etc., in Wilson v. Rousseau, 4 How. 
[45 U. S.] 658-668), he, on the 3d of July, 
1843, entered into an agreement with the de- 
fendant [Joseph Weed] under seal, whereby 
he granted to him a license to construct and 
use one of the Woodworth planing machines 
in the town of Ticonderoga, Essex county, 
for which the defendant agreed to give his 
promissory notes, in ail, amounting to S400, 
two for §50 each and three for $100 each, to 
be payable at different and specified times; 
the defendant further agreeing "that in case* 
said notes were not paid when they or either 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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of them fell due, then the said license and 
permission should be void and the same 
should revert to said Woodworth." The bill 
also set forth, that the defendant, soon after 
making the agreement, constructed one of 
the machines in the town of Ticonderoga and 
had ever since had it in use; that he exe- 
cuted and delivered his notes for the several 
amounts, and payable at the several times 
specified in the agreement; and that four of 
the notes, amounting to $300, were due and 
unpaid. The bill charged that the license 
and permission to use the machine had be- 
come void, and that, according to the terms 
and conditions of the license, the defendant 
had no longer any right to use it, and prayed 
for an injunction to restrain its use. The 
plaintiff now applied, on the bill, for a pro- 
visional injunction. The defendant opposed 
the application, on affidavits setting forth 
that he was the owner of a large amount of 
real property in Essex county, and was worth 
§10,000 over and above all his liabilities. 

William H. Seward, for plaintiff. 

David Buel, Jr., for defendant, urged that 
the plaintiff ought to exhaust his remedy at 
common law to enforce payment of the notes, 
before an injunction could issue under the 
stipulation of forfeiture contained in the 
agreement. 

NELSON, Circuit Justice. From the terms 
of the agreement the license was forfeited the 
moment one of the notes became due and 
was unpaid, and it was optional with the 
plaintiff to resort to his remedy at common 
law to enforce the collection of the notes, or 
to treat the rights of the defendant as for- 
feited under the stipulation in the agreement. 
The stipulation is to be considered as a 
double security given by the defendant to the 
plaintiff for the payment of the consideration 
money. An order must be entered granting 
an injunction, as prayed for in the bill, un- 
less the defendant, within sixty days from 
the service upon him of a copy of the order, 
pay to the plaintiff the principal and interest 
due upon the notes mentioned in the bill, 
which have already fallen due, and the plain- 
tiff's costs. 

[For other cases involving this patent, see mote 
to Bicknell v. Todd, Case No. 1,389.] 
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WOODWORTH v. WILSON. 

[Cited in Smith v. Mercer, Case No. 13,078. 
Nowhere reported; opinion not now accessible.] 



WOOD & LIGHT MACHINE CO., In re. 
See Case No. 4,534. 

WOODY (O'BRIEN v.). See Case No. 10,- 
398. 

WOOLBRIDGE (WEBSTER v.). See Case 
No. 17,340. 
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WOOLCOCKS v. MANY et al. 

[9 Blatchf. 139; 5 Fish. Pat. Cas. 72.] i 

Circuit Court, S. D. New York. Sept. 20, 187L 

Infringement op Patent— Speaking-Tube Whis- 
tles. 

The first claim of the letters patent granted, 
May 24, 1870, to Thomas J. Woolcocks, for an 
"improvement in speaking-tube whistles," name- 
ly, "in combination with the cylindrically form- 
ed barrel A, the stem F, haying the reacting 
spring G attached to it, and operating on the 
outside of the barrel, as hereinbefore described, 
and for the purposes set forth," is infringed by 
a combination consisting of the barrel, stem and 
spring, the spring being attached to the stem, 
and operating on the outside of the barrel, and 
the barrel being octagonal instead of cylindrical, 
the combination being, in all other respects, the 
same, and the octagonal form possessing all the 
advantages of, and being the equivalent of, the 
cylindrical form, as contradistinguished from the 
previous square form. 

[This was a bill in equity by Thomas J. 
Woolcocks against Francis Many and oth- 
ers.] 

[Final hearing on pleadings and proofs. 
Suit brought upon letters patent [No. 103,406] 
for an "improvement in speaking-tube 
whistles," granted to complainant May 24, 
1870. A description of the invention and 
the claims will be found in the opinion of the 
court, and will be readily understood by 
reference to the engravings. In the infrin- 
ging device, the barrel marked A was octag- 




onal in form, but the spring, Gr, was placed 
on the outside; while, in the tubes made 
prior to the complainant's patent, the barrel 
was square, and the spring was placed with- 
in it.] 2 

Charles F. Blake, for plaintiff. 
Jonathan Marshall, for. defendants. 

BLATCHFORD, District Judge. This suit 
is founded on letters patent granted to the 
plaintiff, May 24, 1870, for an "improve- 
ment in speaking-tube whistles." The pat- 
entee, in his specification, says: "My inven- 
tion relates to certain improvements in the 
manufacture of speaking-tube whistles, for 
which a patent was granted to myself and 
partner, May 4, 1852, and extended for the 
term of seven years, from and after the 4th 
of May, 1866. In the invention thus pat- 

i [Reported by Hon. Samuel .Blatchford, Dis- 
trict Judge, and by Samuel T. Fisher, Esq., 
and here compiled and reprinted by permis- 
sion. The syllabus and opinion are from 9 
Blatchf. 139, and the statement is from 5 
Fish. Pat Cas. 72.] 

2 [From 5 Fish. Pat Cas. 72.] 
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ented, the barrel was made square, and the 
spring attached to the rod operating the 
whistle secured to the inside of the barrel, 
thus making it difficult to get at the whistle 
to repair, should the spring break, and at 
the same time requiring a large unsightly 
barrel, or box (more properly) to admit of 
the working of the spring thus arranged 
within it." He states, that his invention 
consists, "first, in applying the spring to the 
rod or stem, for operating the whistle, on the 
outside of the cylindrical barrel, so as to be 
accessible at all times for repairing, without 
taking the whistle barrel to pieces; second, 
in forming a solid flange or hinge to the edge 
of the valve or top plate of the whistle, for 
supporting or holding the spring, rod or 
stem, when attached thereto, in contradis- 
tinction to the old method of making the 
valve plate of the whistle by soldering an 
independent flange or hinge thereto." Fig- 
ures of drawings accompany the specifica- 
tion, and it gives a description of the con- 
struction of the parts of the apparatus which 
embody the improvements. The barrel or 
box which contains the whistle is stated to 
be cylindrical in form, in contradistinction 
to being square. , The invention covered by 
the patent of -1852 is the introduction of an 
alarm valve or whistle into the speaking 
tube. This valve closes the mouth of the 
tube, when the tube is not in use, being held 
to its place by a spring. There is a mouth 
piece at each end of the tube. Immediate- 
ly behind the mouth piece is a chamber con- 
taining the valve. The valve is a hollow 
disc, formed so as to produce a whistling 
noise by means of an orifice through it, 
whenever a strong current of air is impelled 
through. The valve is attached to a spindle, 
which has a handle worked from the out- 
side, so as to raise the valve against the ac- 
tion of the spring, when it is desired to use 
the tube. The person desiring to speak 
raises the valve, and blows through the 
tube, and thus sounds the whistle at the 
other end, and attracts the attention of the 
person to be spoken to, who, by raising the 
valve at his end, enables a conversation to 
be held through the tube. The patent of 
1852, represents the barrel or box containing 
the valve as being square in form, and the 
spring as being coiled around the spindle 
inside of the barrel. In the patent of 1870, 
the upper one of the two concave perforat- 
ed discs which form the valve-whistle, has 
around it a marginal flange, which, at one 
side, is doubled in width, so as to form a 
solid hinge piece, to which the stem or 
spindle for operating or raising the valve 
may be attached. The specification states, 
that, previously, the hinge piece had been 
formed separately and soldered to the edge 
of the flange, and that then the stem or spin- 
dle was soldered to the hinge piece. In the 
patent of 1870, the spring for keeping the 
valve shut, is a spiral spring, coiled around 
the stem on the outside of the barrel, and 



thus accessible at all times for repairs. The 
claims of the patent of 1870 are as follows: 
"(1) In combination with the cylindrically 
formed barrel A, the stem F, having the 
reacting spring G attached to it, and operat- 
ing on the outside of the barrel, as herein- 
before described and for the purposes set 
forth. (2) The disc B, having a solid flange 
D and hinge piece E attached thereto, as 
hereinbefore described, and for the purposes 
set forth." 

The speaking tube sold by the defendants, 
and alleged to infringe the patent, has, in 
combination with a barrel containing the 
valve, the stem, having attached to it a re- 
acting spring, operating on the outside of 
the barrel, such combination being, in all 
respects, the same as that covered by the 
first claim of the patent, except that, in the 
defendant's tube, the barrel or box is oc- 
tagonal, instead of cyUndrical. But, in the 
combination, the octagonal form, as contra- 
distinguished from the previous square form, 
•is the equivalent of the cylindrical form, as 
contradistinguished from the previous 
square form. The evidence shows that the 
octagonal form possesses all the advantages 
which the cylindrical form has. There can 
be no doubt, therefore, that the defendant's 
tube infringes the first claim of the plain- 
tiff's patent. 

The infringement of the second claim is 
not established. The mode used by the de- 
fendants, of attacfiing the stem to the valve, 
appears to be a mode that was used for that 
purpose in making tubes under the patent of 
1852, before the plaintiff made his inven- 
tions covered by the patent of 1870, and not 
to be the mode described by the plaintiff in 
that patent 

The defence that the plaintiff abandoned 
his inventions is not made out. There must 
be a decree for the plaintiff, for a perpetual 
injunction, and an account of profits, as 
respects the first claim of the patent. 

Case Wo. 18,OS5. 

WOOLDRIDGE v. THOMAS. 

[Nowhere reported; opinion not now accessi- 
ble.] "- - 



WOOLDRIDGE (THOMAS v.)w See Case 
No. 13,918. 



Case No. 18,026. 

"WOOLEN et al. v. NEW YORK & ERIE 
BANK. 

[12 Blatchf. 359.] i 

Circuit Court, N. D. New York. Oct. 13, 18741 

Liabilities op Bank — Collection op Draft — 
Delivery op Bills op Lading. 

1. W., a banker at Indianapolis, sent to a 
bank at Buffalo a draft drawn on B., who re- 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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sided in Buffalo, and bills of lading for some 
lumber, in a letter stating that he inclosed, for 
collection and remittance of proceeds, the draft 
and the bills of lading. The draft was drawn 
by 0. on B., and was payable 15 days after 
date, and was endorsed by M., and then, by 
special endorsement by W., to the cashier of 
the bank, "for collection." By the terms of the 
draft, the drawer, endorsers and acceptor waiv- 
ed presentment for payment and notice of pro- 
test and non-payment. The bills of lading set 
forth C. as the shipper of the lumber, and 
were dated at times two or three days prior to 
the- date of the draft, and were endorsed by 
C., by M., and by W. The draft was accepted 
by B., and the bank delivered the bills of lad- 
ing to him. B. failed before the maturity of- 
the draft. The lumber had been sold by G. to 
B., and the draft was for the purchase price, 
and was discounted by W. for C. on the se- 
curity of the bills of lading, as collateral. By 
ordinary course, the lumber would reach Buf- 
falo eight days before the maturity of the draft. 
W. brought suit against the bank to recover the 
amount of the draft, on the ground that the de- 
fendant violated its duty by delivering the 
bills of lading before the collection of the draft. 
Held, that the bank was not liable. 

2. -The drawee was entitled to the bills of lad- 
ing, on accepting the draft, as the draft was 
drawn on time. 

[Cited in Walters v. Western & A, K. Co., 63 
Fed. 392.] 

[This was an action by William W. Woolen 
and Willis S. Webb against the New York 
& Erie Bank to recover the amount of a 
draft] 

William H. Gurney, for plaintiffs. 
Edward R. Bacon, for defendant. 



WALLACE, District Judge. This action 
was tried before the court, without a jury. 
The plaintiffs, bankers at Indianapolis, Indi- 
ana, sent to the defendant, a bank at Buf- 
falo, New York, on the 28th of October, 1872, 
a letter, stating that they enclose, for col- 
lection and remittance of proceeds, a draft 
upon one Bugbee, and. bills of lading for 
eight ear loads of lumber. The draft en- 
closed is dated October 26th, 1872, is drawn 
by Coder & Co. upon Bugbee, is payable 
fifteen days from date, and is endorsed by 
one Mayhew, and then, by special endorse- 
ment, by the plaintiffs, to the defendant's 
cashier, "for collection." By the terms of 
the draft, the drawers, endorsers, and ac- 
ceptor severally waive presentment for pay- 
ment and notice of protest and non-payment. 
The bills, of lading respectively set forth, 
that Coder & Co., at times two or three days 
prior to the date of the draft, have shipped, 
at places therein specified, certain car loads 
of lumber, to be delivered, to them at Albany, 
New York, and are severally endorsed upon 
the back by Coder & Co., by Mayhew, and by 
the plaintiffs. No business dealings had 
ever taken place between the plaintiffs and 
the defendant prior to this transaction, ex- 
cept a few days previously, when the plain- 
tiffs had sent to the defendant a similar 
draft, drawn by and upon the same parties, 
with similar bills of lading and endorse- 
ments, with instructions, by letter, to "de- 



liver the shipping bills on acceptance of the 
draft." Bugbee, the drawee, resided at 
Buffalo. Upon receiving the draft first men- 
tioned, the defendant presented it for ac- 
ceptance to Bugbee, he accepted it, and 
thereupon, at his request, the defendant de- 
livered to him the bills of lading. Bugbee 
failed before the maturity of the draft It 
is admitted, that the lumber mentioned in 
the bills of lading had been purchased by 
Bugbee, of Coder & Co.; and that the draft 
was drawn for the purchase price of the 
lumber, and was discounted by the plaintiffs 
for Coder & Co., on the security of the bills 
of lading, as collateral. It is also admitted, 
that, by the ordinary course of transporta- 
tion, the lumber was due at its destination 
eight days prior to the maturity of the draft. 
The plaintiffs insist that the defendant vio- 
lated its duty by delivering the bills of lad- 
ing before the collection of the draft, and 
bring this action to recover of the defendant 
the amount of the draft. 

Bills of exchange are negotiated upon the 
security of bills of lading appended to them, 
so frequently, and the rights and obligations 
of parties thereto constitute such an impor- 
tant subject of consideration in commercial 
communities, that it seems remarkable that 
the questions involved in this case have not 
been settled by numerous adjudications. 
Such, however, does not seem to be the fact, 
and the case must be determined as res 
nova. By receiving a draft for collection, 
the band receiving becomes the agent of the 
owner, and, in the discharge of its obliga- 
tions as such, is bound to present the same 
for acceptance without unreasonable delay, 
and to present the same for payment at its 
maturity; and, if not accepted, or not paid 
when presented, it must take such steps, by 
protest and notice, as are necessary to charge 
the drawer and endorser. While, ordina- 
rily, it is not necessary to present a draft 
for acceptance, presentment and demand of 
payment at maturity, with due notice and 
protest, if not paid, being sufficient to hold 
the drawer and endorser, this rule does not 
obtain as to a collecting agent, but prompt 
presentment for acceptance is required, so 
that, in case of non-acceptance, the owner 
can resort immediately, and before matu- 
rity, to the drawer. Allen v. Suydam, 17 
Wend. 368, 20 Wend. 321. Upon failure to 
discharge this duty, the receiving bank be- 
comes liable as for negligence, for any dam- 
ages resulting from the default 

in the present case, the defendant was 
absolved from the duty of presenting for 
payment, and of protesting and giving notice 
of non-payment of the draft, these steps 
having been waived by the express terms of 
the draft, to which waiver the plaintiffs, as 
endorsers, were parties. 

The rights and obligations of the parties, 
if the draft alone had been forwarded, hav- 
ing been ascertained, it remains to consider 
how far they are changed by the instructions 
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contained in the letter, and those implied 
from the transmission of the hills of lading 
in conjunction with the draft. As between 
the parties here, the facts, that the lumber 
had been sold by Coder & Go. to Bugbee, 
that the draft they had drawn on Bugbee 
was for the purchase price of the lumber, 
and that the plaintiffs had discounted it for 
Coder & Co., upon the bills of lading as col- 
lateral security, are not material, except so 
far as notice of these facts was furnished 
to the defendant by the letter and its con- 
tents, because, except from this source, the 
defendant had no knowledge of them. 

The instruction in the letter, to collect the 
draft and remit its proceeds, is not control- 
ling. Had the draft alone been enclosed 
with such instructions, the duty of collecting 
it would not have devolved on defendant. 
Its duty would only have been to present it 
for acceptance, and, if acceptance was re- 
fused to protest and give due notice, and, 
if paid, to remit its proceeds. If its duly in 
the premises had not been restricted by the 
terms of the draft, it would not have been 
obligatory upon the bank to enforce collec- 
tion by legal proceedings, but only so to ful- 
fil its trust as to enable the owner of the 
draft to enforce promptly and completely his 
cause of action against the drawer and en- 
dorser. And if, instead of delivering them 
to Bugbee, it had retained the bills of lading 
until default in payment of the draft, its 
whole duty in regard to them would .have 
been discharged by returning them to the 
plaintiffs. That some duty in reference to 
the bills of lading was imposed on the de- 
fendant, which would not have been required 
had the draft alone been sent, is evident; 
otherwise, their transmission is deprived o£ 
all significance; but, whether that duty was 
to retain them until payment of the draft, or 
only until it was accepted by Bugbee, cannot 
be determined from the language of the let- 
ter. The direction to collect is, in legal ef- 
fect, not one to enforce collection, but to re- 
turn the bills of lading to the plaintiffs; and 
upon what contingency is not specified. Re- 
sort must, therefore, be had to the instru- 
ments enclosed in the letter, to ascertain 
the rights of the parties and the duty of the 
defendant in regard to them. These instru- 
ments are to be read and construed together. 

The draft is drawn by a person who has 
consigned lumber to himself at Albany, and 
transferred his title to it by endorsing the 
bills of lading to another, who has likewise 
endorsed the draft and bills of lading to the 
plaintiffs, who have endorsed both instru- 
ments to the defendant The drawee re- 
sides at the city where the defendant trans- 
acts its business, and the lumber, by ordi- 
nary course of transportation, will reach a 
distant market several days before the draft 
matures. It is evident that the draft orig- 
inated from the shipment of the lumber, was 
negotiated on the credit of that shipment, 
and that the parties to it intended that the 
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defendant should deliver the bills of lading 
to the drawee upon his compliance with the 
conditions of the agreement under which the 
lumber was shipped. What those conditions 
were must be determined by the draft and 
bills of lading only, and must resolve them- 
selves into one of two alternatives. Either 
the drawer had consigned the lumber on his 
own account, to be sold for him by the 
drawee, and drawn upon the latter for an 
advancement on the consignment, or ths 
drawer had sold the lumber to the drawee, 
and drawn upon him for the purchase price. 
On the first supposition, the drawee was un- 
der no obligation to accept the draft until he 
received the property consigned; on the sec- 
ond, the fact, that the draft was payable 
fifteen days after date, indicated that the 
sale was on a credit of that time. If the 
sale was on credit, the drawee was entitled 
to a delivery of the property, and to require 
him to pay for it on delivery would be to re- 
pudiate the agreement for credit. Upon ei- 
ther hypothesis, the drawee was entitled to 
the property as the consideration of his ac- 
ceptance of the draft. If such was his right, 
evidently, the drawer, endorser, and owners 
of the draft had no interest in the bills of 
lading, except so far as they were security 
for the acceptance of the draft; and it was 
reasonable to infer that they were forward- 
ed to the defendant to retain or return, in 
ease acceptance was refused. 

To sustain a recovery here, it must be held, 
that the facts implied that the plaintiffs 
were the owners of the lumber, and pro- 
posed .to transfer it to Bugbee on payment 
of the draft, and had constituted the defend- 
ant their agent to consummate this transfer. 
If the draft had been payable at sight, this 
theory would seem reasonable. But, the cir- 
cumstance, that the draft was on time, is a 
very material one. It is difficult to appre- 
ciate why time was to be given to the 
drawee, unless to enable him to realize funds 
for its payment from the property on ac- 
count of which it was drawn. If , it had 
been payable at sight, there would be no 
room for the inference that the lumber was 
sold on credit, or that the drawee was en- 
titled to the property in order to realize from 
it. If the draft had been payable ninety 
days after date, surely it would not be rea- 
sonable to infer, that, for nearly that length 
of time, the property was to remain at its 
destination, with charges for storage or de- 
murrage accumulating upon it, and the legal 
title to it controlled by a corporation in a 
distant city, which, awaiting the payment of 
the draft, was under no duty to protect, and 
possessed no right to dispose of, the proper- 
ty. The cogent inference would be, that the 
drawee was to have possession upon accept- 
ance, for the purpose of using the property 
and meeting his acceptance. If such would 
be the legal presumption had the draft been 
payable, in ninety days, would the presump- 
tion change if it had been payable in sixty 
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days, in thirty days, or in a shorter time? 
If so, where is the line of distinction to be 
found? Unless it can be ascertained, by 
some test capable of certain and general ap- 
plication, any such distinction must be re- 
jected. Such a test is found, if the distinc- 
tion depends upon the consideration wheth- 
er the draft is on time or at sight; and the 
only reasonable and certain rule must be 
held to be, that, if the draft is on time, ac- 
ceptance by the drawee is conditioned upon 
a transfer of the property against which it 
is drawn. 

My conclusion, therefore, is, that the de- 
fendant had a right to assume that the duty 
confided to it was to procure acceptance of 
the draft, and, upon acceptance, to deliver 
the bills of lading to the drawee, or, if ac- 
ceptance was refused, to protest and give 
notice thereof to the plaintiffs, retaining the 
bills of lading until the maturity of the 
draft, unless instructed before then to re- 
turn them. This conclusion is sustained by 
the case of Lanf ear v. Blossman, 1 La. Ann. 
148. It is there held, that, where the holder 
of a bill of exchange which had been nego- 
tiated with a shipping bill appended to it, 
payable at a specified time after date, re- 
fused to deliver the bill of lading to the 
drawee on his accepting the draft, and, for 
that reason, the drawee refused to accept, a 
protest was made without reason, and the 
drawer of the draft was discharged. This 
is the only reported case which I have been 
able to find, except one at nisi prius, in the 
first circuit, where a verdict was ordered for 
the plaintiffs, upon facts similar to those 
here. The opinion in Lanfear v. Blossman 
is an elaborate and very able one, and is en- 
titled to greater weight, as an authority, 
than a decision upon first impression at cir- 
cuit. I, therefore, hold, that the defendant 
was guilty of no negligence in delivering the 
bills of lading to Bugbee, and order judg- 
ment for the defendant 
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WOOLF et al. v. The ODER. 

[2 Pet. Adm. 261.] i 

District Court, D. Pennsylvania. 1802. 

Seamen's Wages. 

Voyage broken up by seizure for debt. Extra 
wages claimed, and also the expenses of the 
mariners on shore demanded. One month's ex- 
tra pay allowed. 
[Cited in Phillips v. The Thomas Scattergood, 
Case No. 11,106; Niphon's Crew, Id. 10,- 
27T; Nevitt v. Clarke, Id. 10,138; The 
Maria, Id. 9,074; The Esteban De Antunano, 
31 Fed. 925; The Frank and Willie, 45 Fed. 
490.] 
[Cited in Van Beuren v. Wilson, 9 Cow. 164.] 

A voyage was broken up by a seizure for the 
debts of the owner. A claim for the wages, 
pro tanto, to the time of seizure was brought 

i [Reported by Richard Peters, Jr., Esq.] 



forward and allowed. Two months' pay in 
addition were also claimed, under a practice 
in such cases: damages for the seamen's 
boarding and expenditures were also de- 
manded. 

THE COURT not being satisfied entirely 
with the allegation, that the seamen were 
about returning to Europe, granted only one 
month's additional pay, it appearing, that al- 
though they were foreigners by birth, they 
had for some time past sailed out of Amer- 
ica. THE COURT held, that the granting this 
additional pay, was discretionary, both in 
quantum and principle. It varies in amount, 
according to distance from home, or the cus- 
toms of different nations, and must entirely 
be controlled by circumstances. There have 
been frequent claims for damages, including 
boarding, loss of time, &c. while suits for 
seamen's wages were depending; but the 
judge said he had not been in the practice 
of giving damages; he perceived it was often 
done in foreign admiralty courts, and in 
many cases it would be just and proper; but 
it should be gone into with caution, and only 
where unwarrantable delay was produced by 
the fault of the owner or master. Seamen 
are often stimulated to litigation by land- 
lords, who would, in such cases, be the only 
gainers, by damages allowed on account of 
boarding, &c. Suits for mariner's wages are 
seldom protracted. When they are legally 
and necessarily delayed, it will be most bene- 
ficial, both for commerce and the seamen, 
that they should leave their affairs in the 
hands of an agent, and prosecute their em- 
ployment at sea. 
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WOOLFOLK v. MURRAY. 

BRYAN v. SIMS. 

[10 N. B. R. 540.] i 

District Court, D. Georgia. 1874. 

Bankruptcy Proceeding — Ouster of State 

Court's Jurisdiction— Homestead and 

Exemption Rights. 

1. When the United States courts, under the 
bankrupt act of 1867 [14 Stat. 517], have ac- 
quired jurisdiction of the estate of a bankrupt, 
the state courts lose jurisdiction of all claims 
against him provable under the bankrupt act, 
except specific liens upon his property, and legal 
or equitable claims of title thereto; and the 
homestead and exemption provisions of the con- 
stitution of 1868 of Georgia do not create such 
a specific lien upon, or title to his estate, in 
favor of his family, as may be heard and ad- 
judicated by the state courts pending the pro- 
ceedings in bankruptcy. 

2. Whether said claim is such a debt in favor 
of the family, as may be proven before the 
bankrupt court, independently of the exemption 
granted by the bankrupt law to the bankrupts, 
it is for that court alone to decide. 

The following are the material facts in 
these two eases: 

No. 1: Mrs. [Gertrude J.] Woolfolk ap- 
plied for an exemption of her husband's land 

i [Reprinted by permission.] 
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as a homestead for herself and children, and 
the cause came before the superior court by 
appeal. [Joseph E.] Murray, as trustee for 
her husband's creditors, and certain of the 
creditors below, and on the appeal, object- 
ed to the setting apart of the homestead, up- 
on the following grounds: First. Prior to 
her application, the husband was adjudged 
a bankrupt in the district court of the United 
States, and all his property, including this 
sought to be set apart as a homestead, by 
order of said United States district court, 
passed into the hands of the United States 
marshal, and he had it when this applica- 
tion was filed; and before the hearing before 
the ordinary, said property had been, ac- 
cording to the bankrupt* act, conveyed to 
Murray, as trustee as aforesaid, which con- 
veyance, by relation back, is older than this 
application, and therefore the ordinary had 
no jurisdiction over the matter. Second. 
Because the husband claimed the exemption 
allowed him under the bankrupt act, and 
had been allowed the same. These objec- 
tions were demurred to. The demurrer was 
overruled, and that is assigned as error. 

No. 2: This was ejectment by [C. C] 
Sims against Benjamin D. Bryan, for cer- 
tain land in said county. It was admitted 
that defendant was in possession of the 
premises when the suit was begun, and yet 
that William Bryan was in possession and 
owned the premises on the 19th of Decem- 
ber, 186S, and filed his petition to be adjudg- 
ed a bankrupt on that day, and put this 
property in his schedule; that his wife 
knew that he intended making his applica- 
tion in bankruptcy when she filed her peti- 
tion for exemption of homestead, and that 
the premises would rent for four hundred 
dollars per annum. Plaintiff read in evi- 
dence a deed of assignment from Hasselton, 
register in bankruptcy, to Holtzclaw, made 
the 25th of January, 1869, conveying to 
Holtzclaw, as assignee, all William Bryan's 
property, which he owned on the 19th of De- 
cember, 1868. He then read in evidence a 
deed from Holtzclaw, assignee, to plaintiff, 

for said premises, made on the day of 

, 1869, and here the plaintiff closed." 

Defendant showed that, on the 16th of De- 
cember, 1S6S, William Bryan's wife applied 
for a homestead, etc., which was granted to 
her by the ordinary of said county, on the 
28th of December, 1868. It was admitted 
that Holtzclaw and Sims (the purchaser at 
this sale) had actual notice at the time of 
the sale, that these premises had been set 
apart to Mrs. Bryan and her children as a 
homestead; that Benjamin D. Bryan was 
but her tenant; that she "was the real de- 
fendant, and that William Bryan was not 
yet discharged in bankruptcy. Holtzclaw 
testified that he was not appointed assignee 
till after the 28th of December, 1868, and 
gave notice at the sale of this homestead, 
but stated also that the purchaser would get 
a good title, and plaintiff bid off the prop- 
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erty at one thousand dollars. He further 
testified that William Bryan had two hun- 
dred and two and a half acres of land, in- 
cluding his dwelling and outhouses and per- 
sonalty, worth in the aggregate two thou- 
sand six hundred dollars, allowed to him as 
exempt by the bankrupt register. Defend- 
ant's counsel asked the court to charge the 
jury, that the judgment of the ordinary was 
conclusive as to Mrs. Bryan's rights; that 
the deed "of assignment to Holtzclaw con- 
veyed only the right, title, and interest in 
the property which William Bryan had at 
the date of his application for bankruptcy, 
subject to, and affected by all the equities 
and incumbrances existing against it in the 
bankrupt's hands, and this rule applies to 
purchasers at his sale. . If this property had 
been set apart as a homestead before said 
assignee's sale, the verdict should be for de- 
fendant. The court charged the jury, that 
the voluntary taking of the exemption by 
the bankrupt, under the bankrupt act, de- 
feated the wife's right to a homestead; that 
the petition in bankruptcy being filed first, 
the ordinary had no jurisdiction in the prem- 
ises, and the purchaser, at the assignee's 
sale, got a good title against the wife and 
children. The jury found for the plaintiff, 
for the premises in dispute, and one thou- 
sand two hundred dollars for mesne profits. 

Lyon, De Graffenreid & Irving and Phil. 
Cook, for plaintiff in error. 

Lanier & Anderson, Hunter, Jemison & 
Nesbit, Nesbits & Jackson, and S. Rogers, for 
defendant in error. 

Prior petition in bankrupt court ousted or- 
dinary's jurisdiction. Bankrupt Act 1867 (by 
Bice) p. 43; General Clause 34, p. 45; Clause 
46; Code Ga. 1873, tit "Homestead & Ex- 
emption," § 2013; Act 1868. AH bankrupt's 
property passed to assignee from date of ap- 
plication. Bice, Manual, p. 49, els. 63, 64. 
Bankrupt law paramount to homestead pro- 
visions. Const. U. S. art. 7, § 2; Const. Ga. 
art 11, § 1; James, Bankr. Law, 13; Am. 
Law T. (Jan., 1871) 14; In re Barrow [Case 
No. 1,057]; In re Black [Id. 1,457]; Scofield 
v. Moorhead [Id. 12,510]; Phipps v. Morrow 
[49 Ga. 37], last term. He elected his exemp- 
tion. 41 Ga. 180; In re Askew [Case No. 
585]. Ordinary had no jurisdiction. [Tay- 
lor v. Carryl] 20 How. [61 U. S.] 601; James, 
Bankr. Law, 13; Gay. 66; 30 Ga. 69; 13 
Ga. 10; 7 Ga. 362; 12 Ga. 424; [Den v. Turn- 
er] 9 Wheat [22 U. S.] 541; 11 Ga, 453; 
Lumpkin v. Eason [44 Ga. 339], this term. 

McCAT, District Judge. Very clearly, the 
rights of the bankrupt to an exemption, or 
rather the quantity of his property that he 
is permitted to hold exempt from the claims 
of the assignee, is to be determined by the 
bankrupt law and the bankrupt court The 
jurisdiction of the United States over the 
subject of bankruptcy, is plenary. Const. U. 
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S. art 1, § 8, par. 4. Tlie only doubt there 
can be, on the facts of this record, is whether 
our law does not give the wife and family 
such a specific interest in and lien upon the 
property of the bankrupt— not for his but 
for their sake— as is saved by the bankrupt 
law itself. That law does not pretend to 
take, as the property of the bankrupt, any- 
thing which is not legally and equitably his; 
nor does it contemplate interfering with 
specific liens third persons may have, under 
the lavs of the state, upon property included 
within the schedule. 

Our constitution, on the subject of home- 
steads, and the act of 1868, indicates, very 
clearly, that something more is meant by the 
homestead provisions than a mere exemption 
of the debtor's property from levy and sale. 
The constitution provides that the general 
assembly shall enact laws for the full and 
complete protection and security of the same, 
to the sole use and benefit of the families 
aforesaid. Const, art. 7, § 1. And the act 
of 1868, to carry this provision of the consti- 
tution into effect, provides for the applica- 
tion, by a next friend of the wife, apart from 
the husband. The act, too, clearly contem- 
plates that, after the laying off of the home- 
stead, it shall become the property of the 
wife. She is authorized to sue for trespasses 
upon it, and, at her death, provision is made 
for its disposition, as though it were not the 
property of the husband at all. Act 1868 
(Pamph.) p. 27. 

But it is very clear that until it is laid off, 
there is no property, or right of property in 
the family. The right of the wife and fam- 
ily to a homestead does not stand on the foot- 
ing of an equitable title or lien, which fol- 
lows the property into the hands of a pur- 
chaser with notice. It is a right which de- 
pends for its existence upon the judgment of 
the court. We have held in the case of Bliv- 
ins v." Johnson [40 Ga. 297] December term, 
1870, that when the application had been 
made, when there was a lis pendens, a pur- 
chaser at sheriff's sale, under notice, bought 
subject to the judgment. But we have not 
held that any purchaser, at any time, who 
bought the property with the notice that the 
wife had no homestead, bought subject to it. 
It follows, from the very nature of the thing, 
that the wife can have no title or lien, be- 
cause not only her right to it, but the num- 
ber of acres, and the location of it, are de- 
pendent upon the judgment of the court. 
Indeed, her right depends largely upon her 
application. Thousands of wives and fami- 
lies do not apply for it. Indeed the main and 
only object of the law is to interfere for the 
protection of the family against creditors 
who, if they were permitted full sway, 
would render the family homeless, and often 
throw them upon the public for support. It 
is clear to us, therefore, that this right of the 
wife is no title, lien, or incumbrance upon 
the husband's property, until it has been ap- 
propriated by a judgment. If this be so, the 



jurisdiction over it passes, in ease of the 
bankruptcy of the husband, to the federal 
eourt We have, in the case of Hardeman v. 
White (unreported), analogized this right of 
the wife to the ease of a preferred or prior 
debt, and we have spoken of the proceedings 
as a mode provided by law for its recovery. 
Perhaps this is the correct view of it. 

In my judgment, the true course for these 
wives is to present the claims before the 
bankrupt court, not as an exemption of the 
husband's property, but as a claim of their 
own against it, having, by the laws of Geor- 
gia, a preference over other claims against 
him. We have in this case allowed the deci- 
sion made at this term, in the case of Lump- 
kin v. Eason [44 Ga. 339], to be expressly 
questioned, and the questions argued with- 
out reference to that decision. We abide by 
the decision in that case. For myself, whilst 
I may not put the case upon the same ground 
as my brethren, I abide by the written brief 
statement then made of the ground of my 
concurrence. Judgment affirmed. 
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In re WOOLFORD. 

[4 Ben. 9; i 3 N. B. R. 444 (Quarto, 113),] 

District Court, S. D. New York. Jan., 1870. 

Examination of Bankrupt's Wife. 

A bankrupt's wife must attend before the reg- 
ister and submit to an examination, the same 
as any other witness, under section 26 of the 
bankruptcy act [of 1867 (14 Stat. 529)], and 
may be punished for contempt, under section 7, 
if she refuses to answer. 

2 [At a court of bankruptcy, held at the 
court-house in Catskill, in said district, on the 
17th day of January, A. D. 1870, before Mr. 
THEODORE B. GATES, register of said 
court in bankruptcy: 

[On the 23d day of November, A. D. 1869, 
Edwin EC. Crandell, the assignee in the above 
entitled matter [of Staats D. Woolford, a 
bankrupt], filed with the undersigned a writ- 
ten application for the examination of one 
George Titus, and Olive Woolford, wife of 
the said bankrupt, which said application 
was filed, with other papers, in the district 
clerk's office, on the 2d day of December, A. 
D. 1869, and to which reference may be had. 
Such proceedings were thereupon had that 
an alias order was granted, returnable before 
me at the court-house in Catskill, on the 7th 
day of January, 1870, which said order is 
hereto attached. 

[On the return day of said order, said Olive 
Woolford appeared by James B. Olney, her 
attorney, and filed the certificate and affida- 
vit, upon which the examination of said Olive 
Woolford was adjourned to the 17th day of 
January instant, when the said Olive Wool- 
ford appeared by her said attorney for the 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
2 [From 3 N. B. R. 444 (Quarto, 113).] 
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purpose of taking the objection, and did take 
the objection, that the bankrupt law does not 
give the register authority, nor does it vest 
in the court any power to require the wife 
of the bankrupt to appear and be examined, 
and that there were no sufficient grounds for 
such examination set out in the application 
for her examination. And her said attorney 
requested that such question might be certi- 
fied to his honor the district judge, for his 
decision. And I do so certify it] 

BLATCHFORD, District Judge. The wife 
of the bankrupt must attend and submit to 
an examination, the same as any other wit- 
ness, under section 26. If she does not at- 
tend, on being summoned, her attendance 
may be compelled by a warrant to the mar- 
shal, under which, she may be brought be- 
fore the register and detained until her ex- 
amination is concluded. If, when she comes 
or is brought before the register, she refuses 
to answer, she may, under section 7, be' pun- 
ished for contempt. 



WOOLHEIM (UNITED STATES v.). See 
Case No. 16,761. 
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WOOLLEN v. BANKER. 

[2 Flip. 33; 17 Alb. Law J. 72; 5 Reporter, 
259.] i 

Circuit Court, S. D. Ohio. May 23, 1877. 

Ohio Patent Right Note Law — Constitution- 
ality. 

By act of May 4, 1869 (state of Ohio), it is 
provided that "any note the consideration for 
which shall consist in whole or in part of the 
right to make, use or vend any patent inven- 
tion or inventions claimed to be patented, shall 
have the words 'given for a patent rightf 
prominently and legibly written or printed 
on the face of such note or instrument above 
the signature thereto, and such note or instru- 
ment in the hands of any purchaser or holder 
shall be subject to the same defenses as in the 
hands of the original owner or holder." Such 
a law impairs the value of patent right property, 
created by the constitution and laws of the 
United States, and is unconstitutional. 
[Cited in brief in Bell Tel. Co. v. Com. (Pa. 
Sup.) 3 Atl. 829. Disapproved in Herdic 
v. Roessler, 109 N. Y. 131, 16 N. E. 199. 
Cited in State v. Loekwood, 43 Wis. 405.] 

[Action by W. W. Woollen, administrator, 
against Peter P. Banker upon a promissory 
note. Upon a trial before Swing, J., and a 
jury, a verdict was rendered for the plain- 
tiff (case unreported). A motion for a new 
trial was heard by Mr. Justice SWAYNE.] 

James R. Challen, for plaintiff. 
Armpt Bros, and Chas. F. Gunckle, for de- 
fendant. 

SWAYNE, Circuit Justice. The plaintiff 
brought his action upon a promissory note of 

i [Reported by William Searcy Flip«in, Esq., 
and here reprinted by permission. 5 Reporter, 
259, contains only a partial repor£j 



?500, containing the words "given for a 
patent right" The defendant set up failure 
of consideration, for that the patent right 
was void for want of novelty, and of no 
value, relying upon the statute of Ohio, pass- 
ed May 4, 1869 (section 66, Ohio Laws, 93), 
which provides that "any note the considera- 
tion for which shall consist in whole or in 
part of the right to make, use or vend, any 
patent invention or inventions claimed to be 
patented .shall have the words 'given for a 
patent right' prominently and legibly writ- 
ten or printed on the face of such note above 
the signature, and such note or instrument in 
the hands of any purchaser or holder shall 
be subject to the same defenses as in the 
hands of the original owner or holder." 

The reply sets up that the plaintiff's in- 
testate purchased said note for value, with- 
out notice, before maturity. 

Upon a trial by a jury the defendant of- 
fered evidence to show that when the note 
fell due, and demand was made, he offered 
to return the patent right and cancel the ob- 
ligation. The court refused to admit the evi- 
dence, and defendant's counsel excepted. An 
exception was also taken to the refusal of the 
court to admit evidence that the patent was 
void for want of novelty, and of no value, 
and also to the charge of the court, because 
the jury were not instructed that the defend- 
ant was entitled to the same defenses against 
the plaintiff, although an innocent purchaser 
for value before maturity, as he would have 
against the original payee. 

These exceptions raise the question of the 
constitutionality of the statute of Ohio above 
quoted, and how much soever it may be dis- 
agreeable to this court to pronounce upon the 
unconstitutionality of a state statute before 
the supreme court of that state has done so, 
the merits of this case require such duty of 
us, and we cannot shrink from it. o 

A construction has been given to the stat- 
ute in one of its bearings by the supreme 
court of Ohio in State v. Peek, 25 Ohio St. 
29, in which the court say: "To construe the 
.phrases 'patent right,' 'patented invention,' 
and 'inventions claimed to be patented' as 
used in the act to mean machines manufac- 
tured under letters patent by the patentee or 
his assigns, would give to them not only an 
unusual, forced and unnatural import, but 
would seriously interfere with and injure the 
manufacturing interests and commercial pros- 
perity of the state, which cannot be presumed 
to have been intended by the general assem- 
bly in the passage of the act." 

That the constitution of the United States 
has conferred upon the congress the power 
"to promote the progress of science and the 
useful arts, by securing for limited time, to 
authors and inventors, the exclusive right to 
their respective writings and discoveries," by 
section 8, art. 1, is no more certain than that 
such power has been exercised by the enact- 
ment of patent laws, and that no state can 
limit, control, or even exercise the power. 
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Congress has not only regulated the manner 
in which a patent may be obtained, but it 
has prescribed the manner in which such 
right may be sold and conveyed, and has im- 
posed the penalties for the infringement 
thereof. The national government has, 
therefore, made a patent right, property. 
The patentee has paid the government for 
the monopoly, and it is bound to protect him 
and his assignee in the use and enjoyment 
of it. Any interference whatever by any 
slate, that will impair the right to make, use, 
or vend any patented article, or the right to 
assign the patent or any part of it, is forbid- 
den by the highest organic law. The statute 
in question is such an interference, and is 
unconstitutional. 

We are supported in this opinion by every 
■court that has had occasion to pass directly 
upon the question. Davis, J., in Ee Robin- 
son [Case No. 11,932], pronounced the In- 
diana law, similar in terms to the Ohio law, 
■clearly unconstitutional. The supreme court 
•of Indiana, in Helm v. First Nat. Bank, 43 
Ind. 167, held that as the federal government 
has continuously, from the adoption of the 
■constitution down to the present time, leg- 
islated on the subject of patents, and as, 
from the nature and subject of the power, it 
■cannot conveniently be exercised by the state, 
it must necessarily be exercised by the na- 
tional government exclusively, .and add: "We 
are of the opinion that the legislature of In- 
diana possessed no power to pass the statute 
under consideration, and it must, therefore, 
be held unconstitutional and void." And so 
in Hereth v. Merchants' Nat. Bank, 34 Ind. 
3S0, it was held that a maker of a promis- 
sory note in the hands of an innocent pur- 
chaser for value before due, could not be 
heard to plead fraud, or failure of considera- 
tion, although "given for a patent right" was 
in the body of the note, and that these words 
did not put the purchaser on his guard, or 
■convey any notice whatever; being equiva- 
lent to "value received." And so in Haseall 
v. Whitmore, 19 Me. 102; Smith v. Hiseock, 
14 Me. 449. 

There is no error in rejecting the evidence 
offered, nor in refusing to charge the jury 
as requested. The decision of the court he- 
low is sustained, and judgment may be en- 
tered on the verdict. Leave to have the 
cause certified to the supreme court refused. 
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WOOLLY v. The PERUVIAN. 

[3 Ware, 154; i 21 Law Rep. 153.] 

District Court, D. Massachusetts. May Term, 
1858. 

Lien on Vessel — Laborers and Material Men- 
Excavation of Trench for Launching. 

1. A trench excavated in front of the launch- 
ing ways of a ship, for the purpose of deepen- 
ing the water, does not make a part of the 

i [Reported by George F. Emery, Esq.] . 



launching ways, within the meaning of the act 
of the legislature of Massachusetts of 1855 
(chapter 231). 

2. And though this was necessary for the 
launching of the vessel, yet as the trench re- 
mains to he used for other vessels, this was 
not, within the meaning of the act, labor per- 
formed in launching the vessel. 

3. The general objects of the act are to give 
to material men, mechanics and laborers, a 
lien for all the materials and labor which go 
into the ship, constitute any part of it, and 
make up its entire cost. 

[Cited in Young v. The Orpheus, 119 Mass. 
184.] 

4. For this the law constitutes the ship a 
debtor, and it is what she naturally owes, and 
it would require the most express and un- 
equivocal language to extend the lien beyond 
this natural limit. 

In admiralty. 

5. J. Thomas, for libellant 

J. A. Andrew, for claimants. 

WARE, District Judge. This is a libel in 
rem against a new ship, the Peruvian, for 
labor performed in launching her. The li- 
bellant alleges that "by virtue of a contract 
with the builders he performed labor in the 
launching of said ship to the amount of $150, 
according to the schedule annexed to the 
libel, and that this labor was indispensable 
to the launching of the ship;" and after de- 
ducting all credits, there remains due to 
him $129, for which he claims under the 
law of the state a hen on the ship. . 

The answer of the claimants, who are pur- 
chasers of the ship, without admitting Jhe 
labor and services alleged in the libel, de- 
nies "that the same, if done, was of a kind 
or character entitling him to any hen or 
privilege on the ship." The actual perform- 
ance of the labor was proved at the hearing, 
and the amount claimed was not contested, 
if any thing can be recovered in this suit 
The ship was built at a yard in East Bos- 
ton, and the water was so shoal in front of 
the yard where she lay, that it was neces- 
sary to excavate the earth so as to give a 
greater depth of water to prevent her ground- 
ing as she left the ways. The amount of ex- 
cavation or dredging charged is fifty square 
yards at three dollars a yard. This lien is 
claimed under a statute of Massachusetts of 
1855 (chapter 231). The material portion of 
the act is the first section: "Whenever by vir- 
tue of any contract, expressed or implied, with 
the owners of any ship or vessel, or with the 
agent, contractors or sub-contractors of such 
owner or any of them, or with any person 
having been employed to contract, repair or 
launch any ship or vessel, or to assist them,— 
money shall be due to any person for labor 
performed and materials furnished in the con- 
struction, launching or repairs of, or for con- 
structing the launching ways for, or for pro- 
visions or other articles furnished for, or on 
account of any ship or vessel in this common- 
wealth,— such person shall have a lien on sucn 
ship or vessel, her tackle, apparel and fur- 
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niture, to secure the payment of such debt; 
which lien shall be preferred to all others 
thereon, except for mariners' wages, and shall 
continue until the debt be satisfied." The 
other parts of the act directing the measures 
to be taken to secure or perpetuate the lien, do 
not affect its nature or character. 

Whether the lien can be maintained, de- 
pends on the construction of the act. The 
claim is set forth in the words of the law. 
It is for money due by virtue of a contract for 
labor performed in launching the ship, with 
an allegation that it was a service indispen- 
sable for that purpose. The statute gives the 
lien for labor performed in the launching, and 
for labor or materials in constructing the 
launching ways. On a strict criticism of the 
words of the law, this labor cannot, perhaps, 
with entire propriety, be said to be labor done 
in the launching of the vessel." It was rather 
a service performed preparatory to the launch- 
ing, and whether it was a preparatory work of 
a kind that can justly be considered as con- 
templated by the legislature, seems to me to 
admit of a doubt. It is further argued by the 
libellants' counsel, that this dredging and ex- 
cavation of the earth may be considered as la- 
bor performed on the launching ways. But it 
seems to me to be an unnatural and forced 
meaning put on the words, to consider an 
artificial channel made in front of the ways, 
where the ship is received into the water, as 
part of the ways themselves. The lien is 
given for labor and materials for the ways, 
apparently contemplating only the wooden 
frame-work or cradle in which the ship rests. 
There appears to me, therefore, to be some 
difficulty in maintaining that the service 
claimed in this libel was of such a character 
as fairly comes within the meaning of the law. 

The statute is evidently drawn with care, 
and the manifest intention, I think, was to 
give to material-men and laborers, who have 
contributed by labor and materials to the con- 
struction of a ship, a lien for the price of ev- 
ery article which goes into and makes a part 
of her, and for every kind of labor that is 
performed upon or for her, until she passes 
into the element for which she is destined; in 
a word, for all, whether of labor or materials, 
which constitutes the proper cost of the ship. 
The statute creates a legal hypothecation of 
the thing, and makes the ship herself a debt- 
or; and when the precautions are taken re- 
quired by the other sections of the law, the lien 
adheres to her as a jus in re until the debt is 
paid, into whosesoever hands she may pass. 
But this, I think, is generally the whole intent 
of the law. The debt, for which this nexus is 
given, is the proper debt of the res, and is a 
property in the ship. To that extent the lien 
creditor is a quasi proprietor or owner. It is 
his own property, which he has never parted 
with, whether it is due for materials or labor. 
But it is his property in a qualified sense. The 
claimant or general owner has his rights also. 
He may pay the debt, or tender the pay, which 
will have the same legal effect, and then by 



operation of law, without any form of trans- 
fer, or the consent of the creditors, this special 
and qualified property passes to him in full 
and unqualified ownership. The lien does 
not necessarily or naturally extend to every 
thing furnished or done for or in reference to 
the ship, as for the price of tools supplied to 
mechanics and workmen, and used in doing 
the work. The legislature will not easily be 
supposed to have intended a lien for the price 
of these; because in that ease the payment 
would operate as a transfer of these tools to 
the owner as appurtenant to the ship. But 
the ship has had only the use of them, and for 
this use has paid in the price of the labor. 
Such things, though in a loose sense they>may 
be said to be furnished for the vessel, con- 
stitute no part of the ship, nor, like a boat or 
an anchor, are they a natural appurtenance to 
the ship. They will not, therefore, be suppos- 
ed to be within the intention of the legisla- 
ture, unless that intention is clearly express- 
ed. But if such a purpose is unequivocally 
expressed, I do not see why courts are not 
bound to carry that intention into execution, 
whatever their own opinion may be of the 
utility of the law. 

I should feel no difficulty in giving this in- 
terpretation as expressing the general inten- 
tion of the legislature, that is, that the lien ex- 
tended to all the materials and all the labor 
that made up the entire cost of the ship, and 
no farther, but for a single clause in the law. 
That gives a lien for labor and materials "for 
constructing the launching ways." Yet the 
launching ways constitute no part of the ship, 
nor are they in any way appurtenant to her 
after she is afloat. They are necessary, it is 
true, for the launching, and so, in some sense, 
may be said to be furnished for the ship and 
to make a part of her cost But the same may 
be said of the tools of the workmen, and for a 
like reason the lien may be claimed as ex- 
tending to them. The Kearsarge [Case No. 
7,634]. But in each case, on the other hand, 
the ship has had only the temporary use of 
these things. The tools remain for further 
use, and the timbers, of which the launching: 
ways are made, are preserved to be used for 
launching other vessels. The price of these 
does not go into the cost of the vessel. All 
that the ship naturally owes to the launching: 
ways is for their temporary use and the labor 
of putting up the frame-work. This being for 
the special benefit of the ship, is a proper 
charge against it, and a" proper subject of the 
lien. Yet, the words of the law are express,, 
and in a statute drafted with such evident 
care, I find some difficulty in determining that 
the legislature did not mean what they have 
said. 

But another question remains, whether this- 
service comes within the descriptive words of 
the law in their fair and ordinary meaning.' It 
is giving a forced and unnatural meaning to 
them, to call this trench a part of the launch- 
ing ways. It is more easy and natural to con- 
sider the work as part of the labor of launch- 
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ing, and if the trench was made exclusively 
for this ship, if the whole use of it was con- 
sumed when this ship was launched, it might 
fairly be considered as part of the cost of the 
launching. But after it is used for this ship, 
the trench remains as a permanent improve- 
ment of the ship yard. If the claimant and 
owner pay for it, it does not become his as an 
appurtenance of the ship. It continues the 
property of the owner of the ship yard. It 
would require the most express and unequivo- 
cal language to extend the lien so as to in- 
clude such work. This would be an infringe- 
ment of the general principles of law and jus- 
tice. "Quod vero contra rationem juris recep- 
tion* est, non est producendum ad consequen- 
tial" Dig. 1, 3, 14. 

Upon the whole, my opinion is that this 
trench formed in front of the ship-yard can- 
not be considered as part of the launching 
ways, nor can the making of it be consider- 
ed as labor performed in the launching, within 
the meaning of the law. 

The libel must be dismissed with costs. 



WOOLMAN v. The RICHARD DOANE. See 
Case No. 11,765. 
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WOOLSEY v. DODGE et al. 

[6 McLean,. 142.] i 

Circuit Court, D. Ohio. Oct Term, 1854. « 

Illegal Bank Tax — Collection — Injunction bt 
Stockholder— Construction op State Stat- 
utes— Following State Decisions. 

1. The tax law of 1852, against banks, in- 
corporated under the act of 1845, having been 
declared to be unconstitutional, it can afford 
no justification to the treasurer of the county 
in collecting the tax. 

2. A citizen of Connecticut, being a stock- 
holder, may file his bill for an injunction 
against the collection of the tax, making the 
directors of the bank defendants, which will 
enable the court to give relief, the same as if 
the directors were plaintiffs. 

3. A remedy by injunction will be given 
where there is no adequate relief by law. 

4. A continual grievance will be enjoined. 

5. An action of trespass is not an adequate 
remedy for the bank, when its funds are annu- 
ally and unlawfully abstracted. 

6. The state cannot be sued. Its officer may 
not be responsible. 

7. The credit of the bank is impaired. 

8. The courts of the Union follow the rule 
of construction of state statutes, established by 
the supreme court of the state. 

[Cited in Grifiing v. Gibb, Case No. 5,819; 
Mitchell v. Lippincott, Id. 9,665.] 

9. The supreme court of the United States, 
under the federal constitution, give the rule of 
construction of that instrument. 

[This was a bill by John M. Woolsey 
against George C. Dodge and the directors of 

i [Reported by Hon. John McLean, Circuit 
Justice.] 
a [Affirmed in 18 How. (59 U. S.) 331.] 



the Commercial Bank of Cleveland to en- 
join the collection of a certain tax.] 

Mr. Ewing, for complainant. 
Mr. Spaulding, for defendants. 

McLEAN, Circuit Justice. The complain- 
ant, a citizen of Connecticut, filed his bill, 
representing, substantially, that he is a stock- 
holder in the Commercial Bank of Cleveland, 
to the amount of thirty shares of stock, 
which are worth forty per cent above par, 
making an aggregate value of four thousand 
two hundred dollars; that an illegal and un- 
constitutional tax has been imposed on said 
bank exceeding eleven thousand dollars, and 
to the injury of the complainant more than 
five hundred dollars; and the bill alleges 
that the continuance of the tax will impair 
and substantially destroy the franchises of 
the bank. And the # complainant alleges that 
orders have been given to the defendant 
who is treasurer of Cuyahoga county, to 
proceed to collect the tax, under the tax 
law of 1852, which authorizes the defendant, 
if the tax shall not be paid on demand on 
notice being given, to' enter the vaults of 
the bank by force, and take therefrom the 
amount of the tax in gold and silver coin, 
etc. And the complainant avers if the tax 
be levied and paid over to the state, he is 
without remedy, as the state cannot be sued, 
and that his recourse on the treasurer would 
be inadequate, etc. He therefore prays that 
an injunction may be granted, there being 
no adequate remedy at law. There are 
many other averments in the bill which it is 
unnecessary to state. 

The defendant demurs to the bill on the 
ground that there is no jurisdiction. Two 
positions are assumed in the argument 
against the jurisdiction of the court: (1) 
"That the charter of the bank contains a 
provision, that its affairs shall be managed 
by the directors." (2) That "upon any oth- 
er hypothesis, than an abuse of the trust by 
the directors, a court of equity has no juris- 
diction." 

The authorities referred to in support of 
the above positions are undoubtedly law, 
but they are considered as having no appli- 
cation to the case before us. This is not a 
writ against the bank. No relief against it 
is prayed for in the bill. The directors are 
made parties, having an interest in the mat- 
ter not hostile to ttie complainant, but in ac- 
cordance with his interest, in order that, the 
directors being named on the record, the en- 
tire interest of the bank may be protected 
from the illegal exaction threatened. This 
is a common proceeding in chancery, which 
in its decree protects the rights of parties 
on the record, whether named as complain- 
ants or defendants. In 1 Story, Eq. Jur. 630, 
it is said, "In equity, it is sufficient that all 
parties in interest are before the court as 
plaintiffs or as defendants; and they need 
not, as at law, in such a ease, be on opposite 
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sides of the record." And in 2 Story, Eq. 
Jur. 742, he says, "In courts of equity, per- 
sons having very different and even opposite 
interests, are often made parties defend- 
ants." And in Boone v. Chiles, 10 Pet [35 
U. SJ 177, the court say, "It is "within the un- 
doubted powers of a court of equity to decree 
between co-defendants, on evidence between 
plaintiffs and defendants." So in 2 Schoales 
.& L. 712. In the case of Piatt v. Oliver 
[Case No. 11,116], the complainant being a 
■citizen of Kentucky, filed his bill against 
Oliver and others, praying a decree against 
them, and also made defendants several oth- 
er persons whose interests rested on the 
same grounds, as the rights asserted by the 
complainant; and the circuit court decreed, 
.as between the parties defendants on the 
record, who, being citizens of Ohio, could 
not be made complainants, and that case be- 
ing carried to the supreme court, the decree 
was affirmed. 3 How. [44 U. S.] 333. 

No further reference to authorities on this 
point can be necessary. It is sustained in 
the reports, and in elementary treatises. Has 
the complainant made a case in his bill, 
which gives jurisdiction to the court? He 
alleges that he has an interest in the bank, 
exceeding four thousand dollars; that an 
illegal tax has been laid on the bank ex- 
ceeding eleven thousand dollars, and to his 
injury more than five hundred dollars; and 
that the collection of the tax will impair, if 
not destroy the franchise of the bank. The 
sixtieth section of the charter is relied on as 
■containing a contract, that the bank should 
not be taxed more than six per cent, upon 
its dividends, which tax the bank has hereto- 
fore paid, and is now ready to pay to the 
treasurer of state. The complainant also al- 
leges, if the tax demanded be paid over to 
the defendant he would not be responsible, 
a.nd if by him paid to the state, he would be 
without remedy, as the State cannot be sued. 
It has recently been held, by the supreme 
•court of the United States, that- the law un- 
der which this tax was imposed impairs the 
contract made by the state in the sixtieth 
section of the bank charter of 1845, and that 
the law was passed in violation of the con- 
stitution of the United States, and is conse- 
quently void. 

It has been suggested, rather than argued, 
by the counsel in this case, that the adop- 
tion of the new constitution, which took ef- 
fect the 1st day of September, 1851, contain- 
ed provisions, in regard to taxation, incon- 
sistent with the sixtieth section of the act 
of 1845, and that consequently, that act was 
modified by the constitution. I say this was 
rather suggested than argued, as I would 
not do so great an injustice to the counsel, 
as to suppose that any one of his learning 
and ability could bring himself to the con- 
clusion that the constitution of the state is 
not a law of the state. It is indeed the fun- 
damental and paramount law of the state; 
but it is only a law of the state, and the 



constitution of the United States declares 
that "no state shall pass any bill of attain- 
der, ex post facto law, or law impairing the 
obligation of contracts," etc., and the su- 
preme court of the United States at its last 
term, having before it, -by writ of error, the 
judgment of the supreme court of Ohio, en- 
forcing the tax law against banks, reversed 
the judgment, on the ground that the tax law 
which imposed higher tax on the banks in- 
corporated under the act of 1845, than six 
per cent, on their dividends, impaired the ob- 
ligation of the contract in regard to taxation, 
contained in the sixtieth section of that law. 

That the supreme court of the Union had 
jurisdiction of the case in which the above 
judgment was pronounced, is not controvert- 
ed, and it is equally clear that the decision 
is final and conclusive. If indeed a state, 
by calling a convention, could modify or abro- 
gate any part of the federal constitution, that 
great palladium of our rights would be of 
no value. The founders of this government 
were too wise and patriotic to countenance 
such a principle in the fundamental law of 
the Union. Such a power, it is believed, has 
never been asserted by any > authority enti- 
tled to respect. In the case of Osborn v. 
Bank of U. S., 9 Wheat [22 O. S.] 868, which 
was a case in several of its aspects similar 
to the one before us, the supreme court say, 
the act of Ohio "is repugnant to a law of the 
United States, made in pursuance of the con- 
stitution, and therefore void. The counsel 
for the appellants are too intelligent, and 
have too much self respect to pretend that 
a void act can afford any protection to the 
officers who execute it" There is no axiom 
of the law better established than this. A 
void law can afford no justification to any 
one wh6 acts under it; and he who shall 
attempt to collect the illegal tax, under the 
law referred to, will be a trespasser. He 
will proceed, it is true, under the color of 
law, an act standing on the statute book, but 
a void act If he open the vaults of the bank 
by force, and abstract a portion of its. specie, 
under a pretense of collecting the tax", he, 
though the treasurer of the county, will 
stand without justification or excuse. He 
has no more right to do this than any other 
person, who can set up no pretense of author- 
ity. And this trespass }s to be repeated an- 
nually. What a spectacle! What a specta- 
cle to a law-abiding people! Is there no pre- 
ventive remedy? What stronger ground 
than this can be imagined for an injunction? 
The action of trespass comes too late. The 
state cannot be sued. Its officer may -be in- 
solvent. At best, such a remedy is wholly 
inadequate. The money of the bank is an- 
nually abstracted, its credit shaken, and for 
years the money may not be recovered. It 
would be a mockery of justice as well as 
of law, to say to the bank, your only remedy 
is by an action of trespass. 

It is a settled principle in chancery, that 
an injunction will be granted against a sin- 
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gle trespass, if in its nature, it would be ir- 
remediable at law. But the ease before us 
is a trespass to be repeated so long as the 
act laying the tax shall remain unrepealed. 
And there can be no question, that a collec- 
tion of the tax after the decision of the su- 
preme court, declaring the tax law void, will 
be continued until the law shall be repealed. 
This will in effect, not only disregard the 
highest -judicial authority, on the question in- 
volved, in the Union; but it will nullify the 
constitution of the United States, which is 
declared to be the supreme law of the Union. 
This remark is not only justified but called 
for as two applications for injunctions have 
been made against the collection of the ille- 
gal tax at the present term. In the bill it is 
stated that orders have been given to the 
treasurers of the counties in which these 
banks are situated to proceed, under the law, 
to collect the tax. And this is to be done, 
if the tax be not paid on demand, by what, 
in common parlance, is called the crowbar 
operation. In all the bills praying for in- 
junctions in these cases, the complainants 
state that the banks have offered to pay the 
legal tax under their charter, and are ready, 
at any time, to pay it. 

In the Case of Osborn above stated, the 
supreme court say, "The circuit court of the 
United States have jurisdiction of a bill 
brought by the Bank of the United States, 
for the purpose of protecting the bank in the 
exercise of its franchises, which are threat- 
ened to be invaded, under the unconstitu- 
tional laws of a state; and as the state it- 
self cannot, according to the eleventh amend- 
ment of the constitution, be made a party de- 
fendant to the suit, it may be maintained 
against the officers and agents of the state, 
who are entrusted with the execution of such 
laws." And the court further say, "In the 
ease at bar, the tribunal established by the 
constitution for the purpose of deciding ulti- 
mately, in all cases of this description, had 
solemnly determined that a state law impos- 
ing a tax on the Bank of the United States, 
was unconstitutional and void, before the 
wrong was committed for which the suit was 
brought" "We think then," the court say, 
"there is no error in the decree of the cir- 
cuit court of the district of Ohio, so far as 
it directs restitution" of the money taken un- 
lawfully from the bank. The- court say in 
effect, -as stated in the synopsis of the ease, 
"A state cannot tax the Bank of the United 
States, and any attempt on the part of its 
agents and officers to enforce the collection 
of such tax against the property of the bank, 
may be restrained by injunction from the 
circuit court" 

It is said that the tax on the Bank of the 
United States was intended to destroy its 
franchises. The exaction on each of the two 
branches of that bank, was the sum of fifty 
thousand dollars, while the illegal tax on 
the Commercial Bank of Cleveland was 
about eleven thousand dollars. This is a dif- 



ference in degree, rather than in principle. 
But the court say a tax on the Bank of the 
United States is illegal, and may be enjoined 
by the circuit court. Is not the tax com- 
plained of by the Commercial Bank of Cleve- 
land illegal, and may it not be enjoined? 
What higher and more conclusive authority 
than this can be cited in favor of this remedy 
by injunction. 

In the case of Pennsylvania v. Wheeling 
•Bridge'Co., 13 How. [54 U. SJ 567; the court 
say in reference to granting injunctions, 
"There must be such an injury, as from its 
nature is not susceptible of being adequately 
compensated by damages at law, or such as, 
from its continuance or permanent mischief, 
must occasion a constantly recurring griev- 
ance, which cannot otherwise be prevented 
than by an injunction." The character of 
the trespass threatened and complained of, 
is not only an annually recurring grievance, 
but if continued must be fatal to the bank. 
The tax, and the penalty for non-payment, 
together with the costs of collection, would 
impair the credit and destroy the usefulness 
of any bank. 

It has been stated that the mode of giving 
jurisdiction in this case is merely colorable; 
or in other words, that it is a fraud upon 
the law. Is this so? The second section 
of the third article of the constitution de- 
clares, that the judicial power shall extend 
to controversies "between citizens of differ- 
ent states." The framers of the federal con- 
stitution were wise and sagacious men. 
They were profoundly acquainted with hu- 
man nature in its individual and aggregate 
action. They were instructed in no ordinary 
school; and in nothing was their sagacity 
more eminently shown, than in establishing 
a judicial power to carry out and maintain 
the federal powers, and provide against the 
effects of local excitement. For these pur- 
poses were the courts of the United States 
chiefly established. An option is given to 
citizens of other states than those in which 
suits are brought to sue in the courts of the 
Union. The complainant is a citizen of Con- 
necticut He has stock in the bank, which 
he apprehends will be forcibly and unlawful- 
ly seized and abstracted. And if so seized, 
for the reasons stated in his bill, the law 
will afford to him no adequate means of re- 
dress. Under such circumstances, is he 
guilty of a legal fraud, or of claiming a color- 
able right only, by suing in the circuit court? 
He claims the exercise of a constitutional 
right, to sue in this court And if a suit thus 
brought, makes the directors of the bank de- 
fendants in the suit, and being parties on the 
record, brings the bank within the relief 
prayed, the fault is in the law, rather than 
in the complainant, and the reproach, there- \ 
fore, should not be thrown on him. 

This court brings into a state no novel 
principles. It administers the law of the 
state. In giving effect to the statutes of the 
state, where there is no. conflict with the fed- 
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eral constitution, the courts of the Union fol- 
low implicitly the rule established by the 
supreme court of the state. This is done, 
not on the ground of authority, hut of policy. 
It would be injurious to the citizens of a 
state, to have two rules of property. Such 
a course, by the courts of the Union, would 
produce unfortunate conflicts and encourage 
litigation. To avoid this, as a matter of pol- 
icy, the courts of the United States follow 
the state courts, in the construction of their 
statutes. So far has this been carried, that 
the supreme court of the United States has 
reversed its own decision, made in accordance 
with the state decisions, in order to conform 
to a change of decision in the supreme court 
of the state, in the construction of its stat- 
utes; and I trust that no circumstances will 
ever induce the supreme court of the Union 
to reverse this course of decision. 

There are but few cases in which, under 
the federal constitution, the supreme court 
of the Union establishes the rule of construc- 
tion for the state courts. Where one such 
case occurs, there are more than five hun- 
dred cases where the courts of the Union fol- 
low the state courts. If individuals and 
courts shall disregard judicial authority, and 
carry out their own peculiar views of our 
constitution "and* laws, the harmony of our 
system of government must be destroyed, 
and the law of force must become the arbi- 
ter of rights. We think that there is juris- 
diction in the case before us, and that the 
injunction has been rightfully granted, and 
that it should be made, so far as the illegal 
tax is demanded, perpetual. The demurrer 
is overruled. 

[The above decision was affirmed by the su- 
preme court on appeal. 18 How. (59 U. S.) 
331.] 



WOOLSEY (UNITED STATES v.). See 
Cases Nos. 16,762 and 16,763. 



Case No. 18,033. 

WOOLSTON v. The JOHN A, WARNER.1 

Circuit Court, E. D. Pennsylvania. Oct. 29, 
1860. 

Admiralty Jurisdiction — Contract to Carry 
Passengers. 

[A contract to .carry passengers from Philadel- 
phia to Cape May, and then to visit a ship at a 
certain point in the Atlantic Ocean, and back 
again to Philadelphia, is a maritime contract, and 
within the admiralty jurisdiction. The fact that 
the passenger is to be returned to the place of 
starting, or that the trip is called an "excursion," 
does not affect the admiralty jurisdiction.] 

[Appeal from- the district court of the Unit- 
ed States for the Eastern district of Pennsyl- 
vania.] 

Appeal in admiralty. 

GRIER, Circuit Justice. I see no deficiency 
in the statements of the libel to bring this case 

* [Not previously reported.] 
30 Eed.Cas.— 39 



within the jurisdiction of the court of admi- 
ralty. It is not disputed that a contract to 
carry passengers on the high seas is as much 
a maritime contract as that to carry freight, 
and that the vessel is bound by the contract 
of the master, as soon as the passenger has 
been received on board, and the voyage com- 
menced. In Minturn v. King, 16 How. [57 U. 
SJ 469, it was taken for granted. The voyage 
in this case was from the port of Philadelphia 
to Cape May, and thence to the Great Eastern, 
and thence back to Philadelphia. This was 
not a mere contract for transportation from 
one place to another in the same state, or from 
one part of the port of Philadelphia to another. 
It is a contract to carry on the high seas to 
a town in another state, and thence to a cer- 
tain point in the Atlantic Ocean. It is as much 
a maritime contract as one to carry a passen- 
ger to England or China. Nor is it less a 
maritime contract because the vessel is bound 
to take the passenger to a certain place and 
bring him back again. Nor is it material to 
the definition of a maritime contract to show 
in the libel whether the passenger was trav- 
eling for amusement or on business. On a 
charter party of a vessel to sail for the Banks 
of Newfoundland to catch mackerel, it would 
hardly be seriously averred that, because the 
ship was chartered, not only to carry out, but 
to fetch back again, the contract was not mari- 
time, or that the man who went to catch fish 
to sell could have his remedy in admiralty, 
while he who went to fish for pleasure or 
amusement could not. Nor is there any mag- 
ic in the word "excursion," which will take 
the contract out of this category. If a num- 
ber of gentlemen were to charter a vessel to 
take them on an excursion to the Mediterranean 
Sea and back again, it would be making a dis- 
tinction where there was no difference to say 
such a contract is not maritime, while a char- 
ter party to go to Sicily for a load of oranges 
would be. I am of opinion that the libel ex- 
hibited ,a case sufficient to give the district 
court in admiralty jurisdiction, and that pro- 
cess should be awarded as prayed for in the 
libel. The clerk will return the record with 
certificate of the decree of this, court to that 
effect 



Case No. 18,034. 

In re WOOLUMS et al. 

[1 N. B. R. 496 (Quarto, 131).] i 

District Court, D. Kentucky. 1873. 

"Bankrupt— Application for Discharge. 

Bankrupt may apply for a discharge within 
sixty days after adjudication in bankruptcy where 
debts have been proved, but no assets have come 
to the hands of the assignee. 

[Cited in Re Sloan, Case No. 12,945.] 

[In the matter of B. W. & J. H. Woolums, 
bankrupts.] 

1 [Reprinted by permission.] 
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BALLARD, "District Judge. The register 
certifies that on the day fixed by the court for 
the "creditors and other persons in interest" 
to appear at a court to he held by the register, 
and show cause, if any they had, why the 
prayer of the bankrupts' petition for a dis- 
charge should not be granted, Moore, Bre- 
maker & Co., creditors of the bankrupts, who 
had proven their debt, appeared and moved 
that the said petition be dismissed; that this 
motion was based on the ground that six 
months had not elapsed from the time of the 
adjudication of bankruptcy before the filing 
of the petition, and that the petition did not 
allege that "no debts have been proven 
against the bankrupts," but only "that no as- 
sets have come to the hands of the assignee;" 
that the bankrupts resisted this motion, and 
that the motion was overruled by the regis- 
ter, and that thereupon the creditors request- 
ed that the question "thus presented" be cer- 
tified to the district judge for his opinion. 

I more than doubt whether "the question 
presented" could properly arise in the course 
of the proceedings before the register. The 
petition was pending in the district court, 
and it seems to me .that the question here 
raised ought to have been made in that court, 
before the judge thereof, by motion or de- 
murrer or other proper pleading, and not be- 
fore the register. It is true that it is the of- 
fice of the register to "assist the judge of the 
district court in the performance of his du- 
ties under this (the bankrupt) act;" but he 
can dispose of no contested matters, and the 
question whether the petition of a bankrupt 
for his discharge should be dismissed on the 
motion of a creditor is in its very nature so 
obviously a contested matter that it would 
seem it could be raised only in the district 
court itself. But, waiving this question and 
the irregularity of the register's overruling 
the motion, and thus deciding a contested 
matter, I have no objection, as the parties 
desire to have the question raised disposed of, 
to treat the motion as regularly made. The 
29th section of the bankrupt act [of 1867 
(14 Stat. 531)] provides, "that, at any time 
after the expiration of six months from the 
adjudication of bankruptcy, or if no debts 
have been proved against the bankrupt, or if 
no assets have come to the hands of the as- 
signee at any time after the expiration of 
sixty days, * * * the bankrupt may apply 
to the court for a discharge from his debts." 

I see no difficulty in determining the mean- 
ing of this provision. It seems to me clear 
that it allows the bankrupt to apply for his 
discharge after the expiration of sixty days 
from the adjudication, and within six months, 
either when no debts have been proved, or 
when no assets have come to the hands of the 
assignee. It is only when both debts have 
been proved and assets have come to the 
hands of the assignee, that the discharge can- 
not be applied for until after the expiration 
of six months. 



It is a little singular that Mr. James, in his 
notes, and Messrs. Avery and Hobbs, in their 
notes to this section, after stating correctly 
that the bankrupt may apply for his discharge 
after the expiration of sixty days if no debts 
are proved, or if, within that time, no assets 
have come to the hands of the assignee, state 
inadvertently, and incorrectly, that "if debts 
are proved or if assets are received by the as- 
signee he cannot apply until after the expira- 
tion of six months from the date of adjudica- 
tion." It is manifest that these authors have 
not given critical attention either to the lan- 
guage of the statute or to that employed by 
themselves. 

As the petition sets forth the facts contem- 
plated by- one of the alternatives of the stat- 
ute, that is, "that no assets had come to the 
hands of the assignee," it was properly filed 
within six months after the adjudication. The 
motion to dismiss is therefore overruled. 



Case Wo. 18,035. 

WOOSTER v. CALHOUN et al. 

[11 Blatchf. 215; 6 Fish. Pat. Cas. 514; Merw. 
Pat. Inv. 197.] i 

Circuit Court, S. D. New York. June 30, 1873. 

Patent fou Ruffle — Improvement in Manufac- 
ture. 

1. A patent for a ruffle, to be made by machin- 
ery, cannot be sustained, where the ruffle is iden- 
tical, in mechanical construction, with a ruffle 
before made, although the machinery, or the 
process it works, performs at one operation what 
before required more than one. 

[Cited in Excelsior Needle Co. v. Union Needle 
Co., 32 Fed. 224; Blumenthal v. Burrell,. 43 
Fed. 670; Risdon Iron & L. Works v. Med- 
art, 158 U. S. 83, 15 Sup. Ct. 751 j 

2. The product of a machine is not patentable 
merely because the machine makes an already 
known article more perfectly than it has been, or 
can be, made without a machine. 

[Cited in Holliday t. Pickhardt, 29 Fed. 860.] 

[This was a bill in equity by Emma C. 
Wooster against John C. Calhoun and others. 
Final hearing on pleadings and proofs. Suit 
brought on letters patent [No. 42,403] for 
"improvement in band-ruffles," granted 
Thomas Rob John, April 19, 1S64, and as- 
signed to complainant. The claim of the 
patent is "a banded ruffle, whether crimped, 
fluted, ruffled, or shirred, when said ruffle 
is made of two thicknesses of goods, sub- 
stantially as herein described."] 2 

Frederic H. Berts and Clarence A. Seward, 
for plaintiff. 
Edwin W. Stoughton, for defendants. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 11 Blatchf. 215, 
and the statement is from 6 Fish. Pat Cas. 514. 
Merw. Pat. Inv. 197, contains only a partial re- 
port.] 

2 [From 6 Fish. Pat. Cas. 514.] 
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WOODRUFF, Circuit Judge. My conclu- 
sion in this case is, that the bill of the com- 
plainant, upon the proofs herein, cannot be 
sustained. 

1. Irrespective of the specific question, 
' whether the alleged inventor, Thomas Rob- 
john, was the first to make the precise runic 
described in the patent, or whether, on the 
other hand, it was made at an earlier date 
by the defendants, I am of opinion, that, in 
the state of the art at the time when the 
complainant claims that Robjohn invented 
the rufHe in question, it was not the subject 
of invention. It embodied no new idea 
whatever. In mechanical construction, it 
was identical with what had been made by 
hand long before. If it possessed greater 
beauty, greater evenness and regularity of 
its plaits, than the ruffling made by hand, 
that was due to the machinery by which it 
was made, and not to the invention of the 
maker in suggesting any novelty but such as 
pertains to quality or degree of perfection in 
what was old. If it be conceded that such 
evenness, regularity of plaits,, beauty, and 
finish, exceeding anything which it is possi- 
ble to produce by hand, made it a patentable 
article of manufacture, notwithstanding it 
is, in other respects, like ruffling before made, 
still, it was not new in such sense as to be 
patentable. Just such even, regular, beauti- 
ful, finished plaits were made and on sale 
before. Just the same wavy edge of the 
ruffle was exhibited in all finely plaited ruf- 
fling, whether done by hand or by a ma- 
chine. Ruffling with two rows of stitches 
along what is called the band, or substitute 
for a separate band, was in use before. Ma- 
chine-made ruffling, with very narrow plaits, 
had all the regularity and evenness and the 
wavy edge. The point of difference most 
insisted upon is, that none had, at that time, 
the edge of the band hemmed or turned up. 
I cannot agree, that, if there be ruflling 
known and in the market, which requires to 
be hemmed before being used, or when put 
to use, one who hems it before offering it for 
sale has made a patentable invention, and 
can monopolize the business of hemming ruf- 
fles. The mistake of the complainant is, in 
confounding a process, or a machine for per- 
forming, at one operation, what before re- 
quired more than one, with the product of 
the operation. The former may be patenta- 
ble; the latter is not. There is no just pre- 
tence that there were not other ruffles, made 
by machinery, with like plaits, like double 
stitching, like construction generally; or that 
ruffles made before would not, if the edge of the 
band be turned up or hemmed, be, in every ma- 
terial respect, the same. If the complainant 
had invented a machine by which the whole 
process of plaiting, stitching, hemming, &c, 
could be done at a single operation, that 
might be secured to her. But, because the 
product is the result of one operation, in- 



stead of two or more, is no ground for a 
patent for it as a product. 

Nor am I prepared to assent to the propo- 
sition, that the product of a machine is pat- 
entable on the mere ground that it makes 
an already known article more perfectly 
than it has been, or can be, made without a 
machine. The idea being old, men strive to 
embody it perfectly. Human skill is ex- 
hausted in the effort. Human hands, less ex- 
act and unvarying in their movements, only 
approximate perfection. A machine is de- 
vised which makes it better than it has ever 
before been made. Another machine is in- 
vented which approaches more nearly. Still 
another machine is invented which performs, 
it may be, better, it may be, not so well. Is 
the product of the best human skill, in such 
case, patentable? Is the product of each 
successive machine patentable? If all the 
makers are not entitled to a patent for the 
article as a product, which of them is enti- 
tled? Surely, improvements in degrees or 
quality are not the subject of a patent. 

2. The preponderance of the evidence is, 
that the alleged inventor, Robjohn, was not 
the first to make the ruffle claimed. Laying 
out of view hand-made ruffles, and, for the 
present, the machine-made ruffles above al- 
luded to, the proof shows, that ruffles em- 
bracing all the features of the ruffle claimed 
to have been invented by Robjohn, were 
made at New Haven, by machine, and at the 
manufactory of the defendants, before Rob- 
john made them. If the testimony of the 
witness Kellogg be credited, this is most 
distinctly proved. If the criticisms upon his 
testimony be deemed to impair his credibili- 
ty, I am of opinion that the testimony of 
the witness Robjohn, in behalf of the com- 
plainant, is, certainly, not less subject to 
distrust. "Without the testimony of either, 
,the defendants must be deemed to have 
made ruffles embodying all of the peculiari- 
ties of the ruffle in question, earlier than the 
complainant If the defendants' ruffle, 
which has a separate strip stitched upon, or 
made a part of, the band, be deemed a mere 
addition to the ruffle claimed by the com- 
plainant, and, as such, an infringement, if 
the complainant were entitled to the monop- 
oly, then, clearly, if the defendants made 
that ruffle before the complainant made the 
same, with or without such added strip, the 
complainant cannot become entitled to a 
monopoly of the ruffle without the strip, un- 
less it be held, that, without the strip, the 
ruflle is a distinct manufacture. Upon all 
the proofs, I am constrained to find that the 
complainant's assignor was not the first in- 
ventor of the ruffle claimed. 

Upon either or both grounds, therefore, the 
bill of complaint must be dismissed. 

[For another case involving this patent, see 
Wooster v. Blake, 23 Ped. 49.] 
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Case No. 18,036. 

WOOSTER t. CRANE et al. 

[5 Blatehf. 282; i 2 Fish. Pat. Cas. 5S3; Fent. 
Pat. 19.] 

Circuit Court, S. D. New York. Oct. 7, 1S65. 

Patest for Reel Design— Validiti. 

Under the eleventh section of the act of March 

2, l«o± (12 Stat. 24S), a patent for a design for 

a reel, consisting of the making of the reel in the 

shape of a well known mathematical figure, the 

reel itself, as an article of manufacture, being old, 

is not valid. 

[Cited in Perry v. Starrett, Case No. 11,012; 

"Western Electric Manuf'g Co. v. Odell, 18 

Fed. 322; Foster v. Crossin, 44 Fed. 64.] 

This was a final hearing in equity, on a 
bill [by Emma C. Wooster against Jason 
Crane and others] founded on letters patent, 
issued October 20, 1863, for a design for a 
reel to contain ruffles, ladies' dress trim- 
mings and other goods, and consisting of two 
parallel discs of pasteboard connected by 
four bits of wood, on which the ruffle was 
wound between two pasteboard sides. The 
pasteboard was cut in the form of a rhombus 
with the angles rounded, and what the pat- 
entee claimed was "the design and configura- 
tion of the reel." 

Thomas P. How, for plaintiff. 
Samuel T. Freeman, for defendants. 

BENEDICT, District Judge. The statute 
relied on, as giving to the plaintiff the right 
sought to be enforced, is the eleventh section 
of the act of March 2, 18S1 (12 Stat. 248), 
which provides "that any citizen or citizens, 
or alien or aliens, having resided one year 
in the United States, and taken the oath of 
his or their intention to become a citizen or 
citizens, who, by bis, her, or their own in- 
dustry, genius, efforts and expense, may 
have invented or produced any new and orig- 
inal design, or a manufacture, whether of 
metal or other material, * * * ' or any 
new and useful pattern or print or picture, 
to be either worked into or worked on, or 
printed, or painted, or cast, or otherwise fixed 
on, any article of manufacture, or any new 
and original shape or configuration of any 
article of manufacture not known or used by 
others before his, her or their invention or 
production thereof, and prior to the time of 
his, her or their application for a patent 
therefor, and who shall desire to obtain an 
exclusive property or right therein to make, 
use and sell and vend the same, or copies of 
the same, to others, by them to be made, used 
and sold, may make application in writing to 
the commissioner of patents, expressing such 
desire, and the commissioner, on due pro- 
ceedings had, may grant a patent therefor, 
as in the case now of application for a pat- 
ent." 

I am not aware that any judicial construc- 
tion has been given to this section. No au- 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



thorities were cited on either side, showing 
any adjudication upon the question involv- 
ed. There seems to me, however, little doubt 
as to what should be the construction to be 
put upon it, when sought to be applied to a 
ease like the present. In this ease, the reel 
itself, as an article of manufacture, is con- 
ceded to be old, and not the subject of a pat- 
ent. The shape applied to it by the plains 
tiff is, also, an old, well-known mathematical 
figure. Now, although it does not appear 
that any person ever applied this particular 
shape to this particular article, I- cannot 
think that the act was intended to secure to 
the plaintiff an exclusive right to use this 
well-known figure in the manufacture of 
reels. The act, although it does not require 
utility in order to secure the benefit of its 
provisions, does require that the shape pro- 
duced shall be the result of industry, genius, 
efforts and expense, and must, also, I think, 
be held to require that the shape or configu- 
ration sought to be secured, shall, at least, 
be new and original, as applied to articles of 
manufacture. But here the shape is a com- 
mon one in many articles of manufacture, 
and its application to a reel cannot be said 
to be the result of industry, genius, efforts 
and expense. No advantage whatever is 
pretended to be derived from the adoption 
of the form selected by the plaintiff, except 
the incidental one of using it as a trade- 
mark. Its selection can hardly be said to 
be the result even of effort. It was simply 
an arbitrary, chance selection of many well- 
known shapes, all equally well adapted to 
the purpose. To hold that such an applica- 
tion of a common form can be secured by 
letters patent, -would be giving to the act of 
1881 a construction broader than I am will- 
ing to give to it. 

The decree must, therefore, be for the de- 
fendant. 



Case No. 18,037. 

WOOSTER v. HOWE MACH. CO. 

[4 Ban. & A. 310; i 16 O. G. 314.] 

Circuit Court, S. D. New York. May 24, 1879. 

Equity Practice — Injunction. 

Where a complainant moves for an injunction, 
and it is denied on defects pointed out, it is too 
late to renew his motion, on papers designed to 
cure such defects, if he wait until after the de- 
fendant has closed his proofs for final hearing. 

[This was a suit by George H. Wooster 
against the Howe Machine Company. On 
motion for injunction.] 

Frederic H. Betts, for complainant. 
Benjamin F. Lee, for defendant. 

BLATCHFORD, Circuit Judge. This suit, 
b'ke the suits against Thornton, Blake, and 

* [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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Handy, is, so far as the Johnston ruffler is 
concerned, substantially a suit against the 
Johnston Ruffler Company, as the four suits 
are all defended by that company. The fact 
that since the motions for injunctions in the 
suits against Thornton and Blake were de- 
nied, and before the present motion in this 
suit was brought, the proofs for final hear- 
ing on the part of the defendants in the 
Thornton and Blake suits were taken and 
the cases made ready for final hearing, so 
far as the defendants are concerned, is a 
sufficient reason for not now granting the 
motion for a preliminary injunction. Where 
a plaintiff moves for an injunction, and it is 
denied on defects pointed out, it is too late 
for him to wait until after the defendant has 
closed his proofs for final hearing, before re- 
newing his motion, on papers designed to 
cure such defects. This view requires that 
the present motion be denied, without con- 
sidering the question whether such defects 
are now cured. 

[For other cases involving this patent, see note 
to Wooster v. Blake, 8 Fed. 429.] 



WOOSTER (McKAT v.). See Case No. 8,- 
847. 



o Case No. 18,038. 

WOOSTER v. MARKS et al. 

[17 Blatchf. 368; i 5 Ban. & A. 56; 9 Reporter, 
201.] 

Circuit Court, S. D. New York. Dec. 22, 1879. 

Infringement of Patent. 

A man worked for the defendants by the piece, 
in the defendants' manufactory, and there used, 
in the defendants' business, folding guides, his 
own property, which infringed the plaintiffs pat- 
ent. Held, in a suit in equity, that the defend- 
ants had infringed the patent. 

[This was a bill in equity by George H. 
Wooster against Mo reus Marks and others 
to enjoin the infringement of a patent.] 

Frederic H. Berts, for complainant. 
William A. Ooursen, for defendants. 

WHEELER, District Judge. Folding guides, 
for which the orator has a patent, have been 
used in the defendants' manufactory. The 
only question in this case is, whether they 
have been so used there as that the defend- 
ants are themselves liable for the infringe- 
ment." They were procured and used by a 
man, whom one of the defendants, in his tes- 
timony, calls "our man," and who worked 
for them there and was paid for his labor 
by the piece, furnishing his own tools of this 
sort. They knew of this use of the guides, 
but not that they were patented, and stopped 
the use when they were informed of that 
fact. Under these circumstances, he was 

i [Reported by Hon Samuel Blatchford, Cir- 
"cuit Judge, reprinted in 5 Ban. & A. 56, and here 
republished by permission.] 



using the guides for them, in their business. 
The mode of payment made it none the less 
so; and they, at least, participated in the 
tort which constituted the infringement. An 
action at law would lie for this participation, 
and this 'bill in equity, which rests upon the 
same foundation, although, in some respects, 
for different relief, will lie also. The ques- 
tion is not at all as to the extent of infringe- 
ment, but only as to the fact of infringement 
at all. Upon the evidence as to that, al- 
though it was fairly debatable, it is found 
that the defendants have infringed to some 
extent. 

Let a decree be entered for an injunction 
and an account, according to the prayer of 
the bill, with costs. 



Case "No. 18,039. 

WOOSTER v. SDDENBBRG et al. 

[13 Blatchf. 88; 10 O. G. 244; 2 Ban. & A. 91.] i 

Circuit Court, S. D. New York. Aug. 3, 1875. 

Extension of Patent — Rigbts of Liobnsee. 

W., during the first term of a patent for a fold- 
ing guide for sewing machines, and while he was 
the sole owner of such patent, and was also in- 
terested in the sale of certain sewing machines, 
publicly authorized all purchasers of such sewing 
machines to use such folding guides without com- 
pensation. S. owned and used, during such first 
term, 125 of such sewing machines, and owned 
and was using, when such first term expired, 56 
of such folding guides. The patent was extended. 
Held, that S. had a right to continue to use, dur- 
ing the extended term, such identical 56 folding 
guides. 
[Cited in Black v. Hubbard, Case No. 1,460. 

American Tube Works v. Bridgewater Iron 

Co., 26 Fed. 336J 

• In equity. 

Frederic H. Betts and William D. Shipnian, 
for plaintiff. 
Solomon J. Gordon, for defendants. 

SHIPMAN, District Judge. This is a bill 
in equity [by George H. Wooster] praying for 
an injunction and an account, and is founded 
upon letters patent for a folding guide for sew- 
ing machines. The patent was issued to Alex- 
ander Douglas, on October 5, 185S, and was 
extended for seven years from October 5, 1872. 
In August, 1863, said Douglas conveyed an un- 
divided half part of said patent to Samuel S. 
Sherwood. Douglas and Sherwood conveyed 
the patent to Nathaniel Wheeler and William 
Whiley, partners by the* name of Wheeler & 
Co., on May 5, 1864, and said Whiley conveyed 
his interest therein to said Wheeler on May 
29, 1868. The assignments to Sherwood and 
to Wheeler & Co. were respectively for the 
unexpired portion of the original term of the 
patent. In September, 1S72, Mr. Douglas, the 
patentee, assigned all his interest in the inven- 
tion and letters patent to the complainant to 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Hubert A. Banning, Esq., 
and Henry Arden, Esq., and here reprinted by 
permission.] 
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whom, as assignee, the patent was reissued on 
December 10, 1872. 

The answer of the defendants admits the 
grant, extension and reissue of the patent, de- 
nies the novelty of the alleged Invention, and 
further alleges, that, at the time the bill was 
filed, the defendants "had in use fifty bind- 
ers, substantially such as are described in the 
reissue, and no more, all of which binders they 
had in lawful use at the expiration of the orig- 
inal term of baid patent, which lawful use 
they acquired in three independent ways" — 
First, by a license, in 1S63, from Douglas and 
Sherwood to Gustavus Sidenberg; second, by 
a free license from Nathaniel Wheeler to all 
users of Wheeler & Wilson sewing machines; 
third, by a dedication of the patent to the pub- 
lic, by Douglas, the patentee. Upon the trial, 
the validity of the patent was admitted, and 
the defendants solely relied upon the right 
which they had obtained by the two licenses, 
to continue the use of those binders which 
were in use at the expiration of the original 
term of the patent 

The defendants commenced business as man- 
ufacturers of ladies' linen collars and similar 
articles, about January 1, 1863. On October 
5, 18G3, Gustavus Sidenberg obtained a license 
from Douglas and Sherwood to use the fold- 
ing guide for which Douglas had obtained a 
patent. By the provisions of this license, the 
licensee agreed to pay, in addition to his orig- 
inal payment of fifty dollars, the sum of five 
dollars for each guide which he should use, 
and, if he used, at any time, any guide with- 
out having first paid said five dollars, as an 
additional compensation for the right to use 
the same, the license should be null and void, 
and the licensee should also be deemed guilty 
of infringing said patent Gustavus Sidenberg 
paid Douglas and Sherwood fifty-five dollars, 
on or about October 5, 1863. Nothing more 
was paid to them, or their assignees, by ei- 
ther of the defendants. On October 5, 1872, 
the defendants were using in their factory 
fifty-six Douglas guides, of which number 
forty-six had been made by William Priess, 
an employee of the Wheeler & Wilson Manu- 
facturing Company, and ten had been made by 
William Brockmann, an employee of the de- 
fendants. The guides which Brockmann made 
were destroyed in a few days after the date 
of the reissue. Prior to 1864, Nathaniel 
Wheeler was president of the Wheeler & Wil- 
son Manufacturing Company, a corporation for 
the manufacture of sewing machines, and, in 
May, 1S64, the firm of Wheeler & Co., of 
which he was a member, became the owner of 
the Douglas patent. During his ownership of 
this patent, he authorized all persons who used 
the Wheeler & Wilson machine to use the 
Douglas guide, whenever they had occasion to 
do so, without compensation. The patent was 
apparently held by Wheeler & Co. for the ben- 
efit of the Wheeler & Wilson Company, and 
to promote its interests, and, with that object 
in view, Mr. Wheeler gave a parol and general 
authority to all users of the Wheeler & Wil- 



son machines to procure, use and continue to 
use the Douglas attachment, if they chose so 
to do. The complainant urged, upon the trial, 
that this permission of Mr. Wheeler was lim- 
ited to a permission to the owners of Wheeler 
& Wilson machines, to obtain, without roy- 
alty, the Douglas guide from some one of the 
employees of the company. It is true, that, 
upon cross-examination, in reply to the follow- 
ing Question, "You say, in your direct exam- 
ination, that you authorized those using the 
Wheeler & Wilson machine to use said pat- 
ent, whenever they had occasion to do so, 
without compensation. Can you name any 
person to whom you gave such permission? 
If so, name all you can remember,"— Mr. 
Wheeler said, "I gave permission to the em- 
ployees of our company to make the binders, 
on their own account, for such customers us- 
ing our machines as might require them. J 
cannot call to mind the names of any such cus- 
tomers at this time." I do not understand 
from this portion of Mr. Wheeler's testimony, 
that he intended to say that he confined the 
use of the patent to those customers only who 
should procure the guides from the employees 
of the Wheeler & Wilson Company. He had 
previously said that all those who used the 
machines had authority to use the guides, and, 
upon being requested to give the names of all 
persons to whom he had given such permis-j, 
sion, replied that he eould not recall the names 
of the customers, but he did remember that 
he specifically permitted the employees of the 
company to make binders for all such custom- 
ers as might require them. The witness did 
not intend to restrict the comprehensive char- 
acter of the language which he had previ- 
ously used. The defendants owned and were 
using in their business prior to October 5, 1872, 
about one hundred and twenty-five Wheeler & 
Wilson sewing machines. 

The material question, which arises upon the 
foregoing facts, is, have the defendants a 
right, by virtue of the authority conferred by 
Mr. Wheeler, to continue the use of the guides 
which were in use at the expiration of the 
original term of the patent? 

The license of Douglas and Sherwood af- 
fords the defendants no protection. By the 
terms of that license, they had a right to use 
only such guides as had been previously paid 
for, and, in respect to the use of all other 
guides, had declared themselves to be infrin- 
gers. They had paid Douglas and Sherwood 
for one binder only, and were in the lawful use 
under those licensors, of no binder except the 
one for which they had paid. The right to use 
additional binders never existed. Steam Cut- 
ter Co. v. Sheldon [Case No. 13,331]. 

But, the right of the defendants which was 
obtained through Mr. Wheeler is of a different 
character. He had publicly authorized all pur- 
chasers of the sewing machines in the sale of 
which he was interested, to use these guides 
without compensation. The consideration 
which moved him to give this permission was 
one with which he was satisfied. Prior to the 
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date of the expiration of the original term, he 
would not have been allowed to prevent the 
defendants from the use of the binders which 
they had theretofore purchased. Probably all 
the guides which they then had in their pos- 
session were made after the assignment to 
Wheeler & Co., and, if a few were in exist- 
ence prior to that date, the use of these few, 
which was originally unlawful, had become 
lawful by the license of Mr. "Wheeler, the as- 
signee. 

But, it is said, that, admitting that Mr. 
Wheeler could not have -stopped the use of 
those fifty-six binders, it does not follow that 
the defendants have the right to their continu- 
ing use after the expiration of the original term 
of the patent, for the following reasons: The 
statute (section 492S, Rev. St. U. S.) provides, 
that "the benefit of the extension of a patent 
shall extend to the assignees and grantees of 
the right to use the thing patented, to the ex- 
tent of their interest therein," and the right 
granted by Mr. Wheeler was a mere license, 
and neither an assignment nor a grant, within 
the meaning of this section, nor a sale of the 
binders, and a party seeking the protection of 
the act must be a purchaser of the patented 
article, or be protected by some agreement of 
sale which the owner of the original patent 
had a right to make, who, in this case, had 
not a right to license the use of the binder 
during the extended term. 

The supreme court had occasion, in Mitchell 
v. Hawley, 16 Wall. [S3 U. SJ 544, to consider 
this clause of the patent act, and to point out 
the "distinction between the grant of the right 
to make and vend the patented machine, and 
the grant of the right to use it" They say: 
"A patentee, when he has himself constructed 
a machine, and sold it, without any conditions, 
or authorized another to construct, sell, and 
deliver it, or to construct, and use, and oper- 
ate it, without any conditions, and the consid- 
eration has been paid to him for the thing 
patented, the rule is well established, that the 
patentee must be understood to have parted, 
to that extent, with all his exclusive right; and 
that he ceases to have any interest whatever 
in the patented machine so sold and delivered, 
or authorized to tie constructed and operated. 
Where such circumstances appear, the owner 
of the machine, whether he built it or pur- 
chased it, if he has also acquired the right to 
use and operate it during the lifetime of the 
patent, may continue to use it until it is worn 
out, In spite of any and every extension sub- 
sequently obtained by the patentee, or his as- 
signs." Mr. Wheeler had authorized these de- 
fendants, being customers of the Wheeler. & 
Wilson Company, to construct, and use, and 
operate, without any conditions, fifty-six bind- 
ers. The consideration for this grant was paid 
to the owner of the patent by the purchase of 
Wheeler & Wilson sewing-machines. The de- 
fendants thus became owners of the guides 
which they used, and, by such ownership, and 
the right which they acquired from Mr Wheel- 
er, they acquired the right to use and operate 



the machines until they were worn out. They 
were not simply licensees of the right to use 
a machine of which they were not the owners, 
but the machines had become their "private, 
individual property." "Complete title to the 
implement or machine purchased becomes 
vested in the vendee by the sale and purchase, 
but he acquires no portion of the franchise, as 
the machine, when it rightfully passes from 
the patentee to the purchaser, ceases to be 
within the limits of the monopoly." Mitchell 
v. Hawley, 16 Wall. [S3 U. S.] 548. 

I perceive no substantial difference between 
the case of these defendants and the ease of 
the complainant against Gilmour, which was 
an application for a temporary injunction 
against the use of certain" Douglas guides, and 
was decided by Judge Blatehford, April 29, 
1873. Gilmour, prior to the expiration of the 
original term, was in the use of four Douglas 
guides, upon as many Wheeler & Wilson sew- 
ing-machines. It is true, that Mr. Wheeler's 
affidavit in the Gilmour case contained a more 
detailed statement of the character and extent 
of the license, than was given in his deposition 
in the present case; but the facts which he 
stated are the same in each case. In the Gil- 
mour affidavit he says: "I intended that all 
patrons of the Wheeler & Wilson Manufactur- 
ing Company should be at liberty to make and 
use Douglas binders whenever and wherever 
they wished, without charge or liability of any 
kind, to anybody. * * * All parties were 
told to make their own binders. I permitted 
the employees of the company, for the con- 
venience of parties using Wheeler & Wilson 
machines, to make Douglas binders for them, 
and retain to themselves the prices paid. Full 
liberty and license was given all persons using 
Wheeler & Wilson machines, to use, in their 
business, without charge, all the Douglas bind- 
ers they had in use when I became an owner 
in the Douglas patent before named, and to 
procure where they pleased, and continue to 
use, until worn out, all additional Douglas 
binders that their business required." Upon 
these facts, Judge Blatehford held, that, 
"within the principle laid down in Wyeth v. 
Stone [Case No. 18,107], it is quite clear, that, 
as against Wheeler, who was the sole owner 
of the Douglas patent for more than four 
years before it expired, the defendant was in 
the lawful use, before and at the time the first 
term of the patent expired, of the four binders 
he was using when such first term expired. 
Wheeler could not have been heard to stop the 
defendant from the use of such four binders. 
The defendant was, within the meaning of the 
sixty-seventh section of the act of July 8, 1S70 
(16 Stat. 209), a grantee of the right to use 
such four binders, and, therefore, has a right 
to use, until they are worn out. the identical 
four binders which he -was using when the 
first term of the patent expired. As to all 
other binders, the injunction is granted." 

After the reissue, and before the filing of the 
bill, the defendants caused to be made, and 
used in their business, from fifteen to eighteen 
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"two-line" binders, which were supposed not 
to have been included in the reissue. Upon 
ascertaining that these binders were Douglas 
binders, the defendants caused them to be de- 
stroyed, in March or April, 1873. For the use 
of these binders the defendants are liable. 

Let there be a decree, without costs, for an 
account of damages and profits for the use of 
these last named binders prior to their de- 
struction, and an injunction against the use of 
binders described in the reissued patent, other 
than the identical forty-six binders which are 
now in lawful use. 

[For other cases involving this patent, see note 
to Wooster v. Taylor, Case No. 18,010.] 



Case 3STo. 18,039a. 

WOOSTER v. SINGER MANUF'G CO. 

[15 Reporter, 524; i 23 O. G. 2513.] 

Circuit Court, S. D. New York. April 10, 1883. 

Patents— Revocation op License— Suit eor In- 
fringement— Covenant Not to Contest. 

The defendant took a license from plaintiff and 
agreed not to contest the validity of the patent. 
Subsequently plaintiff revoked the license and 
sued defendant as an infringer. Held, that the 
commonly expressed judicial opinion is that in 
such a ease the defendant is at liberty to avail 
himself of any defence ordinarily open to any de- 
fendant who is charged with infringement. 

Bill in equity founded upon infringement 
of letters patent. Defendant pleaded a 
license to make and sell the articles embody- 
ing the inventions described in the patent 
In the argreement for a license defendant 
covenanted that it would not contest the va- 
lidity of the patents. Plaintiff revoked the 
license on account of defendant's breach of 
the conditions of the agreement. Defendant 
since that time has sold articles which em- 
bodied the inventions described in the letters 
patent and has kept them in stock for sale. 

F. H. Betts, for plaintiff. 

B. F. Lee and J. F. Dillon, for defendant. 

SHIPMAN, District Judge, in delivering 
the opinion of the court, said: 

2 [There are two corporations, each called the 
"Singer Manufacturing Company," — one, a 
joint stock corporation, incorporated in 1833, 
and located in the city of New York; the other, 
incorporated in 1873 by the legislature of the 
state of New Jersey, and a citizen of that 
state. Mr. George Ross McKenzie, general 
manager of the New Jersey corporation, tes- 
tifies that that company was an incorpora- 
tion of the same persons who composed the 
New York company; that since the organ- 
ization of the New Jersey company it is the 
one under which entirely the business of the 
Singer Manufacturing Company has been 
done; that all the property of the New York 
corporation has been transferred to the other 

1 [Reprinted from 15 Reporter, 524, by permis- 
sion.] 

2 [From 23 O. G. 2513.] 



company; that the officers of each company 
are the same; and that the principal finan- 
cial office of the New Jersey corporation is at 
the same place in New York City where the 
office of the New York corporation was be- 
fore the new company was formed. The 
New York company has a distinct legal ex- 
istence, and is apparently a legal person, 
and these two corporations have not become 
a unit; but the property which was former- 
ly owned, and the business which was for- 
merly done, by the old corporation have been 
transferred to the new organization. 

[On July 2, 1875, the plaintiff, who was 
about to apply for the two reissues which 
were afterward obtained, and which are the 
subject of this bill, entered into two written 
agreements with the New Jersey corporation 
for licenses when the reissues should be 
granted. These agreements were evidently 
intended to be memorandum agreements, 
and to be the basis upon which formal 
licenses, "with the usual clauses, and provi- 
sions of licenses of such character," were to 
be subsequently drawn, and such formal 
licenses were to be the fulfillment of the pre- 
liminary agreements. 

[On October 8, 1875, and after the reissued 
letters patent had been issued, a carefully 
drawn agreement -of license (which was the 
completed contract contemplated by the 
agreements of July 2) was entered into be- 
tween the plaintiff and the New Jersey cor- 
poration. The seal of the New York corpora- 
tion was attached to this agreement, I pre- 
sume, by inadvertence, for the testimony of 
Mr. McKenzie, and the fact that the agree- 
ments of July 2 were undoubtedly with the 
New Jersey corporation, leave, in my mind, 
no room for doubt that the agreement of Oc- 
tober 8 was in fact with the same corpora- 
tion. 

[Great stress is laid by the defendant upon 
the testimony of the plaintiff, as a witness in 
his own behalf, that he had never granted 
licenses to the New Jersey corporation, and 
upon the change of front which the plain- 
tiff's counsel made after the testimony had 
been taken. It is evident that, until Mr. 
McKenzie testified, the relations between 
the two corporations and the fact that the 
younger corporation alone was in active busi- 
ness, were not well understood by the plaintiff 
and Mr. Comstock, his attorney, and it may 
very well be that Mr. Wooster supposed that 
he could properly say that his contracts 
were with the New York corporation; but Mr. 
MeKenzie's knowledge of the part which 
that company had in the business which 
was done under the name of the "Singer 
Manufacturing Company" must be much more 
intimate than that of any other person, and 
his testimony is convincing that the New 
Jersey corporation was the licensee. 

[In the contract of October 8, 1875, the de- 
fendant admitted the "force and validity of 
said letters patent, and all reissues thereof," 
and covenanted that it would not contest, 
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not aid, or assist, or advise otliers to contest, 
in law or equity, the validity of said patents, 
•or any reissue thereof. It was also provided 
that, "upon the failure of the party of the 
second part at any time faithfully to carry 
out and perform any or either" of the con- 
ditions of the contract, the plaintiff could re- 
voke and annul the agreement, in which case 
the agreement, and all right and privileges 
•of the defendant, should cease and deter- 
mine. 

[On November 28, 1879, the plaintiff, on ac- 
count of the defendant's breach of the condi- 
tions of this agreement, revoked and annulled 
the license, and gave written notice of this 
revocation to the defendant. Since Novem- 
ber 28, 1879, the defendant has sold articles 
which embodied the inventions, and de- 
scribed and claimed in said letters patent, 
■and has kept such articles in stock for sale. 
No examination was had in regard to the in- 
fringement, and I suppose that that fact is 
•conceded.] 2 

The plea must be overruled, but an impor- 
tant question which has been discussed in 
the elaborate briefs of counsel is whether 
the customary permission to answer shall 
"be granted with or without restrictions upon 
the contents of the answer. The defendant 
was a licensee of sundry patents, and by 
Its contract of license has bound itself not 
to contest the validity, of the named patents 
•or of any reissue thereof, and had enjoyed 
the benefit of the license for a time. The 
plaintiff revoked the license on account of 
the defendant's breach of its agreements 
therein, and now sues the licensee as a 
naked infringer. The point is whether, such 
facts appearing on the record, the defend- 
ant is remitted to all its former rights, and, 
being sued as an infringer, can defend as 
■an ordinary infringer. I have heretofore 
shared the doubts which are expressed by 
Mr. Curtis (Curt. Pat 4th Ed.) whether the 
language of Justice Nelson in Woodworth v. 
•Cook [Case No. 18,011] is to be understood 
as deciding that a defendant, who had made 
si definite agreement in his contract of 
license not to contest the validity " of the 
patent, was, when sued as an infringer aft- 
■er a revocation of the license, remitted to all 
the rights which he enjoyed before the li- 
•cense, and have doubted, when the fact of 
a license and of a covenant not to deny the 
validity of the patent and of an enjoyment 
of the benefit of the license were found by 
the court to exist, whether the defendant 
was in a proper position to deny the validity 
of the patent. But the more commonly ex- 
pressed and presumably therefore better ju- 
dicial opinion is to the effect that when the 
license has been revoked by the plaintiff 
and the bill treats the defendant as a naked 
infringer, he is at liberty to avail himself 
of any defence ordinarily open to' any de- 
fendant who is charged with infringement 

s [From 23 0. G. 2513J 
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Burr v. Duryee [Id. 2,190]; Pelham v. Edel- 
meyer, 15 Fed. 262; White v. Lee, 14 Fed. 
789. I have, therefore, contrary to the opin- 
ion expressed after the hearing, determined 
to draw the decretal part of the order in the 
ordinary form, without deciding either in 
favor of or against the claim of the plaintiff, 
that the answer ought not to contest the va- 
lidity of the patent, so as to have the ques- 
tion of the extent of the defendant's answer 
to be decided upon a motion or hearing in 
which the question shall be directly at issue. 
Ordered accordingly. 



Case No. 18,040. 

WOOSTER v. TAYLOR et al. 

[12 Blatchf. 384; 1 Ban. & A. 594; 8 0. G. 
644.] 1 

Circuit Court, S. D. New York. Dec. 19, 1874. 

Patent fok Invention— Acceptance op License 
— Estoppel to Attack Patent. 

1. A patent was extended, and assigned, as ex- 
tended, to W., who entered into an agreement in 
writing, under seal, with T., which set forth 
that T. was "desirous of obtaining" a license to 
use the improvements covered by the patent, to 
the extent of the use of the article necessary to 
his business, and that, in consideration of the 
performance by T. of the covenants in the agree- 
ment, W. granted to T. the license to use the 
improvement to said extent for one year, at a 
specified place, "and not longer, otherwise or else- 
where, without written permission of W.,and that 
T. agreed to pay a specified patent fee, and to 
stamp each article with the dates of the patent 
and of the extension, and the words "Licensed 
to T. only," and that W. might revoke the license 
on the failure of T. to perform any of said condi- 
tions, in which case it should cease, and that the 
license was a personal privilege to T. and no 
right to use the article should, under it, be vested 
in any purchaser or user of it, other than T. 
After the expiration of the one year, T. continued 
to use 19 of the articles, claiming that he had 
them lawfully in use at the expiration of the 
first term of the patent, and that, by virtue of 
section 67 of the act of July 8, 1870 (16 Stat. 
209), he had a r«ght to continue the use of them 
so long as they remained capable of use. TV., on 
bill filed, applied for an injunction to restrain 
such use. Held, that, as T. knew all the facts 
relied on, when the first term expired, and when 
such" license was given, under the extension, he 
waived, by taking such license, any rights which 
he then had to use the 19 articles; that a mistake 
of the law could not avail to destroy the force of 
the- covenants in the license; that, although the 
term of the license had expired, T. was bound 
and estopped by the recitals and covenants in it; 
and that the injunction must be granted. 

2. As the license was granted at a nominal 
sum. for special reasons, it would be inequitable 
to allow T. to evade the force of the terms of the 
license, when he did not set up, at the time it 
was granted, any then existing right to use the 
article. 

[This was a bill in equity by George H. 
Wboster against Edmund W. Taylor, Jr., and 
Margaret Woodbury, to enjoin the infringe- 
ment of letters patent No. 21,659, granted to 

* 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Hubert A. Banning, Esq., 
and Henry Arden, Esq., and here reprinted by 
permission.] 
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A. Douglas October 5, 1858, and reissued 
December 10, 1872,— No. 5,180.] 

William D, Shipman and Frederic H. Berts, 
for plaintiff. 
L. E. Chittenden, for defendants. 

BLATCHFORD, District Judge. The plain- 
tiff is the owner of reissued letters patent 
granted to him, December 10, 1872, for an 
"improvement in folding guides for sewing 
machines." The original patent was granted 
to Alexander Douglas, as inventor, October 
5, 1858, and was extended to him for seven 
years from October 5, 1872. The patent, as 
extended, was assigned to the plaintiff, and 
the reissue was granted to him, as assignee. 
The plaintiff now applies for a preliminary 
injunction to restrain the defendants from 
using folding guides, or binders for sewiag 
machines, in violation of the patent. 

The defendants have nineteen of such guides 
which embody the invention covered by 
the patent. They claim the right to continue 
their use, on the alleged ground that the nine- 
teen guides were lawfully in use when the 
first term of the patent expired. The law- 
ful use set up is an allegal verbal permis- 
sion or license given by Douglas, the inventor, 
during the first term, in pursuance of which 
it is claimed the nineteen guides were made 
and put into use. The giving of the permis- 
sion is denied, and it is further claimed on 
the part of the plaintiff, that, at the timo 
when the permission is alleged to have been 
first given, and during all the time thereafter 
until the expiration of the first term, the ti- 
tle to the patent for the first term had passed 
out of Douglas, and was held by one Wheeler, 
so as to make such permission invalid for 
want of power in Douglas to grant it. But, 
in the view I take of the case, it is not neces- 
sary to consider any questions arising out of 
the foregoing matters, for the reason that an- 
other aspect of the case is controlling against 
the defendants. 

The right to use, set up by the defendants, 
is claimed, as matter of law, under the pro- 
vision of section 67 of the act of July 8, 1870 
(16 Stat. 209), which declares, that "the bene- 
fit of the extension of a patent shall extend to 
the assignees and grantees of the right to use 
the thing patented, to the extent of their in- 
terest therein." The alleged facts set up as 
constituting a lawful use of the nineteen 
guides at the time the first term of the patent 
expired, were known to the defendants at 
the time such first term expired. After the 
extension had been granted, and after the 
patent, as extended, had been assigned to the 
plaintiff, an agreement in writing, under seal, 
was entered into between the plaintiff and 
the defendants. This instrument, which is 
dated October 5, 1872, after .reciting the grant- 
ing of the patent, and its extension, and its 
assignment to the plaintiff, sets forth, that 
the defendants "are desirous of obtaining a 
license to use the improvement secured by 



said Letters patent, to the extent of the use- 
of binders necessary to their business," and 
that the plaintiff, "for and in consideration^ 
and in case of, the due and faithful keeping 
and performing of each and all of the condi- 
tions, agreements and admissions hereinafter 
contained to be kept and performed by the" 
defendants, has granted to the defendants the 
license "to use the said improvement to said 
extent, for and during the space of one- 
year from the date hereof, at their place of 
business, No. 55 Hudson street, in the city 
of New York, and not longer, otherwise or 
elsewhere, without written permission ot' r 
the plaintiff. The instrument then proceeds 
to say, that the defendants agree to pay to- 
the plaintiff, as a patent fee, the sum of $100, 
and agree to stamp on each folding guide 
used, the words: "Patented October 5, 1858r 
extended September 24, 1872; licensed to- 
Taylor & Woodbury only." There are agree- 
ments by the defendants not to contest the 
validity of the patent, and not to refuse to 
pay the license fee, although other parties 
contest the patent, and then the instrument 
provides, that, on the failure of the defend- 
ants to perform any of said' conditions and 
promises, the plaintiff may revoke and annul" 
the license, "in which case, this license, and 
all rights and privileges hereunder, shall for- 
ever cease and determine." The instrument 
further provides, that ithe license is "to be 
considered solely as a personal privilege" tO' 
the defendants, "and no folding guide li- 
censed hereunder is to be considered as law- 
fully made, so as to vest any property for 
sale of the same in the user, or so as to per- 
mit the said guide to be transferred, so as to 
vest in the purchaser or user other than" the- 
defendants "any right to use the same." 

It is contended for the defendants, that the 
taking of this license to use an unlimited 
number of guides for one year was no waiver 
of any right which they had, because the li- 
cense was taken under a mistake of law, they 
not having at that time been advised that 
they could set up, in law, the right to use- 
which they now set' up, and because the li- 
cense covered more guides than the nineteen 
then in use; and that, when the license ex- 
pired, the defendants were remitted to all 
rights which they had at the time the license 
was taken. 

These views, it seems to me, are not sound. 
On the contrary, whatever rights the defend- 
ants had,, when they took the license, in re- 
spect of the further use of the guides, they 
waived and surrendered by taking lie li- 
cense, containing the provisions it does con- 
tain. The defendants expressly show that 
they have never used any guides but the 
identical nineteen. The license sets forth 
that they are desirous of obtaining a license 
to use the invention patented, to the extent 
of the use necessary to their business, which 
includes the further use of the nineteen 
guides. This is inconsistent with their then 
having a right to use the nineteen, without 
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the new license. The license is not limited, 
to guides in excess of the nineteen. Then, 
the license is to use the guides to the neces- 
sary extent (and which necessity is shown 
to have extended to the use of no greater 
number than the nineteen), for one year "and 
not longer" or otherwise, without written per- 
mission of the plaintiff, and the keeping of 
the agreements made by the defendants is 
declared to he the consideration and condi- 
tion of the granting of the license by the 
plaintiff. Then, each one of the guides used 
(which includes the nineteen) is to be stamped 
-as "licensed," and the form of stamp given 
means a license under the extension and a 
license under such written license. The fur- 
ther provisions of the license, as before re- 
cited, confirm this view. No mistake of fact 
is alleged nor any fraud on the part of 
the plaintiff. Mistake of law furnishes no 
ground for escaping the force of the cov- 
enants in the license. Although the term of 
the license has expired, the recitals and cov- 
enants in it bind and estop the defendants. 
One of those covenants is, that, in consid- 
eration of the license for one year, the guides 
are to be used for no longer than one year. 

It appears, by an endorsement on the li- 
cense, and it is shown to be the fact, that the 
license was granted for the sum of §100, as 
a nominal sum, at the special request of 
' Douglas, and that such sum was not to be 
considered as a sum to govern the price of 
any other license. The defendants not hav- 
ing set xip, when the license was granted, 
any existing right to use the nineteen guides, 
and the plaintiff having licensed such nineteen 
guides for a nominal sum, for a special rea- 
son, it would be inequitable to allow the de- 
fendants to evade the force of the terms of 
ihe license, for the plaintiff has allowed them 
to enjoy for one year, without molestation 
and for 'a nominal sum, the use of the nine- 
teen guides, when it is manifest that he would 
not have allowed such use under the claim 
now set up, without resistance. 

The motion for an injunction must be 
granted. 

[For subsequent proceedings, see Case No. 18,- 
041. For other cases involving this patent, see 
Wooster v. Seidenberger, Case No. 18,039; 
Thomson v. Wooster, 114 U. S. 104, 5 Sap. Ct. 
788.] 



Case INTo. 18,041. 

"WOOSTER v. TAYLOR et al. 

[14 Blatchf. 403; 3 Ban. & A. 241.] i 

Circuit Court, S. D. New York. Feb. 15, 1878. 

INFJIIJTGEMENT OF PATENT— RECOVERT OP PROFITS. 

Where the profits made by a defendant from 
the unlawful use of a patented invention amount 
to more than the license fees for such use would 
amount to, the plaintiff, although exercising his 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



monopoly by the granting of licenses, is entitled 
to recover such profits, on an accounting for 
profits, and is not limited to such license fees. 

[This was a bill in equity by George H. 
Wooster against Edmund W. Taylor, Jr., and 
Margaret Woodbury, to enjoin the infringe- 
ment of letters patent No. 21,659, granted to 
A. Douglas October 5, 1858, and reissued 
December 10, 1872,— No. 5,1S0. The motion 
for an injunction was granted (Case No. 18,- 
040), and the cause is now heard on excep- 
tions to the master's report.] 

Frederic H. Betts, for plaintiff. 
James M. Townsend, for defendants. 

WHEELER, District Judge. This cause 
has been heard on report and supplemental 
report of the master filed therein, exceptions 
thereto and argument of counsel. The re- 
ports show that the orator does not maaiuf ac- 
ture or sell his patented articles, but relies 
on license fees for his income from his pat- 
ent; that such license fees, for the unli- 
censed use made by the defendants, paid at 
the beginning of each year, according to his 
rule, would amount to fourteen hundred dol- 
lars; that they were stopped soon after the 
commencement of the second year, by an in- 
junction issued in this cause, on motion of the 
orator; and that the profits actually realized 
by the defendants, from the use they had, 
amounted to nineteen hundred sixteen dol- 
lars and twenty-eight cents. Among other 
exceptions, the defendants have filed some 
that raise the question whether the orator is 
entitled to recover anything beyond the 
amount of what his license fees would have 
been; and, if not, whether those should not 
be apportioned to the time they were suf- 
fered to use the invention. No other excep- 
tions, besides those raising these questions, 
are insisted upon. 

If the defendants had yielded to the ora- 
tor's claims, and taken and paid for the li- 
censes, the profits realized would have been 
theirs, and the orator would have had no 
just claim upon them. As they did not, the 
use they had of the invention was not theirs, 
but was the orator's, and what they realized 
from it, by force of the law, became his, and 
was not their own. By the express provi- 
sion of the statute on this subject, the plain- 
tiff is "entitled to recover, in addition to the 
profits to be accounted for by the defend- 
ant," the damages sustained by the infringe- 
ment Rev. St. U. S. § 4921. This shows, 
that, in contemplation of law, the profits ac- 
tually realized by the infringer belong to the 
patentee, and, that, when the profits would 
not compensate for the damages sustained, 
as they might not, in many cases, he is enti- 
tled to the damages beyond. 

When it comes to the measure of damages, 
as distinguished from profits, in cases like 
this, the loss of the license fees might be the 
limit of the patentee's loss. But they are 
not, in any such case, the measure or limit 
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of the infringer's gain. So, on many ques- 
tions of damages strictly such, the license 
fees are evidence of damage, and, some- 
times, the limit of recovery of damages, but 
cannot be evidence, and, much more, not a 
limit, of profits to be accounted for. 

If the question of damages beyond profits 
was reached, and of any importance, it may 
be that the stoppage of the use of the patent 
by the injunction would make an apportion- 
ment of the license fees lawful and proper. 
But, as the profits exceed the damages, in 
any mode of reckoning the license fees, it is 
not necessary to consider the question made 
in that respect. 

The exceptions are overruled, and the re- 
ports accepted and confirmed for the larger 
sum. 



WOOTEN (VINING v.). See Case No. 16,- 
949. 



Case No. 18,043. 

WOPE et al. v. HEMENWAY. 

[1 Spr. 300; i 18 Law Rep. 390.] 

District Court, D. Massachusetts. July, 1855.2 

Shipping Akticles— Construction — Description 
of Voyage — Imprisonment op Seamen. 

1. If a clause in shipping articles is ambiguous, 
or susceptible of two constructions, one favor- 
able and the other unfavorable to the seamen, the 
construction favorable to the seamen shall be 
adopted, it not being their fault that the owners 
did not make the articles clear. 

[Cited in Goodrich v. The Domingo, Case No. 
5,543; The Quintero, Case No. 11,517; The 
Samuel Ober, 15 Fed. 622J 

2. In a shipping paper, the words, "voyage 
from Boston to Valparaiso or other parts of the 
Pacific Ocean, at and from thence home direct, 
or via ports in East Indies or Europe," do not 
describe a voyage with sufficient certainty within 
the United States statutes, for the protection of 
seamen, and do not bind the seamen to service 
after arrival at Valparaiso. 

[Cited in The Gem, Case No. 5,304.] 

3. If seamen, from an honest mistake of their 
right to a discharge, peacefully refuse labor, it 
will not justify their imprisonment on shore. 

s [This was a case for seamen's wages. 
Libellants were respectable men, natives of 
Sweden, were going to California, and had 
partly engaged a direct passage to San Fran- 
cisco. A shipping master from Mr. Hemen- 
way called at their boarding house in Boston, 
and offered them wages to go to Valparaiso 
in the ship Loo Choo, as seamen. He told 
them they had better earn wages to Val- 
paraiso, and they could always easily get a 
passage from Valparaiso to San Francisco. 
Libellants went and looked at the ship and 
her accommodations, and after conferring 
together, concluded to go in her. Upon re- 
turning to the boarding house, the shipping 

i [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 

2 [Affirmed in Case No. 13,149.] 

3 [From 18 Law Rep. 390.] 



master produced the shipping paper for them 
to sign. The men hesitated, and refused to 
sign unless a stipulation should be put in 
that they should be discharged upon arrival 
at Valparaiso. The shipping master told 
them that they were green; that they would 
be discharged there. They replied they 
knew they were green, but they feared dif- 
ficulty if the articles did not express the 
agreement The shipping master then said 
he would write it in the articles if that would 
satisfy them, and taking a pen he wrote up- 
on the paper, when they signed it, joined the 
vessel, and continued on board till her ar- 
rival at Valparaiso. In the meantime, there 
was mutual good feeling and satisfaction in 
every particular between the officers and 
these men. Having moored the ship, and 
made everything snug on board in the har- 
bor of Valparaiso, they packed up their 
clothes, dressed themselves, and asked (as 
the chief mate said) respectfully to be dis- 
charged and paid off. The captain refused 
to discharge them. They reminded him that 
such was their agreement, and referred him 
to the articles. The captain produced the 
articles, and the seamen pointed out to him 
the clause (against these six seamen's names) 
to which they had alluded, which was dis- 
covered to read thus: "Monthly 14, and to 
have $15 if he perform the voyage and return 
in the ship to Boston." But the captain 
finally decided that he would not discharge 
them. The seamen asked to see the consul 
The captain went and brought to them the 
consul's clerk, the consul being absent, who 
read the articles to the men; and when he 
came to this clause he said, "Captain, I can 
do nothing with these nienj you have got 
two rates of wages in the alternative on your 
articles." Yet, he said, the captain had pow- 
er to discharge them if he would. After 
declining to do anything officially,* he told 
the men they had better continue with the 
ship; but they refused, and the captain re- 
fused to discharge them. The clerk then 
asked the captain if he could be of any serv- 
ice to him, and what he was going to do 
with the men, and the captain asked the 
clerk to get them put in prison for him. 
The seamen, persisting in refusing further 
duty on board, were committed to prison 
without being allowed to take any change of 
clothes. They were -kept in prison thirty- 
five days, — one day each in solitary confine- 
ment in separate cells, and thirty-four days 
in a prison room about thirty feet long and 
twenty feet wide, having two grating win- 
dows, besides a grating door, its only passage 
for air and light. Here they were incar- 
cerated thirty-four days, in company with 
all sorts of criminals, afflicted with various 
and loathsome diseases, numbering never 
less than one hundred, and part of the time 
over two hundred, crowded into the same 
room so thickly as to be unable part of the 
time to lie down, and having no berths, beds, 
nor bedding. The food consisted of bread, 
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and a peculiar mixture of Chili beans, peas, 
barley, and Chili pepper, etc., mixed up to- 
gether. Once a day, each morning, each 
seaman -was served with bread, equal to a 
sea biscuit in quantity, with water, and 
nothing else. And once a day, each evening, 
the pepper mixture was served out in little 
iron kettles, holding about a gallon each. 
One of these kettles full was allowed to" ten 
prisoners, and nothing else. Nothing to eat 
with but their hands, nor anything else with 
which to scoop it out of the kettle. The Chili 
pepper mixture was perfectly unpalatable to 
the libellants, who abstained from eating it 
until they found the allowance of bread 
alone insufficient to sustain life; and as soon 
as they did eat the said Chili pepper mix- 
ture, all but one of libellants became sick, 
two of them prostrated with sickness for 
days, and swelled up, and unable to rise up 
at all. They were not able to get an in- 
terview with the consul while in prison, and 
no interview with the captain till a day or 
two before they were taken out, when the 
captain called for a moment at the grating 
a"nd spoke to one of them, but left before 
the others could make their way to the grat- 
ing. At the expiration of thirty-five days 
the libellants were taken out of prison, and 
put on board the vessel. They were then 
covered with vermin. They asked to see the 
consul himself, who was then at home, but 
were refused; and, still refusing to go in the 
vessel, three of them were put in irons, with 
arms suspended above a span around a 
stanchion between decks, and deprived of 
food about thirty-six hours, when they con- 
sented to turn to, and thence they continued 
faithfully at service until the vessel arrived 
in Boston, submitting to perform their duty 
to the entire satisfaction of the officers dur- 
ing the remainder of the voyage. As to the 
aforesaid clause in the articles on which the 
seamen relied, as providing for their dis- 
charge at Valparaiso, the defendant produ- 
ced his shipping master, who swore that he 
wrote that clause in one set of the articles 
in Mr. Hemenway's office, by the special di- 
rection of Mr. Hemenway, and that this was 
so written on the articles over the seamen's 
names, after they had signed the same arti- 
cles, and had gone aboard the vessel. It 
further appeared in evidence from the arti- 
cles that the voyage therein described was in 
these words: ""Voyage from Boston to Val- 
paraiso and other ports in the Pacific Ocean, 
at and from thence home direct or via ports 
in the East Indies or Europe."] 3 

C. G. Thomas, for libellants. 
William Delion, for respondents. 

SPRAGUE, District Judge. This is a libel 
for seamen's wages on a voyage from Bos- 
ton to Valparaiso and back. That the serv- 
ices were rendered is not denied. But the 
defendant insists that deduction should be 

s [From 18 Law Rep. 390.] 



made for the expenses of the imprisonment 
of. the libellants at Valparaiso. The libel- 
lants contend that the imprisonment was 
unlawful, and they present three distinct 
grounds of illegality: (1) That by the ex- 
press agreement made at the time they ship- 
ped, they were to be discharged at Valpa- 
raiso. (2) That the shipping articles do not 
describe the voyage as required by the laws 
of the United States, and the master had no 
right to detain them after arriving at Val- 
paraiso. (3) That even if the master had a 
right to detain them, he had no right to im- 
prison them on shore, in a foreign country. 

1. "What was the contract, when these men 
shipped at Boston? Six witnesses swear 
positively that the contract was, that the 
libellants should be discharged at Valpa- 
raiso, and that when the shipping articles 
were signed, they insisted that an entry of 
that fact should be made upon them, and 
that the shipping master then wrote some- 
thing upon the articles, which he said would 
show their right to such discharge. Against 
this there is only one witness, the shipping 
master himself, who denies that there was 
any such agreement 

In weighing this testimony, it is to be con- 
sidered that five of the witnesses for the li- 
bellants are seamen, having an interest in 
this question, and swearing for each other; 
and their testimony is to be closely scruti- 
nized, and received with great caution; but, 
upon the strictest scrutiny, they have testi- 
fied with great consistency, with apparent 
frankness, and more than ordinary " intelli- 
gence for men of their class. The other wit- 
ness for the libellants was a landlord, with 
whom they boarded at the time they shipped. 
He may have sympathy for the, libellants, 
but does not appear to have any interest to 
bias his testimony. 

The sole witness for the respondent is his 
agent, the shipping master. His conduct is 
in question, and his explanation of an entry 
made by him, on the shipping articles, is 
not satisfactory. His testimony would not 
outweigh that of the landlord alone. But, be- 
side this, there are two circumstances that 
go to corroborate the testimony of the libel- 
lants' witnesses. 

The first is, that, after having fully and 
faithfully performed their duty, until 'the 
arrival of the ship at Valparaiso, they at 
once confidently claimed their discharge, as 
a matter of right, which being refused, they 
immediately referred to the shipping articles, 
then in possession of the master, as showing 
their right to be discharged. These articles 
they had "never seen after they were signed, 
and yet instantly and confidently appealed 
to them, as decisive in their favor. 

The other circumstance is the unusual en- 
try which is found on the articles, upon their 
production. These articles were prepared 
by the shipping master for the officers and 
the rest of the crew, as well as for the libel- 
lants. In the usual column, against the 
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names of the seamen, were the figures "14," 
as their monthly -wages, and opposite to their 
names, in the blank space, was made this 
entry: "To have $15 per month, if he per- 
forms the voyage in the ship and returns to 
Boston." That entry is a part of the writ- 
ten contract. It contains a condition, "if 
he shall perform," &c. 

The respondent insists that the contract 
was absolute. If so, why was this condition 
written upon the articles? The entry was 
made by the respondent's agent, in such lan- 
guage as he chose to adopt. It was made for 
the purpose of satisfying the seamen that 
they would be discharged at Valparaiso, and 
if the shipping master did not intend that it 
should express that right, it was a fraud 
upon them. He might have made it in lan- 
guage clear and explicit/ If he has not done 
so, but left it ambiguous, the seamen are 
not to be prejudiced by such ambiguity. 
Upon the whole evidence, it is satisfactorily 
shown that the seamen were entitled, by 
contract, to their discharge at Valparaiso. 

2. As to the second ground, viz., the in- 
sufficiency of the articles. The description 
of the voyage is as follows. "From Boston 
to Valparaiso or other parts of the Pacific 
Ocean, at and from thence home direct, or 
via ports in East Indies or Europe." 

This description is not sufficiently definite. 
It gives to the owner and master of the ves- 
sel, such a power over the seamen, as is in- 
consistent with the provisions of the statutes 
of the United States, intended for their pro- 
tection; and, for that reason, the seamen 
would not have been bound by the articles 
to any service after arriving at Valparaiso. 
On both these grounds, therefore, any coer- 
cion of the master to compel the perform- 
ance of duty at Valparaiso was illegal. 

3. But even if the seamen had mistaken 
their right, and were bound to perform du- 
ty, the master had no right to send them to 
a prison on shore, and especially to such a 
prison. These men merely claimed their 
discharge, and refused further labor, on the 
ground of right. They did so peacefully and 
respectfully; there were no threats or inti- 
mations of force; if it was necessary to re- 
strain or imprison them, it should have been 
done on board of the vessel, as it might have 
been, without danger, and where they would 
have been under the eye of their own officers. 
In such case, the law does not allow the 
master to thrust his men into a foreign jail, 
and there expose them to all the privations, 
sufferings, and hazards of disease. Upon 
all these grounds, the imprisonment of the 
libellants was unlawful, and they cannot be 
required to pay the expense of such impris- 
onment. 

Decree for the libellants. 

After the decision of the above libel for 
wages, six suits by the libellants against the 
master, for the unlawful imprisonment were 
tried, and an opinion was pronounced by the 



court in favor of the libellants; and, the de- 
fendant having stated that he should take 
an appeal therefrom, the libellants' counsel 
said that, as to one of them, he would ask 
for a decree of only $50, because his client 
was unable further to litigate, and a decree 
for that amount only was rendered for that 
libellant, and an appeal in that ease refused. 
As to the others, the appeal was allowed. 

The decree was affirmed upon appeal. See 
Snow v. Wope [Case No. 13,149]. That any 
ambiguity, uncertainty or obscurity in the ar- 
ticles, is construed most favorably to the sea- 
men, see Jansen v. The Theodor Heinrich [Id. 
7,215]; The Hoghton, 3 Hagg. Adm. 111. As 
to imprisonment of seamen in foreign gaols, see 
The Mary [Case No. 17,823]; Gardner v. Bib- 
bins [Id. 5,222.] 
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WORCESTER et al. v. TRUMAN et al. 

[1 McLean, 433.] i 

Circuit Court, D. Ohio. July Term, 1839. 

Breach of Injunction — Enfouoement of Fes- 
ai/ty. 

1. A rule to show cause why an attachment 
should not issue, for breach of an injunction, is 
not the mode of proceeding in this court. 

[Cited in Fanshawe v. Tracy, Case No. 4,643; 

U. S. v. Anonymous, 21 Fed. 767.] 
[Cited in Hawkins v. State, 126 Ind. 296, 26 

N. E. 44.] 

2. A motion should be made that the defend- 
ant stand committed for a breach of the injunc- 
tion, and this motion is made on notice being 
given to the defendant. 

3. No notice having been given in this case, the 
court overruled the motion for .an attachment 

Chase & Fox, for complainants. 
Wright & Vaughan, for defendants. 

McLEAN, ' Circuit Justice. Chase & Fox, 
who appear for complainants, move for at- 
tachment against the defendants, on the 
ground that they have violated the injunc- 
tion heretofore granted in this case, restrain- 
ing the publication of certain school books. 
The allowance of the injunction at the last 
term is shown, and also a summons with an 
order indorsed, enjoining the publication of 
the works, which was served on the defend- 
ants. And several affidavits were read 
which prove that the publication of the books 
had been continued after notice of the in- 
junction had been served. 

Wright & Vaughan objected to the attach- 
ment, because no notice had been served on 
the defendants of this motion; and they in- 
sisted that a rule to show cause why an 
attachment should not issue is the proper 
mode of proceeding for a disobedience of the 
injunction. 

i [Reported by Hon. John McLean, Circuit 
Justice.] 
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By a rule adopted by the supreme court, 
to regulate proceedings in chancery, it is 
provided that "in all cases where the rules 
prescribed by that court, or by the circuit 
court do not apply, the practice of the cir- 
cuit courts shall be regulated by the practice 
of the high court of chancery in England." 
No rule has been adopted by this court to 
regulate this motion, and we must look to 
the precedents established in the English 
courts. "The practice in England formerly 
was that upon affidavit of the service of the 
injunction, an attachment issued for the 
"breach of it. If the defendant was arrested 
on the attachment and entered his appear- 
ance, and answered interrogatories under 
oath, &c, if he denied the service of the in- 
junction, it was required to be proved, &c." 
Har. Oh. Prac. 552. But in Eden on Injunc- 
tions, 56, it is stated, that the modern prac- 
tice where a contempt for a breach of the 
injunction is charged, is to give notice of a 
motion, not that the defendant should show 
cause why he should not be committed; but 
that he may stand committed for breach of 
the injunction, which is moved upon affidavit 
of the service of the injunction 

In the case of Angerstein v. Hunt, 6 Ves. 
487, Mr. Romiily, for the plaintiff, moved 
that the defendant should show cause why 
he should not stand committed for breach 
of the injunction, &c. And the lord chan- 
cellor said: "It is not the practice in this 
court for a man to show cause why he should 
not stand committed. The motion ought to 
be, that he shall stand committed for breach 
of the injunction; and it ought to be made 
upon personal service upon him, that the 
court will be moved for that purpose. When 
the injunction is to do a thing, the course is 
to move for an order that he shall do it by 
a particular day, or stand committed. But 
this is not to do a thing. The proper mode 
therefore will be to serve him with notice, 
that the court will be moved, that he shall 
stand committed." And in the case of 
Schoonmaker v. Gillett, 3 Johns. Ch. 311, on a 
motion having been made for an attachment 
to bring up the defendant; the chancellor, 
on the authority of the above case, and on 
the due service of the affidavits and notice, 
ordered that an attachment issue to the sher- 
iff to bring the defendant into court, to an- ' 
swer for the contempt. 

On these authorities, it is clear that it is 
not the English practice to issue a rule to 
show cause why an attachment should not 
issue for a breach of the injunction; and it 
is equally clear the motion that the defend- 
ant should stand committed for the contempt 
is made after personal service of a notice 
that such motion would be made. The case 
in Vesey is on the very point, and also the 
authority in Johnson. 

Tn the present case, this rule has not been 



observed. No notice whatever has been giv- 
en to the defendants that the counsel for 
the plaintiffs would move that they stand 
committed for a breach of the injunction. 
Verbal information was communicated to 
the counsel at Cincinnati, that a motion for 
an attachment would be made at the present 
term; and a motion to this effect was en- 
tered on the minutes of the court, two days 
before it was called up and argued. This, 
although in the nature of a criminal pro- 
ceeding, is not in fact stiietly of that char- 
acter. It is instituted and carried on by the 
counsel for the plaintiff, and not, necessarily, 
by the attorney for the government. The 
object of the proceeding is, to enforce obedi- 
ence to the process of the court, by punish- 
ing an intentional disregard of it. The mode 
is summary and rigorous, and the party who 
thus invokes the aid and power of the court, 
should bring himself strictly within the rule 
which entitles him to the redress sougnt, and 
subjects the defendant to the punisliment 
which must follow. He must show the al- 
lowance of the injunction, that it has been 
issued on the terms specified and within the 
limitations imposed. That it has been duly 
served, and that notice has been given to the 
defendant, of the time and place of the mo- 
tion, "that he stand committed for a breach 
of the injunction." On this motion the court 
will not investigate the title of the complain- 
ants. That was considered on the allowance 
of the injunction, and will be again investi- 
gated on a motion to dissolve, or on the final 
hearing. But the court will look into the 
case to ascertain how far the defendants are 
restrained, and whether the writ of injunc- 
tion extends beyond the allowance. And 
there are other points made in the argument 
which it may be proper to examine, when the 
defendants shall be properly brought before 
the court. But until the notice shall be serv- 
ed of the usual motion, for a breach of the 
injunction, no other question except that of 
notice is before the court. 

Under the circumstances of this case, the 
court feel bound to consider the prel'mi- 
nary objection of want of notice, as wholly 
disconnected with the facts and arguments 
adduced on what may be termed the merits 
of the motion. In requiring the defendants' 
counsel to argue the preliminary objections, 
in connection with the other branch of the 
ease, the court subjected them to no waiver 
of any legal objection. The appearance of 
the counsel, therefore, is not a waiver of no- 
tice, and such appearance is only considered 
for the purpose of objecting to the want of 
notice. 

The motion for an attachment is overruled. 
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Case No. 18,044. 

In re "WORK et al. 

[30 Leg. Int. 361.] i 

Circuit Court, W. D. Pennsylvania. May 12, 
1873. 

Bankruptcy Proceeding — Review by Circuit 
Court — Dissolution of Firm — Subse- 
quent Bankruptcy op Partner. 

1. Revisory jurisdiction of the circuit court, un- 
der the second section of the act of March 2, 
18G7 [14 Stat. 517], over the proceedings in bank- 
ruptcy in the district court. Within what time 
relief must be sought. 

2. The 36th section of the same act only ap- 
plies to partnerships existing at the time of peti- 
tion filed. Where a partnership had dissolved, 
made a general assignment in trust for creditors, 
the members residing in different districts, and 
more than a year afterwards, one of the partners 
filed his individual petition in bankruptcy, pray- 
ing an adjudication of bankruptcy, against him- 
self and his late copartners, no partnership assets 
appearing upon the schedules. Held, that this 
was not a case for a joint proceeding, as though 
the copartnersnip still continued. 

[In review of the action of the district court 
of the United States for the Western district 
of Pennsylvania.] 

In bankruptcy. The copartnership of 
Work, McCouch & Co., of the city of Phila- 
delphia, bankers and brokers, consisting of 
Samuel Work and William McCouch, of said 
city, in the Eastern district of Pennsylvania, 
and Allen Kramer, Florence Kramer, and 
Edward Rahm, of the city of Pittsburgh, in 
the Western district of the same state, failed 
in the month of May, 1866, heavily indebted; 
on the 9th day of June, 1866, the partners in 
Pittsburgh made a general assignment of 
their copartnership and individual property 
in trust for their creditors, to one Thomas 
Moore, and on the 14th day of the same 
month, the partners in Philadelphia executed 
a similar deed to George Sergeant, Esq. On 
the 25th day of July, 1867, Florence Kramer 
filed his petition in the district court of the 
United States for the Western district of 
Pennsylvania, in bankruptcy, praying that 
himself and his copartners in the firm of 
Work, McCouch & Co. might be adj'udged 
bankrupts. No partnership assets appeared 
in the schedules annexed. His copartners 
appeared upon the orders to show cause, sub- 
mitted to an adjudication of bankruptcy, and 
the matter was so proceeded in that Florence 
Kramer obtained a discharge from his debts 
on July 3, 1868, and Edward Rahm, Samuel 
Work and William McCouch obtained theirs 
on December 23d, of the same year. Allen 
Kramer died without having applied for a 
discharge. On September 5, 1870, Henry W. 
Hook, a creditor to the amount of 530,200, 
who had unsuccessfully resisted the dis- 
charge of the said bankrupts in the district 
court, presented his petition under the sec- 
ond section of the act of March 2, 1867, to 
the circuit court, setting forth the foregoing 
facts, and praying that the discharges grant- 

i [Reprinted by permission.] 



ed to the said bankrupts might be annulled. 
The court allowed said petition to be filed, 
and ordered the bankrupts to appear and 
plead answer or demurrer thereto in thirty 
days. To this pttition a special demurrer 
was filed, raising the question of the applica- 
tion being in time, and also meeting the case- 
made by it upon its legal merits. 

Nathan H. Sharpless and D. O. Watson, 
for petitioner. (1) That the petition was filed 
in time. The cases under this section hold- 
ing that it need not be filed within the ten 
days allowed for an appeal from the district 
to the circuit court (In re Alexander [Case 
No. 160]), but that it oaust be filed within a 
reasonable time. Upon the question of what 
is a reasonable time in this case, the act it- 
self furnishes an analogy in the 34th section, 
allowing the creditor two years in the dis- 
trict court to contest the validity of his debt- 
or's discharge. (2) The proceedings in the 
district court were entirely irregular, and so 
far as Samuel Work and William McCouch 
were concerned, without jurisdiction. At the 
best they can only be supported as individ- 
ual proceedings on behalf of Florence Kra- 
mer. The 36th section of the act under 
which they were had, only applies to part- 
nerships existing at the time of petition filed, 
or at all events to those where there are part- 
nership assets to surrender to the assignee 
in bankruptcy. The words of the act are, 
"where two or more persons who are part- 
ners in trade shall be adjudged bankrupts," 
&c. Here the firm had been dissolved more 
than a year when the petition in bankruptcy 
was filed. The two assignments to Messrs. 
Moore and Sergeant worked a dissolution of 
the copartnership by operation of law. 
Moddewell v. Keever, 8 Watts & S. 63; Coch- 
ran v. Perry, Id. 262; Horton's Appeal, 1 
Harris [13 Pa. St.] 67. 

Upon the making of the assignments all 
dealings of the copartnership ceased, and at 
the time of the petition filed in bankruptcy, 
there were no assets of the firm to be ad- 
ministered in that forum. Under the circum- 
stances, the joint proceeding was unwarrant- 
ed by the act of congress, and as to Messrs. 
Work and McCouch, the bankrupt court was 
without jurisdiction over their persons, and 
acquired none by reason of their relations 
to the subject matter of the proceedings be- 
fore it on the petition of Florence Kramer. 
Citing Bump, Law & Prac. Bankr. p. 53 et 
seq.; In re Crockett [Case No. 3,402]; In re 
Penn [Id. 10,927]; In re Winkens [Id. 17,875]. 

Hopkins & Lazear (with whom were John 
C. Bullitt and Samuel Dickson, for Work & 
McCouch) contra. 

Before McKENNA, Circuit Judge, and Mc- 
CANDLESS, District Judge. 

The court, after consideration by McKEN- 
NA, Circuit Judge, delivered a verbal opin- 
ion, and directed the entry of the following 
decree. "And now, May 12th, 1873, the de- 
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murrer and bill of review having been argued 
by counsel pro and eon, and duly considered 
by the court, the demurrer is overruled and 
the decree of the district court is reversed as 
to Edward Rahm, Samuel Work, and "Wil- 
liam McGoueh. 
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Case K"o. 18,045. 

The WORKMAN. 

[1 Low. 504.] i . 

District Court, D. Massachusetts. 1870. 

Damage to Tow— Liability of Tuo. 

1. A tug, in towing a ship, brought her against 
a wharf. Held, that the tug was liable in dam- 
ages, although the ship was rotten and unsea- 
worthy, unless the condition of the vessel was the 
sole cause of the injury. 

[Cited in The M. J. Cummings, 18 Fed. 183.] 

2. The damages in such a case are the natural 
aud necessary consequences of the collision to the 
vessel in her actual state of repair. 

The steam tug Workman was hired to tow 
the bark White Wing from Fiske's wharf in 
Boston into 'the stream, aud farther if re- 
quired. The master of the tug made his 
boat fast to the port side of the ship, ordered 
the lines of the latter to be cast off, and 
steamed ahead. Presently the starboard 
side of the bark's stern came in contact with 
the wharf, but was soon cleared, and after 
they had proceeded a short distance it was 
found that the stern of the vessel had come 
off. The master of the tug had the control 
and charge of the navigation of both vessels. 
Several of the timbers of the stern were 
rotten, and a very considerable proportion of 
the repairs put on the vessel would not have 
been necessary but for this state of her 
works. 

T. H. Russell, for libellant, 
J. C. Dodge, for respondent 

LOWELL, District Judge. The libellant 
contends that, however rotten his ship may 
have been, the tug had no right to hit her 
against the wharf, and is justly responsible 
for the natural consequences of the act. On 
the other part, this general proposition is 
not denied; but it is maintained that the 
state of the timbers was the sole cause of 
the damage, and the blow only such a slight 
touch as every vessel is liable to receive in 
coming, to or going from her wharf, and that 
no negligence, therefore, can be argued from 
the result, and that none has been proved. 
That the mere act itself had no naturally in- 
jurious consequences. The vessel was not 
old, and had been taken good care of, but 
dry rot had attacked her stern, without the 
knowledge of the owner. The unexpected 



i [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 
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discovery of her actual state was said by 
one of the witnesses to be a very fortunate 
circumstance for her owner, because it may 
pi'obably have saved her from a worse dis- 
aster. It seems clear that the bark was not 
sound, staunch, and seaworthy, as alleged 
by the libellant; and if this is a material 
and traversable averment it must be found 
against him. But there is no warranty of 
seaworthiness - in a contract of towage, and 
the claimants cannot prevail upon this point, 
taken by itself, unless the evidence shall go 
the full length of showing that the whole 
damage was due to the state of the vessel. 
As, for instance, in any ordinary cause of 
collision, it would" be immaterial that the 
injured vessel was. insufficiently manned, or 
in any other respect unseaworthy, or even 
badly navigated, unless the defect caused or 
contributed to the disaster. Still less if a 
vessel were run into, would it be a defenee 
that a stronger vessel would not have been 
injured. The undisputed fact that the tow 
was brought against the wharf with greater 
or less violence calls upon the tug for an ex- 
planation. The explanation given is that the 
motion of the vessels was very slow, and the 
blow very slight, such as ought not to in- 
jure a seaworthy vessel. The difficulty I 
have found with this defence is that it does 
not account for the blow itself. If it were 
shown that, by the usual and necessary 
course of navigation, a vessel must be ex- 
pected to touch the ground or any other ob- 
ject at a certain point, a tugboat could not 
be held to guarantee her against touching 
there. And, of course, any sudden squall or 
other accident may be shown. But there is 
nothing of the sort shown here under either 
alternative. It is " said that vessels often 
touch the wharf, but not that they usually 
strike it as this vessel did. She was swung 
round in such "a way as to bring her stern 
against some part of the wharf, and, al- 
though the evidence is conflicting concern- 
ing the respective parts of vessel and wharf 
that were struek, and the force of the blow, 
I am not satisfied that it was a mere touch, 
to be overlooked as being one of the ordi- 
nary and necessary incidents of towage, like 
wear and tear. It is a hard case, undoubt- 
edly, because it will be very difficult to draw 
a perfectly just and equitable line in the 
award of damages. I shall endeavor to do 
this as far as possible. My decision at pres- 
ent merely is that I cannot deprive the li- 
bellant entirely of damages, because I can- 
not be assured that the fault is wholly to be 
found in the defective character of his ves- 
sel. 

Interlocutory decree for libellant. Dam- 
ages to be assessed. 
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Case No. 18,046. 

WORKS v. JUNCTION RAILROAD. 

[McLean, 425; i 10 West. Law J. 370.] 

Circuit Court, D. Ohio. April, 1853. 

Injunction — Public Nuisance — Obstruction op 
Navigation — Draw-Bridge ovek Navigable 
Water — Consent of Sovereign Power — Char- 
ter op Railroad— Lines Authorized. 

1. A citizen of another state owning property 
in this state, lias a right to come into the circuit 
court of the United States, asking for an injunc- 
tion to restrain the acts of a corporation, incor- 
porated under the laws of Ohio, which, if con- 
summated, would do irreparable injury to his 
property situated here. 

2. A private person cannot apply to a court of 
chancery to prevent or remove a public nuisance, 
which does him no special injui-y. But he may, if 
the nuisance is immediately injurious to himself, 
although it may also affect the public. A private 
person owning a tannery, flour mill, saw mill, 
stores and warehouses, a wharf and water lots, 
and stock in a plank road leading from the town 
where they are situated, which is upon a river 
navigable for steamboats, schooners; and other 
vessels, and from which trade is carried on with 
other ports, in which he participates, may injoin 
a railroad company from obstructing the naviga- 
tion of the bay into which that river empties, 
when such obstruction will materially injure the 
trade of that town. 

[Cited in People v. Detroit White Lead Works, 
82 Mich. 478, 46 N. W. 737; Ballentine v. 
Webb, 84 Mich. 47, 47 N. W. 488.] 

3. Prom the nature of such an injury, its ex- 
tent cannot be ascertained with precision. Jt is 
permanent; consequently suits at law for relief 
must be endless. To establish a wrong of this 
nature, it need not be measured by dollars and 
cents. It must be shown to exist; it must be 
material; but the particular amount of damages 
can not and need not be shown. In such eases, 
adequate relief can be given only by injunction. 

4. Where the termini of a railroad are fixed by 
its charter, and an amendment is made thereto 
authorizing the company "to extend its line of 
railroad to a point on a river" named, "which is be- 
yond the original terminus and not in a direct 
line with the termini, the company are not au- 
thorized in departing from one terminus named, 
and constructing a direct line between the other 
terminus and the point designated on the river, 
which will leave the original point of termination 
entirely out of the line of the road. The exten- 
sion of a line does not authorize a departure 
from it in the middle or any other part of it, ex- 
cept from its terminus. 

5. Where a railroad company was authorized by 
its charter "to construct branched roads from the 
main route," to other towns or places in the several 
counties through which the road might pass," 
they are limited to the construction of branch 
roads, which leave the main route and terminate 
at some town or place within the same county as 
that in which the other terminus of the branch 
is situated. The construction of a line of road, 
commencing in one county and terminating in an- 
other, is not authorized by such a provision. 

6. A railroad company was authorized to con- 
struct a railroad, making S. and P. points in the 
main line. They proceeded to put under con- 
struction a line from S. to P., which lies thirty- 
eight degrees north of a direct line from S. to P., 
and which, if brought down to that line, would 
not be half way between S. and P. 

7. The court considered that this was mani- 
festly intended to be the main line, and could not 
be called a branch. 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



8. A right to change a location, "either for the 
difficulty of "construction, or of procuring a right 
of way at a reasonable cost, or whenever a better 
and cheaper route can be had," does not authorize 
a company to relocate, because a particular town, 
on the selected route, will not contribute to the 
road. Nor will it authorize a departure from the 
points named in the charter. 

9. The right to cross a navigable water by a 
railroad bridge, must be given by the sovereign 
power, by a special or general act. Where this is 
not done, neither the board of public works, nor 
an acting commissioner of that board, can ap- 
prove of the structure of a bridge over it. No 
such power is given by the twentieth section of 
the act of Ohio of May 1, 1852, to provide for the 
creation and regulation of incorporated companies. 
3 Curwen's Rev. St. p. 1882. 

10. By the twentieth section of that act (3 
Curwen's Rev. St. 1S82), either the acting com- 
missioner of the board of public works, within 
whose territorial jurisdiction the work is to be 
erected, or the board of public works may approve 
of the plan or structure of a proposed bridge over 
a navigable water; and as the law has provided 
for no appeal from the decision of the acting 
commissioner, his favorable decision is final. A 
reversal of that decision by the board is a nullity, 
they having no jurisdiction over the subject. 

11. The expression, "the acting commissioner 
having charge of the public works where such 
crossing is proposed," in the twentieth section of 
the act alluded to (3 Curwen's Rev. St. 18S2), 
means nothiDg more than that such place shall be 
witlun the territorial jurisdiction of the commis- 
sioner. It does not mean that the water over 
which the bridge is proposed to be erected, should 
be a portion of the public works of Ohio. The 
words "navigable waters" are used in no such re- 
stricted sense; they embrace and were intended 
to embrace, all waters within the state, which 
are navigable by the works of art or nature. 

12. Where a company is authorized to construct 
a railroad between two points, "over" a navi- 
gable water, a right to construct a bridge over 
that water is implied, as a necessary means of 
carrying into effect the power granted. 

13. Under the power to regulate commerce, 
congress have power to prevent the obstruction of 
any navigable river, which is a means of com- 
merce between any two or more states. The ex- 
ercise of this great public right is not incompatible 
with the enjoyment of local rights. The public 
right consists in an unobstructed use of a navi- 
gable water connecting two or more states. The 
local right is to cross such water. The general 
commercial right is paramount to all state au- 
thority. 

14. A public nuisance can not be tolerated on 
the ground that the community may realize some 
advantages from its existence.- The doctrine on 
this subject, as it is stated in the Wheeling 
Bridge Case, 9 West Law J. 535, adopted and 
followed. 

[Cited in People v. Detroit White Lead Works, 
82 Mich. 478, 46 N. W. 737; Ballentine v. 
Webb, 84 Mich. 47, 47 N. W. 48S.] 

15. A draw-bridge over navigable water, al- 
though it unavoidably occasions some delay in 
passing it, is not necessarily such an obstruction 
to the navigation as to amount to a nuisance. 
The delay is submitted to in consideration of the 
benefits conferred. 

16. In considering whether a draw-bridge is an 
obstruction, the unskillfulness of the seamen, and 
the probability of men not being ready at the 
draw to open it, are to be laid out of considera- 
tion. The law presumes that what ought to be 
done will be done, and that since seamen should 
be skillful, they will be so. 

17. When the chancellor is asked to restrain 
the erection of a bridge, on the ground that it 
will be an obstruction to the navigation, and the 
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testimony offered to prove it so, is so nearly bal- 
anced as not to incline the scale on either side, 
the extraordinary and preventive power of an in- 
junction, which may be ruinous to one of the par- 
ties, .ought not to be exercised. 

In equity. 

McLEAN, Circuit Justice. The complain- 
ant [Samuel Works], a citizen of New York, 
states that he owns a large amount of real 
estate at and near Fremont, on the Sandusky 
river, in the county of Sandusky, state of 
Ohio, which comprises a tannery, half of a 
flouring mill, saw mill, a store and ware- 
houses, a wharf and water lots; that the 
Sandusky river from Fremont is navigable 
for steamboats, schooners and other vessels, 
and that a commerce is carried on from it, 
down the river and bay to different ports 
on the lakes; that he has plank-road stock 
which pays a profit by the transportation of 
produce to and from Fremont; and that ship- 
ments are made of flour and lumber from 
his mills, and leather from his tannery, etc. 
He represents that the defendants are about 
constructing a railroad from Sandusky City 
to Toledo, crossing the Sandusky Bay by a 
bridge on a line to Port Clinton, in Ottowa 
county; that the bridge, if made, will ma- 
terially obstruct the commerce of the bay to 
his individual and irreparable injury, and he 
prays for an injunction to restrain the de- 
fendants from the construction of their pro- 
posed bridge. 

The Junction Railroad Company answers 
that it is engaged in building a railroad be- 
tween Cleveland and the Maumee river, con- 
necting with Toledo, and extending from 
that city to the west line of the state, under 
various charters which authorize them to 
prosecute the work. 

The Port Clinton Railroad Company de- 
murs generally to the complainant's bill, and 
Answers, denying the fraud and collusion 
with the Junction Railroad, as charged in 
the bill. It denies that it has any connec- 
tion with the Junction Railroad, either to aid 
it or receive aid from it. The navigableness 
of the Sandusky Bay above the proposed 
bridge, and also of the Sandusky river to Fre- 
mont, is admitted by the parties and the 
pleadings. The general government has rec- 
ognized this fact by making Fremont a port 
of entry, and the state of Ohio, by appropri- 
ating funds in removing certain obstructions 
in the Sandusky river. 

Has the complainant a right to prosecute 
this suit? If the proposed bridge shall be 
an obstruction, as charged \n the bill, it 
will be a public nuisance. No individual can 
complain of such a structure, unless his in- 
terests are injuriously affected by it. In 
such case it is a private nuisance to him, and 
if at common law he can obtain no adequate 
remedy, he may seek relief by injunction. 

The complainant's citizenship gives him 
a right, in ordinary cases, to prosecute a suit 
in this court. But to maintain this suit, he 
must superadd a private injury which is 



I irremediable at common law. Has this been 
shown? I think it has. From the property 
owned by the complainant, from the differ- 
ent Mnds of business in which he is engaged, 
it appears that any material obstruction to 
the commercial outlet from Fremont must in- 
juriously affect his interests. The product 
of his mills, his wharf, his grounds on the. 
river, are enhanced in value by an unob- 
structed commerce. His road stock is more 
or less affected by the transportation of 
freight to and from Fremont The injury 
from the obstruction, if it be material, affects 
directly the articles shipped, and indirectly 
tends to lessen the value of the operating 
means through which these articles are pro- 
duced or acquired. If such injury exist, no 
adequate remedy can be found by an action 
at law. From the nature of the injury, its 
extent can not be ascertained with precision. 
-It is permanent; consequently the suits at 
law for redress must be endless. In such 
a ease, adequate relief can be given only by 
injunction. It prevents the wrong. To es- 
tablish this wrong, it need not be measured 
by dollars and cents. It must be shown to 
exist; it must be material; but the particu- 
lar amount of damage can not and need not 
be shown. A mischief being proved, which 
can not be redressed at common law, connect- 
ed with the citizenship of the plaintiff, estab- 
lishes his right prima facie to prosecute this 
suit. The right to prosecute being shown or 
admitted, the nature and extent of the nui- 
sance may be examined. The extent of the 
commerce obstructed may be proved, and 
also the dangers and probable losses to which 
it will be subjected. 

The complainant having maintained his 
right to sue, the defendants are thrown upon 
their defense. This they have attempted to 
make, by giving in proof the act incorporat- 
ing the Junction Railroad Company, with its 
various amendments, and also the incorpora- 
tion of the Port Clinton Company. 

The charter of the Junction Railroad Com- 
pany was granted the 2d of March, lSi6. 
The second section authorizes it to construct 
a railroad, "commencing at such point on 
the Cleveland, Columbus and Cincinnati Rail- 
road as the directors may select, either in the 
county of Cuyahoga or Lorain, and within 
thirty miles from Cleveland; thence to Ely- 
ria, in Lorain county, unless the junction 
with the Cleveland and Columbus road should 
be made at Elyria; and from thence on the 
most feasible route to intersect the Mad River 
and Lake Erie Railroad at Bellevue, or at 
such other point as the directors shall choose, 
and thence to Lower Sandusky; and the 
said corporation shall have power to con- 
struct the said railroad or a branch of the 
same, from Elyria to Sandusky City, and 
from thence to Lower Sandusky." Under 
this provision the road has been constructed 
from Cleveland hj Ohio City, Elyria, to San- 
dusky City, and is now being constructed 
thence nearly on a straight line to Port Clin- 
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ton, crossing the Sandusky Bay, and extend- 
ing, on the shortest route to the Maumee. 
Tli is route is alleged to be some eight or nine 
miles shorter than any other. Bj r the amend- 
atory act of the 2d of March, 1846, the Junc- 
tion Railroad Company, was authorized to 
extend its line of railroad to some point on 
the Maumee river, with the privilege of 
transporting goods and passengers, trans- 
ported on the road of said companies, across 
said river, by ferry or otherwise, as the di- 
rectors thereof shall elect, to the city of To- 
ledo; provided, the said company shall in 
no wise obstruct or hinder the navigation 
of said river. The sixteenth section of the 
original charter gave power to the corpora- 
tion to locate and construct branched roads 
from the main line to other towns or places 
in the several counties through which said 
road may pass. And by the seventeenth sec- 
tion the company was authorized to com- 
mence, complete, and put in operation, any 
part of said road, or any branch thereof, 
aforesaid, at any point on the route of said 
railroad which the interest of the company 
may require to be first commenced and com- 
pleted. 

The point where the Junction Railroad was 
to commence on the Cleveland, Columbus and 
Cincinnati Railroad was left to the discre- 
tion of the directors, within the limitation 
of thirty miles from Cleveland. The road 
was commenced at Ohio City, near to Cleve- 
land, and to the Columbus road, but not on 
it. Admitting this to be within a liberal 
construction of the charter, the road was 
extended by Elyria, Amherst, Vermilion and 
Huron to Sandusky City," connecting with the 
Mad River Railroad at that point. Instead 
of extending the road from Sandusky City to 
Fremont, the last point named in the origi- 
nal charter, a survey has been made to cross 
the bay a few miles above Sandusky City, 
on nearly a stx-aight line to Port Clinton and 
the Maumee river. And this, it is contend- 
ed, can not be done under the original char- 
ter or the first amendment. That amend- 
ment "authorized the company to extend o its 
line of railroad to some point on the Maumee 
river." The extension of a line does not seem 
to authorize a departure from the line at the 
middle, or any other part of it, except from its 
terminus. Had the extension commenced from 
this point, no navigable water would have 
been crossed by the line of the road to the 
Maumee, except Sandusky river. That this 
was the direction the legislature intended to 
give the road, appears by the words used, 
and also by the provision that in crossing the 
Maumee its navigation should not be ob- 
structed—there being no such provision for 
crossing the Sandusky Bay. 

It is supposed that the branching power 
from the main road, as provided in the six- 
teenth section, and the authority given in the 
seventeenth section to make and complete any 
part of said road, or any branch thereof, as 
the company may direct, authorized the di- 



version of the road to Port Clinton, crossing the 
Sandusky Bay. The power to make branches 
is limited to towns or places, in the several 
counties through which the main road .shall 
pass. Now, although the branches may be 
made before the main road, yet they must 
proceed from the line of the main road, and 
terminate at towns or places in the same 
county. The branch is an incident to the 
main road, and whether made before or after 
the construction of the main road, the ter- 
mini of the branch is the same. By the di- 
rection given to the road from Sandusky City, 
it is clear it was not intended to run to Fre- 
mont, but to cross the bay in the direction to 
Port Clinton, leaving the direct route to Fre- 
mont several miles south. As an excuse for 
this departure, it is said in the answer that 
the people in Fremont, by subscriptions or 
otherwise, gave no encouragement to the com- 
pany to run the road to that place; and that 
the route selected is better, and several miles 
shorter than the one by Fremont. Under 
such circumstances it is difficult to say that 
the road now in progress from Sandusky City 
to the Maumee, over the bay and by Port 
Clinton, is a branch of the original road with- 
in the charter. Neither its commencement 
nor termination is within the sixteenth sec- 
tion. It does not branch in the county of Ot- 
towa, nor terminate at some town or place in 
that county. It is in fact the main road from 
Sandusky City to the Maumee, and was 
avowedly intended to be so, from the time the 
route was surveyed. The charter requires 
the company to organize in five years, and to 
complete twenty miles of the road in ten years 
from the time its structure was commenced; 
and under this provision it is said the com- 
pany having made more than twenty miles 
of the road, may, at its own convenience, ex- 
tend, the road to Fremont from Sandusky 
City, and the road, if extended to the Mau- 
mee from Fremont, must pass through Ot- 
towa county; and then the road now in 
course of construction may be considered as 
a branch or branches from it. It can not 
be within the purpose of the company to 
make the road to Fremont, and thence to the 
Maumee. No benefit could result to the 
eompany or the public from such an ex- 
penditure. There is now a road in prog- 
ress from Fremont to Toledo, and also the 
Port Clinton road, running in the same di- 
rection. There is no admitted latitude of 
construction, it seems to me, which can bring 
the Port Clinton road within the charter of 
the Junction Railroad as amended. It would 
sanction a principle which would enable char- 
tered companies to disregard the limits pre- 
scribed, and give such a direction to roads as 
their interests may dictate. By the tenth 
section, "if the corporation, after having se-~ 
lected a route for said railway, find any 
obstacle in continuing said location, either by 
the difficulty of construction or procuring the 
light of way at a reasonable cost, or when- 
ever a better and cheaper route can be had, 
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it shall have authority to vary the route and 
change the location." This does not author- 
ize the company to abandon and disregard the 
points named in the charter, but to change 
the route which they have selected, for the 
causes stated. 

Upon the deliberate consideration which I 
have given to the Junction Railroad charter, 
I am brought to the conclusion that it does 
not authorize the route selected, and without 
authority it is presumed no one could con- 
tend for the right of crossing the Sandusky 
Bay. The amendment extending the road 
gives no such authority. The act of the 1st 
of May, 1852 (3 Curwen's Rev. St. 1877), pro- 
vides, "that any number of natural persons, 
not less than five, may become a body cor- 
porate, with all the rights, privileges and 
powers conferred by, and subject to all the 
restrictions of that act." The second section 
declares, "that any number of persons as 
aforesaid, associating, to form a company for 
the purpose of constructing a railroad, shall, 
under their hands and seals, ma^ a certifi- 
cate which shall specify as follows: 1. The 
name assumed by such company, and by 
which it shall be known. 2. The name of the 
place of the termini of said road, and the 
county or counties through which such road 
shall pass. 3. The amount of capital stock 
necessary to construct such road. Such cer- 
tificate being acknowledged before a justice 
of the peace, and certified by the clerk of 
the court of common pleas, and recorded by 
the secretary of state, shall confer corporate 
powers." 

On the 6th of October, 1852, Ebenezer Lane 
and five others applied, under the above law, 
to be incorporated as the "Port Clinton Rail- 
road Company," beginning the road at San- 
dusky City, and extending it by Port Clinton, 
over the Sandusky Bay, to Toledo; and all the 
requisites of the act having been complied 
with, they became a corporate body. This 
body, on the 11th of January, 1853, submitted 
to James B. Steadman, acting commissioner, 
the plan of a bridge for crossing the bay, 
which he approved, and which approval was 
notified to the company. 

Two objections are made to this aet of the 
commissioner: (1) That it was contrary to 
the decision of the board of public works. (2) 
That the acting commissioner had no jurisdic- 
tion of the matter. It appears that on the 
Sth of July, 1852, the Junction Railroad ap- 
plied to the board of public works, "to obtain 
leave, if it be necessary, to construct a draw- 
bridge across Sandusky Bay," which was re- 
fused by the board for want of jurisdiction. 
The decision of the board, on the application 
of the Junction Railroad for leave to cross 
the bay by a bridge, was a very different ap- 
plication from that decided by Steadman. He 
approved of the plan of the bridge; the right 
to cross the bay was not submitted to him. 
But on the 17th of February, 1850, the board 
of public works did reverse the decision of 
Steadman in relation to the Port Clinton 



bridge. And I will now consider the effect of 
this reversal. 

The twentieth section of the above act .(3 
Curwen's Rev. St. 1852) gives the power to 
the acting commissioner, the same as to the 
whole board. Either may approve of the 
plan or structure of a proposed bridge over 
a navigable water; consequently, they act in- 
dependently of each other, and no provision 
having been made for an appeal to the board 
from the decision of the acting commissioner, 
his favorable decision is final. And this pow- 
er to the acting commissioner being given by 
law, can not be controlled or reversed by the 
board. The procedure of the board, there- 
fore, in the reversal of the approval by Stead- 
man of the plan of the bridge presented by 
the Port Clinton Company, was void. It was 
an exercise of power which did not belong to 
the board. If the application had been made 
to the board by the Port Clinton Company, for 
the approval of the plan of their bridge, and 
the board had decided against it, having ju- 
risdiction of the matter, the acting commis- 
sioner could not in form or in effect reverse 
the decision. But the application was, as 
above stated, by the Junction Railroad, "for 
leave to cross the bay," and this power did 
not belong to the board; it, therefore, very 
properly held that it had no jurisdiction. But 
it had jurisdiction, and so had the acting 
commissioner, to approve the plan of the 
bridge. An appeal, under the statute, from 
the decision of the board, by the Junction 
Railroad, would have been ineffectual, as the 
board was asked to do that which the law 
did not authorize' it to do. 

The right to cross* a navigable water by a 
railroad bridge, must be given by the sover- 
eign power, by a special or general act 
Where this is not done, neither the board of 
public works, nor an acting commissioner, 
can approve of the structure of a bridge over 
it. For the reasons above stated, I have 
been brought to the conclusion, that the 
charter of the Junction Railroad, original 
and amended, does not authorize the com- 
pany to construct a railroad bridge over San- 
dusky Bay at the place designated. 

But the act of approval by the commis- 
sioner, on the application of the Port Clin- 
ton Company, is objected to, on the ground 
that the Sandusky Bay was not a public 
work, "under his direction," within the 
meaning of the statute. The words of the 
statute are, "Whenever the line of any rail- 
road company now existing, or which may 
hereafter organize under this act, shall cross 
any canal, or any navigable water, the said 
company shall file with the board of public 
works, or with the acting commissioner 
thereof, having eharge of the public works 
where such crossing is proposed, the plan 
of the bridge, and other fixtures for cross- 
ing such canal or navigable water, designat- 
ing the place of crossing; and if the said 
board, or acting commissioner thereof, shall 
approve of such plan, he shall notify such 
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company, In writing, of such approval." A 
corporation, formed under this general law, 
is vested with all the ordinary powers to ac- 
complish the purpose intended. It may ap- 
propriate private property, and do all other 
things necessary in the construction of a rail- 
road. The general act is as specific in its 
details of the rights and duties of the com- 
pany as can he found in special acts of in- 
corporation. The legislature of Ohio has 
been cautious, as all other legislatures have 
been, in passing special acts for bridges and 
railroads, to guard against obstructions on 
navigable waters. And this twentieth sec- 
tion of the general law, was intended to pre- 
serve this great public right. The plan of a 
bridge over any navigable water must be 
approved by the board of public works, or by 
an acting commissioner. This duty was 
more appropriate to the general business of 
the members of that board, than to any other 
association under state organization. To 
limit the application of this provision to the 
crossing of canals, and waters made naviga- 
ble by the state, would strangely disregard 
the policy of the act, and the necessities of 
the public. The language of the section 
does not authorize so narrow a construction. 
It was known, that in every part of the state, 
railroads would be projected which necessa- 
rily cross navigable waters. Special provi- 
sion is made for the crossing of eanals. Our 
best rivers are navigable by nature; and on 
the theory stated, no provision is made in 
the act for crossing them. They are naviga- 
ble waters, and are embraced by the terms 
of the act. The acting commissioner, it is 
said, must "have charge of the public works, 
where such crossing is proposed;" and that 
where there are no public works, his approv- 
al can not be given. "Having charge of the 
public works, where such crossing is propos- 
ed," means nothing more than that such 
place shall be within the territorial jurisdic- 
tion of the commissioner. Any other con- 
struction would involve this absurdity: How- 
ever a navigable river might be improved by 
the public works, yet if there were not public 
works at the place of crossing, the commis- 
sioner can not act. The legislature can not 
be charged with acting so unwisely. By the 
law of 1852, a new system was introduced, 
suited to the enterprise of the age, and it 
was intended to cover the whole ground of 
ordinary legislation on the subject The 
words "navigable waters," were used in no 
restricted sense; they embrace, and were in- 
tended to embrace, all waters within the 
state, which are navigable by the works of 
art or nature. The plan of the bridge over 
the Sandusky Bay having been approved by 
Steadman, the acting commissioner, and the 
place of crossing being within his jurisdic- 
tion, it is not doubted, that under the "Port 
Clinton Charter," a bridge may be construct- 
ed as proposed, if it cause no obstruction to 
commerce. 
Whether we look into the ordinance of 1787, 



the Acts of congress of the 13th July, 1787, of 
the 7th of August, 17S9, of the 7th of May, 
1796, or the constitution, which declares that 
congress shall have power to regulate com- 
merce among the several states, we find the 
power to protect the commercial interests of 
the Union. But, as was observed by the 
court in the Wheeling Bridge Case, the exer- 
cise of this great public right is not incom- 
patible with the enjoyment of local rights. 
The public right consists in an unobstructed 
use of every navigable water, connecting two 
or more states; the local right, in crossing 
such water. The general commercial rigiit 
is paramount to all state authority. 

The question of obstruction remains to be 
considered. Numerous affidavits have been 
read, made by persons acquainted with the 
navigation of the Sandusky Bay, who think 
the bridge with the draws proposed, in a 
high wind and also in a dark night, would 
obstruct the navigation. When the wind is 
strong, it is said by some, that sail-vessels re- 
quire the p^hole width of the bay to beat 
against the wind, and that at such times no 
sail-vessels could pass the draw. The draw 
proposed is 14£ feet, to be opened and closed 
on a pivot in the center. It is admitted that 
steam vessels could pass the draw with less 
difficulty than vessels with sails. This class 
of witnesses suppose that all vessels not pro- 
pelled by steam, in a strong wind could pass 
the draw only by the aid of ropes, working 
up by the side of the piers; and that this 
would cause considerable delay, and some 
expense. Other witnesses, of equal experi- 
ence, differ from the above. They think ves- 
sels can pass the draw with little or no difli- 
culty, and that in time of wind, not so high 
as to force them to anchor, they could pass 
by working round the piers with ropes, 
which would take up a very short space of 
time. And that in good weather the boats 
would sail through the draw without loss of 
time. Several witnesses speak of draws in 
bridges over arms of the sea, of less width 
than proposed, where vessels are constantly 
passing without complaint or delay. The 
witnesses from the sea-board, when added 
to those from the lake, are greater in num- 
ber than those who think the bridge would 
obstruct the navigation of the bay. 

Against the bridge it is urged that consid- 
erations of public advantage can not be 
weighed against any appreciable obstruction. 
That a public nuisance can not be tolerated, 
en the ground that the community may real- 
ize some advantages from its existence. 
Such is admitted to be the general principle 
on this subject; and yet there can scarcely 
be'a draw in a bridge which does not, to some 
extent, delay vessels; but this is submitted 
to from public necessity. The draws in the 
bridges over Charles river, which is an 
arm of the sea, must be subject to the 
winds and waves, and also to the flowing 
of the tides; and yet through these draws 
more than ten times the number of vessels 
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pass daily that would pass through the 
draw in the proposed bridge. The unskill- 
fulness of our navigators and seamen on 
the lakes is referred to, as an argument 
against the bridge. But men who under- 
take the navigation of vessels are presumed 
to have the necessary skill, and all regu- 
lations of commerce are founded on this 
hypothesis. Nor is an argument admissible, 
that proper attention would not be paid to 
the draws, by necessary lights, and hands to 
open them. All such regulations are found- 
ed on the supposition that proper attention 
will be paid, as less than that would expose 
the bridge to damage. The commerce of the 
bay above the bridge, including the San- 
dusky river, is not large; but it is of suffi- 
cient importance to bring it under the regula- 
tion of the commercial power of the Union, 
and to require its protection. In the Wheel- 
ing Bridge Case the court held, if a draw 
should be constructed in the bridge over the 
western channel, so as to admit of a safe 
and an unobstructed passage to ( steam-boats 
that could not pass under the eastern bridge, 
it would be considered as removing the nui- 
sance complained of. To pass through a 
draw on a river, when its banks are full and 
its current rapid, is attended with much more 
difficulty and danger than where the draw 
is over a water agitated only or chiefly by 
the winds. 

Nothing is more common than for witness- 
es, who are called as experts, to differ in 
opinion. And where this difference is so 
nearly on a balance as not to incline, the 
scale on either side, however strong the tes- 
timony may be, when viewed on one side 
only, yet when both sides are considered, 
the parts neutralize each other, so as to pro- 
duce no very decided effect on the mind. 
This is the character of the evidence in the 
case under consideration. In such a ease 
the preventive and extraordinary remedy in- 
voked ought not to be given. It is a remedy 
which may be ruinous to one of the parties, 
when the basis of the action is doubtful. 

The prayer for an injunction is refused. 
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WORMELEY et al. v. WORMELEY et al. 

[1 Brock. 330.] i 

Circuit Court, D. Virginia. Nov. Term, 1817. 

Violation of Trust — Power op Sale and Rein- 
vestment — Bdna Fide Purchasers — Right 
to Profits and Improvements. 

1, A deed of marriage settlement, executed on 
the day of the marriage, which conveys to a 
trustee a tract of land, and some slaves, principal- 
ly for the wife and children, has in it this un- 
common clause: "That whenever, in the opinion 
of the said T. S., the trustee, the said landed 
estate can be sold and conveyed, and the money 
arising from the sale thereof, laid out in the pur- 
chase of other lands, advantageously for those 
concerned or interested therein, then the said T. 
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S. is hereby authorized and empowered to sell and 
convey the same; and the lands so by him pur- 
chased, shall he in every lespect subject to all 
the provisions, uses, trusts, and contingencies, as 
those were by him sold and conveyed." Per 
curiam: The power thus granted is great, but 
not unlimited. The trustee is to exercise, not his 
will, but his judgment. He can only sell and 
make a re-investment, when, in his opinion, both 
of these acts can be done advantageously to the 
parties interested. 

2. If the trustee sells the land worth $10,000, 
and re-invests it in land not worth $1,000, or if 
there is no re-investment of the money at all, in 
either case, the power is not executed. The sale 
and purchase are part of one operation; and the 
operation is incomplete if either he wanting. Nor 
can the judgment be fairly exercised on the ad- 
vantageousness of a sale and purchase, without 
comparing the tract to be sold with the tract to 
be purchased. 

3. Therefore, where the trustee sold the trust 
lands to one of his own creditors (who held a 
mortgage on a tract of land owned by the trustee, 
which was foreclosed), and the creditor discounted 
the balance due on the mortgage, in part payment 
of the trust estate, although this sale was with 
the approbation of the husband and father of the 
cestuis* que trust, and placed the cestuis que trust 
on another tract of land, which was not, however, 
conveyed to the same uses with the trust land, 
held, that this is not a correct execution of the 
trust; and as to the trustee himself, the whole 
transaction is vitiated, and if he had taken a re- 
conveyance of the land to himself, he would have 
held it subject to the trusts of the original deed, 
for a trustee cannot bargain with himself. 

4. A purchaser of the trust property, with no- 
tice of the trust and its violation, is himself a 
trustee, and holds the lands subject to the claim 
of the cestuis que trust. 

5. In this case, the trustee sold to V., his cred- 
itor. That creditor had notice of the trust, for 
that appeared on the face of the deeu, muier 
which his vendor held. He must be considered as 
having notice of the violation of the trust— First, 
because part of the proceeds of the sale were ap- 
plied to the payment of the, trustee's individual 
debt; and, secondly, because he had a right to 
see the deed by which the exchanged lands were 
settled to the same uses with the first, and its 
non-production was equivalent to its non-existence. 
V., therefore, held the land, subject to the trust. 

6. C. and M. were sub-purchasers from V. 
They had the same notice of the trust that V. 
had, and they also knew, that the trustee had not 
settled other lands to the same uses as the orig- 
inal trust deed, and that part of the proceeds of 
the trust lands had been applied to the trustee's 
individual debt. They, therefore, were purchasers 
with notice of the violation of the trust, and held 
the lands subject to the trust. 

7. It is no excuse to them, that the trustee 
may have "given credit to the cestui que trust 
for all that he received from V.," for that was 
not all that the trustee was bound to do. He 
was bound to lay out the proceeds advantageously 
in other lands. 

8. It is not sufficient for the purchasers, C. and 
M., to deny all fraud in themselves, and all 
knowledge of fraud, in V. and the trustee, unless 
they deny a knowledge of the facts, from which 
fraud is inferred by the law. 

9. To constitute a purchaser without notice, it 
is not sufficient that the contract should be made 
without notice, but that the purchase-money 
should be paid before notice. 

10. These purchasers, although they are to be 
held as trustees for the cestuis que trust, are not, 
however, to be viewed as mere squatters. They 
believed their title to be good. They are entitled 
(1) to the encumbrances from which they have 
relieved the land; (2) to the permanent improve- 
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ments which they have made on the land; and 
(3) for the advances they have made for the sup- 
port of the wife and children. They are charge- 
able with profits. The advances are to be set oft 
against the profits; and the encumbrances and 
improvements to be a charge on the land, unless 
absorbed by the residue of the profits. 

This was a bill in chancery, exhibited by 
jtfary Wormeley, the wife of Hugh Wallace 
Wormeley, and her infant children, John S., 
Mary W., Jane B., and Anne B. Wormeley. 
by their next friend, against the said Hugh 
Wallace Wormeley, Thomas Strode, Rich- 
ard Veitch, and David Castleman, and 
Charles MeCormiek, for the purpose of en- 
forcing the trusts of a marriage settlement 
(executed by the said Hugh and Mary, pre- 
vious to their marriage, in which the said 
Strode was the trustee), for setting aside a 
sale, made of the trust property, by the said 
Strode, to the said Veitch, and by him, to 
Castleman and McCorcnick; and for obtain- 
ing an account and other relief. The bill 
charged the sale to have been a breach of 
the trusts, and that the purchasers had no- 
tice. The facts are as follows: 

In contemplation of a marriage between 
Hugh Wallace Wormeley and Mary Strode, 
an indenture of three parts was executed on 
the 5th of August, 1807, by way of mar- 
riage settlement, to which the said husband, 
and intended wife, and Thomas Strode, her 
brother, as trustee, were parties. The in- 
denture, after reciting the intended mar- 
riage, "in case it shall take effect, and in bar 
of dower and jointure, conveys all the real 
and personal estate, held by Hugh W. Worm- 
ley, under a certain indenture, specified in 
the deed, as his paternal inheritance, to 
Thomas Strode, in fee upon the following 
trusts, viz., '"for the use, benefit, and emolu- 
ment, of the said Mary, and her children, if 
any she have, until the decease of her in- 
tended husband, and then, if she should be 
the longest liver, until the children should, 
respectively, arrive at legal maturity, at 
which time each individual of them is to re- 
ceive his equal dividend, &c, leaving, at 
least, one full third part of the estate, &c, 
in her possession, for, and during her nat- 
ural life; then, on her decease, the landed 
part of the said one-third, to be divided 
among her children, and the personal prop- 
erty, according to the will of the said Mary, 
at her decease. But if the said Mary should 
depart this life before the decease of the 
said Hugh, then he is to enjoy the whole 
benefits, emoluments, and profits, during his 
natural life, then to be divided amongst 
said Hugh's children, as he, by will, shall 
see cause to direct, and then this trust, so 
far as relates to T. Strode, to end, &c; and 
so, in like manner, should the said Mary de- 
part this life without issue, then this trust, 
to end, &e. But should Wormeley depart 
this life before the said Mary, and leave no 
issue, then the said Mary to have and enjoy 
the whole of said estate, for, and during her 
natural life, and then to descend to the heirs 



of the said Wormeley, or as his will, relative 
thereto, may provide," Then follows this 
clause: "And it is further covenanted, that, 
whenever, in the opinion of the said Thomas 
Strode, the said landed property can be sold 
and conveyed, and the money arising from 
the sale thereof, be laid out in the purchase 
of other lands advantageously for those con- 
cerned and interested therein, that then, and 
in that ease, the said Thomas Strode is here- 
by authorized to sell, and, by proper deeds 
of writing, to convey the same; and the 
lands so purchased, shall be in every respect 
subject to all the provisions, uses, trusts, ana 
contingencies, as those were, by him sold and 
conveyed. And it is further understood by 
the parties, that the said Hugh W., under 
leave of the said Thomas Strode, his heirs 
and assigns, shall occupy and enjoy the 
hereby conveyed estate, real and personal, 
and "the issues and profits thereof, for, and 
during the term of his natural life, and after 
that, the said estate to be divided agreeably 
to the foregoing contingencies." 

The property conveyed by the settlement 
consisted of about 830 acres of land, situated 
in Frederick county, in Virginia. The mar- 
riage took effect on the day that the deed of 
settlement was executed, and four children 
were the fruits of the marriage, who, with 
their mother, suing by their next friend, 
George F. Strother, were the parties plain- 
.tifl! in this cause. For a short time after 
the marriage, Wormeley and his wife resided 
on the Frederick lands, and a negotiation 
was then entered into between Wormeley 
and Strode, the trustee, for the exchange of 
the Frederick lands, for lands belonging to 
Strode in the county of Fauquier, in Virginia. 
Various reasons were suggested for this ex- 
change, the wishes of friends, the proximity 
to the trustee and the other relations of the 
wife, and the superior accommodations for 
the family of Wormeley. The negotiation 
took effect; but no deed of conveyance or 
covenant of agreement recognising the ex- 
change, was ever made by Wormeley; and 
no conveyance of any sort, or declaration of 
trust, substituting the Fauquier lands for 
those conveyed by the marriage settlement, 
was ever executed by the trustee. Worme- 
ley and his family, however, removed to the 
Fauquier lands, and resided on them for 
some time. During this residence, to wit. 
on the 16th of September, 1810, the trustees 
sold and conveyed the Frederick lands, to 
the defendant Veitch, for the sum of $6,500; 
and to this conveyance, Wormeley, for the 
purpose of signifying his approbation of the 
sale, became a party. The circumstances of 
this transaction were as follows: Strode, 
the trustee, had become the owner of a tract 
of land in Culpepper county, in Virginia, sub- 
ject to a mortgage to Veitch and one Thomp- 
son, upon which more than $3,000 were then 
due, and a foreclosure had taken place. To 
discharge this debt, and relieve the Culpep- 
per estate, was a leading object of the sale, 
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and so uracil of the trust money as "was nec- 
essary for the extinguishment of this debt, 
•was- applied for this purpose. At the same 
time, Strode, as collateral security to Veitch 
for the performance of the covenant of gen- 
eral warranty contained in the indenture, 
■executed a mortgage upon the Fauquier 
lands, then in the possession of Worrneley. 
In 1811, Veitch conveyed the Frederick lands, 
to the defendants, Castleman and McCor- 
mick, for a large pecuniary consideration, in 
pursuance of a previous agreement, and liy 
the same deed, made an equitable assign- 
ment of the mortgage on the Fauquier lands. 
About this time, Wormeley, having become 
dissatisfied with the Fauquier lands, a ne- 
gotiation took place for his removal to some 
lands of Strode, the trustee, in Kentucky; 
and, upon that occasion, a conditional agree- 
ment was entered into between Strode and 
"Wormeley, for the purchase of a part of the 
Kentucky lands, in lieu of the Fauquier 
lands, at a stipulated price, if "Wormeley 
■should, after his removal there, be satis- 
fied with them. Wormeley, accordingly, re- 
moved to Kentucky, with his family; but, 
becoming dissatisfied with the Kentucky 
lands, the agreement was never carried into 
■effect. Afterwards, in April, 1813, Castle- 
man and McCormick, by deed, released the 
mortgage on the Fauquier lands, in consid- 
eration, that Veitch would enter into a gen- 
eral covenant of warranty to them of the 
Frederick lands; and on the same day, 
Strode the trustee executed a deed of trust 
to one Daniel Lee, subjecting the Kentucky 
lands to a lien as security for the warranty 
in the conveyance of the Frederick lands, 
and, subject to that lien, to the trusts of the 
marriage settlement, if Wormeley should ac- 
cept these lands, reserving, however, to him- 
self, a right to substitute any other lands 
upon which to charge the trusts of the mar- 
riage settlement. At this period, the dissat- 
isfaction of Wormeley was known to all the 
parties, and Wormeley was neither a party, 
nor assented to the deed; and Castleman 
and McCormick had not paid the purchase- 
money. In August, 1813, the trustee sold 
the Fauquier lands to certain persons, by the 
name of Griminar and Mundell, without 
making any other provision for the trusts of 
the marriage settlement. 

MARSHALL, Circuit Justice. The plain- 
tiffs in this cause, are a wife and a mother, 
with her three infant children. They apply 
to this court for its aid, to restore tliem to 
the possession of property conveyed in con- 
templation of marriage, by a deed of which 
they are the principal objects. The defend- 
ants are the husband, the trustee (and that 
trustee a brother), and the purchasers of the 
trust estate. The defendant, Hugh Wallace 
Wormeley, being about to intermarry with 
the plaintiff, Mary, executed a deed, dated 
the 5th of August, 1807, the day on which 
the marriage took effect, by which he con- 



veyed, in lieu of dower, his paternal estate, 
consisting of a small tract of land, in the 
county of Frederick, and some slaves, to 
Thomas Strode, the brother of his intended 
wife, in trust, principally for her and net 
children. This property is gone, the trust is 
totally defeated, and the first inquiry is. 
whether this effect has been produced by the 
regular execution of any power inserted in 
the deed. The deed contains this uncommon 
clause: "And it is further covenanted, bar- 
gained, and agreed, by and between the said 
contracting parties, that whenever, in the 
opinion of the said Thomas Strode, the said 
landed estate can be sold, and conveyed, and 
the money arising from the sale thereof, laid 
out in the purchase of other lands, advan- 
tageously, for those concerned, or interested 
therein; that then, in that case, he, the said 
Thomas Strode, is hereby authorized, and 
by these presents, fully empowered to sell, 
and by proper deeds of writing, convey the 
same; and the lands, so by him purchased, 
shall be, in every respect, subject to all the 
provisions, uses, trusts, and contingencies, 
as those were by him sold and conveyed." 
I term this, an uncommon clause, because it 
authorizes the trustee to sell on his own judg- 
ment, without consulting those who are to 
be benefited by the trust. The power thus 
granted is great, but it is not unlimited. The 
trustee is not to exercise his will, but his 
judgment. Whenever, in his opinion, the 
trust estate can be sold, and the money in- 
vested in other land, advantageously for the 
parties interested; then, and then only, may 
he sell and make this reinvestment. The 
standard by which he is to act is invisible. 
Yet it is an actually existing standard, and 
one by which the conduct of the trustee 
must be measured. To determine, whether 
he has been regulated by it or not, his ac- 
tions must be examined. 

In inquiring, whether a party has acted ac- 
cording to his best judgment or not, allow- 
ance must be made for the fallibility of the 
human mind, and for difference of opinion. 
But there are strong cases, in which all will 
unite in saying, that the judgment has not 
been fairly exercised. If, under such a pow- 
er, as is in this deed, a tract of land, notori- 
ously worth .$10,000, should be s^ld, and in- 
vested in a tract not worth $1,000. it would 
be in vain for the trustee to say, that in his 
opinion, the sale and reinvestment was an 
advantageous operation. He could not have 
entertained such an opinion. The case is cer- 
tainly not less strong, where he makes no re- 
investment whatever. He could not be of 
opinion, that it was advantageous to the par- 
ties, to sell the land and get no'thing for it. 
But further. Where there is no reinvest- 
ment of the money, the very letter of the 
power is disregarded. He is to sell only, 
when the money can be advantageously laid 
out in the purchase of other lands, "and the 
lands so purchased, are to be held in trust, 
for the same objects with those sold." There 
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must be other lands purchased, or the pow- 
er is not executed. The sale and purchase 
are different links of the same ehain; though 
the parts are distinct, they seem to he parts 
of one operation, which is incomplete, if ei- 
ther be wanting. These parts, -too, it would 
seem, must be in execution at the same time. 
I do not well comprehend, how the judgment 
can be fairly exercised on the advantageous- 
ness of a sale and purchase, without com- 
paring the tract to be sold, with the tract to 
be purchased. The words of the power, and 
the situation of the parties, are equally op- 
posed to the idea of selling first, and then 
searching for other lands, on which to place 
the Wormeley family. 

Having premised these general observa- 
tions, on the nature of the power, under 
which the trustee acted, the court will pro- 
ceed to consider more particularly, the facts 
of the ease, in order to decide, whether 
the cestuis que trust have still a remedy 
against the land, or only against the person 
of the trustee or purchaser. Wormeley, with 
his wife, resided, for a short time, either 
on the trust estate, or with his mother. 
Their situation appears not to have been 
comfortable; and in little more than a year 
after the marriage, both the father and 
brother of Mrs. Wormeley expressed a strong 
desire to remove her into their neighbour- 
hood; and an agreement was made between 
the defendants, Strode and Wormeley, with 
the approbation, as it appears, of the friends 
of Wormeley, for the exchange of the trust 
land, for a tract lying in the county of Fau- 
quier. To this tract, Wormeley removed, 
and soon afterwards, Thomas Strode sold 
the land, in Frederick, to Richard Veitch, 
one of the defendants in this cause, and con- 
veyed it to him by deed, dated in September, 
1810, to which deed Wormeley was a party. 
Veitch was the holder of a mortgage on the 
estate of Strode, in Culpepper, which had 
been foreclosed, and on which something 
more than §3,000 were due. This sum was 
discounted in part payment of the trust es- 
tate. The Fauquier lands were never con- 
veyed to the same uses with the Frederick 
lands, nor have any others been substituted 
in their place. In about twelve months, 
Wormeley became dissatisfied with this es- 
tate, and some arrangements were made for 
furnishing him with lands in Kentucky, 
which are not further noticed, because they 
have terminated in nothing, and do not affect 
this part of the case. Subsequently to these 
arrangements, Strode sold the land in Fau- 
quier. 

Excluding from our view the rights of the 
purchaser, and considering the case as be- 
tween the plaintiffs and the trustee, can it 
be doubted whether this transaction would, 
in any manner, affect the Frederick lands? 
We will not inquire into the relative value 
of the two tracts: we will not inquire wheth- 
er the approbation, given by the friends of 
Wormeley to this exchange, arose from a 



knowledge of this relative value, or from the- 
hope that he would derive other advantages 
from living in the neighbourhood of his 
wife's father, which would more than com- 
pensate for any small loss in the exchange - r 
we will not inquire, whether, at the time, 
Strode intended to execute the contract; we 
will suppose this transaction to have origi- 
nated in the causes which have been assigned 
for it; still the policy, and the wise policy,, 
of courts of equity, forbids trustees to bar- 
gain with themselves. In the execution of 
trusts, especially such as this, no unworthy 
ingredient, respecting self, ought to be inter- 
mingled. It is wisely held to vitiate tbe- 
whole transaction. A trustee, conscious of 
the utmost purity and fairness of intention,. 
who makes a contract with himself, for the 
trust property, performs a most perilous act. 
He exposes himself to every hazard which, 
can befal the estate. It does not, in point of 
law, alter the ease, that Wormeley assented 
to this exchange. He had no power to as- 
sent. The deed was executed to secure the- 
land against him and his indiscretions. If, 
then, the Fauquier lands had been actually 
settled in trust, the title of Strode, to the- 
Frederiek land, could not be secure. But 
the Fauquier land has not been, nor can it 
be, settled on the Wormeley family. That 
part of the power, which respects the rein- 
vestment of the money in other lands, re- 
mains totally unexecuted. Can it, then, be- 
doubted, that Strode, if he now held the- 
Frederick lands, if he had conveyed them, 
and taken back a re-conveyance to himself, 
would hold them under the trusts created by 
the deed of 1807? 

Believing this point to be perfectly clear,, 
the court will proceed to inquire, secondly, 
whether the land, in the hands of purchasers, 
remains liable to the same trusts? It is be- 
lieved to be unquestionable, that, by convey- 
ing the land in Frederick, to his own pur- 
poses, without selling other land to the same- 
trusts, the trustee committed a breach of 
trust. It is equally clear, that a purchaser 
of the trust property, with notice of the- 
trust, and its violation, is himself a trustee.. 
This principle is too familiar with the pro- 
fession to require that cases should be cited 
in its support Had the purchasers, in this- 
case, notice?-. And, first, had Veitch notice? 
I do not mean to inquire, merely, whether 
he had notice of the trust, because, claiming 
title under the trust deed, he is, of course,, 
acquainted with its contents; but, also, 
whether he had also notice of the breach of 
trust? Strode violated his duty as a trustee, 
probably, in bargaining with himself, or with 
Wormeley, whom he knew to be incapable of 
making a contract respecting this property - 
and in selling the Frederick land for his own- 
purposes; certainly, in not immediately exe- 
cuting a proper deed for the Fauquier lands. 
He ought not to have permitted this duty to 
remain a day unperformed. He ought not 
to have exposed the Fauquier lands to the 
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hazard of remaining apparently bis property, 
■without any deed declaring the trusts by 
which he held them. Had he purchased oth- 
er lands for the Wormeley family, and taken 
a conveyance to himself, -without specifying 
the trusts, his conduct, certainly, would not 
have comported with his duty. As little did 
it accord with his duty to hold this land 
without a declaration of trust I speak of 
the state of things at the time of the sale to 
Veitch, not of the state of things afterwards. 

Were these facts known to Veitch? With 
the application of the purchase-money in dis- 
charge of his own decree, he was of course 
acquainted. That Wormeley relied on .re- 
ceiving the Fauquier land instead of the 
Frederick land, was, probably, equally well 
known to him. The character of the title, 
and the situation of the parties, Wormeley, 
no longer residing on the Frederick land, and 
having removed to Fauquier, would lead to 
inquiries which must explain the transac- 
tion. Wormeley's certificate, too, given a 
few days before the deed to Veitch was exe- 
cuted, shows that some specific land was 
substituted for that in Frederick; and shows 
further, that the tract so substituted was ac- 
quired by an exchange of property with the 
trustee. Veitch then knew from this certifi- 
cate, that the land was not to be sold to him 
by Strode in execution of his power, but that 
Strode had already appropriated the trust es- 
tate to his own use, and was selling for 
himself. Whether he knew that the tract in 
Fauquier was the land alluded to or not, he 
knew the character of the transaction, and 
took upon himself the risk of its validity. 
But it is not to be believed, that he did not 
know every thing which it was material to 
know. The certificate itself points to the 
tract, for it is dated at Roseville, in Fauquier. 
He must, also, be considered, in this court, 
as having notice, that a deed was not exe- 
cuted, declaring the trusts on which the new- 
ly acquired land was held. He had a right 
to see this deed, and was bound to see it 
Its non-production was proof of its non-ex- 
istence. But this is not all. If he knew that 
the Fauquier land was substituted for the 
Frederick land, as we think he did, then the 
deed he received of those lands, as collateral 
security, proves his knowledge, in fact, that 
no conveyance of them in trugt had been 
made. He probably relied on the certificate 
of Wormeley as his security, and, certainly, 
that certificate would go far in protecting 
him from any claim made by Wormeley. 
But he ought to have been advised, that Mrs. 
Wormeley and her children could not be af- 
fected by it 

There is a circumstance growing out of 
the deed from Strode to Veitch, not entirely 
unworthy of notice. That deed is apparent- 
ly drawn by counsel before whom the papers 
were laid. We should expect it to state the 
transaction truly, was there nothing in the 
transaction which there was a wish to con- 
ceal. We should expect it to refer to the 



exchange between Wormeley and Strode, if 
that exchange was believed to be a fair exe- 
cution of the trust Such a reference would 
have secured the land from many casual- 
ties. But the deed declares, that Strode sold 
the trust land to Veitch, "with an intention 
of investing the proceeds of such sale in oth- 
er lands of equal or greater value." This 
untruth, which was known to Veitch, betrays 
a consciousness that the transaction required 
some other shape than its own. But could 
Veitch even have supposed, that the money 
was to be invested in other lands to be pur- 
chased in future; he knew that a large por- 
tion of it was directed to his own debt, and 
he must have known, that a trustee, whose 
embarrassments could induce him to seize 
a trust fund in order to relieve his own es- 
tate from being sold under a mortgage that 
was foreclosed, could not come into market 
without money, to purchase other lands, un- 
der very advantageous circumstances. Add 
to this consideration, that the power given 
by the deed of trust to Strode, was not to sell 
with the intention of investing the money 
in other lands at some future time, but to 
sell and invest when, in his opinion, it could 
be done to advantage. Veitch, then, had no- 
tice of all the material facts which constitut- 
ed the breach of trust committed by Strode, 
and is, consequently, to be considered, in 
this court, as holding the land subject to the 
trusts created by the deed of August, 19)7. 

Are Castleman and McCormick in a differ- 
ent situation? The answer to this question 
depends on their having notice of the trans- 
actions which constitute the breach of trust 
Purchasing a title depending on the deed of 
August, 1807, they would of course inspect 
that deed, and would perceive that Strode's 
power to sell was coupled with the duty of 
investing the money in other lands. They 
would perceive that this was not a case 
where a sale is the object of the trust; 
.where it is the duty of the trustee to sell in 
any event, and afterwards dispose of the 
trust money; but a case in which the great 
object of the trust was the security of the 
estate; and the power to sell was limited to 
the case where, "in the opinion of Strode, 
the land can be sold and the money laid out 
in the purchase of other lands, advantageous- 
ly for those interested, and that in such 
case, the lands so purchased were to be held 
for the same trusts, &c." The very deed 
under which they claim, then, informed 
them that their title originated in a trust, 
and that it .behoved them to inquire how that 
trust had been executed. The parties were 
all within the reach of inquiry, and the diffi- 
culty of making it was inconsiderable. The 
deed to Veitch was dated the 16th of Septem- 
ber, 1810, and the deed to Castleman and Mc- 
Cormick was certified for the purpose of be- 
ing recorded on 25th of June, 1811. They 
say in their answer that they purchased in 
1810. Previous to this time, Wormeley had 
become dissatisfied with the Fauquier land 
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and they knew it. Had they not been in- 
formed of this, they must have known that 
the title to those lands still remained in 
Strode, and, consequently, that he had not 
performed his duty as a trustee. With this 
knowledge, they enable Strode to sell the 
Fauquier land. 

If the case rested on these facts, the court 
would feel much difficulty in allowing to 
these defendants the protection they claim 
as purchasers without notice. But the case 
does not rest on these facts. In their an- 
swer these defendants say, that they eannot 
doubt the fairness of the transaction, "be- 
cause they are well satisfied that Strode nev- 
er received more from Veiteh, than he has 
given the cestui que trust credit for." Is it 
a fair execution of this trust and power, to 
sell the trust estate, and give the cestui que 
trust credit for the amount of sales? The 
defendants proceed to deny all fraud in them- 
selves and all knowledge of fraud in Strode 
or Veiteh. This is not sufficient. Fraud is 
an inference of law from facts, and this an- 
swer denies no fact alleged in the bill, nor 
does it deny a knowledge of those facts, with 
which knowledge they are charged, but 
states their opinion that no fact which has 
come to their knowledge, is fraudulent. The 
answer then, though it does not confess, does 
not controvert notice of the facts which 
prove a breach of trust. Is that notiee other- 
wise proved? 

Benjamin Barnet deposes that they were in 
treaty with Strode for the land before the sale 
to Veiteh, and were to have paid a part of 
the purchase-money to Veiteh in discharge of 
a debt due to him from Strode, and that they 
endeavoured to make an arrangement with 
Veiteh, but failed; when afterwards this land 
was sold to Veiteh, these defendants must have 
known that Jt was sold not for the purposes 
of the trust, but on Stroke's own account. 
Their answer avers the opinion that such a 
sale was lawful. George Taeket proves that 
in May, 1811, prior to the execution of the 
deed from Veiteh, while the Wormeley fam- 
ily were in Frederick oh their way to Ken- 
tucky, when some doubt was expressed of con- 
tinuing their journey, the defendant Castleman 
expressed great uneasiness, lest the journey 
should not be prosecuted, because he expected 
they would receive lands in that country, in 
lieu of the lands he had purchased from 
Veiteh. Still further. It is well known that 
to be a purchaser without notice, not only the 
contract must be made, but the purchase- 
money paid before notice, and this should be 
averred in the answer. See Garnett v. Ma- 
con [Case No. 5,245]. Now there is no such 
averment, and the fact is otherwise. It is 
proved by Mrs. Powell, that upwards of $3,- 
000, part of the purchase-money was paid in 
the fall of 1813, and spring of 1814, not only 
after the full notiee, acknowledged in May, 
1811, but after the institution of this suit. 
What material fact, then, was unknown to 
these defendants? Not one. They were not 



ignorant of the facts, but of the law arising 
on those facts. Either there has been no 
breach of trust, and the original contract is 
valid, or the defendants are trustees. The 
court is of opinion that they are trustees. But 
though trustees, they are not to be considered 
as mere squatters; the light in which they are 
viewed by the counsel for the plaintiffs. Tney 
believed their title to be good and acted on 
the conviction that it was so. They trusted 
to the full power of Strode. They do not ap- 
pear to have placed Veiteh between them and 
danger, but, probably, could not raise the 
money. While compelled to do equity, they 
are entitled to equity. They are entitled to 
the benefit of the encumbrances from which 
the land has been relieved, and of the perma- 
nent improvements which they have made on 
it, and to the advances to Wormeley for the 
support of his family. At the same time they 
are accountable for the profits. The advances 
are properly chargeable against the profits, 
but the encumbrances which have been taken 
up, and the improvements, if not absorbed hy 
the profits, constitute a charge upon the land. 
Decree: This cause came on to be heard on 
the bill, answers, exhibits, and depositions of 
witnesses and arguments of counsel, which 
being fully considered, the court is of opinion, 
that the exchange of land made between the 
defendant, Hugh Wallace Wormeley and 
Thomas Strode, is not valid in equity, and 
that the defendant, Thomas Strode, has com- 
mitted a breach of trust, in selling the land 
conveyed to him by the deed of the 5th of 
August, 1S07, for purposes not warranted by 
that deed; in misapplying the money produced 
by the said sale; and in failing to settle other 
lands to the same trusts as were created by 
the said deed; and that the defendants, Rich- 
ard Veiteh, David Castleman, and Charles Mc- 
Cormick, are purchasers, with notice of the 
facts which constitute the breach of trust com- 
mitted by the said Thomas Strode, and are, 
therefore, in equity, considered as trustees; 
and that the defendants, David Castleman and 
Charles McCormiek, do hold the land convey- 
ed by Hugh Wallace Wormeley to Thomas 
Strode, by deed, bearing date the 5th day of 
August, 1807, charged with the trusts in the 
said deed mentioned, until a court of equity 
shall decree a conveyance thereof. The court 
is further ofgopinion, that the said defendants 
are severally accountable for the rents and 
profits arising out of the said trust property 
while in possession thereof, and that the said 
defendants, Castleman and McCormiek, are 
entitled to the amount of the encumbrances 
from which the land has been relieved by any 
of the defendants, and of the value of the 
permanent improvements made thereon, and 
of the advances which have been made to the 
said Hugh Wallace Wormeley, by any of the 
defendants, for the support of his family; the 
said advances to be credited against the rents 
and profits, and the value of the said perma- 
nent improvements, and of the encumbrances 
which have been discharged, and which may 
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not be abated by the rents and profits, to be 
charged on the land^itself; and it is referred 
to one of the commissioners of the court to 
take accounts according to the directions here- 
in given, and report the same to this court in 
order to a final decree. 

NOTE. In pursuance of the interlocutory 
decree above recited, the commissioner to 
whom, the accounts were referred, made a re- 
port, which was partially confirmed; the court 
reserving some questions for its future deci- 
sion. "And it being represented on the part 
of the plaintiffs, that they have removed to 
the state of Kentucky, and are about removing 
to the state of Mississippi, and that it will be 
highlv advantageous to them to sell the trust 
estate, and to invest the proceeds of sale in 
other lands in the state of Mississippi, to the 
uses and trusts expressed in the deed of Au- 
gust 5, 1807; and it appearing, also, that 
there is no fund other than the trust estate, 
from which the sums due to the defendants, 
Oastleman and McCormick, can be drawn, this 
court is further of opinion, that the said trust 
estate ought to be sold, and the proceeds of 
sale, after paying the sum due to the defend- 
ants, Castleman and McCormick, invested in 
other lands in the state of Mississippi, to the 
same uses and trusts, &c." The sale was ac- 
cordingly decreed, commissioners were appoint- 
ed to make it, and the proceeds directed to be 
first applied in satisfaction of the sums found 
due by the report, and the balance to be paid 
to the trustee, to be invested by him in Mis- 
sissippi lands, "for which he shall take a con- 
veyance to himself, in trust for the uses and 
trusts expressed in the deed of August 5, 1S07, 
&c": and the court proceeded to revoke the 
powers of Thomas Strode, he being an unfit 
person to act longer in that capacity. Other 
orders and decrees were subsequently made in 
this cause, which it is unnecessary to detail 
further. Finally, the court set aside so much 
of the decretal order of a previous term, as di- 
rected the land to be sold to the highest bid- 
der; and until the appointment of a trustee, 
the marshal was directed to receive proposi- 
tions for the purchase of the land, and to report 
the same to the court, which would give such 
further directions respecting the sale of the 
land as should then appear proper. "Whereupon 
the defendants appealed from all the decrees 
pronounced in the cause. 

The supreme court held (1) That the ex- 
change of the Frederick lands for those in 
Fauquier, was invalid, because it was in con- 
travention of the letter and spirit of the pow- 
er of the trustee, and because the "stubborn 
rule of equity" which forbids a trustee from 
bargaining with himself, was peculiarly appli- 
cable to this case; (2) that Veitch was a pur- 
chaser with notice of the breach of trust; and 
that the sale was, consequently, invalid as to 
him, and he must be considered in a court of 
equity as a mere trustee; (3) that Castleman 
and McCormick were in no better situation, 
and must also be considered as purchasers with 
notice, and consequently, as trustees; (4) that 
a bona fide purchaser, without notice, must ne 
so, not only at the time of the ■ contract, but 
at the time of the payment of the purchase- 
money. Decrees affirmed with costs, Johnson, 
J., dissenting. 

An objection to the jurisdiction of the court 
was taken in the supreme court on the ground 
that Wormeley, the husband, was made a de- 
fendant, and so, all the parties on each side 
of the cause were not citizens of different 
stateSj since he had the same citizenship as 
his wife and infant children. Strawbridge v. 
Curtis, 3 Craneh [7 U. S.] 267; Corporation of 
New Orleans v. "Winter, 1 "Wheat. [14 IT. S.] 
94. But the court said that Wormeley was a 
nominal defendant, joined for the sake of con- 
formity in the bill, against whom no decree was 



sought, that he appeared voluntarily, though 
perhaps, he could not have been compelled so 
to do; that the court would not suffer its ju- 
risdiction to be ousted by the joinder or non- 
joinder of mere formal parties, but would 
rather proceed without them, and decide upon 
the merits of the case between the parties who 
have the real interests before it, whenever it 
could be done without prejudice to the rights of 
others. Wormeley v. Wormeley, S Wheat. [21 
U. SJ 421. 
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Case No. 18,048. 

WORMSER et al. v. DAHLMAN et al. 

[16 Blatchf. 319; 57 How. Prac. 286; 7 Repor- 
ter, 740.] i 

Circuit Court, S. D. New York. May 14, 1879. 

Removal of Cause — Nonresident Defendant — 
Notice of Application. 

1. W. brought suit in a state court of New 
York against D. and K. and R., as copartners, to 
recover on a promissory note. Process was serv- 
ed on D. alone. He alone appeared. W. and K. 
were, at the time the suit was commenced, citi- 
zens of New York. D. and R. were, at that time, 
citizens of California. D. took proceedings, under 
subdivision 2 of section 639 of the Revised Stat- 
utes, to remove the suit, so far as it concerned 
him, into this court, without notice to the attor- 
ney for W. The petition for removal was not 
signed or verified by D., but by D.'s attorney in 
the suit. W. moved to remand the cause to the 
state court. VelcL, subdivision 2 of section 639 of 
the Revised Statutes was not repealed by the act 
of March 3, 1875 (18 Stat. 470). 

2. The suit was one in which there could be a 
final determination of the controversy, so far as 
concerned D., without the presence of K. and R., 
as parties. 

3. Any rights which W. would have had as 
against K. and R., from serving process on D., 
remain to W. in this court. 

4. Notice of the application for the removal was 
not necessary, 

5. The petition was sufficiently signed and veri- 
fied. 

[This was a suit by Isadore Wormser and 
Simon Wormser against Charles Dahlman, 
Arthur A. Kline, and Adolph B. Roth.] 

D. M. Porter, for plaintiffs. 

R. S. Newcombe, for defendant Dahlman. 

BLATCHFORD, Circuit Judge. This suit 
was commenced in the superior court of the 
city of New York. Process was served on 
the defendant Dahlman alone. He appear- 
ed in the state court in the suit, and the 
complaint was put in and he answered it. 
No other defendant has appeared or answer- 
ed either in the state court or in this court. 
The plaintiffs and the defendant Kline were, 
at the time the suit was commenced, citizens 
of the state of New York, and the other de- 
fendants were, at that time, citizens of the 
state of California. The suit is one against 
the three defendants as copartners, to recover 



i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 7 
Reporter, 740, contains only a partial report] 
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on a copartnership liability, on two promis- 
sory notes, made by the defendants as co- 
partners. Dahlman presented to the state 
court a petition, verified April 1, 1879, set- 
ting forth, "that there can be a final deter- 
mination of the controversy, so far as it 
concerns your petitioner, without the pres- 
ence of the other defendants as parties to 
the cause," and "that 3 T our petitioner is de- 
sirous, so far as concerns him, of removing 
the cause to the United States circuit court," 
and praying, "that, so far as it concerns 
him, the cause may be removed to the next 
circuit court of the United States for the 
Southern district of New York.'* The nec- 
essary bond was given, and was approved 
by a judge of the state court. It does not 
appear that the plaintiffs' attorney had no- 
tice, in the state court, of the proceedings for 
removal, or that any order of removal was 
made by the state court. The defendant 
Dahlman has filed in this court papers certi- 
fied by the clerk of the state court, as a 
copy of the record in the suit, and of all 
process, pleadings and other proceedings in 
it, which consist of the summons, notice to 
the plaintiffs' attorneys of Dahlman's ap- 
pearance, complaint, answer of Dahlman, 
petition for removal and bond on removal. 
On filing such papers in this court, the de- 
fendant Dahlman entered a rule in this 
court, continuing the cause therein, and not- 
ing his appearance therein by an attorney, 
and served on the plaintiffs* attorney a copy 
of such rule with notice of its entry. The 
plaintiffs now move to remand the cause to 
the state court. 

It is plain that the proceedings for remov- 
al were taken not under the act of March 
3, 1875 (18 Stat. 470), but under the second 
subdivision of section 639 of the Kevised 
Statutes, which is a re-enactment of the pro- 
visions of the act of July 27, 1866 (14 Stat. 
306). Under the act of 1875, nothing less 
than the whole suit can be removed into this 
court. Under the act of 1866 and subdivi- 
sion 2 of section 639 of the Revised Statutes, 
the suit may be removed only as against the 
defendant who petitions to have it removed 
only as against him. 

It is contended for the plaintiffs, that sub- 
division 2 of section 639 of the Kevised Stat- 
utes, is repealed by the act of 1875, as being 
in conflict with the provisions of that act 
I am not referred to any case in which it 
has been distinctly held, in a federal court, 
in a ease involving the point, that said sub- 
division 2 is repealed by the act of 1875. On 
the contrary, in Girardey v. Moore [Case 
No. 5,462], it was held by Mr. Justice Brad- 
ley, in a case involving the point, that said 
subdivision 2 is not repealed by the act of 
1875; and Judge Dillon (Rem. Causes, 2d 
Ed., p. 28), observes, that it is, probably, the 
better view, that, if a case is brought with- 
in the provisions of the act of 1866, it may 
still be removed thereunder; that cases may 
arise of such a nature that they would fall 



within the act of 1S66, and not within that 
of 1875; and that, in such event, the latter 
act should not be held to repeal, by impli- 
cation, the former. This is, I think, the 
proper view. The act of 1875. does not ex- 
pressly repeal said subdivision 2 of said sec- 
tion 639; and, as the act of 1875, in section 
2, only relates to the removal of the whole 
suit, while said subdivision 2 of said section 
639 relates to the removal of the suit as 
against one of two or more defendants, if 
the suit is one in which there can be a final 
determination of the controversy, so far as 
concerns such one defendant, without the 
presence of the other defendants as parties 
in the cause, I concur with Mr. Justice Brad- 
ley in the view that there is no conflict be- 
tween the provisions, and no reason why 
both should not stand, and that said subdi- 
vision 2 of said section 639, so far as it au- 
thorizes a defendant to remove a cause as to 
him, is not repealed by the act of 1875. 

It is also contended, for the plaintiffs, that 
this suit is not one in which there can be a 
final determination of the controversy, so 
far as concerns Dahlman, without the pres- 
ence of the two defendants sued with him as 
copartners, as parties in the cause. The 
view urged is, that, as the three are sued 
as copartners, no recovery can be had 
against Dahlman unless the copartnership 
shall be established, and that, in such event, 
the determination must be against the three. 
The plaintiffs, as part of their causes of ac- 
tion on the two notes, set forth, in their com- 
plaint, that they signed a composition of 
such notes, and surrendered them, because 
of fraudulent representations made by the 
defendants, inducing such signing and sur- 
render. The plaintiffs contend, that, as such 
composition was one with the defendants 
jointly and as copartners, the controversy 
cannot be determined without the presence 
of all of them. 

The language of subdivision 2 of section 
639 of the Revised Statutes is not that the 
suit must be one in which there can be a 
final determination of the whole controversy- 
instituted by the plaintiff, as regards all the 
defendants, without the presence of all, but 
is only that the suit must be one in which 
there can be a final determination of the con- 
troversy so far as concerns the , defendant 
petitioning for removal, without the pres* 
enee of the other defendants as parties in 
the cause. I do not see why this controver- 
sy cannot be determined finally, so far as 
concerns Dahlman, with him alone served 
or appearing as defendant. He cannot now 
be heard to allege that the others must be 
served or appear in this court. The plain- 
tiffs have the right to proceed at the same 
time with this suit in the state court as 
against the other two defendants. As this 
is a suit at law, and the state practice gov- 
erns it, if the plaintiffs, serving process only 
on Dahlman, would, if the suit had all of it 
remained in the state court, and it had been 
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tried there on the present pleadings, and 
they had recovered judgment, have been en- 
titled to a judgment against all the defend- 
ants as composing the copartnership which 
made the notes, so far as to he able to en- 
force such judgment against the joint prop- 
erty of all such defendants, and against the 
separate property of Dahlman, they will be 
■entitled to a like judgment, with like effect, 
in this court. The words in the statute, "the 
presence of the other defendants as parties 
in the cause," means their presence by be- 
ing served with process or by appearing. 
Any rights which the plaintiffs would have 
had in the suit as against the other two de- 
fendants, not served or appearing, by rea- 
son of the service on or appearance of Dahl- 
man, still remain to the plaintiffs, and are 
brought into this court by the coming of the 
plaintiffs and of Dahlman into this court. 

It is objected by the plaintiffs, that the 
petition for removal is not signed or verified 
by Dahlman, but is signed and verified by 
the attorney for Dahlman in the suit. I 
think the petition is sufficiently signed and 
verified. 

There is no force in the objection that no- 
tice of the application for removal was not 
given to the plaintiffs' attorney. The mo- 
tion to remand the cause is denied. 



WORMSER (SEDGWICK v.). See Case No. 
12,626. 
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WORMSLEY v. BEEDLE. 

[2 Cranch, C. C. 331.] i 

Circuit Court, District of Columbia. May Term, 
1822. 

Exoneration op Bail — Principal in PENITEN- 
TIARY. 

After scire facias returned, the bail will he ex- 
onerated if the principal he confined in the peni- 
tentiary of one of the states before any execu- 
tion returned against him, and so continue to be 
confined until the return of the scire facias. 

Mr. Mason, after the return of the scire 
facias, moved the court to exonerate the de- 
fendant, who was speefal bail for one J. B. 
Rice, on the ground that the principal is 
now in prison in Virginia on a sentence for 
an offence against the United States, and 
■cited the following authorities: The case of 
the bail of Peter Vergen, 2 Strange, 1217, 
where a prisoner under sentence of trans- 
portation was brought up to be surrendered 
in discharge of his bail; Sharp v. Sheriff, 7 
Term R. 226 (S. P.), and Lord Chief Justice 
Kenyon said, it is what the bail are entitled 
to ask ex debito justitise; Wood v. Mitchell, 
H Term R. 247, where the court permitted an 
■exoneretur on the bail-piece because the de- 
fendant was under sentence 'of transporta- 
tion and actually on board ship, ready to 



i [Reported by Hon. William Cranch, Chief 
Judge.] 



sail; Merrick v. Vaucher, 6 Term R. 50 (S. 
P.), where the principal was an alien out of 
the kingdom under the alien bill; Trinder v. 
Shirley, 1 Doug. 45 (S. P.), where the prin- 
cipal had become a peer, and it was no longer 
in the power of the bail to surrender him; 
Fowler v. Dunn, 4 Burrows, 2034 (S. P.), 
where the principal was sentenced to the 
state prison for life; and Cathcart v. Can- 
non, 1 Johns. Cas. 28, where the principle is 
admitted by Lord Mansfield. 

THE COURT (nem. con.) ordered the exon- 
eretur to be entered, the principal being con- 
fined in the penitentiary of Virginia before 
any execution returned against him, and con- 
tinuing therein until the present time. 



WORRALL (UNITED STATES v.). See 
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Case Jflo. 18,050. 

WORTENDYKE v. WHITE. 

[2 Ban. & A. 25.] i 

Circuit Court, D. New Jersey. March, 1875. 

Owner of Patented Machine — Right to Use 
Machine — Injunction against Infringe- 
ment — Laches. 

1. Complainant sold to McP. a patented ma- 
chine for cutting paper for paper twine, for $225, 
and gave him a personal license to use it upon 
payment of a royalty, of five cents per pound. 
Monthly statements were to be made, and on 
failure to pay the license fee for thirty days after 
it became due, the complainant could revoke the 
license. McP. died, and parts of the machine 
were subsequently sold at auction as scrap iron to 
N., who reconstructed it out of the old parts and 
sold it to the defendant. Held, that such a pur- 
chase by N. gave him no right to reconstruct and 
use, from these loose parts, a working machine 
embodying the complainant's invention. 

2. The difference between the ownership of a 
patented machine and the right to use it, consid- 
ered. 

3. Where the complainant's suspicions of the 
infringement are allayed by the direct misrepre- 
sentations of the defendant, the court cannot give 
to such defendant any advantage resulting from 
the lapse of time before applying for injunction. 

4. Where a motion for a preliminary injunction 
is resisted on the ground of complainant's laches, 
the burden of proving complainant's previous 
knowledge of the infringement is upon the de- 
fendant, and must be proved by him. 

' [This was a bill in equity by John B. Wor- 
tendyke against James White, for the in- 
fringement of letters patent No. 44,249, grant- 
ed to complainant September 13, 1864; reis- 
sued November 22, 1864— No. 1,S25J 

E. Q. Keasbey, for complainant. 
A. J. Todd, for defendant. 

NIXON, District Judge. The bill of com- 
plaint was filed in this case February 4, 1875, 
alleging an infringement of reissued letters 
patent, No. 1,825, for "machine for cutting 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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paper for paper twine," and granted to the 
complainant November 22, 1864. The matter 
is now before the court on an application by 
the complainant for a provisional injunction. 
The infringement is substantially admitted 
by fhe defendant, and two questions are pre- 
sented by the affidavits in the case for con- 
sideration: (1) Whether the defendant has 
exhibited such a satisfactory title to the ma- 
chine in use by him, that he should be allow- 
ed to continue its use, as against the exclu- 
sive rights of the complainant under the pat- 
ent, until the final hearing. (2) Whether 
there has been an acquiescence by the com- 
plainant in the infringement of the defendant 
to the extent that he should not now be pro- 
tected by a preliminary injunction. 

1. The affidavits presented by the com- 
plainant on the hearing, disclose, that a few 
weeks after he obtained his reissued letters 
patent, to wit, in the month of December, 
1864, he caused to be built three machines 
embodying his invention, one of which he 
sold to Elijah Rosencrantz, and the remaining 
two to a Dr. McPherson, of Paterson, New 
Jersey; that these were delivered to McPher- 
son, at the price of §225 each, which was the 
cost of their construction; that a personal li- 
cense was given to the said McPherson to use 
them in the manufacture of paper, twine; that 
monthly accounts were to be rendered to the 
patentee of the quantity of paper twine manu- 
factured and sold, on which he was to pay a 
royalty of five cents per pound, upon every 
pound sold during the month; that on every 
package of twine made, should be marked 
the words, "Wortendyke's Patent Manilla 
Twine." That on his failure to pay the said 
license fee, for thirty days after it became 
due, the complainant should be at liberty to 
revoke the license to manufacture and sell; 
that McPherson undertook the manufacture 
of twine with the machines, but after a few 
months' trial abandoned the business, as not 
remunerative; that he paid nothing to com- 
plainant as a royalty for their use, and upon 
his death in January, 18G6, the complainant 
made a settlement with the representatives 
of his estate, took back one of the machines 
in part payment of his claim, and did not 
take back the other, because he was informed, 
that it had been broken up, and was worth- 
less for further use. 

This statement is not controverted by the 
defendant. He admits that he saw the ma- 
chine while it was in the hands of McPher- 
son, who told him that he had bought it of 
complainant. He claims, that in the month 
of June, 1871, he purchased it of one John 
Nichols for a valuable consideration, without 
notice of any restriction or condition annexed 
to the absolute ownership of the said Mc- 
Pherson, and that Nichols bought, the ma- 
chine of McPherson. But Nichols' affidavit 
hardly sustains the defendant's claim. He 
swears that he sold the machine to the de- 
fendant about the month of May, 1870, for 
about two hundred dollars; and that he had 



never heard and had no reason to believe,, 
that there was any condition or reservation 
of royalty attached to it while it was owned 
by McPherson, or at any other time. He does 
not say of whom, or under what circum- 
stances, he purchased it. He probably 
meant to suggest by the cautious phraseology 
used, that he had something to do with Mc- 
Pherson in regard to it; and if so, it is fear- 
ed he was suggesting what was not true. 
Other affidavits in the case tend to show, with 
reasonable certainty, that McPherson sold 
the machine, a short time before his death, 
to one John Dean, of Paterson, for §65 or $70; 
that in 1S68, Hindel & Allen, auctioneers in 
the city of Paterson, made public sale of a 
lot of machinery and scrap iron, belonging 
to Dean, and that among the iron were parts 
of this dismantled machine; that they were 
bought, as scrap iron, by the firm of P. V. 
H. Van Reiper & Son, who, in the year 1869, 
made sale of the parts of the machine thus 
purchased, to John Nichols for $25.30. Mr. 
Geo. P. Van Reiper, one of the members of 
the firm, testifies that the entry of the sale 
in their books is as follows: "John Nichols, 
Dr. To 253 lbs. (part of paper-cutting ma- 
chine), ?25.30." It is hardly necessary to ob- 
serve that such a purchase gave no right to 
Nichols to reconstruct from these loose ma- 
terials a working machine, embodying the 
complainant's invention. Confusion on this 
subject, has, doubtless, arisen from not dis- 
tinguishing between the ownership of a pat- 
ented machine and the right to use it The 
one does not always include the other. Thus, 
it was held by Mr. Justice McLean, in Wilson 
v. Stolley [Case No. 17,839], that where a per- 
son, licensed to run a patented machine, sold 
it to another, the license to run the machine 
did not necessarily pass to the grantee. And 
so, where a suit was brought against a sher- 
iff for the infringement of the patent rights 
of the plaintiffs, and the proof was that he 
had levied upon and sold three completed 
patented machines, belonging to the plain- 
tiffs, by virtue of an execution against them. 
Justice Story held that such sale was no viola- 
tion of the patent act, which imposed a penalty 
upon any one for selling the thing whereof 
an exclusive right is secured to a patentee, 
without the patentee's consent, because it did 
not follow that the sale of the materials of 
which a machine was composed, carried with 
it the right to use the machine without a li- 
cense. Sawin v. Guild [Id. 12,391]. The af- 
fidavits in the case tend to prove, that all Mc- 
Pherson got from the complainant was a per- 
sonal license to use the machine, upon the 
payment of a certain royalty. If that were 
an equitable right whieh was assignable— 
which I am far from asserting— there is no 
proof that McPherson ever attempted to as- 
sign it. v 

2. But the defendant claims that the com- 
plainant has so long delayed his application 
as to be eut off from the right to a prelim- 
inary injunction. Courts of equity do not 
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look with favor upon those who slumber over 
their rights. BoviH v. Crate, reported in 
L. R. 1 Eq. 388, and quoted by defendant's 
counsel, is just in point That was an ap- 
plication to restrain the defendant from the 
use of a patented article, by an interlocutory 
injunction. The bill was filed in July, 1865; 
and as soon as it appeared in the case that the 
complainant had written to the defendant in 
the preceding November, complaining that 
he had been infringing for upwards of a 
year, the vice chancellor stopped the proceed- 
ings by inquiring, how it was possible, after 
that correspondence, to ask for an interlocu- 
tory order? He subsequently remarked, in 
refusing the injunction, ''It is very important 
to the practice of the court, not to have it 
cited as authority hereafter, that the court 
will grant such relief as is here asked, upon 
an application made in July, 1865, when it is 
Informed that the plaintiff, certainly as early 
as in August, 1864, and probably in July, 
1864, knew what he knows now of defend- 
ant's proceedings." But there must be satis- 
factory proof of knowledge, or means of 
knowledge, before laches can be imputed. 
The only evidence here, that complainant was 
aware of the defendant's infringement, is 
the affidavit of the defendant himself. He 
says, that about two years ago he had a con- 
versation with complainant on the cars com- 
ing from New York, and *hen stated to him 
that he was using the McFherson machine 
and claimed the right to use it On the 
other hand, the complainant swears that the 
first knowledge he ever had of the defend- 
ant's infringement was in the month of Jan- 
uary last, when he was informed of the fact 
by one Terhune; that the only conversation 
on the subject he had with the defendant was 
on the cars, and was referred to in the de- 
fendant's affidavit; that he then informed 
the defendant that he had understood that 
he had constructed and was using a machine 
for cutting paper twine, which was an in- 
fringement of his patent; that the defend- 
ant replied that he was not, but that he was 
using the same machine that one Gilmore had 
used in making paper twine in Lee, Massa- 
chusetts; that affiant knew that Gilmore had 
gone out of business, some time previously, 
and inferred that he had bought and was us- 
ing a Gilmore machine. If it be true that 
the suspicions of the complainant, in regard 
to the defendant's infringement, were allayed 
by the direct misrepresentations of the de- 
fendant, the court cannot give to him any ad- 
vantage resulting from the lapse of time. But 
whether this be true or not, the allegation of 
the defendant in regard to knowledge is un- 
equivocally denied by the complainant, and 
in such an issue the burden is on the defend- 
ant. 

A preliminary injunction must issue against 
the defendant, until the further order of the 
court. 
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In re WORTH1NGTON. 

[7 Biss. 455; 16 N. B. R. 52; 1 N. W. Rep. (O. 
S.) 109; 9 Chi. Leg. News, 346; 4 Law & 
Eq. Rep. 78; 16 Alb. Law J. 63; 23 Int. Rev. 
Rec. 233; 2 Cm. Law Bui. 189.] i 

Circuit Court, W. D. Wisconsin. June, 1877.2 

Nos-Joridical Day — Entry of Transcript of 
Judgment. 

The act of the circuit clerk in filing the docket 
transcript of a judgment, is a ministerial act, and 
not void, though done on a non-juridical day, and 
the judgment creditors thereby acquired a lien 
upon the real estate of the judgment debtor the 
same as if done on any other day. 
[Cited in Re Boyd, Case No. 1,746.] 
' [Cited in Whipple, v. Hill (Neb.) 55 N. W. 228.] 

[Appeal from the district court of the Unit- 
ed States for the Western district of Wis- 
consin.] 

In bankruptcy. 

Cottrill & Cary, for assignee. 
Jenkins, Elliot & Winkler, for judgment 
creditors. 

DRUMMOND, Circuit Judge. On the 24th 
of December, 1S74, Charles E. Storm and 
Robert Hill recovered a judgment against 
the bankrupt [R. C. Worthington] in the cir- 
cuit court of Milwaukee county, for $3,464. 
On the following day a transcript of the dock- 
et was filed in the clerk's office of the cir- 
cuit court in Wood county, where the bank- 
rupt had, at the time, real estate. Several 
months after this, proceedings in bankruptcy 
were commenced, and Worthington was ad- 
judged a bankrupt in July, 1875. 

The judgment creditors- made an applica- 
tion to the district court to direct the as- 
signee to sell the real estate of the bankrupt, 
and apply the proceeds to the payment of 
the judgment, and to permit them to prove 
their claim for any balance that might be 
found due. This application was denied by 
the district court, on the ground that the act 
of filing the transcript by the clerk in Wood 
county was void, and gave the judgment 
creditors no lien upon the property, as it was 
done on Christmas day— a holiday under the 
laws of this state. [Case No. 18,052.] 

By the law of this state, the clerk of the 
circuit court was required to keep a book for 
the entry of judgments, and immediately aft- 
er entering the judgment the clerk was to 
file certain papers which were to constitute 
what was called the judgment roll, which 
was to contain a copy of the judgment; and 
after this was done he was to enter in an 
alphabetical docket, in books to be provided 
and kept by him, a statement of the judg- 
ment, and containing certain particulars as 
set forth in the statute, namely: the names 
of the parties, the amount of the debt'or dam- 

i [Reported by Josiah H. Bissell, Esq., and here 
reprinted by permission. 4 Law & Eq. Rep. 78, 
and 16 Alb. Law J. 63, contain only partial re- 
ports.] 

2 [Reversing Case No. 18,052.] 
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ages recovered, with the costs, the hour and 
day of entering in the docket, etc., and then 
the judgnent became a lien upon the real 
estate of the debtor. And when it was 
sought to cause the real estate. of the debt- 
or to become bound by the judgment in 
any other county than that where it was 
rendered, it became necessary to file with the 
clerk of the circuit court of that county a 
transcript of the original docket, and from 
the time of filing it constituted a lien on the 
property of the debtor in that county. 

The question then to be determined in this 
case, is, whether the act of the clerk in fil- 
ing the transcript of the original docket in 
his office on Christmas day, was a nullity 
under the laws of this state. 

The statute declares that no court shall be 
open, or transact any business on the 22d of 
February or the 4th of July, unless to in- 
struct or discharge a jury or to receive a 
verdict, and the 25th day of December and 
the 1st day of January are .declared to be 
holidays. If the act of the clerk was void, 
it was so under the common law, or these 
statutes. 

At common law, Sunday was deemed a 
non-juridical day, during which no courts 
could transact any business or x*ender any de- 
cree. Of course, at common law, some of 
the days which, under our practice, are 
deemed non-juridical, were unknown as 
such; and when they are so declared, the 
inference would be that the prohibition ex- 
tends no farther than is named in the stat- 
ute. It is hardly to be presumed that ordi- 
nary business cannot be transacted in this 
state, and binding contracts entered into, on 
the 22d day of February or the 4th of July, 
and the question is, whether because the 25th 
day of December and che 1st of January are 
declared to be holidays, that, therefore, no 
ministerial act can be performed on those 
days by an officer of this state. It may be con- 
ceded that on those days a clerk could not be 
required to perform any duty connected with 
his office, because the state has declared it a 
holiday; but that is a very different thing 
from asserting that every ministerial act 
done by the clerk voluntarily on those 
days is necessarily void. The statute in re- 
lation to the 22d of February and 4th of July 
was passed in 1861; but when there was leg- 
islation in 1862 as to the 25th of December 
and 1st of January there was no prohibition 
in relation to the courts, except what might 
be inferred from the fact that they were de- 
clared holidays. It was not till afterwards 
(1869) that it was declared that when the day 
for the meeting of the court should fall on a 
legal holiday, it should be adjourned to the 
following day. 

While at the common law no judicial aet 
could be done on Sunday, the authorities 
seem to agree that mere ministerial acts 
could be performed, and the service of the 
process was regarded as a ministerial act, 
and therefore valid, although performed on 



Sunday, and the aet of 29 Car. II. became 
necessary in order to render it invalid, and 
in the case of Van Veehten v. Paddock, 12 
Johns. 178, which is relied upon, by the dis- 
trict court, the supreme court of New York, 
in order to decide that the issuing of process 
on a Sunday was void, insisted that the 
awarding of the process was a judicial act, 
done whilst the court was in actual session, 
being thus obliged to resort to an acknowl- 
edged fiction to sustain its opinion. 

If ministerial acts performed on Sunday 
were not invalid at common law, for a stron- 
ger reason those .performed on Christmas 
day would not be invalid. It is a curious 
fact that while the judge of the court who 
gave the opinion in Van Veehten v. Pad- 
dock, seems inclined to hold that the service 
of process on Sunday was illegal at common 
law, the judge who delivered the opinion in 
Johnson v. Day, 17 Pick. 106, declares that 
an arrest on civil process on Sunday was 
legal at common law, and that is the opinion 
of the judge who decided the case of Pearce 
v. Atwood, 13 Mass. 324, where the subject 
is thoroughly discussed. The district court 
relied upon the case of Dampe v. Manning, 
38 Wis. 673, as deciding that the act of the 
clerk here in question was void. But in fact 
that case only decided that a trial and judg- 
ment rendered by a justice of the peace on 
the 23d day of February, and which, under 
the statute, as coming on Monday, was to 
be treated as the 22d— and, therefore, a holi- 
day—were invalid, and should be regarded 
as a nullity, and the court says nothing about 
the effect of ministerial acts done on a holi- 
day. The natural conclusion would seem to 
be, that when the state legislature in 1861, 
legislated in relation to the 22d of February 
and 4th of July, and made prohibitions, and 
then again legislated in 1862 as to the 25th 
of December and 1st of January, the pro- 
hibitions should not, by construction mere- 
ly, be enlarged. 

It may be admitted that the entry of a 
judgment by which a man's property is to 
be bound, or, as it is termed in the statute 
of this state, the docketing of the same, is a 
very important -act. The entry of the judg- 
ment is judicial, but is the docketing of the 
judgment by the clerk anything more than a 
ministerial act? There is no exercise of dis- 
cretion or of judgment, but the language of 
the statute to him is mandatory. He shall do 
certain things, and they are particularly de- 
scribed, and in relation to them he can have 
no discretion; and it would seem that they 
were mere ministerial acts. And while this 
is true of the aet of the clerk who dockets the 
judgment in the court where it is rendered, 
it would seem that where it is transferred to 
another county and docketed there, that 
there could be, if possible, less doubt of the 
character of the act to be performed by the 
clerk of that county; because all that the 
statute requires is, that a transcript of the 
original docket shall be filed with the clerk 
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of the circuit court of the county, so that all 
that is necessary for the clerk to do is sim- 
ply to receive the transcript which is brought 
to him, and file it, and mark it with the date 
when it is filed. This certainly can be con- 
sidered nothing more than a ministerial act, 
not void at common law, and, I think, not 
rendered so by any statute of this state. 

There does not seem to be any statute of 
this state, which when fairly considered, de- 
clares that no official act shall be performed 
on a holiday. In referring to holidays I do 
not intend to include Sundays, as to which 
there is considerable prohibitory legislation 
by this state, affecting business, public and 
private, labor, amusements and the service 
of civil process. 

I think, therefore, the act of the clerk of 
the circuit court of Wood county, in filing the 
docket transcript was not void, but that the 
judgment creditors acquired a lien on the 
real estate of the bankrupt in that county. 

The order of the district court will there- 
fore be reversed; but as the judgment of this 
■court cannot be reviewed in this case, I shall 
authorize the district court, if it shall con- 
sider it best, to permit the judgment creditors 
to proceed on their judgment, and sell the 
real estate of the bankrupt in "Wood county; 
and then if the other creditors of the bank- 
rupt desire, the right of the purchaser to the 
property can be tested by the assignee. 



Case !N*o. 18,052. 
In re WORTHINGTON. 

{14 N. B. R. 38S; 3 Cent. Law J. 526; 8 Chi. 
Leg. News, 362; 14 Alb. Law J. 153.] i 

District Court, W. D. Wisconsin. July 15, 
1876.2 

Holiday— Docketing of Judgment— Appearance 
— Summary Proceeding. 

1. The docketing of a judgment on a day that 
is declared a holiday by statute is void, and con- 
fers no lien, for the term holiday imports dies non 
juridieus. 

2. When a party voluntarily appears and moves 
for the enforcement of a pretended lien, the dis- 
trict court thereby acquires jurisdiction to proeeec 
and dispose of the whole matter in a summary 
way. 

In bankruptcy. 

Jenkins, Elliot & Winkler, for judgment 
■creditors. 

H. M. Lewis, and Cary & Cotrell, for as- 
signee. 

HOPKINS, District Judge. This is an ap- 
plication of Charles B. Storm and others, 
judgment creditors of the bankrupt, for an 
order directing the assignee to sell certain 
real estate of the bankrupt, situate in the 
county of Wood, and to apply the proceeds 
upon their judgment, and for leave to prove, 
as unsecured creditors, any balance that re- 

t [Reprinted from 14 N. B. R. 3S8, by permis- 
sion. 14 Alb. Law J. 153, contains only a par- 
tial report.] 

2 [Reversed in Case No. 18,051.] 



mains upon the judgment after applying said 
proceeds thereon. They show in their peti- 
tion that on the 24th of December, 1874, 
they recovered judgment against the bank- 
rupt for three thousand four hundred and 
sixty-four dollars and eleven cents in the 
circuit court of Milwaukee county, and that 
on the 25th day of December a transcript . 
was filed, and the judgment docketed in 
Wood county, and they claim that thereby 
it became a lien upon the real estate of the 
bankrupt situate in that county. They rep- 
resent that the real estate in Wood county, 
which they want sold, is not of sufficient 
value to pay their judgment, and pray that 
the assignee may be directed to sell it free 
of the lien, and to pay the proceeds to them, 
and that they be allowed to prove up the 
deficiency as an unsecured debt. The as- 
signee opposes the granting the order, on the 
ground that the judgment is not a lien on 
the bankrupt's real estate in Wood county, 
for the reason that it was docketed there on 
the 25th day of December, which is, by the 
statute of this state, declared to be a legal 
holiday. Laws 1862, c. 248. 

This raises the question as to the opera- 
tion of a statute declaring a certain day a 
holiday. The act- does not in terms pro- 
hibit any act from being done on that day; 
it simply declares that the day shall be a 
holiday. Does, that make the official act of 
the Glerk in docketing the judgment on that 
day void? For only upon that ground can 
this court consider the question. If it is 
voidable, the party must go to the state 
courts for redress. The question is settled 
in Lampe v. Manning, 38 Wis. 673. It seems 
to me that the clerk had no authority to 
docket the judgment on that day, and, if 
not, the entry was void, and no lien was 
created thereby. The court there holds that 
the term "holiday" imports dies non juridi- 
cus, and that no authority exists on that day 
to do any official act, although no express 
prohibition is contained in the act That a 
prohibition is implied in the term holiday. 
This is a decision of the state court upon 
the effect of the statute, and it may be un- 
necessary for this court to go further in 
search of authorities to support it. If de- 
claring the 25th of December to be a legal 
holiday, ipso facto, made it no day in law, 
we are to look to the common law to see 
what acts, if any, could be performed on 
such days. 

Sunday, at common law, was regarded as 
a dies non juridieus. In Bedoe v. Alpe, W. 
Jones, 156, the court says that Sunday was 
not a dies juridieus for the awarding of any 
process, nor for entering any judgment of 
record. Van Veehten v. Paddock, 12 Johns. 
178. Lord Coke, in Mackalley's Case, 9 Coke, 
66a, took a distinction between judicial and 
ministerial acts, performed on that day; but 
in Hoyle v. Cornwallis, 1 Strange, 387, that ' 
distinction was overruled, so that, at com- 
mon law, both ministerial and judicial acts 
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were prohibited on such days. Now, by 
adopting the decision of the supreme court 
as the authoritative interpretation of the 
act, it follows that the entering of the judg- 
ment on that day was void, and hence no 
lien was created thereby. See, also, for a 
further discussion of this question, Story v. 
Elliot, 8 Cow. 27; Hoghtaling v. Osborn, 15 
Johns. 119; Butler v. Kelsey, Id. 177. . 

If the judgment was a lien, it is preserved 
by the bankrupt law [of 1807; 14 Stat. 517], 
and it is the duty of this court to protect it 
as such. But, in determining that question, 
we have to look to the state statutes, and 
the construction placed upon them by the 
state courts, and if by those the judgment 
is a valid lien, it is our duty to give it its 
full force and operation. The filing of the 
transcript and docketing of the judgment in 
Wood county were necessary to give a lien 
on the bankrupt's real estate in that county 
(2 Taylor's St. p. 1509, §§ 61, 62), and such 
filing and docketing having been on the 
25th of December, they were not legally 
done, and must be regarded a nullity, which 
leaves the petitioners, as to those lands, in 
no better situation than any other creditor of 
the bankrupt. As the entry constitutes an 
apparent cloud on the title they should cause 
a cancellation of the docket entry, so as to 
remove the colorable lien created thereby. 
The assignee is therefore ordered to sell the 
real estate in Wood county free of anjj lien 
of the petitioners, by virtue of the said judg- 
ment, and to hold the proceeds for distribu- 
tion among all the unsecured creditors; and, 
in order to further protect the purchaser or 
purchasers thereof from the assignee, I shall 
direct that an injunction issue out of this 
court perpetually enjoining and restraining 
the petitioners, and their attorneys and 
agents, from selling or offering to sell such 
real estate, or any portion, by virtue of said 
judgments, or from enforcing, or attempting 
to enforce, the same upon said real estate. 

The petitioners having voluntarily appear- 
ed and moved the court to enforce the pre- 
tended lien, the court thereby has acquired 
jurisdiction to proceed and dispose of the 
whole matter in this summary way, which 
it could not have done upon summary peti- 
tion of assignee. But the authorities hold, 
that although a party claiming an adverse 
interest cannot be brought in by petition by 
assignee, in a summary way, to have the 
claim determined, that such claimant may 
voluntarily come in by petition, and submit 
his claim to the decision of the court, with- 
out resorting to the form of a plenary ac- 
tion. The petitioners have leave to prove 
for the full amount of the judgment being 
valid, for aught that appears to the court 
now, the lien on real estate in Wood county 
alone being void. An order and injunction 
will be issued in accordance with this opin- 
ion. 

[This decision was reversed by the circuit 
court in Case No. 18,051.] 



Case No. 18,053. 

WORTHINGTON v. ETCHESON et us. 

[5 Cranch, C. C. 302.] i 

Circuit Court, District of Columbia. March 
Term, 1S37. 

Ejectment — Pleading and Proof — Death of 
Plaintiff's Lessor— Evidence op Possession 
—Notice to Quit — Death of Life Tenant — 
Dissejzin by Heir. 

1. In ejectment, the death of the lessor of the 
plaintiff cannot be taken advantage of upon the 
general issue. 

m 2. To show possession in the lessor of the plain- 
tiff, who was a purchaser at a sale under a decree 
of foreclosure, it is sufficient to show that the 
mortgagor was in possession until his death; and 
a lease for life, made by the mortgagor, is evi- 
dence of his possession, although the lease be not 
recorded. 

3. When the defendant is a disseizor and in- 
truder, he is not entitled to notice to quit. 

4. If the tenant for his own life, die, and his 
heir enter, the heir is a disseizor and intruder. 

The plaintiff [lessee of Charles Worthing- 
ton] was a purchaser of the property at a 
sale under a decree of foreclosure of a 
mortgage made by John Threlkeld, who had 
made a lease for life to one Riffle, but the 
lease was not recorded, and therefore oper- 
ated only as a lease from year to year, at 
the will of the parties. Riffle died, and the 
defendant Margaret was his daughter and 
heir at law, and upon the death of her fa- 
ther, entered upon the property. 

Mr. Redin, for defendants [John and Mar- 
garet Etcheson], contended that the plaintiff 
could not recover because his lessor, Charles 
Worthington, is dead. 

THE COURT, however, said that the death 
could not be taken advantage of, upon the 
general issue. 

THE COURT (CRANCH, Chief Judge, giv- 
ing no opinion) said that in order to show 
possession in the lessor of the plaintiff, it 
was sufficient for the plaintiff to show pos- 
session in Threlkeld, and his death. 

The counsel for the defendants contended 
that the plaintiff could not recover without 
showing notice to the defendants to quit; 
but— 

THE COURT decided that the defendants 
were to be considered as intruders; and 
therefore not entitled to such notice. 

Verdict for plaintiff. 



Case Mb. 18,054. 

WORTHINGTON et al. v. JEROME. 

[5 Blatchf. 279.] 2 

Circuit Court, S. D. New York. Oct. 28, 1865. 

Discharge under State Insolvent Law — Effect 
— Creditor Residing in Another State. 

1. A discharge of a debtor, under a state in- 
solvent law, does not discharge a debt due by 
him to a person who resides in another state at 

i [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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the time the insolvent proceedings take place, 
and who does not become a party to such pro- 
ceedings. 

2. That the debt has passed into a judgment, 
before the proceedings, makes no difference. 

3. Nor does it make any difference, that the 
indebtedness rests on a contract payable at a 
place -within the state in which the insolvent 
proceedings take place. 

This was an action on a judgment. The 
defendant [Leonard W. Jerome] pleaded an 
insolvent's discharge, and the plaintiffs [Lew- 
is Worthington and others] demurred to the 
plea. 

James K. Hill, for plaintiffs. 
William H. Anthon, for defendants. 

NELSON, Circuit Justice. The plaintiffs, 
who are citizens of Ohio, recovered, a judg- 
ment against the defendant, in the superior 
court of the city of New York, in 1851, for 
the sum of $1,147.05. In 1855, the defend- 
ant obtained, the benefit of the insolvent act 
of the state of New York, the discharge under 
which is now set up as a bar to this action 
on the judgment. The plaintiffs were citi- 
zens and residents of Ohio at the time of the 
insolvent proceedings, and took no part in 
them. It has been repeatedly held by the su- 
preme court of the United States, and as late 
as the case of Baldwin v. Hale, 1 Wall. [68 
U. SJ 223, that a discharge under a state in- 
solvent law does not affect the obligations of 
the debtor to foreign creditors, to which class 
the plaintiffs belong, they being residents of 
the state of Ohio, unless they make them- 
selves parties to the insolvent proceedings. 
This seems to be conceded by the counsel for 
the defendant; but it is supposed, "that the 
circumstance that the indebtedness had 
passed into a judgment before the proceed- 
ings, takes the case out of the principle. I 
think not. The insolvent court acquired no 
jurisdiction over the plaintiffs, or over any 
indebtedness, whether resting in judgment or 
In contract, due to them by the debtor. The 
discharge was coram non judice as to the for- 
eign creditor, and would have been so, even 
if the indebtedness had rested on a contract 
payable at a place within the state in which 
the insolvent proceedings took place. Judg- 
ment for the plaintiffs. 



Case ISTo. 18,055. 

WORTHINGTON v. PRESTON. 

[4 Wash. Q. O. 461.] i 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1824. 

Fugitive Slave— Power op Magistrate— Cer- 
tificate of Ownership — Commitment to 
Jail — Escape— Liability op Jailer. 
1. Under the act respecting fugitives from 
service, passed February 12, 1793 [1 Stat. 
302], the judge or magistrate has no power to 

i [Originally published from the HSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Richard Peters, Jr., 
Esq.] 



issue a warrant to arrest the fugitive, or to 
commit after the examination is over, and the 
certificate is granted; though in practice the 
judge commits de die in diem, pending the, ex- 
amination. The whole power is to examine, 
decide, and grant or refuse the certificate. 

2. If after the certificate is granted the own- 
er of the slave delivers him to the gaoler, who 
receives him, he is not officially liable for an 
escape, even* although the commitment were 
under a warrant of the examining magistrate. 

3. Neither is the gaoler liable for an escape 
as bailee, if there was no contract to pay him 
a reward for safe keeping, unless gross negli- 
gence be proved. 

This was an action on the case for not 
keeping in safety Tom, a fugitive slave, the 
property of the plaintiff, who was delivered 
to him by the plaintiff's agent and attorney, 
to be safely kept in the gaol at Doylestown. 
Upon the plea of the general issue, it was 
proved that the defendant was the clerk or 
deputy of the sheriff of Bucks county, in 
which the gaol was, at the time of the trans- 
action which forms the subject of this suit. 
It was proved by the person who acted un- 
der a regular power of attorney from the 
plaintiff, that on the 19th of September, 1822, 
he, with the plaintiff's son, seized the said 
slave in Bucks county, and took him before 
a state judge, who, after examining witness- 
es as to the plaintiff's property in Tom, gave 
to the attorney a certificate for the removal 
of the slave to the state of Maryland, 
whence he had before escaped. That he 
and the son of the plaintiff carried him, the 
same afternoon, to the gaol at Doylestown, 
and delivered him to the defendant, who 
locked him 'in the gaol yard, which is sur- 
rounded by a high wall (nineteen feet high, 
as proved by another witness), and that the 
defendant at the same time undertook to 
keep' him safely. Mr. Worthington, the son, 
deposed to many of the above facts, and that 
he went with the other witness to the gaol to 
deliver the slave there, which was done; but 
that he knows nothing of the agreement of 
the defendant stated by the other witness, as 
to the safe keeping of the slave. Two wit- 
nesses, one the turnkey of the gaol, proved 
that the slave was brought by the persons 
above mentioned, and delivered to him, and 
that he was conducted by them into the gaol 
yard. That upon the agent being informed 
by him that the prisoners were all locked up 
in the evening, he requested that the slave 
should not be locked up until he had eaten 
his supper. That the slave was then left by 
the turnkey and the agent in the yard, where 
all the other prisoners were, and the door 
communicating with it was locked, and so 
continued till after the escape, which took 
place, over the wall, whilst the turnkey went 
to the kitchen to procure the supper; and 
that the defendant was not present at any 
time whilst the persons who brought the 
negro to the gaol were there, nor until after 
the escape. No proof was given that any re- 
ward was to have been given for the safe 
keeping of the slave. 
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C. J. Ingersoll, for plaintiff, insisted that 
the defendant, or deputy of the sheriff, "was 
bound to receive and safe keep the fugitive; 
and is liable, as in other cases of escape, by 
virtue of an act of the assembly of this state, 
passed in 1789, which directs that all sheriffs 
and gaolers of the state, and their deputies, 
to whom any person shall be sent or com- 
mitted by virtue of any legal process issued 
under the authority of the United States, 
shall receive such prisoner into his custody, 
and keep him safely till discharged by due 
course of law, and shall be subject to the 
same penalties, and the parties aggrieved 
entitled to the same remedies against them, 
as if such prisoner had b,een committed by 
virtue of legal process, issued under the au- 
thority of the state. See 2 Smith's Laws, 
513. But if the defendant be not answerable 
officially, he is so as a bailee, upon his prom- 
ise to keep the fugitive safely. 

Mr. Binney, for defendant, denied the ap- 
plication of the act referred to on the other 
side, there having been in fact no commit- 
ment by the magistrate, nor had he a power 
to commit, under the act of congress con- 
cerning fugitives from service. As to the 
other ground, he insisted that the weight of 
evidence proves that the undertaking, what- 
ever it was, was made, not by the defend- 
ant, but by the turnkey, for whose acts the 
defendant, in a case of this kind, is not an- 
swerable. But even if it had been made by 
the defendant yet, as no reward was to have 
been given for the safe keeping, nothing but 
gross negligence could charge him, which, in 
this case, cannot be alleged. 2" Ld. Kaym. 
913. 

WASHINGTON, Circuit Justice (charging 
jury). If the defendant be liable for the es- 
cape which forms the ground of this action, 
it must be either (1) in his official capacity, 
or (2) upon a contract of bailment. 

1. The first is a question of law, and de- 
pends upon the construction of the act of 
congress respecting fugitives, and the act of 
assembly of this state, which has been read. 
The former authorises the owner of a fugi- 
tive from service, escaping from one state 
into another, or his agent, to seize him, and 
to take him before any federal or state judge, 
or magistrate of the county, &c., where the 
seizure is made, and upon proof to the satis- 
faction of such judge or magistrate that the 
person so seized doth, under the laws of the 
state from which he fled, owe service or la- 
bour to the person claiming him, it is made 
the duty of such judge or magistrate to give 
a certificate thereof to such claimant, or his 
agent, which is to be a sufficient warrant for 
removing the fugitive to the state from 
which he fled. This act confers only a lim- 
ited authority upon the magistrate to ex- 
amine into the claim of the alleged owner, 
and being satisfied on that point, to grant 
him a certificate to that effect. This is the 
commencement and termination of his duty. I 



He has no authority to issue a warrant to 
apprehend the fugitive in the first instance, 
or to commit him after the examination is 
concluded, and the certificate given. Pend- 
ing the examination, whilst the fugitive is in 
eustodia legis, the judge of this district and 
myself have always considered ourselves at 
liberty to commit, from day to day, till the 
examination is closed, or else the fugitive 
could not safely be indulged with time to get 
his witnesses to disprove the claim of the as- 
serted owner, should he have any. An at- 
tempt has been made in congress to correct 
these glaring defects in -the act, without 
which correction the act is found to be prac- 
tically of little avail; but the attempt has 
not as yet succeeded. As it now stands, the 
magistrate had no authority to command the 
gaoler in this case to receive and safe keep 
the fugitive, and consequently, it is not a 
case provided for by the act of assembly of 
this state, .which is confined to commitments 
under the authority of the United . States. 
But even if the magistrate had been author- 
ized to commit, it would be a conclusive ob- 
jection to the plaintiff's demand, under this 
head, that no warrant of commitment was 
in faet granted. 

2. Is the defendant liable as bailee? And 
the first inquiry under this head is, whether 
any contract of bailment is proved to have 
been entered into by the defendant with the 
plaintiff's agent? Two witnesses, one of 
them the turnkey, have stated, that at no 
period, from the time the negro was brought 
to the gaol to that of the departure of the 
agent and son of the plaintiff who brought 
him there, was the defendant present, and 
that the directions to keep him, and not to 
lock him up till he had received his supper, 
were given exclusively to the turnkey. The 
agent has sworn positively that the promise 
to keep the man safely was made by the de- 
fendant in person. The son, who was present 
the whole time, knows nothing of the al- 
leged promise by the defendant. You must 
therefore say, upon the evidence, how' this 
fact is. It is all important to the case of the 
plaintiff, and the burthen of proving it to 
your satisfaction lies upon him. But admit 
the fact to be proved, would the defendant, 
under all the circumstances of this case, be 
liable? No reward for the required service 
was promised, and, according to the doctrine 
laid down in Coggs v. Bernard [2 Ld. Eaym. 
909], the bailee is answerable in such a case, 
only for gross neglect. Now, when a man 
promises to keep safely property, either ani- 
mate or inanimate, be the former a rational 
being or otherwise, he must be free to exer- 
cise his own judgment as to the mode, and 
must depend upon his own vigilance to effect 
the object. But if the bailor restricts him in 
these particulars, by prescribing the mode 
and degree of confinement, the bailee can not 
be charged with negligence of any kind, 
much less with gross negligence, if, notwith- 
standing an honest and strict fulfilment of 
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the special contract of bailment thus entered 
into, an escape should happen, or a loss be 
sustained. No-w, in this case, the slave -was 
left in the yard of the gaol, with the knowl- 
edge and consent of the agent, and -with an 
order not to lock him up, until he had re- 
ceived his supper. The door communicating 
with the yard was carefully locked when 
they left the yard, and the only way by 
which an escape could be effected, was over, 
the wall. Before the supper could be 
brought to the negro, he had made good his 
escape over the wall. How then can the 
bailee, admitting the defendant to have been 
such, be chargeable with negligence under 
circumstances like these? But would he 
have been liable, even if the order not to lock 
him up till after supper, had not been given? 
"We think not The charge of gross negli- 
gence could not have been imputed to the 
bailee, who kept this man in the same place, 
and with the same precautions, that he kept 
all the other prisoners under his charge. 

Verdict for defendant. 



WORTHINGTON (SMALLWOOD v.). See 
Case No. 12,963. 

WORTHINGTON (TUNSTALL v.). See Case 
No. 14,239. 



Case No. 18,056. 

WORTMAN v. CONYNGHAM. 

[Pet. C. C. 241.] i 

Circuit Court, D. Pennsylvania. April Term, 
1815. 

Execution Sale— Returx Br Marshal — Purchas- 
er's Failure to Comply— Distri- 
bution of Fond. 

1. The court will not dictate to the marshal, 
what return "he shall make to process in his 
hands. He must make his return at his peril, 
and any person injured by it, may have his 
legal remedy for such return. 

[Cited in The Circassian, Case No. 2,721.] 
[Cited in brief in McMicken v. Com., 58 Pa. 
St. 218.] 

2. It is not- a sufficient return to a -venditioni 
exponas, "that A. B., to whom the property 
was struck off at the sale, has neglected and re- 
fused to comply with the terms of sale." It is 
the duty of the marshal, to offer the property 
at sale again, if he had time to do so; and if 
not, by a proper return, enable the plaintiff to 
take out an alias venditioni exponas. 

[Cited in Dazet v. Landry (Nev.) 30 Pac. 
1067.] 

3. After the marshal is commanded by the 
writ, to bring the money, the proceeds of a 
sale, into court, he may pay it to the plaintiff 
on the execution, on his responsibility, for the 
right of the plaintiff to receive it. 

[Cited in brief in Mather v. McMichael, 13 
Pa. St. 302; Watmough v. Francis, 7 Pa. 
St. 212.1 

4. -The court will not interfere, in a sum- 
mary way, to distribute money, the proceeds 
of an execution, or decide on the rights of those 
who claim it, unless the money be paid into 
court. 

i [Reported by Richard Peters, Jr., Esq.] 



5. Quoere, if the purchaser of property, sold 
under a venditioni exponas, may pay the plain- 
tiff in the execution. 

This was a rule upon the marshal, to show 
cause, why he should not return the writ to 
the following effect, viz. "that the property 
levied upon, has been sold, and the purchaser 
retains the money in his hands, by virtue of 
a prior lien." 

After argument, WASHINGTON, Circuit 
Justice, discharged the rule; THE COURT 
not thinking it proper, to dictate to the mar- 
shal, what return he should make, to process 
put into his hands to execute. Me must make 
his return at his peril; and if false in fact, 
or insufficient in law, any person injured 
thereby, has a legal remedy for any injury 
he may sustain. 

After this decision, the following rule was 
obtained, viz.: "Rule upon the marshal, to 
show cause why he should not execute a 
deed to P. West, for the land by him pur- 
chased, at the sale of the defendant's proper- 
ty, under a venditioni exponas, at the suit of 
the plaintiff." The return made by the mar- 
shal on the venditioni exponas, was as fol- 
lows: "By virtue of the annexed writ, I ex- 
posed to public sale, on the 29th day of No- 
vember, at the coffee house in the city of 
Philadelphia, all the right, &c, of David H. 
Conyngham, in the hereafter described prop- 
erty; when the same were struck off to sev- 
eral persons, whose names are annexed to 
the description of the property, being the 
highest and best bidders, at the prices oppo- 
site to their names." Then followed the de- 
scription of the lands, and the names of the 
purchasers, and amongst them F. West, a 
purchaser to the amount of twenty-eight 
.thousand nine hundred and twenty-five dol- 
lars. "But the said F. West, has neglected 
and refused to comply with the terms of sale, 
and pay the purchase money aforesaid, &c." 
Annexed to the return, but forming no part 
of it, or referred to in the return, was the 
following paper, viz.: "Wortman vs. Con- 
yngham. Circuit Court, Venditioni Exponas. 
Sir: Francis West became a purchaser at 
the marshal's sale, under the above vendi- 
tioni exponas, to the amount of twenty-eight 
thousand nine hundred and twenty-five dol- 
lars. You are hereby authorised to credit 
said Francis West, with the amount above 
specified, out of the judgment in favour of 
the plaintiff above named; which is the ear- 
liest lien, and amounts to a sum greatly ex- 
ceeding the purchase by F. West; and so 
far as the plaintiff's right extends, you will 
consider this credit, a payment by F. West. 
(Signed) J. R. Ingersoll, Attorney for the 
Plaintiff." Directed to the marshal. 

In support of the rule, it was contended by 
Jared & Joseph R. Ingersoll that the return 
was tantamount to a return that the pur- 
chase money had been paid to the plaintiff, 
and, therefore, the marshal ought to be di- 
rected, to execute a deed to F. West, the 
purchaser. 
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The rule was opposed by Mr. Wallace, who 
contended: That even if the court ought to 
interfere in this summary way, still it would 
be improper to order a conveyance to be 
made to the purchaser, in the face of the 
return, which states that the purchase mon- 
ey has not been paid. The order of the plain- 
tiff's attorney forms no part of the return, 
and cannot therefore be noticed by the court. 

Jared & J. R. Ingersoll, for the motions. 
Mr. Wallace against the rule. 

s 

WASHINGTON, Circuit Justice. The re- 
turn made to this writ, taken by itself, is un- 
questionably an insufficient one; in as much 
as it amounts to saying, that the exigency of 
the writ has not been complied with, and yet 
it assigns no legal reason for the failure. If 
the purchasers refused to comply with the 
terms of sale, it was the 4 same thing as if the 
land had not been struck off to them; and 
the marshal might, and it was his duty to 
offer the property again to sale. If he had 
not time to do so, he might have made a 
proper return to that effect, and an alias 
venditioni exponas would have issued. But 
all that appears by this return is, that no 
effectual sale has been made, and if so, how 
can this court order the marshal to make a 
conveyance? Although the writ commands 
the marshal to bring the money into court, 
and in strictness he ought to do so, yet he 
may pay it to the plaintiff if he chooses; and 
this would be a sufficient return to the writ. 
If he has any doubt as to the right of the 
plaintiff to receive the money, he may pay 
it into court, and discharge himself from all 
responsibility; or, if a third person claims 
a right to the money, he may obtain a rule 
upon the marshal, to show cause why the 
money should not be paid into court; and 
when this is ordered, such person may assert 
his superior right to the money or any part 
of it, over that of the plaintiff under whose 
execution the money was levied; and the 
court will, in its discretion, hear and deter- 
mine these contested claims, upon a rule to 
show cause. But this court, or the court 
of the state, have in no instance, to my 
knowledge, interposed in a summary way to 
distribute the money or to decide the rights 
of the claimants to it, or in any incidental 
question, in relation to the money; unless 
it has first been brought into court; and 
great inconvenieney, perhaps injustice, might 
arise, if such a practice were to.be intro- 
duced. 

This opinion is founded upon the marshal's 
return. But he has annexed to the writ, 
though the return has no reference to it, a 
paper signed by the plaintiff's attorney, ad- 
dressed to the marshal; which, in substance, 
directs him to credit the execution with the 
sum bid by F. West, as if it had been paid. 
It is contended, in support of the rule; that 
this paper amounts to an acknowledgment 
that the plaintiff has received the purchase 
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money from West, and consequently that he 
is entitled to a conveyance. But, the short 
answer to this argument is, that this paper 
forms no part of the return, and is, in fact, 
at variance with it. The return is, that the 
purchaser has refused to comply with the 
terms of sale, and to pay the purchase mon- 
ey; and this paper states, that he has satis- 
fied the plaintiff. But has the purchaser a 
right to pay the money to the plaintiff, 
against the will and without the consent of 
the officer? I am by no means clear that he 
ought to do so; since the marshal may pay 
off prior mortgages and executions, which he 
would have been prevented from doing, if 
the purchaser might pay the purchase mon- 
ey immediately to the plaintiff. Upon this 
point however I give no decided opinion, fur- 
ther than to state, that in a contested case, 
where such payment has been made, I should 
not feel disposed to interfere, in a summary 
way, to compel the marshal to make a con- 
veyance to the purchaser. Rule discharged. 



Case No. 18,057. 

WORTMAN v. GRIFFITH et al. 

[3 Blatchf. 528; i 13 Leg. Int. 361; 19 Law 
Rep. 376.] 

Circuit Court, S. D. New York. Sept. 24, 1856. 

Repair of Vessel— Libel for Services— Admi- 
ralty Jurisdiction. 

1. Where the owner of a ship-yard hauled 
up a vessel on his ways, charging for that 
service, and also a per diem for the time she 
was on the ways while being repaired by an- 
other person, held, that the service was one 
rendered in the repair of the vessel, and that 
the admiralty had jurisdiction of a libel in per- 
sonam to recover for the service. 

[Cited in The Vidal Sala, 12 Fed. 209.] 

2. The nature of a contract or service, and 
not the question whether the contract is made, 
or the service is rendered, on the land or on 
the water, is the proper test in determining 
whether the admiralty has or has not juris- 
diction. 

[Cited in The Vidal Sala, 12 Fed. 209; Florez 
v. The Scotia, 35 Fed. 917.] 

[Appeal from the district court of the 
United States for the Southern district of 
New York!] 

This was a libel in personam, filed in the 
district court, to recover compensation for 
services rendered by the libellant in repair- 
ing a steamboat. The district court decreed 
for the libellant [case unreported], and the 
respondents appealed to this court, 

Erastus C. Benedict, for libellant 
Cornelius Van Santvoord, for respondents. 

NELSON, Circuit Justice. The libellant is 
the owner of a ship-yard, together with ap- 
paratus, consisting of a railway-cradle and 
other fixtures and implements, used for the 
purpose of hauling up vessels out of the 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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-water, and sustaining them while they are 
"being repaired. Certain rates of compensa- 
tion are charged, regulated by the tonnage 
of the vessel, for hauling her up on the 
ways, and a per diem charge is made for the 
time occupied -while she is under repair, in 
•cases where the owner of the yard and ap- 
paratus is not employed to do the work, 
hut the repairs are made by other ship-mas- 
ters, as in the present instance. 

The main controversy in the court below 
related to the terms upon which the serv- 
ice was to be rendered. Judge Hall, who 
heard the case, settled the amount, upon his 
view of the evidence, at $631.97, and I am 
not disposed to interfere with his conclu- 
sion. The proofs are conflicting, and not 
very clear either way in respect to the agree- 
ment. 

The doubt I have had in the case is upon 
the objection raised to the jurisdiction of 
the court— a point not taken in the court be- 
low. It is claimed by the counsel for the 
respondents, that the agreement for the serv- 
ice rendered Is to be regarded simply as .a 
hiring of the yard and apparatus; and, cer- 
tainly, if this be the true character of the 
transaction, there would be great difficulty 
in upholding the jurisdiction. On the other 
side, it is contended that the service ren- 
dered was a service in the repairs of the 
vessel, and was as much a part of them as 
the work of the ship-master, or the materials 
furnished by him. 

There can be no doubt, that in cases where 
the ship-master owning the ship-yard and 
.apparatus, is employed to make the repairs, 
the service in question enters into and be- 
■comes part of the contract, and is thus the 
appropriate subject of admiralty jurisdic- 
tion. And the question is, whether any well- 
founded distinction exists between a trans- 
action of that character and the present one. 
The owner of the yard and apparatus, to- 
gether with his hands, superintends and con- 
ducts the operation of raising and lowering 
the vessel, and also of fixing her upon the 
ways, preparatory to the repairs. The serv- 
ice requires skill and experience in the busi- 
ness, and is essential in the process of re- 
pair. I do not go into the question wheth- 
er this is a contract made, or a service ren- 
dered, on the land or on the water. It un- 
doubtedly partakes of both characters. But, 
I am free to confess, I have not much respect 
for this and other like distinctions that 
have sometimes been resorted to, for the 
purpose of ascertaining when the admiralty 
has, and when it has not, jurisdiction. The 
nature and character of the contract and of 
the service have always appeared to me to 
he sounder guides for determining the ques- 
tion. 

Although a distinction may be made be- 
tween this case, in the aspect presented, and 
the case where the ship-master is employed 
to make the repairs, I am inclined to think 
that it is not a substantial one, and that, to 



adopt it, would he yielding to a refinement 
which I am always reluctant to incorporate 
into judicial proceedings. A distinction, to 
be practical, should be one of substance, and 
one which strikes the common sense as 
founded in reason and justice. I must, there- 
fore, overrule the point of jurisdiction, and 
affirm the decree. 



WOULLUISE (GRTJTACAP v.). See Case 
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WOVEN WIRE MATTRESS CO. v. WHIT- 
TLESEY et al. 

[8 Biss. 23.] i 

Circuit Court, N. D. Illinois. July, 1876. 

Patent — Spiral Spuing Bed — Prior Use op Ar- 
ticle—Validity op Patent — Descriptions in 
Foreign Publications — Bedstead Frame. 

1. A claim or device for making a bed bot- 
tom of spiral coils, or wire coils interlaced or 
interlocked, so as to form a fabric, fastened in 
any form to the sides of the bedstead frame, 
held not patentable, because the same device 
was in general use for analogous purposes prior 
to the application for the patent. 

2. Though it is the settled law in this coun- 
try that the description in foreign publica- 
tions, in order to defeat a patent in this coun- 
try, should be sufficiently definite for a per- 
son of ordinary skill to construct the machine 
from such description in the foreign publica- 
tions, yet where such descriptions are fully as 
definite as the specifications in the application 
for the patent in this country, that will be suf- 
ficient to defeat the patent. 

3. The Farnham patent .for a new and im- 
proved bedstead frame, sustained. 

[Suit by the Woven Wire Mattress Compa- 
ny against John E. Whittlesey and others.] 

Goodwin, Offield & Towle, for complainant. 
Cobum & Thacher, for defendants. 

BLODGETT, District Judge. This is a bill 
for injunction and damages upon an alleged 
infringement of patents owned by the com- 
plainant company. The patents are: First, 
a patent issued November 5, 1861 [No. 33,- 
685], to Herman Stuhe, as assignee of O. A. 
A. Rouillion, for an improvement in bed bot- 
toms, and by Stuhe duly assigned by legal 
conveyance to the complainant. The second 
is for a patent issued to the complainant as 
assignee of J. M. Farnham, dated November 
30, 1869 [No. 97,375], for an improved bed- 
stead frame. 

The answer denied that Bouillion was the 
inventor of the improvement described in the 
patent of November 5, 1861, and sets forth 
various prior devices and prior knowledge and 
use of the same device, and also denies the 
infringement of either of the complainant's 
patents. 

The Bouillion patent, which is the founda- 
tion of the complainant's claim, is, broadly, 
for making a bed bottom of spiral coils, or 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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wire coils interlocked, so as to form a fabric, 
fastened in any form to the sides of the bed- 
stead frame. The patentee sets forth in his 
specification that he has invented a new and 
improved spring bed bottom. "The invention 
consists in constructing a bed bottom of a 
series of spiral springs, connected together 
and forming one or more layers." 

The claim in the patent is N 'for an elastic 
bed bottom, constructed of a series of spiral 
springs interlocked or connected together to 
form one Or more layers one over the other, 
and attached to a^ suitable frame, substan- 
tially as shown and described." 

It will thus be seen that this patent is, 
broadly, for the device of making a bed bot- 
tom of this elastic fabric— these spiral coils 
interlocked or connected together so as to 
make a fabric. The method of fastening or 
adapting it to the frame forms no part of 
the patent, but it is,' broadly, for this simple 
device of using this fabric for a bed bottom. 

The Farnham patent is for a new and im- 
proved bedstead frame. The invention, as 
the inventor says, relates to a new frame for 
single or double bedsteads, -which are pro- 
vided with elastic and flexible sheets for the 
support of the bed, with suitable bed bot- 
toms. The invention consists in the use of 
double inclined end-bars, to which the end 
of the fabric is clamped, and in the employ- 
ment of longitudinal and adjustable stand- 
ards to which the end pieces are secured. 
By this arrangement the fabric is seeurely 
held, and can be stretched and slackened at 
will. 

These end pieces, it will be seen, incline so 
that the fabric does not rest upon the end 
pieces at all, but strains continuously from 
the point where it is fastened without bind- 
ing, so to speak, across the end pieces. The 
end piece is beveled or sloped. The stand- 
ards referred to are provided with slots, so as 
to permit the stretching of the fabric as occa- 
sion may require. 

The patentee was allowed two claims: 
First. "The inclined double end-bars of the 
bedstead, arranged substantially as and for 
the purposes herein shown." Second. "The 
standard 'B' arranged longitudinally, and ad- 
justable on the side-bars to the bed frame, to 
permit the inclined side-bars to be set a 
suitable distance apart, as set forth," so that 
by these ears or standards, as he calls them, 
the position of the end-bars can be changed 
so as to tighten the bed bottom. 

It will be seen that the first patent broad- 
ly claims, as I have stated, an elastic bed 
bottom consisting of a series of spiral springs 
iDterlocked or connected together, and at- 
tached to a suitable frame. It does not speci- 
fy any particular mode of attaching the 
fabric to the frame, but the idea is, a patent 
for using a fabric made of spiral springs in- 
terlocked or connected together for a bed 
bottom. The specification states that more 
than one thickness or layer of the fabric may 
be used, but that does not vary the main 



feature, which is for a bed bottom formed of 
this elastic fabric. 

The proof shows that this fabric has been 
known and in use in this country since 1852. 
In 1851 or 1852, John T. Wicker-sham, then 
of New York City, made a fabric of this kind,, 
and used it for the bottoms and backs of 
chairs, and subsequently used it for the bot- 
tom or bed part of sofa beds, and that con- 
tinuously, from the time this fabric was in- 
troduced by Wickersham, forward, the fabric 
formed by these elastic or spiral coils, inter- 
locked so as to make a sheet or fabric, was 
well known in the art of wire working in 
this country. Mr. "Wickersham, at page 25- 
of the defendants' testimony, says: Q. "How 
was this coiled wire work made?" A. "The 
coiled wire was wound upon a mandrel with 
a handle at one end of it, and four or five 
wires, more or less, were placed side by side- 
and wound around the mandrel, and the man- 
drel turned and the wire wound around that. 
After the coils were completed, the coils were- 
cut in continuous lengths, and the wires were 
slipped off the mandrel and separated after 
the coils were taken off the mandrel. After 
the coils were separated, the coils being in a 
screw shape, one coil was screwed into the- 
other, according to the length or size of the- 
mandrel. I experimented with machinery, 
but never made much progress from the hand 
way of making it, and gave it up as to mak- 
ing it with machinery." 

The proof also shows that Wickersham 
published pamphlets or catalogues contain- 
ing descriptions of his manufacture, from 
time to time, and also containing cuts or il- 
lustrations of chairs and sofas made of this 
coiled fabric, copies of which are put in evi- 
dence. 

So, too, the witnesses, Thomas Robinson, 
and J. Armstrong, who were workmen for- 
Wickersham, and Walker, who was subse- 
quently a manufacturer in Philadelphia, of 
the same class of goods, all testify not only 
to the manner of the manufacture of the- 
fabric, but also to the use of it as described 
by Mr. Wickersham and by Mr. Walker. So,, 
also, Mr. Walker of Walker & Sons, Phila- 
delphia, shows that this fabric was from 
1S51 or 1S52 known as a fabric in the art of 
wire working and making of wire f umiture. 
It had never been used exactly for a bed, 
but it had been used, and was used before- 
1861, for the making of a cot bedstead, not 
like complainant's exactly, because the coils- 
were larger, but the idea was a cot bedstead, 
of this fabric with these coils for the bed 
bottom. In 1851, 1852 or 1853, Wickersham 
made sofa bedsteads, the back and ends of" 
which were of this fabric. One end was- 
so adjusted that it could be let down and: 
form part of a bed bottom, so that when 
this sofa was made into a bed, part of the 
bottom was constructed of a series of spiral 
springs "interlocked and connected togeth- 
er." So that we have the history of the art 
up to the time this inventor entered the field,. 
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showing this fabric used for many analogous 
purposes to that of a bed bottom— that is, it 
was used for chair bottoms, and it was used 
for chair backs; it was used for cot bed- 
steads, and it was used for the back, ends, 
■ and part of the bottom of a sofa bedstead. 
At about the same time, other inventors had 
been experimenting to some extent, in the 
same direction. In 1853, Demure & Mauratz 
had obtained a patent for a bed bottom con- 
structed by a combination of longitudinal 
and transverse wire coils, with vertical coil 
springs in the manner shown in the drawing 
attached to their patents. In 1854, one 
-Mereweather had obtained a patent for con- 
structing a bed bottom of bent wire— that is, 
wires bent into short kinks so as to give 
them a certain degree of elasticity and run- 
ning parallel across the bottom of the bed 
frame, making a bed bottom of elastic ma- 
terial. In 1856, one Lysander Spooner ob- 
tained a patent for a bed bottom constructed 
of spiral coils run transversely across the 
frame, parallel to each other, but not inter- 
locked; that is, he makes his coils large, 
enough and strong enough, and puts them 
close enough together to bear whatever 
weight is intended to be borne by the bed 
bottom. He does not give any specific di- 
rections as to how many coils are to be used, 
but his plans show that they are strung 
across the bed transversely, nearly touching 
each other, but the coils are not interlocked. 
"We have then the use of elastie coils fabric 
by Wickersham and Walker for purposes 
analogous to that called for by the Kouillion 
patent; then from 1853 up to 1856, other in- 
ventors had made bed bottoms of elastic 
wire, used longitudinally and transversely 
across the bedstead frame so as to make an 
elastic bed. They did not use the coiled 
wire fabric which was used by Wickersham 
and Walker. It will be remembered that 
Wickersham states that he called his furni- 
ture French furniture, because he made it 
like certain French furniture which had 
been imported about that time into this coun- 
try. 

This is all the evidence we have of any 
French device like this for the purpose of 
furniture. There is no ev^ence taken from 
any of the publications of France, or any evi- 
dence of anj- public or notorious use there. 
But there is evidence taken at a late stage in 
the history of this case, which shows that 
from 1855 forward, one Spyer, doing busi- 
ness in Berlin, Germany, made a bed bot- 
tom, which he was at that time engaged in 
introducing, and advertising for use in hos- 
pitals and places where sick people were be- 
ing treated, made of the same interlocked 
woven wire— he calls it "spiral weaving," in 
his description, and the evidence from pub- 
lic documents, books and publications made 
in Germany in July and August, 1861, the 
same year that this patent was issued or 
applied for by Kouillion, shows that Mr. 
Spyer was exhibiting his invention, and mak- 



ing it public in every method that he could 
by advertising throughout Germany, show- 
ing the advantages of this kind of a bed as 
an invalid bed. We find in the proof various 
cuts and drawings, exhibitions and adver- 
tisements of it taken from German publica- 
tions of that date showing that this fabric, 
was well known and in use as a bed bottom 
there at that time. 

We then have, so far as the Kouillion pat- 
ent is concerned, what I have already said 
in reference to the art in this country up to 
the time that Kouillion entered the field, and 
the further facts that this fabric had' been 
made and used in Germany, and had been 
described in printed publications in that 
country prior to the time that the Kouillion 
invention is claimed to have been made in 
this country. 

The proof in the case also tends strongly 
to show that the idea of making and patent- 
ing this fabric in this country for the pur- 
poses of a bed bottom was suggested to 
Kouillion by Stube, who was Rouillion's 
father-in-law, and that Stube had then but 
lately emigrated to this country from Ger- 
many, where he might have seen the Spyer 
bed or published descriptions of it 

I am, therefore, fully satisfied, from the 
testimony in the case, that the broad claim 
of Kouillion in this patent for the idea of < 
making a bed bottom of elastic wire fabric 
made from spiral coils interlocked with each 
other, can not be allowed, and that this pat- 
ent for the fabric must be held void for want 
of novelty. 

It is objected by the plaintiff, that the 
manufacture by Wickersham and Walker of 
the sofa-bed and cots was only an experi- 
ment. Both these witnesses testify that 
they made these cots and made the sofa bed- 
stead, but they did not sell any. I think, 
perhaps, the weight of testimony shows that 
they sold, or gave away one. They were for 
sale— exposed for sale in their stores; they 
were publicly exhibited and advertised, but 
xio one was inclined to buy them. I think 
from the proof one was used by the family 
in Philadelphia, for a servant's bed or cot 
The use, however, was not very general. It 
is contended, on the part of the plaintiff, that 
this was, therefore, only an abandoned ex- 
periment; and, were it not for the foreign 
testimony in regard to the foreign use, it 
might be possible that the court would feel 
compelled to sustain the Kouillion patent up- 
on the ground that these were mere experi- 
ments approximating towards the use which 
Kouillion finally adopted for this fabric; 
but when this testimony of Wickersham, 
Walker and Robinson is supplemented by 
the testimony of Spyer, I think there can be 
no doubt but this was an old art at the 
time of the Kouillion patent 

There is one further objection that is urged 
to the foreign testimony which I ought to 
notice, and that is, that the law requires that 
the description in foreign publications in 
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order to defeat a patent in this country 
should he sufficiently definite so that a per- 
son of ordinary skill could construct the ma- 
chine from the descriptions in the foreign 
publications. 

That is, undoubtedly, the settled law in 
this country. But it will be noticed that 
Mr. Rouillion gives no description of how to 
construct the fabric. He seems to accept the 
fabric as old. Spyer, in his" advertisements 
of his bed bottom in Germany, describes it 
as made of "spiral weaving." It seems to 
me as though that is about as definite a de- 
scription as the description given in the 
Rouillion patent of spiral coils interlocked 
with each other. One is "spiral weaving" 
and the other is "spiral coils interlocked or 
connected." Rouillion seems to assume that 
the fabric was well known, or that the meth- 
od of making the fabric by interlacing or in- 
terlocking spiral coils was known, and does 
not deem it necessary to describe how to do 
that, but accepts the art as already accom- 
plished up to that point So, that, I think, 
when the writer in Germany tells us to make 
an elastic wire bed bottom of "spiral weav- 
ing," he has given us as good a description, 
and given us as much information as Rouil- 
lion did in his patent obtained in 1861. 

We come now for a moment only, to the 
consideration of the Farnham patent. There 
is no evidence of any prior use of the in- 
clined end pieces in the construction of any 
kind of a bed bottom, nor is there any. evi- 
dence of any prior use of this standard "B"; 
and the evidence in this case shows conclu- 
sively that the defendants do use the in- 
clined end pieces, and have used the stand- 
ard. So far, therefore, as they have used 
the end piece, and the standard described in 
the Farnham patent, they have infringed 
and should be so far enjoined. 

The conclusion then is, that the defend- 
ants are not liable for using the coiled wire 
fabric for making the bed bottom, but they 
do infringe so far as they use the specific ele- 
ments in the frame patented by Farnham. 

[For other cases involving patent No. 97,375, 
see Whittlesey v. Ames, 13 Fed. 893; Woven 
Wire Mattress Co. v. Wire Web Bed Co., 1 
Fed. 222; Id., 8 Fed. 87; Woven Wire Mat- 
tress Co. v. Simmons, 7 Fed. 723; Woven Wire 
Mattress Co. v. Palmer, 8 Fed. 812; Hartford 
Woven- Wire Mattress Co. v. Peerless Wire Mat- 
tress Co., 23 Fed. 587.] 
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Case OTo. 18,059. 

• WRAY v. REILY. 

[1 Cranch, C. C. 513.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1808. 

State Insolvent Act — Discharge. " 
A discharge of a debtor under the Maryland 
insolvent act of January 3, 1800, is a bar to an 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



action for a debt contracted in Georgia, al- 
though the creditor always resided in South 
Carolina. 

Debt upon a judgment of the circuit court 
of the United States for the district of Geor- 
gia, obtained in April, 1796. Among other 
pleas, the defendant pleaded a discharge un- 
der the insolvent law of Maryland, passed 
on the 3d of January, 1800, setting forth all 
the proceedings, and the final discharge by 
the chancellor. By the fifth section the 
debtor is to be "discharged from all debts, 
covenants, contracts, promises, and agree- 
ments, due from, or owing, or contracted by 
him before the date of his deed of assign- 
ment," upon his complying with the terms 
of the act; To this plea the plaintiff re- 
plied that on the 2d of December, 1793, the 
plaintiff dwelt in South Carolina, and the 
defendant in the state of Georgia, where he 
made his promissory note, upon which the 
plaintiff, recovered judgment, upon which 
this action is brought That the cause of 
action therefore arose in Georgia. That the 
plaintiff never resided in Maryland, and took 
no benefit from the surrender of the defend- 
ant's effects in that state. To this replica- 
tion the plaintiff demurred. 

E. J. Lee, for defendant, contended that 
the discharge of a debtor, upon a fair sur- 
render of all his effects according to the 
laws of the country of his domicile is, by 
the comity of nations, good all over the 
world. That the act of the chancellor is the 
judgment of a court of competent jurisdic- 
tion, and everywhere conclusive; as in the 
eases of marriage and divorce. That this 
court ought to decide upon the validity of 
this discharge in the same manner as a 
court of Maryland would decide; and cited 
the following authorities: Hunter v. Potts, 
4 Term R. 192; Hughs v. Cornelius, T. 
Raym. 473; James v. Allen, 1 Dall. [1 U. S.] 
188; Miller v. Hall, Id. 229; Thompson v. 
Young, Id. 294; Gorgerat v. McCarty, Id. 
366; Emory v. Grenough, 3 Dall. [3 U. S.] 
370; Cooke, Bankr. Law, 34; Coop. Bankr. 
Law, Addenda, 10, 27, 28; Sill v. Worswick, 
1 H. BL 665; Phillips v. Hunter, 2 H. BI. 
402; Davis v. Marshall [Case No. 3,641], in 
this court, at Washington, July term, 1804. 

Mr. Swann, contra, admitted that contracts 
may be discharged hy the laws of the coun- 
try wherein they were made, but contended 
that they could not by the laws of any other 
country, and cited Coop. Bankr. Law, 361, 
tit "Cessio Bonorum"; Smith v. Buchannan, 
1 East, 6; [James v. Allen] 1 Dall. [1 U. S.] 
188; [Miller v. Hall] Id. 229; [Thompson v. 
Young] Id. 294; [Gorgerat v. McCarty] Id. 
366; [McKimm v. Riddle] 2 Dall. [2 TJ. S.] 
100; [Harris v. Mandeville] Id. 256; [Emory 
v. Grenough] 3 Dall. [3 U. SJ 369; Pedder 
v. McMaster, 8 Term R. 609; Van Raugh v. 
Van Arsdaln, 3 Caines, 154; Davis v. Mar- 
shall [supra], in this court, July Term, 1804. 

CRANCH, Chief Judge, did not sit in this 
cause. 
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FITZHUGH, Circuit Judge, delivered the 
opinion of the court, that the plea of dis- 
charge under the insolvent act of Maryland 
was a good bar to the action. 

[See Case No. 18,060.] 



Case Wo. 18,060. 

WHAT v. RILEY. 

[1 Cranch, C. C. 361.] * 

Circuit Court, District of Columbia. Nov. 
Term, 1806. 

Foreign Judgment — Motion to Discharge — 
Special Bail. 

In Virginia, special bail in an action of debt 
upon judgment rendered in one of the other 
states, cannot be required by the indorsement 
of an attorney. 

Motion by E. J. Lee to discharge the spe- 
cial bail which had been required by an in- 
dorsement of the plaintiff's attorney. The 
action was debt on a judgment recovered in 
the state of Georgia. 

E. J. Lee. The case of judgment is not pro- 
vided for by the Virginia statute of Decem- 
ber 12, 1792, p. 78, in which bail may be re- 
quired by an indorsement of an attorney. 
Ruffin v. Call, 2 Wash. [Va.] 181; Bidleson 
v. Whytel, 3 Burrows, 1548; Belither v. 
Gibbs, 4 Burrows, 2117; Bo wen v. Barnett, 
Sayer, 160. 

Exoneretur ordered. 

DUCKETT, Circuit Judge, absent 

[See Case No. 18,059.] 



Case Wo. 18,061. 

The "WREATH. 

[29 Leg. Int. 284; 2 9 Phila. 467.] 

District Court, E. D. Pennsylvania. Aug. 30, 
1872. 

ADMiuAi/rr — Compensation of Counsel — Allow- 
ance Out of FunT>. 

[In cases in which a common interest has 
been promoted by services of counsel which 
a mere selfish consideration of his client's in- 
terest would not have induced him to render, 
a part or even the whole of his compensation 
may occasionally be allowed from the general 
fund arising from the sale of the vessel.] 

Allowance of counsel fee under special 
circumstances. 

Samuel S. Hollingsworth, Esq., for libel- 
ants. 
J. Hill Martin, Esq., for owners of cargo. 

BY THE COURT. The questions which 
are the subject of disagreement having been 
argued by counsel, the court unhesitatingly 
allows the costs, amounting to §334.01. As 
to the so called charges of counsel, they are 
not, in this judicial district, allowable in 
ordinary cases. In cases in which a com- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reprinted from 29 Leg. Int. 284, by per- 
mission.] 



mon interest has been promoted by services 
which a mere selfish consideration of the 
client's interests would not have induced an 
advocate or proctor to render, the charge of 
a part or even the whole of the compensa- 
tion of counsel, may, however, sometimes 
be proper. [The Apollon] 9 Wheat. [22 U. S.] 
379. The allowance, when made, is on ex- 
ceptional and extraordinary reasons. In this 
case the reasons exist, and are sufficient. 
The only doubt is, whether the whole or a 
part only of the amount in question should 
be allowed. As it is extremely moderate, 
and an apportionment would be difficult, I 
allow the whole. The proceeds of the ves- 
sel and amount of the freight not being suffi- 
cient to reach any part of the demand of 
S. C. Loud & Co., whose libel of intervention 
was. filed on the 6th of July last, the validity 
of this demand as against any present sub- 
ject of litigation has not been considered. 
Bills for towage, S4; surveyor of port, S28; 
hire of chronometer, §33; H. L. Gregg, $36.- 
76, having been presented to the clerk, the 
freight appearing to have been sufficient for 
their discharge, they are disallowed as 
claims upon the fund in court, with leave, 
however, to the respective parties to move 
the court at any time before final distribu- 
tion. The clerk is directed to advertise in 
two daily papers of general commercial cir- 
culation in Philadelphia, and one such paper 
in New York, that any person having claims 
upon the proceeds of sale of the vessel must 
present the same within ten days from the 
first publication or they will be debarred, 
&c, such publication to be made twice a 
week in each paper. 



Case Wo. 18,063. 

WREN v. SPENCER OPTICAL MANTJF'G 
CO. et al. 

[5 Ban. & A. 61; i 18 O. G. 857.] 

Circuit Court, S. D. New York. Dec, 1879. 

EQorrr Pkactice— Answer as Evidence— Repli- 
cation — New Matte it. 

1. According to English equity practice, as 
adopted in the U. S. circuit courts, an answer 
is evidence in favor of the defendants, so far 
as it is responsive to the bill. 

2. An answer is not evidence of special facts, 
alleged in it as a defence, not responsive to the 
allegations of the bill. 

3. Where such an answer had been replied to 
and new matter inserted in the replication, to 
meet such special defence in the answer, held, 
that such new matter might be treated as sur- 
plusage, and that the replication was not there- 
by rendered void, as contravening the 45th rule 
of the supreme court, but that the excess might 
be treated as surplusage merely, leaving the 
regular part of the replication standing as a 
traverse. 

[This was a bill in equity by William C. 
Wren against the Spencer Optical Manu- 
facturing Company and others for the in- 

i [Reported by Hubert A. Banning, Esq., 
and Henry Arden, Esq., and here reprinted by 
permission.] 
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fringement of letters patent No. 36,065, 
granted to W. P. Battey, August 5, 1862J 

B. E. Valentine, for complainant. 
Blatchford, Seward, Griswold & Da Casta 
and Steele & Boyd, for defendants. 

WHEELER, District Judge. This cause 
has been heard upon trill, answer, replica- 
tion, proofs and argument. According to 
English equity practice, as adopted here, the 
answer was evidence in favor of the defend- 
ants so far as it was responsive to the bill. 
By the forty-first rule, as amended in 1871, 
it was provided that, if an answer under 
oath should be waived in the bill or an an- 
swer under oath to certain specified interrog- 
atories only should be required, the answer, 
though under oath, should not be evidence 
in favor of the defendants, except such parts 
as should be directly responsive to the inter- 
rogatories. 

This bill charges the defendants with in- 
fringement of certain patents of the orator, 
and requires an answer on oath to specific 
interrogatories in regard to doing the acts 
constituting infringement. The defendants 
in answer admit the acts, and set up that the 
orator before procuring this patent assumed 
to and did sell to the grantor of the defend- 
ants other patents, standing in the name of 
another person, covering the same invention. 
The answer is traversed in the usual form, 
and then new matter is added to meet the 
special defence in the answer. The proofs 
and the answers to the interrogatories make 
out a prima facie case of infringement. 

The evidence on the part of the defendants 
Shows the existence of the other patents, but 
does not show that the orator sold or under- 
took to sell them. It is argued by the de- 
fendants that the replication, being special, 
is contrary to the forty-fifth rule and irregu- 
lar and void, so that the ease in effect stands 
for hearing as upon bill and answer only. 
But the excess may be treated as surplusage 
merely, leaving the regular part of the repli- 
cation standing as a traverse. Duponti v. 
Mussy [Case No. 4,185]. Then, under the 
rules which are adopted pursuant to statute, 
and are binding upon this court as statutes, 
the answer is not evidence of the special 
facts alleged in it not responsive to the in- 
terrogatories, and there is no evidence of the 
essential fact of the defence set up— viz., the 
assuming by the orator to sell, which would 
include a warranty that he had a right to 
sell, not only a right, but an exclusive right, 
to the inventions, which would probably 
estop him from afterward claiming that he 
had not such rights or draw after it in favor 
of his grantee his after-acquired rights. So 
this defence, however meritorious it might 
be, if it existed, must fail for want of proof. 

Let there be a decree for the orator, ac- 
cording to the prayer of the bill, with costs. 
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Case No. 18,063. 

In re WRENTHAM MANUE'G CO. 

Ex parte SOUTHWICK. 

[2 Low. 119.] i 

District Court, D. Massachusetts. April, 1872. 

Corporate Treasurer— Powers— Accommodation* 
indorsements — nonnegotiable receipt. 

1. The treasurer of a manufacturing com- 
pany, who signs and indorses promissory notes 
for the company in the usual course of busi- 
ness, does not by such usage acquire, nor is 
he held out as having, the right to sign or in- 
dorse notes, for the accommodation of third 
persons. 

2. A receipt, not negotiable, and intended as 
a memorandum of indebtedness by the maker 
thereof lo the holder, does not come within the 
rule of law in Massachusetts, that one who 
indorses a note, not being a holder of it, is an 
original promisor. , 

3. Whether the indorsement of such a re- 
ceipt by a third person creates any contract be- 
tween him and the holder, quaere V 

4. Where a firm gave such a receipt to A., 
and at his request one of the firm, who was 
treasurer of a manufacturing company, in- 
dorsed the paper in the name of that company, 
without any consideration moving to the com- 
pany, held, the amount was not provable 
against the estate of the manufacturing com- 
pany in bankruptcy. 

Royal Southwick offered for proof, against 
the estate of the Wrentham Manufacturing 
Company in bankruptcy, a certain instru- 
ment, of which this is a copy: "82,000. Bos- 
ton, Jan. 21, 1870. Received of Royal South- 
wick, two thousand dollars, on account. 
Loan. J. H. Jones, Jr., & Co." Indorsed: 
"Waiving demand and notice. Wrentham 
Manufacturing Co., J. H. Jones, Jr., Treas." 
The evidence tended to show that Jones was 
the treasurer of the company, and had been 
accustomed to sign and indorse notes for the 
corporation, in the course of the business, 
though not for the accommodation of third 
persons; that_the $2,000 was borrowed by 
Mr. Jones, for the use of his firm, and that 
the petitioner asked him if he could not 
give him the name of the Wrentham Com- 
pany, and upon this request the indorsement 
was made. The firm were, at the time this 
money was borrowed, indebted to the man- 
ufacturing company. 

A. Hemmenway, for petitioner. By the 
law of Massachusetts, one who indorses a 
note before its delivery, not being the payee, 
is an original promisor. Jones had author- 
ity to sign notes for the bankrupts, and his 
signature binds them. 

B. P. Bowles, for assignees. The evidence 
shows that the promise of the corporation, 
if it be one, was given for the accommoda- 
tion of Jones & Co., and that the petitioner 
so understood it. The power to sign notes 
in the ordinary course of business will not 
extend to such a signature, excepting when 
third persons have been misled. 

i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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LOWELL, District Judge. The doctrine is 
firmly established in Massachusetts, that an 
indorsement of this sort, made by one who is 
not the payee of a note, and made before 
the note is negotiated, binds the indorser as 
an original promisor. The cases are review- 
ed in Union Bank v. Willis, 8 Mete. [Mass.] 
504; and the court, while regretting that the 
law had been so settled, yet were unwilling 
to change it, after so many decisions had fix- 
ed it Most of the cases are of negotiable 
notes; but I do not see why the rule is not 
equally applicable to notes which are not 
negotiable, because it is on the very ground 
that the signature on the back of a note, by 
one who is not payee or indorsee, is not a 
strict indorsement, that they give it effect as 
a promise. But I am not aware that any 
case has gone so far as the petitioner desires 
me to go in this case. The contract given in 
evidence is not a note, but a receipt, and is 
hardly to be understood without explanation. 
It might mean that Southwick was paying 
money to Jones & Co., which he already 
owed them, and taking their receipt on ac- 
count of that loan. When it is proved that 
he did not owe them, the receipt can be un- 
derstood as a memorandum, which would be 
evidence of money had and received by them 
of him, and the promise to repay it is im- 
plied by law. Now* if such a memorandum 
is signed by two persons, it is evidence that 
they have both received the money, and they 
may be prima facie liable to repay it jointly, 
or jointly and severally; but that an indorse- 
ment of such a receipt, waiving demand and 
notice, means that the indorser undertakes 
to pay as a promisor what the other party 
is impliedly bound to pay as having received 
the money, seems to be stretching the lan- 
guage of the parties beyond reason. Per- 
haps it was the intent of the parties that the 
manufacturing company should be either a 
surety or a guarantor; but they do not ap- 
pear to me to have expressed any such legal 
intent by the indorsement of this receipt. 
A receipt is not intended for currency: it 
does not pass by delivery, nor. by indorse- 
ment, but is merely a memorandum between 
the parties; and the indorsement of such a 
paper is a mere nudum pactum, or mere evi- 
dence of a right by the indorsee to sue in the 
name of the indorser. 

Granting, however, that the analogy of the 
law of notes held good, the Wrentham Com- 
pany would be only sureties for the accom- 
modation of the principal debtors; and 
though this would be no defence for an in- 
dividual who lent his name, because the very 
purpose of his act was to give credit to the 
principal, nor to a trading corporation 
against a purchaser of negotiable paper be- 
fore due without notice, yet when we come 
to a contract of this kind, the lender had» no 
right to assume that the agent had author- 
ity to pledge the credit of the corporation. 



There was no by-law nor practice to sanc- 
tion this proceeding; and the petitioner 
seems to have understood, and the form of 
the paper tends to prove that he must have 
understood, that the name of the manufac- 
turing company was given only for the ac- 
commodation of Jones & Co. For these rea- 
sons, the proof must be limited to the undis- 
puted note for $1,690, and interest, rejecting 
the other. Order accordingly. 
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Ex parte WEIGHT. 

[1 West. Law J. 143.] 

District Court, D. Missouri. 
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Bankruptcy— Dischakge — .Embezzlement. 

[One who, as register of the land office, con- 
verted to. his own use money deposited with 
him by private parties for the purchase of pub- 
lic lands, and returned the names of the de- 
positors in the schedule of his debts, held not 
entitled to a discharge, the same being for- 
bidden by the clause of the act which de- 
nounces any, defalcation in "any other fiduciary 
capacity" (Act 1841).] 

One Wright had filed his petition for a dis- 
charge. Various objections were made, but 
the one which excited most attention, and 
elicited a lengthy and able opinion from 
WELLS, District Judge, was a charge against 
Wright which involved his integrity as an 
officer of the government It was charged 
that while acting as register of the land office 
at Palmyra, large sums of money were de- 
posited with him, to be used in the purchase 
of public lands, and that instead of fulfilling 
his written receipt and promise, the money 
was perverted to his own use and benefit, — 
the names of the depositors being returned in 
the schedule of his debts. The whole case 
was argued by Mr. Hickman for the petition- 
er, and Mr. Buckner for the objector, when 
an opinion of great force and length was 
pronounced hy the judge against Wright. It 
was not stated by WELLS, District Judge, 
whether the register could be made respon- 
sible under his official bond, or that his defal- 
cation was one which involved him in the 
technical sense of a "public officer," but he 
expressly pronounced his guilt under that 
clause of the act which denounces a defalca- 
tion in "any other fiduciary capacity" than 
those enumerated. A petitioner, the judge re- 
mained, must come into court an honest man, 
.and prove himself such when assailed, or fail 
in his application. A "fiduciary trust" was a 
pledge of faith, and when broken by a strict- 
ly private citizen, by the violation of a spe- 
cial deposit for a certain purpose,, or in any 
other manner which would prove a dishonest 
purpose, would be fatal to an application. In 
fact, the broadest meaning was given to the 
term "fiduciary." and a strong moral denun- 
ciation pronounced against all violators of 
public and private faith. 
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Case Wo. 18,065. 

In re WRIGHT. 

[2 Ben. 509; i 2 N. B. R. 142 (Quarto, 57); 36 
How. Prae. 167.] 

District Court, S. D. New York. Oct. 7, 1868. 

Examination of Bankrupt— Fraud in Contract^ 
ing a Debt — Effect of Dischaiige. 

1. Where creditors had filed proof of debt in 
a bankruptcy proceeding, alleging that the debt 
was contracted by fraud, and, on the examination 
of the bankrupt, proposed to inquire as to the 
facts constituting the alleged fraud, hetd, that 
the inquiry was .irrelevant. 

■ 2. That a debt fraudulently contracted is not 
discharged by a discharge in bankruptcy, and 
that the question whether such disenarge af- 
fects a debt ean only be raised and determined 
in a suit to collect the debt, in which the dis- 
charge shall have been set up as a bar to the 
recovery, 

[Cited in Re Herzberg, 25 Fed. 700.] 

[Cited in brief in Fuller v. Pease (Mass.) 11 

N. E. 695; Poillon v. Lawrence, 77 N. Y. 

215.] 

3. That section 21 of the bankruptcy act [of 
1867 (14 Stat. 526)] does not apply to debts 
which, by section 33, are excepted from the 
operation of a discharge. 

[In the matter of John S. Wright, a bank- 
rupt.} 

By JOHN FITCH, Register: 2 [This cause 
is now pending before me in this court of 
bankruptcy. The petitioner sets forth in his 
schedules an indebtedness as a member of 
the firm of Wright, Maxwell & Co. to 
Knowles & Forster, creditors. The petition- 
er sets out the cause of indebtedness as fol- 
lows: "The said Knowles & Forster made 
a claim in Rio de Janeiro, as creditors of 
Wright, Maxwell & Co., and Maxwell, Wright 
& Co.,, on the failure of the latter firm, 
which claim, the petitioner believes, was ad- 
mitted by the court at Rio. The petitioner 
believes the claim was for acceptances and 
advances made and given by said Knowles 
& Forster for said Maxwell, Wright & Co. 
and Wright, Maxwell & Co., but ha's no 
knowledge of the amount of said claim or 
how much is due thereon; all the papers and 
accounts relating thereto having been kept 
at Rio de Janeiro." 

[On the 29th day of April, 1863, Knowles 
& Forster appeared before me at a court of 
bankruptcy, by attorneys Weeks & Forster, 
and proved their claim. On application and 
motion of Weeks & Forster, counsel for 
Knowles & Forster, I granted an order for 
the examination of the petitioner, who is 
now under examination on the part of 
Knowles & Forster; his examination on be- 
half of Knowles & Forster not having been 
concluded, the respective counsel submit in 
writing the following question pertinent to 
the issue: 

["Counsel for Knowles & Forster, creditors, 
propose to examine the bankrupt to prove 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [From 2 N. B. R. 142 (Quarto, 57X1 



the nature of the transaction out of which 
the indebtedness of one hundred and thirty- 
four thousand and thirty-four dollars and 
sixty-one cents and interest thereon to said 
creditors arose, and that the indebtedness- 
was created by the fraud and false represen- 
tations of said bankrupt and his late part- 
nership, for the purpose of showing that 
this debt cannot be discharged under these 
proceedings. Weeks & Forster, Attorneys- 
for Knowles & Forster." 

["The bankrupt, John S. Wright, objects 
that such inquiry is irrelevant; that the 
question of fraud in the creation of the debt 
cannot be litigated in these proceedings; that 
a debt fraudulently contracted is not affect- 
ed by a discharge in bankruptcy, and can 
be collected notwithstanding such discharge, 
and that such question can only arise when 
it is undertaken to collect such debt after 
discharge is granted. Chapman, Scott & 
Crowell, Attorneys for Bankrupt" 

[It is conceded that the debt referred to 
was contracted in the year 1S84. The ac- 
tion of the respective counsel places the 
petitioner in a singular and anomalous posi- 
tion. The creditors had a right to prove 
their claim in the manner and form they 
did, it being a provable claim. The peti- 
tioner has a right to controvert or contra- 
diet such proof, and show that the indebt- 
edness was not founded upon fraud, and 
was free from fraud, or that the creditors 
have effected a settlement thereof with some 
member of the firm of which petitioner was 
a member, or that the debt was contracted 
in the usual course of trade in a mutual, 
open, current and running account, running 
through a series of years, and that the peti- 
tioner was not present at the making of the 
contract, and that his only information on 
the subject was subsequently derived from 
others, and that the petitioner, personally, 
was entirely free from any fraudulent act 
or intent, or show in any way or manner 
that the debt was not fraudulent. This, as 
yet, he has not done, and as the case now 
stands, the allegation of Knowles & Forster, 
as per their proof of debt, stands admitted: 
therefore, section i>3 of the bankrupt act 
governs this case. The bankrupt cannot be 
discharged from the debt proven by Knowles 
& Forster, but is entitled to a discharge 
from his other debts, and brings this case 
within the rule laid down by Register Day- 
ton, and affirmed by the court (In re Tall- 
man [Case No. 13,739]), in which case the 
register says: "The fact that the debt was 
created in fraud does not therefore consti- 
tute a ground of opposition to the discharge 
of the bankrupt, and as the examination of 
the bankrupt is for the purpose of ascertain- 
ing whether or not the bankrupt is entitled 
to a discharge under the act, evidence of 
fraud in the creation of the debt is not ad- 
missible." 

[A suit is now pending in one of the courts 
of this state between Knowles & Forster 
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and the petitioner and others as defendants, 
for the recovery of the claim proven by 
Knowles & Forster. The petitioner has been 
adjudged a bankrupt; therefore all proceed- 
ings against him in the suit in the state 
court must stop, if enjoined by this court, 
as the subject matter of the suit has been 
proven against the estate of the petitioner in 
bankruptcy. The district court has full, 
complete and original jurisdiction, in this 
action, of the bankrupt, and of the assets of 
the bankrupt, and can, by its injunction, 
restrain and control the action of Knowles 
& Forster in their action in the state court, 
or stay the issuing of an execution or any 
judgment therein, as this court is competent 
and has the legal right to relieve the bank- 
rupt from arrest or process from a state 
court, and also prohibit his arrest or prose- 
cution in any other court, provided the debt 
is founded upon a contract— a debt from 
■which a discharge in bankruptcy -would re- 
lieve or release him— and also to decide the 
question of fraud; as it -was evidently the 
design of congress that this court should do 
by the passage of the bankrupt act, as the 
form of the discharge clearly contemplates 
that the discharge should "be a full, complete 
" and final discharge, free from all reserva- 
tions. In order to effect this the -whole 
question should be passed upon by the court 
in bankruptcy. This court must necessarily 
inquire into the question of fraud, and also 
decide it, -which decision will be final and 
binds all the state courts. 

[The committing of a fraud in the con- 
tracting of a debt is a question of fact, and 
should not be decided on ex parte testimony, 
as it must be if decided on the testimony 
as it now stands. In re Glasser [Cases No. 
5,474 and 5,475]; In re Borst [Case No. 1,- 
605]; In re Frear [Id. 5,074]; Id., 3 How. 
[44 U. S.] 245. The judgment of the court 
upon all the proceedings in the cause, as well 
as upon the testimony setting forth all the 
facts that make up the fraud, is conclusive, 
and if the bankrupt is not discharged by the 
decision of the court upon the question of 
fraud, the bankrupt cannot contest that 
question in any other court, as he is estopped 
by the record of this court as the proceed- 
ings in bankruptcy, all the testimony must 
be filed. Section 5, Bankrupt Act; In re 
Patterson [Case No. 10,817]; In re Seymour 
[Id. 12,684]; In re Puffer [Id. 11,459]. The 
injunction or order of this court operates as 
a stay of proceedings or a release through- 
out the United States, and would compel 
the discharge of a person arrested or impris- 
oned by order of a state court. Hazleton v. 
Valentine [Id. 6,2S7]. 

[The petitioner, at this stage of the case, 
in order to obtain a discharge from the debt, 
as proven by Knowles & Forster, may do 
one of two things: First, he may, by affi- 
davit showing the pendency of the action in 
the state court, of the pendency of these pro- 
ceedings in this court in bankruptcy, of the 
SO Fed.Cas.— 42 
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adjudication of bankruptcy/ of the fact that 
this claim is set forth in the petitioner's 
schedules of liabilities, and that he admits 
the amount claimed by Knowles & Forster 
in their suit to be due. The district court 
will, on motion ex parte, grant an injunction 
restraining Knowles & Forster from all fur- 
ther proceedings in their action against the 
petitioner. Knowles & Forster would then 
be at liberty to move to vacate the injunc- 
tion on the "ground that the debt was con- 
tracted by fraud, and was provided for by 
section 33 of the act. The issue thus raised 
would be referred to a register to take testi- 
mony as to the fact, and the decision of the 
motion upon the testimony would conclude 
the proceedings. The United States district 
court has the power and can issue an injunc- 
tion to stay, prohibit or restrain proceedings 
in a state court. But if the debt sought to 
be enforced is one founded upon fraud, 
such injunction will be vacated on motion. 
In re Reed [Id. 11,637]; In re Jacoby [Id. 
7,1G5]; In re Metcalf [Id. 9,494]. 

[Second. The- petitioner may consent that 
Knowles & Forster examine him as to the 
way and manner in which the debt was con- 
tracted, in accordance with the request of 
their counsel; he may also give evidence in 
regard to the same subject, also controvert 
the proof, as given in the proof of Knowles 
& Forster. The petitioner may apply to your 
honor upon all the proceedings and testi- 
mony in the case for an injunction as above 
stated; but if the petitioner suffers and per- 
mits the case to be decided by the court as 
it now stands, the decision of the court be- 
comes res adjudicata as between the parties 
and privies to the action, the proof of 
Knowles & Forster becomes part of the rec- 
ord, and can be given in evidence on the 
trial in a state court; the petitioner will 
then be estopped from controverting it. I 
hold that a debt created by fraud can be 
litigated in these proceedings, and this court 
is the proper forum in which such ques- 
tions should be passed upon. Any other 
course would tend to endless litigation in 
the state courts. If the petitioner chooses 
he can contradict or disprove the proof in 
this case, as given by the creditors, Knowles 
& Forster; but as the testimony now stands, 
the claim of the aforesaid creditors stands 
proven as a debt founded on fraud which 
cannot be discharged or affected by any dis- 
, charge granted the petitioner, as the speci- 
fication on that point is fully sustained by 
the proof, which is a re-statement of the 
specifications. In re Clarke [Case No. 2,- 
844]; In re Elliott [Id. 4,391]; sections 32, 
33, Bankrupt Act. 

[The questions to be propounded by the coun- 
sel for Knowles & Forster are not admissible 
at this stage of the proceedings, but will be as 
soon as the petitioner, by testimony, contro- 
verts the proof made by Knowles & Forster. 
It is a well settled rule of law that whenever a 
matter in controversy has been once litigated 
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between the parties, including all who have a 
right to appear and contest the proceedings 
before any tribunal of competent authority and 
jurisdiction, then such adjudication, whether 
in form of a judgment, decree, order, report, 
decision or verdict, is final and conclusive as to 
such parties, and becomes a matter of res ad- 
judieata as between the parties and privies 
thereunto. It works an estoppel, not only as 
respects the matter specifically litigated and de- 
termined thereby, but also as to all other mat- 
ters fairly involved in the issues arising upon 
the same questions, although the subject mat- 
ter of the second controversy, or the grounds 
upon which the second adjudication is sought 
may be different, and the questions passed up- 
on may be proved by parol. Demarest v. 
Darg, 32 N. Y. 281; Gardner v. Buckbee, 3 
Cow. 120; Bouehaud v. Dias, 3 Denio, 238; 
Birckhead v. Brown, 5 Sandf. 134; Doty v. 
Brown, 4 N. Y. 71; Embury v. Conner, 3 N. 
Y. 522, and cases cited; Castle v. Noyes, 14 
N. Y. 329; Ehle v. Bingham, 7 Barb. 494; 
Supervisors of Onondaga v. Briggs, 2 Denio, 
33; Burt v. Sternburgh, 4 Cow. 559; Bangs 
v. Strong, 4 N. Y. 315; White v. Coats worth, 
6 N. Y. 137; Dwight v. St. John, 25 N. Y. 203; 
Foster v. Milliner, 50 Barb. 385. 

[The manner in which the creditors proved 
their claim (which thereupon at once became a 
part of the proceedings in the case, by section 
5 of the bankrupt act has to be filed with and 
become part of the proceedings in the cause), 
at once created an issue of fact in the ease as 
to whether the debt was or was not fraudu- 
lent; the creditors' proof shows it to have 
been a debt created in fraud. Of this proof 
the petitioner, by law, is bound to take notice; 
he cannot ignore it, as it has been duly filed 
and is now partof the proceedings in this case. 
The petitioner is now under examination as a 
witness, and knows the nature of the testimo- 
ny given by Knowles & Forster. He may con- 
tradict it if he can; he must do it during the 
pendency of the trial of this cause, or the law 
will prohibit his doing so in any other court. 
In the state court the defendant, "Wright, after 
his discharge, may plead it as a defence, and 
the plaintiffs reply that in the record of the de- 
fendant, Wright's, proceedings in bankruptcy 
this claim was proven to have been a debt 
fraudulently contracted and created, conse- 
quently, Wright would be estopped from show- 
ing that said debt was not fraudulently con- 
tracted. It is settled law that when a fact, 
appearing in the proceedings of a cause, is 
determined by the court, it operates, if properly 
pleaded, as an estoppel in any other suit be- 
tween the parties. The rule holds good wheth- 
er the fact arises directly from the pleadings, 
or collaterally in the case, as it works an estop- 
pel as to the facts which it decides or the 
rights which it establishes. Manny v. Harris, 
2 Johns. 24; Rice v. King, 7 Johns. 20. 

[The fact that the petitioner submitted in 
silence to the proof given by Knowles & For- 
ster, after he had knowledge of the fact, and 
he not contradicting, controverting or denying 
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the same, he cannot now impeach the record 
of this court, but is estopped by the same. 
This principle is fully sustained in the cases of 
Jackson v. Hoffman, 9 Cow. 271; Etheridge 
v. Osborn, 12 Wend. 399; Stevens, PI. 239. 
In the suit in the state court, Knowles & For- 
ster could justly allege that the district court 
was the proper place to have the question de- 
cided; that it had original jurisdiction of the 
subject matter in controversy, as well as of the 
petitioner and creditors named in the petition- 
er's schedules; that testimony was given in 
the cause showing the debt to have been fraud- 
ulently contracted; that the question of fraud 
became an issue in the cause; that Knowles & 
Forster took the affirmative of the issue; that 
the petitioner, did not negative or deny the 
same, and by failing to do so admitted the 
same. All of which will have then become 
a matter of record in the district court, and 
Wright will be forever precluded from con- 
testing that fact in any subsequent or other 
suit with Knowles & Forster (Com. Dig. 
"Estoppel," art. 1) as they will claim that this 
is an estoppel by matter of record. 4 Mass. 
625; 10 Mass. 155; 4 Munf. 466; 3 East, 354; 
2 Barn. & Aid. 662; 17 Mass. 365; 5 Esp. 
58; 1 Shaw, 47; 3 East, 346. In Mason v. 
Anthony, 35 How. Prae. 477, a case where a 
note had been made usurious in its inception 
and was purchased by a third party, the fact 
of usury was concealed from the purchaser, 
and the note was represented to have been val- 
id business paper. In an action on the note 
the defendants set up the defence of usury; 
the court of appeals held the defendant was 
estopped by his representations from setting 
up the defence of usury. 

[The specifications filed by Knowles & Fors- 
ter are a mere transcript of the facts alleged 
and set forth in their proof of claim, so far 
as they relate to the contracting of the debt by 
fraud, consequently the creditors must be gov- 
erned by the rule laid down in Re Clarke, and 
in Re Elliott [supra], which is decisive upon 
the point. I hold, as a matter of law, that as 
the claim now stands proven (as the testimony 
now stands) it is a claim founded in fraud, 
and by section 33 of the bankrupt act cannot 
be affected by any discharge under the act; 
that it is not competent for the creditors, 
Knowles & Forster, now to inquire into the 
question of fraud in the creation of the debt; 
that until the petitioner in some way contra- 
dicts the proof as given by Knowles & Forster 
as to the fraudulent contracting of the debt the 
evidence sought to be given by them is inad- 
missible, but should the petitioner contradict, 
controvert or explain the testimony given by 
the creditors, then the creditors will be entitled 
to the examination asked for.] 2 



BLATOHFORD, District Judge. The cred- 
itors, Knowles & Forster, cannot be allowed to 
examine the bankrupt, to prove the nature of 
the transaction out of which the indebtedness 

2 [From 2 N. B. R. 142 (Quarto, 57).] 
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due to them arose, and that such indebtedness 
was created by the false and fraudulent rep- 
resentations of the bankrupt and his late part- 
nership, for the purpose of showing that the 
debt cannot be discharged under the proceed- 
ings in bankruptcy. The examination pro- 
posed is wholly irrelevant The question of 
fraud in the creation of the debt cannot be liti- 
gated in these proceedings. A debt which is, 
by section 33 of the act, excepted from the 
operation of a discharge, as is a debt created 
by the fraud of the bankrupt, can be collected 
notwithstanding the discharge." The question 
whether the discharge affects the debt in ques- 
tion can only arise and be determined between 
the parties in a suit prosecuted to collect the 
debt, in which the discharge, after it shallliave 
been granted, shall be pleaded or set up as a 
bar to a recovery. There is nothing in the 
proof of debt in this case which can in any 
manner conclude or prejudice either party in 
any suit pending in any other tribunal, so far 
as regards the issue'of fraud in the contracting 
of the debt. The creditors cannot be preju- 
diced by proving their debt, if it was in fact a 
debt created by fraud, for section 33 of the act 
expressly saves all their rights, even though 
they prove their debt. Nor, e converso, can 
any thing in the proof of debt affect or con- 
clude the bankrupt on any issue as to the crea- 
tion of the debt by fraud. Section 21 of the 
act, in so far as it declares that a .creditor who 
proves his debt shall be deemed to have waiv- 
ed thereby all right of action and suit against 
the bankrupt, and that all proceedings already 
commenced, or unsatisfied judgments -already 
obtained thereon, shall be deemed to be dis- 
charged and surrendered thereby, cannot be 
held to apply to or Include a. debt which is by 
section 33 excepted from the operation of a 
discharge; otherwise, sections 21 and 33 would 
be directly repugnant to each other, and while 
section 33 declares that such a debt shall not 
be discharged under the act, even though the 
creditor proves it, the creditor would, by sec- 
tion 21, be deprived forever of bringing any 
suit against the bankrupt to recover the debt, 
and would be held to have discharged any un- 
satisfied judgment for It already, obtained. 
The provision referred to in section 21 applies 
only to a debt which will be discharged by 
a discharge. 



Case No. 18,066. 

In re WRIGHT et aL 

[10 Ben. 14.] x 

District Court, S. D. New York. June, 1878. 

Limitation op Liability op Ship-Owner — Ves- 
sel Repaired after Collision— Freight 
— Sailing oit Shares. 

1. A collision occurred between two schoon- 
ers, the S. and the A. T. on May 6, 1878. On 
the 11th of June, 1878, the owners of the S. 
filed a libel against the A. T. to recover their 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



damages. The A. T. had been In the mean- 
time repaired. On the 14th of June her own- 
ers filed a petition to limit their liability. A 
reference was had to fix her value, and the 
commissioner reported that her value after the 
collision was $500, and that the interest of the 
owners in her pending freight was $139.25, 
and the owners of the S. excepted to the re- 
port: Held, that the value, to which the lia- 
bility of the owners of the A. T. would be lim- 
ited, was the value of tie vessel after the col- 
lision and before she was repaired; that, as 
the vessel was sailed on shares by a master 
who was not an owner, the interest of the own- 
ers in the freight was one-half of it after de- 
ducting port charges, which the commissioner 
had reported. 

2. The exceptions must be overruled. 

[In the matter of the petition of John G-. 
Wright and others for limitation of liabil- 
ity in respect to damages alleged to have 
been caused by their schooner, the Adeline 
Townsend.] 

E. L. Owen, for petitioners. 
Coudert Bros., for libellants. 

OHOATE, District Judge. The petitioners 
are the owners of the schooner Adeline 
Townsend. June 11, 1878, the schooner was 
attached and a libel brought by the owners 
of cargo of the schooner Sophia Wilson, for 
damage sustained in consequence of a col- 
lision between that vessel and the Adeline 
Townsend, alleged to have been caused by 
the fault of the Adeline Townsend. . June 
14, 1878, the petitioners filed their petition, 
to obtain the benefit of the act of 1851, 
limiting the liability of ship owners. Rev. 
St § 4283 et seq. The collision happened 
on the 6th' 6£ May, 1878. The Townsend 
was badly injured, and afterwards and be- 
fore she was so attached she was repaired 
by the petitioners. 

A reference was ordered to ascertain and 
report the value of the Townsend after the 
collision, and the interest of her owners In 
her pending freight. The commissioner has 
reported that the value of the vessel after 
the collision was $500, and the interest of 
the owners in her pending freight, was 
S139.25. To this report the libellants have 
excepted as to the value of the vessel, claim- 
ing that the act, limiting the liability of the 
owners, limits their personal liability only, 
and does not limit or impair the remedy 
which parties may have against the vessel; 
that therefore, if the owners repair after 
the collision, the lien for the damages still 
attaches to the vessel; and that they are 
entitled to have her valued as she is at the 
time of the attachment 

It is well settled that the value, which is 
the measure of the owners' liability, is the 
value of the vessel immediately after the 
collision. Norwich Co. v. Wright, 13 Wall. 
[SO U. SJ 104. Whenever, therefore, under the 
statute and the rules made for carrying it 
into effect, the owners apply in proper form 
to have this limit of their liability determin- 
ed, it must be fixed by the measure of the 
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value of the vessel just after the collision. 
"When this value is so determined and the 
amount secured in due form or paid into 
court, all pending actions whether in per- 
sonam or in rem are to cease and be stayed. 
This claim of the libellants has no support 
either in the statute, the rules or the deci- 
sions under them. 

There is also no equity in their claim. The 
additional value, which the owners have 
put upon the vessel by repairing her, consti- 
tuted no part of her at the time the damage 
was sustained. To allow this claim would 
seriously embarrass owners of vessels 
against which a claim for damage might be 
made. They could not safely repair till a 
libel was brought, and yet they could not 
compel the bringing of a libel. It is obvious 
that this would seriously impair the value 
of their property and prevent the use of it. 
But clearly the act fixes a liability, whether 
the injured party seeks to enforce it in per- 
sonam or in rem, measured by the value at 
a time certain and not a shifting and move- 
able value. 

The libellants also except to the report of 
the commissioner as to the freight. The ves- 
sel was sailed by the master, who was not 
one of the owners, on half shares. The in- 
terest of the owners in the freight was one- 
half of the freight after deducting port char- 
ges, and so the commissioner has found. 

Report confirmed. 



Case STo. 18,067. 

In re WRIGHT., 

[3 Biss. 359; i 8 N. B. R. 430.] 

District Court, E. D. Wisconsin. Oct. Term, 
1872. 

Homestead Exemption. 

1. An insolvent merchant, having sold his 
homestead for cash, cannot, by moving his fam- 
ily into his store, hold that as his homestead, 
exempt. 

[Cited in Re Boothroyd, Case No. 1,652; Re 
Lammer, Id. 8,031; Re Parker, Id. 10,724; 
Re McKenna, 9 Fed. 29.] 

[Cited in Comstock v. Bechtel, 63 Wis. 658, 
24 N. W. 466.] 

2. Though his right to sell his homestead is 
undoubted, he cannot shift it, to the prejudice 
of his creditors. 

3. In such case the court will order a de- 
livery of possession to the assignee. 

In bankruptcy. George C. Wright had for 
several years been the owner and occupant 
of a comfortable house and lot in Fond du 
Lac, occupying said premises with his fam- 
ily until about two weeks before proceedings 
in bankruptcy were commenced against him. 
He had been doing a small business as a 
boot and shoe dealer and manufacturer, and a 
short time before being put into bankruptcy 
he purchased, on credit, an unusually large 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



amount of goods. The notes for said pur- 
chases about becoming payable, he sold his 
homestead and removed his family into his 
store. This was a two story building, con- 
structed solely for business purposes, and oc- 
cupied by him exclusively as his store and 
shop. Adjoining this building was a one- 
story frame structure, which had been under 
rental for some considerable time. Wright, 
about the time of removing his family into 
the store, removed the addition, for the rea- 
son, as he alleged, that the foundation wall 
rested on the adjacent lot, and the owner 
demanded the oecupany of his ground to the 
division line. About the same time he put 
up a temporary partition of boards, placed 
on end, and not extending to the ceiling, 
thereby dividing his store from the apart- 
ments occupied by his family. Wright hav- 
ing been adjudged a bankrupt on creditors' 
petition, his assignee filed this petition for a 
surrender of this property, Wright claiming 
it as exempt under the homestead exemption 
clause. 

Jenkins & Elliot, for assignee. 
Finches, Lynde & Miller, for bankrupt. 

MILLER, District Judge. Wright, with 
full knowledge that his notes were maturing, 
sold his homestead, removed his family of 
six persons into one side of his store, and 
removed the one-story addition then drawing 
rent, within three weeks of his bankruptcy, 
and after he had greatly reduced his stock, 
without appropriating the proceeds of sales 
towards the payment of his debts. The 
homestead and the store property were unin- 
cumbered. He sold the homestead for cash, 
less a debt of about $250 he owed the pur- 
chaser. And he mortgaged another lot to se- 
cure a debt of $900, thereby giving that cred- 
itor preference over his other creditors. 

I have no doubt that George C. Wright com- 
mitted a fraud on his creditors and also on 
the bankrupt act [of 1867 (14 Stat 517)]. He 
was doing business in a building constructed 
solely for business purposes, and not having 
the appearance of a dwelling, with an ad- 
joining building under rent, open to the view 
of his creditors when he was purchasing 
their goods on credit, and occupying at the 
same time with his family a comfortable 
homestead, and at the time his notes for an 
unusually large increase of stock were ma- 
turing, within three days he made all these 
changes as to his property. His creditors no 
doubt gave him credit on the faith of his un- 
incumbered lot on which his store was built, 
and also of his other property and his stock 
of goods. They had a right to be paid, if 
necessary, out of that property. 

The adjoining structure might have been 
reduced in size. The removing of this build- 
ing has the appearance of a plan to bring the 
lot and premises within the homestead ex- 
emption. I do not believe that Wright now 
occupies the premises as his homestead with 
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due faith to Ills creditors. His -whole opera- 
tion has the appearance of a scheme to de- 
fraud creditors by forcing a compromise from 
them. His answer to the petition removes all 
doubt on this subject. He admits that he 
was embarrassed in his circumstances, and 
was unable to pay his debts as they became 
due, and he hoped to be able, by the change 
he made in his property, to make some ar- 
rangements with his creditors which would 
enable him to continue his business. He did 
sell his homestead for cash, and he did great- 
ly reduce his stock within a short time with- 
out paying his creditors. He delivered to the 
assignee about $800, which is a small sum 
compared with the amount of his sales. He 
committed a fraud on the bankrupt act by 
mortgaging a lot to secure an old debt, when 
he knew he was insolvent. The bankrupt act 
prohibits preferences to creditors. It is said 
that the homestead had been in market 
through a land agent for some time, but that 
is not material in this issue. He had a law- 
ful right to sell his homestead, but that did 
not give him the right to shift his homestead, 
under the circumstances, to the prejudice of 
his creditors and in violation of principles of 
fair dealing. 

An order will be made that George C. 
Wright, the bankrupt, convey to the assignee 
the said premises, and surrender possession 
to the assignee. 



Case No. 18,068. 

In re WRIGHT. 

[6 Biss. 317.] i 

District Court, N. D. Illinois. March, 1875. 

Statute of Limitations— Suspension on Debtor's 
Bankruptcy — Right to Return of Assets. 

1. Where a debtor had filed a petition in 
bankruptcy, his only debts being apparently 
barred by the statute of limitations, his widow 
and heirs cannot procure a withdrawal of the 
property from the bankruptcy court, even 
though no debts had been proved against the 
estate. They may have been taken out of the 
statute, and if provable at the time of filing the 
petition they would not be barred subsequently. 
The statute ceases to run on the filing of the 
petition. 

2. The heirs of the bankrupt cannot profit by 
delay of creditors in proving their debts; and 

'the widow of an intestate has no possible stand- 
ing in conrt, her dower claim not passing to the 
assignee. 

In bankruptcy. 

Van Arman & Felch, for petitioners. 
J. E. Lockwood, assignee, pro s"e. 

BLODGETT, District Judge. In this case 
the widow and children of the bankrupt 
have filed their petition, setting forth that 
the bankrupt filed his petition in this <eourt 
and was duly adjudicated a bankrupt on 
the 2d day of March, 1868; that he sched- 
uled interests in certain real estate of which 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



he claimed to be seized at the time of filing 
his said petition in bankruptcy; that an as- 
signee was appointed to whom all his estate 
was duly conveyed; that no debts have been 
proven against said estate, and no sale or 
disposition of the property assigned has been 
made by the assignee; that the bankrupt 
was duly discharged from his debts pur- 
suant to the provisions of the bankrupt law 
[of 1867 (14 Stat 517)]; that said John S. 
Wright, died intestate in September, 1874, 
leaving petitioners his widow and heirs-at- 
law. 

It is further stated in the petition that all 
the debts contracted by the bankrupt, and 
from which he sought to be discharged by 
this proceeding in bankruptcy, were con- 
tracted more than sixteen years ago, and are 
barred by the statute of limitations of this 
state. The petitioners then pray that the as- 
signee may be required to reeonvey the prop- 
erty of the estate to them as the proper rep- 
resentatives of the bankrupt. 

On filing petition, a rule was entered, re- 
quiring assignee to show cause why the 
prayer should not be granted. The assignee 
answered stating in substance, that the ex- 
treme paucity of assets at the time said pro- 
ceedings were prosecuted was such that 
there was no good reason to expect any divi- 
dend from said estate to creditors; that the 
bankrupt had at times prior to his bankrupt- 
cy, been possessed of large and varied in- 
terests in real estate in Cook county, Illinois, 
and -elsewhere, all of which had, bowever, 
at the time of such bankruptcy, been con- 
veyed away or mortgaged, or otherwise in- 
cumbered to their full value, and if for any 
reason such interest should at any time be 
found valuable, the benefit thereof should be 
given to the creditors. 

It is contended on the part of the petition- 
ers that, inasmuch as no debts have been 
proved, and as all the debts against the 
bankrupt's estate are now barred by the 
statute of limitations, therefore no debts can 
hereafter be proved, and the heirs of the 
bankrupt are entitled to a return of the prop- 
erty; in other words, that the estate stands 
precisely as though all the debts had been 
duly proved and paid, and there was a rem- 
nant or surplus of assets left in the hands of 
the assignee. 

The argument seems to me more specious 
than sound. It does not follow that because 
sixteen years have now elapsed since the 
debts were contracted, they are therefore 
barred by the statute of limitations. Many 
or all of them may be in judgment, or on 
specialty, or a new promise to pay them, or 
an acknowledgment of their being unpaid, 
made just on the eve of bankruptcy pro- 
ceedings, all which would take them out of 
the statute. And of existing debts to which 
the statute could not have been pleaded by 
the assignee if the creditors had sought to 
prove them at the time the proceedings were 
commenced, I apprehend they have not been 
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barred by any time that has elapsed since 
the schedule was filed. If barred by the 
statute when proceedings were commenced, 
the assignee could probably have pleaded 
the bar, but if valid debts at that time, I 
think they must remain so as against the 
assignee, although I cannot find that this 
precise question has ever been determined. 
The case is analogous to a trust. Here is 
property placed in the hands of a trustee for 
the benefit of certain persons. When the as- 
signee has converted it into money and is 
ready to distribute it, he is to call a cred- 
itors' meeting for the purpose of making a 
dividend. Until that time the beneficiaries 
are not required to act They need not prove 
their debts until there is something to di- 
vide, and their status in regard to the right 
to a dividend is fixed by this right at the 
time the proceedings commenced. 

Suppose, for instance, a bankrupt sched- 
ules a claim which is within one day of be- 
ing barred by the statute, and suppose the 
whole term to have elapsed when the cred- 
itor comes forward to prove his claim, could 
the assignee be heard to allege that the bar 
which commenced to run before bankruptcy 
had ripened afterwards? I think not, but 
that if the claim is provable when the pro- 
ceedings are commenced it must remain 
provable. True, creditors may forfeit their 
rights as against each other by their neglect; 
that is, those who have proven their claims 
may come in and share all the dividends as 
against those who neglect to prove. But the 
bankrupt or his heirs has no right to profit 
by the delay of the creditors in proving their 
claims. As long as there are creditors un- 
paid the bankrupt has no right to demand 
the property. It is true that the mere state- 
ment of a debt by a bankrupt in his sched- 
ule, does not make it provable nor take it out 
of the statute of limitations. If there is any 
defense to a claim, the assignee or another 
creditor can assert it, although the bankrupt 
has in one sense admitted it by his schedule. 

So, too, no person can be recognized as a 
creditor, except one who has proved his 
claim, but this rule is only applicable to the 
relations of creditors to each other, and the 
assignee and not to the bankrupt 

Oases may readily be imagined where 
creditors, by waiting longer than those of 
this bankrupt have waited, may be paid in 
full from the proceeds of property which 
was apparently valueless at the time the 
schedule was made. 

The bankrupt has accomplished the main 
purpose for which he came into the court 
He has obtained his discharge, and it does 
not befit? his heirs to dictate what creditors 
shall do about proving their debts, nor when 
the assignee shall convert the property. 
That is a matter entirely between the cred- 
itors and the assignee. They can put him in 
motion at any time, or they can allow him 
in the exercise of his own judgment to await 
events. 



The counsel for the petitioner ask how long 
they must wait for these debts to be proven? 
I answer This is not a matter in which they 
have any concern, and the "time they must 
wait is of no consequence to creditors. 

I do not see what standing Mrs. Wright 
the widow, has in any event on this petition. 
Her husband died without a will. She is on- 
ly entitled to dower, and that will not pass 
to the assignee. She is not delayed, and 
therefore has no right to relief here. 



Case KTo. 18,069. 

In re WEIGHT. 

[1 N. B. R. 393 (Quarto 91).] i 

District Court, D. Kentucky. 1873. 

Eegister in Bankruptcy — Certificate of 
Question. 

A question, in order to be properly certified 
to the judge, must arise regularly in the course 
of proceedings before the register, and between 
the parties having the legal right to raise it. 

[Proceedings in the matter of J. W. Wright, 
a bankrupt] 

BALLARD, District Judge. I do not see 
how the "point or matter", certified in this 
case under date of January 29, 1868, could 
have arisen "during the proceedings before 
the register," or "in the course of such pro- 
ceedings, or upon the result of such proceed- 
ings." If the assignee should move the 
court for an order requiring the bankrupt 
to surrender to him the yoke of cattle owned 
by the bankrupt at the adjudication in bank- 
ruptcy, or if the assignee should sue the 
bankrupt for the cattle, then it is possible 
the question of title might arise before the 
register sitting in chambers to dispose of 
"uncontested matters" under the fourth sec- 
tion of the bankrupt act [of 1867 (14 Stat 
519)] and rule 28 of this court, which it might 
be his duty to cause "to be stated by the op- 
posing parties in writing," and to "adjourn 
the same into court for decision by the 
judge." But it does not appear that any 
such motion has been made, or that any such 
suit has been brought, or that the assignee 
is even a party to or is cognizant of this pro- 
ceeding. If any one is entitled to the posses- 
sion of the yoke of cattle in question against 
the bankrupt it is the assignee, and not the 
creditor. The question of title can be de- 
cided only in some direct proceeding between 
the assignee and the other party claiming. 

I have already suggested two modes by 
which the question certified might properly 
have arisen. Section 6 of the act prescribes 
another, and doubtless there are still other 
modes. Section 6 provides that "in any 
bankruptcy, or in any other proceedings 
within the jurisdiction of the court under 
this act the parties concerned or submitting 
to such jurisdiction may at any stage of the 
proceedings, by consent, state any question 

i Reprinted by permission. 
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or questions in a special case for the opinion 
of the court," &e. The provision contem- 
plates a submission to the court of any ques- 
tion by a proceeding in the nature of an 
agreed ease. The mode of proceeding in 
such a case is -well understood by all lawyers, 
and need not be here stated. I wish to state, 
once for all, that it is not every question 
made by parties in the presence of a register 
that is to be certified by him for decision by 
the judge. It must be a question arising 
properly in the course of the proceedings be- 
fore him,— that is, it must arise regularly 
in the course of the proceedings before him, 
and between parties who have the legal 
right to raise it,— otherwise, the judge might 
be called on to decide innumerable abstract 
questions, when his decision would, of 
course, conclude nothing and bind no one. 

I decline to decide the question certified 
in this case, because it was not made by 
parties having the right to make it, and be- 
cause it does not seem to have arisen in any 
proceeding before the register. I do not 
wish to be understood as saying that cred- 
itors of a bankrupt cannot, under any cir- 
cumstances, nor in any way, raise such a 
question as is here certified. Possibly, up- 
on their suggestion that the assignee was 
acting in bad faith and refused to raise 
such question, or upon some similar sugges- 
tion, they might be heard. But there is no 
such suggestion here. 



Case No. 18,070. 

In re WRIGHT et al. 

[2 N. B. B. 41 (Quarto, 14); x 15 Pittsb. Leg. 
J. 553.] 

District Court, W. D. Michigan. 1868. 

Bankruptcy — Discharge — Fraudulent Debts. 

The creation of a debt by fraud is not a 
ground upon which to oppose the discharge of 
a bankrupt. Such debts may be proved, and 
the dividend thereon shall be payment on ac- 
count of said debt. Where a bankrupt con- 
tracted a debt through fraud he continues lia- 
ble notwithstanding his discharge. 

In this case, on the return day of the oraer 
to show cause why the bankrupts [Wright & 
Peckham] should not have a final discharge, 
Messrs. O. P. Ramsdell & Co., creditors, of 
Buffalo, N. Y., by their attorneys, appeared 
before the register, H. B. Thompson, Esq., 
in opposition thereto, and filed a specifica- 
tion of the grounds of their opposition, sub- 
stantially as follows: That immediately 
prior to the purchase of the goods from the 
said O. P. Bamsdell & Co., by the said bank- 
rupts, the said bankrupts represented and 
claimed to said Ramsdell & Co., that they 
were then worth twenty thousand or thirty 
thousand dollars, and obtained credit for 
said goods from said Kamsdell & Co., upon 
such representations; and that the same 

i [Reprinted from 2 N. B. R. 41 (Quarto, 14), 
by permission.] 
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were false and fraudulent, and were made 
by said bankrupts with the intent to defraud 
said Ramsdell & Co. This specification was 
excepted to by the counsel for the bankrupt, 
for the reason (among others) that the facts 
set forth in said specification constitute no 
ground for opposing the discharge of said 
bankrupts. 

WITHEY, District Judge. The exception, 
"first," to the specification presented by cred- 
itors of grounds of opposition to the bank- 
rupts* discharge, is sustained. The creation 
of a debt by fraud is not a ground upon 
which to oppose the discharge of a bankrupt. 
Section 29 [of the act of 1867 (14 Stat. 531)] 
declares the several things which constitute 
grounds of opposition. The specification 
filed covers no ground therein declared, and 
there can be no ground of opposition pre- 
sented nor prescribed by section 29. The 
thirty-third section of the bankrupt act pro- 
vides that no debt created by the fraud of 
the bankrupt shall be discharged under this 
act, but the debt may be proved and the 
dividend thereon shall be payment on ac- 
count of said debt. Wisely was this provi- 
sion made, and equally wise to exclude it 
from the grounds of opposition to a bank- 
rupt's discharge. As to a debt contracted by 
fraud, there is and should be, no discharge; 
the bankrupt continues liable to the creditor 
on whom the fraud was committed. 



Case No. 18,071. 

In re WRIGHT. 

[2 N. B. R. 490 (Quarto, 155).] * 

District Court, D. New Jersey. 1869. 

Judgment against Bankrupt — Validity —War- 
rant for Confession— Notice of Insolv- 
ency — Knowledge of Attorney. 

1. Where a debtor, not being insolvent, bor- 
rowed money and gave bond with warrant of 
attorney to the creditor to confess judgment, 
and he took judgment with notice of subse- 
quent bankruptcy and levy made, held, the 
judgment was good against and should be paid 
out of the assets in court of the proceeds of 
sale of bankrupt's property. 

[Criticised in Re Lord, Case No. 8,503.] , 

2. Judgments obtained against a debtor at 
the time insolvent, by creditors not shown by 
the evidence to have had reason so to believe 
him, lield, to be good against assets. 

3. Semble, that knowledge of such insolvency 
is not necessarily to be presumed of the cred- 
itors because of such knowledge by their at- 
torney. 

[Cited in Graham v. Stark, Case No. 5,676; 
Singer v. Sloan, Id. 12,899.] 

In bankruptcy. 

FIELD, District Judge. This is a case of 
involuntary bankruptcy. The petition was 
filed on the 5th day of January, 1869. On the , 
30th of December, 1868, judgments were ob- 
tained against the debtor, by James Van De- 
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venter, for two thousand six hundred and 
eighty-sis dollars and forty-four cents, by 
Susan D. Brown, for two hundred and sev- 
enty-eight dollars and ninety-seven cents, 
and by George C. Parker & Brothers, for one. 
hundred and ninety-nine dollars and forty- 
six cents. On the same day executions were 
sued out upon these judgments, directed to 
the sheriff of the county of Mercer, and a 
levy made upon all the property of the debt- 
or. Upon filing the petition in bankruptcy, 
an injunction was granted, restraining the 
sheriff from selling under these executions. 
The property of the debtor consisted chiefly 
of dry-goods and groceries in a store at 
Princeton, where he had been carrying on 
business. This property being perishable 
and liame to deterioration in value, upon the 
adjudication' in bankruptcy, an order was 
made, on the application of the petitioning 
creditor, and with the consent of the judg- 
ment creditors, that the marshal should sell 
the goods in the store, and bring the money 
into court This was done, and thereupon 
the counsel for the judgment creditors ap- 
plied for a rule to show cause why the 
amount of their respective judgments should 
not be paid out of the proceeds of the sale. 
The application was granted, and leave giv- 
en to all parties in interest to take testimony 
and produce evidence before the register. 
This evidence and the arguments of counsel, 
have been submitted to me, and the motion 
now is to make the rule absolute. This mo- 
tion is resisted hj the petitioning creditor up- 
on the ground that as to the judgment of 
James Van Deventer, it was a judgment on a 
bond with warrant of attorney to confess 
judgment, and that at the time when the 
warrant was given, and also at the time 
when judgment was confessed, [J. B.] Wright 
was insolvent, and that Van Deventer had 
reasonable cause to believe that such was 
his condition, and that a fraud upon the 
bankrupt act [of 1867 (14 Stat 517)], was in- 
tended; and as to the other two judgments, 
which were judgments by default, upon 
which executions were issued and a levy 
made, it is insisted, that Wright thereby suf- 
fered his property to be taken on legal pro- 
cess, with intent to give a preference, and to 
defeat or delay the operations of the act and 
that at the time of doing so he was insol- 
vent, and that the judgment creditors had 
reasonable cause to believe that he was so. 

Some question was raised by the counsel 
for the judgment creditors, as to whether, 
admitting these judgments to be liable to the 
objection stated, they come within the letter 
of the last clause of the thirty-ninth section 
of the act. That clause is in the following 
words: "And if such person shall be adjudg- 
ed a bankrupt, the assignees may recover 
back the money or other property so paid, 
conveyed, sold, assigned, or transferred con- 
trary to this act, provided the person receiv- 
ing such payment or conveyance had reason- 
able cause to believe that a fraud on this act 



was intended, and that the debtor was insol- 
vent; and such creditor shall not prove his 
debt in bankruptcy." It is not denied, of 
course, that the matters charged were acts 
of bankruptcy on the part of the debtor, but 
were they payments, conveyances, or trans- 
fers made by the debtor, and could these 
judgment creditors be said to have received 
a payment or conveyance within the mean- 
ing of this section of the act? I am satisfied 
there is nothing in this objection. A debtor 
who suffers his property to be taken on legal 
process, and sold for the payment of a debt 
due to a creditor, does thereby make a trans- 
fer and conveyance of his property within 
the meaning of the act Such was the opin- 
ion of Judge Blatchford, in Be Black [Case 
No. 1,457], and there can be no doubt about 
the correctness of that opinion. If this were 
not so, the provisions of the thirty-ninth sec- 
tion would become practically inoperative in 
respect to all property of the debtor levied 
upon or sold under a judgment and execu- 
tion, no matter how obtained; and as the 
confession of a judgment, or the suffering of 
his property to be taken on legal process is 
a frequent and well-known mode of prefer- 
ring a creditor, one of the principal objects 
of the bankrupt act would be defeated. 

Let us now proceed to the examination of 
these judgments; and as that in favor of 
Mr. Van Deventer stands upon a different 
footing from the others, it will be considered 
separately. The bond, with a warrant of at- 
torney to confess judgment, was given by 
Wright, on the 7th of March, 1868, but the 
judgment was not entered up until the 30th 
of December following. Was Wright at the 
time this bond was executed, or at the time 
when judgment was confessed, insolvent, 
and had Van Deventer reasonable cause to 
believe that such was his condition? But 
before looking at the evidence bearing upon 
this point let us endeavor to ascertain the 
meaning of the word "insolvent" as used in 
this act; for I suspect a good deal of misap- 
prehension exists upon this subject in the 
public mind, and it is very important that it 
should be corrected* By the bankrupt act of 
1841 [5 Stat. 440], all transfers of property 
made by the bankrupt, in contemplation of 
bankruptcy, and for the purpose of giving a 
preference to one creditor over others, were 
deemed utterly void, and a fraud upon the 
act. What was meant by the .words "in con- 
templation of bankruptcy," was a subject of 
a good deal of discussion. Different inter- 
pretations were put upon them in different 
circuits. By some judges they were held to 
mean contemplation of insolvency— of a sim- 
ple inability to pay as debts should become 
payable. By other judges it was held that 
the debtor must contemplate an act of bank- 
ruptcy, or a voluntary application for the 
benefit of the bankrupt law. But it was de- 
cided by the supreme court in the case of 
Buckingham v. McLean, 13 How. [54 U. S.] 
150, that the words "contemplation of bank- 
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ruptcy," did not mean contemplation of in- t 
solvency— of a simple inability to pay as 
debts should become due and payable— but 
meant that the debtor must contemplate the 
commission of what was declared by the act 
to be an act of bankruptcy, or must have 
contemplated an application by himself, to be 
decreed a bankrupt. In short, it was held 
that the word "bankruptcy" meant some- 
thing more than "insolvency "*— something 
less restricted. It is a little singular that 
this question should have been presented to 
the supreme court for the first time in 1851, 
years after the bankrupt act had been re- 
pealed. 

Having thus ascertained that "bank- 
ruptcy" means something more than "insol- 
vency," let us see what "insolvency," as us- 
•ed by the act, means. The language of the 
thirty-fifth and thirty-ninth. sections of the 
bankrupt act is almost identical with that 
of the insolvent law of Massachusetts, and 
the decisions of the court of that state as 
to what was meant by the word "insol- 
vency" are entitled to much consideration. 
"By the term 'insolvency,' " says Shaw, <?. 
J., in the case of Thompson v. Thompson, 
4 Oush. 127, "we do not understand an abso- 
lute inability to pay one's debts at some fu- 
ture time, upon a settlement and winding up 
of a trader's concerns; but a trader may 
be said to be in insolvent circumstances, 
when he is not in a condition to pay his 
debts in the ordinary course, as persons 
■carrying on trade usually do." And in the 
oase of Lee v. Kilburn, 3 Gray, 594, the su- 
preme judicial court of Massachusetts, after 
speaking of the extreme difficulty of giving 
a definition of insolvency that would be ap- 
plicable to all classes of persons who may 
avail themselves of the benefits of the in- 
solvent laws, proceed to say: "But it is 
•clear, a trader may be insolvent, and may 
be known to be so, to the creditor seeking 
a preference, though he is not compelled to 
stop business. Men often continue to carry 
on business upon the credit they have before 
acquired, long after they were actually and 
hopelessly insolvent; sometimes with the 
view of better enabling themselves to make 
payment to preferred creditors, contracting 
new" debts to pay old ones; sometimes with 
a view of living upon the property in their 
hands. These are among the evils which it 
was the policy of the insolvent laws to pre- 
vent. * * * We do not understand that 
an absolute inability to pay one's debts at 
a future time, upon the winding up of his 
■concerns, is necessary to constitute insol- 
vency in a trader. What is meant by the 
insolvency of a trader, as an abstract propo- 
sition, can be stated only in general terms. 
A trader may be said to be insolvent, when 
he is not in a condition to pay his debts in 
the ordinary course, as persons carrying on 
trade usually do. This is but a general ab- 
stract rule, modified more, or less by the 
habits and usages of the place where the 
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debtor resides, and of the particular business 
in which he is engaged." The very same 
definition is given to the term "insolvency," 
by Judge Nelson in the case of Merchants' 
Nat. Bank of Hastings v. Traux [Case No. 
9,451]. "'Insolvency' within the meaning 
of the bankrupt act, when applied to traders, 
means inability to pay debts in the ordinary 
course of business, as persons carrying on 
trade usually do." And the same view is 
taken of it by Judge Blatchf ord, in He Black, 
to which I have before referred. 

In this sense of the word "insolvency" 
then, had Van Deventer reasonable cause to 
believe that Wright was insolvent, when 
the bond with warrant of attorney was exe- 
cuted? A good deal of evidence has been 
taken. Both Van Deventer and Wright 
were examined at great length. All the 
dealings and transactions of Wright, from 
the time the bond was given, up to the time 
when the judgment was entered up, have 
been minutely enquired into. I will not go 
into a detailed examination of this evidence. 
It is not necessary, as will be seen from the 
view which I feel constrained to take of this 
case. I will only state the conclusions to 
which I have come after a careful examina- 
tion of the evidence. I do not think there 
is any sufficient proof, that at the time when 
the judgment bond was given, Wright was 
insolvent, or that Van Deventer had reason- 
able cause to believe that he was so. He 
had- difficulty in meeting his engagements. 
And his object in applying to Van Deventer 
for a loan of money was, that he might re- 
lieve himself from these embarrassments. 
Van Deventer required him to make a state- 
ment of his debts and liabilities. He did 
so, and the statement showed a balance in 
his favor to a large amount. He assured 
Van Deventer that if he would let him have 
the amount required, it would relieve him 
from all his difficulties. I think there is no 
evidence that Wright was insolvent at this 
time, or that Van Deventer had reasonable 
cause to believe that he was so. But as to 
his condition when the judgment was enter- 
ed up, the conclusion to which I have come 
is very different. At that time, the evidence 
clearly shows, that not only was Wright in- 
solvent, in the sense in which I have ex- 
plained that term, but that Van Deventer 
had reasonable cause to believe that such 
was his condition. He certainly was not 
able to pay his debts in the course of busi- 
ness, as persons carrying on trade usually 
do. And it is hardly possible that Van De- 
venter could have been ignorant of this fact. 
He knew enough at least to put him upon 
enquiry. And if he had made that enquiry, 
he would have been satisfied that such was 
Wright's condition. 

These are the conclusions to which I have 
arrived. And now, what is the legal result? 
If a creditor takes a bond, with warrant of 
attorney to confess judgment, at a time 
when he has no reason to believe that the 
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debtor is insolvent, will the fact that the 
debtor was insolvent when the judgment 
was entered up, and that the creditor knew 
him to be so, vitiate that judgment, and ren- 
der it a fraud under the bankrupt act? 
This is an interesting and important ques- 
tion, and one which seems to have escaped 
the attention of counsel. And yet it is one 
upon the solution of which the determina- 
tion of this case very much depends. 

This question came before the supreme 
court of the United States, in the .case of 
Buckingham v. McLean, before referred to. 
In that case the question was, whether the 
giving of a power of attorney to confess 
judgment was an act of bankruptcy, under 
the act of 1841. The court held, that if the 
debtor did not contemplate the act of bank- 
ruptcy, at the time the power of attorney 
was executed, it was of no consequence what 
his condition was when the judgment was 
entered up. The court says: "It would seem 
that if the intent of the debtor js to give a 
legal quality to the transaction, it must be 
an intent accompanying an act done by him- 
self, and not an intent or purpose arising in 
his mind afterwards, while third persons are 
acting; and that consequently, we must en- 
quire whether the debtor contemplated bank- 
ruptcy when he executed the power. It is 
true, this construction would put it in the 
power of creditors, by taking a bond and 
warrant -of attorney, while the debtor was 
solvent and did not contemplate bankruptcy, 
to enter up a judgment and issue execution, 
and by a levy, acquire a valid lien, down to 
the very moment when the title of the as- 
signee began. But this was undoubtedly so 
under the statute of James, which, like ours, 
contained no provision to meet this mischief; 
and it became so great that, by the one hun- 
dred and eighth section of the revising act 
of Geo. IV., it was enacted that no creditor, 
who shall sue out execution on any judg- 
ment obtained by default, confession, or nil 
dicit, shall avail himself of such execution, 
to the prejudice of other fair creditors, but 
shall be paid ratably with such creditors." 
If the bankrupt act of 1841 had continued 
to exist, a similar addition to its provisions 
would doubtless have become necessary. 

Is there any provision in our bankrupt act 
to meet this mischief? It is suggested, that 
by permitting the judgment to be entered up, 
Wright thereby suffered his property to be 
taken on legal process. But how could he 
have prevented the judgment from being 
entered up? There is nothing to show that 
he was aware of Van Deventer's intention 
to enter up the judgment at the time when 
he did. But it may be said, that as soon 
as he found himself insolvent, he ought to 
have prevented any judgment from being 
obtained against him by going into volun- 
tary bankruptcy. But although insolvent, 
in the sense of not being able to pay his 
debts in the ordinary- course as they became 
due, yet the evidence shows that he had 



no intention of breaking up business, and 
fully believed that he had ample means for 
the payment of all his debts. This is a 
condition in which country traders very oft- 
en find themselves, and to hold that it is 
their duty always under such circumstances 
to go into voluntary bankruptcy, would be 
to lay down a harsh rule, and one that might 
work a good deal of injustice. We must not 
press this doctrine too far. It is not wise 
to do so. It might bring discredit upon the 
act itself. At all events, in this case, I am 
not prepared to say that Van Deventer, al- 
though he knew when he entered up his 
judgment that Wright was insolvent in the 
sense in which I have explained that term, 
had any reasonable cause to believe that a 
fraud upon the act was intended. Let the 
judgment of Van Deventer then be paid out 
of the money in court. 

With regard to the, other two judgments, 
one in favor of Susan D Brown, and the oth- 
er of Parker & Brother, I have already stat- 
ed, as my conclusion from the evidence, 
that at the time they were obtained, Wright 
was insolvent; but there is not the" slightest 
evidence to show that these judgment cred- 
itors were aware of his insolvency. Van 
Deventer's business relations with Wright 
were of such a character that he could not 
very well have been ignorant of the fact 
But Mrs Brown is a retired lady, and Parker 
& Brother reside in New York, and there is 
nothing to bring home to either of them a 
knowledge of Wright's insolvency. It is 
said, however, that Mr. Hageman was their 
attorney, and as he was aware of the insol- 
vency of Mr. Wright, they must be presumed 
to have had knowledge of it also. But al- 
though parties are, in many eases, no doubt, 
bound by the acts "of their attorney, I am 
not aware of any rule of law, in virtue of 
which they are presumed to know all that 
he knows. Suppose that he does not com- 
municate his knowledge to them. But where 
is the evidence that Mr. Hageman had any 
knowledge of Wright's insolvency? I can 
find none. But it is further insisted, that in 
the case of these two judgments, the service 
of process was acknowledged by Wright, 
and that this is evidence of a design upon 
the part of the plaintiffs to obtain an undue 
advantage over other creditors. Nothing is 
more common when a suit is commenced, 
than to have the service of the summons ac- 
knowledged by the defendant. It saves the 
trouble and expense of having it served by 
the sheriff. The sheriff is the only one who 
has a right to complain of it. But it is said, 
the object of it was to gain time, so that a 
judgment might be obtained sooner than if 
the summons had been served by the sheriff. 
That this was not the object of it, however, 
is apparent from the fact that these judg- 
ments were not obtained until some twenty 
days after the plaintiffs were entitled to 
them. Let these judgments also be paid out 
of the fund in court. Rule made absolute. 
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Case No. 18,073. 

WRIGHT v. BLAKESLEE. 

[13 Blatehf. 421.] i 

Circuit Court, N. D. New York. June 20, 
1876.2 

Succession Tax. 

Under section 127 of the act of June 30, 1864 
(13 Stat. 287), where, under the will of a tes- 
tator who died before the act was passed, a 
person became beneficially entitled in posses- 
sion, after the act was passed, to real estate, 
upon the death of another person who died aft- 
er the act was passed, and who had by such 
will a life estate in such real estate, ndd, that 
such beneficial interest in possession was a suc- 
cession" conferred by such will, and was sub- 
ject,, under section 133 of said act, to a suc- 
cession tax. 

This was an action of assumpsit [by B. 
Huntington Wright against Levi Blakeslee] 
to recover the amount of a succession tax, 
paid under protest, assessed upon the assign- 
ors of the plaintiff. It was tried by the court 
without jury. 

RIsley, Stoddard & Matteson, for plaintiff. 

Richard Crowley, Dist Atty., for defend- 
ant. 

WALLACE, District Judge.. Section 127 of 
the act of June 30, 1864 (13 Stat 287), pro- 
vides, "that every past or future disposition 
of real estate, by will, deed or laws of de- 
scent, by reason whereof any person shall 
become beneficially entitled, in possession or 
expectancy, to any real estate, or the income 
thereof, upon the death of any person dying 
after the passing of this act, shall be deemed 
to confer on the person entitled by reason of 
any such disposition a 'succession,' and the 
term 'successor' shall denote the person so 
entitled; and the term 'predecessor' shall de- 
note the grantor, testator, ancestor, or other 
person, from whom the interest of the suc- 
cessor has been or shall be derived." Sec- 
tion 133 declares, that "there shall be levied 
and paid to the United States, in respect of 
every such succession as aforesaid, accord- 
ing to the value thereof, the following duties, 
viz.: Where the successor shall be the lineal 
issue, or lineal ancestor, of the predecessor, 
a duty at the rate of one dollar per centum 
upon such value." The assignors of the 
plaintiff were the children of Henrietta Hun- 
tington, a devisee under the will of her fa- 

i [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
2 [Reversed in 101 U. S. 174.] 
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ther, by reason of a provision in, his will sub- . 
stantially as follows: "In case my daughter 
Henrietta shall, at fche time of my decease, 
be feme covert, I give and devise unto my 
executors one other of the said equal parts or 
shares of the residue of my estate, in trust 
to receive the rents and profits, and apply 
the same to her sole and separate use during 
the term of her natural life, and, at her de- 
cease, if she shall leave issue her surviving, 
I devise the said share to her issue,, their 
heirs and assigns, in full and absolute pos- 
session." The testator died in 1846, said 
Henrietta being a feme covert. She died aft- 
er the passage- of the act These being the 
facts, the assessor insisted upon payment of 
a tax of one dollar per centum on the value 
of the succession. 

It seems very clear, that, by a past dispo- 
sition of real estate by will, the assignors of 
the plaintiff had a vested estate in expect- 
ancy during the life of their "mother, and, 
Upon her death, after the act was passed, be- 
came "beneficially entitled in possession" to 
the real estate. The concurrence of these 
conditions conferred on the issue a succes- 
sion, and made them successors, within the 
plain definition of section 127, The argu- 
ment for the plaintiff is, that the person cre- 
ating the estate, or from whom it is derived, 
must die after the passing of the act, to con- 
fer the succession defined. Such is not the 
language of the section. It suffices, if, by 
the death of any person dying after the pass- 
ing of the act, the devisee becomes benefi- 
cially entitled in possession to the estate. By 
the death of the mother, the children, who 
theretofore had an estate in expectancy, be- 
came beneficially entitled in possession. It 
seems equally clear, that, if the testator had 
died after, the passage of the act, the mother 
and children living, a tax as upon an estate 
in expectancy would have accrued against 
the children. In such case, under section 
129, the tax would have been apportioned be- 
tween the mother and children, and, if she 
had subsequently died, the act being still in 
force, a new succession tax upon the, value 
of her interest would have been payable by 
the children. The act is carefully framed, 
and the most comprehensive terms are em- 
ployed, to meet every case where a bene- 
ficial interest, either expectant or in posses- 
sion, devolves upon'a devisee. The language 
is so clear, and the conditions which consti- 
tute the definition of a "succession" and a 
"successor" are so plain and exact, that ar- 
gument drawn from other sections of the 
act is unavailing. The duty of one dollar 
per centum was due to the United States. 
The assessor properly added a penalty of 
fifty per centum, as a penalty for refusal to 
make return. Such penalty is imposed by 
the amendment made to section 118 by the 
act of March 2, 1867 (14 Stat 479), where the 
person who should make return wilfully neg- 
lects, or where such person refuses, to make 
return. A neglect to make return is not nee- 
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essarily wilful; a refusal is, or, at any rate, 
is, by the statute, made equivalent to, a wil- 
ful neglect. 

These conclusions are decisive against the 
plaintiff, and judgment is ordered for the 
defendant. 

[The judgment was reversed by the supreme 
court 101 U. S. 174.] 



Case No. 18,074. 

WRIGHT et al. v. COGSWELL. 

[1 McLean, 471.] i 

Circuit Court, D. Illinois. June Term, 1839. 

Affidavit to Hold to Bail— Sufficiency. 

1. An affidavit to hold to bail must be posi- 
tive, and the indebtment must be stated from 
the knowledge of the affiant. 

[Cited in Postley v. Higgens, Case No. 11- 

304; Nelson v. Cutter, Id. 10,104.] 
[Cited in Quarles v. Robinson, 2 Pin. 99.] 

2. An affidavit that the affiant was informed 
and verily believes the defendant is indebted to 
the plaintiffs is insufficient. 

3. The affiant must state more than the mere 
legal import, of the instrument on which the ac- 
tion is brought. 

At law. 

Mr. Johnson, for plaintiffs. 
Mr. Logan, for defendant 

MeLEAN, Circuit Justice. * This action is 
brought on a promissory note of $4,044,44. 
Before the writ was issued, James H. San- 
ford made an affidavit that he was informed 
and verily believed the defendant [William 
R. Cogswell] was justly indebted to the plain- 
tiffs [James Wright and others] in the just 
and full sum of $4,281.71, the same being the 
amount, including interest, of a pertain 
promissory note, &e., and that unless the de- 
fendant shall be held to bail, the amount of 
the judgment will be in danger of being lost. 
The statute of Illinois concerning bail pro- 
vides "that in all actions to be commenced in 
any court of record in this state and founded 
upon any specialty, bill or note in writing, 
or on the judgment of any court, foreign or 
domestic, and in all actions of covenant, 
&c. in which the plaintiff or other credible 
person can ascertain the sum due or dam- 
ages sustained, and that the same will be 
in danger of being lost, as that the benefit of 
whatever judgment may be obtained will be 
in danger unless the defendant or defendants 
be held to bail, and shall make affidavit 
thereof, the defendant shall be held to spe- 
cial bail," &c. 

A motion is made by the defendant's coun- 
sel to quash the bail bond, on account of the 
insufficiency of the affidavit The statute 
prescribes the terms on which a plaintiff is 

i [Reported by Hon John McLean, Circuit 
Justice.] 



entitled to special bail. An affidavit is re- 
quired, though the action may be founded on 
a judgment, or an instrument of the highest 
solemnity; and this affidavit must state the 
amount due or the damages sustained. A 
very strict rule has been observed in regard 
to affidavits to hold to bail in the king's 
bench. The rule has been somewhat less 
strict in the common pleas. 1 Sell. Prae. 104. 
In the ease of Pomp v. Ludvigson, Burrows, 
655, the court held that the affidavit must be 
as positive as the nature of the case admits." 
And in 3 Term R. 575, that the affidavit of 
indebtment is not good if made, "as appears 
by the account annexed." In Strange, 1226, 
it was decided that swearing to a belief of 
indebtment is not sufficient. In the common 
pleas (3 Wils. 154) it was decided that an 
affidavit which stated the circumstances of 
the cause of action, without specifying the 
amount due, was sufficient 

The affidavit in this case was not made by 
the party to whom the debt was due, but oy 
a stranger to the original transaction, who 
swears that "he is informed and verily be- 
lieves the defendant was justly indebted," 
&c. This oath was, probably, made by the 
affiant, from an inspection of the note on 
which the action is founded; and, perhaps, 
a correspondence with the plaintiff. Now it 
is fair to infer that the statute, in requiring 
an affidavit to hold to bail, intended more 
than a statement which any. one could make, 
on an inspection of the instrument on which 
the action is brought And the affidavit filed 
in this case is nothing more than this. The 
affiant is informed and believes, that the de- 
fendant is indebted to the plaintiff. His in- 
formation may. have been acquired from the 
plaintiff or from reading the note; and as in- 
debtment is the legal inference arising from 
the face of the note, the affiant might well 
say that he believed the defendant was justly 
indebted, &c. If any effect be given to the 
statute, the affidavit must contain something 
more than the belief of the affiant, founded 
upon the legal import of the obligation. The 
sum due must be stated positively and by a 
person who can swear from his own knowl- 
edge. The bail bond is set aside, on the 
ground that the affidavit is insufficient. 
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Case M"o. 18,076. 

WRIGHT v. DEKLYNE. 

[Pet a O. 199.] i 

Circuit Court, D. New Jersey. April Term, 
1816. 

Dismissal of Bill— Conclusiveness— Evidence— 

Declarations op Witness— Parol Evidence 

— Contradiction of Writing. 

1. The dismission of a bill in chancery, is not 
conclusive against the complainant, in a court 
of law, although the bill may have been brought 
for the same matter. 

[Explained and limited in Smith v. Kernoch- 

en, 7 How. (48 II. S.) 217.] 
[Cited in Cramer v. Moore, 36 Ohio St. 350; 

Tucker v. Harris, 13 6a. 1.] 

2. The decision of a court of competent juris : 
diction, directly upon the same point, is conclu- 
sive, whenever it may again come in question. 

[Cited in Sarchet v. The General Isaac Davis, 

Case No. 12,357.] 
[Cited in White v. Coatsworth, 6 N. Y. 143; 

Wyman v. Campbell, 6 Port. (Ala.) 219. 

Cited in brief in Gardner v. Buckbee, 3 

Cow. 126.] 

3. Declarations of a witness, cannot be given 
in evidence, except only, in answer to evidence 
of other declarations of the witness, inconsist- 
ent with what he had previously sworn to. 

[Cited in Coffin v. Anderson, 4 Blackf. 399. 
Cited in brief in Shaw v. Emery, 42 Me. 
61.] 

4. Parol evidence of the declarations of an 
auctioneer, contrary to the written terms of 
sale, is not admissible; but such evidence, as to 
the property intended to be sold by him, is prop- 
er. 

[Cited in Chouteau v. Goddin, 39 Mo. 249.] 

This was an action of ejectment, brought 
to recover a moiety of certain islands and 
flats in the river Delaware. The property 
was, in the year 1752, granted to three per- 
sons, of the name -of Watson, Bond and 
Salter; who held separate tracts of land, on 
the main land opposite to it In 1765, Salter 
conveyed one half of his main land, contain- 
ing 357 acres, and one half of his share of 
those islands and flats, to a man by the 
name of Pidgeon; and in 176S, he conveyed 
the other half, to Samuel Meredith. In 
April, 1767, Watson conveyed to his son, his 
share of the islands and flats; who in 1772, 
conveyed the same, to the aforesaid Samuel 
Meredith. In 1778, Meredith conveyed to 
the defendant the above mentioned tract of 
land, purchased from Salter, by the name of 
his plantation, by certain bounds; confining 
It on the side of the Delaware, by that river; 
also a lot, containing twelve acres, adjoin- 
ing; and also, all his share of the islands and 
flats, purchased from Salter and Watson. In 
1785, the defendant conveyed to Philip Nicklin, 
by way of mortgage, all the above property 
described, and bounded as in Meredith's deed 
to him. Sundry judgments having been ob- 
tained against the defendant, executions is- 
sued against him; which were returned by 
the sheriff, "levied on a plantation called 
'Meredith's Farm,' containing 350 acres, and 

i [Reported by Richard Peters, Jr., Esq.] 
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three other plantations adjoining," described 
by certain names and quantities of land, con- 
tained in each. The sheriff advertised the 
plantation, called "Meredith's Farm," for 
sale to the highest bidder; and the same 
was knocked off to the aforesaid Philip Nick- 
lin; to whom the sheriff made a deed for the 
same; and also for the aforesaid islands and 
flats. In 1792, Nicklin conveyed the said 
property, to the lessor of the plaintiff. 

The only question as to the title was; 
whether the islands and flats in dispute, were 
levied upon, under executions, and were ad- 
vertised and sold; it being admitted, by the 
defendant's counsel, that if they were, he 
had no title; and this question depended 
upon another, which was, whether the is- 
lands and flats, were to be considered, upon 
the evidence, to have been parcel of the 
plantation called "Meredith's Farm," when 
the levy was made. "To prove the affirma- 
tive of this proposition, the plaintiff examin- 
ed a number of witnesses, who stated; that 
the islands and flats were so considered, and 
that in one or two instances, where the de- 
fendant had offered Meredith's farm for 
sale, he had spoken of this property, as con- 
stituting much of its value. It was also 
proved, that previous to the issuing of the 
executions, under which this property was 
sold, the defendant had sent to Nicklin, to 
whom he was indebted, a list of his prop- 
erty, in order to satisfy him, that his debt 
was safe; in which, Meredith's farm, but 
not the islands, was mentioned. Other wit- 
nesses, on part of the defendant stated; that 
the islands and flats, were never considered 
as parcel of, or attached to the farm. That 
the farm was generally rented to one per- 
son, and the islands to another; and in no 
instance, were they ever leased to the same 
tenant. It was further proved by two wit- 
nesses, that after Meredith's farm was put 
up for sale, the sheriff was asked, whether 
the islands and flats were included; when 
he answered, that they were not, that he 
sold to low water mark; that this was 
publicly said, so that Nicklin might have 
heard It; although the witnesses could not 
swear that he did. It appeared by record, 
which was given in evidence, that the de- 
fendant had filed a bill, in the court of 
chancery of this state, against Nicklin ancT 
the lessor of the plaintiff; alleging that the 
property now in dispute, had not been tafcen 
in execution by the sheriff; that it was not 
sold to Nicklin; and that the deed, so far as 
it included the same, was procured by fraud; 
and praying, that it might be reconveyed. 
Upon a hearing of the cause, the court of 
chancery decreed a reconveyance of the 
property now in dispute; which decree, upon 
an appeal, was reversed, and the bill dis- 
missed. The petition of appeal, stated 
amongst other reasons for, a reversal, that 
the complainant had an adequate remedy at 
law, and consequently, that he was not en- 
titled to the aid of a court of equity; and 
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that even, if that court could entertain the 
cause, an issue should have been directed. 
The court of appeals assigned no reasons for 
the decree of reversal, and dismissal of the 
bill. 

It was contended by Williamson, Ewing 
& Wall, for the lessor of the plaintiff, that 
the decree of reversal "was conclusive in this 
cause, against the title of the defendant; 
and that it is not now competent for him 
to contend, that the property in dispute was 
not levied upon and sold; those points hav- 
ing been completely in issue, in the former 
suit, and decided against him by the court 
of appeals. They cited the cases noted be- 
low. = 

Stockton & Griffith on the other side, cit- 
ed a number of cases.3 

WASHINGTON, Circuit Justice. The de- 
cree of dismission, is not conclusive. The 
rule is admitted, that the decision of a court 
of competent jurisdiction, directly upon the 
same point, is conclusive; where the same 
point comes again in controversy, directly or 
collaterally. But what is the point directly 
decided by dismissing a bill in equity? noth- 
ing more than this, that the ease is not fit 
for the decision of that court; that the com- 
plainant, who must rest entirely upon the 
equity of his case, has not supported that 
claim, and therefore has not shown himself 
entitled to the aid of a court of equity; for 
which reason, he is turned out of that court. 
This dismission would be a bar to a new 
bill; because the same question must arise, 
viz. whether his case is such, as to entitle 
him to the relief of a court of equity. But 
in relation to a strictly legal title, the dismis- 
sion proves nothing for or against it. If the 
complainant seeks in a court of equity, to 
enforce a strictly legal title, when his reme- 
dy at law was plain and adequate, the dis- 
mission of his bill amounts to a declaration, 
that he has no equity, and the court no juris- 
diction; but it casts no reflection whatever, 
upon his legal title; it decides nothing in re- 
lation to it, and consequently can conclude 
nothing against it. If this be so, in ordinary 
eases, the doctrine acquires additional 
strength, in a case like the present; where 
the want of jurisdiction in the court of chan- 
cery, was one of the grounds for a reversal, 
stated in the petition of appeal. This peti- 
tion, together with the answer which was 
filed by the opposite party, constitutes the 
pleadings (if the term may be applied to such 
proceedings) of the appellate court; more 

2Amb. 756; Peake, Ev. 34, 36; 1 Salk. 
290; 3 Term R. 129; Cowp. 322; 2 Strange, 
960b; 1 Johns. Cas. 492; [Croudson v. Leonard] 
4 Cranch [8 U. S.] 436; 3 Hen. & M. 140 ; 2 
Bay, 454; Coop. Eq. 270; 1 Vera. 310; 2 
Munf. 162; Bull. N. P. 244; 3 Atk. 626; 2 
Brown, Pari. Cas. 396, 435, 443, 445; 9 Johns. 
614; 5 Johns. 430. 

a 1 Atk. 571: Park. 353; [Maley v. Shattuck] 
3 Cranch [7 U. S.] 488; 11 State Tr. 261; 
Peake, Ev. 71; 3 Term R. 639; Phil. Ev. 236. 



properly perhaps, it is the assignment of er- 
rors, and the plea to it. Now, if the court 
gives no reason for dismissing the bill, and 
the case stated in the pleadings, is to be re- 
sorted to, to ascertain what was the point 
directly decided by the court; how can this 
court say, that the title of the present de- 
fendant was decided; when another ground 
for a reversal was stated, which would have 
warranted such a decision? With a view to 
this principle, the sentence of a foreign prize 
court, which is ambiguous on the face of it, 
as to the ground of condemnation, is not re- 
garded in an action on a policy of insurance, 
on a question of warranty of neutrality. 
The reason is, that if the sentence may have 
proceeded, on any other ground than that 
of enemy's property, it establishes with cer- 
tainty, no fact, inconsistent with the asserted 
neutrality of the property insured. 

In the course of the trial, the defendant 
offered evidence to prove declarations of the 
sheriff, made prior to the sale, that he did 
not mean to sell the property now in ques- 
tion; and that the same had not been levied 
upon. The plaintiff admitted, that he meant 
to offer a deposition, to contradict some cir- 
cumstances stated by the sheriff, in his depo- 
sition, which occurred when the deed was 
executed. The particular declaration of the 
sheriff, now offered to be proved, was made 
a few days before the sale, in answer to en- 
quiries made by a person, who intended to 
become a bidder, in case the islands should 
be offered for sale. This evidence was ob- 
jected to. 1 Esp. 357; 5 Yes. 700; 5 Johns. 
426; 1 Mass. 69; Phil. Ev. 212; BulL N. 
P. 294; 2 Esp. N. P. 519. 

WASHINGTON, Circuit Justice. Declara- 
tions of a witness, cannot be given in evidence, 
except in answer to evidence of other dec- 
larations of the witness, inconsistent with 
what he had before sworn to. The evidence, 
which the plaintiff intends to offer, to con- 
tradict what the sheriff has sworn to, is not 
of this nature. It relates to a different trans- 
action, and does not import a contradiction 
of what that witness has sworn to, by dec- 
larations inconsistent with it. The declara- 
tions offered to be proved, by the defendant, 
relate to the sale, and the opposing evidence, 
proves no more, than that the two witnesses 
disagree as to some circumstances, which 
passed when the deed was executed. The 
evidence is therefore improper. 

It was contended by the plaintiff's coun- 
sel, in summing up: First, that upon the evi- 
dence in the cause, it appeared, that the 
property in dispute, was parcel of Meredith's 
farm, and as such, was levied upon and sold; 
second, that the evidence of the two wit- 
nesses, in relation to the declarations of the 
sheriff at the sale, that the property in dis- 
pute was not to be sold, were not to be re- 
garded, in opposition to the written terms of 
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the sale, winch stated, that Meredith's farm 
was to be sold. That such parol declarations 
should not be admitted, to control the im- 
port of the written advertisement and terms 
of sale. Sugd. 21; 1 H. Bl. 289; Peake, Ev. 
55; 2 Atk. 97. 

WASHING-TON, Circuit Justice (charging 
jury). As to the second point, the general 
rule of law is, that parol evidence of decla- 
rations of an auctioneer, to contradict the 
written terms of the sale, ought not to be ad- 
mitted; as it might introduce great uncer- 
tainty as to titles, derived under sales at 
auction. But the parol evidence given in 
this case, is perfectly consistent with the 
written notice, and the terms on which the 
sale was to take place. The advertisement 
states, that Meredith's farm was to be sold; 
but it does not state, that the whole tract 
would be cried off, at one time; and if the 
property in dispute be in fact, parcel of Mer- 
edith's farm, the sheriff had certainly a right, 
at the time of sale, to sell a part only, if he 
thought such part would be sufficient to sat- 
isfy the execution. If one thousand hogs- 
heads of sugar are advertised to be sold, 
surely the auctioneer may sell them in such 
lots, as. he is directed. But, if the purchaser 
should insist that he had purchased the 
whole, how can this fact be ascertained, ex- 
cept by evidence of persons at the sale; and 
in the absence of other evidence, what rea- 
son can exist why it may not be proved in 
that way? Such evidence, does not contra- 
dict, but is perfectly consistent with the writ- 
ten terms of sale. This is very different 
from the case where, for instance, the sale 
is advertised to be with warranty, and evi- 
dence offered of declarations by the auction- 
eer, that the sale was to be without war- 
ranty. 

As to the case upon the merits, it depends 
upon a single fact, to be decided by the 
jury; which is, whether the property in dis- 
pute was parcel of what was called "Mere- 
dith's Farm," at the time the levy was made 
by the sheriff. There are various ways, by 
which one parcel of land is distinguished 
from another; sometimes by names given to 
it, or by boundaries or situation. When the 
distinction is once made, the parcels con- 
tinue separate, whether they belong to differ- 
ent persons, or are owned by the same per- 
son. It is true, that -the owner may destroy 
the distinction, and consolidate both parcels 
in one, under one name.' By his acts, the 
two parcels may gain by reputation a com- 
mon name, so as to pass by deed or will, 
consistently with the intention of the grantor 
or devisor. But the mere act of cultivating 
the two parcels by the same owner, is not 
sufficient of itself to make one parcel part of 
the other. 

What then have been the acts of the differ- 



ent persons, who have become successively 
owners of Meredith's farm, and of the prop- 
erty in dispute? Watson, Bond and Salter, 
were originally separate proprietors of a 
farm in this state, adjoining each other, and 
extending to the river Delaware. They aft- 
erwards appropriated to themselves, as ten- 
ants in common, certain islands and flats, 
containing about 90 acres in front of their 
farms, in the river, and separated by an in- 
considerable flow of the river from their 
farms. Salter conveyed one half of his plan- 
tation to one Pidgeon, and the other half to 
Samuel Meredith, by certain boundaries, ex- 
tending to the river, and containing a certain 
number of acres. In the same deeds, he also 
conveys one half of his shard of the islands 
and flats to Pidgeon, and the other to Mere- 
dith; describing this property by its only ap- 
propriate names, as "islands" and "flats." 
Watson, af terwards, conveyed his third part 
of these islands and flats, to Meredith. Thus, 
Meredith became entitled to a tract of land, 
distinguished as a plantation, as containing 
a certain number of acres, and separated 
from the islands, by a line running to low 
water mark. He conveyed the whole to the 
defendant, distinguishing in like manner, the 
plantation and the islands. In the year 1786, 
the defendant mortgaged the whole of this 
property to Nicklin, the purchaser at the 
sheriff's sale, in which the same distinction 
is preserved. It is also to be remarked, that 
the defendant always kept them distinct, 
renting the farm to one tenant, and the is- 
lands and flats to another to be used as a 
fishery. The sheriff, in the year 1788, levied 
his execution on Meredith's farm, and the 
jury are to say, whether, at that or at any 
other time, the islands had become parcel of 
that farm. So far as the documentary evi- 
dence goes, there is not the slightest ground 
for asserting, that they had. Throughout, 
Meredith's farm, has been described as a 
plantation, bounded by certain lines, exclud- 
ing the islands, and containing a precise 
number of acres. The property in dispute, 
was in like manner described, as islands and 
flats. 

As to the parol evidence "offered by the 
plaintiff, to prove that the Islands were con- 
sidered as parcel of Meredith's farm, which 
is contradicted by evidence of the same na- 
ture, on the other side, the court give no 
opinion. But they will remark, that all such 
evidence, when opposed to the written docu- 
ments, which have been laid before the jury, 
should be listened to with caution; the one 
may be founded upon conjecture and misap- 
prehension, the other cannot deceive. 

Verdict for defendant 
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Case No. 18,077. 

WEIGHT v. FILLEY. 

[1 Dill. 171; i 4 N. B. R. 610 (Quarto, 197); 5 
"West. Jur. 212; 3 Leg. Gaz. 230.] 

Circuit Court, E. D. Missouri. Oct Term, 
1870. 

Bankruptcy — Intent to Prefer — Consent to 
Judgment and Levi-. 

Where an actual intent to give a preference is 
negatived, mere honest inaction on the part of 
an insolvent debtor who is sued on a just debt, 
and whd allows judgment to go against him, 
and his property to be levied on, is not an act 
of bankruptcy within the thirty-ninth section of 
the bankrupt act [of 1867 (14 Stat. 536)]. 

[Cited in Wilson v. City Bank of St Paul, 
17 Wall. (84 U. S.) 480.] 

Wright was proceeded against in the dis- 
trict court for the Eastern district of Mis- 
souri, by Eilley, a creditor, under the thirty- 
ninth section of the bankrupt act. The act 
of bankruptcy charged was, that Wright had 
"suffered his property to be taken on legal 
process with intent to give a preference." 
To establish this the creditors relied on the 
fact that Wright was indebted to one Carr 
on two promissory notes, had been sued by 
Carr on one of them, had made default and 
allowed judgment to pass against him, and 
certain land to be seized and sold on the 
execution issued thereon. The testimony 
of Wright on the hearing in the bankruptcy 
court showed that he had no defence to the 
note. He says, inter alia: "I did not see 
Carr before he brought suit. I forgot the 
suit, being out of town the time it was to 
come off. After he got judgment I endeav- 
ored to settle the matter with Carr. He 
brought suit on the other note, to which I 
put in a defence and which is still pending. 
After judgment I tried to get Carr to wait 
on me, and to effect a compromise with him 
to prevent my property from being sold un- 
der his execution, but he would not consent. 
I had no desire or intention to give Carr any 
preference, or to prevent my property be- 
ing distributed under the bankrupt act." 
The evidence fairly negatived any actual 
design on the part of Wright to give Carr a 
preference or to defeat or delay the opera- 
tion of the bankrupt act. Wright was not a : 
banker, merchant, trader, or manufacturer. 
The district court (Judge Krekel sitting in 
the place of Judge Treat) adjudged Wright 
to be a bankrupt. To reverse the order 
Wright filed the present bill in this court 
under the second section of the bankrupt 
act, and the matter was argued before MIL- 
LER, Circuit Justice, at the October term, 
1870. 

Dryden, Lindley & Dryden, for Wright 
Samuel S. Boyd, for Pilley. 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



MILLER, Circuit Justice This is a bill 
in chancery filed in the circuit court for the 
districts of Missouri to obtain a review and 
reversal of the order of the district court 
declaring the complainant to be a bankrupt. 
The parties waived all question, whether 
this is the proper mode of obtaining a re- 
view of such an order, and desire the circuit 
court to pass on the merits of the case. 

The complainant was declared a bankrupt 
at the suit of his creditors, and the only 
ground on which the order can be sustained 
is, that he suffered a judgment for a small 
amount to be obtained against him, on which 
an execution was issued and levied on some 
of his property. 

It seems clear that the complainant was 
quite poor, and that it might have given him 
serious inconvenience to have paid a lawyer 
to prepare his papers for voluntary bankrupt- 
cy or to have given security for the fees in 
such a proceeding. The debt on which the 
judgment was procured was a real debt, was 
due and unpaid, and he had no defence 
against it There is not the least reason to 
suppose that he desired to give the creditor 
who got the judgment any preference or ad- 
vantage over his other creditors, or that he 
in any manner whatever suggested or en- 
couraged the suit or the levy of the* execu- 
tion. It is therefore clear that the order of 
bankruptcy can only be sustained on the 
ground that he did not go into voluntary 
bankruptcy when he was sued, and that his 
failure to do so when he was unable to meet 
his debts was itself an act of bankruptcy. 

I have read the opinions of several emi- 
nent district judges asserting this doctrine 
as essential to the due administration of the 
bankrupt law ?> and have the highest respect 
for these judges and especially for the one 
who made this order, and I .have held up 
this case to see if I could bring my mind 
to its adoption. But I cannot satisfy myself 
that mere honest inaction in a poor man, 
when his creditor seeks lo make by law 
a just debt, is itself an act ot bankruptcy, 
and if congress means that, they must so far 
as I am concerned, say it in plainer terms 
than are to be found in the present law. 

Let a decree be entered reversing the order 
of bankruptcy rendered in the district court. 
Ordered accordingly. 

NOTE. In the opinion delivered by the dis- 
trict judge in this ease, he placed his judgment 
upon the ground that it was the legal duty 
of a debtor, who knows himself to be insol- 
vent, when sued upon a just debt which will 
result in a judgment, that if enforced will give 
that creditor a preference, to go into voluntary 
bankruptcy, and that if he fails to do so and his 
property is seized, this is "suffering it to be 
taken on legal process," and the intent to give 
a preference, or to defeat the bankrupt act will 
or should be inferred from the mere failure to 
comply with his legal duty, or from the circum- 
stances connected with his situation. See Van- 
derhoof's Assignee v. City Bank of St. Paul 
[Case No. 16,842]; Linkman v. Wilcox [Id. 
8,374]; Giddings v. Dodd [Id. 5,405]. 
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Case Mo. 18,078. 

WRIGHT et al. v. FIRST NAT. BANK. 

[8 Biss. 243; 18 N. B. R. S7; 6 N. Y. Wkly. 
Dig. 543; 18 Alb. Law J. 115; 2 Nat. Bank 
Cas. (Browne) 138; 10 CM. Leg. News, 348; 
6 Reporter, 229; 26 Pittsb. Leg. J. 11.] i 

Circuit Court, D. Indiana. July 15, 1878. 

Usurious Interest — Recovery by Assignee in 
Bankruptcy". 

1. An assignee in bankruptcy is the "legal 
representative" of the borrower within the 
meaning of the thirtieth section of the national 
banking act [13 Stat. 108], and as such can 
maintain an action to recover back usurious in- 
terest paid, as provided for by said act. 

[Cited in brief in Lafountain v. Burlington 
Sav. Bank, 56 Vt. 334.] 

2. The right of action given by said section 
is a "claim" or "debt" which passes to the as- 
signee. 

3. Though such action is to recover a penalty, 
it is distinguishable from actions for damages 
growing out of mere torts to the bankrupt's per- 
son. 

[Action to recover the penalty for taking 
usurious, interest, brought by Arthur L. 
Wright and Henry H. Woollery, assignees 
of Francis J. Randolph, Frank Wright, and 
Ebenezer Nutting, bankrupts, against the 
First National Bank of Greensburg.] 2 

Coffroth & Stewart, Baker, Hord & Hen- 
dricks, and Dye & Harris, for plaintiffs. 
McDonald & Butler, for defendant 

GRESHAM, District Judge. The declara- 
tion alleges that the defendant has reserved, 
taken and received usurious interest from 
the bankrupts. The action is brought to re- 
cover double the amount of interest thus 
paid, and is based upon the thirtieth section 
of the national banking act, which reads as 
follows: "Every association organized un- 
der this act may take, receive, reserve and 
charge on any loan * * * interest, at the 
rate allowed by the laws of the state or ter- 
ritory where the bank is located, and no 
more; except that where by the laws of any 
state a different rate is limited, for banks of 
issue organized under state laws, the rate 
so limited shall be allowed for associations 
organized in any such state, under this act. 
And when no rate is fixed by the laws of 
the state or territory, the bank may take, 
receive, reserve, or charge a rate not exceed- 
ing seven per centum. * * * And in case 
a greater rate of interest has been paid, the 
person or persons paying the same, or their 
legal representatives, may recover back, in 
any action of debt, twice the amount of in- 
terest thus paid, from the association taking 
or receiving the same." 13 Stat. 108. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 6 N. T. Wkly. 
Dig. 543, and 26 Pittsb. Leg. J. 11, contain only 
partial reports.] 

2 [From 18 Alb. Law J. 115.] 

30 Fed.Cas.— 43 
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The defendant demurs to the declaration, 
on the ground that the plaintiffs, as assign- 
ees in bankruptcy, have no legal capacity to 
prosecute the action. This is the only ques- 
tion presented by the demurrer. 

The right of action given by this section 
is penal. Tiffany v. National Bank, 18 Wall. 
[85 U. S.] 409. In the absence of a statute 
authorizing it, a right to a penalty cannot be 
assigned, nor, a right of action for a tort. 
Gardner v. Adams, 12 Wend. 297. The de- 
fendant exacted and received usurious inter- 
est. Had the bankrupts remained solvent, 
they might have prosecuted an action for 
double the amount of interest paid. Unless 
the right of action has been barred, it yet 
exists, either in the bankrupts or their as- 
signees. It is insisted that because the 
bankrupts could not have sold or transferred 
the right of action, if they had remained 
solvent, that, therefore, their assignees have 
no legal capacity to prosecute the suit. 
Tiffany v. National Bank, supra, was an ac- 
tion by a trustee, to recover the penalty giv- 
en by the statute. The plaintiff recovered, 
but his capacity to maintain the action 
seems not to have been directly raised. In 
the case of Crocker v. First Nat Bank [Case 
No. 3,397], the precise-question raised by this 
demurrer was considered, and it was held 
by Dillon, J., that the assignee was the 
"legal representative" of the borrower with- 
in the meaning of the banking act, and as 
such could maintain the suit whether the 
right of action vested in the assignee under 
the bankrupt law or not. 

In Tiffany v. Boatman's Institution, IS 
Wall. [85 U. S.] 375, the assignee in bank- 
ruptcy was allowed to recover usurious in- 
terest, which had been paid by the bankrupt 
in violation of the statutes of Missouri. 

In Meech v. Stoner, 19 N. Y. 26, it was 
held that an assignee could maintain an ac- 
tion to recover money lost at faro, under a 
statute which gave the right of action to 
the loser. See, also, Carter v. Abbott, 1 
Barn. & C. 444, and Gray v. Bennett, 3 
Mete. [Mass.] 522. In this last case, the as^ 
signee of the insolvent debtor was allowed 
to recover three-fold the amount of usurious 
interest paid to the defendant, that being 
the amount allowed by the Massachusetts 
statutes. This is a well-considered case. 

In Bromley v. "Smith [Case No. 1,922], it 
was held by Miller, District Judge, that the 
assignee could not maintain an action to re- 
cover the penalty given by the statute. And 
it seems to be conceded that in the case of 
Barnett v. Muncie Nat. Bank [Id. 1,026], in 
the circuit court of the United States for the 
Southern district of Ohio, a similar ruling 
was made by Justice Swayne, and the late 
Circuit Judge Emmons, in an oral, but un- 
reported opinion. To the same effect is 
Nichols v. Bellows, 22 Vt. 581. 

The bankrupt act (Rev. St. §§ 5044-5047) 
vests in the assignee for the creditors the 
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entire estate of the debtor— everything of 
beneficial interest passes by the deed of as- 
signment, except certain necessary exemp- 
tions -which are intended to protect the bank- 
rupt and his family from temporary dis- 
tress. 

It is true that rights of action for torts to 
the debtor's person, such as assault and bat- 
tery, false imprisonment, malicious prosecu- 
tion, libel and slander, do not pass to the 
assignee. While it must be conceded that 
under the decision of the supreme court, this 
is an action, in part at least, to recover a 
penalty, yet there are reasons why claims of 
this kind should vest in the assignee ■which 
do not apply to rights of action for damages 
growing out of mere torts to the debtor's 
person. In the right of action given by the 
banking act the bank exacts and receives 
from the borrower more than the law allows 
as a fair compensation for the use of its 
money. In this illegal way, the bank gets 
into its possession part ot the borrower's 
estate, money which should go to the cred- 
itors of the bankrupt borrower. This de- 
mand and receipt of illegal interest by the 
bank may have materially contributed to the 
bankrupt's downfall. The recovery allo'wed 
by the thirtieth section of the act is "in any 
action of debt." 

If the assignees are not the "legal repre- 
sentatives" of the bankrupt within the 
meaning of the thirtieth section of the bank- 
ing act, and the right of action never passed 
to them under the bankrupt act, then, un- 
less the suit has been barred, the bankrupts 
may sue for and recover the money for their 
own benefit, when, perhaps, they have al- 
ready received their full exemptions and 
have been discharged from all their obliga- 
tions. 

As between the bankrupts and their cred- 
itors, this would be unjust, and such a re- 
sult is not easily reconciled with the chief 
object of the bankrupt law, which is the 
equal distribution of the insolvent debtor's 
entire estate amongst all his creditors. 

In Gray v. Bennett, supra, "it is very 
clear," say the court, "that if a creditor of 
the insolvent debtor should attempt to prove 
a note under the commission, it would be 
the duty of the assignee to reduce the 
amount, if usurious intereat had been taken 
on it, or was reserved in it, and in this man- 
ner the creditors would be benefited by such 
reduction. Why should they not have the 
advantage of it where the debtor was paid 
the usurious demand, prior to the insolvency 
and within the time limited by the statute 
for recovering it?" 

I think the assignees are the "legal rep- 
resentatives" of the bankrupts within the 
meaning of the thirtieth section of the bank- 
ing act; and that the right of action given 
by that section is a "claim" or "debt" which 
passed to the assignees under the provisions 
of the bankrupt law. Demurrer overruled. 



Case No. 18,079. 

. WRIGHT v. FULLERTON. 

[2 Eiss. 33G; i 3 Am. Law T. Rep. U. S. Cts. 
124; 2 Chi. Leg. News, 301.] 

Circuit Court, N. D. Illinois. June, 1S70. 

Bond to Convey Land — Laches is Enforce- 
ment. 

1. A bill in equity cannot be maintained upon 
a bond for the conveyance of real estate execut- 
ed and delivered more than twenty years pre- 
viously, the obligor having soon afterwards re- 
pudiated its obligation and thenceforth treated 
the land as his own and the complainant hav- 
ing in the meantime made no effort to enforce 
his rights. 

2. The fact that he considered the bond 
worthless, did not suppose that he could col- 
lect anything from the defendant, and was not 
aware that he had any rights under it until ad- 
vised by counsel, do not form a sufficient ex- 
cuse for his laches. 

3. Seymour v. Freer, 8 Wall. [75 U. S.] 202, 
distinguished: in that case both parties con- 
tinued their relations under the contract, where- 
as, in this case one of them denied the claim of 
the other. 

This was a bill filed by the complainant to 
enforce his equitable rights under a bond 
made by the defendant to one Albert Shop- 
hard, dated October 31, 1835, in the penal 
sum of ?441, with a condition concerning the 
conveyance of three certain tracts of laud 
therein described. The bond was assigned 
by Shephard to the complainant on the 4th 
of March, 1S36. The controversy covered 
two tracts of land in Cook county, Illinois: 
The E. y 2 of the N. E. % of Sec. 32, T. 3S, 
N. R. 14, E. of 3d P. M., entered by Abner 
Lane; and the W. V-> 'of the same section, en- 
tered by Albert Shephard; the certificates for 
each having been assigned to the defendant 
in Tune, 1835. Also one tract of land in Mil- 
waukee county, Wisconsin, the S. W. V± of 
Sec. 17, T. 7, N. R. 22, E. of 4th P. M., enter- 
ed by Shephard, and conveyed to defendant 
by deed October 31, 1835. Patents were duly 
issued by the United States on each of these 
entries, the purchase money being paid by 
defendant. The condition of the bond was as 
follows: "Whereas said Shephard has ex- 
ecuted three notes to said Fullerton, as fol- 
lows, to-wit: one dated June 27, for $100", 
payable one year from date, with interest at 
the rate of twelve per cent.; one for ?100 
dated August 22, 1S33, payable one year after 
date, with like interest; and one for $70.30, 
dated July 1, 1835, payable one year from 
date, with like interest, it being one-half the 
purchase money advanced by the said Fuller- 
ton for the purchase of (the foregoing tracts 
of land). Now, upon the payment of said 
notes as aforesaid, the said Fullerton agrees 
to execute to said Shephard a conveyance of 
one undivided half of said lots of land, or in 
case said lots of land shall have been sold, 
to pay said Shephard one-half the proceeds." 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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This bond was signed and duly acknowl- 
edged by the defendant On the 24th of June, 
1836, the defendant sold one undivided half 
of the Milwaukee land for four drafts on New 
York for ?1800, each payable at four, nine, 
twelve and eighteen months, respectively. 
Only one of these drafts— the first— was ever 
paid. When the first note named in the bond 
became due, the defendant said the amount 
was tendered by the complainant, and re- 
fused. After the last note fell due— some 
time in the fall of 1836— the complainant de- 
clared that tender was made of the whole 
amount due, and refused. The defendant de- 
nied this. The only reasons given why the 
tender was refused on the part of the com- 
plainant were, because the defendant demand- 
ed twenty-five per eent. interest; on the part 
of the defendant, because the whole amount 
was not paid at maturity. The only other 
transaction the defendant and the complain- 
ant appear to have had with each other after- 
wards, was this: In 1835 they and one Royal 
Stewart and Grant Goodrich, for the sum of 
$35,000, purchased block 1 of the original 
town of. Chicago. They paid one-fourth of 
the purchase money, and gave a mortgage on 
the block for the balance. They then sold 
lots, and made considerable improvements on 
the property. They were unable to pay the 
balance, and the mortgage was foreclosed, 
and the property lost. Those who had pur- 
chased lots from them made reclamations for 
the money, etc., they had paid. Stewart and 
the complainant left Chicago, and the defend- 
ant and Goodrich had to compromise and set- 
tle these claims. A litigation of several years 
standing grew out of the failure of the par- 
ties to make titles to lots which they had 
sold, and this was maintained and finally set- 
tled by the defendant and Goodrich alone- 
Stewart and the complainant being residents 
of other states. In the meantime the com- 
plainant never moved in the matter of this 
bond, nor made any claim in relation to it 
until the bill was filed on the 22d of August, 
3856, just twenty years from the maturity of 
the last note named in the bond. During all 
this time the defendant exercised control and 
ownership over the land, and paid the taxes. 
The reasons stated by the complainant for 
this long delay in prosecuting the claim set 
forth in his deposition as follows: He consid- 
ered the bond worthless; he was told nothing 
could be collected from the defendant in 1840, 
1841, and "along in those years;" that the 
defendant had put his property out of his 
hands; that the bond did not set out the state 
in which the lands were situate, and he did 
not know he had any rights till advised by 
counsel just prior to filing the bill. 

Doolittle & Morris, for complainant. 
Beckwith, Ayer & Kales, for defendant. 

DRUMMOXD, Circuit Judge. Perhaps the 
fair inference from the facts is, that Shep- 
hard had attended the sales of the lands, and 



had made selections, or had done something 
else in relation to the land, or for the defend- 
ant, in consideration of which, while the lat- 
ter had paid all the purchase money, he 
agreed that the complainant might have one- 
half of the land, on reimbursing him one-half 
of the purchase money, with a certain inter- 
est. Shephard himself, though he appears to 
be living, was not a witness in the case, and 
the proof as to the particular circumstances 
of the arrangement between Shephard and the 
defendant seems to be confined almost en- 
tirely to the documentary evidence, viz.: the 
bond itself, and the assignments and convey- 
ances affecting the land. 

Giving to these documents the construction 
most favorable to the complainant, I am of 
the opinion that he has slept too long upon 
his rights to permit him now to call upon a 
court of equity to enforce them'. He was 
clothed with the equities of Shephard under 
the bond, on the 4th of March, 1836, more 
than twenty years before he filed his bill. 
Conceding that he stood in all respects in the 
place of Shepard, then upon payment of the 
notes as they fell due, he was entitled to a 
conveyance of one-half of the land, or if sold, 
to ane-half of the proceeds. Taking either 
aspect of the case, as presented in the evi- 
dence, the result must be the same. If it be 
true that when the first note fell due pay- 
ment was tendered by the complainant and 
refused, that was a denial of the right of the 
complainant pro tanto, under the contract. 
If, in the fall of 1836, the whole amount due 
on the three notes of Shephard was tendered 
and refused, that was a denial of the whole 
contract. Then, if we take the- statement of 
the complainant, denied by the defendant, as 
true, in the fall of 1836 he knew that the de- 
fendant, from some cause, repudiated the 
obligation of the contract. Whether, on this 
hypothesis, the first and only payment on 
the sale of the undivided half— which the de- 
fendant claims was his own half— of the Mil- 
waukee land, was at that time made, we do 
not know, but the complainant then had no- 
tice that the defendant repudiated his claim 
under the contract. Being thus met by the 
defendant, he submitted to that repulse with- 
out a motion to enforce it, for nearly twenty 
years. It is a fair inference, I think, that he 
acquiesced in the action of the defendant 
Whatever view, therefore, we may take of 
the legal status of the parties under the facts, 
in 1836 a claim was made on one side, and 
refused or resisted on the other, and so, with- 
out a word further, the matter rested till Aug. 
22, 1S56. 

The inference becomes irresistible "when 
connected with circumstances already men- 
tioned, and with others which may be re- 
ferred to. The defendant treated the land 
thenceforth as his own, paiu the taxes, dis- 
posed of some portion, has always retained a 
part of it down to the present time, and dur- 
ing all the time has been a resident of Cook 
county, Illinois, while the complainant in 
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1835 and 1836, and for a few years after- 
wards, was also a resident of Cook county, 
and then removed to Racine, "Wisconsin, 
where he has ever sinee resided. Shortly aft- 
er 1836, real estate greatly depreciated in 
value here, and so continued for several 
years. In 1856, when the bill was filed in 
this case, land had greatly risen in value. In 
addition to all this, the purchasers of block 
one in the original town of Chicago, of whom 
the complainant and defendant were two, 
had sold several lots of that block, and had 
received considerable sums of money, amount- 
ing to some thousands of dollars— a large part 
of which had been put in improvements on 
the block, and when, having lost all under 
the mortgage given to secure the three-fourths 
of the purchase money, they were called on 
to refund sums that had been paid them, 
the complainant was not here, and therefore, 
as years passed by, and nothing was said or 
even hinted by him of the bond of October 
31, 1835, it is not impossible that his non-ac- 
tion may have been the result, in part at 
least, of the complications growing out of 
the liabilities Incurred in relation to bloek 
one, and of the fear, if any claim were made 
under that, he might be met with a counter- 
claim. However this may be, the complain- 
ant rested till the statute of limitations had 
run against the notes to Shephard and the 
bond of the defendant, and having been silent 
so long, he cannot be heard now. 

It has been said by the complainant's coun- 
sel, that this case is similar to the case of 
Seymour v. Freer, decided by this court [un- 
leported], and afterwards affirmed by the su- 
preme court of the United States (8 Wall. [75 
U. SJ 202). In some respects this case is like 
that, but if it were conceded that in substance 
the nature of the contract was the same, it 
must be borne in mind that the supreme 
court put the decision in Seymour v. Freer on 
the ground that nothing had ever been waiv- 
ed or lost by Price under the original con- 
tract. The language of the opinion of a ma- 
jority of the court is: "The devisees might 
have held the property, and denied that, un- 
der the circumstances, the trust subsisted any 
longer. If Price aequiesced, his rights would 
have been at an end. Price might also have 
expressly or tacitly abandoned his claim. 
This would have worked the same result. 
Both parties might have concluded to con- 
tinue their existing relations. * * * Was 
either of the alternatives adopted, and if so, 
which one? This is the turning point in the 
ease." And because the court was of opinion 
that both parties continued their existing re- 
lations, the original contract was held to gov- 
ern their rights. If that were true here, the 
decision would necessarily be the same, but 
it is because one of the parties here signified 
his purpose to deny the claim under the orig- 
inal contract, and the other submitted there- 
to for nearly twenty years, that this court 
must treat the contract as the parties them- 
selves treated it— as obsolete. 



I have not referred to the circumstance of 
the case having been permitted to stand in 
court for so many years without action, even 
after the bill was filed, because this may have 
been with the acquiescence of the defendant 
or his counsel. 

The bill will be dismissed. 

NOTE. This case was appealed to the su- 
preme court, and the decree below affirmed by 
a divided court, no opinion being filed, and the 
case not reported. Courts of equity will not 
aid in enforcing stale claims where the party has 
slept upon his rights. Piatt v. Vattier, 9 Pet. 
[34 U. S.] 405; Hawley v. Cramer, 4 Cow. 717; 
McKmght v. Taylor, 1 How. [42 U. SJ 161; 
Bowman v. Wathen, Id. 189. The lapse of 
twenty years ordinarily operates as a bar to a 
suit in equity connected with the recovery of 
land. - Varick v. Edwards, 1 Hoff. Ch. 3S2; 
Pipher v. Lodge, 4 Serg. & R. 310. As to when 
a vendee may bring his bill for specific perform- 
ance, and what laches will stop him, consult 
Peters v. Delaplaine, 49 N. Y. 362. 



Case No. 18,080. 

WRIGHT v. GEORGETOWN. 

[4 Cranch, C. C. 534.] i 

Circuit Court, District of Columbia. March 
Term, 1835. 

Change of Stkeet Gkade— Action for Damages 
— Defenses — Pijoceedixgs bx Inquisition. 

A subsequent inquisition is no bar to the 
plaintiffs special action upon the case for a 
cause of action which accrued before the in- 
quisition. The power to regulate streets, given 
by the act of 1805, applies only to streets open- 
ed or extended by virtue of that act. The in- 
quest must be taken before a magistrate or of- 
ficer. The justice must certify that he sum- 
moned the jurors, and that they were sworn. 
The jurors must certify that they made the in- 
quest. The party to be affected by the inquest 
must be notified. 

[Cited in City of Topeka v. Sells, 48 Kan. 
520, 29 Pae. 609.] 

This was a special action upon the case [by 
Matthew Wright] for damages to the plain- 
tiff's dwelling-house, by graduating the street 
and raising the earth so as to obstruct the 
plaintiff's entrance, &c. The declaration^ 
which was drawn by Mr. Jones, consisted of 
two counts; the first of which stated, in sub- 
stance, that the plaintiff was seized in fee of 
a messuage and tenement, in Georgetown, D. 
C, fronting on Causeway street, which, long 
before the injury now complained of, had 
been regulated and improved, so as to admit 
of convenient access, ingress, egress and re- 
gress to and from the said messuage and 
tenement and the said street; and to leave 
the ground-floor of the dwelling-house on a 
convenient level above the level of the street; 
the regulation and level of which street, the 
defendants, at the time aforesaid, and before 
and always since, had no lawful right to 
change and alter, so as to obstruct such ac- 
cess, &c; yet the defendants afterward, un- 
lawfully and wilfully, against the will of the 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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plaintiff and without any lawful warrant, 
power, or authority, caused the regulation 
and level qf the said messuage and tenement 
to be changed and altered and the said street 
all along the front of said messuage and 
tenement, to be raised and filled up and em- 
baDked with earth, to a great height, name- 
ly, fifteen inches above its proper level as 
before laid out, regulated, and levelled by 
public authority and the acts of said defend- 
ants, so aa to impede and obstruct all ac- 
cess, &c, and to render the dwelling-house 
untenantable and uninhabitable for one year 
and upwards, to the great nuisance, &c, of 
the plaintiff and his tenants; by reason 
whereof the plaintiff was obliged to raise the 
ground-floor fifteen inches above its former 
level, and to make other works and repairs, 
&c, at the expense of §600, and lost the rents 
and profits, &c, to the damage of the plain- 
tiff $2,000, &c. The second count stated that 
the damage was done without compensation 
as required by the act of congress. 

The defendants pleaded 1st. In substance, 
that the plaintiff is concluded by the verdict 
of the jury, held under the town charter, and 
that the sum, there awarded, was tendered 
to, and refused by, the plaintiff. 2d. That 
the plaintiff's house was built before the 
street was graduated, and therefore no in- 
jury, 3d. Not guilty. 

Mr. Jones, for plaintiff, prayed the court 
to instruct the jury that the matter of the 
plea is no defence to this action. 

Mr. Dunlop, for defendants, contra, con- 
tended that the inquisition is conclusive, and 
cited the Maryland charter of Georgetown 
(1797, chapter 6); Act Gong. March 3, 1805 
(2 Stat. 332); Davis' Laws'D. G. 171; Act 
Cong. March 3, 1809 (2 Stat 537); Davis' 
Laws D» O. pp. 195-197, § 4; and the ease of 
Gozler v. Georgetown, 6 Wheat. [19 TJ. S.'j 
596. 

Mr. Jones, contra. The act of congress of 
March 3, 1809, § 4 (2 Stat. 537), authorizes 
the regulation only of those streets which, 
either under the powers given by that act or 
by previous acts, the corporation might 
thereafter open or extend. This was an old 
street fWater street), and had been twice 
regulated, and had been built upon for many 
years. The justice and the jury had no au- 
thority in this case under that act. It is said 
that if they had, this court has not. But in 
Pritchard v. Georgetown [Case No. 11,437] 
(December, 1819), it was decided that this 
court had the jurisdiction; therefore the jus- 
tice and jury had not. There is no law that 
ousts tlys court of its jurisdiction. This is 
not taking private property for public use. 
The damage was done before the inquisition, 
and therefore the plaintiff has not lost his 
common-law remedy. By the fourth section 
of .the act of 1809 (2 Stat. 537), the justice and 
twelve jurors are to be corporators and the 
authority is confined to the precise ease men- 
tioned in that section. The act of Maryland 
of 1797 (chapter 6) did not give the right to 



open and extend streets, but only to make 
by-laws for the graduation and levelling of 
existing streets. The act of Maryland of 
1789 only gives the corporation the power to 
survey and ascertain the streets, lanes, and 
alleys of the town and its additions, and 
they could not survey, lay out, or alter any 
new street except upon the application and at 
the expense of the proprietor through whose 
ground it should run; and no street was to 
be extended through the ground of any per- 
son without his consent. The act of congress 
of March 3, 1805, § 12 (2 Stat. 332), authorizes 
the corporation, "to open, extend, and regu- 
late streets within the limits of the said town; 
provided they make to the person or persons 
who may be injured by such opening, exten- 
sion, or regulation, just and adequate com- 
pensation, to be ascertained by the verdict of 
an impartial jury, to be summoned and 
sworn by a justice of the peace of the coun- 
ty of Washington, and to be formed of twen- 
ty-three men who shall proceed in like man- 
ner as has been usual in other cases where 
private property has been condemned for 
public use." 

Mr. Jones contended that the acts of 1805, 
and 1S0Q, are applicable to the same cases; 
and that the compensation was to be as- 
certained before the street could be regu- 
lated; and therefore that the plaintiff was 
not bound by the inquisition. In all eases of 
ad quod damnum, the damages are to be 
first ascertained; and it is usual to give 
notice to the party to be affected by the con- 
demnation; and in the warrant to describe 
the property intended to be taken. In the 
present case, the warrant is not directed to 
anybody. The jury was sworn to ascertain 
what damage has been done to the property 
holders on Water street between Congress 
and Washington streets. There is no certifi- 
cate of the justice that this is the inquisition. 
The certificate of the jurors is not sufficient. 

Mr. Key. in reply. No warrant was re- 
quired by law. The justice might have sum- 
moned the jury ore tenus. But he issued a 
blank summons, and the inquisition states 
that "We, A r B, C, &c, jurors duly sum- 
moned, as appears by the warrant hereto an- 
nexed," &c. The jury describe particularly 
the property to which the damage was done 
which they assess. It was not necessary to 
describe it more specifically. It was not nec- 
essary that there should be a separate war- 
rant for each proprietor whose property was 
damaged. The law does not require the jus- 
tice to certify anything; and his certificate 
would have been good for nothing if he had 
certified. The amount of the damage could 
not be as well ascertained before, as after, it 
was done. 

THE COURT (THRUSTON, Circuit Judge, 
contra) was of opinion, and instructed the 
jury that the inquisition, and the proceed- 
ings thereon, were no bar to the plaintiff's 
action: (1) Because the compensation should 
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be ascertained before the defendants could 
lawfully raise the level of the street. (2) 
Because the power to regulate, given by the 
act of 1805, applies only to the streets opened 
or extended by virtue of that act (3) Be- 
cause the inquest was not taken before any 
magistrate or officer. (4) Because it is not 
certified by the justice that he summoned 
the jurors. (5) Because he has not certified 
that the jurors were sworn by him, nor that 
they made an inquest; nor that the plaintiff 
had notice, &c. 
Verdict for the plaintiff, $160. 



WEIGHT v. GLICK. See Case No. 18,083. 



Case Ko. 18,081. 

WRIGHT v. GREEN. 

[Nowhere reported; opinion not now access- 
ible.] 



WRIGHT (HARTSHORN v.). See Case No. 
6,169. 

WRIGHT (HEATH v.). See Case No. 6,310. 

WRIGHT v. HICKEY. See Case No. 18,083. 



Case Wo. 18,082. 

WRIGHT v. JOHNSON. 

[8 Blatchf. 150; i 4 N. B. R. 626.] 

Circuit Court, N. D. New York. Jan. 17. 1871. 

Bankruptcy — Suit by Assignee — Sufficiency 
op Declaration. 

1. Where an assignee in bankruptcy, in the 
declaration in an action of trover brought by 
him, undertakes to set out in detail the manner 
in which he claims to have become the owner 
of the property which is the subject of the suit, 
by alleging the proceedings in bankruptcy, he 
must allege an adjudication of bankruptcy, or 
his declaration will be held bad, in substance, 
on demurrer. 

2. An adjudication of bankruptcy is an es- 
sential prerequisite and precedent condition of 
the power of the register, under section 14 of 
the bankruptcy act of March 2, 1867 (14 Stat. 
522), to make an assignment of the estate of the 
bankrupt to an assignee. 

[Cited in Hampton v. Rouse, 22 Wall. (89 U. 

S.) 276.] 
[Cited in Roberts v. Shroyer, 68 Ind. 67.] 

[This was an action by Isaac H. Wright, as- 
signee in bankruptcy of Lyman K. Hitchcock 
and Samuel K. Place, against James Johnson.] 

Starbuck & Sawyer, for plaintiff. 
Bernard Bagley, for defendant. 

WOODRUFF, Circuit Judge. The action 
herein is trover. It is brought to a hearing 
upon certain demurrers of the defendant to 
some of the plaintiffs replications to the de- 
fendant's special pleas, and upon demurrers 
of the plaintiff to some of the defendant's re- 
joinders to other replications of the plaintiff. 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



These pleadings 'and demurrers, and the par- 
ticulars thereof, it is not necessary to notice 
further or to express any opinion thereon. 

The plaintiff correctly insists, that, "as a set- 
tled rule of pleading* judgment on demurrer 
will pass against the party guilty of the first 
error in substance." This rule is fatal to him, 
in the present case. He has seen fit to set 
out in detail the manner in which he claims 
to have become the owner of the property for 
the conversion of which the action is brought. 
I express no opinion upon the question wheth- 
er it was necessary that he .should do so, or on 
the question whether, if he attempted to allege 
the proceedings in bankruptcy, he should have 
stated the contents of the petition to the dis- 
trict court, or of the schedule and inventory 
annexed thereto, with greater particularity. 
Not being advised to aver property in the 
goods generally, and rely thereon, he alleges 
the presentation of a petition by Hitchcock 
and Place, with schedule and inventory, (with 
so much of particularity as the pleader deemed 
necessary,) and then avers the issuing of a 
warrant by a register in bankruptcy, notice to 
creditors, a meeting of creditors, the choice of 
the plaintiff as assignee, and the execution, 
by the register in bankruptcy, of an assignment 
of the property of Hitchcock and Place to him 
as such assignee. It is not averred that Hitch- 
cock and Place have been adjudged bankrupt. 

I am hot called upon to deny, that the juris- 
diction of the district court in bankruptcy is 
general over that subject, so that, (when it is 
necessary to state and rely upon, its proceed- 
ings,) after the allegation of such facts as give 
to that court jurisdiction of the parties, it is 
sufficient to allege, taliter proeessum fuit, as 
to all intermediate steps, down to the particular 
act of the court which it is material to aver. 
But, if the plaintiff undertakes to set out the 
proceedings to sustain the act of the register 
in making an assignment of the property of 
other persons to the plaintiff, he must state 
such proceedings as authorized the assignment. 
Here, the plaintiff makes title, not by trans- 
fer from the former owners, Hitchcock and 
Place, but by a transfer made to him by a reg- 
ister in bankruptcy, without averring that 
Hitchcock and Place have ever been adjudged 
bankrupt. Section 11 of the bankrupt law 
provides, that the filing of the described peti- 
tion, schedule and inventory shall be an act of 
bankruptcy, and that the petitioner shall be 
adjudged a bankrupt. Then, and not until 
then, the warrant issues, notice to creditors is 
given, an assignee is chosen and qualified, 
and, when there is no opposing interest, the 
register, by section 14, is authorized, and di- 
rected to assign the estate, real # and personal, 
of the bankrupt, to the assignee. 

I am of opinion, that the adjudication that 
the petitioners are bankrupt, is an essential pre- 
requisite and precedent condition of the power 
of the register to make any such assignment. 
True, the filing of the petition is an act of 
bankruptcy, but the adjudication is the judicial 
ascertainment and declaration of the fact, that 
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the petitioners are legally bankrupt, upon 
•which all the subsequent proceedings are 
founded. It is the act by which, the court 
takes hold of the subject-matter, applies to it 
its jurisdiction, and gives legal effect to what 
the statute declares to be an act of bankrupt- 
cy. Until that adjudication, I perceive no 
doubt that the petitioner may withdraw his 
application, and nothing further be done there- 
in, as a voluntary application. 

The plaintiff's endeavor herein to show ac- 
tual ownership of the goods by setting out the 
proceedings on which he relies to establish ti- 
tle, therefore, fails. If he choose to set out 
the manner in which he acquired title, his dec- 
laration should show that the proceedings are 
such as make the transfer to him legal and 
valid. Judgment must, therefore, be ordered 
for the defendant, but with leave to the plain- 
tiff to amend his declaration, on the usual 
terms. 



WRIGHT (LENOX v.). See Case No. 8,249. 
WRIGHT (LE ROY v.). See Case No. 8,273. 



Case Wo. 18,083. 
wright v. McMillan, same v. hick- 

EY. SAME v. SMITHPETBR. 
SAME v. GLICK. 

[13 O. G. 47.] 

Circuit Court, W. D. Missouri. Nov., 1877. 

Patents — Farm Gates. 

[The Teel reissue, No. 2,667, for an improve- 
ment in farm gates, held invalid, the evidence 
failing to show that Teel was the original and 
first inventor.] 

[This was a bill in equity by Ethan B. 
Wright against Roland McMillan, Lewis 
Hickey, William Smithpeter, and Henry 
Glick.] 

Suit was brought in all four cases for in- 
fringement of letters patent (reissue) No. 
2,667, granted to A. C. Teel, July 2, 1867, for 
"improvement in farm gates." [Original let- 
ters patent No. 40,777 were granted Decem- 
ber 1, 1863.] In delivering an oral opinion, 
the judge stated that it did not appear from 
the evidence that Teel was the first and orig- 
inal inventor of the improvement described 
and claimed. It was specially ordered that 
the decree should go no farther than dismiss- 
ing the bill with costs. 

KREKEL, District Judge. This cause 
came on to be heard at this term, and was 
argued by counsel; and thereupon, on con- 
sideration thereof, it was ordered, adjudged, 
and decreed that the complainant's bill be 
dismissed, and that said defendant, Roland 
McMillan, recover against the complainant, 
Ethan B. Wright, and Isaac R. Brown, his 
security, for costs, his costs and charges 
herein expended, and have thereof execution. 



Case Wo. 18,084. 

WRIGHT v. MERCHANTS' NAT. BANK. 

[1 Flip. 568; 2 N. Y. Wkly. Dig. 539; 3 Cent. 
Law J. 351; 1 Thomp. Nat. Bank Cas. 
321; 2 Law & Eq. Rep. 63S; 1 Cm.' Law 
Bui. 198; 22 Int. Rev. Rec, 24S.] i 

Circuit Court, W. D. Tennessee. May 19, 

1876. 

National Bask — Appointment op Receiver. 

The general hanking law has provisions for 
winding up banks under the direction of the 
comptroller of the currency. These are not ex- 
clusive, and were not intended to put it out of 
the power of the courts to appoint receivers up- 
on a judgment-creditor's hill. 

Demurrer to bill of judgment creditor. Bill 
alleged, in substance, that complainant had re- 
covered a judgment for 310,000 against de- 
fendant in the state court; that he was un- 
able to have the same satisfied; that the 
bank discontinued business, and in contem- 
plation of bankruptcy had transferred and 
conveyed all its property to one creditor, 
which was a large stockholder in defendant's 
corporation; and that this creditor was ap- 
propriating all the assets to its own use, etc.; 
and praying for an injunction and the ap- 
pointment of a receiver. Demurrer went 
upon the ground that the comptroller of the 
currency alone could appoint a receiver. 

Mr. Welch, T. W. Brown, and W. Y. C. 
Humes, for complainant. 
W. D. Beard, for defendant. 

BROWN, District Judge. The power and 
duty of a court of equity to appoint a re- 
ceiver upon the application of a judgment- 
creditor, is too well established to admit of 
doubt. Edw. Ree. 396; Hadden v. Spader, 
20 Johns. 554; Taylor v. Jones, 2 Atk. 600; 
Edgell v. Haywood, 3 Atk. 352; Candler v. 
Pettit, 1 Paige, 168; Weed v. Pierce, 9 Cow. 
722; Lewis v. Zouche, 2 Sim. 388; Blood- 
good v. Clark, 4 Paige, 574; Ogilvie v. Knox 
Ins. Co., 22 How. [63 U. S.] 380; Parkhurst 
v. Kinsman [Case No. 10,760]. There is no 
allegation in the bill that execution has been 
issued and returned unsatisfied, but as no 
demurrer is interposed upon that ground, 
and as the point was not made upon the ar- 
gument, I shall notice it no further. Indeed, 
it was practically conceded that a case for 
a receiver was made out, unless the power* 
of appointing receivers of national banks 
was exclusively vested in the comptroller of 
the currency. Title 62 of the Revised Stat- 
utes relating to the organization of banks, 
provides for the appointment of a receiver 
by the comptroller of the currency to wind 
up their affairs, only in the following cases: 
First, for not keeping good its surplus. Sec- 
tion 5151. Second, for not keeping stock at 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 2 N. 
Y. Wkly. Dig. 539, and 2 Law & Eq. Rep. 638, 
contain only partial reports.] 
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minimum. Section 5141. Third, for not 
keeping good its reserve. Section 5191. 
Fourth, for not selecting a place for the re- 
demption of its notes. Section 5195. Fifth, 
for holding its own stock over sis: months. 
Section 5201. Sixth, for non-payment of its 
circulating notes. Section 5234. Seventh, 
fqr improperly certifying a check. Seetion 
5208. Eighth, for failing to pay up capital 
stock, and to allow the same to become, and 
to remain, impaired by losses. Section 5205. 
If a judgment creditor may not invoke the 
aid of a court of equity he is powerless to 
enforce his claim, unless he can persuade the 
comptroller of currency to interfere in his 
behalf. Section 5242 provides that a "trans- 
fer of notes, bills of exchange, bonds or oth- 
er evidences of debt owing to any national 
banking association, or of deposits to its 
credit, all assignments of mortgages, sure- 
ties on real estate, or of judgments or de- 
crees in its favor, all deposits of money, 
bullion, or other valuable thing for its use, 
or for the use of any of its shareholders or 
creditors, and all payments of money to ei- 
ther, made after the commission of an act of 
insolvency, or in contemplation thereof, 
made with a view to prevent the application 
of its assets in the manner prescribed by this 
chapter, or with a view to the preference of 
one creditor to another, except in payment 
of its circulating notes, shall be utterly null 
and void." No method, however, is provided 
of winding up a bank guilty of any of the 
acts mentioned in this seetion, nor is the 
power given to the comptroller of currency 
apparently designed to reach these cases. It 
is at least doubtful whether he would have 
power, upon the application made by this 
bill to interfere and appoint a receiver. That 
the winding-up provisions of the act were 
not designed to be exclusive, it seems to me, 
is fairly to be inferred from section 5241, 
which provides, that "no association shall 
be subject to any visitorial powers other 
than such as are authorized by this title, or 
are vested in the courts of justice." There 
is certainly an implication here that the 
courts may exercise a visitorial power, and 
as this. power is usually if not always ex- 
erted through the agency of a receiver, I 
should regard the language of this seetion 
, as justifying the appointment of one. 

But even if the power had been given to 
the comptroller of the currency to appoint 
a receiver in cases like the present, in the 
absence of restrictive language, it is at least 
doubtful whether it should be regarded as 
forestalling the jurisdiction of the courts. 

The general rule with regard to the elec- 
tion of remedies is stated in Sedg. St. Const. 
Law, pp. 93-401: "Where a right originally 
exists at common law, and a statute is pass- 
ed giving a new remedy without any nega- 
tive, express or implied, upon the old com- 
mon law, the party has his election either to 
sue at common law or to proceed upon the 



statute; the statutory remedy is merely cu- 
mulative." A clause in a railroad act author- 
izing the -directors to exact a forfeiture of 
the stock and previous payments, as a pen- 
alty for non-payment of installments, does 
not, before forfeiture has been declared, im- 
pair the remedy of the directors to enforce 
payment by action at common law. North- 
ern R. Co. v. Miller, 10 Barb. 260. These 
principles have been applied to the winding- 
up act of English corporations, and have 
uniformly been held as not exclusive of the 
ordinary remedies provided by law. Lindl. 
Partn. 861. 

In Jones v. Charlemont, 16 Sim. 271, a bill 
was filed for the purpose of winding up the 
affairs of a railway company. The defend- 
ant demurred upon the ground that plain- 
tiffs might have obtained their object under 
the special act of 9 and 10 Viet, to facilitate 
the dissolution of railway companies, and 
that that act had ousted the court of its ju- 
risdiction in cases clearly within its opera- 
tion. The vice-chancellor, however, declin- 
ed to hear counsel for the complainant, ana 
overruled the demurrer. 

The same question again came before the 
court in the case of Clements v. Bowes, 17 
Sim. 167, which was a bill by a shareholder 
in a company, on behalf of himself and oth- 
ers, praying an account of receipts and pay- 
ments of defendants on behalf of the com- 
pany. Defendants were members of a 
finance committee who were alleged to have 
exclusive control over the money affairs of 
the corporation. They demurred on thei 
grouhd that the legislature having provided! 
a method of winding up and dealing with the 
affairs of a railway company, the court ought 
to refuse a party the right of coming in to 
have the accounts taken. The court ob- 
serves: "To oust the jurisdiction of a court 
of chancery in such a case, the legislature 
should have so declared. It is plain where a 
court of equity has jurisdiction in such a 
ease, an act of giving further relief does not 
by that oust the title of the court of equity, 
without express terras being used to put an 
end to the jurisdiction which is inherent in 
the court." Similar views were expressed 
by the court of chancery in 1853, in the case 
of Fripp v. Chard By. Co., 21 Bng. Law &, 
Eq. 53, which was an application by a mort- 
gagee for the appointment of a receiver. A 
provision in the act that any mortgagee 
whose interest was in arrear for twenty-one 
days might have a receiver appointed, upon 
application to two justices, was held to oust 
the jurisdiction of the court to appoint a re- 
ceiver with the usual powers. Counsel for 
defendant cited to the court upon the argu- 
ment the case of Smith v. Manufacturers' 
Bank [Case No. 13,076], in which Judge Blod- 
gett, of the Northern district of Illinois, held 
that the bankrupt act was not intended to ap- 
ply to national banks, and that the provision 
made by congress for their winding up, when 
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insolvent, was exclusive. Although the two 
-cases are not exactly analogous, the reason- 
ing of the court in that case undoubtedly 
applies to the one at bar. Having intimated 
an opinion upon the argument before this 
case was cited, that the winding-up provi- 
sions were not exclusive, I felt bound on hear- 
ing the case, in deference to the views of the 
learned judge, to withhold my decision until I 
had made a more careful examination of the 
law. From correspondence with him I am in- 
formed that he has modified, to some extent, 
the views expressed in that opinion, and that 
in the subsequent case of Irons v. Manufactur- 
ers' Nat. Bank [Case No. 7.06S], he appointed a 
receiver of the same bank upon the application 
of a judgment-creditor. He there observes: "It 
would seem that the comptroller only has the 
right to appoint a receiver upon the existence 
of the facts which clothe him with that pow- 
er, and that he rightfully declines to act in 
this case. I can see nothing in the law it- 
self, nor in the decisions of the courts upon 
the law, so far as they have gone, to exclude 
the idea that a corporation created as this is, 
under an act of congress for certain specified 
purposes, does not come within the general 
provision of the law regulating the remedies 
of creditors the same as any other corpora- 
tion, except where there are specific provi- 
sions to the contrary." 

It is not intended in this case to decide 
whether the court would be authorized to ap- 
point a receiver upon the happening of the 
contingencies authorizing such appointment 
by the comptroller of the currency. I am 
. clearly of the opinion, however, that when 
the act does not provide for the introduction 
of the comptroller, a judgment-creditor is en- 
titled to the aid of a court of equity. I see 
nothing in the case of Gibson v. Kennedy, 8 
Wall. [75 IT. S.] 498, which conflicts with these 
views. Nothing was decided in that case, 
except that it is for the comptroller to de- 
termine when it is necessary to institute pro- 
ceedings against the stockholders to en- 
force their personal liability, and whether a 
whole or part, and if a part, how much shall 
be collected. It is true there are certain dicta 
in the opinion which, literally construed, 
would indicate that creditors must, in all 
cases, seek their remedy through the comp- 
troller in the mode prescribed by statute, 
but I am satisfied the court did not intend 
that language to be of universal application, 
and that it should be limited to the facts of 
the ease before it. 

Nor is there any force in the objection that 
a receiver appointed by this court would be 
powerless to obtain possession of the sur- 
plus of bonds on deposit in Washington, for 
the redemption, of its circulating notes. I 
cannot assume that the comptroller of the 
currency would refuse to comply with the 
order of a court having jurisdiction of the 
case. 

On the whole, I am of the opinion that in 
the absence of action on the part of the comp- 
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troller of the currency, this court has the 
power to appoint a receiver upon the appli- 
cation of a judgment-creditor, subject, possi- 
bly, to his being superseded by the action 
of the comptroller. 
The demurrer must be overruled. 
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Case No. 18,086. 

WRIGHT et al. v. NORWICH & N. Y. 
TRANSP. CO. 

[1 Ben. 156.] i 

District Court, D. Connecticut. May, 1867.2 

Collision— Limitation of Liability— Proceed- 
ings to Apportion Liabilitt— Juris- 
diction of District Court. 

1. Where, in a collision between a steamer 
and a schooner, both vessels were sunk, and the 
steamer was afterwards raised and repaired, 
and this suit was brought by the owners of the 

'schooner against the owners of the steamer, in 
which a decree was rendered for the hbellants, 
with an order of reference to a commissioner to 
ascertain the damage, and his report, fixing 
such damage, was confirmed by the court. Ancr 
where the respondents, thereupon, applied to the 
court on motion to reserve the final decree, that 
they might take "appropriate proceedings" to 
apportion the sum for which they might be lia- 
ble among the parties entitled thereto, under the 
provisions of the act, of congress of March o, 
1851 [9 Stat. 635], offering to the court proof of 
the value of their vessel and her freight, and 
-that such value was exceeded by the amount of 
the claims for property destroyed in the col- 
lision. Held, that the liability, of owners of ves- 
sels for damages done by their own to other craft 
in cases of collision, is limited by the third sec- 
tion of the act to the amount and value of their 
interest in the vessel at fault and her pending 
freight. 

2. This limitation of liability is not confined 
to damages done to property on board the faulty 
vessel, but embraces all damages. 

3. The respondents are, under the circum- 
stances of this case, entitled, by the fourth sec- 
tion of the act, to take proceedings to have the 
amount for which they are liable apportioned 
among the parties entitled to it. 

4. But that this court has no power to give 
them such relief in any form of proceeding. That 
power does not belong to its jurisdiction in ad- 
miralty, certainly not in a suit in personam, 
where neither the faulty ship and freight, nor 
their amount or value, is within the control of 
the court, and where the court can render no 
judgment that will bind parties not before it, 
and cannot make parties of such as reside and 
remain out of the district. And the court has 
no equity powers adequate to granting such 
relief. 



i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 18,087. Decree of cir- 
cuit court affirmed by supreme court in 13 Wall. 
(80 U. S.) 104.] 
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5. The evidence must be rejected and the mo- 
tion denied; and as the value of the steamer 
and hex* freight, at the time of the collision, was 
greater than the amount of the report, the libel- 
lants must have a decree for that amount. 

In admiralty. 

SHIPMAN, District Judge. On the ISth 
of April, 1SG6, the schooner S. Van Vliet, 
owned by the libellants [W. A. Wright and 
others], and the steamboat City of Norwich, 
owned by the respondents, collided in Long 
Island Sound. The collision sunk the schoon- 
er, and both she and her cargo were lost 
The steamboat was greatly damaged by the 
blow, and soon after took lire and sunk. 
She had on board a valuable cargo, which 
was lost. The steamer was subsequently 
raised and repaired, at great expense. 

A libel in personam against the owners of 
the steamboat was filed in this court, and 
after answer and full hearing, she was held 
in fault, and a decree entered against her 
owners, with an order of reference to a com- 
missioner to compute the damages to the 
owners, both of the schooner and her cargo, 
and report the same to the court. The com- 
missioner heard the parties and made a spe- 
cial report. Upon motion that the court eon- 
firm the report, counsel were heard upon 
the questions of law raised pertaining to that 
branch of the case. The report was con- 
firmed upon principles set forth in the opin- 
ion of the court, and the damages of the 
owners of the schooner were fixed at $19,975, 
and those of the owners of the cargo at $1,- 
921.13. 

Thus far the case presented only the or- 
dinary features of a suit for collision, and 
was free from all embarrassing questions. 
If nothing further now appeared, the libel- 
lants would be entitled to a decree against 
the respondents for the full amount of the 
above damages. 

At this point, however, the respondents 
move the court to reserve the final decree, 
that they may "take appropriate proceed- 
ings," and offer evidence to this court "for 
the purpose of apportioning the sum for 
which the owners of the steamboat may be 
liable, among the parties entitled thereto." 
The object of the respondents is to avail 
themselves of the benefits of the provisions 
of the act of congress of March 3, 1851, limit- 
ing the liability of ship owners for the eon- 
sequences of the torts of the master and 
others on board. The respondents insist that 
they have laid the foundation for this pro- 
ceeding in their answer, by averring that 
the damages resulting from this collision to 
third parties greatly exceed the value of 
their boat and her freight then pending. No 
formal steps have been taken by way of 
presenting evidence to this court of the 
amount of the claims of those whose prop- 
erty was on board of the faulty boat, and 
was injured or destroyed by her taking fire 
and sinking, but, upon suggestion of the 



court, and by consent of counsel, such evi- 
dence was considered as offered under this 
motion and objected to, and the general 
question of the right of the respondents to 
relief, and the power of the court to grant 
it, was argued at length. 

The points discussed at bar may be con- 
densed into the following questions: (1) 
How far the original liability of ship own- 
ers for the faults of their vessels in cases of 
collision is limited by the act of March, 
1851? (2) What relief the respondents are- 
entitled to under that act? (3) How far this 
court can grant such relief as the act intend- 
ed to provide? 

I see no reason to doubt that the liability 
of owners of vessels for damages done by 
their own to other craft in eases of col- 
lision, is limited by this act to the amount 
and value of their interest in the vessel at 
fault, and her pending freight. The third 
section of the act is too explicit to be ex- 
plained away by any comparison of its pro- 
visions with the history of British legislation 
on the same general subject. The direct 
language of this section coincides with the 
plain and well known object of the whole 
statute, which was to encourage commercial 
enterprises in the building and sailing of 
ships, by relieving the owners from any 
liability for losses beyond the value of their 
interest in the vessel and freight pending. 
The argument of the libellants' counsel is 
that the liability limited by the act, so far as 
it relates to collision, is confined to damages 
done to property on board the faulty vessel — 
in other words, that the sole object of con- 
gress, was to relieve the owners whose ves- 
sel may be in fault, from the unlimited lia- 
bility to whieh they would otherwise be held 
as common carriers. The attempt is made to 
support this construction by arguments 
drawn from the history of the various Eng- 
lish acts on this subject, and by a compari- 
son of the language of those acts with that 
of our own. But, as already intimated, I 
regard this section as too explicit to admit 
of any such construction. It would not be 
plainer if the other words were left out, and 
it read simply "the liability of the owner 
or owners of any ship or vessel * * * for 
any loss, damage, or injury by collision 
* * * without the privity of such owner 
or owners, shall jn no case exceed the 
amount or value of the interest of such own- 
er or owners respectively, in such ship or 
vessel and her freight then pending." 

The reasons for limiting the liability for 
injuries resulting to other vessels and their 
cargoes are just as weighty as those for 
limiting it for injuries done to the cargoes 
of the vessels in fault. Collisions are fre- 
quent, their hazards great, and the injuries 
inflicted upon other vessels and cargoes of- 
ten far exceed the value of the faulty ship 
and her pending freight.. The disaster out 
of whieh this controversy has sprung, pre- 
sents an instructive lesson on this point. 
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Had the libellants' vessel been condemned 
as in the -wrong, her owners, according to 
their present argument, would have been lia- 
ble for the whole amount of damages done 
to the city of Norwich and her cargo, ex- 
ceeding by many times over the amount or 
value of their interest in the Van Vliet. The 
owners of the latter would not only have 
lost their vessel and her pending freight, 
amounting to over §20,000, but would have 
been responsible to other parties for proba- 
bly $100,000 more. It was against just such 
calamities, out of all proportion to the magni- 
tude of the capital invested, that I under- 
stand this act to provide. I apprehend that 
this construction of the third section of this 
act* would never have been doubted, but for 
the singular provisions of the fourth section. 
But I do not think they seriously affect the 
question. 

This brings us to the consideration of our 
second point— what relief the respondents 
are entitled to under this act. They have 
alleged in their answer, and now offer to 
prove, that the injuries resulting from this 
collision, including not only those which 
these libellants are seeking indemnity for, 
but also those suffered by owners of prop- 
erly on board the City of Norwich, greatly 
exceeded in amount or value their interest 
in the latter boat and her freight then pend- 
ing. They propose to prove her value, and 
the value of her freight, and the extent of 
the losses to the owners of the property on 
board, in order to enable the court to ap- 
portion the sum for which the owners of the 
boat are liable, among the parties entitled 
thereto, to wit: these libellants and the own- 
ers of goods destroyed on the respondents' 
boat. This, they claim, they are authorized 
to do by the fourth section of the act in 
question, which is as follows: "If any such 
embezzlement, loss, or destruction shall be 
suffered by several freighters or owners of 
goods, wares, or merchandise, or any proper- 
ty whatever, on the same voyage, and the 
whole value of the vessel and her freight for 
the voyage shall not be sufficient to make 
compensation to each of them, they shall 
receive compensation from the owners of the 
ship or vessel in proportion to their respec- 
tive losses; and for that purpose, the said 
freighters and owners of the property, and 
the owner or owners of the ship or vessel, 
or any of them, may take the appropriate 
proceedings in any court, for the purpose of 
apportioning the sum, for which the owner 
or owners of the ship or vessel may be lia- 
ble, among the parties entitled thereto. And 
it shall be deemed a sufficient compliance 
with the requirements of this act on the part 
of such owner or owners, if he or they shall 
transfer his or their interests in such ves- 
sel or freight, for the benefit of such claim- 
ants, to a trustee to be appointed by any 
court of competent jurisdiction, to act as 
such trustee for the person' or persons who 



may prove to be entitled thereto; from and 
after which transfer all claims and proceed- 
ings against the owner or owners shall 
cease." 

It was undoubtedly foreseen by congress, 
that in cases of embezzlement and kindred 
torts, and in cases of collision, there would 
arise instances where several different par- 
ties would have claims for damages against 
the owners of a vessel, exceeding her value 
in the aggregate, and would very likely en- 
deavor to enforce them in separate suits and 
in different tribunals, and in order to protect 
the interest of all parties, it was necessary 
that there should be some way provided by 
which the amount to which the liability of 
the owner is limited, should be distributed 
among those entitled to recover, in propor- 
tion to their respective claims. This state 
of things would exist, or at least might ex- 
ist, whenever property on board either one 
or both colliding vessels, belonging to par- 
ties other than such owners, was destroyed 
or injured, and the whole amount of damage 
should exceed the value of the faulty vessel 
and her pending freight. Indeed, it might 
occur where one vessel strikes two others 
in the same collision, as has more than once 
happened, and the owners of each injured 
vessel should bring a separate suit. The 
language of this fourth section is, therefore, 
very broad, and extends the power of taking 
proceedings for an apportionment to the 
owner of the faulty vessel, and to the sev- 
eral owners or freighters of any property 
whatever lost or destroyed by the tortious 
act of those on board. Whenever, there- 
fore, there are several claimants for dam- 
ages arising out of the same tortious act, 
who have brought, or may be entitled to 
bring, separate suits, the necessity for ap- 
portioning the amount, for which the own- 
ers of the vessel in fault are liable, arises. 
The respondents in the present suit find 
themselves in that condition. In addition to 
the claims of these libellants, upon which 
large damages have been awarded against 
them, they are liable, assuming the judg- 
ment of this court as to the cause of the col- 
lision to be correct, to freighters or owners 
of goods on the City of Norwich for a much 
larger amount; and they, aver that the 
whole ^ sum for which they are thus liable 
exceeds the value of their interest in their 
boat and pending freight at the moment pre- 
ceding the collision. They are entitled there- 
fore to take proceedings to have the amount, 
for which they are liable, apportioned among 
the parties entitled thereto. This is one 
species of relief which the act intended to 
provide. The other, the transfer of the ship 
and freight to a trustee, they have not re- 
sorted to, and therefore nothing need be 
said on that subject. 

Just here we enter upon the most embar- 
rassing questions which arise under this act. 
The power given to parties, to protect their 
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rights by an apportionment of the sum for 
which the owners of the vessel are liable, is 
expressed in vague and uncertain terms, 
both as to the nature of the proceedings to 
be taken, and the court which is to adminis- 
ter them. We are, therefore, brought to the 
consideration of our last question, how far 
this court can grant the relief which this 
act intended to provide. The language of 
the act is, that the parties authorized, or any 
one of them, -'may take the appropriate pro- 
ceedings in any court for the purpose of ap- 
portioning the sum," &c. "What is here 
meant by "appropriate proceedings?" It is 
reasonable to suppose that congress, by this 
language, referred to some course of legal 
procedure already known to the law, and 
administered by some distinct tribunal, ac- 
cording to a settled practice. As this act 
was framed with full knowledge of the va- 
rious English acts, relating to the same sub- 
ject, and was intended to accomplish sub- 
stantially the same result, we may infer that 
the appropriate proceedings contemplated 
were substantially such as have been em- 
ployed in the enforcement of the English act 
These were equity proceedings, administered 
by the high court of chancery. That tribu- 
nal was empowered to entertain suits of 
this character, and to draw the whole contro- 
versy within its jurisdiction, by stopping ac- 
tions in all other courts relating to the same 
subject matter. The most ample powers 
were conferred on that court to enable it to 
make a complete, effectual, and final dispo- 
sition of the litigation, so as to bind all par- 
ties in interest. These powers were trans- 
ferred to the high court of admiralty in 1861. 
(See Judge Benedict's opinion in the ease of 
Place v. The City of Norwich [Case No. 11,- 
202]. Some such powers as those exercised 
by the English courts must be possessed and 
employed by whatever tribunal effectually 
administers this act of congress. It must be 
able, by a binding decree, to settle the whole 
controversy, and conclude the parties in in- 
terest Now our present inquiry is, wheth- 
er this court possesses powers commensurate 
with such a task. Waiving now the ques- 
tion whether, if it had the power at all, it 
could proceed to exercise it in connection 
with, and as a part of, the present suit I 
pass to the inquiry whether it can do so un- 
der any form of proceeding, unless its ju- 
risdiction is first enlarged. It is true that 
this section says that the parties, or any of 
them, "may take the appropriate proceed- 
ings, in any court for the purpose of appor- 
tioning, &c." Of course these words, "any 
court" are not to be taken in their literal 
sense. From necessity we must restrict and 
qualify them at the start A court whose ju- 
risdiction is exclusively criminal, cannot be 
deemed within their meaning. No one will 
doubt that civil as distinguished from crim- 
inal tribunals, alone were indicated. Nor 
can we suppose for a moment that it was 



intended by this act to authorize a resort to 
all civil courts. Tribunals of limited and in- 
ferior jurisdiction, like probate, surrogate, or 
local city courts, are not within the mean- 
ing of these words, although within their 
literal expression. They undoubtedly refer, 
as the latter clause of this section, when pro- 
viding for the transfer of the vessel to a 
trustee, designates, to courts of competent 
jurisdiction,— tribunals having a range of au- 
thority and a mode of procedure adequate, or 
at least adapted to accomplish the purposes 
the act had in view. Now, the only courts 
of a character at all resembling this descrip- 
tion, are courts possessing a general equity 
jurisdiction. Whether even such courts, as 
constituted in this country, are, without the 
aid of special legislation, adequate to this 
task, I do not now stop to inquire. Nor do I 
pause to ask the question whether the equita- 
ble jurisdiction of any other court of the 
United States, as the law now stands, is 
equal to the work. It is sufficient for me 
here, to determine whether this court has 
any such power. I answer unhesitatingly, 
that it has not. It does not pertain to its 
jurisdiction in admiralty; certainly not in a 
suit in personam, where neither the faulty 
ship and freight, nor their amount or value, 
are within the control of the court In a 
suit in personam, it can render no judgment 
that would bind parties not before it None 
of these freighters are parties to this suit, 
and it is doubtful if this court has power to 
make them parties. Certainly, it has no 
power to make parties of such as reside and 
remain beyond the limits of this district. 

It is hardly necessary to add that this court 
has no equity powers adequate to the exer- 
cise of the duty supposed to be conferred up- 
on some court by this section of the act Its 
jurisdiction depends upon the acts of con- 
gress, and with the exception of a single sub- 
ject matter, no equity jurisdiction has ever 
been conferred upon it I presume it will 
hardly be contended that, because congress 
has authorized, in terms, appropriate pro- 
ceedings to be taken in any court, it has, by 
implication, conferred upon every court pow- 
ers adequate to the work of effectually ad- 
ministering this act. And if it has not, this 
court is without jurisdiction, without rules 
of practice, and without the power to make 
such rules, adapted to accomplish the object 
of the statute, and give effectual relief to 
the parties interested in the sum for which 
these respondents are liable as damages for 
this collision. 

The conclusion is, that the court has no 
power to grant the relief asked for on this 
motion, or under any form of proceeding that 
could be instituted. The evidence offered 
is therefore rejected, and the motion denied. 
And as it is conceded that the value of the 
City of Norwich and her pending freight, at 
the time of the collision, was much greater 
than the damages assessed in this case, a 
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decree must "be entered for the libellants for 
the s um fixed by the court on confirming 
the commissioner's report. 

[The decree of the district court was afiirmed 
by the circuit court, Case No. 18,0S7, and the 
decree of the latter court was affirmed by the 
supreme court in 13 Wall. (SO U. S.) 104. . For 
other cases growing out of the same collision, 
and involving some of the same .questions, see 
Cases Nos. 11,202 and 2,760-2,762.] 
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WRIGHT et al. v. NORWICH & N. Y. 
TRANSP. CO. 

[8 Blatchf. 14.] i 

Circuit Court, D. Connecticut. Sept 20, 
1870.2 

Collision — Limitation* of Liability of Vessel 
Owner. 

1. Where a lookout, whose duty it is to re- 
port a vessel which he sees, does not report her 
when he spes her, that fact leads to the belief 
that he was not performing his duty as a look- 
out in any respect. 

2. The 3d section of the act of March 3, 
1851 (9 Stat 635), entitled, "An act to limit 
the liability of ship-owners and for other pur- 
poses," by which such liability is, in certain 
cases, limited to the amount or value of their 
interest in the ship and her freight then pending, 
does not limit or affect the liability of the own- 
er of a vessel for loss, damage, or injury re- 
sulting, through the fault of such vessel, to an- 
other vessel and her cargo, from a collision be- 
tween the two vessels. 

3. Whether this court, as a court of ad- 
miralty, has power or jurisdiction adequate to 
give full effect to the limitation of liability pro- 
vided by that act, quere. 

[Appeal from the district court of the 
United States for the district of Connecti- 
cut. 

[This was a libel by William A. Wright 
and others against the Norwich & New York 
Transportation Company to recover for dam- 
ages resulting from a collision. From a de- 
cree of the district court in favor of the 
libellants (Case No. 18,086), the present ap- 
peal was taken.] 

Richard H. Huntley and Charles R. Inger- 
soll, for libellants. 

Edward H. Owen, John S. Beach, and Jer- 
emiah Halsey, for respondents. 

WOODRUFF, Circuit Judge. This suit is 
brought in personam .against the respond- 
ents as owners of the steamboat, the City of 
Norwich, to recover for a loss caused by a 
collision between that steamboat and the 
schooner General S. Van Vliet, in Long Is- 
land Sound, shortly before four o'clock in 
the morning of the 18th of April, 1866. The 
injury to both vessels was such that the 
schooner soon sank, with all her cargo. The 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirming Case No. 18,086. Decree of cir- 
cuit court affirmed by supreme court in 13 
Wall. (80 U. S.) 104.] 
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steamboat took fire and also sank, with her 
cargo. Since this action was commenced, 
the steamboat has been raised. Some of 
the libellants were owners of the schooner-, 
and the others were owners of her cargo; 
and they charge that the collision was caus- 
ed by the negligence of those in the manage- 
ment of the steamboat The respondents, 
on the other hand, deny all fault on their 
part, and allege that the schooner was in 
fault in not exhibiting at the time sufficient 
lights, as required by the act of congress. 
They further state, in their answer, that the 
steamboat had on board a large and valua- 
ble "freight" belonging to various parties/ 
much larger in value than the whole amount 
of the interest of the respondents in the said 
steamboat and in her freight then pending, 
all of which "freight" was lost 

On the trial in the district court, an in- 
terlocutory decree was made, charging re- 
sponsibility for the loss upon the respond- 
ents, and ordering a recovery by the libel- 
lants, with the usual reference to compute, 
upon which the amount of the loss by the 
owners of the schooner and the owner's of 
her cargo respectively was ascertained and 
reported. Thereupon, by agreement of the 
parties, and as a part of the record of said 
cause prior to the final decree, a motion was 
filed and allowed or entertained by the 
court, wherein the respondents reiterated 
their statement that the City of Norwich, at 
the time of said collision, had on board a 
large and valuable cargo of merchandize, on 
freight, belonging to various parties, and 
much larger in amount than the whole 
amount of the value of the interest of the 
respondents in said steamer and her freight 
then pending, and alleged that the damages 
sustained by all of said parties by said col- 
lision, including the libellants, were much 
greater in amount than the value of the in- 
terest of the respondents in said steamer 
and her freight then pending, and, also, 
that proceedings had been commenced in 
behalf of said parties, against the said 
steamer, in the district court of the United 
States for the Eastern district of New York, 
for the recovery of said damages. The re- 
spondents thereupon prayed, that they might 
be permitted to show, by proper evidence, 
the whole amount of damages sustained by 
all of said parties, and the value of said 
steamer and her freight then pending, and 
that the decree of this court be so framed as 
to give to the libellants such part or propor- 
tion of the amount of damages sustained by 
them, as the said value of the said interest 
of the said respondents should bear to the 
whole amount of damages sustained by all 
parties by said collision. The district court 
denied the motion, and gave a final decree 
for the libellants, that they recover from 
the respondents the whole amount of the 
damages sustained, as fixed by the court, 
and their costs, without any regard to the 
.value of the respondents' interest in the 
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steamer and her freight, or to the amount 
of loss sustained by other parties by the col- 
lision. [Case No. 18,0S6.] 

Two questions, therefore, are raised and 
discussed upon the appeal, the case having 
been heard in this court upon the same 
proof, and on the record as it existed in the 
district court: (1) Upon the proof, was the 
collision caused by the negligence or fault 
of those in the management of the City of 
Norwich? (2) Should the respondents have 
been permitted to show the whole amount 
of loss caused by the collision to all parties 
affected thereby, and the value of the inter- 
"est of the respondents in the vessel found 
in fault and in her freight then pending, 
with a view to reduce the recovery of the 
libellants to an amount duly proportioned to 
such value? 

Upon the question first mentioned, the tes- 
timony is very voluminous, and the discus- 
sion has been very able, and the claims of 
the parties respectively have been sustained 
by a most minute and careful analysis, com- 
parison and criticism of the testimony, and 
with an ingenuity, skill and force which I 
have rarely seen equalled. In the testimony 
of the various witnesses examined on be- 

- half of the respective parties there is very 
much in support of either view of the ques- 
tion. But, after a most painstaking study 
of the proof, aided by the oral argument 
and by the elaborate, written and printed, 
briefs of the counsel, I am constrained to 
say that the preponderance of the evidence 
is with the libellants upon this question. In 
a case of great doubt, if I were inclined to a 
conclusion, upon a mere question of fact, at 
variance with the court below, I should 
hesitate in reversing, where the witnesses 
were examined in the presence of the court. 

» Here, however, while it must be conceded 
that the proof on both sides presents a ser- 
ious conflict, the final conclusion, from which 
I cannot escape, is in concurrence with that 
of the district judge. I have examined the 
testimony in the light of the searching criti- 
cism of each witness contained in the brief 
of the respondents' counsel, and yet I con- 
clude that the schooner was without fault. 
Those in charge of the steamer were not in 
the exercise of due diligence. The discus- 
sion of the evidence has been so full on 
both sides, that I should do nothing service- 
able to either party were I to reproduce the 
evidence tending to the result stated. The 
opinion of the learned district judge presents 
a just and impartial review of the evidence, 
and, in my opinion, it gives the true solu- 
tion of the question in dispute. The schoon- 
er had her proper lights. It is not possible 
that the lookout on the City of Norwich 
was in the actual exercise of diligence, or he 
would have sooner discovered her. Indeed, 
when he did see her he did not report her. 
This neglect of duty he seeks to excuse by 
his belief that the pilot had himself then 
discovered her. It was his duty to report," 



and not to trust to his supposition or sur- 
mise; and this circumstance tends very 
strongly, in my mind, to the belief, founded 
on his own testimony, that he was not per- 
forming his duty in any respect. While on 
the other hand, as forcibly shown in the 
opinion, if the actual state of the weather 
just before the collision rendered it impos- 
sible to see the schooner, the steamer was 
in like fault in not proceeding at a speed 
so moderate that, w T hen she did discover the 
schooner, she could better control her own 
motions. 

Upon the second question I find no little 
embarrassment. The claim of the respond- 
ents arises under the third section of the 
act of March 3, 1851 (9 Stat. 635), which 
reads as follows: "The liability of the own- 
er or owners of any ship or vessel, for 
any embezzlement, loss or destruction by the 
master, officers, mariners, passengers, or any 
other person or persons, of any property, 
goods, or merchandise shipped or put on 
board of such ship or vessel, or for any loss, 
damage or injury by collision, or for any act, 
matter or thing, loss, damage or forfeiture, 
done, occasioned or incurred without the 
privity or knowledge of such owner or own- 
ers, shall in no case exceed the amount or 
value of the interest of such owner or own- 
ers respectively, in such ship or vessel and 
her freight then pending." 

1. The manner in which the question was 
raised below seems to me novel. Assuming, 
for the moment, that the statute applies to the 
case, and that the respondents have, by virtue 
thereof, a right to reduce the libellants' recov- 
ery by proving that the whole loss by the 
collision exceeds the amount or value of their 
interest in the ship or vessel found in fault and 
in her freight then pending, and that the proof 
in reduction of damages may be given in the 
action brought to charge the owners, it would 
seem to follow that such proof should be given 
on the trial, or that, if the court sees fit to try 
the question of liability and settle the rule or 
measure thereof in the first instance, such 
proof should be offered before the commis- 
sioner to whom it is referred to take proofs 
of the amount of the damages for which a re- 
covery is to be awarded. The motion made in 
the district court seems, however, to have been 
in the nature of an application to open the 
proofs in the cause after they were closed, and 
to let in testimony which, if of any avail, must 
have operated to modify the interlocutory de- 
cree already pronounced, which awarded to the 
libellants a recovery of all the damages by 
them sustained; and, if the motion contem- 
plated a further hearing before the commis- 
sioner, a modification of such interlocutory de- 
cree would have been necessary. In this view, 
the motion was plainly addressed to the discre- 
tion of the court, and its denial, as an exercise 
of discretion, cannot be claimed to have been 
erroneous. Again, if proofs on the subject 
were offered in the district court and rejected, 
(on whatever ground and in whatever stage 
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of the trial or proceedings,) inasmuch as they 
would go not merely to a question of amount 
or a matter of computation, but to a rule gov- 
erning the recovery when and after all the ma- 
terial amounts were computed and ascertained, 
I perceive no reason why such proofs might 
not he offered in the circuit court on the ap- 
peal, which has, if the appellant sees fit, many 
of the characteristics of a new trial. Doubt- 
less, the issue must be made below, and the 
question of law should appear to have been in 
some form before the eourt below; but if, in 
the circuit court it appears that the testimony 
ought not to have been rejected, the respond- 
ents would and must be permitted to give the 
proof in this court The construction of the 
act of congress is, however, in a degree, un- 
settled. The practice under it, in cases to 
which it applies, appears not to have been pre- 
scribed, nor is it established by any usage of 
the court. It can hardly be deemed a fault 
if counsel, under such circumstances, failed 
to select the most orderly mode of raising the 
question. Besides, I think the record shows 
that the course pursued had the sanction of the 
district court, and, although the granting of 
the motion would have required a modification 
of the interlocutory decree, and probably a 
further reference to take proofs of amounts, 
the court, no doubt, had power first to settle 
the question of liability, next the amount of 
the libellants' loss, and then, if any other fact 
necessary to fix the amount of recovery was. 
wanting, to make a further reference. The 
precise order of proceeding in this respect 
which that court saw fit to pursue, would not 
be interfered with on an appeal, which would 
raise the whole question and all the questions 
which were raised and passed upon in the dis- 
trict court. Nor was the question disposed 
of there as a question of practice or a matter 
of discretion. The agreement of counsel, the 
allowance of the motion there, and the opin- 
ion of the court, show that it was intended 
as a disposition of the subject on other 
grounds, and it was so disposed of. And final- 
ly, on this point, I have no doubt of the power 
of this court on appeal, in view of the fact that 
the question was distinctly raised below, to 
entertain it here, and to deal with it. as freely, 
according to what may be found due to the 
rights of the respondents, as it could if the 
testimony had been offered on the trial in 
the first instance, and been there rejected. 
True, on the appeal the proofs were not for- 
mally offered, but the question of their admis- 
sibility, and their influence upon the recovery, 
were argued at great length, and the right of 
the respondents to give such proof and take the 
benefit thereof was most earnestly insisted 
upon. If, therefore, such proofs were proper, 
and would avail to reduce the liability of the 
respondents in this suit, the court can give re- 
lief and ought to do so. I must, therefore, 
treat the question as open, and as fully as it 
was considered in the district court 

2. It is very strongly argued, that the act 
of congress has no application to the claim of 



the owners of another vessel, or of the cargo 
of another vessel, injured by a collision with a 
ship which is in fault in producing it; that 
the claim of the libellants in this case is not 
within the statute; and that, therefore, the 
proofs proposed to be given, and the facts they 
would establish, are irrelevant, and cannot 
affect the amount of the recovery. 

The special circumstances which led to an 
effort by ship-owners to procure an act of 
congress in modification of their common 
law liability, which resulted in the passage 
of the act in question, are of some signifi- 
cance. They were, to some extent, within 
my own personal knowledge. They wei-e 
very notorious, and are referred to in the 
debates in the senate of the United States 
on the passage of the bill. Shortly before 
the subject was brought to the attention of 
congress, the packet ship Henry Clay, a 
large, costly and nearly new ship, lying at 
the wharf in the port of New York, having 
nearly completed her lading and being bound 
for Europe, took fire from some cause and 
was burned, " with a cargo already laden 
amounting in value, according to my recol- 
lection, to half a million of dollars. Her 
owners, being losers to a very large amount 
by the burning of the ship, were proceeded 
against by owners of cargo, to compel pay- 
ment to them of its value. In one of the ac- 
tions I was myself of counsel, and it was 
strenuously insisted, that even without any 
such statutes as exist in England, the own- 
ers could not be charged upon the usual rule 
of the liability of common carriers at com- 
mon law. No proof of actual fault or negli- 
gence, except so far as the occurrence of the 
fire in the ship might warrant such inference, 
was given or attempted. The owners were 
held liable. Pending that action I was 
aware, through the distinguished counsel for 
the then defendants, that an effort was being 
made to procure some legislation from con- 
gress to soften the rigor of the rule declared 
in that case. 

Some years before the burning of the 
Henry Clay, and on the night of* the 13th of 
January, 1840, the steamboat Lexington was 
burned" upon Long Island Sound, and the 
disaster was accompanied by a painful loss 
of life and the destruction of a large amount 
of property. Litigation ensued, and the lia- 
bility of the owners was declared in the case 
of New Jersey Steam Nav. Co. v. Merchants' 
Bank, in the supreme court of the United 
States (6 How. [47 U. SJ 344), decided in 
1848. 

Both of these disasters, and the alleged 
hardships of the law against ship-owners as 
common carriers, were commented upon in 
the debates which were had upon the act 
now in question. An examination of those 
debates shows, that it was the stringent rule 
of the common law which made common 
carriers of property liable for all losses, (ex- 
cept such as were caused by the act of God 
or the public eremy), however free from 
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actual fault or negligence, that was the sub- 
ject of comment; and the apparent purpose, 
so far as it may be gathered from those de- 
bates, was to relax that rule. It is, there- 
fore, a further significant circumstance, that, 
in those debates, nothing was said of in- 
juries to other vessels, or the liability of 
ship-owners, as principals, for the tortious 
negligence of their ship-masters, officers or 
crews, as their servants, by which the prop- 
erty of persons in no wise entrusted to them 
receives injury. Nor was the rule of the 
common law which makes the master liable 
for the negligence of his servant in his busi- 
ness, the subject of review, criticism or com- 
ment. These circumstances, by no means 
controlling, are, nevertheless, appropriately 
referred to in reviewing the act, and may 
throw light upon its meaning, if otherwise 
such meaning and the intent of the legisla- 
ture be doubtful. 

The act itself begins with a declaration, 
that a ship-owner shall not be liable for loss 
or damage by fire to any goods or merchan- 
dise whatever, shipped, taken in, or put on 
board, unless such fire is caused by the de- 
sign or neglect of the owner. This has no 
other operation than to affect his relations 
as a common carrier. The proviso to -that 
section, that "nothing in this act shall pre- 
vent the parties from making such contract 
as they please, extending or limiting the lia- 
bility of ship-owners," is some indication 
that congress believed that they were deal- 
ing with a question of liability which might 
be the subject of a contract, not with a lia- 
bility for tortious negligence to parties who 
stood, and who could stand, in no relation of 
contract whatever with such owners. The 
proviso is annexed apparently to the first 
section, but it is noticeable that the language 
is not, "nothing in this section," but "noth- 
ing in this act," indicating that the proviso 
was intended to apply to the whole act. The 
proviso was introduced as an amendment 
after the act was reported to the senate, and 
the inference that a relation which might ap- 
propriately be the subject of a prior contract 
was the subject of the entire act, is by no 
means unwarranted. 

The second section appertains solely to the 
duty of shippers to the master and owners 
of the ship, in the relation of the latter to the 
former as carriers, and the liability affected 
thereby is expressly described as their lia- 
bility "as carriers thereof." 

The third section is in the terms already 
above recited. It must be conceded that it 
contains terms which, viewed apart from the 
residue of the act, are broad enough to in- 
clude injury to other vessels by collision. 
This fact is not conclusive. In the construc- 
tion of statutes as well as private instru- 
ments and contracts, general words are re- 
stricted in their meaning by the subject-mat- 
ter of the statute or instrument, the context, 
and the apparent intent; and, in an enumer- 
ation of particulars followed by general 



(terms, a restriction of the latter to cases or 
things ejusdem generis is according to set- 
tled rule. Moore v. American Transp. Co., 
24 How. [65 TT. S.] 1, 36; Keg. v. Reed, 2S 
Eng. Law & Bq. 133; Eeg. v. Nevill, 8 Q. B. 
452; Sandiman v. Breach, 7 Barn. & C. 96; 
Ryegate v. Wardsbox-o, 30 Vt, 746; Simonds 
v. Powers, 28 Vt. 354. 

In construing any particular clause or 
words of a statute, it is especially necessary 
to examine and consider the whole statute, 
and gather, if possible, from the whole the 
intention of the legislature. Now, it has al- 
ready been seen, that the first and second 
sections have sole reference to the relations 
of ship-owners as common carriers. The 
fourth section as clearly affects them in that 
relation only. Thus, it provides, "that if any 
such embezzlement, loss, or destruction, shall 
be suffered by several freighters or owners 
of goods, wares, or merchandize, or any 
property whatever, on the same voyage, and 
the whole value of the ship or vessel, and 
her freight for the voyage, shall not be suffi- 
cient to make compensation to each of them, 
they shall receive compensation * « * in 
proportion to their respective losses; and for 
that purpose the said freighters and owners 
of the property, and the ship-owners, or any 
of them, may take the appropriate proceed- 
ings in any court, for apportioning the sum 
to which the ship-owners are liable; * * * 
and the ship-owners are authorized to trans- 
fer their interest in the vessel or freight, for 
the benefit of such claimants, to a trustee, 
to be appointed, &c, * * * from and after 
which transfer, all claims and proceedings 
against the owner or owners shall cease." 
Here, the terms, "goods, wares or merchan- 
dize or any property whatever," are equiva- 
lent to the words in the third section, "any 
property, goods or merchandize," and to the 
words, "goods, wares, merchardize or other 
property," in the sixth section, in each of 
which they relate solely to property of some 
kind put on board of the vessel. The phrase 
is added, "on the same voyage," to confine 
the participation in the apportionment to 
the freighters for a single voyage, and not 
to permit the ship-owners to bring into the 
compensation losses sustained on prior or 
other voyages. This limitation of the appli- 
cation of the fourth section is very important 
in its bearing upon the question in another 
aspect, but here I state it simply in order 
to show that such is its proper construction. 
It may be possible to select a portion of the 
words to give color to a more comprehensive 
meaning; but "freighters or owners of goods, 
wares or merchandize, or any property what- 
ever, on the same voyage," could not include 
the owner of another ship pursuing a voyage 
in another direction, sunk by collision. And 
a loss suffered by several freighters or own- 
ers of property on the same voyage, is whol- 
ly inapt to include the loss sustained by the 
owner of another ship on another voyage. 
This limitation of the application of the 
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fourth section to property on board of the 
ship, or for which the ship-owners -would, 
by the common law, be liable as common 
carriers, has been affirmed by Mr. Justice 
Grier in Barnes v. Steamship Go. [Case No. 
1,021], and by the decision of Judge Merrick 
in Walker v. Boston Ins. Co., 14 Gray, 2SS, 
in Massachusetts. 

The fifth section places charterers in the 
same situation as ship-owners, when the for- 
mer man, victual and navigate the ships. 

The sixth excludes the idea that the act 
was intended to exonerate the master, offi- 
cers and mariners from liability for their 
own fraud or negligence. 

The seventh relates solely to persons ship- 
ping dangerous or inflammable articles on 
board of a vessel taking a cargo for various 
persons on freight, without giving a no- 
tice describing their nature and character, 
and imposes a penalty; and the last section 
exempts certain craft from the operation of 
the act. 

A perusal of the entire act, and a con- 
sideration of its apparent design, its general 
purport being applicable to ship-owners as 
common carriers only, compels me to con- 
clude that it was only their relation as such 
carriers which congress had in view. If it 
is asked, what, then, do the words, "for any 
loss, damage, or injury by collision, or for 
any act, matter, or thing, loss, damage or 
forfeiture, done, occasioned, or incurred," 
mean? I answer, that, having the responsi- 
bility of a carrier at the common law in 
view, a responsibility which subjected the 
ship-owner to liability for every loss not 
caused by the act of God or the public ene- 
my, some such words were necessary to cov- 
er all the grounds of his liability as a car- 
rier. It was not enough to specify "embez- 
zlement, loss, or destruction by the master, 
officers, mariners, passengers or any other 
person or persons." Collision and many 
other acts and things might occasion loss or 
injury to property entrusted to the ship-own- 
er as a carrier, for which but for these 
words he would be responsible to the full 
amount. The collision in the case now un- 
der consideration furnishes an illustration, 
for, the City of Norwich having on board 
a very valuable cargo, that cargo was lost 
by the collision, and that loss would be with- 
in the terms of the section. Not only so, col- 
lision and many other acts, matters, things, 
losses, damage and injury might happen, 
and be "done, occasioned or incurred" with- 
out any fault or negligence either of the 
ship-owners or of their masters or mariners, 
and be due solely to the fault or negligence 
of other persons, or be an accident in such 
sense that faulty negligence could be im- 
puted to no one, and yet the ship-owners 
would be liable. These classes of cases are, 
therefore, provided for, and are clearly with- 
in the design and object of the statute. There 
is, therefore, a large field for the operation 
of all the words of the third section, without 
30 Fea.Cas.— 44 



extending their meaning to an injury to an- 
other vessel or goods on board thereof. 

There is, also, great force in the argument 
of the counsel for the libellants, founded 
upon the provisions of the English statute in 
relation to ship-owners. The statute of 53 
Geo. III. e. 159, was before the congress of 
the United States when this act was pass- 
ed. It not only so appears by the debates, 
but it would reasonably be so inferred. The 
discussion proceeded largely upon the policy 
of England and of this country, in their rela- 
tions to other maritime nations, of encoura- 
ging the building and employment of ships, 
by relaxing the severe rule of the liability of 
carriers at the common law. The English 
statute in terms extended beyond that, and 
applied the limitation of responsibility, in 
very terms, to any loss or damage, which 
"may happen to any other ship or vessel or 
to any goods, wares, merchandize or other 
things being in or on board of any other ship 
or vessel;" and congress rejected this sen- 
tence altogether, and employed general ex- 
pressions, almost identical with the previ- 
ous English statute, which related solely to 
the liability of ship-owners as carriers. It is 
inconceivable that if this liability for injury 
to another ship or vessel, or to goods on board 
of another vessel, was intended to be em- 
braced in the act, those clear and explicit 
terms employed in the English act should 
have been discarded. The rejection of those 
words cannot be otherwise accounted for, ex- 
cept it be upon a supposition dishonorable 
to the framers of the law, and which the 
court cannot for a moment indulge, namely, 
that there was a covert design to employ 
words which might have a similar operation, 
and their meaning be so concealed that the 
bill might be passed by congress in ignorance 
of the design. The words, "loss, damage or 
injury by collision," and- the general words 
that follow, have, therefore, by just construc- 
tion, the same meaning and effect as they 
would if the word "thereto" had been used 
in connection therewith, namely, "for any- 
loss, damage or injury thereto by collision," 
&c. 

Again, if I am right, or if Mr. Justice Grier 
and the supreme court of Massachusetts are 
right, in holding that the' fourth section of 
the act applies only to freighters and owners 
of goods and property on board of the ship, 
and, therefore, applies only to the relation 
of the ship-owners to those whose goods and 
property they assume to carry, it seems to 
me inevitable that the whole act, the third 
section included, applies only to the same re- 
lation, and for this reason: Congress was 
in the act of limiting the responsibility of 
ship-owners, and, by the third section, had 
declared that limitation" for all the cases to 
which it should apply. They fixed its ex- 
tent, namely, "the amount or value of the in- 
terest of such owner or owners respectively 
in such ship or vessel and her freight then 
pending." To provide for carrying this limi- 
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tation into effect, and to make it operate 
equitably among all parties suffering losses 
within* the act, they declare, first, that each 
shall receive in proportion to his loss, and 
that proceedings for apportioning the amount 
may be taken by either party. It is not pos- 
sible that it was intended to include in the 
limitation of the amount to be recovered, 
owners of another vessel injured by a colli- 
sion, and yet exclude them from the benefit 
of the apportionment provided in the fourth 
section. Again, the fourth section provides, 
that the ship-owners may transfer their in- 
terest in the ship and freight to a trustee, 
and that, after such transfer, all claims and 
proceedings against such owners shall cease. 
How, then, shall the limitation be made to 
operate in their favor as against the owners 
of another ship, (if they are included in the 
third section), when such owners are not 
to become beneficiaries under the trust cre- 
ated pursuant to the fourth section? A con- 
struction which makes the third section ap- 
ply to an injury done to another vessel, or the 
goods on board of another vessel, by a colli- 
sion, cannot stand with the fourth section so 
construed, or with any view of justice or eq- 
uity, or in any consistency with the principle 
of the act itself, namely, the limitation of 
the ship-owner's liability to the amount of 
his interest. 

I have not been unmindful that dicta are 
found in some cases cited by counsel, which 
assume that the statute in question does in- 
clude a case of injury to another vessel by a 
collision therewith. But in none was that 
the point in judgment, or, if incidentally in- 
volved, was the question raised or discussed. 
Those dicta are chiefly in the words of the 
statute itself, and in truth furnish no aid to 
its true construction, nor do they decide the 
question I have considered. 

"Without protracting the discussion, al- 
ready too prolix, I am constrained to say, 
that the act of congress relied upon by the 
counsel for the respondents has no applica- 
tion to the injury received by the libellants 
in this ease, and, therefore, that the proofs 
proposed to be given were wholly irrelevant, 
and could have no influence upon the decree 
which it was the .duty of the district court 
to make. 

3. The conclusion which I have reached 
leads to an affirmance of the decree, though 
upon different grounds from those which led 
the district court to reject the evidence of- 
fered. It is, therefore, not necessary that I 
should express an opinion upon the question 
whether this court, as a court of admiralty, 
has powers or jurisdiction adequate to give 
full effect to the act of congress referred to. 

If congress had declared that the respond- 
ents should not be liable for losses sustained 
by the collision except to the amount of 
their interest in the vessel in fault and her 
freight then pending, no court, whether of 
admiralty or law or equity, could properly 
make a decree which in terms would sub- 



ject them to a larger liability and thereby 
practically nullify the statute. Under the 
similar English statute, even the eourts of 
law have regarded this limitation as pre- 
scribing the rule or measure of damages in 
actions on the ease when the liability to a 
single plaintiff was before the court, though 
no such case is cited where losses were sus- 
tained by other parties which were sought 
to be brought into the computation. Can- 
nan v. Meaburn, 1 Bing. 465; Wilson v. 
Dickson, 2 Barn. & Aid. 2; Brown v. Wilkin- 
son, 15 Mees. & W. 391. It cannot be doubt- 
ed that, in a case to which the statute ap- 
plies, if several libels are filed in the court 
of admiralty by different claimants for losses 
sustained, or one bill is filed on behalf of 
several such claimants, that court has am- 
ple power to give full effect to the statute as 
against such libellants, so far at least as to 
refuse a decree which shall subject the re- 
spondents to a larger liability to all those 
libellants than the act of congress declares. 
The Richmond, 3 Hagg. Adm. 431; The 
Benares, 1 Eng. Law & Eq. 637; The Dun- 
dee, 1 Hagg. Adm. 109; Gale v. Laurie, 5 
Barn. & 0. 156. In England, in Dobree v. 
Schroder, 2 Mylne & C. 489, and 6 Sim. 291, 
after two separate actions at law had been 
sepai-ately prosecuted to verdicts, the court 
of chancery entertained a bill for the appor- 
tionment of the value of the vessel, &c, be- 
tween the two plaintiffs and the limitation 
of the owners* responsibility to that value. 

A resort to a court of equity may be neces- 
sary under this act of congress, to make such 
an apportionment, if the party seeking it 
desires to bring into view losses sustained by 
all; and yet a libellant in admiralty would 
have no ground of complaint, if, having 
chosen to go into that court, the respondent 
were permitted to prove any facts, which as 
matter of law, operated to reduce the amount 
of the recovery. As between him and the 
respondent, such proof might furnish a 
measure of the amount to which he was en- 
titled, and an assessment made in conform- 
ity therewith might be conclusive between 
the parties, although no third person would 
be affected thereby. If, in this view, the 
statute could be held to warrant the appli- 
cation of the statute in each case and be- 
tween any parties, it might not concern a 
pai"ticular libellant to have other parties be- 
fore the court, provided he were himself 
willing to take the hazard of such proofs as 
the respondent might give of the aggregate 
amount of the losses, and the same might be 
true of the respondent, if he should prefer 
to try the question as to each claimant. 

It must, of course, be conceded, that, what- 
ever rights a party may have, and whether 
given by statute or otherwise, they are to 
be asserted in due and proper form and be- 
fore the proper tribunal. But it cannot, I 
think, be true, that a defendant must be 
made to bear a liability to which a valid 
statute declares he shall not be subjeet, up- 
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on any idea that there is no court which can 
administer the statute. It were better to 
say— if there is no court which can give a 
judgment or decree in favor of the claimant 
without violating the statute, then no decree 
or judgment can he rendered. And, if it 
were clear, by reason of the number of 
claimants who have sustained losses and 
their residence in various states, that there 
is no tribunal which can obtain jurisdiction 
of all, it would be plausible, at least, to say, 
that the court is compelled to proceed with 
the parties of whom they have jurisdiction, 
and render justice as between them, upon 
all the proofs either may offer bearing on 
the liability according to the limitation 
which the statute has declared: 
The decree must be affirmed. 

[The decree of the circuit court was affirmed 
by the supreme court, 13 Wall. (80 U. S.) 104. 
For other cases growing out of the same colli- 
sion, and involving some of the same questions, 
see Oases Nos. 11,202 and 2,760-2,762.] 



WRIGHT v. ORIENT MUT. INS. CO. See 
Case No. 18,095. 



Case 3JJ"o. 18,088. 

WRIGHT et al. v. OWNERS OF THE 
FRANCESCA CURRO. 

[5 Wkly. Notes Cas. 104.] 

District Court, E. D. Pennsylvania. Dec. 21, 
1877. 

Shipping— Simultaneous Charters fob Sdcces- 
sive Voyages— Breach op Fihst— Ef- 
fect on Second. 

[A vessel was, by separate charter parties., 
chartered to the same parties for two successive 
voyages. On arrival for the first voyage, the 
charterers refused to accept her. claiming that 
she had not sailed as agreed. She was there- 
upon let to them for the same voyage, for a less 
rate; and suit was brought by her owners for 
the difference, and a decree was obtained by 
them, which was paid. Held, that this breach, 
by the charterers, of the first charter party, did 
not release the ship from the second charter par- 
ty, and she was bound to make the second voy- 
age on the terms agreed.] 

In admiralty. Libel for breach of charter 
party. The libellants had chartered the 
bark Franeesca Curro, then at Genoa, to sail 
from Philadelphia to a port in Great Britain, 
it being expressly stipulated that she should 
sail from Genoa (for Philadelphia) during 
the month of December, 1876. Upon her ar- 
rival here in February, 1877, the libellants 
refused to receive her under the charter, 
alleging that she had not sailed during De- 
cember. Freight having fallen, they re- 
chartered her for the same voyage on ex- 
actly the same terms, except at a lower rate 
of freight, and an action brought to recover 
the difference was decided by this court In 
favor of the vessel. [Case No. 5,029.] The 
decree was paid by the present libellants, 
and the voyage performed under the re-char- 
ter. Upon the same day that the original 



charter had been made, a second one was 
also made, of the same vessel, by the same 
parties. This charter was headed "Second 
Voyage," and in the margin were written 
the following words: "It is agreed and un- 
derstood that the vessel, being already char- 
tered for a previous voyage, has after com- 
pletion of same to return to Delaware break- 
water for orders, without delay, and in bal- 
last, to enter upon this charter." After the 
completion of the voyage under the re-char- 
ter, the vessel returned to Delaware break- 
water, and the master telegraphed his ar- 
rival to his agents in Philadelphia, who noti- 
fied the libellants, and asked for orders. 
The libellants thereupon ordered the master 
to Philadelphia, and he came and laid up 
at a dock. The libellants then ordered the 
vessel to Girard Point for loading, but the 
master refused to go, alleging that the libel- 
lants, having broken the first charter, were 
not entitled to the benefits of the second. 
Freights having advanced, this action was 
brought upon the second charter to recover 
the difference. 

Henry Galbraith Ward, for libellants. 

The contracts made in this case were to be 
performed or paid for. The dependence of 
the second on the first was merely to secure 
two consecutive voyages, which could only 
be secured by referring in the second char- 
ter to the first. The first voyage was really 
performed, though not under the original char- 
ter, and the respondents were bound, there- 
fore, to perform the second; there being noth- 
ing but the rise in freights to prevent it. 
Only so far as the conduct of one party 
prevented the performance of the contract 
will the other be excused. Dubois v. Canal 
Co., 4 Wend. 285. In this case the conduct 
of the libellants did not prevent performance, 
and the ship reported to the libellants on her 
return from the first voyage for orders. In 
the first suit the ship complained only of the 
breach of the first charter, damages were 
only awarded for that, and those damages 
have been paid. 

Henry Flanders, for respondents. 

«The contract was, in substance, a single one, 
providing for two voyages. The first was 
never performed, through the acts of libel- 
lants; therefore the second was impossible 
of performance. 

THE COURT dismissed the libel, with 
costs. 



WRIGHT (PAGE v.). See Case No. 10,669. 
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Case No. 18,089. 

WRIGHT v. PENNSYLVANIA R. CO. 

[This is a state case, reported in 3 Pittsb. R. 
116, and 16 Pittsb. Leg. J. 144.] 



WRIGHT cCase No. 18,091) 



[30 Fed. Cas. page 69 2 J 



WRIGHT (POTTER v.). See Case No. 11,- 
343. 

WRIGHT (RICKETSON v.). See Case No. 
11,805. 



Case No. 18,090. 

WRIGHT v. ROGERS. 

[3 McLean, 229.] * 

Circuit Court, D. Ohio. July Term, 1843. 

Bankrupt as Witness — Competency — Set Off. 

1. A set off must be in the same right. 

2. A witness may be competent to prove some 
facts, and incompetent to prove others. 

3. The bankrupt is a competent witness where 
his assignee is a party, as he can have no legal 
interest in the decision of the case. 

Mr. Wright, for plaintiff. 
Mr. Jones, for defendant. 

McLEAN, Circuit Justice. This action is 
brought by an assignee in bankruptcy, to re- 
cover a sum admitted to be due. Foster & 
brothers having been once in business, and 
the defendant having an account against 
them exceeding one hundred dollars, the 
defendant offered to prove it, as a set off. But 
the court held that it could not be so receiv- 
ed, as it was not a debt in the same right 
That it might be received if Poster the plain- 
tin! had expressly assumed to pay it; but no 
such evidence being offered, the account was 
rejected. Charles Foster, a brother of the 
bankrupt, who formerly was a partner in the 
house of Foster & Brothers, was offered as a 
witness. He was objected to, on the ground 
of interest. The court held that he was a 
competent witness generally; that he would 
not be permitted to speak of faets, in which 
his own interests were involved. William 
R. Foster, the bankrupt, was admitted as a 
witness, though objected to. He has no in- 
terest in this suit, as his liability can neither 
be increased nor lessened by any decision 
in the ease. 

The jury found for the plaintiff. Judg- 
ment. 



Case No. 18,091. 

WRIGHT v. SCHROEDER. 

[2 Curt 548.] 2 

Circuit Court, D. Rhode Island. Nov. Term, 
1855. 

Actios for Si-ander— Evidence of Plaintiff's 
Character, 

1. In an action of slander, the plaintiff eannot 
offer evidence of his general good character, to 
disprove the truth of the words, nor to support 
his own character, until it is attacked by the de- 
fendant. The defendant may attack the general 
character of the plaintiff in respect to the sub- 

i [Reported by Hon. John McLean, Circuit 
Justice.J 

2 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 



ject-matter of the charge, in order to reduce 
the damages. 

[Cited in Press Pub. Co. v. McDonald, 11 C. 
C. A. 160, 63 Fed. 243.] 

[Cited in Clark v. Brown, 116 Mass. 509.] 

2. Where the nature of the charge is such, 
that the evidence given by the defendant, in sup- 
port of the plea of justification, though insufficient 
to prove that, has, if believed in part or in whole, 
a legitimate tendency to affect the general char- 
acter of the plaintiff, on the subject of the charge, 
he may reply by evidence of general good charac- 
ter in that particular. 

This was an action on the case for slander- 
ous words spoken of the plaintiff [John 
Wright] in his trade as a master calico-printer 
and manager of print works. It was alleged 
in the declaration, that the plaintiff, being a 
master calico-printer and manager of print 
works, and having ever sustained a good 
reputation in that trade; and never having 
been guilty or suspected to be guilty of the 
vice of drunkenness, and having earned and 
received large compensation in his said trade, 
was employed by the defendant [Theodore 
Schroeder] as the manager of his print works; 
and while so employed, the defendant, speak- 
ing of him in reference to his said employ- 
ment, said, "he has been drunk on the works 
often, and he was drunk on the day of the 
reference"— innuendo, that the plaintiff had 
been often drunk while engaged in his occu- 
pation of "manager of the defendant's print 
works, and particularly on the day when a 
certain arbitration was had, &c. The defend- 
ant justified, by a plea of the truth of the 
words alleged. 

At the trial, the defendant gave evidence 
tending to show, that the plaintiff had been 
intoxicated on many different days, while at 
the print works; and he offered evidence to 
prove, that he kept and drank ardent spirits 
at his lodgings and elsewhere, and also of the 
effects produced on him by so doing at hi* 
boarding-house and other places off the works. 
This last species of evidence was admitted by 
the court as tending to prove the charge, cir- 
cumstantially. 

In reply, the plaintiff offered evidence of his 
good general reputation for temperate habits, 
prior to and at the time when the words com- 
plained of were spoken. This was objected to 
by the defendant, but admitted by the dis- 
trict judge, who presided at the trial, not as 
bearing on the question of the truth of the 
words, but as having some legitimate tend 
ency to affect the damages. The jury having 
lound for the plaintiff, the defendant moved 
for a new trial, assigning as cause, the admis- 
sion of this evidence of general reputation. 

Jenckes & Cozzens, for the motion. 
Hazard & Blake, contra. 

Before CURTIS, Circuit Justice, and PIT- 
MAN, District Judge. 

CURTIS, Circuit Justice. Many apparently 
conflicting decisions have been made, con- 
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cerning the admissibility of evidence of gen- 
eral reputation in actions like this. Gener- 
ally, they can be reconciled "with each other 
and with what I conceive to be the true rules 
on the subject, by attending to the party by 
whom, and the purpose for which, the evi- 
dence was offered. Though, undoubtedly, 
some conflict will still remain. 

1. In my opinion, this species of evidence is 
not admissible, when offered by the plaintiff 
in answer to evidence of the defendant tend- 
ing to prove the truth of the words. It has 
not a legitimate tendency to disprove the 
truth of the charge made by the defendant. 
Matthews v. Huntley, 9N.E 146, and the 
cases there cited. 

2. The defendant may offer such evidence 
to reduce the damages; because the degree of 
injury sustained by the plaintiff, depends up- 
on the reputation, in respect to the matter of 
the charge, which he possessed, at the time 
the words complained of were spoken. If 
that was generally bad, he was not injured 
by the slander to the same extent as he would 
have been if it had been good. It is proper 
therefore for the jury, to take into considera- 
tion the general reputation of the plaintiff, 
upon the point of the charge; and if so, it is 
proper for them to be informed concerning 
that general reputation by evidence. In Stone 
v. Varney, 7 Mete (Mass.) 86, many of the 
cases are reviewed, and a result, satisfactory 
to my mind, arrived at. The American cases 
are collected in 1 Hare & W. Lead. Cas. 198. 

3. At first view, it might seem to follow, 
that this would warrant the introduction bj* 
the plaintiff of evidence of his previous good 
character in chief, before any attack on his 
character; and so are some of the authorities. 
See 1 Hare & W. Lead. Cas. 207; 2 Greenl. 
Ev. §§ 27o, 424. But L think the better rule 
is, that the plaintiff must rest on the pre- 
sumption of good character, which the law 
makes, until evidence touching it is offered 
by the defendant See the cases collected in 
1 Hare & "W. Lead. Cas. 208, and cited by 
Dewey, X, in 7 Mete. (Mass.) 86. 

4. The remaining inquiry, upon which the 
decision of this motion depends is, whether 
the general good character of the plaintiff for 
temperance had been so attacked by the de- 
fendant, that he was properly allowed to sup- 
port it, by evidence that before and at the 
time of the speaking of the words complained 
of, his general reputation for temperance was 
good. The charge was, that the plaintiff had 
been drunk on the works often, and that he 
was#drunk on the day of the reference. In 
support of this charge, the defendant had 
been allowed to offer evidence, tending to 
prove the intoxication of the plaintiff on 
many days at the print works, and while en- 
gaged in his. trade as their manager; that is, 
while on the works. And also, that before 
coming to and after leaving the works, on 



many different days, he was intoxicated. And 
also, that he kept at his boarding-house ar- 
dent spirits of different kinds. And the in-' 
stances spoken of by the witnesses, occurred 
during a. period of about four months, before 
the words were spoken. 

Now, it is apparent, the jury might come to 
the conclusion, that though the defendant had' 
failed to prove that the plaintiff had been 
often intoxicated ou the works, and so some 
damages must be found for the plaintiff, yet 
enough had been proved to satisfy them that 
the plaintiff's reputation, as a manager of 
print works, could not be good, and so, that 
the degree of injury inflicted on the plaintiff 
being small, he should be compensated by 
small damages. Upon this state of the evi- 
dence, I think counsel would have been war- 
ranted in so arguing to the jury. 

This was a peculiar case. Ordinarily, if 
the evidence given in support of the plea of 
justification fails to prove that, it fails to 
prove any thing material. But here it was 
otherwise. And my opinion is, that though 
no direct evidence of general bad character 
be offered by the defendant, if the proof he 
does offer may be insufficient, in the opinion 
of the jury, to sustain the charge, and still 
have a legitimate tendency to prove the gen- 
eral character of the plaintiff bad in the par- 
ticular in question, and so to reduce the 
damages, the plaintiff may encounter it by 
#roof of good general character in that pai'- 
ticular. It may sometimes be difficult to 
draw the line of distinction, and say on 
which side of it, a particular case falls; but 
the same difficulty may exist in any case, 
where the judge is required to determine, 
whether there is any evidence having a legiti- 
mate tendency to prove a matter in issue. 
Yet this is always a question of law. Green- 
leaf v. Birth, 9 Pet L34 U. S.] 202; Bank of 
TJ. S. v. Corcoran, 2 Pet. [27 U S.] 121. 

"Where evidence -has been given, either on 
cross-examination or otherwise, which tends 
to impeach the general character of a witness 
for truth, it is allowable to support his credi- 
bility by evidence of general good character, 
though no witness has been called to speak 
to his general bad character. 1 Greenl. 
Ev. § 469; 3 Starkie, Ev. 1757; 4 Phil. Ev. 
763 (Cow. & Hill's note). A proper qualifica- 
tion is made in Russell v. Coffin, 8 Pick. 154, 
that the evidence, on the cross-examination, 
must not only tend to affect the credibility of 
the witness in the particular case, but must 
touch his general character. And so in ac- 
tions of slander, the evidence given by the 
defendant must have a legitimate tendency 
to affect the general character of the plaintiff, 
in reference to the subject-matter of the 
charge for which damages are demanded. 

The district judge, who presided at the trial, 
concurs in this opinion. The motion for a 
new trial is overruled. 
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Case No. 18,093. 

WRIGHT v. SCOTT (two cases). 

[4 Wash. O. O. 16.] i 

Circuit Court, D. New Jersey. April Term, 
1820. 

Construction of Will — Estate Tail — Statute 
of Limitations. 

1. P. F. being seised of 1705 acres of land, 
devised the same as follows: "Unto my well 
beloved and only daughter, E. F. alias W. and 
her husband J. W. all the remaining part of my 
estate, not sold in my life time, both real and 
personal, to them, their heirs begotten of their 
bodies, or assigns, for ever; or for want of such 
heirs or assigns, then to the heirs begotten by, 
or either of them, and to their assigns for ever; 
all which estate is given as a portion to my dear 
and only daughter aforementioned." The will 
clearly intended to give, and does give to J. W. 
and wife, an estate tail; and in the event of their 
death without issue, then it was given to the 
heirs of the body of the survivor. 

2. Construction of the act of limitations of 
New Jersey, passed in 1799 (section 10). 

[Cited in Croxall v. Sherrerd, 5 Wall. (72 IT. 
S.) 268.] 

[3. Cited in Pritchard v. Spencer, 2 Ind. 486, 
to the point that the legislature may enact 
retrospective limitation laws, where they do not 
deprive parties of a reasonable time for prose- 
cuting their claims before being barred.] 

These causes came before the court upon 
the following case agreed. Peter Fretwell, 
being in his life time and at the time of his 
death, seised of a tract of land containing 
1705 acres, including the premises in ques- 
tion, by his last will bearing date in January, 
1718, devised the same as follows: "Unto my 
well beloved and only daughter Elizabeth 
Fretwell, alias Wright, and to her husband 
Jonathan Wright, all the remaining part of 
my estate, not sold in my life time, both real 
and personal, to them, their heirs begotten of 
their bodies, or assigns for ever, or for want 
of such heirs or assigns, then to the heirs be- 
gotten by, or of either of them, and to their 
assigns for ever; all "which estate is given 
as a portion to my dear and only daughter 
aforementioned." After the testator's death, 
Wright and his wife entered upon, and were 
possessed of the premises so devised. They 
had issue, Fretwell, their eldest son, besides 
other children; and on the 31st of August, 
1742, the said Jonathan Wright, who sur- 
vived his wife, died. Fretwell Wright had 
several children, lawful issue, some of whom 
survived him; but his eldest son, Peter, died 
in the life time of his father, having several 
children, of whom Fretwell, lessor of the 
plaintiff, was his eldest. Fretwell, the fa- 
ther, died on the 29th of December, 1797. 
On the 5th of August, 1721, Jonathan Wright, 
and Elizabeth his wife, being seised and pos- 
sessed, as abovementioned, of the aforesaid 
1705 acres of land, conveyed the same to 

i [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice of 
the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., 
Esq.] 



Joseph Reckless in fee simple, by a deed of 
bargain and sale; and on the 19th of the 
same month and year, Reckless, by a like 
deed, conveyed the same land to the said 
Jonathan Wright in fee simple. Jonathan 
Wright being seised of the above estate, by 
deed of bargain and sale dated the 6th of 
May, 1741, conveyed 225 acres, part thereof, 
to Henry Scott, who entered on, and retained 
possession of the same to the time .of his 
death. Jonathan Wright, by his will, dated 
the 11th of August, 1742, devised 700 acres, 
other part of the aforesaid 1705 acres, to his 
two sons Jonathan and Ebenezer in fee, as 
tenants in common. After his death, his 
said sons, the said devisees, entered upon the 
said 700 acres of land; made partition of the 
same between them, and afterwards, the said 
Jonathan the second, by deed of bargain and 
sale, bearing date the 2d of February, 1754, 
conveyed to the aforesaid Henry Scott, in fee 
simple, 125 acres of the said 700 acres, so 
held by him in severalty, other part of the 
premises in dispute in this ease; and in the 
other ejectment against Abraham Scott, now 
also for judgment. On the 29th of August, 
1743, the said Fretwell Wright, eldest son of 
the aforesaid Jonathan Wright, executed an 
instrument under his hand and seal, reciting 
that his father, in his life time, and his ex- 
ecutors since his death, by virtue of his will, 
had sold lands which he had derived under 
the will of Peter Fretwell, for confirming the 
title of all such purchasers, as well as of the 
devisees claiming under the will of his said 
father, and for divers good causes and con- 
siderations, he releases unto all and every 
such purchaser and purchasers, and to his 
brothers and sisters claiming as devisees 
aforesaid, and to their heirs respectively, all 
such right, title, interest and estate, as he the 
said Fretwell had, or ought to have in and to 
the said premises so sold and conveyed. This 
deed was afterwards acknowledged and duly 
recorded. 

Henry Scott being seised at the time of his 
death, as well as from the times when the 
two deeds aforesaid were made to him, of the 
lands therein mentioned, made his will, dat- 
ed the 17th of November, 1773, whereby he 
devised the said lands to his two sons, Jona- 
than and Abraham, (defendants in these ac- 
tions) in fee, equally to be divided; and died 
on or before the 26th of November, 1773. 
Abraham and Jonathan Scott entered upon 
the land after the death of their father, made 
partition of the same, and have continued to 
hold possession of their respective parts 'ever 
since. Fretwell, the son of Jonathan Wright 
the elder, was twenty-nine years of age at 
the death of his father, and resided in this 
state till his own death. He died intestate, 
leaving issue six children, besides Fretwell 
Wright his grandson, then aged twenty-one 
years, the lessor of the plaintiff, who was the 
son of Peter F. Wright, the eldest son of the 
said Fretwell Wright the intestate, who died 
in his father's life time. This ejectment 
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was commenced on the 26th of September, 
1816. It is then agreed that if the opinion 
of the court upon the above case, should be 
in favour of the lessor of the plaintiff, judg- 
ment to be entered for him; if in favour of 
the defendant, judgment to be "entered as in 
case of non-suit, &c. 

The counsel for the lessor of the plaintiff, 
made the following points: (1) That by the 
will of Peter Fretwell, an estate tail passed 
to Jonathan Wright and Elizabeth his wife. 
(2) That that estate was not afterwards bar- 
red by the operation of the acts of New Jer- 
sey, passed in the years 1784 and 1786.2 
Patt. Laws, 54, 78. The conveyances stated 
in the case, passed only an estate for life. 
The release of Fretwell Wright was void for 
want of parties. (3) That the lessor of the 
plaintiff is not barred by the act of limita- 
tions. 

1. In support of the first point, were cited 
Cowp. 410, 234; 3 Leon. 5; Plow. 541; 2 Ld. 
Rayni. 1146; Cowp. 841; 5 Term E. 337. 

2. To prove that the estate tail was not dis- 
continued, was cited Co. Litt. § 613. And it 
was contended that the case was not within 
the operation of the acts referred to; as the 
tenant in tail was not in possession of the 
premises in dispute, at the time those acts 
passed. 

3. The act- of assembly passed in 1799 

2 The act of 1784 enacts: "That all land or 
other real estate which hath heretofore been de- 
vised in tail of any kind, and hath, agreeably to 
such devise or intail, passed through one de- 
scent since the death of the testator, and is now 
in the second, or more remote descent from the 
testator; all such land or other real estate shall 
he deemed, taken, and adjudged to he the proper 
estate in fee simple of the present possessor, pro- 
vided the testator under whom the same is held, 
had an absolute estate in the same; and also 
provided the person in possession holdeth the 
same in the line of descent mentioned and di- 
rected in and by such devise in tail; and all 
devisees heretofore made in tail as aforesaid, 
which have not already passed through one de- 
scent since the death of the testator; and also 
all such devises which shall hereafter be made 
in tail of any kind, shall be deemed, taken and 
adjudged to vest in, and entitle the person to 
whom the same may he descended, agreeably to 
the devise or intailment, after the decease of the 
first devisee, to all the estate in the devised 
premises, which the testator was entitled to, 
and might or could have devised; and that no 
intailment of lands, or other real estate shall 
continue to intail the same in any case whatever, 
longer than the life of the person to whom the 
same hath been, or shall be first given or de- 
vised by such intailments." 

Supplement to the above act was passed in 
1786. It enacts: "That the words 'passed 
through ..one descent since the death of the tes- 
tator, and is now in the second or more remote 
descent from the testator,' contained in the sec- 
ond section of the above recited act, shall be 
deemed and construed to mean 'been possessed 
by the first devise in tail, and is now the prop- 
erty of the next devisee in tail, after the decease 
of the first devisee, in the line mentioned in the 
devise in tail under which they may claim;' and 
that the words 'the line of descent' contained in 
the above section shall be construed to mean 
'the line of intailment:' any matter or clause in 
the said recited act bearing a different construc- 
tion, to the contrary notwithstanding." 
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(Patt Laws, 353, § 10) gives twenty years 
from the time the title accrued to bring the 
ejectment in. The title of the lessor of the 
plaintiff did not accrue till the death of Fret- 
well Wright in 1797, and this action was 
brought in 1816. If the release of Fretwell 
was good to bar his right, then he could not 
bring an ejectment in his life time. But it 
could not affect the estate of his issue, whose 
right accrued after the death of the tenant 
in tail. The act of limitations did not begin 
to run against Fretwell Wright himself, be- 
cause the possession of Scott was not ad- 
verse to his title, as he claimed under this 
release; and even if the time did begin to 
run against the said Fretwell, still it did not 
run on against his issue; but stopped at his 
death, and a new series commenced in rela- 
tion to the issue. 

The counsel for the defendant insisted as 
to the first point, that Jonathan & Eliza 
Wright took a. fee simple estate under the 
devise to them, not only by virtue of the 
words "or assigns forever," but from other 
parts of the will in which the testator de- 
clares his intention to dispose of all his es- 
tate, which, together with other expressions 
scattered through the will, show that it was 
his intention to give a fee to his daughter 
and her husband. There is, besides, a clause 
in the will, which directs his debts to be 
paid, thus creating a charge on his real es- 
.tate, which has always been considered as 
sufficient to enlarge the estate into a fee. 
[Williamson v. Kincaid], 4 Dall. [4 U. SJ 21; 
1 Term R. 411; 2 Term R. 356, 656, 762; 3 
Wils. 298, 302; Ibbetson v. Beckwith, Cas. 
t Talb. 157; Cowp. 355; 1 Wils. 333; 3 Bur- 
rows, 16, 18; Loftt, 96; 4 East, 495; 5 East, 
87; Willes, 140; 1 Burrows', 3S; 2 Burrows, 
770, 1112; 1 Wash. (Va.) 102. The words 
"all which estate is given to my daughter as 
a portion," are sufficient to pass a fee. 

Second. To prove that if this be an estate 
tail, it was discontinued, and the remedy by 
ejectment was taken away, were cited Co. 
Litt. 325a; Patt Laws, 6. A bargain and 
sale operates like a feoffment, to "work a dis- 
continuance. 2 South. [5 N. J. Law] 713; 
Salk. 619; 3 Burrows, 1703; 1 Atk. 3; Runn. 
10, 11; 3 Bl. Comm. 206; Patt. Laws, 135. 
To show that the former one still continues, 
Co. Litt. 355; 3 BI. Comm. 171. The estate 
tail, if it be one, was barred by the acts of as- 
sembly of 1784 and 1786. 2 South. [5 N. J. 
Law] 713. 

Third. The act of limitations began to run 
against Fretwell Wright in 1742, on the 
death of Jonathan; and run on after his 
death against the issue, so that more than 
sixty years were out before this action was 
brought; and a possession for that length of 
time, or even for thirty years, under the 
circumstances stated in the second section 
of the act of 1787 (Patt. Laws, 81), all which 
exist in this case, not only bars the estate of 
him who has title, but vests an absolute es- 
tate in the possessor. 1 Cruise, Fines, 255; 
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2 Cruise, Fines, 563; Sugd. 267; Shep. Touch. 
21, 27, 29, 31; 6 Mass. 328; Wheat. Dig. 233. 
To prove the release a valid deed, 2 Com. 
Dig. 170; Co. Litt. 3. 

Ewing & Wall, for lessor of plaintiff. 
Griffith & L. H. Stockton, for defendant. 

WASHINGTON, Circuit Justice. The fol- 
lowing objections have been made to the title 
of the plaintiff, and his right of recovery: (1) 
That the will of Peter Fretwell passed to Jona- 
than and Eliza Wright a fee simple estate. 
If so, the lessor of the plaintiff, who claims as 
the eldest son of Peter F. Wright, can have no 
title to the lands in question, which were sold 
and conveyed by Jonathan Wright his grand- 
father. (2) But if the estate was a fee tail, 
then it is objected, that the estate tail was 
converted into an estate in fee simple by force 
of two acts of assembly of this state, passed 
in the years 1784 and 17S6, which operated to 
defeat the estate of the issue in tail. (3) That 
the plaintiff is barred by force of the act of 
limitations. 

In construing the above reeited clause of 
Peter Fretwell's will, the court will take care 
not to forget the maxim equally contended for 
by the counsel on both sides, and which all the 
cases upon the subject inculcate, that the in- 
tention of the testator apparent in the will, is 
to govern the construction, if such intention 
be not inconsistent with the established prin-. 
ciples of law. We think there is no difficulty 
in discovering the intention of this testator, 
and it is quite clear to us that this intention 
entirely harmonizes with the rules of law. 
Can it admit of a doubt that the testator in- 
tended, in the first instance, to give to his 
daughter and to his son-in-law, a joint estate 
in fee tail, excluding for a moment, the words 
"or assigns for ever?" The words are "to his 
well beloved daughter, and to her husband 
J. W. and their heirs begotten of their bodies." 
The most unlettered man, however ignorant 
he may be of the difference between a fee sim- 
ple and a fee tail, knows that the heirs of the 
body of the devisee, cannot include general 
heirs, who are not of his body. Again, can it 
be doubted that the testator intended, in the 
event of the death of his daughter, or of her 
husband, without issue of their bodies, to give 
the estate to the heirs of the body of the sur- 
vivor of them? The words for this purpose 
are, "or for want of such heirs or assigns, then 
to the heirs begotten by or of either of them, 
and to their assigns for ever." The expres- 
sions "heirs begotten by or of either of them" 
have precisely the same meaning here, that 
they -have in the devise of the particular .es- 
tate. But the word "assigns," used in the 
first, and in the latter part of the clause, might 
well be construed differently, for the purpose 
of effectuating the intention of the testator; 
and that for the following reason. If they 
are construed in the first part to give a fee 
simple to the husband and wife, in violation of 
the obvious intention to give only a fee tail, 



the rule of law would not permit the equally 
evident intent, in favour of those in remainder, 
to take effect; because it would then amount 
to a limitation over, after a fee simple, depend- 
ent upon an indefinite dying without issue; 
which the policy of the law will not tolerate, 
even in wills, the favoured instruments of 
courts of justice. But the same reason does 
not apply to prevent the enlargement of the 
estate in remainder, by force of the same ex- 
pression; because if the testator meant, in 
both cases, to give a fee simple, yet as he 
still more clearly intended to limit a remainder 
upon the first estate in the event of a dying 
without issue; such intention might be grati- 
fied by construing "assigns" where they are 
last used, so as to enlarge the estate into a fee 
simple, and yet to give a different construction 
to the same expression in the first part of the 
clause. These observations are made, not with 
a view to decide what estate passed to the re- 
mainder-man, as that question is not involved 
in this cause; but are merely intended to 
show, that because the word "assigns" might 
have the effect of converting the estate in re- 
mainder into a fee simple, without violating 
the intention of the testator, or the rules of 
law, it does not follow that it should be so 
construed in the devise of the particular estate, 
when by doing so, it would defeat the manifest 
intention of the testator, by bringing it into 
collision with the rules of law. What the tes- 
tator meant by the use of the words "or as- 
signs forever," in the devise of the particular 
estate, it is not easy for us to say. Possibly 
he might have meant to apply them exclusive- 
ly to the personal estate, reddendo singula 
singulis; which, he may have known, could 
not be intailed. Or he may have used them, 
as they are used in deeds, when superadded 
to heirs, without any meaning or operation 
whatever. Be this as it may, they cannot ad- 
mit of the construction contended for by the 
defendant's counsel, without defeating the 
manifest wishes of the testator, which is a 
sufficient reason for rejecting it. 

Many cases were read by the defendant's 
counsel to show, that certain expressions in 
one part of a will, may be resorted to, to en- 
large the particular estate given in another part; 
such as charging it with payment of debts, the 
use of the word "estate," and the like. But it 
will be found, upon an examination of those 
cases, that they apply to devises of mere free- 
hold estates. There is not one of them which 
bears upon an estate of inheritance in fee tail, 
devised by appropriate words, and especially 
where an estate is limited over upon a general 
dying without issue. We are therefore of 
opinion that an estate tail passed to Jonathan 
Wright, and to his wife, in joint tenancy. 

The next question is, whether the lessor of 
the plaintiff is prevented from recovering in 
this action, on account, either of defect of title, 
or want of remedy? These are the two ob- 
jections urged by the defendant's counsel un- 
der the second and third heads of their argu- 
ment, and which we shall combine, for reasons 
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-which will be perceived when the objections 
.are examined. 

The plaintiff's counsel have contended that 
the estate tail created by the will of Peter 
Pretwell was noL affected by the act of 1784 
(Patt. Laws, 53) and the explanatory act of 
1786 (Patt. Laws, 78), because Fretwell 
Wright, the first in descent, was not in the 
.year 1784 in possession of the premises in con- 
troversy; • that consequently he continued ten- 
.ant in tail when he died; from which time, 
.and not before, the right of the lessor of the 
plaintiff, his issue in tail, accrued; that the 
deed of Jonathan Wright to Henry Scott, and 
that of his son Jonathan to the same person in 
1754, neither nor both of them, discontinued 
the estate tail, or passed an estate that could 
endure longer than the life of Jonathan, the 
first tenant id tall; or, that at most, it was 
4i base fee; and finally that the instrument 
•called a release, executed by Fretwell, dated 
in 1743, could not affect the right either of 
himself, or of his issue in tail, not only for the 
reasons assigned in respect to his father's deed, 
but because there was no second party to it; 
"but even if it operated as a deed of bargain 
.and sale, that still it could only affect the es- 
tate of the bargainor, and not that of his issue 
in tail, whose right did not accrue before the 
year 1797, within twenty years from which 
period, this action was commenced. It is fur- 
ther insisted on the same side, that since Scott 
held under the above deeds, he held under the 
.grantors, and not adversely to Fretwell 
Wright; for which reason it is argued that 
the act of limitations did not begin to run 
.against the lessor of the plaintiff till after his 
death; and again, that even if the act of limi- 
tations had commenced its operation against 
Fretwell Wright, still his heir in tail could not 
be affected by it, because if his title could not 
"be defeated or impaired by his acts, neither 
•could it be by his laches. 

The court cannot agree with the counsel in 
many of the above propositions, and altogether 
dissent from the conclusions drawn from them. 
If the release, as it is called, by Fretwell 
Wright, were out of the case, there could be 
very little doubt as to the operation of the act 
•of limitations. We will examine the case, 
then, first, as if this instrument had not been 
■executed; and second, as it may be affected 
"by it. 

1. Before we proceed further in the investi- 
gation of these questions, it will be proper 
to attend to the language of the acts of limi- 
tations, and particularly to those which pass- 
ed on the 5th of June, 1787 (Patt. Laws, 81), 
the first section of which enacts "that sixty 
years actual possession of any lands, &c, 
-uninterruptedly continued by occupancy, 
descent, conveyance, or otherwise, in what- 
ever way or manner such possession might 
have commenced, or have been continued, 
•shall vest a full and complete right and title 
in every actual possessor or occupier of such 
lands, and shall be a good and sufficient bar 
to all claims that may be made, or actions 
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commenced by any person or persons what- 
soever for the recovery of any such lands," 
&c. The second section enacts "that thirty 
years actual possession of any lands, &c, 
uninterruptedly continued as aforesaid, 
wherever such possession commenced, or is 
founded upon a proprietary right, - &c, or 
wherever it was obtained by a fair bona 
fide purchase of such lands of any person 
whatever in possession, and supposed to have 
a legal right and title thereto, or of the agent, 
&e. shall be a good and sufficient bar to all 
prior locations, rights, titles, conveyances or 
claims whatever, not followed by actual pos- 
session as aforesaid, and shall vest an abso- 
lute right and title in the actual possessor and 
occupier of all such lands," &c. The first 
proviso in this law saves the rights of a 
person under the usual disabilities existing 
at the time the said right or title first de- 
scended or accrued, if he shall commence 
his action within five years after the disa- 
bility removed. The second proviso is in 
the following words, "that any citizen of 
this, or any other of the United States, and 
his or their heirs, having right or title to 
any lands, &c. within this state, may, not- 
withstanding the aforesaid times are expir- 
ed, commence his or their action for such 
lands, &e. at any time within five years next 
after the passing of this act, and not after- 
wards." The tenth section of the act of the 
7th of February, 1799 (Patt. Laws, 352), en- 
acts "that from and- after the 1st of Janu- 
ary, 1803, every real, possessory, ancestral, 
mixed, or other action, for any lands, shall 
be brought or instituted, within twenty years 
next after the right or title thereto, or cause 
of such action shall accrue, and not after." 
It may not be amiss to observe upon the 
second section of the first act, that the case 
shows that Henry Scott obtained possession 
of the land by a fair bona fide purchase from 
persons in possession, and supposed to have 
a legal right and title thereto. There can be 
no doubt but that the act of 1787 operates 
retrospectively as well as prospectively, with 
this difference, that where the sixty or the 
thirty years had entirely run out, at the time 
of the passage of the law, citizens of this, 
or any other state of the United States, 
claiming title to the land, were indulged 
with an additional five years within which 
to commence this action. But if the term 
was running when the act was passed, or 
began afterwards to run; in either case, the 
lapse of the time stated in the act consti- 
tuted a complete bar, unless the plaintiff 
could save himself, by showing that he had 
been under some one of the enumerated disa- 
bilities. It will readily be admitted that the 
possession under this law must be adverse, 
so far at least, as that the possession must 
not be held and continued under the person 
claiming title; and therefore, a lessee for 
one hundred years, which was the case put 
by the plaintiff's counsel, could claim no 
benefit under the act, though he should re- 
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tain the possession during all that time, in- 
asmuch as such possession would he the pos- 
session, of his lessor. How far a possession 
for sixty or thirty years, under a conveyance 
from a tenant in tail, believed to he such, 
would operate to har the issue after the 
death of the grantor, is a question which 
does not arise under this head of the inquiry, 
and therefore need not he mooted. For the 
case states, that upon the death of Jonathan 
Wright, in 1742, Henry Seott entered upon 
the 225 acres conveyed to him hy Jonathan 
Wright in 1741, and that the two sons of the 
said Jonathan, Ebenezer and Jonathan, en- 
tered upon the 700 acres devised to them hy 
their father, (part of which, as well as the 
225 acres, are the premises in dispute) and 
that in 1754, the said Jonathan conveyed 
the 125 acres to the said Scott. Can it then 
admit of a douht, that Scott and the two 
sons of Jonathan Wright, claiming under 
his will, entered under titles opposed to that 
of Fretwell Wright, and consequently ad- 
verse to his title? Scott claimed, and was 
entitled to a base fee, by virtue of the con- 
veyance of Jonathan Wright the elder, de- 
feasible by Fretwell Wright, the issue in tail; 
and as for the two sons, they had no title 
whatever. But the possession of those per- 
sons, whether with or without title, was in 
hostility to that of Fretwell Wright, which 
he claimed, not under his father, but under 
Peter Fretwell, the donor. From the year 
1742 then, to a period exceeding even sixty 
years, there was, in the words of the first 
section of the act, an actual possession, un- 
interruptedly continued hy occupancy or 
otherwise; and this, the act declares, shall 
not only bar all claims and actions com- 
menced for the recovery of the land, but 
shall vest a complete title in the possessor. 
It is to be remarked that this possession is 
unaffected by either of the provisions in the 
act, so far as we are informed by the ease 
before us. 

But it is contended by the plaintiff's coun- 
sel, that the lessor of the plaintiff is not 
within the operation of the above act, be- 
cause he claims paramount to the title of 
Fretwell Wright, and that he cannot be 
barred, unless the title had run against him 
after his right commenced, or accrued in 
1797, upon the death of Fretwell Wright 
This doctrine is altogether untenable. It is 
opposed as well by the words, as by the 
obvious meaning of the act. It has been al- 
ready shown, that the right of Fretwell 
Wright accrued in 1742, and consequently, 
that the time then began to run; and it is 
a clear principle of law, that in such a ease 
it continues to run on, as well against the 
issue in tail, as against the tenant in tail, 
against whom it commenced its operation. 
The language of the first section of the act 
is general, as to all estates without excep- 
tion; "in whatever way or manner such pos- 
session might have commenced, or have been 
continued." The act then applies as well to I 



the claim of a tenant in tail, as to any other 
title. Yet the argument we are examining, 
if sound, would substantially exclude from 
its operation a title gained by length of pos- 
session, when opposed by the claim of a 
tenant in tail; which, particularly after the 
act of 1784 respecting intails, would be a 
construction altogether inadmissible. For if 
the length of time, during which the tenant 
in tail is bound to bring his action, does not 
run on. so as to affect his issue when he be- 
comes entitled to the estate, then he, and his 
issue in succession ad infinitum, would be en- 
titled to the benefit of the same length of 
time to make his claim, after the death of 
his ancestor; which would in effect do away 
the operation of the act altogether, as to 
estates tail. Supposing then the release of 
Fretwell Wright to be out "of the case, we 
are of opinion that the title of the lessor of 
the plaintiff is barred by the act of limita- 
tions. 

■ 2. Taking the case as affected by the re- 
lease, it is contended that the acts of 17S4r 
and 178G, did not enlarge the estate of Fret- 
well Wright or of his alienee, but that he- 
died tenant in tail of this estate, and having 
estopped himself by his release to claim or 
to sue for the same in her life time, the- 
act of limitations did not begin to run until 
1797, when, and not before, the title of the 
issue of Fretwell Wright accrued, before 
whieh time, the possession obtained by Scott 
under the release was not adverse. We have- 
no doubt but that the effect of the acts of 
1784 and 17SG, was to unfetter estates tail 
from the restraints of the statute de donis,. 
whether the tenant in tail was in possession 
when the act of 1784 passed, or whether the 
estate then existed as a base fee in' posses- 
sion of his alienee. Den v. Hobinson, 2" 
South. [5 N. J. Law] 793, seems completely 
to have decided this point, and we think 
rightly. These acts then being clearly in- 
tended to defeat the title of the issue in tail, 
or in other words, to dock the intail in a case- 
like the present, they operated like a com- 
mon recovery to enlarge the estate of the 
alienee into a fee simple. Now we hold it 
to be perfectly indifferent, whether the plain- 
tiff's or defendant's counsel is right, as to 
the validity of the release, so called, of Fret- 
well Wright. If it be valid then, by force 
of the above acts, it passed to Henry Scott 
a fee simple estate in the premises, and the 
lessor of the plaintiff can have no title as 
the heir of Fretwell Wright the grantor. If 
it was void, then it has been already shown 
that the plaintiff is barred by the act of 
limitations, whieh began to run upon the 
death of Jonathan Wright, in 1742. 

The case in short stands thus: Upon the- 
death of Jonathan Wright, the right to this 
estate vested in his eldest son Fretwell 
Wright, as issue in tail, notwithstanding his 
father's conveyance to Scott, and the devise 
in his will to Jonathan and Ebenezer; and. 
Fretwell Wright might then have commen- 
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ced his action. If his title was unaffected by 
his release, and also by the acts of 1784 and 
178G, then the act of limitations began to 
run in 1742, and an adverse possession of 
more than sixty years, previous to the bring- 
ing of this- action, had run out against the 
lessor of the plaintiff. If the release -was 
a valid instrument, and the acts of 1784 and 
1780 unfettered the estate tail, then the title 
of the issue in tail of Fretwell Wright was 
defeated; the estate of the grantee was en- 
larged into an estate in fee simple; and the 
heir at law of Fretwell Wright, who must 
claim under the grantor, and cannot claim 
paramount to him from the donor, can have 
no title against the grant. So that take 
the case under any and every aspect, the 
lessor of the plaintiff cannot recover. 

The view which we have taken of this 
case, renders it unnecessary to notice many 
of the arguments at the bar which were 
much pressed upon us. Judgment for the 
defendant in each case. 
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WRIGHT v. SHUMWAY. 

[1 Biss. 23; * 2 Am. Law Reg. 20.] 

District Court, D. Wisconsin. Aug. Term, 1853. 

Settlers ox Unsurvexed Lands — Validitt of 

Contract— Equitable Mortgage — 

After- Acquired Title. 

1. A covenant on the part of settlers on un- 
surveyed lands of the United States, to purchase 
those lands, as soon as surveyed and offered for 
sale by the government, and then mortgage 
them to a creditor, to secure a debt, is not a 
contract in violation of sections 4 and 5 of the 
act of congress approved March 31, 1830 [4 
Stat. 390], for the relief of purchasers of pub- 
lic lands, and for the suppression of frauds at 
public land sales. 

[Cited in Calhoun v. Memphis & P. R. Co., 
Case No. 2,309.] 

2. A mortgage given to secure a debt due and 
payable, no time of payment being specified, 
may be redeemed or foreclosed at any time. 

3. An equitable mortgage springs from an 
agreement, express or implied, that there shall 
be a lien. A covenant by a debtor with his 
creditor, to purchase certain lands, and then 
mortgage them to him will be enforced in a 
court of equity by a decree of sale. 

4. Where a settler on public lands, entitled to 
a pre-emption, procures a capitalist to pay the 
purchase money of the land into the land office 
of the United States, and allows him to take 
the receiver's receipt in his own name, or makes 
an assignment to him of his certificate of loca- 
tion as his security for such payment, receiving 
back the bond of said capitalist for a deed upon 
the repayment, on 8 certain day, of the pur- 
chase money with interest, this is in equity a 
mortgage of the land, redeemable by the settler 
or his alienee at or before the time of payment, 
according to the condition of the contract. 

5. A mortgagee of lands to which the mort- 
gagor had no present title, is entitled in equity 
to the benefit of an after-acquired title. * 

In equity. The defendants, Charles N. 
Shumway, John P. Shumway, Jabez N. Rog- 

* ' ■ - - - i i ■ i i i 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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ers, and John S. Harris, in the year 1849, 
became indebted to the complainants, by 
several promissory notes in the sum of 
twelve hundred dollars. In December, 1S50, 
Charles N.' Shumway and John P. Shumway, 
having settled upon, and being in posses- 
sion of, unsurveyed public lands, in this 
state, executed and delivered to complain- 
ants a deed, or instrument under seal, by 
which, for the consideration of one dollar, 
they sold, assigned, and conveyed to them 
all their right, title, and interest in those 
lands, describing them, together with all the 
water privileges, rights and easements, and 
other appurtenances, and the buildings erect- 
ed on the same. The deed provided, that 
"the property hereby assigned, being intend- 
ed to include all the claims held by us for 
the parties of the first part, on the lands 
now occupied by them, and yet unsurveyed, 
and not sold by the United States, to have 
and to hold the same to the said Edward 
and Augustus and their heirs forever. This 
grant is ^intended as a security for the in- 
debtedness of the said parties of the first 
part to the said party of the second part, 
consisting of three notes, in all about twelve 
hundred dollars besides interest And the 
said parties of the first part covenant and 
agree with the said parties of the second 
part, that they will purchase the said land 
of the United States whenever the same 
shall be surveyed and exposed for sale, and 
will mortgage the same with the appurte- 
nances to the. said parties of the second part, 
their survivors or assigns to secure the in- 
debtedness aforesaid, or such part thereof as 
may be then unpaid, as soon as the land 
shall be exposed for sale." The deed was 
filed with the town clerk, as a chattel mort- 
gage, and also recorded in the office of the 
register of deeds, as a mortgage of real es- 
tate, in October, 1852. In October, 1851, 
the defendant, Jabez N. Rogers, by his deed, 
duly executed and acknowledged, confirmed 
the aforesaid deed, and conveyed to the 
complainants his interest in the premises, 
for the purpose of securing the debt. The 
lands being surveyed, were offered for sale 
by the United States, in June, 1852. In 
November, 1852, John P. Shumway proved 
up a pre-emption right, and entered one hun- 
dred and sixty acres of the land, which in- 
cluded the village of Wautoma, and assigned 
the certificate of location to John Fitzgerald, 
one of the defendants, in consideration of 
the payment by him of the purchase money, 
at the land office, at the request of Shum- 
way. And at the same time, Fitzgerald en- 
tered in his own name, one other quarter 
section of the land, for Charles N. Shum- 
way, of which he claimed a right of pre-emp- 
tion. Fitzgerald having purchased the two 
quarter sections, at the instance and request 
of the Shumways, gave to each of them a 
bond in the penalty of five hundred dollars, 
"conditioned that he shall make to them re- 
spectively a deed for his particular quarter 
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section described in the bond, on paying to 
him two hundred dollars with interest, with- 
in two years thereafter, and also paying the 
annual taxes." After those two quarter sec- 
tions were entered at the land office by Fitz- 
gerald, demand of a mortgage was made by 
complainants of the Shumways, in pursu- 
ance of their covenant. Bill taken as con- 
fessed against John S. Harris one of the de- 
fendants, and also against Rogers, he not 
claiming any interest in the lands.. The 
Shumways and Fitzgerald make defense. 

Winfield Smith, for complainants, cited 
Barber v. Harris, 15 Wend. 617; 2 Pow. 
Mortg. 522, and note; 3 Pow. Mortg. 1049; 
Foster v. Foust, 2 Serg. & R. 11; Ex parte 
"Wills, 1 Ves. Jr. 162; 1 Smith, Lead. Cas, 
Eq. 510; 2 Smith, Lead. Cas. Eq. 302-304; 
In re Howe, 1 Paige, 125; 4 Kent, Comm. 
150; Deacon v. Smith, 3 Atk. 323; Mitchell 
v. Winslow [Case No. 9,673]; Gilmer v. Poin- 
dexter, 10 How. [51 U. SJ 257; Lambert v. 
Nanny, 2 Munf. 196; Patterson v. Johnston, 

7 Ham. 225; Tompkins v. Mitchell, 2 Rand. 
(Va.) 428; Marshall v. Bush, 1 Morris, 275; 
Kizer v. Lock, 9 Ala. 269; Carter v. Rockett, 

8 Paige, 437; 2 Story, Eq. Jur. §§ 64, 159, 
790, 1216, 1231. 

Francis Randall, for defendants. 

MILLER, District Judge. It is contended 
on the part of the defendants, that the deed 
of the Shumways to complainants is a con- 
tract in violation of the act of congress, ap- 
proved March 31, 1830 (4 Stat. 392), entitled 
"An act for the relief of the purchasers of 
public lands, and for the suppression of 
fraudulent practices at the public sales of 
the lands of the United States," and is there- 
fore void. 

[I do not think that this is a contract pro- 
hibited by this act of congress. The plain- 
tiffs were merchants doing business in the 
city of New York, and not contemplating the 
purchase of this land, or of any interest 
therein, either at a public sale by the gov- 
ernment, or in any other manner, but mere- 
ly desiring a security for their demand, ac- 
cepted this deed for the purpose.] 2 

I do not think that this position is tenable. 
There is nothing in the deed tending to the 
f ormation of a combination of purchasers, or 
to prevent biddings for the land at a gov- 
ernment public sale. But the improved por- 
tion of the land was not intended by the 
Shumways to be the subject of a public sale. 
As settlers and improvers, at the date of the 
deed, they considered that their right to 
pre-emption would be secured, which was 
afterwards perfected through Fitzgerald. 
The deed is not within the prohibition of the 
act. Private sales of pre-emption claims of 
settlers are recognized as valid, by the fed- 
eral courts. Bush v. Marshall, 6 How. [47 
U. S.] 2S4; Thredgill v. Pintard, 12 How. 
[53 TJ. SJ 24. 



2 [From 2 Am. Law Reg. 20.] 
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At the date of the deed, the Shumways 
had peaeeable and undisturbed possession 
of the land, with the tacit or implied assent 
of the United States, and had erected there- 
on a saw-mill, dwellings, a tavern stand and 
other buildings; and they had an inchoate 
right of pre-emption. In consideration of 
their indebtedness to the complainants, they 
made the deed as a security. The debt was 
then payable. A conveyance, covenant, or 
mortgage, founded on a past consideration, 
is valid. 

[But even if the land was to have been 
purchased by the Shumways at a public sale, 
there is nothing in this deed to prevent com- 
petition in bidding, or to stop these plain- 
tiffs from becoming the purchasers; but on 
the contrary, the covenant on the part of 
the Shumways to purchase the land and 
then to mortgage it might have induced 
competition, and required them to 'bid it off 
at a much higher rate than the minimum 
price. 

[The defendants objected to this deed as 
void for want of consideration; and also, 
that if the debt was a consideration, it was 
then due and payable, and no time is men- 
tioned for its payment, or for the purchase 
of the land, or giving the mortgage, and 
therefore it is vague and uncertain. A con- 
veyance, contract, or mortgage founded on 
a past consideration is valid.] s 

When the money is due and payable, and 
no time is mentioned in the mortgage for its 
payment or redemption, a foreclosure will 
be decreed at any time. And a mortgage in- 
tended to secure a certain debt is valid in 
equity, for that purpose, whatever form the 
debt may assume. 

[This deed is declared to be for the secur- 
ity of the c debt therein specified, with a cov- 
enant to purchase the land and to mortgage 
it whenever it should be surveyed and of- 
fered for sale by the government.] 3 

The consideration expressed in the deed 
is valuable and is sufficient to authorize the 
court to enforce performance of its cove- 
nants. 

It is further contended, that the deed is of 
no validity, the premises not being legally 
vested in the Shumways. The deed does 
not purport to be a mortgage of the fee, but 
nevertheless it may be valid. In equity, 
whatever property, real or personal, is ca- 
pable of an absolute sale may be the subject 
of a mortgage. Therefore, rights in remain- 
der, and reversions, possibilities coupled 
with an interest, rents, franchises, and chos- 
es in action, are capable of being mortgaged. 
2 Story, Eq. Jur, § 1021. And courts of equi- 
ty support assignments of, or contracts 
pledging property, or- contingent interests 
therein, and also things which have no pres- 
ent, actual, potential existence, but rest in 
mere possibility. 
Mr. Justice Story, in his opinion in Mitch- 

3 [From 2 Am. Law Reg. 20.] 
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ell v. Winslow [Case No. 9,673], remarks: 
["It seems to me a clear result of all the 
authorities, that, whenever the parties, by 
their contract, intend to create a positive lien 
or charge, either upon real or upon personal 
property, -whether then owned by the as- 
signor or contractor or not, or, if personal 
property, whether it is then in esse or not, 
it attaches in equity, as a lien or charge 
upon the particular property, as soon as the 
assignor or "contractor acquires a title there- 
. to against the latter and all persons assert- 
ing a claim thereto under him, either volun- 
tarily or with notice."] * 

If a mortgage be made of an estate, to 
which the mortgagor has not a good title, 
and then he who has the real title conveys 
to the mortgagor, or his representatives, a 
good title, the mortgagee will be entitled in 
equity to the benefit of it, for it will be con- 
sidered as a graft into the old stock, and as 
arising in consideration of the former title. 
Seabourne v. Powel, 2 Vern. 10; Best v. 
Meddlenurst, 3 Atk. 376; Goodright v. Mead, 
3 Burrows, 1703; McGinnis v. Noble, 7 
"Watts & S. 454; [Porter v. Emery, 1 Oh. 
Bep. 97; Harmer v. Morris, Case No. 6,076; 
Id., 7 Pet. (32 U. S.) 544]. 

The deed purports to be a mortgage of all 
the property or interest of the Shumways 
then existing, with express covenants "that 
they will purchase the land and mortgage it 
to the complainants to secure their indebted- 
ness." By this express written agreement 
to make a mortgage, a lien is created on the 
land, in equity, on the principle that what 
has been agreed to be performed, shall be 
performed. Hankey v. Vernon, 2 Cox, Ch. 
12; 3 Pow. Mortg. 1049 a, b. An equitable 
mortgage springs from an agreement, ex- 
press or implied, that there shall be a lien. 
The agreement in this ease to purchase the 
land, and then to mortgage it, is express, 
and is a specific lien, which will be enforced 
in equity. Pinch v. The Earl of Winchel- 
sea, 1 P. Wms. 277; Preemoult v. Dedire, 
Id. 429; Deacon v. Smith, 3 Atk. 323; Tooke 
v. Hastings, 2 Vern. 97; Lyde v. Mynn, 4 
Sim. 505; Laundell v. Berry, Id. 481; Met- 
calfe v. Archbishop of Xork, 6 Sim. 224; 
Burn v. Burn, 3 Ves. 573; Legard v. Hodges, 
1 Ves. Jr. 477. The same principle also 
seems to be well settled in the courts of this 
country. In re Howe, 1 Paige, 131; De- 
laire v. Keenan, 3 Desaus. Eq. 74; Menude 
v. Delaire, 2 Desaus. Eq. 564; Dow v. Ker, 
Speer, Eq. 413; Campbell v. Moseby, 6 
Litt. (Ky.) 358; Fleming v. Harrison, 2 Bibb. 
171; Richter v. Selin, 8 Serg. & R. 425; 
Tyson v. Passmore, 2 Ban- [2 Pa. St.] 122; 
Longworth v. Taylor [Case No. 8,490]. I do 
not deem it necessary to enter into a minute 
statement of these cases, and also of many 
others, as I consider the principle to be set- 
tled beyond all controversy. The deed is 
an equitable mortgage, to be enforced by a 
bill in equity. 

4 [From 2 Am. Law Reg. 20.] 
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The legal title to half the land is in Fitz- 
gerald, subject to the equity of the Shum- 
ways, to redeem on or before the day of pay- 
ment specified in the bonds of Fitzgerald for 
conveyance. On or .before the day of pay- 
ment, Fitzgerald is obligated to convey to 
the Shumways, or to their assigns, or to the 
purchaser under a decree in this case, upon 
the payment to him of the amount he ad- 
vanced for the land to the government, with 
interest, according to the conditions of the 
bonds. The Shumways continue to hold ac- 
tual possession of the land. The bonds of 
Fitzgerald for deeds, are not conveyances of 
the land, but obligations, whereupon the 
Shumways, or their representatives or as- 
signs, may compel, by bills in equity, con- 
veyances of the fee, upon the payment of 
the purchase money, according to the condi- 
tions. The purchase of the land by Fitz- 
gerald, at the instance of the Shumways, 
the settlers and improvers in possession, and 
their acceptance of bonds for conveyances, 
are the same in equity as if they had made 
the purchases in their own names, with mon- 
ey borrowed of Fitzgerald, secured by mort- 
gage of the land. 

It is not necessary to determine the ques- 
tion of priority of lien, as the complainants 
consent to a decree of sale of the two quar- 
ter sections entered by Fitzgerald, subject 
to his lien, according to the conditions of his 
bonds to the Shumways, the lands being con- 
sidered quite valuable, and abundant for 
the payment of both liens. 

A decree of sale is ordered, according to 
the prayer of the bill. 

[The plaintiffs might have come into court 
with a bill praying specific performance of 
the contract to mortgage, but such a use- 
less proceeding is not required. The deed 
under consideration is an equitable mort- 
gage of the premises, and is considered in 
this court, as to these parties, the same as 
a mortgage executed and delivered in legal 
form.] 5 



WRIGHT v. SMITHPETER. See Case No. 
18,0S3. 



Case No. 18,094. 

WRIG-HT et al. v. STANARD. 

[2- Brock. 311.] i 

Circuit Court, D. Virginia. May 22, 182S. 

Fraudulent Conveyance — Husband to Wife — 

Inadequate Consideration — Sale under 

Decree— Title of Purchaser. 

1. The statute of frauds, avoids all covinous 
convevances, made with intent to delay, hinder, 
or defraud creditors, but does not extend to 
convevances made on valuable consideration, 
and in good faith: therefore, where husband and 
wife, made a conveyance of land to trustees, for 
-the use and benefit of the wife, in consideration 



s [From 2 Am. Law Reg. 20.] 
i [Reported by John W. Broekenbrough, 
Esq.] 
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of the wife's relinquishing her right of dower 
in other lands, for the payment of her husband's 
debts, although the value of the right of dower, 
is only about a third of the value of the land 
conveyed for her benefit, yet such conveyance 
is not absolutely void, but, in a court of law, 
must be adjudged to be valid, 

[Cited in Robinson v. Boyd, 17 Mich. 134.] 

2. Mere inadequacy of price may be so great, 
as to be evidence of fraud, proper to be submit- 
ted to a jury; but is not in itself a fraud, on 
which a court of law will pronounce a deed to 
be absolutely void. 

[Cited in Briscoe v. Bronaugh, 1 Tex. 326.] 

3. Although a court of equity would consider 
the deed before described, as being held in trust 
for the wife, only to -the value of the dower 
she has released, and for- the creditor, as to 
the residue: yet in a court of law, the deed can- 
not be sustained in part, and avoided in part, 
but will be considered as entirely good. 

fCited in Phelps v. Curts, 80 111. 115.] 

4. W. & C.t obtained a judgment at law 
against K., in December, 1824, and sued out an 
elegit in November, 1825: meanwhile, that is, 
in March, 1825, M., R. & G., other creditors of 
K., obtained a decree from the court of chan- 
cery, directing a sale of land which had been 
conveyed by K. to trustees, for the benefit of 
his wife, (made bona fide, and for valuable, 
though inadequate, consideration,) and that out 
of the proceeds of the sale, the trustees for the 
wife, should first be paid the amount of the 
consideration which had actually passed from 
the wife, and then the residue to be applied to 
the extinguishment of the debt of the said M., 
R. & G. Held, that the judgment-creditors, "W. 
& C, (who had their elegit executed whilst the 
sale was being made under the decree,) cannot 
recover the land in ejectment against the pur- 
chaser under the decree. 

At law. 

MARSHALL, Circuit Justice. This cause 
comes on upon a special verdict, found in an 
ejectment brought to obtain possession of a 
lot in the city of Richmond, which was 
taken by virtue of a writ of elegit issued on 
a judgment of this court The ejectment be- 
ing the prescribed mode for obtaining actual 
possession in such a case, the question is, 
was this lot subject to the writ when it was 
executed? The judgment was rendered in 
favor of the plaintiffs [Wright and Cooke] 
against John King, on the 18th day of De- 
cember, in the year 1824. The writ of elegit, 
issued on the 14th of November, 1S25. The 
special verdict finds, that John King was 
seised in fee of the lot on which the inquisi- 
tion was taken, on the 30th of September, 
1819, on which day he conveyed a part of 
the premises to John Gibson and John 
M'Crea, in trust for the security of a debt in 
the deed mentioned. On the 9th of October, 
he conveyed the residue of the premises to 
the same trustees also, for the benefit of a 
creditor in that deed mentioned. The debt 
secured by the deed of September, 1S19, was 
payable by instalments, the last of which 
fell due on the 16th day of January, 1822, 
and the deed stipulated that the said King, 
should retain the possession and receive the 
profits, until default should be made in the 
last payment. The debt secured by the deed 
of October, was also payable by instalments, 



the last of which fell due on the 24th day 
of January, 1825, and the trustees were to 
sell, if on that day any part of the debt 
should remain unpaid. The interest of the 
said John King, so far as it was a present 
interest, was unquestionably subject to an 
elegit. It remains, then, to inquire, whether 
this interest has been so transferred, as to 
be placed out of the reach of that writ. On 
the 22d of March, 1820, John King, and Hel- 
en S. King, his wife, in pursuance of an 
agreement to make a reasonable provision 
of the dower of the said Helen S., which is 
recited in the deeds, conveyed the dower- 
right of the said Helen S. to certain real es- 
tate, which had been previously conveyed by 
the said John King, in trust for certain 
creditors "in the said deeds mentioned. On 
the 30th of March, 1820, John King, conveyed 
certain real property, including the premises 
in the declaration mentioned, to Peter V. 
Daniel and James Rawlings, in trust for his 
said wife. This deed professes to be made 
in consideration of the agreement recited 
in the deed of the 22d of the same month, 
and after its execution, the trustees received 
the rents of the said tenement for the bene- 
fit of the said Helen S. The jury find, that 
at the date of this deed, John King was 
greatly embarrassed in his circumstances, 
and had conveyed a great part of his prop- 
erty in trust for his creditors. They also 
find, that the dower-right conveyed in the 
deed of the 22d of March, was worth $1,- 
016.67, and that the dower-right of the said 
Helen S., in other property conveyed by her 
husband, but not by herself, was worth §1,- 
777; and that the property conveyed by the 
deed of the 30th of March, in satisfaction of 
dower released by the deed of the 22d of 
March, was worth §3,040. 

The defendant claims under a sale made in 
pursuance of an interlocutory decree of the 
court of chancery for the state, which was 
pronounced on the 26th day of March, 1825, 
in a suit brought by Mollin, Rankin, & Gal- 
lop, creditors of the said King, to set aside 
the deed of the 30th of March, 1820, as be- 
ing fraudulent as to creditors. The plain- 
tiffs were not parties to this suit, and, con- 
sequently, are not bound by the decree. 
They have therefore a right to re-examine 
the validity of the deed, which was the sub- 
ject of that decree. Having obtained their 
judgment before the decree was pronounced, 
and having issued their writ of elegit while 
that judgment was in force, the decree, how- 
ever correct in its principles, must leave the 
property subject to the lien, if any, which 
was created by the judgment. If the deed 
of the 30th of March, 1820, was absolutely 
void, then the interest which the deed of the 
22d of the same month left in John King, 
was liable to his creditors, and was bound 
by the plaintiff's judgment. If that deed 
was valid, no interest remained in John 
King, other than an equity of redemption. 
The dower relinquished by Mrs. King con- 
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stituted, certainly, a valid consideration for 
xl deed which should settle on her a fair 
-equivalent for that right. But the dower 
which she relinquished was worth hut little 
more than one-third of the property con- 
veyed to her as that equivalent. A court 
•of chancery may, very properly, and does 
■consider such "a deed, as being held in trust 
for the wife, to the value of the dower she 
has released, and for the creditors as to the 
residue. But how is such a deed treated in 
sx. court of common law? At law, the deed 
cannot he sustained in part only, but must 
be entirely good or entirely void. The stat- 
ute of frauds avoids all covinous conveyan- 
ces made with the intent to delay, hinder, 
or defraud creditors, but does not extend to 
conveyances which are made on good consid- 
eration and in good faith. It has been al- 
ready said, that the dower released by Mrs. 
King under an agreement to make an ade- 
quate settlement on her, was a good consid- 
eration, in the sense in which those words are 
used in the act, and I can find no case in 
which a court of law, has ever held a deed 
of settlement on a wife to be absolutely void, 
because the estate conveyed was worth more 
than the price for which it was conveyed. 
Mere inadequacy of price may be so great as 
to be evidence of fraud, to be submitted to a 
jury, but has never been determined to be, 
in itself, a fraud for which a court will pro- 
nounce a deed to be absolutely void. In this 
case, the jury have not found fraud. There 
is no secret trust for the benefit of the hus- 
band. On the contrary, the trustees were put 
in possession of the property, and received 
the profits for the separate use of the wife. 

The plaintiffs contend, that though the ju- 
ry have not found fraud, they have found 
facts which amount to fraud, and have sub- 
mitted the question to the court, whether up- 
on those facts the law be for' the plaintiffs? 

Without affirming or denying, that a ver- 
dict may present a case to the court which, 
though it does not contain a specific finding, 
that the deed is covinous or fraudulent, or 
made to deceive or delay creditors, may con- 
tain such equivalent matter as will, in point 
of law, show the deed to be void, I will 
hazard the opinion, that mere evidence of 
fraud, circumstances which may or may not 
accompany covin, do not constitute such a 
case. The court will consider those circum- 
stances on which the plaintiffs rely, as amount- 
ing, in themselves, to a fraud. 

1. The first is, the difference between the 
value of the dower which has been relin- 
quished, and the property which Jias been 
settled in compensation for that dower. The 
court has already said, that this difference, 
if the conveyance be made with a real intent 
to pass the property, does not, of itself, viti- 
ate the deed in a court of law. If the value 
of the dower had been a few dollars or cents 
less than the value of the property conveyed 
in satisfaction of it, no person would sup- 
pose the deed to be a nullity on that account. 



And if a small difference of value would not 
avoid it, what is the^ difference that will? 
Where does the law stop? The difference 
may be so great as to satisfy the conscience 
of the jury, that the conveyance is intended 
to cover the property from the just claims 
of creditors; but as a mere question of law, 
I can find nothing in the books which will 
justify a court in saying, that a deed, other- 
wise unexceptionable, is void, because the 
consideration is of less value than the prop- 
erty conveyed. 

2. The" other circumstance on which the 
plaintiffs rely is, that the deed of the 30th 
of March, conveys all the property of John 
King, which property still remained in his 
possession. The verdict finds the deed; but 
does not find that it comprehended all his 
property. On this subject the jury say: 
"We find that at the date of the deed last 
mentioned, the said King was greatly em- 
barrassed in his circumstances; and the 
greater part of his property was conveyed by 
deeds of trust, to secure the debts in those 
deeds specified." This finding, certainly 
does not show that the whole of his prop- 
erty was comprehended in the deed of the 
30th of March, 1820. The jury find a subse- 
quent deed, dated on the 24th of May, in the 
same year, which purports to convey other 
property to trustees for his creditors. The 
deed of the 30th of March, certainly stipu- 
lates for the surplus money arising from his 
property, which was conveyed in trust; but 
only the greater part of his property was so 
conveyed. ' Neither does the verdict show 
that King retained possession of the proper- 
ty. The deed itself does not stipulate for 
his retaining possession, and it authorizes the 
trustees to receive the rents for the separate 
use of his wife. It authorizes her residence 
Jn any tenement which she might elect, 
which was not rented out, but this is not 
a stipulation for the possession even of that 
tenement, much less of the whole property 
by the husband. The verdict does not show 
that this privilege was ever exercised, or 
could have been exercised. It appears to me, 
that the deed of the 30th of March, 1820, 
was valid at law, and conveyed the interest 
which was left in the said John' King, by 
the deed of the 30th of September, 1S19. 

It remains to inquire, how far the pro- 
ceedings in chancery can affect this cause. 
The court of chancery sustained the deed 
to the extent of the consideration which 
moved from Mrs. King, but no farther; and 
directed the property to be sold and the resi- 
due of the money to be paid to the creditor, 
at whose suit the sale was decreed. The 
plaintiffs in this cause, were not parties to 
that suit, and were, consequently, not bound 
by the decree; but if they would avail them- 
selves of it, they must admit its validity. 
They cannot take a part, and reject a part 
of it. The decree ascertains the value of the 
dower-right of Mrs. King, and limits her 
claim under the deed to that value, which 
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amount was received before the service of 
the elegit. The sale under the decree "was 
made while the marshal of this court -was 
taking the inquisition for the extent of the 
lot, and the chancellor has directed a con- 
veyance to be made to the purchaser. 

The counsel for the plaintiffs has taken 
several exceptions to the proceedings in 
chancery, which would be considered, if the 
verdict showed a title at law in the plain- 
tiffs, independent of the decree of the court 
of chancery. But the verdict, I think, does 
not show such a title, and I do not think that 
this is a ease in which the decree can be tak- 
en in part, and rejected in part. I am there- 
fore of opinion, that the law on this speeial 
verdict is for the defendant 



Case l\To. 18,095. 

WRIGHT v. SUN MUT. INS. CO. 

SAME v. ORIENT MUT. INS. CO. 

[6 Am. Law Reg. 485.] 

Circuit Court, D. Maryland. April 21, 1S5S.1 

Marine Insurance — Foreign Company — Loous 
Contractus — Additional Premium. 

1. "Where an insurance company incorporat- 
ed by the state of New York, having their prin- 
cipal office in New York, and there executing 
policies of insurance which were transmitted 
to agents in Baltimore, who had authority to re- 
ceive applications tor policies, and to receive 
and transmit notes for the premiums, and 
through whom the company paid losses to par- 
ties in Baltimore, underwrote a policy, and sent 
it to parties residing at Baltimore, it was held 
that the contract of insurance was a New York, 
and not a Maryland, contract. 

2. Where the policy contained this clause, "to 
add an additional premium if by vessels rating 
lower than A2," and the cargo was shipped in 
a schooner rating lower than A2, and no fixed 
sum as additional premium agreed upon, Iield 
that the assured, in case of loss, could recover 
the value agreed in the policy, less such addi- 
tional premium beyond the agreed per cent, as 
in the opinion of the underwriters might be 
deemed adequate for the increased risk of a 
cargo shipped in a vessel rating below A2. 

[These were actions by John S. Wright 
against the Sun Mutual Insurance Company 
of New York and the Orient Mutual Insur- 
ance Company of New York, respectively.] 

Henry May, Robert J. Brent, and Vivian 
Brent, for plaintiff. 

John Nelson, Brown & Brune, F. B. Cut- 
ting, and Alexander Hamilton, Jr., for de- 
fendants. 

The suits were begun by attachment, is- 
sued in the superior court for the city of 
Baltimore, and were removed into the cir- 
cuit court of the United States for this dis- 
trict, under the act of congress. The two 
cases were tried together, and were com- 
menced on Thursday, 16th April, and ter- 
minated on Wednesday, the 21st April, by a 
verdict in each case for the plaintiff for the 
sum of $17,365 13— under the direction and 
instruction of the court. 

i [Reversed in 23 How. (64 U. S.) 401, 412.] 



The opinion of the court (GILES, District 
Judge), which was not in writing, embraced 
the following points: The judge remarked in 
the commencement of his opinion, that the 
principal point in these cases was one deeply 
interesting to the commercial community, 
among whom these running policies were sa 
frequently used. The defendants were insur- 
ance companies incorporated by the state of 
New York, and their offices were located in 
the city of New York. They had agents re- 
siding in this city, who received and for- 
warded them all applications for insurance; 
and received and transmitted to them the 
notes given for the premiums from time to 
time, and through whom the said defendants 
made payments for losses on policies held 
by parties residing here. The policies on 
which these attachments were issued, had 
been executed by the defendants in the city 
of New York, and transmitted to their agents 
in this city, by whom they were delivered 
to the plaintiff. The plaintiff, in both cases', 
had given to the said agents his promissory 
notes for the premium mentioned in said 
policies, and in the ease of the Sun Mutual 
Ins. Co. the notes had been paid by plain- 
tiff; and in the ease of the Orient Mutual 
Ins. Co. the money had been placed by him 
in the Union Bank of this city, (where said 
notes were payable,) to meet them, but that 
company had so far, declined to receive it. 
The first question in these cases is, are these 
policies of insurance to be considered as 
contracts made in the city of New York, or 
as made in the city of Baltimore? For, 
when you have ascertained at which place 
the contract is to be considered as made, it 
is to be construed and interpreted by the 
law and the usages of that place, except 
where a contract is made in one place, and, 
by its terms, it is positively to be performed 
in another. The learned counsel for the 
plaintiff has contended that these policies 
were to Le considered as Maryland contracts, 
and to be construed in reference to the usages 
and customs of underwriters in this city. 
Now this became an important question in 
the cases, because on the books of the in- 
surance companies in New York*, the schoon- 
er Mary W. (whose loss had given rise to 
this controversy) was rated below A2, while 
on the books of underwriters and mercantile 
records in this city she was rated A2. The 
authorities referred to by plaintiff's counsel 
did not, in the opinion of the court, sustain 
the position he sought to maintain. In the 
ease of Bank of Augusta v. Earles, 13 Pet. 
[38 U. S.] 519, the principal point decided 
was, that a bank chartered in Georgia could 
purchase a bill of exchange in Mobile. 

In the case of Cox v. U. S., 6 Pet. [31 U. S.] 
172, the point decided was, that the official 
bond of the navy agent, although signed at 
New Orleans, was for his faithfully account- 
ing at the proper department at Washington, 
and that therefore the liabilities of the sure- 
ties were to be governed by the principles of 
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the common law, and not by the civil law 
of Louisiana. The case of Boyle v. Zaeh- 
arie, Id. 635, was one of a payment made 
in Louisiana by plaintiffs for Boyle, and by 
his sanction, to release his property there at- 
tached, and created a debt due there, and 
was not released by the subsequent dis- 
charge of Boyle under the insolvent laws of 
Maryland. 

In the case of Hazard's Adm'rs v. New 
England Marine Ins. Co., 8 Pet. [33 TJ. S.] 
557, the point decided was that the letter, 
on application for insurance, written in New 
York, where Hazard resided, although ad- 
dressed to the defendants, a company incor- 
porated in Massachusetts, and having their 
office in Boston, was to be tested as to the 
truth of its representations by the custom 
as to the extent of coppering vessels in New 
York and not by the custom in Boston. 
Judge Story in his great work on "The Con- 
flict of Laws" (section 278) says: "A policy 
of insurance executed in England on a 
French ship for the French owner, on a voy- 
age from one French port to another, would 
be treated as an English contract, and in 
case of loss, the debt would be treated as 
an English debt" So in section 289, the 
same learned author says: "A merchant, 
resident in Ireland, sends to England certain 
bills of exchange, with blanks for the dates, 
the sums, the times of payment and the 
names of the drawees. These bills are sign- 
ed by the merchant in Ireland, endorsed with 
his own name, and dated irom a place in 
Ireland, and are transmitted to a corre- 
spondent in England, with authority to him 
to fill up the remaining parts of the instru- 
ment. The correspondent in England ac- 
cordingly fills them up, dated at a place in 
Ireland. Are the bills, when thus filled up 
and issued, to be deemed English or Irish 
contracts? It has been held, that under such 
circumstances, they are to be deemed Irish 
contracts, and of course to be governed as 
to stamps and other legal requisitions by the 
law of Ireland;" -and analogous principles 
have been recognized in the following cases: 
Woolsey v. Bailey, 7 Fost (N. H.) 217; Smith 
v. Smith, Id. 244; Davis v. Coleman, 11 Ired. 
303. But this very question has been set- 
tled In two cases by the court of appeals of 
New York; and in one by the superior court 
in the same state, in the cases of Hyde v. 
Goodnow, 3 Comst [3 N. YJ 264; Western 
v. Genesee Mut. Ins. Co., 2 Kernan [12 N. 
Y.] 258; and St John v. American Mut Life 
Ins. Co., 2 Duer, 419. In this last case the 
policy was issued from the office of an agen- 
cy of the -company in New York, although 
the company was incorporated in Connecti- 
cut; and it was held that the construction 
and effect of this policy were to be govern- 
ed by the law of Connecticut 

The case of Hyde v. Goodnow was an ac- 
tion to recover the amount of two premium 
notes given on a policy of insurance. A mu- 
tual insurance company of New York had an 
30 Fed.Cas.-45 



agent residing in Ohio, authorized to receive 
applications for insurance. This agent re- 
ceived from a party residing in Ohio, the ap- 
plication with the premium notes, and trans- 
mitted them to the office of the company in 
New York, where they were received and 
approved, and where the policy was execut- 
ed and transmitted to the applicant by mail. 
It was held by the court that the contract 
was made in New York at the office of the 
company, and not in Ohio. 

In the case of Western v. Genesee Mut. Ins. 
Co.— a mutual insurance company incorpor- 
ated and located in New York— had an agent 
residing in Canada, who received the appli- 
cation for insurance, and sent it to the com- 
pany in New York, who there signed the 
policy of insurance and forwarded it to their 
agent to be delivered to the applicant— it 
was held to be a New York contract, and its 
validity to depend upon the laws of that 
state. The judge therefore held upon prin- 
ciple and upon authority that the policies of 
insurance in these cases now being tried, 
were to be considered New York contracts, 
and to be construed and interpreted as such, 
for by section 263 of "The Conflict of Laws," 
the rule is laid down, "that the law of the 
place of the contract is to govern, as to the 
nature, the obligation and the interpretation 
of the contract" In this case, therefore, as 
the evidence showed that the schooner Mary 
W. was rated below A2, in New York, what 
is the true construction of these policies, in 
that view, and assuming that fact to be 
proved? These policies, although differing 
slightly in phraseology, are substantially the 
same, and the court treated of them together. 
Now, what are" the principal provisions of 
the "Sun" policy? "The Sun Mutual Insur- 
ance Company do make insurance, and cause 
Jno. S. Wright to be insured, lost or not lost, 
at and from Rio de Janeiro to a port in the 
United States, one half of 5,000 bags of cof- 
fee, laden, or to be laden, on board the good 
vessel or vessels, &c. Beginning the adven- 
ture upon the said goods from and immedi- 
ately following the loading thereof on board 
the said vessel, and shall so continue and 
endure until the goods shall be safely land- 
ed at , aforesaid. The said goods here- 
by insured, are valued at 518 per bag, as in- 
terest may appear" and the policy admits 
"that the company have been paid for this 
insurance by the assured, at and after the 
rate of one and one-half per cent: To re- 
turn one quarter of one per cent, if direct to 
an Atlantic port. To add an additional pre- 
mium if by vessels rating lower than A2, or 
by foreign vessels;, subject to such addition 
or deduction as shall make the premiums 
conform to the established rate at the time 
the return is made to the company." The 
words italicised are in writing, and not 
printed, as are the other provisions of the 
policy. 
The other clauses of the policy are not 
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material to this inquiry. On the back of this 
policy there was this endorsement, made by 
the defendant's agent in this city:— "1856, 
August 27. Schooner 'Mary W.,* Rio de Ja- 
neiro to New Orleans, on half cargo, 1,830 
bags coffee, valued at $18 per bag, not to at- 
tach if vessel be proved unseaworthy."— $16,- 
470. Now, the counsel for the defendants 
contended that this coffee never was cover- 
ed by the said policy, because it was loaded 
on board a vessel rating below A2, and the 
correspondence showed that no additional 
premium had been agreed upon between the 
parties, and that, by the true construction 
of the policy, the defendants had the right 
to fix the additional premium. Now, what 
are the rules for the construction of policies 
of insurance, as recognized and acted upon 
by courts of justice? The first one is com- 
mon to the construction of all contracts; that 
you must from the written paper, ascertain, 
if possible, what was the true meaning and 
understanding of the parties in the language 
they have used, and to carry that into effect, 
if it violates no principle of law. The sec- 
ond rule is, that policies of insurance are al- 
ways to be construed liberally, so as to in- 
sure the indemnity sought for, and that if 
there be any ambiguity in the words of an 
exception, they are to be construed most 
strongly against the party for whose benefit 
they are introduced. Another rule is, where 
the written and printed clauses of a policy 
are in conflict, the written ones are to be 
sustained and carried into effect. For these 
rules the court referred to the cases of Pal- 
mer v. "Warren Ins. Co. [Case No. 10,698]; 
Yeaton v. Frey, 5 Oranch [9 TJ. S.] 335; 
Grant v. Lexington Ins. Co., 5 Ind. 23; Mo- 
bile Marine Dock.& Ins. Co. v. McMillan, 27 
Ala. 77; Sayles v. Northwestern Ins. Co. [Case 
No. 12,422]; and Breasted v. Farmers' Loan 
& Trust Co., 2 Seld. [6 N. Y.] 299. This last 
ease was peculiar. It was decided by the 
court of appeals of New York, that in a life 
policy insurance, a provision "that it should 
be void if the assured should die by his own 
hand" had reference to an act of criminal 
self-destruction, and not to one committed 
"while the party was insane." By these 
rules let this policy be construed. And can 
it be successfully contended for one moment, 
that when the assured procured this policy, 
he had no intention of covering any of his 
coffee that might be sent to him in vessels 
rating below A2, until he and the company 
should agree upon the additional premium 
to be charged in such cases? What were the 
reasons for his procuring this policy, and 
paying the premium on so large amount in 
advance? Because he did not know at what 
time and by what vessels his correspondents 
in Rio might send him the 5,000 bags of 
coffee he had directed them to purchase on 
his account, and he therefore wished his 
property to be thus covered by insurance 
whenever it was afloat on the ocean, for it 
might well be, that he might* never hear of 
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the shipment of his coffee until its safe ar- 
rival or loss. This necessity of the mercan- 
tile world has given rise to these running 
policies, which cover annually property to 
the value of millions of dollars. But if the 
view of these insurance companies is to pre- 
vail, that the property is not covered until 
the additional premium is fixed by them, or 
agreed upon between the parties, then a 
very speedy termination would be put to 
this kind of policy, and the defendants might 
as well close their agencies in this city. But 
such the court held not to be the true con- 
struction of this policy. The policy meant 
this, and nothing more: that the defendants 
would insure the coffee of plaintiff, in its 
transit from Rio to a port in the United 
States, at 1% per cent, premium by what- 
ever vessel carried, but if carried in a vessel 
rating below A2, or by a foreign vessel, an 
additional premium should be paid them. 
Additional to what? Why, to the V& per 
cent, already paid, and such additional pre- 
mium as, in the opinion of underwriters, 
would be equal to the increased risk to such 
a cargo in vessels rating below A2, or in 
foreign vessels. And this seems to have 
been the view taken by the Sun Mutual In- 
surance Company itself in its correspondence 
with its agent in this city; for although, in 
their letter of August 25th, 1856, they take 
the ground "that the assured had no right to 
have this risk on the Mary W. covered on 
this policy," they subsequently recede from 
this position, and in their letter of the 30th 
August, "they admit he had the right, but 
that the fixing of the premium rested solely 
with them." The court thought the latter 
position as untenable as the former. As 
something had been said in the course of 
the argument, in reference to the endorse- 
ment on the policy of the 27th August, the 
court remarked that they considered this en- 
dorsement fully warranted by the defend- 
ants' letter to their agent, of that date; and 
that, indeed, the agent, with that letter in 
his hand, could have made no other endorse- 
ment. The plaintiff presented the two pray- 
ers, and the defendants presented three pray- 
ers. The court remarked that they agreed 
with the propositions of law contained in de- 
fendants' first and second prayers, and plain- 
tiffs second prayer, and only rejected them 
because they were substantially embraced 
in the instruction wliieh the court would 
give to the jury, but they rejected me plain- 
tiff's first prayer and the defendants' third 
prayer as in conflict with their view of the 
law of the case; and the court then gave to 
the jury the following instruction: "If the 
jury shall find from the evidence, that the 
defendants executed the policy of the 27th 
July, 1855, and received from the plaintiff 
the premium therein mentioned; and that 
their duly authorized agent in this city made 
the endorsements on the said policy, which 
have been offered in evidence, and shall fur- 
ther find that 1,830 bags of coffee, belonging 
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to plaintiff, were shipped on the 12th of July, 
1856, at Rio, on board the schooner Mary 
W., to be carried to New Orleans, and that 
when said schooner left Rio she was sea- 
worthy and in good condition; and shall 
further find, that the said vessel and cargo 
were subsequently on said voyage totally 
lost by one of the perils insured against; and 
that said schooner was rated lower in New 
York than A2, then the plaintiff is entitled 
to recover for one half the value of 'said 
coffee so lost, at $18 per bag, less such ad- 
ditional premium beyond the 1% per cent., 
as in the opinion of the underwriters may be 
deemed adequate for the increased risk to a 
cargo of coffee shipped in a vessel rating be- 
low A2, with interest from thirty days after 
such time as the jury may find the defend- 
ants were furnished by plaintiff with the 
preliminary proofs of his said loss; and 
there is no evidence in this case that the 
said schooner at any period during the run- 
ning of this policy rated as high as A2 in 
any of the insurance offices in New York." 

[The judgments in these two cases were after- 
wards reversed by the supreme court. See 23 
How. (64 U. S.) 412.] 
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WRIGHT v. TAYLOR. 

[St Louis Law News, Oct 11, 1872; 2 Dill. 
23.] i 

Circuit Court, D. Missouri. Oct. Term, 1871. 

Ejectment— Military Bounty Lands— Special 
Legislation— Curative Statutes — Deeds De- 
fectively Acknowledged — Construction of 
Missouri Statutes. 

1. In bestowing the bounty of the govern- 
ment upon its soldiers, congress had an undoubt- 
ed right to shape that bounty as it deemed best, 
either by prescribing conditions or limiting the 
tenure and quality of the grant 

2. The act of congress of April 16, 1816 [3 
Stat 284], authorizing the designation of lands 
for military bounties, prohibited the alienation 
of said lands until after the issue of the patent 
therefor. Held, that a deed made in 1820 by 
the attorney of a patentee, under a power of 
attorney executed in February, 1816, the pat- 
ent not having issued till 1819, is void ab initio, 
as being within the prohibition of the act 

3. The federal courts will follow the decision 
of the state supreme courts as to lie admissi- 
bility in evidence of certified copies of deeds, 
without accounting for the absence of the origi- 
nals, and as to the various curative acts con- 
cerning deeds improperly or defectively acknowl- 
edged, and as to the force and effect of the re- 
cording acts, whether those decisions are in 
accord with what are deemed sound rules of in- 
terpretation, or otherwise. 

4. The inhibition of the Missouri constitution 
of 1865, forbidding the enactment of special 
laws giving effect to informal or invalid wills 
or deeds, &c, does not prevent the enactment 
of general curative statutes upon the subjects 
named, nor upon any of the other classes of 
subjects enumerated in that clause of the con- 
stitution. Such acts being general in the consti- 

i [2 Dill. 23, contains only a partial report.] j 



tutional sense, since they apply to a class, and 
not to individual cases: hence, the exceptional 
legislation as to military bounty lands in Mis- 
souri is not within the inhibition of the Missou- 
ri constitution. 

5. Section 38 } c. 109, Rev. St. Mo., pertaining 
to the admissibility in evidence of certified copies 
of deeds for military bounty lands, is not repeal- 
ed by the act .of February 27, 1868 (Sess. Acts 
1868, p. 51), nor is the common-law mode of 
proving the execution of deeds thereby abro- 
gated. Hence, a deed for such lands can be re- 
ceived in evidence where its execution is proved 
according to the common-law mode, in the 
same manner as any other deed not acknowledg- 
ed or recorded properly, and it will be valid be- 
tween the parties and those having actual no- 
tice and mere trespassers. 

6. A certified copy from the recorder's office 
of such deed, when the original has been re- 
corded and acknowledged, under section 35, C. 
109, Rev: St. Mo. 1865, must be received in evi- 
dence upon proof of the loss or destruction of 
the original; and, if duly acknowledged accord- 
ing to the laws of Missouri, a certified copy is to 
be received on the same terms as other deeds 
with valid acknowledgments. 

7. A deed improperly acknowledged in New 
York in 1820, according to the laws both of 
New York and Missouri at that time, and re- 
corded in Missouri in 1822, is not such a deed 
as section 35 et seq. of chapter 109 of the Re- 
vised Statutes of 1865 affects; and a curative 
act passed in New York in 1824, to operate on 
such imperfect acknowledgments in that state, 
cannot act extraterritorially, and work curative- 
Iy upon a deed to Missouri lands. 

Ejectment, military bounty lands, &c. 
This was an action of ejectment [by David C. 
Wright against Samuel 3D. Taylor] to recover 
possession of certain land in Chariton coun- 
ty, Missouri, forming part of the track appro- 
priated for military bounties. Plaintiff 
claimed under a.patent for the land, granted 
to Nicholas Columbey, dated January 4, 1819, 
and on the trial offered in evidence said pat- 
ent, together with a power of attorney by Co- 
lumbey to William Russell, dated February 
23, 1816, a deed from Columbey by said Rus- 
sell, his attorney, to Moses Russell, dated 
June 1, 1819, and also subsequent deeds mak- 
ing a chain of title to plaintiff. Defendant 
objected to the admission of said power of 
attorney and the deed made thereunder, as 
being in violation of the acts of congress 
granting bounty lands, and therefore void 
under them. Objections were also taken to 
other deeds, offered in evidence, upon the 
ground that some of them were imperfectly 
acknowledged, and that others, being copies, 
could not be admitted; the statutory require- 
ments governing the admission of copies not 
having been complied with. The court sus- 
tained the objections as to the power of at- 
torney and the deed made thereunder, and 
rendered judgment for defendant 

Jewett & Bigger, for plaintiff. 
Krum & Decker, for defendant. 

Before TREAT and KREKEL, District 
Judges. 

TREAT, District Judge. This and other 
cases concerning military bounty lands in 
Missouri, under the acts of congress granting 
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lands to soldiers in the war of 1812, require 
an interpretation of said acts of congress, and 
of the statutes of Missouri with reference 
thereto. 

By the act of May 6, 1812, c. 77, § 4 (2 Stat. 
729), it was provided: "That no claim for 
the military land bounties aforesaid, shall 
be assignable or transferable in any manner 
whatever, until after a patent shall have 
been granted in the manner aforesaid. All 
sales, mortgages, contracts or agreements of 
any nature whatever, made prior thereto, for 
the purpose or with the intent of alienating, 
pledging or mortgaging any such claim, are 
hereby declared, and shall be held null and 
void; nor shall any tract of land granted, as 
aforesaid, be liable to be taken in execution, 
or sold, on account of any such sale, mort- 
gage, contract or agreement, or on account 
of any debt contracted prior to the date of 
the patent, either by the person, originally 
entitled to the land or by his heirs or legal 
representatives, or by virtue of any process 
or suit at law, or judgment of the court 
against a person entitled to receive his pat- 
ent aforesaid." Thus congress, in providing 
for the land bounties, annexed to them the 
qualities of inalienability for any of the 
enumerated causes, existing priorto the ema- 
nation of the patent It had the power to 
grant the land on such terms as it might pre- 
scribe, and it prescribed such terms as it 
deemed important for the protection of its 
beneficiaries. 

The second section of the act provided, for 
the issue of warrants, and "that such war- 
rants shall be issued only in the names of 
the persons thus entitled, and be by them 
or their representatives applied for within 
five years after the said persons shall have 
become entitled thereto; and the said war- 
rants shall not be assignable or transferable 
in any manner whatever." This act referred 
to the prior act of December 24, 1811, c. 10 
(2 Stat. 669), which contemplated a grant of 
160 acres to each noncommissioned oflicer 
and soldier enlisted for the term of five years, 
said right to the grant to accrue when said 
person should be discharged with a certifi- 
cate of faithful performance of duty,— the 
land "to be designated, surveyed and laid off 
at the public expense in such manner and 
upon such terms and conditions as may be 
provided by law." The act of January 11, 
1812, c. 24, § 11 (2 Stat. 672) contains like pro- 
visions. Thus, at the honorable discharge of 
any one of those persons enlisted for five 
years, he was to be "allowed and paid," in 
addition to the money named, 160 acres of 
land, to be designated, &c, as above stated. 
The act of May 6, 1812, above quoted, re- 
quires the persons entitled thereto to apply 
within five years from their honorable dis- 
charge for the prescribed land warrant, and 
annexed the condition in section 2, that said 
warrant should not be transferable; and in 
section 4 that no claim should be transfer- 
able in any manner whatever until after the 



patent issued, &c. It must also be carefully 
noted that as, by the prior acts, congress was 
thereafter to designate and prescribe the 
terms and conditions, those terms and con- 
ditions were in part fixed by the act of May 
6, 1812,— one of which was inalienability, as 
already mentioned. That act of 1812 (sec- 
tion 1) designated the lands to be surveyed 
for those military bounty purposes, and no 
lands in that part of Missouri where the 
premises in dispute lie were among those so 
designated. 

In aid of the foregoing acts, and in enlarge- 
ment of the previous bounty system, congress 
passed the act of April 16, 1816, c. 55 (3 Stat. 
286), whereby the president was to desig- 
nate 2,000,000 acres of land in addition to 
those named in the act of 1811, subject to the 
conditions and terms of the last named act. 
Then, in section 5, as if to prevent all possi- 
ble contrivances for alienating the county be- 
fore the patent issued, congress provided: 
'That no transfer of land, granted in virtue 
of this or any other law, giving bounties of 
lands, &c, shall be valued, unless the con- 
tract or agreement therefor, or letter of at- 
torney, giving power to sell or convey, shall 
have been executed after the patents shall 
be issued, and delivered to the persons en- 
titled thereto." The prohibition was com- 
plete, under the act of 1812, against the trans- 
fer of the claim or of the warrant. But it is 
contended that a "letter of attorney," is not 
included within the terms used therein, viz. 
"sales, mortgages, contracts, or agreements." 
Whether that view be correct when the lan- 
guage and intent of the whole act is consid- 
ered, it is not necessary to decide; for the 
lands included in that act, and designated 
for military bounties do not embrace the 
lands in controversy, and consequently the 
premises in question could not have been 
located or granted under it and the preceding 
acts. This tract of land, if the patent there- 
for issued under any act, must have been 
granted under the act of 1816. 

The plaintiff claims under a deed executed 
in 1820, by William Russell, acting by virtue 
of a power of attorney from Columbey, the 
patentee. The power of attorney was ex- 
ecuted in February, 1816, the land patent is- 
sued in 1819, the deed under the power of at- 
torney was made by Russell in 1820, and by 
Russell's grantee back to Russell a few years 
thereafter. There could hardly be a plainer 
violation of the conditions prescribed by the 
act of congress under which this land must 
be claimed, if at all. It is apparent that the 
original letter of attorney was a mere con- 
trivance to evade the act of 1812; but the act 
of 1816, taking effect two months subsequent- 
ly, declared that any transfer of land to be 
granted thereafter should be void, if attempt- 
ed to be transferred by such means. The land 
was then a part of the public domain, and 
had not been in any manner previously desig- 
nated for bounties. The original act, prom- 
ising a land bounty, provided that the boun- 
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ty grants should be on such terms and con- 
ditions as congress might thereafter pre- 
scribe; and congress, knowing what contriv- 
ances might be used to defeat the objects of 
the county, prescribed the needed condifions 
to save to the soldiers the benefits intended: 
First, that the warrant should not be trans- 
ferred; second, the claim should not be trans- 
ferred; third, no sale, mortgage, contract or 
agreement for the purpose or with the intent 
of alienating, or pledging, or mortgaging any 
such claim should be valid; fourth, no tract 
of land granted under the county acts should 
be liable to be taken in execution or sold on 
account of any such sale, mortgage or agree- 
ment, etc.; and then, by the act of 1816, that 
all transfers of such land by means of any of 
such instruments or agreements or powers 
given before the patent issued, should be 
void. In the ease before the court such a 
transfer was attempted, and it was void, ab 
initio. The plaintiff, claiming through and 
under that void act, takes nothing. Even if 
the acts prior to 1816 had not been passed, 
the plaintiff would be in no better position, al- 
though his power of attorney antedated the 
last named act; for the land in question was 
not appropriated for bounty purposes by any 
previous law. The grant, being under the 
act of 1816, was subject to its terms. If Rus- 
sell had taken under the previous acts, the 
location of the land would have been else- 
where. In bestowing the bounty of the gov- 
ernment upon its soldiers, congress had an 
undoubted right to shape that bounty as it 
deemed best, either by prescribing conditions 
or limiting the tenure and quality of the 
grant. 

Many objections have been raised under the 
Missouri statutes as to the admissibility in 
evidence of certified copies of deeds, with- 
out accounting for the absence of the orig- 
inals, and as to the various curative acts con- 
cerning deeds improperly or defectively ac- 
knowledged, and as to the force and effect of.< 
the recording acts. This court follows the 
decisions of the state supreme court upon 
such questions, whether those decisions are 
In accordance with what are deemed sound 
rules of interpretation or otherwise. The 
leading objects of the statutes concerning 
conveyances of land are to secure certainty, 
publicity, and good faith. As lands pass by 
deeds duly executed and delivered, it is de- 
sirable that there should be prescribed for- 
malities observed, so as to insure due care- 
and deliberation, and that they should be 
formally acknowledged before a competent 
officer, or duly proved. His certificate that 
the prescribed acts have been performed is 
designed to accompany the deed as authen- 
ticating its execution according to law. Aft- 
er execution and acknowledgment, it is to be 
recorded, so as to give notice to all concern- 
ed of the exact condition of the title, and 
thus close the avenues to fraud. But as the 
officers entrusted with those grave duties 
were often incompetent, and thereby the just 



rights of grantees became jeoparded, the gen- 
eral assembly, in furtherance of justice, has, 
from time to time, passed curative acts, the 
effect of many of which has been to. create 
confusion and uncertainty. Indeed the mis- 
chief of such legislation eventually became 
so great that the new constitution of the state 
inhibited it to some extent in these words: 
"The general assembly shall not pass spe- 
cial laws * * * giving effect to informal 
or invalid wills or deeds * * * but shall 
pass general laws providing, so far as it may 
deem necessary, for the eases enumerated." 
That inhibition does not go so far as to pre- 
vent the enactment of general curative stat- 
utes, upon the subjects named, nor upon any 
of the other classes of subjects enumerated 
in that clause of the constitution. Thus the 
exceptional legislation as to military bounty 
lands in this state, not only as to defective 
acknowledgments, but as to limitations, is 
held not to be unconstitutional. 

The statutory limitation for military boun- 
ty lands granted under the early acts of con- 
gress is two years; for other lands ten years. 
So the act validating deeds for military bounty 
lands defectively acknowledged, and giving to 
the recording of the same greater effect than 
is given generally to deeds for other lands, 
are not within the constitutional prohibitions. 
If the limitation as to military bounty lands 
is unconstitutional because a special, and not 
a general, law, then the curative acts as to 
those lands would fall within the same rule, 
and the plaintiff be without the desired muni- 
ments of title. Those various acts are gen- 
eral in the constitutional sense; for they ap- 
ply to a class, and not to individual eases. 
The fact that the district or county in which 
those lands are situated is not co-extensive 
with the state does not alter the rule. 

Inasmuch as the general assembly had, by a 
series of acts during the last twenty years, 
given special and peculiar advantages to that 
class of claimants, validating their invalid acr 
knowledgments, and changing for their benefit 
the ordinary rules of proving their titles; and 
inasmuch as by so doing the doors had been 
opened to increased litigation, and it may be to 
speculative dealings in such claims; and inas- 
much as from failure to record conveyances, 
the lands could not be properly assessed, or, 
if assessed, the taxes due thereon were not 
paid, it was not improper to limit the time 
within which such special and unwonted favor 
should continue. The General Statutes of Mis- 
souri contemplate that all deeds shall be duly 
acknowledged, or proved, and certificates 
thereof be attached; that they shall then be 
recorded; and that, when so acknowledged 
or proved and duly certified, the original shall 
be read in evidence. Thus the certificate of 
acknowledgment, or of proof by the proper offi- 
cer, is to be received as proving, prima facie, 
the due execution of the deed. The statutes 
contemplate the production of the original, in 
order that the prima facie case made by the 
certificate may in proper cases be rebutted. 
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This is important for protection against fraud. 
The officer recording deeds does not necessarily 
know either the handwriting of the grantor 
or of the witness, nor of the magistrate giv- 
ing the certificate. He records what purports 
to toe genuine; and if a certified copy from 
his office is to be conclusive evidence, or even 
prima facie, then the power to rebut is of no 
avail. But it may be that the original is lost, 
or "not within the power of the party wishing 
to use the same;" and hence the statute pro- 
vides that in such eases certified copies may 
be read in evidence, where the party, or some 
one knowing the fact, makes oath to the loss, 
&c. 

This provision would seem to require such 
oath to be made in every instance where a certi- 
fied copy is to be used. But the supreme court 
of Missouri, in Barton v. Murrain, 27 Mo. 235, 
held that: (1) The exemplification of the pat- 
ent certified by the commissioner of the general 
land ofl&ce may properly be received in evi- 
dence without proof of the loss of the original 
(5 Sept 242). (2) A certified copy of the deed 
may generally be read without the prelimi- 
nary oath, if the original is presumed to be in 
the hands of a third person; and that such 
presumption, in the absence of suspicious cir- 
cumstances, arises when a party claims under 
a warranty deed (for he is supposed not to hold 
deeds anterior to his own), also when he claims 
under a sheriff's deed, for the deeds anterior 
thereto are likely to remain with the execution 
debtor. The other cases referred to in the 
opinion seem not to dispense with the prelim- 
inary oath; but merely when the facts sworn 
to amount to sufficient proof of the deeds be- 
ing beyond the power of the party to produce, 
viz.; that the grantee presumed to have the 
original is out of the state; or that the deed 
is in the hands of some one beyond me process 
of the court, or who cannot be compelled law- 
fully to produce it The dicta in that opinion 
are far from giving a clear and authoritative 
exposition of the statute on all of the various 
points referred to. In Christy v. Kavanagh, 
45 Mo. 376, and in Boyee's Trustees v. Mooney, 
40 Mo. 105, the court seems inclined to narrow 
the rule dispensing with the oath; and, there- 
fore, considering the plain language of the stat- 
ute, parties should be held to the preliminary 
oath, except in the two cases of deeds anterior 
to a warranty and to a sheriffs deed. Cer- 
tainly there is no hardship imposed upon a par- 
ty claiming title through a series of convey- 
ances, in compelling him to produce the orig- 
inal, or to make proper efforts to procure them, 
especially if his oath that they are lost, or be- 
yond his power, as when in the hands of a" 
non-resident, &c, who is not his own agent, 
servant, or bailee, is sufficient to let in a certi- 
fied copy. 

This court is not inclined to interpret away 
the statute further than the supreme court 
of the state has done; particularly, in consid- 
eration of the mischief to be guarded against. 
Hence, the rule must be held to be, that the 
preliminary oath is required in all cases ex- 
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eept the two named, and also in those to be 
considered in connection with military bounty 
lands. 

As to conveyances of military bounty lands, 
the statutes have for a long period of time per- 
mitted them to be recorded, • though not ac- 
knowledged or proved, according to the laws 
of this state in force at the time whenever 
they were acknowledged or proved according • 
to the laws of the place where executed, and 
such place was out of this state, and within 
the United States, and have validated such 
acknowledgments. The statutes also gave to 
the recording of such defectively acknowledged 
deeds the same force as if properly acknowl- 
edged, viz. such recording imparts notice. 
Copies of such instruments, duly certified by 
the recorder of the proper county, were made 
evidence on the same conditions as the original, 
upon proof of the loss or destruction of the 
original. Rev. St 1865, p. 448, § 38. But the 
act of February 27, 1868 (Sess. Acts, p. 51), 
provides: "That section 36 of chapter 143 of 
the General Statutes of 1865, be, and the same 
is hereby amended so as to read as follows:— 
Section 36. Certified copies, or any other cop- 
ies of such records as are contemplated in the 
next preceding section shall not be received 
in evidence until the execution of the original 
instrument or instruments from which the rec- 
ords were made shall have been duly proved 
according to law, unless the said records were 
made thirty years before the first day of Jan- 
uary, 1867; in which case the certified copies 
may be read in evidence without proof of the 
execution of the originals." But the thirty- 
eighth section of chapter 109 of the General 
Statutes of 1865 pertains to military bounty 
lands, and section 36 of chapter 143 to lands 
generally; hence the 38th section of chapter 
109 was not repealed by the act of 1868. 

The supreme court of Missouri has held 
(Bishop v. Schneider, 46 Mo. 480) that gen- 
erally, the recording of a deed imperfectly 
acknowledged does not impart notice to any 
one, unless recorded prior to the Revised 
Code of 1855. The exceptional cases as to 
military bounty lands, if said section 38 in 
the Code of 1865 is to be considered as re- 
pealed, would fall under the general rules 
concerning proof of deeds— would cease to 
be exceptional. As the amendatory act, 
however, is expressly confined to section 36 
of chapter 143, what effect is to be given 
to section 38 of chapter 109, unrepealed, 
■ which permits certified copies from the rec- 
ord to be read upon proof of the loss or de- 
struction of the original? The amendatory 
act requires the execution of the original in- 
strument in the cases to which it refers to 
be proved according to law, before certified 
copies are received in evidence. But if the 
execution of the original is to be proved ac- 
cording to law, what law is meant? The 
common-law mode, as tolerated under cer- 
tain early decisions hi this state, permits 
the parties to produce the original and prove 
the signature of the grantor, and, in some 
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instances, of the witnesses to the deed, if 
there were any; and if such is the mode of 
proof contemplated, why say that after such 
proof is made of the original hefore the 
court, certified copies may be received in 
evidence? If, on the other hand, proof of 
the execution of the original is to he made 
hefore a competent officer under the stat- 
ute, and his certificate is to be annexed, then 
such deeds can be received in evidence only 
when such course has been pursued, and 
copies thereof only when the deed with said 
certificate has been duly recorded. Hence 
the grave question: does that amendatory 
act abrogate the common-law mode of proof 
as recognized in Olardy v. Richardson, 24 
Mo. 295? In that case it does not distinctly 
appear whether the deed in question was 
between the parties to the suit, or "other par- 
ties, through whom plaintiff claimed title? 
If, between the parties to the suit, or those 
having actual notice, then that mode of proof 
was legitimate; for, by the Missouri stat- 
utes, a deed not acknowledged or recorded 
is valid between the parties thereto "and 
those having actual notice thereof, accord- 
ing to the several decisions of the Missouri 
supreme court 17 Mo. 561; 11 Mo. 642. 
Such seems to have been the uniform ruling 
of that court under the state statutes; and, 
if the act of 1S6S was designed to work so 
radical a change, its language would have 
been more explicit. That court has held a deed 
unacknowledged and unrecorded not only 
valid between the parties and those having 
actual notice, but. also against a naked tres- 
passer, (14 Mo. 166); also, that the necessity 
of acknowledgment and registry, being un- 
known to the common law, arises only from 
such statutes in some states as make such 
requisites essential to the validity of deeds; 
of which states Missouri is not one. 17 Mo. 
561. If, then, the act of 186S, does not ex- 
act acknowledgment or proof, according to 
the statutory requirements for registry, the 
question still recurs: Why, if the execution 
of the original is proved by the common- 
law mode, did the general assembly enact 
that only when such proof was made a cer- 
tified copy should be received in evidence? 
It is evident that the common-law mode or 
statutory mode may be followed; and, if 
the latter, then the certified copy may be 
used. It may be that the framer of the act 
of 1868 intended also to furnish a substi- 
tute for section 38 of chapter 109, in the act 
of 1S65, as well as of section 36 of chapter 
143; and thus, as to all deeds, require for- 
mal statutory proofs, before a proper officer, 
with his certificate attached and the sub- 
sequent recording thereof, except where the 
deed, informally acknowledged, had been re- 
corded the prescribed thirty years. If such 
were his purpose, the act fails to accom- 
plish it. Section 38 of chapter 109, is still 
the law, and leaves the true rules as fol- 
lows: A deed for military bounty lands can 
be received in evidence, where the execution 
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of the original is proved according to the 
common-law modes, just as is the case with 
any other deed when not acknowledged or 
recorded properly, and it will be valid be- 
tween the parties, and those having actual 
notice, and mere trespassers. A certified 
copy from the recorder's office, where the 
deed has been recorded and acknowledged 
under section 35, must be received in evi- 
dence upon proof of the loss or destruction 
of the original. If duly acknowledged ac- 
cording to the Missouri laws, a certified copy 
is to be received on the same terms as other 
deeds with valid acknowledgments. 

In 46 Mo. 480, it is held generally that a 
deed recorded with a defective acknowledg- 
ment does not impart notice to any one, and 
that the act of 1865, re-enacting the act of 
1855, as to recorded deeds not proved or ac- 
knowledged, or imperfectely proved or ac- 
knowledged, has no reference to any other 
deeds than those recorded prior to the tak- 
ing effect of said act of 1855; consequently 
no such recording of imperfectly acknowledg- 
ed deeds after that date imparts any notice 
whatever. Rev. Code 1865, p. 582, §§ 35, 36. 
The last cited sections have reference to 
deeds "recorded under the act of 1855, other 
than deeds for military bounty lands; con- 
sequently section 38 of chapter 109 stands 
unaffected by the act of 1S6S. In 27 Mo. 
235, the court holds that proof of loss or 
destruction of the original deeds to military 
bounty lands need not go to the extent of 
showing the actual destruction, but it will 
be sufficient to raise the presumption of loss 
that search was made in the proper place, 
and by the proper person, and that the deed 
cannot be found after due diligence in the 
search. And in 45 Mq. 376, it was held that 
the party should show that he has in good 
faith exhausted all the probable sources of 
information and means of discovery which 
the facts and circumstances are calculated to 
suggest, and which are at the same time 
within his reach. Each case, depending on 
its own circumstances, should show the ex- 
tent and thoroughness of the search which 
the circumstances suggest. Thus that court 
has gradually restricted the rule, so that 
the mischief of letting in copies as indicated 
by the case in 27 Mo. 235, is reduced within 
narrow and safe limits, and accords with the 
views intimated by this court before said last 
decision was rendered. 

The general provisions in sections 46 and 47, 
p. 731, in the Revised Code of 1855, concern- 
ing the recording of deeds not acknowledg- 
ed, &c, certainly do not apply to deeds for 
military bounty lands, recorded after 1855, 
and consequently sections 35 and 36 of chap- 
ter 143 of the Revised Code of 1865 (page 
582), which copy the sections in the act of 
1855, do not apply to such deeds. Sections 
35 and 36 of chapter 143 (1865) have refer- 
ence only to deeds recorded before the act 
of 1S55, while sections 35-38 of chapter 109 
(1865) have reference to deeds recorded at 



WRIGHT (Case No. 18,096) 



[30 Fed. Gas. page 712] 



any time which fall within the description 
therein given. As by section 35, c. 109 (1865), 
deeds acknowledged or proved according to 
the laws of the state where executed (if for 
military bounty lands), are admitted to record 
and validated, it must, if they are not in con- 
formity with Missouri laws at the time, be 
shown to have conformed to the laws of the 
place where executed at the time they were 
so acknowledged, in order to give to the cer- 
tificate the force of proof. Hence a deed im- 
properly acknowledged in New York in 1S20, 
according to the laws both of New York and 
Missouri at that time, and recorded in Mis- 
souri in 1822, is not such a deed as sections 
35 et seq. of chapter 109 of 1865 affects. .a. 
curative act passed in New York in 1824 to 
operate on such imperfect acknowledgments 
in that state cannot act extraterritorially 
and work curatively upon a deed to Missouri 
lands. The Missouri curative statutes alone 
apply to deeds for lands in Missouri. Under 
the territorial laws of Missouri, a notary 
public in Maryland was not at that time such 
an officer as could take acknowledgments of 
deeds for Missouri. 

For a full elucidation of the Missouri Stat- 
utes as to imperfectly acknowledged deeds, 
reference must be had to the two classes of 
eases. Section 46 of chapter 62 (1855), page 
731, and section 47 of the same chapter, re- 
produced in 1865 as sections 35 and 36 of 
chapter 143, page 581, refer to deeds not ac- 
knowledged or proved at all; also to those 
acknowledged and proved, but not according 
to the law in force at the time the same was 
done, which said deeds had been recorded 
prior to the act of 1855. Under the general 
law, the recording of such imperfectly ac- 
knowledged instruments would not impart 
notice to any one; so the general assembly 
enacted that the recording theretofore of 
such instruments should be taken out of the 
general rule, and be held "to impart notice. 
Inasmuch as such effect was to be given to 
that class of instruments previously record- 
ed, viz. imparting notice, it did not follow 
that copies of the reeord should be received 
in evidence on the same terms as copies of 
deeds previously recorded according to law. 
Hence copies of the defective instruments so 
recorded were not to be received in evidence 
until the execution of the original instrument 
was proved according to law. The same rule, 
■as amended by the act of 1868, simply ex- 
cepts from that stringent rule such of those 
deeds as were recorded prior to 1837. But 
the act concerning military bounty lands per- 
mits deeds therefor, which, though not ac- 
knowledged according to the Missouri law, 
were yet acknowledged according to the laws 
of the state where made, to be recorded, and 
gives to such acknowledgment the same ef- 
fect as if rightly done originally. Hence, 
when the original of such a deed is produced, 
it stands on the same footing as other deeds 
validly acknowledged; but, if a certified 
copy of the record is offered, instead of its 



being admissible upon the preliminary oath 
of the loss of the original, or of its being 
beyond the power Gf the party to produce it, 
as other valid deeds, the party offering it 
must first prove the loss or destruction of the 
original, or that it is beyond the power of 
the party to produce it. But in military 
bounty cases, there must be proof of the 
loss or destruction of the original, and not 
merely that it is beyond the power of the 
party, etc. But if deeds to military bounty 
lands were put on record prior to 1855, when 
they were not acknowledged according to the 
laws of Missouri, or of the state where made, 
then they fall under the provision of section 
36, c. 143 (1865), and the amendatory act of 
1868, and the execution of the original must 
be proved, unless recorded before 1837. 
Hence the only exception to military bounty 
deeds is, that when they were acknowledged 
according to the laws of the state where 
made, though not according to the Missouri 
laws at the time in force, the originals can 
be received in evidence, or certified eopies, 
upon proof of the loss or destruction of the 
original, unless they were recorded prior to 
1837. 

All imperfectly acknowledged deeds re- 
corded prior to the act of 1855 may be proved 
according to the common-law mode in open 
court; or, if proved according to the statu- 
tory mode, before a competent officer, with 
his certified proof attached, and then duly 
recorded, a certified copy can be used. Ei- 
ther course is admissible. If the latter be 
taken, then the properly proved deed accord- 
ing to the statutory mode would place it on 
the same footing as any other deed properly 
acknowledged and proved and recorded, with 
this advantage only, that the recording of 
the deed originally would have imparted no- 
tice from that time, instead of only from the 
time of recording the properly proved instru- 
ment. Those imperfectly acknowledged 
deeds, in other words, though recorded, and 
thereby notice of their existence was given, 
remained to be proved just if they never had 
been recorded; if military bounty lands, fall- 
ing under sections 35-38 of chapter 109 
(1865); if not military bounty lands, under 
the general provisions of the statute. Notice 
imparted by the curative act of 1855 affected 
notice alone, and not the rules of evidence or 
proof of execution. The deeds remained to 
be proved, and could not be proved by pro- 
ducing a certified copy of a record, which, on 
itself, contained nothing even purporting to 
be proof of the execution of the original. 

It appears that the supreme court of Mis- 
souri holds that a husband, by virtue of his 
life estate, may maintain or defend in eject- 
ment for the possession of his wife's realty. 
4 Mo. 106; 22 Mo. 22; 38 Mo. 439. 

2 [As to curative acts and defective certifi- 
cates of acknowledgment of deeds, see Randall 
v. Kreiger, Case ^Jo. 11,554; Morton v. Smith, 
Id. 9,S67.] 

2 [From 2 Dill. 23.] 
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Case Wo. 18,097. 

WRIGHT v. UNITED STATES. 

P. Hayw. & H. 201.] * 

Circuit Court, District .of Columbia. June 4, 
"1844. 

False Pretenses— Evidence of Similar Crimes. 

It is not error in the court to allow evidence to 
go to the jury in a trial for obtaining money un- 
der false pretenses that the prisoner made false 
representations to other persons for the purpose 
of obtaining money; but it is error to allow evi- 
dence to go to the jury that the prisoner had ob- 
tained money by means of said representations. 

At law. In error from the criminal court. 
[William S. Wright] indicted for obtaining 
money under false pretenses. 

James Hoban, for prisoner. 

Philip R. Fendall, for the United States. 

The prisoner was convicted and sentenced 
to suffer imprisonment and labor in the pen- 
itentiary of the District of Columbia for the 
period of two years. Exceptions were made 
to the admissibility of the following evi- 
dence: The testimony of Mr. Hawley: That 
the prisoner borrowed ten dollars from him 
about seven years ago upon statements of 
the prisoner that he had shipped large quan- 
tities of cotton to the North; that he was a 
son of the collector of the port of St Johns, 
Nova Scotia; that he was very intimate with 
a number of clergymen and spoke familiarly 
of them, and concerning them, and that he 
knew several bishops, among them— the bish- 
ops of Nova Scotia, of Massachusetts, and of 
South Carolina— with all of whom Mr. Haw- 
ley, the witness, was acquainted; on the 
strength of which asserted acquaintance of 
the prisoner the witness lent the money; 
that the money never was repaid him; that 
he does not know whether these statements 
were true or false. And further testimony 
of J. M. Cutts: That the prisoner called on 
him to borrow money some two years ago 
and said that he had certain papers and 
deeds of Mr. Madison which he had lost, and 
that he was out of money; that he does not 
know whether those statements were true or 
false; that he called himself Scott; that wit- 
ness gave him no money. 

After argument by counsel and on consid- 
eration by the court, the following opinion 
was rendered: That the criminal court did 
not err in allowing evidence to go to the jury 
that the prisoner had represented himself 
to Mr. Hawley, a witness in this cause, as a 
son of the collector of the port of St. Johns, 
In Nova Scotia, or that the prisoner repre- 
sented himself to J. M. Cutts, another wit- 
ness in the cause, as being named Scott; 
that the said criminal court erred in allow- 
ing evidence to go to the jury that the pris- 
oner had obtained money from the said Mr; 
Hawley by means of the representations set 

i [Reported, by John A. Hay ward, Esq., and 
Gporge C. Hazleton, Esq.] 
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out in the bill of exceptions, and it is ordered 
and adjudged by this court that the judg- 
ment of the said criminal court in this cause 
be reversed and that this cause be remand- 
ed, with directions to award a venire facias 
de novo. 



Case No. 18,098. 

WRIGHT v. UNITED STATES. 

[1 Hayw. & H. 211.] i 

Circuit Court, District of Columbia. Jan., 1845. 

Obtaining Goods under False Pretences— In- 
dictment. 

In an indictment under the act of congress of 
March 2, 1831 [4 Stat. 448], for obtaining goods, 
etc., by false pretences, it is error to aver "that 
by reason of which false pretence the prisoner 
did then and there unlawfully obtain," etc. 

James Hoban, for prisoner. 

P. R. Fendall, for the United States. 

The court on petition of the plaintiff is- 
sued two writs of error. The defendant in 
the criminal court was found guilty of ob- 
taining money under false pretences on two 
indictments each for separate and distinct 
acts. One of them that Wm. S. Wright, etc., 
unlawfully did falsely pretend to one, John 
P. Van Ness that he the said Wm. S. Wright 
was a brother of one Silas Wright Jr., a 
senator of the United States, etc., by reason 
of which said false pretence the said Wm. 
S. Wright did then and there unlawfully 
obtain from the said John P. Van Ness two 
bank notes each for the payment of money 
to the amount of ten dollars. The other 
that Wm. S. Wright, etc., unlawfully did 
falsely pretend to one Edward Dyer that 
he was a brother to Silas Wright, a senator 
of the United States by reason of which ■ 
false pretence the said Wm. S. Wright did 
then and there unlawfully obtain from the 
said Edward Dyer a certain instrument in 
writing for the payment of money. There 
were other counts in this latter indictment. 
The prisoner was found guilty on both in- 
dictments. 

The error assigned by the defendant was: 
Because it is apparent on the face of the 
record in these cases that the prisoner is 
charged with obtaining money by a false 
pretence, whereas the act of congress 2 only 
applies to obtaining money by false pre- 
tences, and for other reasons and errors. 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 

2 Section 1: "That from and after the pas- 
sage of this act, every person who shall be con- 
victed in any court of this District of Columbia 
of any of the following offenses, to wit: Obtain- 
ing by false pretenses any goods or chattels, 
money, bank note, promissory note, or any other 
instrument in writing for the payment or deliv- 
ery of money or other valuable thing, shall be 
sentenced to suffer punishment by imprisonment ' 
and labor." 

Sec. 12: "That every person duly convicted of 
obtaining by false pretenses, any," etc. Ap- 
proved March 2, 1831 (4 Stat. 448). 
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The criminal court (Judge Dunlap presiding) 
overruled the objection. 

The following points were raised in the 
arguments by the several counsels: (1) Is 
the offense such as is punishable under 'the 
statute? (2) Is the want of venue of the 
pretence fatal? (3) Is there a venue? (4) 
Is one pretence only punishable under the 
statute against false pretences? The latter 
point was the only -one pressed. 

Mr. Hoban, for plaintiff, contended that in 
the first Van Ness ease the indictment char- 
ges the prisoner with obtaining two bank 
notes from General Van Ness by the false 
pretence of representing himself as the 
brother of Silas "Wright, a member of the 
United States senate. The language of the 
penitentiary act applies "to persons duly con- 
victed of obtaining goods, money, bank- 
notes, etc., by false pretences, here only one 
false pretence is charged. Penal statutes 
must be construed strictly, stealing horses 
does not apply to stealing a horse. 1 Bl. 
Comm. S8. To meet this a declaratory act 
was required, and the act of 2 & 3 Edw. VI. 
c. 33, that took away the benefit of clergy 
from the case of stealing horses; before that 
act clergy was allowed in the case of steal- 
ing a horse by statute. In Hassel's Case, 
1 Leach, 1, stealing a bank note was held to 
be included under the act punishing the lar- 
ceny or stealing "any bank-notes" upon the 
like principle burning a house was held pun- 
ishable under the act for burning any hous- 
es. 

The argument of the attorney general in 
the case in Leach, shows that case to turn 
upon other portions and the peculiar phrase- 
ology of other portions of the same law. 
These cases are not in point. The question 
here is not to what a plain law applies but 
what that law is, whether the obtaining 
goods, etc., must be by one or more pretence. 
The English acts of false pretences use this 
language: "Any pretence or pretences." 
Our penitentiary act speaks only "of false 
pretences." Res v. Goodhall, 11 Ryan, 343 
[Russ. & R. 461] : this was a ease of obtain- 
ing meat upon a promise, at the same time, 
to send the money, which was not done. 
The twelve judges held the conviction 
wrong, saying: "It was merely a promise 
for future conduct, and common prudence 
and caution would have prevented any in- 
jury arising from the breach of it" In the 
case of Jones v. U. S. [Case No. 7,499],. April 
9, "1840 (Cranch, C. J.), the court say that 
they are to judge whether the averment 
contains a false pretence within the contem- 
plation of the law. 4 Pick. 177 (per curiam) : 
"A mere naked lie (is this case any mere?) 
may not be sufficient to sustain an indict- 
ment on this statute, for it is not the policy 
of the government to punish criminally 
every wrong which is committed. It is dif- 
ficult, no doubt, to draw the line." 

Mr. Fendall in his notes, says: In the 
notes handed to the court by the prisoner's 



counsel, he refers to the facts of the case. 
There would be no difficulty in meeting the 
arguments suggested, if such a course were 
admissible, but it is not so. The proceed- 
ings in the Van Ness case before the court 
on a writ of error to the" criminal court for 
its refusal to correct the judgment. Of 
course no question can come before the ap- 
pellate court, except such as arises on the 
face of the indictment. As to the nature of 
the offence, Mr. Fendall referred to the case 
of People v. Stone, 9 Wend. 1S2, under 1 
Rev. St. N. Y. pp. 410, 616, and People v. 
Genung, 11 Wend. 18, under 2 Rev. St. N. Y. 
pp. 677, 653; the opinion of Cranch, C. J., 
in the case of Jones v. U. S. [supra], April 
9, 1S40. As to the simple pretence, Mr. Fen- 
dall cited, 1 Bl. Comm. (Christian's notes) 
SS; Archb. Cr. Prac. & PL (8th Ed.) 2S9; 
Hassel's Case, 1 Leach, 1-5; and U. S. v. 
Wiltberger, 5 Wheat [18 U. S.] 76. 

The judgment of the criminal court was re- 
versed. 



Case No. 18,099. 

WRIGHT et al. v. UNITED STATES. 

[2 Paine, 184.] i 

Circuit Court, S. D. New York.2 

Customs Duties— Forfeiture of Goods. 

Under section 14, of the act of congress of 
July 14, 1832 [4 Stat. 593], it is not a distinct 
and substantive ground of forfeiture that on 
the opening, &c, of a package of imported 
goods, &c, the same are not found to correspond 
with the entry at the custom-house. 

[In error to the district court of the United 
States for the Southern district of New 
York.] 

In admiralty. 

THOMPSON, Circuit Justice. This case 
comes up on a writ of error from the district 
court for the Southern district of New York. 
An information was filed in the district court 
against five cases of merchandise, alleging 
the same to have become forfeited. The in- 
formation alleges the forfeiture incurred in 
various ways; but the question upon which 
the cause turned arises upon the 14th section 
of the act of congress of July 14, 1832, enti- 
tled "An act to alter and amend the several 
acts imposing duties on imports." That sec- 
tion is as follows: "That whenever, upon the 
opening and examination of any package or 
packages of imported goods, composed whol- 
ly or in part of wool or cotton, in the man- 
ner provided by the fourth section of the 
act for the more effectual collection of the 
import duties, approved on twenty-eighth 
day of May, one thousand eight hundred and 
thirty, the said goods shall be found not to 

i [Reported by Elijah Paine, Jr., Esq.] 
J- [Date not given. 2 Paine includes cases 
decided between 1827 and 1840.] 
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correspond with the entry thereof at the 
custom-house, and if any package shall be 
found to contain any article not entered, 
such article shall be forfeited," &c.s 

Upon the trial, the court decided that the 
construction to be given to this* section was, 
that if the goods found in the package do not 
correspond with the entry, they are subject 
to forfeiture; that is, that the want of corre- 
spondence between the entry and the goods 
found in the package, was a distinct offence 
and a substantive ground of forfeiture, un- 
der this section of the law; and whether it 
be so or not, is the only question to be de- 
cided here. This section of the law is cer- 
tainly very inartificially drawn, and its in- 
terpretation may admit of doubt; but I think 
the construction adopted in the district court 
cannot be sustained. If this want of corre- 
spondence is considered a separate, distinct 
and substantive ground of forfeiture, there 
is an entire omission of any express words 
declaring a forfeiture as the penalty for such 
want of correspondence. It must arise by 
implication, and this would violate the rules 
• of construction applicable to penal statutes. 
If this is to be considered a distinct offence, 
it Is difficult to say what circumstances shall 
constitute it. Any disagreement is a want of 
correspondence, and the clause is too vague 
and indefinite in the description of the of- 
fence. The forfeiture, if incurred under this 
clause in the section, must be a forfeiture of 
the whole package in which the goods shall 

s Where a seizure of merchandise is made on 
suspicion of its having been illegally imported, 
it is the duty of the officer making the seizure to 
institute proceedings in rem in the district court, 
or if tie suspicion should prove to be unfounded, 
to return the goods to the owner. By the act of 
24th September, 1789 p. Stat.73], exclusive orig- 
inal jurisdiction is given to the district courts in 
all civil causes of admiralty and maritime juris- 
diction, including seizures under laws of import, 
&c. And if the officer making the seizure shall 
refuse to institute the proper proceedings, on ap- 
plication of the aggrieved party, the court will 
compel Tiim to proceed to adjudication, or to 
abandon the seizure. The Ann, 9 Cranch [IS 
U. S.] 289. In the case of Galston v. Hoyt, 3 
Wheat. [16 TJ. SJ 246, the court remark: "The 
pendency of the suit in rem would be a good 
plea in abatement, or a temporary bar of the 
action, for it would establish that no good cause 
of action then existed. If the action be com- 
menced after a decree of condemnation, or after 
an acquittal, and there he a certificate of rea- 
sonable cause of seizure, then . in the former 
case by the general law, and in the latter case 
by the special enactment of the statute of the 
25th April, 1810, c. 64, § 1, the decree and cer- 
tificate are each good bars to the action. But if 
there be a decree of acquittal, and a denial of 
such certificate, then the seizure is established 
conclusively to be tortious; and the party is en- 
titled to his full damages for the injury." That 
the certificate of condemnation, as also the cer- 
tificate of acquittal, is equally conclusive as to 
the character of the seizure, is clearly established 
by the authorities. Wilkins v. Despard, 5 Term 
R. 112, 117; Scott v. Shearman, 2 W. Bl. 977; 
Henshaw v. Pleasance, Id. 1174; Geyer v. 
Aquilar, 7 Term R. 681; Slocum v. Mayberry, 
2 Wheat. [15 TJ. S.] 1; The Apollon, 9 Wheat. 
[22 U. S.] 362. 
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be found not to correspond with the entry, 
and the words "shall be forfeited," contained 
in the next clause, cannot be construed as 
applying to the antecedent clause; it pro- 
vides for a distinct case: "And if any pack- 
age shall be found to contain any article not 
"entered, such article shall be forfeited." 
The forfeiture here is expressly limited to 
the article not entered, and cannot, by any 
construction, be extended to the whole pack- 
age, which it must be if applied to the ante- 
cedent clause. The last clause in this sec- 
tion, which repeals a part of the 4th section 
of the act of 1830 [4 Stat. 410], would seem to 
afford some countenance to the construction 
that this want of correspondence was a dis- 
tinct ground of forfeiture: "And so much of 
the said section as prescribes a forfeiture of 
goods found not to correspond with the in- 
voice thereof, be and the same is hereby re- 
pealed." But this is evidently a mistaken 
construction or description of the effect and 
operation of that section of the act of 1830. 
It gives no forfeiture for such want of cor- 
respondence. It directs the collector to cause 
one or more packages of every invoice" to be 
opened and examined, and if the same shall 
be found not to correspond with the invoice, 
or to be falsely charged in such invoice, the 
collector shall forthwith order all the goods 
contained .in the same entry to be inspected, 
&c; and if any package shall be found to 
contain any article not described in the in- 
voice, or if such package or invoice be made 
up with intent, by a false valuation or ex- 
tension or otherwise, to evade or defraud the 
revenue, the same shall be forfeited. The 
want of correspondence between the pack- 
age and the invoice is not here made the 
ground of forfeiture; but its discovery is to 
lead to further examination, and the forfei- 
ture grows out of other circumstances de- 
veloped by such examination, viz.: that the 
package is found to contain any article not 
described In the invoice, or that the package 
or invoice was made up with intent to de- 
fraud the revenue. We find, also, in the 
act of the 1st of March, 1823 (Pamph. p. 23, 
§ 15 [3 Stat 735]), the same language made 
use of with respect to the want of corre- 
spondence. The collector is required to ex- 
amine one or more packages, and if the same 
be found not to correspond with the invoice 
thereof, or to be falsely charged in such in- 
voice, a full inspection of all the goods con- 
tained in the same entry shall be made, and, 
if subject to an ad valorem duty, an addition- 
al duty of fifty per cent on the appraised 
value is to be demanded; and, whether sub- 
ject to an ad valorem or specific duty, if any 
package be found to contain any article not 
described in the invoice, the whole package 
shall be forfeited. The ground of forfeiture 
here is not the want of correspondence be- 
tween the package and invoice, but the for- 
feiture grows out of the discovery that the 
package contains some articles not described 
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in the invoice; and when we find in the acts 
of 1S23 and 1830 the same language employ- 
ed as in the act of 1832, and as in the two 
former there can be no pretence for the con- 
struction that a want, of correspondence be- 
tween the package and invoice works a for- 
feiture, so the latter ought not to receive a 
■different construction. These laws being in 
pari materia, may be taken together for the 
purpose of discovering the true interpreta- 
tion. In none of them is this want of cor- 
respondence made a distinct and substan- 
tive ground of forfeiture; but only imposes 
upon the collector the duty of further exam- 
ination, and the forfeiture depends upon oth- 
er discoveries. The consequence of finding 
in the package articles not described in the 
invoice was different, under the acts of 1823 
and 1830, from that provided by the act of 
1832. In the two former, such discovery 
worked a forfeiture of the whole package; 
in the latter, the article not entered is only 
forfeited. The judgment of the district court 
must, accordingly, be reversed. 



WRIGHT (UNITED STATES v.). See Cases 
Nos. 16,769-16,778. 

WRIGHT (UNITED STATES ex rel. HEN- 
DERSON v.). See Case No. 16,777. 

WRIGHT (UNITED STATES ex rel. TURN- 
ER v.). See Case No. 16,778. 



Case No. 18,100. 

WRIGHT v. WATERS. 

[2 Cranch, C. C. 342.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1822. 

Distress for Rent. 

Costs do not accrue, upon levying a distress 
for rent, unless the goods are sold. 

Replevin of goods distrained for rent. 

Mr. Dermott for defendant, moved the 
court to allow the constable's poundage fees 
for levying the distress, to be taxed as costs 
in replevin, the defendant having obtained a 
verdict for the rent arrear. 

Mr. Redin, contra, contended that those 
fees did not accrue in this action, but, if they 
accrued at all, they accrued before the suit 
was commenced. But they did not accrue 
at all, for Act Md. 1779, c. 25, gives them only 
in case of sale; but here the goods were 
replevied, and not sold. 

THE COURT (THRUSTON, Circuit Jus- 
tice, absent) said that the poundage fees had 
not accrued, as no sale had been made. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



Case M"o. 18,101. 

WRIGHT v. WELLS. 

[Pet. C. C. 220.] * 

Circuit Court, D. Pennsylvania. April Term, 
1816. 

Removal from State Court — Jurisdictional 
Amount— Release of Part op Claim. 

If a cause be removed from a' state court by 
the defendant, and the plaintiff declares in the 
circuit court of the United States 'for more 
than five hundred dollars, the plaintiff cannot, 
by -a release of part of his debt, so as to reduce 
it to less than five hundred dollars, take away 
the jurisdiction of the circuit court. 

[Cited in Ladd v. Tudor, Case No. 7,975.] 

Rule to show cause why this suit, which 
had been removed from the state court, 
should not be remanded, on a suggestion that 
the sum demanded is less than five hundred 
dollars. After this suit was entered in the 
state court, and before a declaration was 
filed, the defendant filed his petition, praying 
that the cause might be removed into this 
court, which was directed accordingly. On 
an appearance being entered in this court, 
the plaintiff filed a declaration, and laid his 
damages at one thousand dollars. 

Mr. Rawle showed cause, and relied upon 
the damages in the declaration, as being suffi- 
cient to maintain the jurisdiction of this 
court. It was answered by Mr. Lewis, for 
the plaintiff, that the sum really demanded is 
less than five hundred dollars, as is admitted 
by the plaintiff on the record. 

BY THE COURT. The state court was not 
bound to grant the petition for removal, un- 
less it was satisfied, that the sum in dispute 
amounted to five hundred dollars. Having 
done so, it follows, that that court was so 
satisfied. In this court the plaintiff has laid 
his damages at five hundred dollars, which 
is sufficient for the jurisdiction of this court, 
and it cannot be ousted by the plaintiff's re- 
leasing so much of his demand, as to reduce 
it below that sum. Rule discharged. 



WRIGHT (WELLS v.). See Case No. 17,405. 



Case Wo. 18,102. 

WRIGHT v. WEST. 

[1 Cranch, C. C. 303.] 2 

Circuit Court, District of Columbia. March 
Term, 1806. 

Will— Charge on Land— Certificate of Officer. 

1. A devise of lands, "after payment of 
debts," subjects the land to the payment of the 
debts. 

2. Where a clerk certifies the mayor, it is 
not necessary that the mayor should certify 
the clerk. 

[Cited in Addison v. Duckett, Case No. 77.] 

i [Reported by Richard Peters, Jr., Esq.] 
a [Reported by Hon. William Cranch, Chief 
Judge.] 
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Bill in equity for the sale of real estate to 
pay debts. The words of the will were, "I 
give the whole of what I may he possessed 
of, at my decease, and after my, debts are 
paid, to Mrs. West" The plaintiff's claim 
was for a balance due for work and labor. 

E. J. Lee, for defendant, demurred to the 
bill, because it did not state that the plain- 
tiff could not establish his debt at law, nor 
that he could not prove the amount of as- 
sets at law. If the will makes the real es- 
tate assets, the executrix is bound to return 
them in the inventory. 

Demurrer overruled. 

The defendant then offered an answer, 
sworn before an alderman of Eichmond, who 
was ex officio a justice of the peace. Rev, 
Code, 72. The alderman was certified by 
the mayor of Richmond, who was certified 
by the clerk of the court of hustings. 

Mr. Taylor, for plaintiff, objected to the 
answer, because the mayor had not certified 
the clerk of the court of hustings. 

But TEDS COURT overruled the objection, 
upon consideration of the case of Potts v. 
Ghequiere, in this court in March, 1805 [Case 
No. 11,346]. 



WRIGHT (WILKINS v.). See Case No. 17,- 
666. 

WRIGHT. The CAPT. GEO. W. See Case 
No. 2,393. 

WRIGHT, The FRANCIS. See Case No. 
5,044. 

WRIGHT, The GEORGE S. See Case No. 
5,340. 

WRIGHT, The JAMES A. See Cases Nos. 
7,190 and 7,191. 

WRIGHT, The M. W. See Case No. 9,983. 



Case No. 18,103. 

In re WRISLEY et al. 

[17 N. B. R. 259.] i 

District Court, S. D. New York. Feb. 22, 
1877. 

Bankruptcy— Levy of Execution— Proceeds of 
Mortgage Sale. 

The bankrupts having made default in the 
payment of a chattel mortgage, the mortgagees, 
pursuant to the terms thereof, took possession 
of the mortgaged property. Before the sale a 
creditor issued execution to the sheriff. One 
hour thereafter the petition was filed. There 
was a surplus on the sale of the property. 
Sdd, that at the time the execution was issued 
the bankrupts had no leviable interest in the 
property, and that the creditor had no lien on 
the surplus to the exclusion of the assignee. 

Claim of Beinicke & Co. to the surplus 
arising on the sale of certain mortgaged 
property of the bankrupts [Frank Wrisley 
and John L. Wrisley], on the ground that 



i [Reprinted by permission.] 
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they held a lien thereon by virtue of an exe- 
cution Issued prior to the filing of the petition. 

W. S. Palmer, for assignee in bankruptcy. 
C. Goeller, for Beinecke & Co. 

BLATCHFORD, District Judge. The chat- 
tel mortgage executed by the bankrupts to- 
Field and others, August 31, 1875, grants, 
bargains, and sells to the mortgagees all the 
household furniture, etc., then on the prem- 
ises and mentioned in the schedule, to have 
and to hold the same to the mortgagees for- 
ever, on condition that if the payments of 
money specified shall be made as they shall 
become due, and if the covenants of the 
lease shall be kept, the mortgage shall be 
void. The instrument further provides, that 
until default be made, the mortgaged prop- 
erty shall remain where it is, and that, if 
default be made in the payment of rent, or 
in the performance of the conditions of the 
lease by the lessee, the mortgagees may 
take possession of the mortgaged property 
and sell it at public auction and receive the 
proceeds, and apply them, first to the ex- 
penses of sale, and next to paying claims 
arising under the lease, and the surplus to go 
to the mortgagors. 

It is shown that prior to the Issuing to the 
sheriff of the execution on the judgment of 
Beinicke & Co., there had been default in 
the payment of the rent on the lease, and 
the mortgagees had lawfully, and in accord- 
ance with the terms of the mortgage, taken 
possession of the mortgaged property. Un- 
der the law of New York, no leviable inter- 
est in the property remained in the mort- 
gagors at the time the execution, was issued. 
Hall v. Sampson, 35 N. Y. 274. The legal 
title, the right of possession, and possession 
in fact, were then out of tne mortgagors- 
and in the mortgagees. The petition in 
bankruptcy was filed one hour after the exe- 
cution was issued, and its operation was- 
such that the right of the assignee in bank- 
ruptcy subsequently appointed attached to 
the property, in priority to any right of 
Beinecke & Co. Nor, although there was 
a surplus of the proceeds of the mortgaged 
property, which would have returned to the 
mortgagors, if there had been no bankruptcy, 
can the issuing of the execution operate as- 
a lien on such surplus in exclusion of the 
right whieh the general creditors, represent- 
ed by the assignee in bankruptcy, have to it» 

"I do not think it is satisfactorily establish- 
ed by the evidence, that there was any prop- 
erty levied on, or capable of being levied on, 
or attempted to be levied on, or in possession 
of the mortgagees, when the execution was- 
issued, that was not covered by the mort- 
gage, or that any property not covered by 
the mortgage was sold by the mortgagees. 
It results that the claim of Beinecke & Co. 
must be wholly rejected, with costs of the 
proceedings, to be paid by them. 
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Case Wo. 18,104. 

WRITER v. The RICHMOND. 

[2 Pet. Adm. 263.] i 

District Court, D. Pennsylvania. 1807. 

Invalid Seaman- — Rioht to Wages. 

A mariner affected with a severe pulmonic dis- 
ease, shipped as an able-bodied seaman, to per- 
form a voyage to the East Indies. He died of 
this complaint soon after the vessel left the 
port. The claim of his administrator to wages 
for the voyage was rejected by the court 

[Cited in The Mary Sanford, 58 Fed. 926.] 

The mariner Sheffer-had shipped on board 
the Richmond to perform a voyage to the 
East Indies, and back to Philadelphia. He 
died on the outward passage; and now Writ- 
er, his administrator, claimed wages for the 
whole voyage. The decisions of the court in 
the case of the administrators o'f Walton v. 
The Neptune [Case No. 17,135], were relied 
on by the counsel for the claimant. The sur- 
geon of the Richmond was examined, who 
stated, that Sheffer was affected with a 
severe pulmonic disease at the commence- 
ment of the voyage, and fell a victim to that 
complaint soon after the Richmond left the 
port of Philadelphia. It was stated, that at 
the time he shipped, the master of the Rich- 
mond objected to him as not being able from 
sickness to perform the intended voyage, but 
he insisted on his being an able-bodied sea- 
man, and as such was received on board. 

THE JTJDG-E saia he could not consider 
the claim of the administrator as well-found- 
ed. The principles established in former 
cases could not be applied to this. The mar- 
iner was not competent to perform the voy- 
age for which he had shipped as an able- 
bodied seaman, and it was a fraud on his 
part to have represented himself as such. 
Merchants were not to be thus imposed on by 
mariners being placed on board their vessels 
to die, and thus to give a foundation to claims 
of this nature. 



WROE (MATNADIER v.). See Case No. 
9,351. 



Case Ho. 18,105. 

In re WRONKOW et al. 

[15 Blatchf. 38; 2 18 N. B. R. 81; 26 Pittsb. 
Leg. J. 2.] 

Circuit Court, S. D. New York. July 2, 1878. 

Compromise by Bankrupts — Approval bt Court 
— Composition Proceedings — Attend- 
ance of Bankrupt. 

1. The jurisdiction of the district court, as 
to the composition proceedings, in this case, 
in bankruptcy, sustained. 

2. A composition of 20 per cent., payable in 
money, on time, secured by notes, leaving cer- 
tain real estate which had passed to the assignee 
in bankruptcy, to be converted into money, and 

i [Reported by Richard Peters, Jr., Esq.] 
2 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



paid to the creditors, in addition, is a lawful 
composition. 

3. A bankrupt is not required, by the statute, 
to attend any other meeting, in composition pro- 
ceedings, than the first one. 

[Approved in Re Wilson, Case No. 17,781.] 

.4. A decision of the creditors excusing the 
bankrupt from attendance, ought not to be dis- 
turbed by the district court, unless it appears 
that wrong has been done to the minority cred- 
itors; and, after the district court has affirmed 
the action of the majority, the circuit court, on 
review, ought not to interfere, except in a very 
clear case. 

[Approved in Re Wilson, Case No. 17,781.] 

5. If the creditors interested in composition 
proceedings fail to attend to their interests in 
time, they must not expect the courts to relieve 
them from the consequences of their neglect, 
unless they make a clear case for equitable in- 
terference in their behalf. 

6. Where the creditors, and the register, and 
the district court have approved a composition, 
the circuit court ought not to interfere, unless 
specific errors in the action of the creditors or 
of the district court are pointed out, which, if 
sustained, would change the judgment. 

[Cited in Re Joseph, 24 Fed. 138.] 

[Proceedings in the matter of Herman Wron- 
kow and Thomas G. Hogan, bankrupts.] 

Cephas Brainerd and James S. Stearns, for 
creditors. 
Melville H. Regensburger, for bankrupts. 

WAITE, Circuit Justice. This is a petition, 
under the supervisory jurisdiction of this court, 
in bankruptcy, to set aside an order of the dis- 
trict court directing that a resolution of cred- 
itors, accepting a proposition of compromise 
made by the bankrupts, be recorded. The ob- 
jections are: (1) That the court had no juris- 
diction; (2) that the compromise was not pay- 
able in money; (3) that Hogan, one of the 
bankrupts, was excused from attendance at 
the meetings of the creditors, without suffi- 
cient cause; (4) that the composition was not 
for the best interest of all concerned. 

There can be no doubt of the jurisdiction of 
the district court. Composition proceedings 
must be had in the court where the suit in 
bankruptcy is pending. A petition in involun- 
tary bankruptcy was filed against these bank- 
rupts in the district court, and it alleged facts 
sufficient to show jurisdiction. Upon this peti- 
tion an adjudication in bankruptcy was had, 
and an assignee was appointed and qualified. 
Wronkow, one of the partners, was a resident 
of the district, and Hogan, the other, appears 
by attorney in the composition proceedings. 

The offer was of payment in money, but on 
time, secured by notes. This was the sub- 
stance of the proposition. By reason of the 
bankruptcy proceedings, the creditors had al- 
ready acquired an interest in the real estate 
which had passed to the assignee by the con- 
veyance of the register. It does not invalidate 
the proposition that, in addition to the money 
to be paid, this real estate was to remain with 
the assignee, to be converted into money, for 
the use of the creditors, to whom, in reality, 
it then belonged. The offer, in effect, was, 
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that the creditors should retain the real estate 
which they already had, and that the twenty 
per cent., in money, should he paid in addition. 
There is nothing wrong in this. 

The debtors are not, by law, required to at- 
tend any meeting of the creditors but the first, 
and that is to be considered as continuing un- 
til the vote is taken upon the resolution to ac- 
cept If, being summoned to attend a future 
meeting, they fail to appear, that fact may, 
with great propriety, be taken into considera- 
tion by the court, in determining whether the 
resolution of acceptance should be admitted to 
record. As the composition proceedings are 
part of the bankruptcy suit, it would, undoubt- 
edly, be in the power of the court, upon proper 
showing made, to compel an attendance; but 
the law itself does not make it obligatory upon 
the bankrupt to be present, except at the first 
meeting. 

He is to be present then, unless prevented 
by sickness, or other cause satisfactory to the 
meeting. Of the sufficiency of the cause the 
creditors themselves are to decide, in the first 
instance, and their decision should not be dis- 
turbed by the court, except for good cause 
shown. It must, in some form, appear that 
wrong has been done to the minority credit- 
ors, by reason of the vote which was given. 
After the district court has affirmed the action 
of the majority, this court, in the exercise of 
its supervisory jurisdiction, ought not to inter- 
fere, except on a very clear case. While the 
rights of the minority creditors should be care- 
fully watched and protected against all unrea- 
sonable acts of the majority, the judgment of 
the requisite majority should always be al- 
lowed to prevail, unless obtained without suffi- 
cient consideration, or by some unfairness or 
undue influence. 

In this case, the excuse presented for one of 
the debtors was his absence in California, 
where he resided. This was fairly submitted 
to the meeting. It seems to have been fairly 
considered. The meeting was well attended. 
All the objections made were fully presented 
and duly deliberated upon. The result was a 
vote in favor of the sufficiency of the excuse. 
The petitioners were not present at this meet- 
ing. For some cause satisfactory to them- 
selves they stayed away. At the second meet- 
ing called by the court to inquire whether the 
resolution of acceptance had been properly 
passed, and whether it was for the best inter- 
est of all concerned that the resolution should 
be recorded, the petitioners appeared for the 
first time. They then complained of the ab- 
sence of the one debtor at the first meeting; 
and insisted that he ought not to have been 
excused. At their request, the resident debt- 
or submitted to a further examination from 
them, but, notwithstanding all this, a report 
in favor of the acceptance was again secured, 
both from the register and the creditors. This 
being done, the petitioners appeared before the 
court, and still further urged their opposition 
to the composition. They were again unsuc- 
cessful, and now are here. Apparently, every 



other creditor is satisfied but themselves. If 
they had availed themselves of their privileges 
under the law, and had attended the first meet- 
ing, to urge then* views upon the consideration 
of the creditors there assembled, the result 
might have been different, and, certainly, they 
would have occupied a much more favorable 
position for inviting the attention of this court 
to their complaints now. If creditors interest- 
ed in composition proceedings fail to attend 
to their interests in time, they must not expect 
the courts to relieve them from the consequen- 
ces of their neglect, except they make a clear 
ease for equitable interference in their behalf. 
That has not been done here. 

It is next insisted, that the compromise is 
not for the best interest of all concerned. The 
requisite majority of the creditors, at the first 
meeting, thought it was. The same thing oc- 
curred at the second meeting, called specially 
to consider that very question. The register 
coincided in the opinion of the creditors, and 
so reported. The district court, upon full ar- 
gument, has decided in the same way. This 
court ought not to interfere, under such cir- 
cumstances, unless specific errors in the action 
of the creditors or the court below can be 
pointed out, which, if sustained, would change 
the judgment. Mere general questions of ex- 
pediency must, ordinarily, be considered as set- 
tled, when the requisite majority of the cred- 
itors, the register, and the district court all 
agree. Nothing short - of fraud or gross error 
in judgment should call into exercise the juris- 
diction of this court in such a case. That 
does not appear here. This court is simply 
called upon to decide, upon the whole case, 
whether the creditors and the district court 
have come to a wrong conclusion as to what 
1 is for the best interest of all concerned. 

The order of the district court is affirmed. 
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Case !No. 18,106. 

In re WYATT. 

[2 N. B. R. 288 (Quarto, 94); l.Chi. Leg. News, 
107.] 1 

District Court, D. Kentucky. 1868. 

Discharge op Bankrupt — Opposition. 

Where a specification in opposition to the dis- 
charge of a bankrupt is that the bankrupt has 
concealed his effects, or that he has sworn false- 
ly in his affidavit annexed to his inventory of 
debts, it must be shown that the acts were in- 
tentional in order to preclude a discharge. 

[Cited in Re Boynton, 10 Fed. 279; Re 
Warne, Id. 379.] 

i [Reprinted from 2 N. B. R. 288 (Quarto, 94), 
by permission. 1 Chi. Leg. News, 107, contains 
only a partial report.] 
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On an application for a discharge by the 
bankrupt [W. Wyatt], certain creditors, Mor- 
ton, Gait & Co., bankers, opposed the same 
on two grounds, viz.: First. That he con- 
cealed an interest of three thousand dollars 
(■which they allege he had in a lot of land and 
four cottages thereon), with the intent to 
defraud his creditors. Second. That he wil- 
fully swore falsely in the affidavits annexed 
to his petition and schedules, in wilfully and 
intentionally omitting from the schedules of 
his estate the above-mentioned interest. 

The following is substantially the evidence 
in the case: - On the 2d of October, 1866, the 
bankrupt gave his wife four notes of one 
thousand dollars each, which he had received 
in part payment for his undertaking estab- 
lishment on the corner of Seventh and Jef- 
ferson streets, Louisville. He had sold it to 
I». D. Pearson. Said notes were due re- 
spectively in one, two, three, and four years. 
In January following he took back two of 
these notes and gave them to George W. 
Morris as collateral security for the balance 
of the purchase-money then owing by the 
bankrupt to Morris. The wife of the bank- 
rupt owns a lot of ground of one hundred 
and two feet front, the legal title of which 
has been held by her trustee for about eleven 
years. On this ground she erected four cots 
tage houses. It does not distinctly appear 
whether they were built in the fall of 1866 
or in the spring of 1867. The other two notes 
she used in the construction of these cot- 
tages. It does not appear at what exact time 
the notes were so used. The estate of the 
bankrupt, in Oetober, 1866, amounted to 
twenty-four thousand five hundred dollars, 
over and above all his debts, which at that 
time amounted to about two thousand or two 
thousand five hundred dollars. The bank- 
rupt was possessed of the above estate for 
sis or eight months after the date of the gift 
to his wife. In July, 1867, the bankrupt, 
who was then in Memphis, sent his wife by 
express one thousand dollars." Of this she 
paid two hundred and fifty dollars for taxes 
and family expenses. It does not appear 
what became of the balance. The counsel 
for the creditors contended that the bankrupt 
was invested with an interest of three thou- 
sand dollars in his wife's property; that he 
failed to mention it, and that he concealed 
the same. By a statute of Kentucky "all 
conveyances, gifts, &c, made without valu- 
able consideration, are void as to existing 
liabilities." Under this statute it. has been 
held that it makes no difference how much 
the assets of the grantor may be in excess of 
his liabilities. 

The counsel for the bankrupt contended 
that the bankrupt had no interest whatever 
in his wife's property, for these reasons: 
First. Whether the gift was fraudulent or 
not, or void or not, the gift as between 
Wyatt and his wife was conclusive, as to 
Wyatt, that he had no further interest, as 
he had conveyed it to his wife. Whether the 



creditors have, is another question. Second. 
Because a husband cannot encumber the 
separate estate of his wife, it having been de- 
cided in the case of Fetter v. Wilson, 12 B. 
Mon. 90, that a husband cannot even create 
a mechanic's lien on his wife's property. 
Third. That the gift was not, even under 
the statute of Kentucky, constructively 
fraudulent or void, as there is a difference 
between gifts under such circumstances 
made to strangers and those made where 
love and natural affection is the considera- 
tion (9 B. Mon. 514; 1 Mete. [Ky.] 351); and 
that, having no interest in his wife's proper- 
ty, it was impossible for him to conceal that 
which he did not have. If these positions 
and views of law were not correct, the bank- 
rupt, who is a business man, eould not have 
known that under the law he was vested 
with an interest in his wife's property; that 
whether he had an interest or not, was an 
abstruse and recondite question of law, 
which the bankrupt did not know and could 
not be expected to know; that, if it should 
be decided that he has an interest, he has 
merely failed to put it in his lists of assets, 
because he did not know he had it, by reason 
of his ignorance of the law; and that a mere 
omission to mention' an interest is not made 
a good ground of opposition by the bankrupt 
act [of 1867 (14 Stat. 517)], and that such an 
omission is no concealment; that a conceal- 
ment must be wilful, intentional, and delib- 
erate, and that it was irrational to say that 
a man concealed that which he neither had 
nor knew he had. 

J. G. Wilson and Wm. Mix, for Morton, 
Gait & Co. 
P. A. Gaertner, for bankrupt. 

BALLABD, District Judge. This case Is 
now heard on specifications of grounds of op- 
position to the bankrupt's discharge. Two 
grounds of opposition are specified: First. 
That the bankrupt, knowing his interest to the 
extent of three thousand dollars in a lot and 
four cottage houses (parlieularly described), 
did conceal his aforesaid interest with intent 
to defraud his creditors. Second. That the 
bankrupt has wilfully sworn falsely in his 
affidavit annexed to his petition and sched- 
ules, in that he has wilfully and intentionally 
omitted from the schedule of his estate an 
interest of three thousand dollars in and to 
four cottage houses erected on a lot of land 
(particularly described), whereof the legal 
title was held for his wife, &c. 

The proof shows that the bankrupt, in the 
fall of 1866, or in the spring of 1867, allowed 
his wife to expend the proceeds of two notes* 
belonging to him, each amounting to one 
thousand dollars, and perhaps other of his 
money, amounting to a few hundred dollars, 
in erecting " four cottage bouses on a lot of 
land, the legal title of which was in Wm. 
Hatzell, for her use. The bankrupt filed 
his original petition on the 6th of February, 
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1868, and in his schedules discloses debts 
amounting to between eight and ten thousand 
dollars, and assets of little or no value. The 
bankrupt did not, in his schedules, disclose 
his interest, if he has any, in- said cottage 
houses; nor did he in any manner disclose 
the same until his examination, which took 
place on the 20th of April, 1SG8. It does not 
appear from the papers before me, at whose 
instance the examination took place, but, so 
far as the papers show, this examination gave 
the first information to the opposing creditors 
of the supposed interest of the bankrupt in 
the cottage houses mentioned. 

The twenty-ninth section of the bankrupt 
act specifies all the grounds of opposition to a 
bankrupt discharge. Among other things it 
is therein provided that "no discharge shall 
be granted * * * if the bankrupt * * * 
has concealed any part of his estate or ef- 
fects." The term "concealed" implies some- 
thing wilful, intentional. One cannot be said 
to conceal property, unless he not only knows 
that he owns it, but unless he also intention- 
silly, not inadvertently, conceals the same 
from his assignee or creditors. The failure of 
a bankrupt, though wilful, to disclose in his 
schedule all his property, is not by the bank- 
rupt act made a specific ground for •withhold- 
ing his discharge. It is not therefore clear to 
me that should a bankrupt immediately on 
the election of his assignee disclose to him 
all the property owned by him at the time of 
the filing his petition, and promptly deliver 
to the assignee all the property belonging to 
him, he could be refused his discharge— if no 
other ground of opposition were specified than 
that he had concealed his estate or effects, 
even although it should appear that he had 
wilfully omitted to disclose sueh property 
in, his schedule annexed to his petition. ' This 
possibly might be regarded in law as a medi- 
tated concealment, though not an actual con- 
cealment. It is not necessary, however, to 
decide the question here suggested, and it is 
not decided, But whether the specification 
be that the bankrupt has concealed his ef- 
fects or that he has wilfully sworn falsely 
in his affidavit annexed to his inventory, it is 
equally required that the act should be shown 
to be intentional to preclude a discharge. 

The evidence in the case is exceedingly lim- 
ited. It consists entirely of the statements 
made by the bankrupt in his examination, 
and of the deposition of L. D. Pearson and 
P. A. Gaertner. The latter deposition, I think, 
discloses nothing material, and that of Pear- 
son only discloses that he gave the bankrupt, 
on the 2d or 3d of October, 1866, four notes 
of one thousand dollars each, payable in one, 
two, three, and four years from date; that he 
paid one of the notes to Geo. W. Morris; that 
Messrs. Henning & Speed, and A. D. Hunt 
hold two of the notes, and that one note is in 
suit When the two notes were passed to 
Henning & Speed, and A. D. Hunt, does not 
appear, but it is .probable, from the testimony 
of the bankrupt, that they were so assigned 
30 Fed.Cas.— 46 



between the 2d of October, 1866, and the fol- 
lowing summer; and it appears from the same 
testimony that two of the notes were assign- 
ed to George W. Morris, in January, 1867. 
Pearson proves nothing that had not been al- 
ready proven by the bankrupt himself. 

As the grounds of opposition were not filed 
until after the bankrupt had disclosed in his 
examination all that is now known respecting 
his supposed interest in the cottage houses in 
question, it follows that the opposing cred- 
itors seek to convict the bankrupt of con- 
cealing his effects by his own disclosures. 
I am not sure that this may not be done, but 
it would seem that in such case it should ap- 
pear that the disclosures were extorted from 
the bankrupt and not voluntarily made. I 
have already said it does not appear from 
the papers before me at whose instance the 
examination of the bankrupt took place, nor 
that it was ordered by either the district 
court or register. But the questions remain: 
Has the bankrupt any interest in the "cottage 
houses" which passed to his assignee? and if 
he has, did he conceal this interest within the 
meaning of the bankrupt act? 

The money invested by the bankrupt in 
building the four cottage houses on his wife's 
land must undoubtedly be regarded as a gift 
by him to his wife. But every gift by^ a hus- 
band to his wife is not per se fraudulent. 
If the husband, free from debt or serious em- 
barrassment, give to his wife a small portion 
of his estate, leaving an ample amount to pay 
all his debts and liabilities, such gift is not 
fraudulent; although it is, in this state, by 
virtue of a statute, void as to all debts exist- 
ing at the time of the making of the gift. 
Whether the gift in this case was made in 
October, 1866, or in the spring of 1867, the 
bankrupt owed at" the time some debts, 
though, if the gift was made in October, 
1866, the debts then existing bore but a small 
proportion to the value of his whole estate. 
But whether the amount of the debts owing 
at the time of the gift was large or small, 
in proportion to the estate of the giver, the 
gift, as before stated, was, under the statute 
of this state, void as to existing debts. 
Whether such a gift, not fraudulent, but void 
as to existing debts, under the statute of 
Kentucky, would pass to an assignee in bank- 
ruptcy, is an interesting question; and as- 
suming that it would pass, how the assignee 
should administer the proceeds, whether for 
the benefit of all the creditors of the bankrupt, 
or only of the creditors existing at the date of 
the gift, would be a still more difficult ques- 
tion. I am at some loss to know how either 
the assignee of the bankrupt can reduce to 
possession or in any manner subject the mon- 
ey which the bankrupt invested in improve- 
ments on his wife's lands, or how the value 
of the improvements so made, with the 
means of the bankrupt, can be made avail- 
able to his creditors. And I think it plain, 
if it could not be so subjected or made avail- 
able, there was no concealment in law, even 
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though the bankrupt intentionally omitted 
to mention the fact in his schedule or other- 
wise. 

There can in law be no concealment ex- 
cept in respect to assets or effects liable to 
the bankrupt's creditors. 

I do not mean to decide that the money of 
the bankrupt, or the value of it, invested in 
improvements on his wife's land, cannot by 
some process be subjected for the benefit of 
his creditors. But the learned counsel of 
the opposing creditors have not suggested 
any process by which it can be done; and if 
they have not and cannot suggest how it 
may be reached, surely the bankrupt, who 
is not learned in law, may be excused for 
being ignorant. 

It may be that upon the authority of the 
case of Athey v. Knotts, 6 B. Mon. 29, to 
which case the court called the attention of 
counsel, during the argument the cottage 
houses erected with the money of the bank- 
rupt on his wife's land, may in some way 
be subjected by his assignee for the benefit 
of his creditors, if it should turn out that 
the money was so applied by the husband 
in either actual or constructive fraud of his 
creditors, or even without such fraud. 

But I am not entirely satisfied with the au- 
thority, of Athey v. Knotts; and the subse- 
quent cases of Fetter v. Wilson, 12 B. Mon. 
90, and Robinson v. Huffman, 15 B. Mon. 80, 
seriously shake, if they do not overrule it 
I shall, however, not decide this question, 
until it shall be presented in a suit in which 
the cottage houses shall be sought to be sub- 
jected. 

I mean to say only that It is so doubtful 
whether said houses can be subjected by the 
assignee, that the question of law involved 
is so nice and difficult, that the bankrupt is 
not to be convicted of concealment upon the 
single ground that he omitted to state in his 
schedules that the houses in question were 
built wholly or in part with his money. He 
may well be excused if neither the learned 
counsel nor the court can now positively say 
that the bankrupt has any interest in said 
houses whieh can be subjected or which 
could be the subject of concealment. It is 
therefore ordered that the discharge be 
granted. 



2. It is improper to allow evidence to go to 
the jury which would constitute the ground of 
a separate action. 

[Appeal by John Wyatt from a judgment 
in favor of Jacob Harden.] 

Before JOHNSON, SCOTT, and SELDEN, 
JJ. 

OPINION OF THE COURT. The judg- 
ment in this case must be reversed upon two 
grounds: (1) The court erred in not allow- 
ing the appellant, the defendant in the court 
below, until the next term to plead, after a 
substantial amendment of the declaration 
had been made. (2) The court erred in per- 
mitting any evidence to go to the jury in re- 
lation to a ferry, as a disturbance of or in- 
jury done thereto would constitute the 
ground of a separate action. Reversed. 



Case No. 18,106a. 

WYATT v. HARDEN. 

[Hempst. 17.] * 

Superior Court, Territory of Arkansas. Aug., 
1822. 

Amendment of Declaration — Time to Plead — 
Evidence. 

1. When a substantial amendment is made in 
a declaration, the defendant should be allowed 
until the next succeeding term to plead. 
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Case No. 18,106b. 

WYCKOFF v. PAGE. 

[11 Reporter, 526.] i 

Circuit Court, S. D. New York. March 8, 
1881. 

Estoppel — NECE>»siTr of Fraud — Misstate&e\t 
by Agent. 

1. To constitute an estoppel there must be 
some intended deception of the party to be es- 
topped, or such gross negligence on his part as 
to amount to a constructive fraud, by which an- 
other has been misled to his injury. 

2. A principal, may be estopped by the inten- 
tional, wilful misstatement of an agent 

On motion for a new trial. 

SHIPMAN, District Judge. The general 
principle of estoppel in pais is laid down in 
Pickard v. Sears, 6 Adol. & E. 469, as fol- 
lows: "Where one by his words or conduct 
wilfully causes another to believe in the ex- 
istence of a certain state of things, and in- 
duces him to act on that belief so as to al- 
ter his own previous position, the former is 
concluded from averring against the latter 
a different state of things as existing at the 
same time." In general there must be 
"some intended deception in the conduct or 
declaration of the party to be estopped, or 
such gross negligence on his part as to 
amount to a constructive fraud by which 
another has been misled to his injury." 
Brant v. Coal Co., 93 U. S. 326; Morgan v. 
Railway Co.,. 96 U. S. 716. The court char- 
ged the jury that if the bankrupt, whom the 
defendant as assignee represents, eithei* by 
himself or his general agent, fully authorized 
and empowered to get the note discounted, 
and clothed with all the powers of the own- 
t er in respect to the note, induced Van Horn 
I to take it upon the intentional misrepresen- 
1 tation and wilfully untrue assertion that it 
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was a business note, then the defendant 
was estopped to assert the truth in regard 
to its origin. To this part of the charge the 
defendant excepted. He does not now ob- 
ject to the proposition that a principal may 
be estopped by the intentional, wilful mis- 
statement of the agent, who was the princi- 
pal's other self. The authorities which are 
cited are upon the effect of the declaration 
of the agent, who was not clothed, and was 
not apparently clothed, with general powers, 
and the defendant's position is that the jury 
should have been charged that the defend- 
ant was not estopped unless the agent was 
authorized to make the representations, and 
that the court assumed that Smith was a 
general agent. It is not to be supposed 
that either of the parties understood at the 
time when the charge was given that the 
court was assuming that the agency had 
been established. That question was plain- 
ly enough left to the jury. Upon all the 
material questions in the case there was 
sufficient evidence to justify the verdict of 
the jury. Motion denied. 
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Case No. 18,107. 

WYETH et al. v. STONE et al. 

[1 Story, 273; 4 Law Eep. 54; 2 Robb, Pat. 
Cas. 23; Merw. Pat. Inv. 85.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1840. 

Patents fok Inventions — Ice Cutting Machine 
— Suhhender to Public Use — Effect — Speci- 
fications — Separate Machines — Assignment 
of Patent. 

1. In a bill in equity for a perpetual injunc- 
tion of the -defendants, on account of an assert- 
ed violation of a patent right for an invention, 
it is a good defence, that prior to the granting 
of the patent, the inventor had allowed the in- 
vention to go into public use, without objection. 
But it should be clearly established by proof, 
that such public ise was with the knowledge 
and consent of the inventor. The mere user by 
the inventor of his invention, in trying experi- 
ments, or by his neighbours, with his consent, 
as an act of kindness for temporary and occa- 
sional purposes only, will not destroy his right 
to a patent therefor. 

[Cited in Blackinton v. Douglass, Case No. 

1,470; Jones v. Sewall, Id. 7,495\] 
[Cited in brief in Schillinger v. Cranford, 4 

Mackey, 456.] 

2. If the defendants use a substantial part of 
the invention patented, although with some 
modifications of form or apparatus, it is a viola- 
tion of the patent right. So, if the patent be 
of two machines, and each is a new invention, 
and the defendant use only one of the machines. 

3. If the patentee, after obtaining his patent, 
dedicates or surrenders it to public use, or ac- 
quiesces for a long period in the public use there- 
of, without objection, he is not entitled to the 
aid of a court of equity to protect his patent; 
and such acquiescence may amount to complete 

i [Reported by "William "W. Story, Esq. 
Merw. Pat. Inv. 85, contains only a partial re- 
port.] 



■proof of a dedication or surrender thereof to the 

public. 
[Cited in Taylor v. Carpenter, Case No. 13,- 
785;. Bartlette v. Crittenden, Id. 1,082; 
Teese v. Phelps, Id. 13,819; Magic Ruffle Co. 
v. Elm City Co., Id. 8,950; Kelleher v. Dar- 
■ ling. Id. 7,653; Johnson v. Onion, Id. 7,401; 
Hoffheins v. Brandt,. Id. 6,575; Jones v. 
Sewall, Id. 7,495; McLean v. Fleming, 96 
U. S. 245; Bates v. Coe, 98 U. S. 46; Mc- 
Laughlin v. People's Ry. Co., 21 Fed. 575; 
Kittle v. Hall, 29 Fed. 511; Blair v. Lip- 
pincott Glass Co., 52 Fed. 227.] 

4. But to entitle the defendants to the benefit 
of such a defence, the facts must be explicitly 
relied on, and put in issue by their answer; oth- 
erwise the court cannot notice it. 

5. In the present case, the patent and specifi- 
cation claimed for the patentee, as his inven- 
tion, the cutting of ice of a uniform size by 
means of an apparatus worked by any other 
power than human. It claimed, also, not only 
the invention of this art, but also the particular 
method of the application of the principle, stat- 
ed in the specification, which was by two ma- 
chines described therein, called the saw and the 
cutter. It was held by the court, that the speci- 
fication, so far as it claimed the art of cutting 
ice by means of an apparatus worked by any 
other power than human, was the claim of an 
abstract principle, and void. 

[Cited in Hovey v. Stevens, Cage No. 6.746; 
Smith v. Downing, Id. 13,036: Rapid Serv- 
ice Store Ry. Co. v. Taylor, 43 Fed. 250.] 

6. But so far as it claimed the two machines 
described in the specification, it might be good, 
if a disclaimer were- made of the other parts, 
according to the patent act of 1837, c. 45, §§ 7, 
9 [5 Stat. 193, 194], within a reasonable time, 
and before the suit were brought. But a dis- 
claimer, after the suit brought, would not be 
sufficient to entitle the party to a perpetual in- 
junction in equity, whatever might be his right 
to maintain a suit at law on the patent. 

[Disapproved in Tuck v. Bramhill, Case No. 

14,213. Cited in Sessions v. Romadka, 145 

U. S. 29, 12 Sup. Ct. 802.] 
[Cited in brief in Schillinger v. Cranford, 4 

Mackey, 456.] 

7. If the patentee has assigned his patent in 
part, and a joint suit is brought in equity for a 
perpetual injunction, a disclaimer by the pat- 
entee alone, without the assignee's uniting in it, 
will not entitle the parties to the benefit of the 
7th and 9th sections of the act of 1837, c. 45. 

[Cited in Louden v. Birt, 4 Ind. 568.] 

8. A single patent may be taken for several 
improvements on one and the same machine, 
or for two machines, which are invented by the 
patentee, and conduce to the same common pur- 
pose and object, although they are each capable 
of a distinct use and application, without being 
united together. But a single patent cannot be 
taken for two distinct machines, not conducing 
to the same common purpose or object, but de- 
signed for totally different and independent ob- 
jects. 

[Cited in Pitts v. Whitman, Case No. 11,196: 
Emerson v. Hogg. Id. 4,440; s. c. 6 How. (47 
U. S.) 483; Sessions v. Romadka, 21 Fed. 
131.] 

[Cited in Burke v. Partridge, 58 N. H. 352.] 

9. An inventor is bound to describe in his 
specification, in what his invention consists, and 
what his particular claim is. But he is not 
bound to any precise form of words, provided 
their import can be clearly ascertained by fair 
interpretation, even though the expressions may 
be inaccurate. 

[Cited in Davoll v. Brown, Case No. 3,662; 

Hovey v. Stevens, Id. 6,746; Smith v. 

Downing, Id. 13,036.] 
[Cited in Burke v. Partridge, 58 N. H. 351.] 
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10. The assignee of a patent right, in part or 
in whole, cannot maintain any suit .at law, or 
in equity, either as sole or as joint plaintiff 
thereon, at least as against third persons, until 
his patent has been recorded in the proper de- 
partment, according to the requisitions of the 
patent acts. 

Bill in equity for a perpetual injunction, 
and for other relief, founded upon allega- 
tions of the violation, by the defendants, of 
a patent right', granted originally to the 
plaintiff [Nathaniel J.] Wyeth, as the invent- 
or, by letters patent, dated the 18th or 
March, A. D. 1829, "for a new and useful 
improvement in the manner of cutting ice, 
together with the machinery and apparatus 
therefor," as set forth in the schedule to 
the letters patent; and afterwards -with- a 
small reservation assigned to the other plain- 
tiff [Frederick] Tudor, on the 9th of Febru- 
ary, 1832, by a deed of assignment of that 
date, but which had never been recorded. 
The schedule set forth two different appa- 
ratus or machines for cutting the ice, the one 
called the saw, the other the cutter, which 
are capable of being used separately or in 
combination, and described their structure, 
and the mode of applying them, as follows: 

(1) Two bars of iron, or other material, se- 
cured to each other by cross bars: the two 
first mentioned to be of such distance apart 
as the dimension of the ice is required to 
be. (2; On each outside bar is bolted a 
plate of iron as long as the bar, and at right 
angles with the cross bars. These plates 
to be so bolted to the bars as to project three 
inches each on one side of the bars to which 
they are bolted, and one of them to project 
on the other side of the bar two inches; the 
other, one inch. These projections may be 
varied, according to the desired depth of the 
cut. (3) These plates, both on the upper 
side and on the under side of the bars, are to 
be cut at four equi-distant points each, at an 
angle of forty-five degrees, or thereabouts, 
to the bar, thereby forming a cutting point 
of forty-five degrees, or thereabouts; to this 
point is welded a piece of steei, to form the 
chisel. The rear end of the plates to be of 
the before specified width from the bar, but 
to diminish toward the front end one fourth 
of an inch at each point, thereby giving each 
succeeding point a clear cut of one fourth of 
an inch deeper than its precursor. (4) The 
mouths, by which- the chips cut from the ice 
by the chisels are discharged, are made 
similar to that of a carpenter's plough. (5) 
To the middle of the front cross-bar is fixed 
a ring, for the purpose of attaching a draught 
chain, to which the horse that draws the 
cutter is to be harnessed. (6) This first part 
of the apparatus for cutting ice is called the 
cutter, and is used as follows: The cutter 
is laid on the ice, with the three-inch side 
of the plates downward, and drawn forward 
in a straight line as far as is required, thus 
making two grooves of an inch deep. The 
horse is then turned about, and the cutter 
turned over, so that the two-inch side of the 



plate shall be in one of the first grooves cut, 
and the one-inch side on the ice; and as the 
cutter is drawn forward, the two-inch side 
makes one of the first grooves an inch deep- 
er, and the one-inch side forms a new groove 
of an inch deep. Proceed in this manner 
until as many grooves are cut as are wanted; 
then turn the cutter over upon the three-inch 
side, go over the whole again with this side, 
and they are finished. Kepeat the same 
process at right angles with the first grooves, 
and the operation with this part of the ap- 
paratus is finished. 

Part Second of Apparatus for Cutting Ice. 
(1) Two spur-wheels, about three feet six 
inches, more or less, in diameter, connected 
together by an axletree of iron, or other ma- 
terial, from the centre of each to the other, 
fixed immovable in each. (2) A pair of fills, 
proceeding from the. axletree, and secured 
to it by a pair of composition boxes, admit- 
ting the axletree to turn in them. (3) A cog 
wheel, about three feet two inches in diame- 
ter, more or less, fixed in the centre of the 
axletree, so as to be incapable of turning, 
except with the axletree. (4) A pair of 
handles attached to the axletree, in the same 
manner as the fills, so as to admit of the 
motion of the axletree in them; these handles 
to be placed one on each side of the cog 
wheel in the centre of the axletree, and to be 
connected together by a permanent bar, at 
a suitable distance from the axletree. (5) 
Two cog wheels, about four inches diameter, 
more or less, one of which to work on the 
large cog wheel, and the other to work on the 
one so working, and both to be secured by 
pintles passing through the handles: the 
small cog wheel not working on the large cog 
wheel to have secured beside it a circular 
saw, about two and a half feet diameter, 
more or less. (6) The proportion between 
the large and small cog wheels is varied, to 
obtain greater or less velocity for the saw, 
as may be wanted. This part of the appa- 
ratus for eutting ice is called the saw, and 
is used as follows: Put the saw into one of 
the outside grooves made by the cutter; 
drive the horse forward, following the groove 
made by the cutter; at the same time a 
man who manages the handles presses them 
down as much as the strength of the horse 
will admit of. This operation is followed 
back and forth, until the ice is cut through. 
The same is done with the outer parallel 
groove on the opposite side of the work, and 
also on one of the end grooves, running at 
right angles with these. By thisprocess the ice 
on the three sides of the plat, or work mark- 
ed by the cutter, is eut through, When this 
is done, take an iron bar (one end of which 
is wide and fitted to the groove, and the 
other end of which is sharpened as a chisel,) 
and insert the end which is fitted to the 
groove into the groove next to and parallel 
with the end groove which is cut through; 
pry lightly in several places, then more 
strongly, until the ice is broken off; then 
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strike lightly -with the chisel end of the bar 
into the cross grooves of the piece split off, 
and it easily separates into square pieces. 
Thus proceed -with the whole plat marked 
out by the cutter. It is claimed as new, 
to cut ice of a uniform size, by means of an 
apparatus worked by any other power than 
human. The invention of tnis art, as well 
as of the particular method of the applica- 
tion of the principle, is claimed by the sub- 
scriber. 

The answer insisted upon various grounds 
of defence, which are fully stated in the 
argument and in the opinion of the court. 

W. H. Gardiner, for plaintiffs, contended: 
That the right acquired by the patent had 
not been lost by any act of the plaintiffs, the 
evidence not disclosing any abandonment, 
or dedication to the public. Pennock y. 
Dialogue, 2 Pet [27 U. S.] 16; Shaw v. Coop- 
er, 7 Pet. [32 U. S.] 292; Melius v. Silsbee 
[Case No. 9,404]; Goodyear v. Mathews [Id. 
5,576]; Phil. Pat. 184, 186. That the speci- 
fication was sufficient on its face; and if not, 
that the fault was cured by the disclaimer. 
Ames v. Howard [Case No. 326]; Phil. Pat. 
93; Whittemore v. Cutter [Case No. 17,600]; 
Lowell v. Lewis [Id. 8,568]. That super- 
fluous matter in the specification did not 
vitiate it. Lewis v. Marling, 1 Lloyd & W. 
28; Moody v. Fiske [Case No. 9,745]; Phil. 
Pat. 286. And that the several matters were 
well embraced in it; Evans v. Eaton, 3 
Wheat [16 U. S.] 454; Stearns v. Barrett, 
1 Pick. 448; Barrett v. Hall [Case No. 1,047]; 
Phil. Pat. 216, 219, 229, 246, 274. 

S. Greenleaf and G. T. Bigelow, for de- 
fendants, contended: That -the invention 
was not new and original, being merely the 
common carpenter's plough. That the spec- 
ification was bad, as it contained not only 
more than the plaintiff, Wyeth, invented, 
but also, as it included two distinct ma- 
chines, and a combination of different ma- 
chines. Barrett v. Hall [supra]; Moody v. 
Fiske [Case No. 9,745]; Evans v. Eaton, 3 
Wheat. [16 U. SJ 454, 506; 4 Barn. & Aid. 
540; Whittemore v. Cutter [supra]; Coch- 
rane v. Smethurst, 1 Starkie, 205; Phil. Pat 
102, lOi, 275. That if it could be upheld at 
all, it was only for cutting "two grooves by 
one operation, which the defendants had not 
invaded. That the case was not within the 
relief of the patent act of 1837, §§ 7, 9. That 
the invention had been published previous 
to the issuing of the patent. Phil. Pat 
184. And that after the patent was issued, 
the plaintiffs abandoned the use to the pub- 
lic, and thereby betrayed the defendants in- 
to the use of the machine; which, in equity, 
was a good bar to the claim of damages, 
and entitled the defendants to costs. Wal- 
cot v. Walker, 7 "Ves. 1; Piatt v. Button, 19 
Ves. 447. 

STORY, Circuit Justice. I have consider- 
ed this cause upon the various points, sug- 



gested at the argument by the counsel on 
both sides, with as much care as I could, 
in the short time, which I have been able 
to command, since it was argued; and I 
will now state the results, with as much 
brevity, as the importance of the cause will 
permit 

The first point is, whether the invention 
claimed by the patentee is new, that is, 
substantially new. The patent is dated on 
the 18th of March, 1829, and is for "a new 
and useful improvement in the manner of 
cutting ice, together with the machinery and 
apparatus therefor." Assuming the patent 
to be for the machinery described in the 
specification, and the description 'of the in- 
vention in the specification to be, in point 
of law, certain and correctly summed up, 
(points, which will be hereafter considered,) 
I am of opinion, that the invention is sub- 
stantially new. No such machinery is, in 
my judgment, established, by the evidence, 
to have been known or used before. The 
argument is, that the principal machine, 
described as the cutter, is well known, and 
has been often used before for other pur- 
poses, and that this is but an application of 
an old invention to a new purpose; and it 
is not, therefore, patentable. It is said, that 
it is in substance identical with the common 
carpenter's plough. I do not think so. In 
the common carpenter's plough there is no 
series of chisels fixed in one plane, and the 
guide is below the level, and the plough is a 
movable chisel. In the present machine, 
there are a series of chisels, and they are all 
fixed. The successive chisels are each be- 
low the other, and this is essential to their 
operation. Such a combination is not shown 
ever to have been known or used before. 
If is not, therefore, a new use or applica- 
tion of an old machine. This opinion does 
not rest upon my own skill and comparison 
of the machine with the carpenter's plough; 
but it is fortified and sustained by the tes- 
timony of witnesses of great skill, experi- 
ence, and knowledge in this department of 
science, viz., by Mr. Treadwell, Mr. Darra- 
cott, and Mr. Borden, who all speak most 
positively and conclusively on the point 

The next point is, whether the ice machine 
used by the defendants is an infringement of 
the patent; or, in other words, does it incor- 
porate in its structure and operation the sub- 
stance of Wyeth's invention? I am of opin- 
ion, that it does include the- substance of 
Wyeth's invention of the ice cutter. It is 
substantially, in its mode of operation, the 
same as Wyeth's machine; and it copies his 
entire cutter. The only important difference 
seems to be, that Wyeth's machine has a 
double series of cutters, on parallel planes; 
and the machine of the defendants has a sin- 
gle series of chisels in one plane. Both ma- 
chines have a succession of chisels, each of 
which is progressively below the other, with 
a proper guide placed at such distance, as 
the party may choose to regulate the move- 
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ment; and in this succession of chisels, one 
below the other, on one plate or frame, con- 
sists the substance of Wyeth's invention. 
The guide in Wyeth's machine is the dupli- 
cate of his chisel plate or frame; the guide 
in the defendants' machine is simply a 
smooth iron, on a level "with the cutting sin- 
gle chisel f rame or plate. Each performs the 
same service, substantially in the same way. 

In the next place, as to the supposed public 
use of Wyeth's machine before his applica- 
tion for a patent. To defeat his right to a 
patent, under such circumstances, it is essen- 
tial, that there should have been a public 
use of his machine, substantially as it was 
patented, with his consent. If it was merely 
used occasionally by himself in trying exper- 
iments, or if he allowed only a temporary 
use thereof by a few persons, as an act of 
personal accommodation or neighbourly kind- 
ness, for a short and limited period, that 
would not take away his right to a patent. 
To produce such an effect, the public use 
must be either generally allowed or acquies- 
ced in, or at least be unlimited in time, or 
extent, or object. On the other hand, if the 
user were without Wyeth's consent, and ad- 
verse to his patent, it was a clear violation 
of his rights, and could not deprive him of 
his patent. 

Now, I gather from the evidence (which, 
however, is somewhat indeterminate on this 
point) that Wyeth's machine, as originally 
invented by him, was not exactly like that, 
for which he afterwards procured the patent. 
On the contrary? he seems to have made al- 
terations and improvements therein. Pratt 
(the witness) says, that he made the iron 
part of the first machine ofWyeth, which was 
partly of wood and partly of iron, in Decem- 
ber, 1825, or in January, 1826; and that he 
afterwards, in December, 1827, made the ma- 
chine, which was patented for Wyeth; and 
it was not patented until March, 1829. So 
that the latter seems to have been more per- 
fect than the former. But, at all events, I 
cannot but think, that the evidence of the 
user, as a public user, of the invention be- 
fore the patent was granted, is far too loose 
and general to found any just conclusion, 
that Wyeth meant to dedicate it to the pub- 
lie, or had abandoned it to the public before 
the patent. It appears to me, that the cir- 
cumstances ought to be very clear and co- 
gent, before the court would be justified in 
adopting any conclusion so subversive of pri; 
vate rights, when the party has subsequently 
taken out a patent. 

In the next place, as to Wyeth's supposed 
abandonment of his invention to the public, 
since he obtained his patent. I agree, that 
it is quite competent for a patentee at any 
time, by overt acts or by express dedication, 
to abandon or surrender to the public, for 
their use, all the rights secured by his patent, 
if such is his pleasure, clearly and deliber- 
ately expressed. So, if for a series of years 
the patentee acquiesces without objection in 



the known public use by others of his inven- 
tion, or stands by and encourages such use, 
such conduct will afford a very strong pre- 
sumption of such an actual abandonment or 
surrender. A fortiori, the doctrine will apply 
to a case, where the patentee has openly en- 
couraged or silently acquiesced in such use 
by the very defendants, whom he afterwards 
seeks to prohibit by injunction from any 
further use; for, in this way, he may not 
only mislead them into expenses, or acts, or 
contracts, against which they might other- 
wise have guarded themselves; but his 
conduct operates as a surprise, if not as a 
fraud upon them. At all events, if such a 
defence were not a complete defence at law, 
in a suit for any infringement of the patent, 
it would certainly furnish a clear and satis- 
factory ground, why a court of equity should 
not interfere either to grant an injunction, or 
to protect the patentee, or to give any other 
relief. This doctrine is fully recognized in 
Bundell v. Murray, Jae. 311, 316, and Saun- 
ders v. Smith, 3 Mylne & C. 711, 728, 730, 
735. But if there were no authority on the 
point, I should not have the slightest diffi- 
culty in asserting the doctrine, as found in 
the very nature and character of the jurisdic- 
tion exercised by courts of equity on this and 
other analogous subjects. 

There is certainly very strong evidence in 
the present case, affirmative of such an aban- 
donment or surrender, or at least of a delib- 
erate acquiescence by the patentee in the 
public use of his invention by some or all 
of the defendants, without objection, for sev- 
eral'years. The patent was obtained in 1829; 
and no objection was made, and no suit wab 
brought against the defendants, for any in- 
fringement until 1839, although their use of 
the invention was, during a very consider- 
able portion of the intermediate period, no- 
torious and constant, and brought home di- 
rectly to the knowledge of the patentee. 
Upon this point, I need hardly do more than 
to refer to the testimony of Stedman and 
Barker, who assert such knowledge and ac- 
quiescence for a long period, on the part of 
the patentee, in the use of these ice cutters 
by different persons (and among others by 
the defendants), on Fresh Pond, where the 
patentee himself cut his own ice. It is no 
just answer to the facts so stated, that until 
1839, the business of Wyeth, or rather of his 
assignee, the plaintiff, Tudor, was altogether 
limited to shipments in the foreign ice trade, 
and that the defendants' business, being con- 
fined' to the domestic ice trade, did not inter- 
fere practically with his interest under the 
patent. The violation of the patent was the 
same, and the acquiescence the same, when 
the ice was cut by Wyeth's invention, wheth- 
er the ice was afterwards sold abroad, or 
sold at home. Nor does it appear, that the 
defendants have as yet engaged at all in the 
foreign ice trade. It is the acquiescence in 
the known user by the public without objec- 
tion or qualification, and not the extent 
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of the -actual user, which constitutes the 
ground, upon -which courts of equity refuse 
an injunction in cases of this sort. The ac- 
quiescence in the public use, for the domes- 
tic trade, of the plaintiffs invention for cut- 
ting ice, admits, that the plaintiff no longer 
claims or insists upon an exclusive right in 
the domestic trade under the patent; and 
then he has no right to ask a court of equity 
to restrain the public from extending the use 
to foreign trade, or for foreign purposes. If 
he means to surrender his exclusive right in a 
qualified manner, or for a qualified trade, he 
should at the very time give public notice of 
the nature and extent of his allowance of the 
public use, so that all persons may be put upon 
their guard, and not expose themselves to loss- 
es or perils, which they have no means of 
knowing or averting during bis general silence 
and acquiescence. 

The cases, which have been already cited, 
fully establish the doctrine, that courts of 
equity constantly refuse injunctions, even 
where the legal right and title of the party 
are acknowledged, when his own conduct 
has led to the very act or application of the 
"defendants, of which he complains, and for 
which he seeks redress. And this doctrine 
is applied, not only to the case of the par- 
ticular conduct of the party towards the 
persons, with whom the controversy now ex- 
ists, but also to cases, where his conduct 
with others may influence the court in the 
exercise of its equitable jurisdiction. Run- 
dell v. Murray, Jac. 311, 316; Saunders v. 
Smith, 3 Mylne & C. 711, 728, 730, 735. Un- 
der such circumstances, the court will leave 
the party to assert his rights, and to get what 
redress he may at law, without giving him 
any extraordinary aid or assistance of its 
own. 

But the difficulty in the present case arises, 
not so much from the doctrine considered in 
itself, as from the utter impracticability of 
applying it on account of the state of the 
pleadings. The point is not raised, or even 
suggested in the answer, in any manner 
whatsoever, as a matter of defence; and, 
of course, it is not in issue between the par- 
ties; and the whole evidence, taken on the 
point, is irrelevant and cannot be looked to, 
as a matter in judgment. This defect in the 
pleadings, therefore, puts the question en- 
tirely beyond the reach of the court. 

In the next place, as to the objections tak- 
en to the specification. The question here 
necessarily arises, for what is the patent 
granted? Is it for the combination of the 
two machines described in the specification 
(the cutter and the saw) to cut ice? Or for 
the two machines separately? Or for the 
two machines, as well separately, as in com- 
bination? Or for any mode whatsoever of 
eutting ice by means of an apparatus, work- 
ed by power, not human, in the abstract, 
whatever it may be? If it be the latter, it 
is plain, that the patent is void, as it is for 
an abstract principle, and broader than the 



invention, which is only cutting ice by one 
particular mode, or by a particular apparatus 
or machinery. In order to ascertain the true 
construction of the specification in this re- 
spect, we must look to the summing up of 
the invention, and the claim therefor, as- 
serted in the specification; for it is the duty 
of the patentee to sum up his invention m 
clear and determinate terms; and his sum- 
ming up is conclusive upon his right and ti- 
tle. This was the doctrine maintained in 
Moody v. Fiske [Case No. 9,745]; (see, also, 
Hill v. Thompson, 8 Taunt, 375); and I see 
no reason to doubt it, or to depart from it. 
■ Now, what is the language, in which the 
patentee has summed up his claim and in- 
vention? The specification states: "It is 
claimed, as new, to cut ice of a uniform size, 
by means of an apparatus worked by any 
other power than human. The invention of 
this art, as well as the particular, method of 
the application of the principle, are claimed 
by the subscriber" (Wyeth). It is plain, then, 
that-here the patentee claims an exclusive ti- 
tle to the art of cutting ice by means of any 
power, other than human power. Such a 
claim is utterly unmaintainable in point of 
law. It is a claim for an art or principle in 
the abstract, and not for any particular 
method or machinery, by which ice is to be 
cut. No man can have a right to cut ice by 
all means or methods, or by all or any sort 
of apparatus, although he is not the in- 
ventor of any or all of such means, methods, 
or apparatus. A claim broader than the ac- 
tual invention of the patentee is, for that very 
reason, upon the principles of the common 
law, utterly void, and the patent is a nullity. 
Moody v. Fiske [supra]; Brunton v. Hawkes, 
4 Barn. & Aid. 541; Hill v. Thompson, 8 
Taunt 375, 399, 400; Evans v. Eaton, 7 
Wheat. [20 U. S.] 356; Phil. Pat. pp. 268- 
282, c. 11, § 7. Unless, then, the ease is 
saved by the provisions of the patent act of 
1836, c. 357 [5 Stat. 117], or of "the act of 1837, 
c. 45 [Id. 191], which will hereafter be con- 
sidered, the present suit cannot be sustained. 

But, besides this general claim, there is an- 
other claim in the specification for the par- 
ticular apparatus and machinery to cut ice, 
described in the specification. The language 
of the specification here is: "The invention 
of this art," (the general claim already con- 
sidered,) "as well as the particular method 
of the application of the principle," (omitting 
the words of reference, as above described,) 
'■are claimed by the subscriber." Now, as- 
suming the former objection, that the claim 
for a general or abstract principle is not a 
fatal objection in the present case, it has 
been argued that the specification is too am- 
biguous to be maintainable in point of law; 
for it does not assert, what is claimed as the 
patentee's invention; whether it be the two 
machines separately and distinctly, as sev- 
eral inventions, or the combination of them, 
or both the one and the other. 

It appears to me, that the language of the 
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summaiy may be, and indeed ought to be 
construed, ut res magis valeat, quam pereat, 
to mean by the words "the particular meth- 
od of the application," the particular appara- 
tus and machinery described in the specifica- 
tion to effect the purpose of cutting ice. I 
agree, that the patentee is bound to describe, 
with reasonable certainty, in what his inven- 
tion consists, and what his particular claim 
is. But it does not seem to me, that he is to 
be bound down to any precise form of words; 
and that it is sufficient, if the court can 
clearly ascertain, by fair interpretation, 
what he intends to claim, and what his lan- 
guage truly imports, even though the ex- 
pressions are inaccurately or imperfectly 
drawn. 

Is the patent, then, a patent for the com- 
bination of the two machines, viz.: the saw 
and the cutter? - If it be, then the defendants 
clearly have not violated the patent right; 
for they use the cutter only; and the saw- 
machine has been abandoned in practice by 
the patentee himself, as useless, or unneces- 
sary. It appears to me, that the patent is 
not for the combination of the machines, but 
for each machine separately and distinctly, 
as adapted to further and produce the same 
general result, and capable of a separate and 
independent use. In short, the one may be 
auxiliary, but is not indispensable to the 
use of the other. I deduce this conclusion 
from the descriptive words of the specifica- 
tion, which show, that each machine is in- 
dependent of the other in its operations, and 
from the silence of the patentee as to any 
claim for a combination. Tnis claim, then, 
for "the particular method of the applica- 
tion of the principle," although inartificial, 
may be reasonably interpreted, as used dis- 
tributively, and as expressive of a distinct 
claim of each particular method set forth in 
the specification. I deem the patent, then, 
to be a claim for each distinct machine, as 
a separate invention, but conducing to the 
same common end. Of course, if either ma- 
chine is new, and is the invention of Wyeth, 
and it has been actually pirated by the de- 
fendants, the plaintiff is entitled to main- 
tain a suit therefor, under the acts of 1836 
and 1837, although not at the common law. 
A fortiori, the same doctrine will apply, if 
both machines are new, upon the principles 
of the common law. 

But it has been said, that if each of the 
machines patented is independent of the 
other, then separate patents should have 
been taken out for each; and that they can- 
not both be joined in one and the same pat- 
ent; and so there is a fatal defect in the 
plaintiff's title. And for this position the 
doctrine stated in Barrett v. Hall [Case No. 
1,047], and Evans v. Eaton, 3 Wheat [16 U. 
SJ 454, 506 (see, also, Phil. Pat. pp. 214-216), 
is relied on. I agree, that under the gen- 
eral patent acts, if two machines are pat- 
ented, which are wholly independent of each 
other, and distinct inventions, for uneonnect- 
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ed objects, then the objection will lie in its 
full force, and be fatal. The same rule 
would apply to a patent for several distinct 
improvements upon different machines, hav- 
ing no common object or connected opera- 
tion. For, if different inventions might be 
joined in the same patent for entirely dif- 
ferent purposes and objects, the patentee 
would be at liberty to join as many, as he 
might choose, at his own mere pleasure, in 
one patent, which seems to be inconsistent 
with the language of the patent acts, which 
speak of the thing patented, and not of the 
things patented, and of a patent for an in- 
vention, and not of a patent for inventions; 
and they direct a specific sum to be paid for 
each patent Besides; there would arise 
great difficulty in applying the doctrines of 
the common law to such cases. Suppose one 
or more of the supposed inventions was not 
new, would the patent at the common law be 
void in toto, or only as to that invention, 
and good for the rest? Take the case of a 
patent for ten different machines, each ap- 
plicable to an entirely different object, one 
to saw wood, another to spin cotton, another 
to print goods, another to make paper, and" 
so on; if any one of these machines were not 
the invention of the patentee, or were in pub- 
lic use, or were dedicated to the public, be- 
fore the patent was granted, upon the doc- 
trines of the common law the patent would 
be broader than the invention, and then the 
consideration therefor would fail, and the 
patent be void for the whole. But if such 
distinct inventions could be lawfully united 
in one patent, the doctrine would lead to con- 
sequences most perilous and injurious to the 
patentee; for, if any one of them were known 
before, or the patent as to one was void, by 
innocent mistake or by priority of invention, 
that would take away from him the title to 
all the others, which were unquestionably 
his own exclusive inventions. On the other 
hand, if the doctrine were relaxed, great in- 
convenience and even confusion might arise 
to the public, not only from the difficulty of 
distinguishing between the different inven- 
tions stated in the patent and specification, 
but also of guarding themselves against 
fraud and imposition by the patentee, in in- 
cluding doubtful claims under cover of oth- 
ers, which' were entirely well founded. In 
construing statutes upon such a suoject, 
these considerations are entitled to no small 
weight. At least, they show, that there is 
no ground, founded in public policy, or in 
private right, which calls for any expanded 
meaning of the very words of the statute; 
and that to construe them literally is to con- 
strue them wisely. It is plain, also, that the 
act of 1837, c. 45, in the ninth section, con- 
templated the rule of the common law as 
being then in full force; and, therefore, it 
seeks to mitigate it, and provides, "that 
whenever, by mistake, accident, or inadvert- 
ence, and without any intent to defraud or 
mislead the public, any patentee shall have, 



[30 Fed. Gas. page 729] 



(Case No. 18,107) WYETH 



in his specification, claimed to be the original 
.and first inventor or discoverer of any mate- 
rial or substantial part of the thing invent- 
•ed" (not of different things invented) "of 
■which he was not the first and original in- 
ventor, and shall have no legal or just right 
to claim the same, In every such case the 
patent shall he good and valid for so much 
•of the invention or discovery" (not inven- 
tions or discoveries) "as shall be truly and 
bona fide his own; provided it shall be a 
material and substantial part of the thing 
patented, and 'be definitely distinguishable 
from the other parts, so claimed -without 
right as aforesaid." This language mani- 
festly points throughout to a definite and sin- 
gle invention, as the "thing patented," and 
■does not even suppose, that one patent could 
lawfully include divers distinct and inde- 
pendent inventions, having no common con- 
nexion with 'each other, nor any common 
purpose. It may, therefore, fairly be deem- 
ed a legislative recognition and adoption of 
the general rule of law in cases, not within 
the exceptive provision of the act of 1837. 
And this is what I understand to have been 
Intended by the court in the language used 
in Barrett v. Hall [supra]. It was there said, 
that "a patent under the general patent act 
■cannot embrace various distinct improve- 
ments and inventions; but in such a case 
the party must take out separate patents. 
If the patentee has invented certain improv- 
ed machines, which are capable of a dis- 
tinct operation, and has also invented a com- 
bination of these machines to produce a con- 
nected result, the same patent cannot at 
once be for the combination, and for each of 
the improved machines; for the inventions 
are as distinct, as if the subjects were en- 
tirely different." And again: "If the patent 
■could be construed as a patent for each of 
the machines severally, as well as for the 
combination, then it would be void, because 
two separate inventions cannot be patented 
in one patent." It is obvious, construing this 
language with reference to the "case actually 
before the court, that the court were treat- 
ing of a case, where each of the patented 
machines might singly have a distinct and 
appropriate use and purpose, unconnected 
with any common purpose, and therefore 
■each was a different invention. In Moody v. 
Fiske [Case No. 9,745], the judge alluded 
still more closely to the distinction, and said: 
"I wish it to be understood, in this opinion, 
that though several distinct improvements 
in one machine may be united in one patent; 
•(yet) it does not follow, that several improve- 
ments in two different machines, having dis- 
tinct and independent operations, can be so 
included; much less, that the same patent 
may be for a combination of different ma- 
chines, and for distinct improvements in 
•each." It is perhaps impossible to use any 
.general language in cases of this sort, stand- 
ing almost upon the metaphysics of the law, 



without some danger of its being found sus- 
ceptible of an interpretation beyond that, 
which was then in the mind of the court. 
The case intended to be put in each of these 
cases was of two different machines, each 
applicable to a distinct object and purpose, 
and not connected together for any common 
object or purpose. And, understood in this 
way, it seems to me, that no reasonable ob- 
jection lies against the doctrine. 

Construing, then, the present patent to^be 
a patent for each machine, as a distinct and 
independent invention, but for the same com- 
mon purpose and auxiliary to the same com- 
mon end, I do not perceive any just founda- 
tion for the objection made to it. If one 
patent may be taken for different and dis- 
tinct improvements made in a single ma- 
chine, which cannot well be doubted or de- 
nied, (see Moody v. Fiske [supra]), how is 
that case distinguishable in principle from 
the present? Here, there are two machines, 
each of which is or may be justly auxiliary 
to produce the same general result, and each 
is applied to the same common purpose. 
Why then may not each be deemed a part or 
improvement of the same invention? Sup- 
pose, the patentee had invented two distinct 
and different machines, each of which would 
accomplish the same end, why may he not 
unite both in one patent, and say, I deem 
each equally useful and equally new, but, 
under certain circumstances, the one may, in 
a given case, be preferable to the other? 
There is a clause in the patent acts, which 
requires, that the inventor, in his specifica- 
tion or description of his invention, should 
"fully explain the principle and the several 
modes, in which he has contemplated the ap- 
plication of that principle or character, by 
which it may be distinguished from other in- 
ventions." Now, this would seem clearly to 
show, that he might lawfully unite in one 
patent all the modes, in which he contem- 
plated the application of his invention, and 
all the different sorts of machinery, or modi- 
fications of machinery, by which or to which 
it might be applied; and if each were new, 
there would seem to be no just ground of ob- 
jection to his patent, reaching them all. Act 
1793, c. 55, § 3 [1 Stat. 321]; Act 1836, c. 357. 
A fortiori, this rule would seem to be appli- 
cable, where each of the machines is but an 
improvement or invention conducing to the 
accomplishment of one and the same gen- 
eral end. 

But let us take the case in another view, 
(of which it is certainly susceptible,) and 
consider the patent as a patent, not for each 
machine separately, but for them conjointly, 
or in the aggregate, as conducing to the same 
common end; if each machine is new, why 
may they not both be united in one patent, 
as distinct improvements? I profess not to 
see any good reason to the contrary. If they 
may be so united, and were both new, then, 
upon the principles established in Moody v. 
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Fiske, It is not necessary, in order to main- 
tain a suit, that there should be a violation 
of the patent throughout. It is sufficient, if 
any one of the invented machines or improve- 
ments is wrongfully used; for that, pro tan- 
to, violates the patent. In this view, there- 
fore, the use of the cutter of the inventor, 
without any use of the saw, would be a suffi- 
cient ground to support the present bill, if it 
were not otherwise open to objection. 

We come, then, to the remaining point, 
whether, although under the patent act of 
i793, c. 55, the patent is absolutely void, be- 
cause the claim includes an abstract princi- 
ple, and is broader than the invention; or, 
whether that objection is cured by the dis- 
claimer made by the patentee (Wyeth), un- 
der the act of 1837, c. 45. The seventh sec- 
tion of that act provides: "That whenever 
any patentee shall have, through inadvert- 
ence, accident, or mistake, made his specifi- 
cation too broad, claiming more than that, of 
whieh he was the original or first inventor, 
some material and substantial part of the 
thing patented being truly or justly his own, 
any such patentee, his administrators, execu- 
tors, or assigns, whether of the whole or a 
sectional part thereof, may make disclaimer 
of such parts of the thing patented, as the 
disclaimant shall not claim to hold Dy virtue 
of the patent or assignment, &c, &c. And 
such disclaimer shall be thereafter taken and 
considered as a part of the original specifi- 
cation, to the extent of the interest, whieh 
shall be possessed in the patent or right se- 
cured thereby by the disclaimant, &c." 
Then follows a proviso, that "no such dis- 
claimer shall affect any action pending at 
the time of its being filed, except so far as 
may relate to the question of unreasonable 
neglect or delay in filing the same." The 
ninth section provides, "That whenever, by 
mistake, accident, or inadvertence, and with- 
out any wilful default or intent to defraud 
or mislead the public, any patentee shall 
have, in his specification, claimed to be the 
first and original inventor or discoverer of 
any material or substantial part of the thing 
patented, of whieh he was not the first and 
original inventor, and shall have no. legal or 
just x-ight to claim the same, in every such 
case the patent shall be deemed good and 
valid for so much of the invention or discov- 
ery, as shall be truly and bona fide his own; 
provided it shall be a material and substan- 
tial part of the thing patented, and shall be 
definitely distinguishable from the other 
parts so claimed without right as aforesaid." 
Then follows a clause, that in every such 
case, if the plaintiff recovers in any suit, he 
shall not be entitled to costs, "unless he shall 
have entered at the patent office, prior to the 
commencement of the suit, a disclaimer of 
all that part of the thing patented, which 
was so claimed without right; with a pro- 
viso, "That no person bringing any such suit 
shall be entitled to the benefits of the provi- 



sions contained in this section, who shall 
have unreasonably negleeted or delayed to 
enter at the patent office a disclaimer as 
aforesaid." 

Now, it seems to me, that upon the true 
construction of this * statute, the disclaimer 
mentioned in the seventh section must be 
interpreted to apply solely to suits pending, 
when the disclaimer is filed in the patent 
office; and the disclaimer mentioned in the 
ninth section to apply solely to suits brought 
after the disclaimer is so filed. In this way, 
the provisions harmonize with each other; 
upon any other construction they would 
seem, to some extent, to clash with each 
other, so far as the legal effect and opera- 
tion of the disclaimer is concerned. 

In the present case, the suit was brought 
on the first of January, 1840, and the dis- 
claimer was not filed until the twenty- 
fourth of October, of the same year. The 
proviso, then, of the seventh section would 
seem to prevent the disclaimer from affect- 
ing the present suit in any manner whatso- 
ever. The disclaimer, for another reason, is 
also utterly without effect in the present 
case; for it is not a joint disclaimer by the 
patentee and his assignee, Tudor, who are 
both plaintiffs in this suit; but by Wyeth 
alone. The disclaimer cannot, therefore, 
operate in favor of Tudor, without his hav- 
ing joined in it, in any suit, either at law, 
or in equity. The case, then, must stand 
upon the other clauses of the ninth section, 
independent of the disclaimer. 

This leads me to say, that I cannot but 
consider, that the claim made in the patent 
for the abstract principle or art of cutting 
ice by means of an apparatus worked by 
any other power than human, is a claim 
founded in inadvertence and mistake of the 
law, and without any wilful default or in- 
tent to defraud or mislead the public, within 
the proviso of the ninth section. That sec- 
tion, it appears to me, was intended to cover 
inadvertences and mistakes of the law, as 
well as inadvertences and mistakes of fact; 
and, therefore, without any disclaimer, the 
plaintiffs might avail themselves of this part 
of the section to the extent of maintaining 
the present suit for the other parts of the 
invention claimed, that is, for the saw and 
for the cutter, and thereby protect themselves 
against any violation of their rights, unless 
there has been an unreasonable neglect or 
delay to file the disclaimer in the office. 
Still, however, it does not seem to me, that a 
court of equity ought to interfere to grant a 
perpetual injunction in a ease of this sort, 
whatever might be the right and remedy at 
law, unless a disclaimer has been in fact fil- 
ed at the patent offiee before the suit is 
brought. The granting of such an injunction 
is a matter resting in the sound discretion of 
the court; and if the court should grant a 
perpetual injunction before any disclaimer is 
filed, it may be, that the patentee may never 
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afterwards, "within a reasonable time, file 
any disclaimer, although the act certainly 
contemplates the neglect or delay to do so to 
be a good defence both at law and in equity, 
in every suit, brought upon the patent, to se- 
cure the rights granted thereby. However, it 
is not indispensable in this case to dispose 
of this point, or of the question of unrea- 
sonable neglect or delay, as there is another 
objection, which in my judgment is fatal, in 
every view, to the maintenance of the suit 
in its present form. 

The objection, which I deem fatal, is, that 
the bill states and admits, that the assign- 
ment to the plaintiff, Tudor (made in Feb- 
ruary, 1832), has never yet been recorded in 
the state department, according to the pro- 
visions of the patent act of 1793, c. 55, § 4. 
That act provides, "That it shall be lawful 
for any inventor, his executor or administra- 
tor, to assign the title and interest in the 
said invention at any time; and the assignee, 
having recorded the said assignment in the 
office of the secretary of state, shall there- 
after stand in the place of the original in- 
ventor, both as to right and responsibility." 
It seems a necessary, or, at least, a just in- 
ference, from this language, that until the 
assignee has so recorded the assignment, he 
is not substituted to the right and respon- 
sibility of the patentee, so as to maintain 
any suit at law, or in. equity, founded there- 
on. It is true, that no objection is taken in 
the pleadings on account of this defect; but 
it is spread upon the face of the bill, and 
therefore the court is bound to take notice of 
it It is not the case of a title defectively 
set forth, but of a title defective in itself, 
and brought before the court with a fatal in- 
firmity, acknowledged to be attached to it 
As between the plaintiffs and the defend- 
ants, standing upon adverse titles and rights, 
(whatever might be the ease between privies 
in title and right,) Tudor has shown no joint 
interest sufficient to maintain the present 
bill; and therefore it must be dismissed, with 
costs. 



Case Mo. 18,108. 

Ex parte WYLIE. 

[The case reported under the above title in 
1 Gaz. 123, is the same as Case No. 18,109.] 



Case ISTo. 18,109. 

In re WYLIE. 

[2 N. B. R. 137 (Quarto, 53).; Bankr. Ct Rep. 
123; 1 Chi. Leg. News, 30; 1 Gaz. 123.] i 

District Court, D. Maryland.. 1868. 

ASSIGNEE IN BANKRUPTCY— CONVEYANCE BY REG- 
ISTEH. 

A register has the right to convey the estate 
to the assignee when there is "no opposing in- 

i [Reprinted from 2 N. B. R. 137 (Quarto, 
53), by permission. 1 Chi. Leg. News, 30, con- 
tains only a partial report.] 



terest," although the title to the property is in 
dispute. 
[Cited in Re Vogel, Case No. 16,983.] 

By B. F. M. HURLEY, Register: 
I, the undersigned, having been designated 
by the court as the register in bankruptcy be- 
fore whom the proceedings in the above mat- 
ter of the bankruptcy of William H. Wylie 
are to be had, do hereby certify that in the 
due course of such proceedings the following 
question, pertinent to the same, arose, and 
was stated: "Has a register the right to as- 
sign and convey to the assignee all the es- 
tate, real and personal, of the bankrupt, 
when the title of the property is in dispute, 
under the fourteenth section of the bankrupt 
act [14 Stat 522]?" The facts in the case 
are these: The bankrupt, on the 12th day of 
January, 1867, conveyed all his personal prop- 
erty by mortgage to Miss Phoebe J. Thomas, 
and on the 21st day of October, 1867, he gave 
a bill of sale of the same properly to Graf- 
ton Duvall and Wm. H. Crantz. On the 14th 
day of November, 1867, he executed to Graf- 
ton Duvall a deed of trust of all the property 
heretofore conveyed, for the benefit of his 
creditors. On the 2Sth of November, 1867, he 
commenced proceedings in bankruptcy, and 
on the 30th of November Duvall took posses- 
sion of the property by a writ of replevin. 
On the 4th day of January, 186S, the credit- 
ors met and proved their debts, and made 
choice of an assignee. Among the number 
of creditors who met and proved their claims 
was Miss Phoebe J. Thomas, by her duly 
constituted agent, thereby releasing her claim 
to the property named in the mortgage under 
section twenty of the bankrupt act. Your 
honor refused to confirm the assignee chosen 
by the creditors, and appointed Frank B. 
Carlin assignee of the estate. After being 
duly qualified, I assigned and conveyed to 
him all the estates, real and personal, under 
the fourteenth section. Charles W. Ross, 
Esq., attorney for the assignee, raised the 
question above stated. 
Opinion of the register: 
I am of the opinion that the register has the 
right to assign to the assignee all the estate, 
both real and personal, where there is no 
opposition to the assignment Duvall & 
Crantz not having proved their claims are 
not known in the proceedings before me, and 
in my opinion there is no opposing interest. 
And the said party requested that the same 
should be certified to your honor for your 
opinion thereon. 

GILES, District Judge. The register in 
this case certifies into court the following: 
"Has the register a right to assign and con- 
vey the estate, real and personal, of the 
bankrupt, when the title of the property is 
in dispute, under the fourteenth section of 
the bankrupt act?" I am of the opinion that 
he has, if there be (in the language of the 
law) "no opposing interest;" that is, if there 
be no one before the register contesting the 
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appointment of the assignee, or for any other 
cause, opposing the execution of said assign- 
ment. The assignment is general. Bice, 
Manual, form 66. The section then (presum- 
ing the assignment to be made) goes on to 
say what rights under it vest in the assignee, 
etc., and says that a copy of said assign- 
ment, duly certified by the clerk of the court 
under the seal thereof, shall be conclusive 
evidence of his title as such assignee, to take, 
hold, sue for and recover the property of the 
bankrupt, etc. On the facts stated by the 
register, he should make the general assign- 
ment to the assignee, who should appear in 
the case in the Frederick county circuit court, 
and claim the property, in which suit the 
validity of the deed to Grafton Duvall can 
be tested. 



Case Wo. 18,110. 

WYLIE v. SMITH et al. 

[2 Woods,673.] i 

Circuit Court, S. D. Mississippi. May Term, 
1875. 

Bankruptcy Proceedings— Claim for Rent. 

1. Kent accruing after bankruptcy cannot be 
brought in question in the bankrupt court. 

2. Where rent had accrued before the bank- 
ruptcy, and was secured by a lien upon the 
crop grown on the demised premises, and the 
bankrupts had collected such rent from their 
under-tenant, the district court properly enter- 
tained jurisdiction of a petition filed by the 
landlord against the bankrupts and their as- 
signees, for the purpose of following the fund 
bound for the satisfaction of the rent, in order 
to prevent the claim for rent from coming 
against the general estate of the bankrupts. 

Petition to review decree of the district 
court sitting in bankruptcy. 

itobert C. Smith and F. B. Pratt, for peti- 
tioner. 
George L. Potter, contra. 

BRADLEY, Circuit Justice. Smith & 
• Brother became bankrupts, March 25, 1871, 
being decreed such, April 7, 1871. They 
were lessees of a plantation for the year 
1871, from Wylie, at a rent of $500, payable 
on the 1st of November, secured by a lien 
on all the crops. The assignee refused to ac- 
cept the lease, and Smith & Brother remain- 
ed in possession by their under-tenants from 
whom they collected $396 rent, which they 
did not pay to their landlord, [W. G.] Wylie. 
The rent accruing after bankruptcy, it is con- 
ceded, cannot be brought in question in the 
bankrupt court. The rent which accrued 
before bankruptcy was a provable debt un- 
der the bankruptcy proceedings. The act 
says expressly (section 5071, Rev. St.; sec- 
tion 19 of the original act [14 Stat. 525]): 
"Where the bankrupt is liable to pay rent 
or other debt falling due at fixed and stated 
periods, the creditor may prove for a propor- 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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tionate part thereof up to the time of bank- 
ruptcy, as if the same grew due from day 
to day, and not at such fixed and stated pe- 
riods." Being so provable, the debt was dis- 
charged pro tanto. Section 5119, Rev. St, 
or section 34 of the original act Hence the 
landlord could not maintain an action there- 
for. And being secured by a lien on the 
crops, he could not prove the debt in bank- 
ruptcy without surrendering his lien. As this 
lien secured not only the rent in question, 
but the rent for the balance of the year, a 
surrender of it would involve complications 
and expense desirable to avoid, if possible. 
Besides, the crops belong to the under-ten- 
ants, and they have paid to Smith & Brother, 
$396, and have an equity against the latter, 
to be relieved from the lien to that extent. 
Under these circumstances, Wylie filed a pe- 
tition in the bankrupt court against Smith & 
Brother and their assignee [William Breck], 
praying that they might severally be decreed 
to pay him whatever they had severally re- 
ceived on account of said rents, and that the 
assignee might be decreed to make up the 
deficiency of the rent out of the general es- 
tate, and for general relief. As before ob- 
served, the bankrupt court has nothing to do 
with rent which accrued after the bank- 
ruptcy. For that which accrued before, 
which is a provable debt and secured by lien 
as aforesaid, it seems proper that the court 
should entertain jurisdiction for the purpose 
of following the fund bound for the satisfac- 
tion of the debt, in order to prevent its com- 
ing against the general estate of the bank- 
rupts. To this extent the district court has 
made a decree against Smith & Brother, who 
possessed themselves of this fund pending 
proceedings in bankruptcy, by collections 
from their under-tenants. I think the decree 
was right and should be affirmed. 

The amount of rent accrued prior to the 
bankruptcy should be slightly modified, and 
made up to the 25th of March, instead of the 
7th of April; in other words, to the com- 
mencement of proceedings in bankruptcy in- 
stead of the decree. The general rule, as 
established in section 5067* (or section 19 of 
the original act), is that "all debts due and 
payable from the bankrupt at the time of 
the commencement of proceedings in bank- 
ruptcy * * * may be proved against the 
estate of the bankrupt." The commence- 
ment of proceedings in this case was the 
25th of March. The defendants also sup- 
posed that the lease commenced on the 
30th of January; but this is incorrect, for 
though dated on that day, the term leased 
is the whole year 1871. The number of 
days, therefore, for which rent is to be al- 
lowed is 84; and the amount is $115. 07, in- 
stead of $134.40, as allowed in the decree of 
the district court The decree, therefore, 
will be corrected accordingly, allowing in- 
terest from the 1st of November, 1871. The 
reference to a master for the purpose of 
taking an account of setoffs claimed by the 
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defendants is correct. The decree is af- 
firmed in all things, except as to the amount 
thereof, 'which is reduced from $134.40 to 
§115.07, with interest from the 1st of No- 
vember, 1871, and subject to all just setoffs 
Df Smith & Brother against the petitioner, 
not more properly applicable to the rent which 
fell due after the bankruptcy. 



Case No. 18,111. 

WTLIE v. The SUNLIGHT. 
[See Case No. 2,368.] 



Case No. 18,113. 

In re WYLLIE. 

[2 Hughes, 449; * 5 Am. Law T. Rep. TJ. S. 
1 Gts. 330.] 

District Court, W. D. Virginia. Sept, 1872. 

Amendatory Bankrupt Act — Construction — 
Homestead and Exemptions. 

1. The amendatory bankrupt act of June 8th, 
1872 [17 Stat. 334], does not purport to embrace 
the homestead in the terms employed by the con- 
stitution, so as to make it good against debts 
"heretofore contracted," which it is conceded 
congress might have done if it had chosen. 

2. The reference to "state exemption laws" 
confines the inquiry under this act to exemp- 
tions under state laws as interpreted and set- 
tled by the adjudication of its highest court, 
and precludes the court of bankruptcy from 
contravening that adjudication whenever made. 

3. The homestead exemption exists only 
against debts contracted after the constitution 
took effect, and is by its terms subject to mort- 
gages, deeds of trust, pledge or other security 
{including liens) thereon, notwithstanding the 
saving in the second section of the eleventh ar- 
ticle. 

[Cited in Re Vogler, Case No. 16,986; Re 
Kean, Id. 7,630; Re Smith, Id. 12,986.] 

4. The act of June 8th, 1872, is not retro- 
active, but as a remedial act its benefits should 
be extended to all pending cases where the ef- 
fects of the bankrupt are undisputed and it can 
be done without prejudice to vested interests. 

5. The paramount dutv of the court of bank- 
ruptcy to provide for the liquidation of liens 
forbids it to turn over the subject to another 
tribunal for litigation or adjustment, but re- 
quires it^to abstract from the homestead pro- 
vision the amount of liens rightfully attaching 
thereto. 

In bankruptcy. This case was heard in 
conjunction with several others, involving 
the question of homestead. 

E. Barksdale, C. E. Dabney, T. S. Flour- 
noy, E. Barksdale, Jr., and Robert Johnson, 
for petitioners. 

H. Robertson, B. Green, J. M. Whittle, 
William Daniel, N. Green, and W. W. Henry, 
for defendants. 

RIVES, District Judge. These cases are 
now heard on the petition of bankrupts to be 
allowed the homestead exemption of the state 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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under act of congress of June Sth, 1872. The 
first of these petitioners was adjudicated a 
bankrupt on the 29th day of June last; had 
listed real estate valued at §3000, unincum- 
bered, except by a judgment of about ?300, 
but no personal property of which he could 
claim a homestead. His debts are mostly 
anterior to July, 1868, and it is admitted that 
those before that date are more than suffi- 
cient to absorb the assets. His estate is 
about to be sold, and he asks to be allowed 
this $2000 exemption out of the proceeds of 
sale in the hands of his assignees, and claims 
that it should be free of the lien of the judg- 
ments aforesaid. The second petitioner, 
Jerre White, was adjudicated a bankrupt on 
26th August, 1871. He alleges in his petition 
that, before filing his petition in bankruptcy 
he filed his "homestead. deed," in compliance 
with the act of assembly, but that the same 
was held to be void by the state court; that 
his lands have been sold by his assignee, and 
he became the purchaser of the "home tract," 
but has not paid for the same. He therefore 
prays that he may be allowed out of the 
money to be received by his assignee S2000 
as and for a homestead provision, to be set- 
tled on his wife and children. It is admitted 
that his debts were contracted previously to 
July, 1869. [As the questions involved in 
these cases concerned many other suitors in 
this court besides the immediate parties, I 
deemed it proper to invite discussion from 
the members of the bar, who might be pleas- 
ed to assist and enlighten me by their argu- 
ments, though they might not be directly in- 
terested in these particular cases. My invi- 
tation was courteously acceded to, .and for 
two days I have been closely occupied by 
able and discursive arguments, presenting the 
questions I am to decide in every aspect in- 
genuity could lend them. I should be loth 
to decide these cases amid the pressure of 
other business at this court if my studies had 
not given me some familiarity with the topics 
discussed, and if I did not feel the pressing 
necessity of composing the public anxiety on 
this subject.] 2 

1 am called for the first time to give my 
opinion on the subject of these petitions. To 
determine the question thus raised it is nec- 
essary to ascertain the effect of the amenda- 
tory act of June 8th, 1872. It is brief. It 
merely substitutes one date for another in 
the first proviso, in section 14 of the general 
act, so that this proviso now reads as fol- 
lows: "And such other property not includ- 
ed in the foregoing exceptions as is exempted 
from levy and sale upon execution, or other 
process, or order of any court, by the laws 
of the state in which the bankrupt had his 
domicil at the time of the commencement of 
the proceedings in bankruptcy, to an amount 
not exceeding that allowed by such state ex- 
emption laws in force in the year 1S71." The 
date prescribed for these state exemption 

2 [From 5 Am. Law T. Rep. TJ. S. Cts. 330.] 
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laws in tlie original act was the year 1864, 
and, of course, deprived bankrupts in this 
state of the homestead provisions of our con- 
stitution adopted in 1869. I presume that 
constitution went into operation July 6th, 
1869. I can find nothing in the constitution 
itself, nor in the schedule and election ordi- 
nance appended to it, fixing the time at which 
it should take effect. Nor do I suppose that 
the terms prescribed by congress, upon the 
readmission of the state into the Union and 
to representation in congress, at all suspend- 
ed or delayed the birth of the constitution. 
Hence I revert to the proclamation of the 
president, under date of 14th May, 1869, sub- 
mitting the constitution to the people on the 
6th July, 1869, for ratification or rejection, 
and accept the date of the actual ratification 
as the date of its birth. The adoption of the 
fourteenth and fifteenth amendments, which 
was made a condition precedent to the resto- 
ration of the state to the Union, and which oc- 
curred on the 8th of October, 1869, and the 
approval by congress of our constitution as 
republican, and its consent to our admission 
to congressional representation, which was 
declared by act of congress of January 26th, 
1870 [16 Stat 62], are facts extraneous, ac- 
cording to my idea, to the question when the 
constitution became the fundamental law of 
this commonwealth, and are such as affect 
only its external relations, and not its inte- 
rior organization or autonomy. 

The impression exists that our court of ap- 
peals, in the case of Griffin's Ex'r v. Cun- 
ningham, 20 Grat. 31, assumed January 26th, 
1870, as the date when the constitution took 
effect. .This seems to me a mistake. They 
properly took this date as the end of mili- 
tary rule under the reconstruction acts, and 
the end of official tenures under the same, and 
as the period of complete governmental or- 
ganization under the constitution, declared 
as republican, and the admission to congres- 
sional representation ordained by the act of 
January 26th, 1870. But this plainly does not 
touch the present question, from what period 
that instrument as establishing new rights or 
rules of property, shall be deemed operative. 
It certainly existed for some purpose before 
that date, otherwise there was no constitu- 
tional assembly in October, 1869; and its 
ratification at that time of the constitutional 
amendment was void. While it may be said 
that the assembly was called into existence 
under the reconstruction acts of congress, it 
must be conceded that congress could by no 
act of its own alter or affect the mode pre- 
scribed by the constitution for the ratifica- 
tion of amendments thereto. Though it be 
admitted that the constitution was only pro- 
visional until its acceptance by congress, in 
the sense and under the theory of the recon- 
struction acts, still, in legal contemplation, 
its operation, upon the event of its complete 
authority, should relate back to its ratifica- 
tion, and this latter date, when the seal of 
public approval was given to it at the polls, 



be assumed as the rightful one by which 
rights accruing tnereunder, and contracts 
regulated thereby, should be governed. It 
will scarcely be contended that this article 
did not confer clear rights of property, inde- 
pendent of legislative action, and that the 
reference therein to the assembly was merely 
for auxiliary details, under an express pro- 
hibition "to defeat or impair the benefits in- 
tended to be conferred by the provisions of 
this article." No neglect of the legislature to 
pass a law on the subject could at all abro- 
gate the rights conferred by this article; it 
was operative of itself, and did not depend on 
a law of the assembly. I find nothing de- 
cisive of this point in the late case of Taek- 
ett v. Stone, '22 Grat. 266. It did not become 
necessary to ascertain in that case when the 
homestead took effect, nor does the court 
seem to have fixed a precise date therefor, 
though I concede there are incidental re- 
marks in the opinion of the court to the ef- 
fect that until the constitution was approved, 
and senators and representatives elected un- 
der it admitted, it did not become the or- 
ganic law of the state, and as such binding 
upon the citizens thereof. The acts of as- 
sembly to which I have been referred for a 
legislative recognition of the date from 
which the constitution takes effect, purport 
only to fix the limit of the provisional mili- 
tary government, and the complete" restora- 
tion of the state to the Union, which I do not 
doubt is properly fixed as January 26th, 1870. 
But it is not necessary to decide this question 
in these cases. The present inclination of my 
mind is, for the reason I have assigned, to 
take the date of the ratification of the con- 
stitution as the period from which the home- 
stead provision became operative. As I find 
nothing decisive on the subject in the deci- 
sions of the court of appeals of this state, ac- 
cording to my view of them, I throw out this 
suggestion for the consideration of that 
bench and the learned bar of this state. 
Whatever, however, may be assumed as the 
period of the commencement of the home- 
stead, whether 6th July, 1869, or 26th Jan- 
uary, 1870, it is clear that the amendatory 
act of congress of 8th June, 1872, adopting 
as a part of the bankrupt exemption the ad- 
ditional benefit of the state exemption laws 
in the year 1871, embraces the homestead 
provisions of our constitution. This act was 
introduced by a senator from this state, ana 
was designed to include our homestead pro- 
vision. It clearly does so. 

The question now arises, what is the na- 
ture, extent, and operation of that exemp- 
tion, and how shall these be determined? 
The orderly examination of this question 
leads first to an inquiry into the scheme and 
theory of the bankrupt law on this subject 
of exemption. The establishment of a uni- 
form system of bankruptcy is supposed to 
involve the idea of a discharge, greater or 
less, from precedent obligations. So far, con- 
fessedly, congress has the right to impair the 
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obligations of contracts. In the Legal-Ten- 
° der Cases (Knox t. Lee and Parker v. Davis) 
11 Wall. [78 U. S.] 459, this is incidentally 
conceded in the opinions both of the ma- 
jority of the court and of the dissenting jus- 
tices. The only difference was whether this 
power over contracts extended to the inci- 
dental or implied powers as well as the ex- 
press powers, the dissenting justices admit- 
ting its application to the latter, hut denying 
it as to the former, while Justice Strong, of 
the majority, declared with emphasis: 
"There was no ground for any such distinc- 
tion. It has no warrant in the constitution 
or in any of the decisions of this court. We 
are accustomed to speak, for mere conven- 
ience, of the express and implied powers con- 
ferred upon congress. But in fact the aux- 
iliary powers, those necessary and appropri- 
ate to the execution of other powers simply 
described, are as expressly given as is the 
power to declare war or to establish uniform 
laws on the subject of bankruptcy. They 
are not catalogued, no list of them is made, 
but they are grouped in the last clause of 
section 8 of the first article, and granted in 
the same words in which all other powers 
are granted to congress. And this court has 
recognized no such distinction as is now at- 
tempted." It may, therefore, be admitted 
that it is clearly within the competency of 
congress to grant a retrospective exemption 
so as to discharge antecedent obligations. 
Congress, in such a bankrupt law, might, if 
it chose, insert such a homestead provision 
as we have, making it good against any 
debts heretofore contracted, although its in- 
evitable effect would be to impair the obliga- 
tion of contracts; and for this simple reason, 
that the power to such an end is expressly 
given by the United States constitution. In 
the same way the power to regulate com- 
merce, declare war, etc., may not be exerted 
without impairment of contracts, and yet it 
cannot be.disputed because of this resulting 
injury from its exercise. I therefore concede 
the power of congress in the enactment of a 
bankrupt law to make exemptions in the 
very terms of our homestead provision, em- 
bracing past as well as future debts. But 
the question here is not what congress may 
do, but what congress has done; nor what 
the authors of this late act may have de- 
signed, but what they have accomplished. 

To facilitate our inquiry in this direction, 
I submit a cursory analysis of the 14th sec- 
tion of the bankrupt law [of 1867 (14 Stat. 
522)]. The exemptions are twofold: First, 
such as are made in the first instance by 
congress, and secondly, such as have been 
made by the states. The first comprise four 
particulars: 1, necessary household and 
kitchen furniture, and other articles and 
necessaries, not to exceed in value the sum 
of five hundred dollars; 2, wearing apparel; 
3, uniform, arms, and equipments of a sol- 
dier in the militia or federal army; and 4, 
such other property as is now, or hereafter 



shall be, exempted by the laws of the United 
States. The second class has one compre- 
hensive designation, which it is well here to 
repeat in the language of the act now amend- 
ed: "And such other property not included 
in the foregoing exceptions as is exempted 
from levy and sale, upon execution or other 
process or order of court, by the laws of the 
state in which the bankrupt has his domicil 
at the time of the commencement of proceed- 
ings in bankruptcy, to an amount not exceed- 
ing that allowed by such state exemption 
laws in force in the year eighteen hundred 
and seventy-one." Our concern is now ex- 
clusively with this second class of state ex- 
emptions, recognized and validated by the 
act of congress. It is but a part of the poli- 
cy which led to the act of May 19th, 1828 
[4 Stat. 278], and the practice of the federal 
courts under it- That statute provides that 
the proceeding upon execution in the courts 
of the United States shall be the same as 
were then used in the courts of each state, 
and empowers the courts of the United 
States, by rules of practice, to make such 
proceedings conformable to any changes 
thereafter adopted by any legislature of the 
respective states. Through this act, and 
subsequent rules of practice adopted as au- 
thorized by it, the practice in the federal and 
state courts was, in 1864, generally the same 
as to the exemption of the property of debt- 
ors under execution. This provision of the 
bankrupt law, therefore, only entitles the 
bankrupt to the same exemption as he would 
have had in the federal courts, if pursued by 
executions issued therefrom. An objection 
has been made to the constitutionality of 
this provision, for its lack of uniformity, be- 
cause of the variety of these state exemp- 
tions. But it has been held that the law it- 
self is uniform in its principles, but diverse 
only in its application or operation within 
the states, owing to the respect which con- 
gress pays to state laws. It has been gen- 
erally aequiesced in. The policy of the legis- 
lature, and the practice of the judicial de- 
partments of the United States government, 
and the principles upon which the bankrupt 
law is framed and depends, do, therefore, 
alike support the idea that, upon questions 
of state exemptions, we must consult and be 
governed by the state codes alone. The ju- 
diciary act of 1789 [1 Stat. 92] embraces the 
same principle in its 34th section, that "the 
laws of the several states, except when the 
constitution, treaties, or statutes of the Unit- 
ed States shall otherwise require or provide, 
shall be regarded as rules of decision in trials 
at common law in the courts of the United 
States where they apply." It has been 'well 
held that this provision is a mere legislative 
recognition of the principles of universal 
jurisprudence as to the operation of lex loci. 
Wayman v. Southord, 10 Wheat. [23 U. SJ 
1. Indeed, I do not see how, upon any other 
principle, our judicial system, state and fed- 
eral, could consist and act in their separate 
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and well-defined provinces without injurious 
clashings and serious interruptions to the 
harmony of both governments. Hence I rec- 
ognize it as an elementary principle at the 
foundation of the department to which I be- 
long, that when called upon to decide upon 
rights of property in my district under the 
local laws of the state, I am bound thereby 
as the same are expounded by the state tri- 
bunals. A statute consists not merely of its 
terms, but of the judicial exposition thereof, 
so that if a law of the state has been con- 
strued by the highest court of the state, I am 
bound by that construction, and relieved of 
all necessity of examining the same, and 
forming my opinion of what is already au- 
thoritatively settled for me. And this fol- 
lows from the fact that I, like the state 
judge, administer the laws of Virginia where 
they settle the question submitted to me; 
and if I depart from them, I am depriving 
the citizen of the benefit of the laws under 
which he lives. The further and qualifying 
principle, that upon [questions of general 
jurisprudence independent of local laws, and 
upon] 2 such as affect the constitution, trea- 
ties, and statutes of the United States, I am 
free to form my own judgment, and am not 
bound by the decisions of the state courts, 
admirably serves to show how our different 
sets of courts may move on harmoniously, 
and vie with each other in raising upon the 
foundation our fathers have laid for us a 
structure of enlightened jurisprudence, suit- 
able to the wonderful progress of our coun- 
try and the new dispensation of science, 
which is removing from the intercourse and 
trade of nations the obstacles of space and 
time. 

These general considerations, growing out 
of the nature of our complex government, 
and the relation of our state and federal 
judiciaries, prepare us to determine what is 
now to be regarded as our homestead exemp- 
tion. It is declared by our state constitu- 
tion in these words: "Every householder 
or head of a family shall be entitled, in ad- 
dition to the articles now exempt from levy 
and distress, to hold, exempt from levy, 
seizure, garnisheeing, or sale, under any ex- 
ecution, order, or other process, issued on 
any demand, for any debt heretofore or here- 
after contracted, his real and personal prop- 
erty or either, including money or debts 
due him, whether heretofore or hereafter 
acquired or contracted, to the value of not 
exceeding two thousand dollars, to be se- 
lected by him." It is needless, for the pur- 
pose of the present inquiry, to quote more 
of this article 11. I refer, besides, to the 
second section thereof, which I understand 
as making this homestead superior to the 
lien of execution where the property has 
been restored; and to the lien of "judg- 
ment rendered or docketed on and after the 
17th day of April, 1861, and before the 2d 

a [From 5 Am. Law T. Rep. TJ. S. Cts. 330.] 
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day of March, 1867, for any debt previous- 
to the 4th day of April, 1865, excepted," c 
etc. The feature of this provision, which 
challenged general inquiry, was its retro- 
active effect upon anterior debts and judi- 
cial liens in the two instances I have cited. 
The general provision in the third section 
subordinated this claim to "any mortgage, 
deed of trust, pledge, or other security 
thereon." Hence, by the terms of this sec- 
tion, this exemption could not stand against 
any voluntary incumbrance, such as "mort- 
gage, deed of trust, or pledge," nor in- 
voluntary incumbrances, such as execution 
or judgment liens, whieh I take to be cov- 
ered by the concluding phrase, "other se- 
curity thereon." It may not be inapt to 
state here that this constitutional provi- 
sion clearly comes under the designation of 
the 14th section of "state exemption laws," 
the constitution being the highest funda- 
mental law of the state. So far as the al- 
lowance of this exemption against debts 
subsequent to the time when it took effect 
is concerned, there has been no doubt or 
difficulty. But the question naturally arose, 
whether it could affect or impair anterior 
obligations, and if so, whether it was not 
obnoxious to the constitutional inhibition 
upon the states to pass any law impairing 
the obligation of contracts. This question 
was differently decided in the circuits by 
able and learned judges. It has, however, 
been finally settled by the supreme court 
of appeals with entire unanimity. That de- 
cision settled the law for the state. Its 
effect is literally to expunge from the 1st 
section of the homestead clause the word 
"heretofore," so as to leave it applicable 
only to debts hereafter contracted, and also 
in my view to render nugatory the 2d sec- 
tion in relation to anterior liens of certain 
specified executions and judgments. This 
clause of the constitution is now to be read 
as if it were virtually altered in the text, 
so as to conform literally to the construc- 
tion placed upon it by the highest judicial 
tribunal of the state. I can go no further to 
ascertain its meaning and its effect. I am 
not free to form an opinion of it judicially; 
and it would be supererogatory if not im- 
pertinent to express one. I must take and 
administer this law of the state as I find 
it settled by the highest and final court of 
the state. Any other course on my part 
would offend against the theory I entertain 
of the functions of our separate judiciaries, 
state and federal, and would render me 
culpable in my own eyes for having at- 
tempted to mar the symmetry and disturb 
the harmony of that wisely constructed sys- 
tem of courts for administering the law of 
both governments. 

It must not be forgotten that I am now 
disposing of a question of "state exemp- 
tions" under the fourteenth section of the 
bankrupt law. That of the congressional 
direct exemption to the bankrupt is upon a 
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different footing, and is necessarily a mat- 
ter, for the exclusive cognizance and deci- 
sion of this court, but -when congress choos- 
es to add to its own list of exemptions fur- 
ther exemptions under "state laws," it re- 
fers this court in its action thereupon to 
those state laws, and the discussion must 
turn upon the construction of those stat- 
utes. I do not doubt it would have been 
in the power of congress to have given to 
bankrupts a homestead in the retrospective 
terms of our clause. The only obstacle in 
the way would be the direct enactments of 
variant exemptions in the different states. 
But this congress has not attempted to do. 
The alteration of the date in the fourteenth 
section only availed to extend the benefits 
of exemptions to such additional ones as the 
state had made between 1864 and 1872. 
This is the whole effect of the amendatory 
act of June 8th, 1S72. I do not doubt that 
the projectors and authors of this law, with- 
out due consideration, supposed it would 
give validity and operation to the home- 
stead exemption as expressed in the elev- 
enth article of our constitution. But I feel 
confident upon further reflection and ex- 
amination, they will see that they have not 
accomplished that object but have only ex- 
tended the relief under it so far as the 
court of appeals has allowed it, namely, as 
against debts contracted subsequently to 
the operation of the constitution, which, in 
my view, dates from the ratification, the 
6th July, 1869. 

To this conclusion I have been conducted 
by general reasoning upon the principles of 
our judicial systems, and the interpretations 
of the fourteenth section of the bankrupt law. 
I now turn to authorities for this opinion. 
They are elementary and abundant A 
leading case is that of Elmendorf v. Taylor, 
10 Wheat. [23 U. SJ 162, in which Ghief Jus- 
tice Marshall says: "The court has uniform- 
ly expressed its disposition, in cases depend- 
ing on the laws of a particular state, to 
adopt the construction which the courts of 
the states have given to those laws. Tnis 
course is founded on the principle supposed 
to be universally recognized, that the judicial 
department of every government, where such 
department exists, is the appropriate organ 
for construing the legislative acts of that, 
government. Thus no court in the universe 
which professes to be governed by principles 
would, we presume, undertake to say that 
the courts of Great Britain, or France, or of 
any other nation, had misunderstood its 
own statutes, and therefore erect itself into 
a tribunal which should correct such mis- 
understanding. We receive the construc- 
tion as given by the courts of the nation, as 
the true sense of the law, and feel ourselves 
no more at liberty to depart from that con- 
struction than to depart from the words of 
the statute. On this principle the construc- 
tion given by this court to the constitution of 
the United States is received by all as the 
30 Fed.Cas.— 47 



true construction, and on the same principle 
the construction given by the courts of the 
several states to the legislative acts of those 
states, is received as true, unless they come 
in conflict with the constitution, laws, or 
treaties of the United States." So again in 
Polk's Lessee v. Windell, 9 Cranch [13 U. S.] 
87, it is held, "In cases depending on the 
statutes of a state, and more especially those 
relating to titles to land, the federal courts 
adopt the construction of the statewhere that 
construction is settled and can be ascertain- 
ed." In Gardner v. Collins, 2 Pet. [27 U. S.] 
58; Inglis v. Trustees of the Sailors* Snug 
Harbor, 3 Pet. [28 U. S.] 127; U. S. v. Mor- 
rison, 4 Pet. [29 U. S.] 129; and Hinde v. 
Yattier, 5 Pet. [30 U. S.] 398,— the same con- 
trolling principle is announced variously as 
follows: "Where the question of the con- 
struction of the statutes of a state has been 
settled by judicial decision in the state where 
the land lies, the supreme court of the Unit- 
ed States, upon the uniform principles adopt- 
ed by it, would recognize that decision as 
part of the local law." "The uniform rule 
of this court with respect to titles to real 
property is to apply the same rule which is 
applied in state tribunals in like cases." 
"The supreme court, according to its uni- 
form course, adopts the construction of the 
act which is made by the highest court of 
the state." This principle is carried so far 
that the supreme court abnegates its own 
judgment, and surrenders its own opinion 
when not in accordance with the construction 
settled in the state courts. McKeen v. De- 
lancy, 5 Cranch [9 U. S.] 22. It reviews an I 
recedes from its opinion, though in accord- 
ance with two decisions of the state, when 
satisfied that the law was finally settled 
otherwise by the highest court of the state. 
This was the noteworthy ease of Green v. 
Neal, 6 Pet. [31, U. S.] 298. The language of 
this case is most pertinent to our present 
discussion, and I must be pardoned for mak- 
ing copious quotations from it. Judge Mc- 
Lean delivering the opinion of the court made 
this comment on the peculiar feature of 
the case: "But the question is now raised 
whether the court will adhere to its own de- 
cision made under the circumstances stated, 
or yield to that of the judicial tribunals of 
Tennessee. This point has never before been 
decided by this court on a question of general 
importance. The cases are numerous where 
the court has adopted the construction given 
to a statute of the state by its supreme judi- 
cial tribunal, but it has never been decided 
that this court will overrule their own ad- 
judication establishing an important rule of 
property when it has been founded on the 
construction of a statute made in conf ormity 
to the decision of the state at the time, so as 
to conform to a different construction adopt- 
ed afterwards. In a great majority of causes 
brought before the federal tribunals they are* 
called in to enforce the laws of the states. 
The rights of parties are determined under- 
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these laws, and it would be a strange per- 
version of principle if the judicial exposition 
of these laws by the state tribunals should 
be disregarded. These expositions constitute 
the law and fix the rule of property. Rights 
are acquired under this rule, and it regulates 
all the transactions which come within its 
.scope. On all questions arising under the 
Constitution and laws of the Union, this 
court may exercise a revising power, and its 
decisions are final and obligatory on all 
other judicial tribunals, state as well as 
federal. A state tribunal has a right to ex- 
amine any such questions and to determine 
thereon, but its decision must conform to 
that of the supreme court, or the corrective 
power may be exercised. But the case is 
very different when the question arises un- 
der a local law. The decision of the question 
by the highest tribunal of a state should bu 
considered as final by this court, not be- 
cause the state tribunal in such a case has 
any power to bind this court, but because in 
the language of the court in the ease of 
Shelby v. Guy, 11 Wheat. [24 U. S.] 361, a 
fixed and received construction by a state 
in its own courts, makes a part of the law. 
If the construction of the highest tribunal of 
a state forms a part of the statute law as 
much as an enactment of the legislature, 
how can this court make a distinction be- 
tween them? The inquiry is, what is set- 
tled law of the state at the time the decision 
is made? This constitutes the rule of prop- 
erty within the state, by which the rights of 
litigant parties must be determined. And 
the construction of a state law having been 
settled by a series of decisions of the highest 
state court, differently from a former de- 
cision of the supremo court, the latter con- 
struction of such law will be adopted in the 
federal courts." 

It was from this course of reasoning the 
court felt constrained in this ease to over- 
rule its former decision and conform to the 
later decisions in Tennessee. The language 
of Justice McLean, in depicting the conse- 
quences of a different course, bears with 
great emphasis on the question I am now 
deciding. "Here,"* says he, "is a judicial 
conflict arising from two rules of property 
in the same state, and the consequences are 
not only deeply injurious to the citizens of 
the state, but calculated to engender the 
most lasting discontents. It is therefore 
essential to the interests of the country and 
to the harmony of the judicial action of the 
federal and state governments, that there 
should be but one rule of property in the 
state."' It would hardly be presumed that 
a different rule would obtain as to the in- 
terpretation of a state constitution from 
that already indicated for state laws. To 
preclude any such distinction, I cite the 
cases of East Hartford v. Hartford Bridge 
•Co., 10 How. [51 U. SJ 511; Webster v. 
Cooper, 14 How. [oo U. S.] 489; and Randall 
v. Bingham, 7 Wall. [74 U. SJ 513 —for the 



position that the decision of the highest 
court of a state upon a question arising 
under the state constitution as binding on 
the federal courts, and that the construction 
given by such state court to a provision of 
its state constitution, not called into ques- 
tion by any conflicting opinion of that court, 
is in like manner conclusive. I have not 
exhausted the authorities on this head. I 
have not sought to do so. I have not in- 
quired into the limitations and exceptions 
to this doctrine, as they do not affect the 
questions under consideration. Abbott gives 
a summary of the cases in these words: 
"The courts of the United States look to 
the several states as the appropriate and 
authoritative expounders of the legislation 
of their»respective governments, and when- 
ever the courts of a state judicially settle 
the 1 construction of a state statute, the 
courts of the United States are bound there- 
by, and will give effect to such statutes 
accordingly, saving, however, vested inter- 
ests from being prejudiced by changes of 
construction. But in cases of conflict or 
fluctuations in the opinions of the state 
courts, the supreme court will interpret the 
statutes by their own judgment." Abb. U. 
S. Treatise, 240; Pease v. Peck, 18 How. 
[59 U. S.] 595. The citations, however, with 
which I have contended myself suffice to 
settle in a clear light, and place in an im- 
pregnable position the grand harmonizing 
principle in the structure and action of our 
two sets of courts, namely, that in the do- 
main of state laws they are construed for 
both by the state judiciary; that cases aris- 
! ing under the constitution, laws, and trea- 
i ties of the United States, pertain to the su- 
preme court, whose decisions thereon are 
i binding on the state judiciary and upon the 
j vast middle field of general jurisdiction, not 
I at all dependent upon local statutes or local 
usages, embracing the doctrine of contracts 
and general commercial law. Each judi- 
i ciary is left free for itself to explore all 
sources of legal science, and ascertain upon 
general reason and legal analogies the prin- 
ciples by which it shall be governed, subject 
to the deference and respect which educat- 
ed and honest jurists will always gladly and 
emulously pay to the opinion of colaborers 
in the same exalted calling. 

It only remains for me to illustrate, in the 
cases now under consideration, the practical 
operation of the principles which I have 
deduced from reasoning and authorities. 
The nature and extent of the homestead ex- 
emption is now finally settled in this state 
by its highest court. The supreme court of 
appeals has established a fixed rule by which 
the claims of creditors and the exemptions 
of the debtor shall be adjusted under cred- 
itors' bills or otherwise in the general liqui- 
dation which is now going on among our 
impoverished people. If this rule prevail. 
\ as I have undertaken to show it should 
prevail in the bankrupt court, then the citi- 
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xen, -whether creditor or debtor, would be 
entitled to and receive in both forums the 
same treatment and relief under an equal 
administration of the same laws. But if it 
be otherwise, and this court be at liberty 
to establish a different rule, a deplorable 
contention would ensue between the courts, 
and there would be neither repose nor cer- 
tainty for the prosperous development of 
business or the encouragement of commer- 
cial enterprise and activity. This antago- 
nism and clashing of the courts would ex- 
tend to their respective suitors, and breed 
strifes and discontents, destroying public 
confidence in our courts, and estranging the 
affections of the people from their govern- 
ments. If the federal courts fail of the def- 
erence they owe to the state courts, how 
shall the latter be expected to submit to the 
authority of the former in the rightful ju- 
risdiction of all cases arising under the con- 
stitution, the laws, and treaties of the Unit- 
ed States? These consequences are not 
urged as conclusive, but as most persuasive, 
to show that we cannot entertain the belief 
that our judicial systems were so viciously 
contrived by their wise founders as to in- 
volve such- pernicious collisions of judicial 
authority and action. But where the rule is 
such as to allow of my revising the judg- 
ments of the court of appeals, and dissent- 
ing from its construction of the homestead 
provision, the inquiry would pertinently 
arise whether or not I concurred in that de- 
cision. But as the case now stands, I am 
warranted in referring the inquirer, if any 
such there be, to sundry opinions which I 
delivered while on that bench, expressive 
of my sense of the judicial obligations to 
enforce contracts, and vindicative of their 
sanctity against the plausible excuses of 
revolutionary changes and losses, so that 
business should flow on in. accustomed legal 
channels and honesty be maintained in all 
private transactions, notwithstanding the 
demoralization and disturbances incident to 
a devastating war, which the indiscretion, 
the incompetency, the wickedness of rulers 
had been allowed by an inscrutable Provi- 
dence for its just ends to bring down on a 
misled people. I choose, however, that my 
decision shall rest on the well-established 
principle that I cannot sit in judgment on the 
court of appeals in its construction of the 
constitution of the state, and that my whole 
duty is discharged in ascertaining what that 
decision is, and what are its effect and 
operation on the cases in hand. It might 
be replied to this reasoning that inasmuch 
as the decision of the court of appeals was 
upon a clause of the constitution of the 
United States, it came within the very ex- 
ception that I have already mentioned. This 
would have been so had the decision of the 
court been otherwise and against the rights 
claimed under the United States constitu- 
tion; but it will be recollected that under 
the venerable 25th section of the judiciary 



act [1 Stat. 83], as modified by act of Feb- 
ruary 5th, 1867 [14 Stat. 385], there is no 
right of appeal where the decision is against 
the validity of a statute assailed on the 
ground of its repugnance to the constitution 
of the United States. In such case the cor- 
rective power of the federal judiciary ceases. 
But in case of a contrary decision, a writ 
of error would lie to the supreme court of 
the United States, so that no one can lose 
his rights as asserted under the constitution 
of the United States without the sentence of 
the supreme court; but he can have no ap- 
peal there when such constitutional claims 
are not denied by the state tribunals. This 
is a logical consequence from the nature of 
our two governments, and necessary to 
maintain the supremacy of the general gov- 
ernment within its sphere. 

I have thus endeavored to present a con- 
nected view of my reasoning on this subject 
without turning aside to reply to the various 
arguments that have been addressed to me. 
Perhaps I have already incidentally indicated 
my leading reply to these arguments, but 
it may be well to notice especially a few-ob* 
jeetions to the view I have taken. The 
first and leading one is an argument ab in- 
convenienti. It is said that to follow the de- 
cision of our court of appeals is to create a 
distinction in debts at war with the funda- 
mental principle of the bankrupt law, name- 
ly, equality of distribution after the satis- 
faction of liens; that this distinction would 
operate to the unequal satisfaction of credit- 
ors of the -two classes into which they would 
be arrayed by this decision, and that the pre- 
scribed action of this court would be derang- 
ed by conforming to it. Concede that this 
consequence flows, where, is its foundation? 
Certainly not in the act of congress, wnicn 
merely adopts the state exemption, but rath- 
er in the state exemption itself. The vice 
is found in the homestead provision, and con- 
sists in the innovation thereby attempted of 
applying it to contracts "heretofore" made. 
To the honor of the state it may be said that 
in all her previous legislation having any 
bearing on contracts, the laws were always 
prospective, and the assembly instinctively 
revolted against the idea of turning back to 
affect past contracts. This inconvenience, 
then, is the product of reekless innovation, 
and cannot be traced to a faulty construc- 
tion of the late act of congress. The effort 
is to construe it as adopting our homestead 
provision in totidem verbis, whereas it has 
no special reference to it, but includes it 
only under the generic phrase of "state ex- 
emption laws." 

Another view is also based upon the fact 
of the act of congress preceding the decision 
of the court of .appeals. It is inferred from 
this that congress gave the homestead exemp- 
tion literally as it stood in our constitution. 
Had this decision been a new law out of the 
limits of time prescribed, there might have 
been some semblance of plausibility in it; 
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but it makes no law, it merely construes the 
exemption and ascertains what it amounts 
to. Hence, it does not matter when the de- 
cision was pronounced; its effect, whenever 
rendered, is to establish the true reading of 
this clause. If it had not been made at this 
time I should have been left free to construe 
it for myself, but, whenever made, it becomes 
a part of the law which I have to administer, 
and I must implicitly follow it. 

Another question is made as to the appli- 
cation and operation of this amendatory act 
to pending cases of bankruptcy. It is clearly 
prospective; but, as a remedial act, it may 
be availed of in all pending cases where as- 
sets are undistributed, and the enlarged ex- 
emption can be granted without prejudice to 
the interests already vested before the pas- 
sage of the act. When congress chooses to 
increase this bounty it would be hard to 
discriminate between the applicant before 
and the applicant after the act, when the 
case of each was such as to put it in the 
power of the court, without the invasion of 
vested interests, to give both alike the bene- 
fit of the enlarged exemption. The contrary 
view is based upon the idea that the deed of 
assignment vests the title to the assignee in 
behalf of creditors, and divests to that ex- 
tent the title of the bankrupt to his exemp- 
tions, but the direct opposite is plainly de- 
clared in the 14th section of the bankrupt 
law by the proviso, "that the foregoing ex- 
ception shall operate as a limitation upon 
the conveyance of the property of the bank- 
rupt to his assignees. And in no. case shall 
the property hereby excepted pass to the as- 
signee, or the title of the bankrupt thereto be 
impaired or affected by any of the provisions 
of this act." 

It has also been contended in these cases 
that inasmuch as the exempted property is 
held independently of the deed of assign- 
ment, the claimant takes cum onere, and the 
lienor must follow it elsewhere for his satis- 
faction. This pretension rests upon the au- 
thority of a ease from the district court of 
California. In re Hunt [Case No. 6,883]. I 
do not know enough of the nature and provi- 
sions of the California homestead, nor of 
their local laws and judicial proceedings, to 
weigh the considerations that may have in- 
duced this decision, but in this state I 
should feel, if I followed this authority, and 
should turn away the judgment creditor, 
when the assets liable to his demand are in 
my hands, to a state court, I should be dere- 
lict in my duty and should abnegate my right- 
ful authority to provide for the liquidation of 
liens in this court. 

2 [Many arguments and considerations, de- 
rived from the war and its results in the loss 
of property and the impoverishment of our 
people, have been pressed on me with fervor 
and eloquence, as incentives to earnest and 
careful investigation of the important ques- 
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tions at issue; they have been felt and weigh- 
ed by me; but as appeals or motives for re- 
lief they belong to a wholly different forum 
from that which administers the laws, but 
has no power to modify them to meet the 
public wants or wishes. I am not insensible 
of the disappointment which this decision 
will give to a number of suitors in the courts 
of my district. An impression has been 
widely disseminated that the late act of 
congress would have the effect of giving 
validity to the homestead provision in the 
form and language in which it stands in 
the constitution. This was a vague and loose 
impression, arising from a cursory exam- 
ination of the question, rather than from a 
close legal scrutiny which it demands for a 
satisfactory solution. Unfortunately, the 
press of the state has given currency to 
this impression. Without exerting its in- 
fluence to prepare the public mind to await 
with serenity the judicial decision that, in 
the nature of things, could not long be de- 
layed, some, without thought or inquiry, have 
hastened to predicate, on wholly insufficient 
data, their confident prophecies of a decision 
favorable to their views or interests; while 
another paper at the seat of government, 
with metropolitan influence and circulation, 
has not hesitated to seize with impatience 
these unauthorized rumors and speculations, 
and, in spite of all precedent and all decency, 
in the spirit of depraved journalism, and 
through a prurient taste for partisan detrac- 
tion, has made them the occasion and the 
means of misleading and irritating the pub- 
lic mind, by falsely assuming what would be 
the decision of this court, and thus contemp- 
tuously arraigning and discrediting it in ad- 
vance before the public. As but little credit 
is given now-a-days to newspaper editorials 
or correspondence, so that the sensitive man 
incurs the risk of being laughed at for his 
folly in seeking to correct them, neverthe- 
less I used every precaution through proper 
channels to correct false ideas, to secure for 
myself time for deliberation, and stay the 
public judgment till it might receive with 
candor the formal adjudication, under the 
sanction of legal proceedings and observan- 
ces. If the public mind is no longer in 
that state of equanimity which is desirable 
for the calm consideration of this question, 
I am in nowise responsible for its disturb- 
ance, and so far as I am personally concern- 
ed "oy these strictures of the press, I may 
be pardoned for indulging the humble hope 
that I may be able to live above them and 
be unaffected by them, in the opinion of 
capable and impartial men, whose judgment 
alone is of value to me. I do not suppose 
this is an occasion where one is likely to be 
betrayed by his feelings. It is a mistake 
to suppose, as a general thing, that our peo- 
ple can be divided into two distinctive classes 
of creditors and debtors. It was well said, 
by one of the counsel for defendants to these 
motions, that these attributes were usually 
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interchangeably combined in the same indi- 
vidual, so that the embarrassed debtor, upon 
getting his legal dues, might either emerge 
from his class into the other, or else might 
at least escape the necessity of becoming a 
petitioner in bankruptcy. But were it other- 
wise, and were the case^a clearer one for the 
sway of private sympathies and inclinations, 
all must feel and admit that they cannot in- 
trude on this bench, and must yield here to 
the convictions of reason and judgment, ma- 
tured by anxious reflections and able argu- 
ments. But the claimant of the homestead 
must remember he now obtains all that the 
constitution of the United States allows him, 
and even that may be jeoparded if the op- 
posite doctrine should prevail, so that the 
state in some future convention might en- 
act a retrospective repeal of it, with the 
same propriety with which it sought to in- 
terpret the original enactment as retrospec- 
tive. In this way present losses are often 
compensated in the view of considerate suf- 
ferers by the greater and pervading good of 
adhering to the laws as interpreted by their 
constitutional expounders upon enduring 
principles, sanctioned by the wisdom and 
fortified by the experience of mankind in all 
ages and nations. There still remains the 
right of homestead— prospective in character, 
and good against all debts contracted after 
knowledge and upon the faith of it; but no 
homestead under the sting and reproach of 
vacating contracts made without notice of 
it. In the responsibility I bear and feel upon 
this occasion, I felicitate myself in the fact, 
that if I have erred in my judgment, the er- 
ror admits, in a summary way, and with in- 
considerable costs, of speedy correction by a 
superior tribunal. The counsel in these cas- 
es will be pleased to hand me sketches of de- 
crees in conformity with this opinion.] a 
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WYMAN v. BAJ3COCK. 

[2 Curt. 336.] i 

Circuit Court, D. Massachusetts. May Term, 
1855.2 

Absolute Deed as Mortgage — Oral Evidence — 
Denials in Answer— Equity of Redemption 
— Presumption op Release— Lapse of Time — 
Constructive Trust. 

1. A deed, absolute in form, may be shown 
to have been really a mortgage, by the oral tes- 
timony of two witnesses, against the denials 
of the answer, where those denials are not sat- 
isfactory in themselves, and are accompanied 
with admissions that some confidential rela- 
tions existed between the parties, not con- 
sistent with the terms of the deed. The stat- 

s [From 5 Am. Law T. Rep. TL S. Cts. 330.] 
i [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
2 [Affirmed in 19 How. (60 U. S.) 289.] 
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ntes of Massachusetts, as to the foreclosure of 
mortgages, apply only to legal mortgages. 
[Cited in Andrews v. Hyde, Case No. 377; 

Amory v. Lawrence. Id. 336.] 
[Cited in Newton v. Fay, 10 Allen, 509; 
Campbell v. Dearborn, 109 Mass. 139.] 

2. The presumption that an equity of re- 
demption is released after twenty years' posses- 
sion by a mortgagee, does not apply to a case 
where the mortgagee was in possession under 
an absolute deed, with an agreement that the 
mortgagor might redeem when he found it con- 
venient, no specific time being fixed, and the 
mortgagee had no notice or request to redeem. 
And if, in such case, the mortgagee sells the 
land to a bona fide purchaser, and so destroys 
the equity of redemption, a court of equity 
treats him as a constructive trustee, so the 
trust is not barred till the expiration of six 
years from the discovery of the right to an ac- 
count. 
[Cited in. Amory v. Lawrence, Case No. 336. J 
[Cited in brief in Walker's Adm'r v. Farmers' 
Bank, 6 Del. Oh. 81, 10 Atl. 96. Cited in 
Linnell v. Lyford, 72 Me. 284; Hmckley 
v. Hinckley, 9 Atl. 898, 79 Me. 323.] 

In equity. 

S. Bartlett and S. Ames, for complainant. 

C. G. Loring and Wm. Dean, contra. 

CURTIS, Circuit Justice. This is a suit in 
equity by Edward Wyman, a citizen of the 
state of Missouri, as assignee of Nehemiah 
Wyman, his father, against Archibald Bab- 
eock, a citizen of the state of Massachusetts. 
The bill states that, on the 20th day of No- 
vember, 1828, Nehemiah Wyman was seized 
of a tract of land in Charlestown, containing 
about eleven acres and a half; that about 
one acre of this land had been sold and con- 
veyed by him to James Foster, who, having 
mortgaged it back to secure the payment of 
the consideration money, Nehemiah Wyman 
had entered for breach of condition, and to 
foreclose the mortgage; that all but the Fos- 
ter one was incumbered by two mortgages, 
both held by the defendant; the first being 
a mortgage from Nehemiah to Francis Wy- 
man, on which there was then due for prin- 
cipal and interest the sum of ?1,48732/ 100 , 
the defendant, being the executor and trustee 
under the will of Francis Wyman, in that 
right holding this mortgage; and the second 
being a mortgage from Nehemiah to the de- 
fendant, nominally to secure the sum of ?1,- 
200 and interest, but really to secure the re- 
payment of such sums as might be advanced 
by the defendant to Nehemiah; and that on 
this last-mentioned mortgage there was then 
due, for such advances, the sum of four hun- 
dred dollars. The bill further states, that at 
the same time, Nehemiah also owed to the 
defendant, personally, eight dollars 10 /ioo, 
and to him, as agent for the heirs of Ne- 
hemiah Wyman, senior, the sum of one hun- 
dred and thirty-six dollars 71 /ioo; that Ne- 
hemiah was much embarrassed in his af- 
fairs, and at the pressing solicitation of the 
defendant, who was his brother-in-law, and 
of William Wyman, his brother, he consent- 
ed to make a deed of the said land, except- 
ing the Foster acre, to the defendant, abso- 
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lute in form, but intended to stand as se- 
curity for what Nehemiah thus owed; that 
the conveyance was made for that purpose 
only, and the defendant went into posses- 
sion; that none of the notes held by the de- 
fendant were surrendered or cancelled, the 
same being retained because the land was 
taken as security only; that the defendant 
was to have the management of the land 
and receive the rents and profits, and apply 
them towards the accruing interest; and if 
there should be any excess, towards the prin- 
cipal, and that Nehemiah was to have the 
right to redeem at any time when he should 
be able to do so. The bill further states, that 
in 1844 the defendant, without any notice to 
Nehemiah, of his intention to sell, or to the 
purchasers, of the nature of his title, sold 
the land by an absolute title, to bona fide 
purchasers, without notice; and it prays for 
an account of the rents and profits while held 
by the defendant, and of the value of the 
land when sold, and that after deducting the 
amount for which the land stood as security, 
the residue may be paid to the complainant, 
who alleges himself to be the assignee, by 
deed, for a valuable consideration, of all Ne- 
hemiah's equity in the premises. 

Upon this case, an outline of which, as 
stated in the bill, has thus been given, sev- 
eral questions have been made, and elabo- 
rately argued by counsel. The first question 
which arises is, whether the complainant has 
made out, in point of fact, that the land was 
conveyed by way of security as is stated 
in the bill. The answer denies that it was 
so conveyed. Two witnesses, Nehemiah Wy- 
man, and his- brother William Wyman, tes- 
tify, directly and positively, in support of 
the statements made in the bill. Ordinarily, 
this would be sufficient to control the an- 
swer. But there are facts in this case, which 
require me to examine the credibility of 
these witnesses, to compare their weight 
with that due to the answer, and to test both 
the answer and the proofs by their con- 
sistency with facts admitted or clearly prov- 
ed, and to see how far the one or the other 
best accords with the surrounding circum- 
stances. Nehemiah Wyman was, until a 
short time before the bill was filed, the own- 
er of the equity asserted by this suit. He 
sold and conveyed his interest to his son; 
this purchase, the son was advised by coun- 
sel to make, in order that the father might 
be a witness. I see no sufficient reason to 
doubt that it was an actual sale, for a valu- 
able consideration, which divested him of all 
interest. Nehemiah Wyman* says is was not 
made to enable him to testify. As it appears, 
the son had communication with the counsel, 
and the father, who lived in a distant state, 
does not appear to have done so, perhaps the 
just conclusion is, that he did not know that 
was the inducement which led to the pur- 
chase by the son. But at all events, his re- 
lation to the cause is not that of an unex- 
ceptionable witness. William Wyman has 



acted as the agent of his brother, while he 
held the claim, and of his nephew since. He 
has had some difficulty with the defendant, 
who is the husband of his sister, about an 
account. It is apparent that his feelings are 
enlisted in favor of the claim. 

Some supposed contradictions and incon- 
sistencies in the testimony of the two wit- 
nesses were mentioned at the argument, and 
have been examined. My judgment is, that 
considering the lapse of time since the events 
testified to, and considering the relations of 
these two witnesses to the controversy, with- 
out imputing to either of them any inten- 
tional unfairness, I ought not to rest a de- 
cree, upon the unaided force of their testi- 
mony, against a satisfactory answer directly 
responsive to the bill. And therefore I must 
examine the answer, ascertain what are 
its claims to credence, and see whether it, or 
the evidence of these witnesses, is most cred- 
ible in itself, and best consists with the 
known facts. 

The account given in the answer of the 
purpose and consideration of the deed in 
question, is as follows:— "That this defend- 
ant at the urgent solicitation of the said 
JNehemiah, consented to accept said convey- 
ance in payment of the sums of money due 
to him personally, and upon the agreement 
that if he should be able to realize there- 
from in addition enough to pay the sums 
due to him as executor and trustee, he 
would pay the same, and upon no other 
agreement, trust, or confidence whatsoever. 
This defendant further says .that upon the 
delivery to him of the said deed, he can- 
celled the notes of said Nehemiah Wyman, 
held in his own right, and either surren- 
dered them to him or destroyed them, but 
that he did not cancel or surrender the notes 
held by him as executor and trustee, be- 
cause he was not satisfied that he should 
realize enough of the said land to pay the 
same, and that in order to prevent any 
presumption that he had so agreed absolute- 
ly, he made a minute thereon to the effect 
that he did not guarantee payment thereof; 
it being the understanding and agreement 
between him and the said Nehemiah, that if 
enough was not realized out of said land to 
pay the whole of said debts, the said Nehe- 
miah should be personally liable therefor, 
and that this defendant should, if possible, 
realize enough to pay the same, and should 
not "be under any liability to account with 
the said Nehemiah for his doings relating 
thereto." 

The first observation which occurs on read- 
ing this statement is, that it is not con- 
sistent with the deed itself. That declares the 
consideration to be the sum of two thousand 
and thirty-three dollars and eighty-seven 
cents. The answer, in another place, admits 
that, "the consideration money expressed in 
the deed was the amount then due to the 
defendant in his own right and as executor 
and trustee, and of the further sums of 
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eight dollars i%oo owed to this defendant, 
and fifty dollars owed to laim as agent for 
the heirs;" and there is no doubt -whatever 
how the amount expressed in the deed was 
arrived at, and that it was by a careful 
computation of the principal and interest 
due, at the date of the deed, to the defend- 
ant in his own right as executor and trustee, 
for the children of Francis Wyman, and as 
agent of the heirs of Nehemiah Wyman. If 
the above statement in the answer is correct, 
it is difficult to perceive how the debt due 
to the defendant as executor and trustee, for 
which the land was already mortgaged, 
formed any part of the consideration of this 
deed, or why it was said by the deed to do 
so; and still less why the amount due to 
the defendant as agent for the heirs of Ne- 
hemiah Wyman, senior, was included in the 
consideration; for according to the answer, 
there was no agreement at all concerning 
the application of the land, or its proceeds, 
to that debt. 

It was suggested by the defendant's coun- 
sel that there was a mistake made in draw- 
' ing the answer, and that instead of speaking 
of what was due to the defendant as ex- 
ecutor and trustee, it should have said as 
agent. But I must take the answer as it 
stands. If there was any such mistake, 
there is an established mode of obtaining 
leave to correct it, and proper guards and 
securities are thrown round such applica- 
tions. Smith v. Babcock [Case No. 13,00S]; 
2 Daniell, Ch. Prac. 911. But it cannot be 
done at the hearing; and requires more than 
a suggestion of counsel to obtain it, how- 
ever proba.bly correct that suggestion may 
be. Besides, if the proposed change were 
made, it would only increase the difficulty 
above adverted to; for then it would stand 
that there was no agreement concerning the 
greater amount, due to the defendant as ex- 
ecutor and trustee, and yet it formed part 
of the consideration expressed in the deed. 

The next circumstance which has attract- 
ed my attention is, that this part of the an- 
swer declares that the defendant 'took the 
land in payment of what was due to himself 
personally, "and upon the agreement that if 
he should be able to realize therefrom 
enough to pay the sums due to him as ex- 
ecutor and trustee, he would pay the same." 
If this were so, then the heirs of Francis 
Wyman, whom the defendant represented 
as'executor and trustee, acquired an interest 
in the land, which by the agreement, was 
to stand as security for 'the debt due to the 
defendant as executor and" trustee, after 
enough should be received therefrom to pay 
his own debt. Yet when the defendant aft- 
erwards answered further, in consequence 
of exceptions to his original answer, in 
speaking of the proceeds of the sales of the 
land, he says, that he paid the two thousand 
dollars received of Hall, (one of the pur- 
chasers,) to said heirs, (of Francis Wyman,) 
on account of his liability to said heirs as 
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their trustee, and not on account of any right 
they had to the said land or to the proceeds 
thereof, and that he used all the said money 
paid to him, as aforesaid, as his own money, 
as he had a right to do. As the proceeds of 
these sales very greatly exceeded what was 
due to the defendant personally, it is dif- 
ficult to reconcile this, with the admission in 
the original answer, that he did agree to ap- 
propriate what he should be able to realize 
from the land, in addition to his own claim, 
to the payment of the sums due to him as 
executor and trustee; or to see how he could 
consider that his own money, to be used as 
he saw fit, which he had agreed to appro- 
priate to pay notes on which Nehemiah 
Wyman was personally responsible. 

There are also some singular incongruities 
in the defendant's statement of the agree- 
ment, in the passage above quoted from the 
answer. It is, in substance, that the defend- 
ant took the land in payment for what was 
due to him personally, and agreed that if he 
should be able to realize from the land 
enough to pay the sums due to him as exec- 
utor and trustee he would thus pay the 
same; that Nehemiah was to remain per- 
sonally liable if the whole of what was due 
to the defendant as executor and trustee was 
not paid out of the land; and that the de- 
fendant was, if possible, to realize enough to 
pay the same; but he adds that he was not 
to be under any liability to account to Ne- 
hemiah for his doings relating thereto. How 
i it was to be ascertained, without a sale, 
whether the defendant could possibly realize 
from the land more than enough to pay his 
own debt, and how much more he could so 
realize; how the obligation to sell and ap- 
ply the proceeds as stated, can consist with 
his absolute acquisition of the title in pay- 
ment of his own debt, and how the agree- 
ment to realize enough, if possible, to pay 
the debt due to him as executor and trustee, 
could have any efficacy whatever, if, as he 
declares, he was not to be under any liability 
to account with Nehemiah for his doings re- 
lating thereto, I am not able to perceive. 

These particulars in the answer are not 
matters drawn from collateral statements; 
they grow out of that part" of it which un- 
dertakes to set forth the agreement which is 
in controversy. They affect the substance 
of the transaction; and I am obliged to con- 
clude that the account which the defendant 
has given in his answer, of the purpose and 
consideration of this deed, is not probable 
in itself, and is scarcely reconcilable with 
what men of ordinary knowledge of affairs 
would agree to; for its substance and effect, 
as stated in the answer, would be, that 
Nehemiah Wyman conveyed to the defend- 
ant, land worth, as the answer admits, $1,900, 
in payment of a debt of about ?400; and 
though the defendant agreed he would, if 
possible, pay, out of the land, a debt of up- 
wards of $1,400, for which Nehemiah stood 
personally liable upon his promissory note, 
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yet the defendant was never to be called to 
account, and might keep this agreement or 
not, at his own pleasure. 

Such a transaction is not only improbable 
in itself, but, considering the relations of 
the parties to it, would be so inequitable, 
that a court of equity could not allow it to 
stand. It must be remembered that this 
land was mortgaged by Nehemiah Wyman 
by two mortgages; the first held by the de- 
fendant as executor and trustee, and the sec- 
ond in his own right; and that both were 
then payable, and the defendant had power 
to bring suits on the notes and to enter for 
condition broken, and to foreclose. Now, ac- 
cording to the answer, the equity of re- 
demption was released for no real considera- 
tion whatever; for if we take the debts due 
to the defendant personally to have been ex- 
tinguished by this conveyance, while the 
much larger debt due on the first mortgage" 
was kept alive, what did Nehemiah gain? 
He parted with land, admitted to be worth 
$1,900, to pay a debt of $400, leaving him- 
self personally liable for the debt of $1,400, 
which the defendant might pay out of the 
land, or not, as he should elect. In Russell 
v. Southard, 12 How. [53 TJ. S.] 154, the 
court had occasion to consider the subject 
of a release of an equity of redemption by 
a mortgagor to a mortgagee, and 1 set aside 
such a release, under circumstances certain- 
ly not so inequitable as this answer discloses. 
For there, the mortgagor simply got nothing 
for his release; here, according to this an- 
swer, he was subjected to a loss of $1,500, at 
the pleasure of the mortgagee. 

Looking further at these statements in the 
answer, we find the defendant declaring that 
he did not surrender or cancel the notes held 
by him as executor and trustee, because 
Nehemiah was to continue personally liable 
thereon, but that he did cancel or surrender 
the notes held by him personally; if so, it 
would have been consistent with the agree- 
ment on which the conveyance was made, 
as he states it; but the fact does not ap- 
pear to be so; all the notes remained in 
his possession, and uncancelled. This is a 
very significant fact. It is not consistent 
with the agreement to receive the deed in 
payment of some of these notes. According 
to the usual course of dealing among men 
of common prudence the retention of all 
these notes is consistent only with the hy- 
pothesis that the land was taken as security. 
I attach some importance also to the dates 
)f some of these notes. One of them, 
$4S6to/ 100 , is dated November 7th, 182S; and 
two others, one for eight dollars ™/ioo, and 
the other for fifty dollars, are dated Novem- 
ber 11, 1828, and all bear interest. It is tes- 
tified by William Wyman, and there is no 
evidence to the contrary, and it is in itself 
probable, that this conveyance was under 
negotiation for some time. The deed bears 
date on the 20th of November, 182S. If it 
was intended it should stand as a security, I 
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there 'was reason for reducing the debts to 
the permanent form of notes bearing in- 
terest, which the defendant could retain, as 
he in fact did retain them; if it was intend- 
ed to receive the deed in payment of these 
debts, it is not probable they would have 
been put into this form, pending the negotia- 
tion. 

The defendant's counsel has very forcibly 
urged the improbability that the defendant, 
who had security on the land by a second 
mortgage for his own debt, and also by a 
first mortgage for the debt due to him as 
trustee, should have been willing to enter 
into an arrangement by which payment was 
so long, and almost indefinitely, postponed, 
There is much apparent weight in this ar- 
gument; but it is lessened, on further ex- 
amination of all the circumstances. Francis 
Wyman's will was such that, the principal 
debt was to remain invested, until 1842, and 
if this was a secure investment, as it is evi- 
dent it was, its permanence was very desira- 
ble. Moreover, as the defendant himself 
states the transaction, he actually did agree 
to postpone the payment of that debt to the 
payment of his own, and to make its pay- 
ment dependent on what he might realize 
from the land, at some indefinite time, when 
he might think it proper to sell. As to his 
own debt, as well as the debt due to him as 
a trustee, it must not be forgotten that tMs 
Vas a family arrangement, and that Nehe- 
miah Wyman was poor and embarrassed, 
and had a large family. The same consid- 
erations of a rigid self-interest, which might 
be safe guides in considering the conduct of 
mere strangers, may not be so applicable to 
this case. It is testified by William Wyman 
that it was understood between the parties 
that as the defendant was to have the title, 
and consequently the power to sell, he would 
not do so without first apprizing Nehemiah. 
This duty would undoubtedly be implied by 
law if the bill states the contract truly. But 
in considering whether the defendant would 
be likely to make the agreement stated in 
the bill, it should be remembered that it gave 
him the absolute control over the property, 
•which he probably anticipated he could ex- 
ert, if it should become necessary for his own 
protection. 

The most material circumstance, in my 
judgment, in opposition to the testimony of 
the plaintiff's witnesses, is the lapse of time. 
Apart from all technical considerations 
drawn from statutes of limitation, or rules 
of law framed for 'the repose of titles, the 
lapse of time predisposes every judicial mind 
to look with disfavor on claims, and on evi- 
dence in support of them. I am sensible of 
having approached this case with such a 
predisposition. Yet, except when some rule 
of positive law interposes, or the principles 
of equity concerning acquiescence afford a 
bar to a claim, it is necessary to examine 
carefully the reasons for the delay, and the 
circumstances under which it has occurred. 
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I shall have occasion to state some of my 
views on this subject in speaking hereafter 
of the statute of limitations. But I may 
say here> that the witnesses themselves de- 
clare that Nehemiah Wyman removed in 
1S35 to a distant state; that he returned but 
'once to this part of the country, in 1840, 
four years before the land was sold; that 
he had no knowledge of the sale of the land 
till 1S51; that though the witness William 
Wyman knew of the sale of the land soon 
after it was made, when he spoke to the 
defendant concerning his brother's rights, 
the defendant informed him the right was 
barred by the statute of limitations, and he 
credited the assertion. These statements 
are not improbable in themselves, and they 
go far to explain the silence of these per- 
sons. Though I cannot say it is perfectly 
satisfactory, it is so far sufficient that in 
considering their evidence upon the main 
points of the case, I do not think much is 
to be detracted from its weight, by reason 
of Nehemiah's having omitted to make ear- 
lier claim. 

It is further urged that William Wyman, 
who acted as scrivener in this transaction, 
was well acquainted with the forms of such 
business, and that Nehemiah Wyman having 
executed mortgages previously, must also 
be supposed to have known that a written 
defeasance ought to be given, and it is ask- 
ed, why was it omitted if a mortgage was' 
really intended. The defendant put this 
same question to Nehemiah Wyman on his 
cross-examination. He was asked "If there 
was understood between you and said Bab- 
cock any defeasance to the deed of Novem- 
ber 20, 1828, why was not said defeasance 



reduced to writing." His answer is: 



'It 



was a confidential transaction between three 
brothers, and we all well understood the 
same, and for what intent the deed was 
made. The deed was intended and under- 
stood by us three, to operate as a mortgage, 
but being a transaction between brothers, 
we did not think it necessary to be so par- 
ticular in setting forth the rights of the re- 
spective parties, never anticipating that 
there would be any difficulty in a settlement 
between Mr. Babcock and myself." There 
is a fact in the case which strongly cor- 
roborates this statement, that a defeasance 
was omitted upon a mutual confidence. then 
subsisting between these parties. In April, 
1826, Nehemiah Wyman executed a mort- 
gage to the defendant to secure a negotiable 
note for twelve hundred dollars, payable in 
one year from its date, with interest. The 
real object was to secure future advances. 
These papers having been prepared by Mr. 
Tufts, a lawyer, he drew up a memorandum, 
declaring the object of the mortgage, and 
the defendant signed it, yet it appears nev- 
er to have been delivered to the mortgagor 
and was found by William Wyman, who 
produced it, in the possession of the defend- 
ant. 



In respect to the value of the land at the 
time of the conveyance, I do not perceive 
how I can avoid the conclusion, that it ex- 
ceeded considerably, the consideration al- 
leged by the defendant to have been paid 
for it. It had been purchased by Nehemiah, 
at an auction sale of his deceased father's 
estate, eight years before, for $2,272 5o/ 100j 
and the fences had been in part built anew. 
Three years previous, (in 1825,) one acre 
had been sold to Foster for $600. There is 
some evidence tending to show, that in 1S30, 
the defendant, with the concurrence of Wil- 
liam Wyman, offered to sell the iand at $200 
per acre; but this was when real property 
was much depressed in value. Both the 
plaintiff's witnesses testify that they believ- 
ed the land of much greater value than the 
consideration mentioned in the deed. This 
is matter of opinion, but the defendant pro- 
duces no witness who expresses a different 
opinion. 

I have stated, in some detail, the views 1 
have taken of the principal points involved 
in this question of fact, because I think' it 
due to the parties that I should do so. The 
results at which 1 have arrived are, that 
the account given of the transaction in the 
answer, is so unsatisfactory, and the posi- 
tive evidence of two competent witnesses is 
so far corroborated by circumstances, that 
I consider the answer overborne by their 
testimony, and that the allegation of the 
bill, that the conveyance of November, 1S2S, 
was made only as security, and not as -an 
absolute sale of the land, is made out in 
proof. 

The next question is, whether this oral 
evidence is admissible for the purpose of 
showing that a deed absolute on its face, 
was intended as a mortgage, and that the 
defeasance was omitted from mutual confi- 
dence between the parties. This question 
has been elaborately and learnedly argued 
by the defendant's counsel. I consider it to 
be settled by authority, which in this court 
is decisive. In Taylor v. Luther [Case No. 
13,786] the precise question arose. It was 
a bill to have a deed absolute on its face, 
declared to be a mortgage by force of a de- 
feasance, which the bill alleges was by parol. 
The defendant denied that the conveyance 
was intended as a mortgage, and set up the 
statute of frauds. The complainant relied 
by the bill, solely on a parol agreement for. 
his right of redemption. Mr. Justice Story, 
after stating the rule, laid down by numer- 
ous authorities, that parol evidence is ad- 
missible to show that an absolute deed was 
intended as a" mortgage, and that the de- 
feasance had been omitted, or destroyed, by { 
fraud or mistake, adds: "It is the same, if 
omitted by design, upon mutual confidence 
between the parties,"— and he proceeds to 
state the reasons, and made a decree resting 
on parol evidence only. In Jenkins v. El- 
dredge [Id. 7,266], he reaffirmed the same 
position. The cases of Conway v. Alexan- 
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der, 7 Craneh [11 IT. S.] 238; Spriggs v. 
Bank of Mount Pleasant, 14 Pet. [39 U. S.] 
201; Morris v. Nixon, 1 How. [42 XL S.] 126; 
and Russell v. Southard, 12 How. [53 U. SJ 
139, fully support the doctrine upon which 
Mr. Justice Story decided Taylor v. Luther 
[supra]. In Russell v. Southard this ques- 
tion was elaborately > argued, and the au- 
thorities were examined, and carefully con- 
sidered by the supreme court. It is true a 
memorandum in writing was given in that 
case; but the -memorandum disproved the 
allegation that the conveyance was a mort- 
gage; parol evidence was admitted to con- 
trol that memorandum, and to prove that 
it did not show the actual transaction; and 
a decree was made, declaring the convey- 
ance to be a mortgage, by force of the pa- 
rol evidence only. It was there stated to 
be the doctrine of the court "that when it is 
alleged and proved that a loan on security 
was intended, and the defendant sets up the 
loan as a payment of purchase-money, and 
the conveyance as a sale, both fraud and de- 
vice in the consideration are sufficiently 
averred and proved to require a court of 
equity to hold the transaction to be a mort- 
gage." My opinion is, that the statute of 
frauds does not afford a bar to the admis- 
sion of the parol evidence in this case.. 

The remaining questions respect the effect 
of the statute of limitations, and the foreclo- 
sure of the mortgage. The statutes of Massa- 
chusetts concerning the foreclosure of mort- 
gages can have no direct operation on the 
case, because they include only legal mort- 
gages; and no indirect effect by affording an 
analogy to be followed by a court of equity, 
if for no other reason, because there was no 
entry by this mortgage after condition broken, 
and no entry before, and holding after condi- 
tion broken, with notice of an intention to 
foreclose, as is required by the law of this 
state. The case must be considered, there- 
fore, under the rules which equity has pre- 
scribed, concerning the duration of an equity 
of redemption, and also for limiting the oth- 
er peculiar rights which belong to the com- 
plainant. In Hughes v. Edwards, 9 Wheat 
[22 U. S.] 497, the rule is thus laid down: 
"In the ease of a mortgagor coming to re- 
deem, the courts of equity have, by analogy 
to the statute of limitations, which takes 
away the right of entry of the plaintiff after 
■twenty years adverse possession, fixed upon 
that as the period after forfeiture and pos- 
session taken by the mortgagee, no interest 
having been paid in the mean time, and no 
circumstances to account for the neglect ap- 
pearing, beyond which a right of redemp- 
tion shall not be favored." And this rule is 
amply supported by authority. 4 Kent, 
Comm. 291, and cases there referred to; Dex- 
ter v. Arnold [Case No. 3,859], and cases in 
the notes. This bar is founded on the pre- 
sumption of a release by the mortgagor, 
drawn from his neglect to redeem after for- 
feiture. It is plain that it can have no ap- 



plication to a case where there has been no 
breach of condition, and nothing which can 
be attributed to the mortgagor as neglect. 

In the case at bar no time was fixed by the 
parties, after which the condition could be 
considered broken, and the right to have the 
foreclosure by lapse of time begin. The agree- 
ment charged and proved is, that the mort- 
gagee was to take possession, apply the rents, 
and profits to keep down the interest, and 
the residue towards the payment of the prin- 
cipal, and that the mortgagor might redeem 
at any time. Whether upon an application by 
the mortgagees to a court of equity upon a 
bill to foreclose the mortgage, this right to 
redeem at any time, would not have been con- 
strued to mean at any reasonable time, and 
whether after the lapse of such time, the 
court would not have lent its aid to foreclose, 
need not be determined, though I should ap- 
prehend there could be little doubt respecting 
it But mere lapse of time, unaided by any 
request to the mortgagor to redeem, or any 
notice to him that the mortgagee considered 
him in default, and was holding to foreclose, 
cannot, in this case, bar the right I should 
have no difficulty in so holding upon principle,, 
but I consider the position supported by au- 
thority. White v. Pigion, Toth. 135; Palmer 
v. Jackson, 5 Brown, Pari. Cas. 281; Orde v, 
Heming, 1 Vera. 418; Yates v. Hambly, 2 
Atk. 359. It was argued that these author- 
ities are not applicable because, in this ease, 
the debts secured by the mortgage were all 
payable, and an action might have been 
brought at any time against the mortgagor 
and he forced to pay, and that the right thus 
to sue him personally, is not even alleged by 
the bill to have been waived or suspended. 
This does not make a distinction satisfactory 
to my mind. Every mortgagor who signs a 
bond or promissory note, and secures its pay- 
ment by a mortgage, is liable to an action up- 
on it in personam, the moment it becomes 
payable; and so far as the process of the law 
may be effectual for that purpose, may be 
forced at once to pay the debt, and thus to 
redeem the land. But all this stands with an 
ordinary equity of redemption. Why not with 
this equity? On the other hand, the personal 
claim of the mortgagee may be barred by the 
statute of limitations, for six years, while his 
right as mortgagee remains good fourteen 
years longer. I think the correct doctrine 
was stated in Coggswell v. Warren [Case No. 
2,958]. 

There is another point of view in which I 
think it is not possible to sustain the bar, and 
which I consider presents the ease in its true 
light. The mortgagee entered in 182S, and he 
sold the land in 1844, to bona fide purchas- 
ers without notice, who undoubtedly acquired 
an absolute title to the lands. In other 
words, the mortgagor's . right of redemption 
was effectually destroyed by the mortgagee, 
when he had held only sixteen years, and 
while that right of redemption was, conse- 
quently, still subsisting. This act of the 
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mortgagee was done without notice to the 
mortgagor, as is admitted in the answer. Such 
a sale was a constructive fraud on the rights 
of the mortgagor, and turned his right to re- 
deem into a claim against the mortgagee per- 
sonally, for an account of the value of the 
land, and of the rents and profits. Now the 
limitation of such claims in equity is, six 
years after the discovery of the fraud by the 
aggrieved party. Here the hill charges a 
studious concealment of the sale by this mort- 
gagee, and that the mortgagor had no notice 
of the sale, and that he was in a distant state. 
The answer admits, that the defendant dealt 
with the land as his own; and though it de- 
nies intentional concealment, says, no notice 
of the sale was given to the mortgagee. The 
proof shows that the mortgagee first discov- 
ered the sale in 1831, and accounts reasonably 
for his ignorance, and for the discovery. It 
may he, that if the possession of the mort- 
gagee and those claiming under him, and the 
neglect of the mortgagor was such as to bar 
a claim to redeem, it would also bar a claim 
for an account for a constructive fraud, in 
destroying his right of redemption. But as 
the circumstances of this case would not, in 
my judgment, allow the mortgagee to set up 
his possession, if it had lasted more than 
twenty years, as a bar to a claim for redemp- 
tion, and as six years have not elapsed since 
the discovery of the claim for an account on 
the ground of a constructive fraud, I do not 
consider the statute of limitations, or any 
analogy drawn from it by courts of equity, 
affords a bar to this bill. 

My attention has been attracted to a point 
not insisted on at the bar, concerning the right 
of the complainant to maintain this bill. If 
it were not for the relation subsisting between 
the parties to the sale of the right in question, 
there might be some difficulty in maintaining 
it. Though the doctrine held by Mr. Justice 
Story on this subject would seem to be broad 
enough to cover such a purchase by a mere 
stranger. Gordon v. Lewis [Case No. 5,613]; 
Baker v. "Whiting [Id. 787]. But the ease of fa- 
ther and son has always afforded an exception 
to the general rules concerning champerty, 
and there seems to be nothing in the nature 
of the interest sold, which would on any 
other ground, preclude a court of equity from 
recognizing the title of the assignee. 2 
Story, Eq. Jur. § 1049. 

Let a decree be entered declaring the con- 
veyance of November, 1828, to have been a 
mortgage to secure the debts, the amount 
whereof is named in the consideration of the 
deed, and that at the times of the sales of the 
land by the defendant, the complainant's as- 
signor had right to redeem the same,— that 
the absolute sales and conveyances of the 
land to bona fide purchasers for valuable con- 
siderations, without notice, was a constructive 
fraud upon the rights of the complainant's 
assignor,— that thereupon he became entitled, 
as against the defendant personally, to an ac- 
count of the then value of the land, and of 



the rents and profits, and (after deducting the 
amount due to the defendant for principal 
and interest) to the payment of the balance, 
and that the complainant, as assignee, has 
succeeded to those rights; and let the cause 
be referred to a master to take the necessary 
accounts. 

[On appeal to the supreme court, the above 
decree was affirmed. 19 How. (60 U. S.) 289.] 
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Declaration in Assumpsit — Surplusage. 

1. If a count in a declaration contains suf- 
ficient averments, surplusage will not vitiate it. 

2. Goods received, which are to be sold at 
certain prices, or the goods returned on de- 
mand; if sold, and the money received, no. spe- 
cial demand need be alleged. 

3. If the action were for a failure to return 
the goods, a special demand necessary. 

At law. 

Mr. Howard, for plaintiffs. 
Mr. Erazer, for defendant. 

McLEAN, Circuit Justice. This is an ac- 
tion of assumpsit. The defendant demurs 
to the seventh and eighth counts in the dec- 
laration. The seventh count charges that 
the plaintiffs agreed to deliver to the defend- 
ant, "a certain quantity of goods and mer- 
chandise, described in certain invoices, 
amounting to the sum of nine hundred and 
twenty dollars and forty-seven cents, on con- 
signment, on terms that the defendant 
should account for all articles sold at prices 
named in said invoices, or to return and re- 
deliver said goods to the plaintiffs, when de- 
manded by the plaintiffs, without commis- 
sions." The goods were delivered to the de- 
fendant, and the declaration avers, that they 
were sold on the 1st of August, 1842, at the 
prices named in the invoices, and that the 
sum of nine hundred and twenty dollars and 
forty-seven cents, was received by the de- 
fendant. The breach alleges, that the mon- 
ey has not been paid nor the goods returned. 

The following grounds of demurrer are 
assigned: 

1. "No averment that the defendant had 
made collections from the sale of the goods." 
The declaration states, that the goods had 
been sold for the prices stated in the in- 
voices, and the money received; consequent- 
ly, there was no necessity for the above aver- 
ment. 

2. "That no special demand or request was 
made to account with plaintiffs for said 
goods or their avails." Had the goods not 
been sold, and the action were brought for a 
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failure to return them, a special demand 
must have been averred, as by the contract 
the goods were to be returned on demand 
being made. But the sale of the goods, as 
averred, rendered this demand unnecessary. 
The goods having been sold, could not be 
returned. The general request is sufficient 
for the money received. 

3. "No substantial cause of action, promise 
or undertaking, set forth in this count on the 
part of the defendant; and the breach in the 
declaration is insufficient, and not coexten- 
sive with the alleged agreement." There is 
a cause of action in the delivery of the goods 
for sale, and an allegation of their sale, at 
the prices agreed upon, and the receipt of 
the money. The breach alleges the non- 
payment of the money, or the return of the 
goods. As the goods were sold, it was not 
necessary to allege in the declaration that 
they were not returned. And this part of the 
breach t may be considered as surplusage, 
and be disregarded. The other breach cov- 
ered the contract, by averring that the de- 
fendant had not done that which, by the 
contract, he was bound to do. 

4. That the bills referred to in the count 
are not setf orth, nor the particular goods sold. 
In this respect, the count is not defective. 
A general description is sufficient. There is 
unnecessary verbiage in the count, but there 
is enough in it to sustain the action. 

The eighth count is for an invoice of goods 
sold, amounting to the sum of four hundred 
and seventy-one dollars and thirty-four 
cents, delivered to the defendant on the 
same terms as stated in, the seventh count. 
And as the eighth count is similar to the sev- 
enth, and the grounds of demurrer substan- 
tially the same as the above, they will not 
be further examined. The demurrer to both 
counts is overruled. 



Case K*o. 18,115. 

WYMAN et al. v. RUSSELL et al. 

[4 Biss. 30.7.] i 

Circuit Court, D. Indiana. Feb., 1869. 

Foreclosure— Limitation— Sale under Attach- 
ment — Recording Mortgage — Effect op Ex- 
tension on Note — Parties — Burden of 
Proof. 

1. As a general rule, mortgages cannot be 
foreclosed after the lapse of twenty years from 
the date when the cause of action accrued. 

2. Under the statutes of Indiana of 1S38, in 
a proceeding in foreign attachment where there 
was only constructive notice to the defendant, 
and where he did not appear to the action, no 
personal judgment could he rendered against 
him. In such a case, the judgment should 
have been simply for a sale of the property 
attached. And the only writ that could issue 
on such a judgment was a venditioni exponas. 
A sale on a fieri facias issued on such a judg- 
ment is void. 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



3. Under the Indiana Code of 1838, a neglect 
to record a mortgage within the prescribed 
time did not invalidate it, except as to a sub- 
sequent bona fide purchaser or mojtgagee 
whose deed or mortgage was first recorded. 

4. A mortgage was made in 1838, to secure 
notes which on their face all fell due in nine 
months thereafter. A suit to foreclose this 
mortgage was commenced in 1860. On each 
note the mortgagees indorsed an agreement to 
delay the collection of the notes for three years 
from the date of the mortgage. But these in- 
dorsements were not referred to in the mort- 
gage, nor recorded. Quaere, did this engage- 
ment thus indorsed on the notes, as between the 
mortgagee and innocent purchaser, take the 
case out of the operation of the Indiana stat- 
ute of limitation of twenty years? 

5. In a proceeding to foreclose a mortgage, all 
persons holding the equity of redemption of the 
lands or any part thereof must be made parties. 

6. In a suit by assignees of a note and mort- 
gage, if the assignment is denied it must be 
proved. 

In equity. 

Porter, Harrison & Fishback, for complain- 
ants. 

M. M. Milford and McDonald & Roach, for 
defendants. 

MCDONALD, District Judge. On the 11th 
of September, I860, the complainants, [Lean- 
der] Wyman and [Ephraim] Mariner, filed 
their bill in this ease against the defendants, 
Samuel J. Russell and Lucy his wife, Erastus 
Bond and Mary his wife, Gharles W. Thomas 
and Elizabeth his wife, Benjamin Lobock 
and Mary Ann his wife, Samuel Finny and 
Elizabeth his wife, Joseph Pool and Rachel 
his wife, Samuel Haller and Sarah his wife, 
David Neal and Lucinda his wife, Isaac Cole- 
man and Rachel his wife, Jonathan Shideler 
and Sarah C. his wife, and Othniel Williams. 
The bill charges that in 1838, the defendants, 
Russell and Gilbert, partners, executed to 
Rayner and Pond of New York three notes, 
payable respectively in five, seven, and nine 
months, in the aggregate sum of two thou- 
sand seven hundred and fifty-three dollars 
and sixty-five cents, which have never been 
paid; that to secure the payment of these 
notes at the end of three years, Russell and 
wife, on the 13th of April, 1838, executed a 
mortgage to Rayner and Pond on divers des- 
ignated tracts of land in Fountain county, 
Indiana, and on certain lots in the city of 
Milwaukee, which was recorded in Fountain 
county, Indiana, in 1841; that afterwards 
Rayner and Pond assigned the notes and 
mortgage to one Eldred, who, on the 11th 
of July, 1860, assigned them to the complain- 
ants; that no proceedings have ever before 
been instituted to collect tbem; that the 
defendants, Bond and wife, Thomas and 
wife, Finny and wife, Loboek and wife, Pool 
and wife, Haller and wife, Neal and wife, 
Coleman and wife, and Shideler and wife, 
"have, or claim to have, some interest in 
said mortgaged premises, as purchasers, in- 
cumbrancers, or otherwise; but such inter- 
est, if any, is subsequent to the mortgage." 
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The bill prays a foreclosure of the mortgage. 

Bond and -wife, and Thomas and wife, Fin- 
ny and -wife, Lobock and wife, and Shideler 
and wife have filed a joint answer to the bill. 
It substantially denies the material allega- 
tions of the bill. These defendants, in this 
answer claim title to separate portions of 
the land in Fountain county. And they aver 
that, on the 28th of April, 1838, in the Foun- 
tain circuit court, Isaac Coleman and Sam- 
uel Coleman commenced a proceeding in 
foreign attachment against said Samuel Rus- 
sell, and one John F. Russell, William B. 
Russell, Henry Russell, Othniel Gilbert, 
James BI Stewart, John Pierson, James 
Smith, Joseph Wright, and David K. Knight; 
that the writ of foreign attachment in that 
case was on the same day levied on said 
lands in said county \ that in September, 
1S30, said court rendered judgment in favor 
of the plaintiffs in that proceeding for one 
hundred and twenty dollars and twelve 
cents, and costs; that thereupon an execu- 
tion on that judgment was issued to the 
proper sheriff, commanding him to sell the 
attached lands; and on the 14th of Decem- 
ber, 1839, the sheriff sold the same on that 
execution to said Isaac Coleman and Samuel 
Coleman for one hundred dollars; that on 
the 3d of September, 1S44, the sheriff made to 
the purchasers the proper deed on said sale, 
who on the 12th of May, 1845, conveyed the 
same lands to one William Baldwin, Elias 
Butler, and Lewis C. Wilson for one thou- 
sand six hundred and forty-eight dollars, 
"under whom these defendants hold, and 
claim title, to said lands as innocent purchas- 
ers for valuable consideration"; that the 
notes in question, as they appear in the rec- 
ord of the mortgage, were due more than 
twenty years before the commencement of 
this suit, and therefore these defendants 
plead the statute of limitations; and that 
all the persons under whom these respond- 
ents hold said lands were, equally with the 
defendants, innocent purchasers, and togeth- 
er with them have, ever since the 14th of 
December, 1839, been in the quiet possession 
of these lands, and have made valuable im- 
provements on them, without the assertion 
of any claim to them under the mortgage, 
and therefore the defendants insist that the 
complainants' claim is stale and inequitable, 
and should not be allowed. To this answer 
there is a general replication. The defend- 
ant, Russell, has filed an answer admitting 
the facts stated in the bill. 

The cause is now submitted for final de- 
cree on the bill, answers, exhibits, and evi- 
dence. The mortgage and notes are in evi- 
dence; and in all respects the bill describes 
them correctly. The mortgage appears to 
have been acknowledged December 9, 1838, 
and recorded in Fountain county, April 5, 
1841. On the back of each of the notes, 
there is the following indorsement: "For 
value received, we hereby agfte to defer the 
payment of the within note three years from 



this date, interest being paid annually. Da- 
ted April 13, 1S3S. Rayner & Bond." But 
these indorsements, though of the same date 
as the mortgage, are not referred to in it, 
nor recorded. The defendants produce in ev- 
idence an authenticated transcript of the at- 
tachment proceedings referred to in their 
answer. And it proves substantially the 
averments in the answer relating to those 
proceedings. By this transcript it appears 
that the Fountain circuit court ordered a sale 
of the attached lands. But neither the writ 
under which the sale was effected, nor the 
sheriffs return thereto, appears in the tran- 
script. The clerk who made the transcript, 
however, certifies thus: "Which said execu- 
tion and return appear to have been lost— 
which said execution by the records of the 
court was issued for said sum of one hun- 
dred dollars and twelve cents, and fifteen dol- 
lars and ninety-eight cents, costs accrued." 
The sheriff's deed to the purchasers under 
his said sale is also in evidence. It is dated 
September 3, 1S44. After reciting the judg- 
ment in attachment, as* above stated, this 
deed says that a writ on said judgment was 
issued to the sheriff commanding him that, 
"of the goods and chattels, lands and tene- 
ments of the" defendants in the attachment 
suit, "found in his bailiwick he should cause 
to be made" the judgment," &c. Thus the 
deed describes a fieri facias, and not a ven- 
ditioni exponas. Indeed, this conveyance 
and the transcript taken together plainly 
indicate that the writ was a common fieri 
facias. Moreover, this deed makes no ref- 
erence to the writ of foreign attachment; 
and by its terms it would seem that the 
lands 4 were sold in solido, and not in par- 
cels. 

The respondents, by divers deeds of con- 
veyance, unnecessary to be here particular- 
ly noted, prove a chain of title from the 
purchasers at the sheriff's sale down to 
them. And I see no defect in this chain 
of title if the first link in it— the sheriff's 
deed— is valid. Still, allowing for the pres- 
ent that it is, the question would remain, 
which lien should prevail, that of the at- 
tachment proceeding or that of the mort- 
gage? The mortgage was executed on the 
13th of April, 1838; and the suit in foreign 
attachment was commenced April 28, 1838. 
The mortgage lien was therefore the older. 

But was this older lien defeated by the fail- 
ure to record the mortgage till April 5, 1841? 
At that time, the Indiana statute provided 
that mortgages should be "recorded within 
ninety days after the execution thereof;" and, 
if not so recorded, that they should "be ad- 
judged fraudulent and void against any sub- 
sequent purchaser or mortgagee for valuable 
consideration" unless such mortgage should 
"be recorded before the proving and recording 
of the deed under which such subsequent pur- 
chaser or mortgagee may claim." Code 1838, 
312. Now, the mortgage in question was re- 
corded before 'the sheriff's deed was executed. 
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It is plain, therefore, that the omission to re- 
cord the mortgage 'till 1841 would not, under 
this statute, defeat its priority over a sheriff's 
deed which was executed in 1844. Therefore 
the neglect to record the mortgage in time is 
of no avail to the defendants. 

But, even if the sheriff's deed had beeen re- 
corded before the mortgage was, it could not 
defeat the mortgage, unless it was a valid 
deed. To make it such, it must be supported 
by a valid judgment and a valid execution. 
Armstrong v. Jackson, 1 Blackf . 210. 

In this case, there was a valid judgment. 
The transcript, indeed, shows that there was 
a personal judgment for one hundred and 
twenty dollars and twelve cents; and this 
was undoubtedly void; because it was render- 
ed in a proceeding in foreign attachment, by 
default on a mere newspaper notice, against 
defendants who were not residents of the 
state, and who never appeared to the action. 
But another portion of that judgment is valid, 
namely, so much of it as ordered a sale of the 
lands which Were attached. On this order a 
proper writ might undoubtedly have been is- 
sued. But what was the proper writ? cer- 
tainly not a fieri facias. Beyond question, the 
only proper writ was a venditioni exponas. 
Was the writ on which the sheriff made the 
sale in question a venditioni exponas? Un- 
fortunately the writ is lost. But the sheriffs 
deed describes no such a writ. As we have 
already seen, both it and the transcript de- 
scribe a fieri facias. And an agreement be- 
tween the parties on file admits that "said 
writ and sheriff's return thereof are substan- 
tially in accordance with the facts recited in 
the deed." According to this the sale was 
made under a fieri facias; and it was there- 
fore void; and the deed was and is conse- 
quently void. 

But, though the respondents are not entitled 
to claim anything under the sheriff's deed, 
still is not the staleness of the complainants' 
demand such that a court of equity ought not 
to decree in their favor? 

The mortgage was executed April 13, 1838. 
On its face, it purports to have been made to 
secure three notes then existing, and falling 
due respectively in five, seven, and nine 
months. On the face of the mortgage, there- 
fore, it would seem that all these notes were 
due on the 13th of January, 1839. The bill 
was filed September 11, 1860, more than twen- 
ty-one years after the debt was due. To meet 
this difficulty, the complainants insist that, by 
the indorsements on the notes already refer- 
red to, they really did not fall due till the end 
of three years after the execution of the mort- 
gage; and therefore the statute of limitations 
did not begin to run against their claim till 
January 13, 1842. Possibly this fact saves the 
case from the operation of the statute of limi- 
tations; though I doubt it. Perhaps it might 
as between the holders of the mortgage and 
the makers of it; but it is more questionable 
as between the holders and the respondents, 
who were ignorant of the agreement to extend 



the time of the payment of the notes, and 
who appear by the evidence to have purchas- 
ed the land in good faith, and to have been 
long in quiet possession of it and made valu- 
able improvements on it. However, in ISoz, 
under my predecessor in office, so much of the 
answer as sets up as a defense the lapse of 
time was excepted to by the complainants as 
being an improper way of setting up the bar 
of the statute of limitations. The judge then 
sustained the exception and ordered the part 
of the answer thus excepted to to be stricken 
out. It has not indeed been expunged; but I 
think I must not regard it as a part of the 
answer. But this is not very important in 
view of other points hereafter to be consider- 
ed. 

It is in evidence that the lands in question, 
since the mortgage was made and before the 
commencement of this suit, have passed 
through many hands, been subdivided into 
small lots, and sold to divers purchasers, who 
for many years past have occupied them as 
their own and improved them; and that sev- 
eral of these purchasers, though within the 
jurisdiction of this court, have not been 
made parties to this suit. Certainly they are 
necessary parties. And till they are made 
parties the complainants cannot have a decree 
of foreclosure. In such a ease, the court 
might indeed order the case to stand over till 
all the necessary parties are brought in. But, 
as no motion to that effect has been made, and 
as there is a fatal objection to a decree for 
the complainants resting on the insufficiency 
of the evidence, I will not of my own motion 
make such an order. 

The complainants sue as assignees of the 
notes and mortgage in question. The answer 
denies the assignments of them. Under these 
circumstances the burden devolved on the 
complainants to prove the assignments as al- 
leged in the bill. On this point there is no 
evidence whatever. And this circumstance 
is fatal to a recovery by the complainants. 
The bill is dismissed without prejudice at the 
complainants' costs. 

NOTE. Where creditors have allowed the 
statute to run against their debts, it runs also 
against the security for the debt; and where 
the creditors for whose benefit an assignment 
was made delay asserting any claim to the trust 
funds until the debts intended to be secured are 
barred by the statute, it becomes the duty of the 
trustee, after such lapse of time, to refuse to pay 
the debts, and a court of equity will refuse to 
enforce the trust. Gibson v. Rees, 50 111. 384. 

For the general statement of the doctrines of 
limitations to mortgages, consult 2 Washb. Real 
Prop. (3d Ed.) 174. The purchaser from a 
mortgagor may avail himself of the statute in 
the same manner as the mortgagor might have 
done. McCarthy v. White, 21 Cal. 495; Coster 
v. Brown, 23 Cal. 142; T^ord v. Morris, 18 Cal. 
482. The period from which the statute begins 
to ran is the breach of the condition of the mort- 
gage. Rodman v. Hedden, 10 Wend. 498; 
Powell v. Smith. 8 Johns. 249; Odlin v. Green- 
leaf, 3 N. H. 270. 

In case of judgment by default, only con- 
structive notice (being had on the defendant, the 
property attached is alone liable. Conn v. Cald- 
well, 1 Gilman, 531; Boswell v. Dickerson [Case 
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No. 1,683], And a special execution will, in 
Illinois, issue for the sale of the attached prop- 
erty. But If the defendant appear or is served, 
the judgment is in personam, and the plaintiff, 
can have an execution generally and also a 
special one for the sale of the property. Conn v. 
Caldwell, supra. The general rule is that all 
persons interested in the mortgaged property, 
are necessary parties to a suit of foreclosure, 
and this includes all entitled to redeem. 1 
Daniell, Ch. PI. & Prac. 212 et seq. 

At common law an indorsee of a promissory 
note is bound to prove the indorsement in the 
ordinary mode like any other handwriting, and 
that it was made by the person by whom it pur- 
ports to have been made, and when the indorse- 
ment is special, that the indorsee is the per- 
son described in it. . 3 PhiL Ev. ISO. And in 
Illinois, where by statute the assignee in an 
action upon an nssignable instrument is not 
bound to prove the assignment or signature un- 
less they are put in issue by a verified plea, the 
statute is held to apply only to cases where the 
declaration is upon the instrument. When it is 
offered in evidence under the common counts the 
common law rule still obtains. Hall v. Free- 
man, 59 Til. 54. 
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WYNN v. WILSON et al. 

[Hempst. 698.] a 

Circuit Court, D. Arkansas. March 26, 1855. 

Application" fok Injunction— Notice— Defences 

at Law — Enjoining Judgment at Law 

—Negligence of Attorney 

1. Notice should be given to the adverse par- 
ty or his attorney, of the time and place for 
moving for an injunction. 

2. If a defendant omits to make his defence 
at law, equity will not afford him relief on the 
same grounds. 

3. Mere negligence in an attorney, unaccom- 
panied by fraudulent combination or conniv- 
ance, is not sufficient to -arrest a judgment at 
law. 

[Cited in Rogers v. Parker, Case No. 12,018; 
Downs v. Allen, 22 Fed. 810.] 

Application for injunction on bill in chan- 
cery, to the Hon. PETER V, DANIEL, Asso- 
ciate Justice of the Supreme Court of the 
United States, at chambers, in Washington 
City. The bill alleged, that on the 22d 
April, 1854, Samuel S. Wilson, son of James 
H. Wilson, recovered judgment for two thou- 
sand nine hundred eighty dollars and forty- 
six cents; that on 10th of June, 1854, exe- 
cution issued on the judgment, that the mar- 
shal levied on certain slaves; that the com- 
plainant [William Wynn] gave a delivery 
bond, which had been forfeited, and that 
execution was about to be issued thereon, 
unless prevented; that the judgment was 
rendered on two notes, assigned by James 
H. Wilson to his son, Samuel S. Wilson; that 
these notes, in an arrangement and eompro- 
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mise between the complainant and said 
James H. Wilson, had been paid and satis- 
fied before the assignment, but were not de- 
livered up; that complainant employed 
counsel to defend the suit, but such counsel 
failed to make defence, and judgment was 
rendered against him by default; that at the 
time of the rendition of said judgment and 
suing out process thereon, the plaintiff was 
dead, and the process of the court thus 
abused, and praying for injunction and gen- 
eral relief. No notice was given of the in- 
tended application for an injunction. The 
bill was duly verified. 

A. Pike and E. Cummius, for complainant. 
George C. Watkins and George A. Galla- 
gher, for defendants. 

DANIEL, Circuit Justice. 1. By the act 
of congress of 1793, § 5 (1 Stat. 334), it is de- 
clared that no writ of injunction shall be 
granted in any case, without notice to the 
adverse party or to his attorney, of the time 
and place of suing for the same. And this 
provision has been sanctioned as long since 
as the case of New York v. Connecticut, 4 
Dall. [4 U. S.J 1, and applied to injunctions 
granted by the supreme court, as well as to 
those that may be granted by a single judge, ' 

2. Again, it is a rule perhaps without an 
exception, that whenever a defendant, in a 
suit at law, is possessed of a defence of 
which he may avail himself in the action, 
he cannot, after waiving or omitting that de- 
fence, invoke the aid of a court of equity for 
relief, upon the same ground, nor upon any 
others which he might have asserted at law. 

3. It is believed that mere negligence of 
an attorney, unaccompanied by fraudulent 
combination or connivance, has never been 
deemed a sufficient reason for equitable in- 
terposition to arrest a judgment at law. If 
the judgment in question was in truth ob- 
tained in behalf of a man who was dead at 
the time, that judgment is merely void, and 
may be quashed by summary proceedings, 
upon notice and proofs, by which all acts in 
virtue of a judgment ipso facto void, would 
fall to the ground. If the death of the plain- 
tiff at law was known to his attorney, or the 
officer of the court when entering that judg- 
ment, or when suing out process therefor, 
such acts would constitute an abuse of the 
authority of the court such as should be 
strongly disapproved and promptly set aside. 
They could create no rights in the plaintiff's 
representative, nor in any person pretending 
to claim under the Judgment. 

Upon the principles herein stated, the in- 
junction prayed for in this case, as made by 
the bill, must be denied. 

The application was renewed at the April 
term of the circuit court, 1855, before the 
same judge. RINGO, District Judge, hav- 
ing been of counsel did not sit, and notice 
of the application was waived. It was now 



WYNNE (Case No. 18,117) 



[30 Fed. Cas. page 752] 



stated and shown in the bill that the assign- 
ment of the notes to the plaintiff, in the suit 
at law, was fraudulent, and done to enable 
*■ the said James H. Wilson to cheat and de- 
fraud complainant; and the particular facts 
constituting the fraud were set out and spec- 
ified. Upon the second application the in- 
junction was granted, bond and security giv- 
en and approved, and a writ of injunction 
ordered to issue, which was done accord- 
ingly. 
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In re WYNNE. 

[Chase, 227; i 9 Am. Law Reg. (N. S.) 627; 4 

N. B. R. 23 (Quarto, 5); 2* Am. Law 

T. Rep. Bankr. 116.] 

Circuit Court, D. Virginia. May, 1868. 

Bankrupt Proceeding — Deed of Trost— Valid- 
ity — Change of Securities — Knowledge of 
Insolvency Act of 1S67— Time of Taking Ef- 
fect—Landlord's Lien. 

1. A mortgage or other conveyance made as 
a security for a debt evidenced by a note or 
word, will operate as a security for the same 
continuing debt, though the evidence of it be 
changed by renewal or otherwise. 

2. But if one deed of trust be executed as a 
substitute for a preceding one, the former will 
at once cease to have any validity or effect. 

3. An assignee takes the property in the same 
plight in which it was held by the bankrupt 
when his petition was filed, subject to such liens 
or incumbrances as would affect it if no adjudi- 
cation in bankruptcy had taken place; but the 
assignee represents the rights of creditors as 
well as the rights of the bankrupt; and any 
lien or incumbrance which would be void for 
fraud as against ereduors, if no petition had 
been filed or assignee appointed, will be equally 
void as against the general creditors represent- 
ed by the assignee. 

[Cited in Harvey v. Crane, Case No. 6,178; 

Re Lake, Id. 7,992; Phelps v. Sellick, Id. 

11,079; Re Smith, Id. 12,990; Edmondson 

v. Hyde, Id. 4,285; Re Duncan, Id. 4,131; 

St. Helen Mill Co., Id. 12,222; Re Baker, 

Id. 762; Curry v. M'Cauley, 11 Fed. 368; 

Taylor v. Irwin, 20 Fed. 617.] 
[Cited in brief in Edwards v. Entwisle, 2 

Mackey, 47. Cited in Southard v. Benner, 

72 N. Y. 428.] 

4. When the question is as to the effect of a 
proceeding instituted on the same day on which 
an act affecting the validity of such proceed- 
ing was passed, the precise time at which the 
act became a law may be properly inquired into. 

[Cited in Salmon v. Burgess, Case No. 12,262; 
American Wood Paper Co. v. Glen's Falls 
Paper Co., Id. 321a; Maine v. Gilman, 11 
Fed. 216.] 

5. Though the bankrupt act purports to have 
been approved March 2, 1867, yet, as that day 
was Saturday, and it did ift fact embrace Sun- 
day and Monday, the bankrupt act did not be- 
come a law until the latter day. 

6. Consequently, a deed of trust which was 
recorded on March 2, 1867, is not avoided by 
the bankrupt act [of 1867 (14 Stat. 517)]. 

7. Nothing in the thirty-fifth section of the 
bankrupt act affecting a deed, it may well be 
doubted whether, if the bankrupt act have been 

i [Reported by Bradley T. Johnson, Esq., and 
here reprinted by permission.] 



approved before the recording of it, its effect 
would have been altered. 

8. It seems that as the Virginia statute 
against fraudulent conveyances avoids all deeds 
of trust as to creditors until and except from 
the time they are duly admitted to record, the 
assignee in bankruptcy would receive the ben- 
efit of that statute, and would take the property 
free from all claims under such deeds. 

[Cited in Curry v. M'Cauley, 11 Fed. 368; 
Johnson v. Patterson, Case No. 7,403.] 

9. It cannot be held that all mortgages or oth- 
er securities not expressly included in the first 
clause of the second general proviso in the four- 
teenth section of the bankrupt act are inval- 
idated by that act. To hold such to be the law 
would give to the act an ex.post facto operation. 

10. A deed of trust is made on December 8, 
1866, and is recorded March 2, 1867. The re- 
cording of the deed can not be held to be an act 
of bankruptcy, that being altogether the act of 
the party. So far as the grantor is concerned, 
whatever consequences flow from his act, must 
attach to tbe act of making the deed on De- 
cember 8, 1866. 

[Cited in Cragin v. Carmiehael, Case No. 3,- 
319; Pattee v. Coggeshall, Id. 11,322; Har- 
ris v. Exchange Nat. Bank, Id. 6,ll9; Re 
Oliver, Id. 10,492; Clark v. Hezekiah, 24 
Fed. 667; Laughlin v. Calumet & C. C. & 
D. Co., 13 C. C. A. 6, 65 Fed. 445.] 

[Cited in brief in Gilbert v. Vail, 60 Vt. 263, 
14 Atl. 543.] 

11. Nor is it to be regarded as a deed executed 
on the day of its recordation, and therefore as a 
deed creating a preference on that day, as 
against creditors. 

12. It is as much the policy of the bankrupt 
act to uphold liens and trusts when valid, as it 
is to set them aside when invalid. 

[Cited in Darby v. Boatman's Sav. Ins., Case 
No. 3,571.] 

13. It seems that knowledge that a party is 
embarrassed in carrying out his business for 
want of means, is not sufficient to fix on a gran- 
tee in a trust deed knowledge of his insolvency, 
if he fully believed that his property is more 
than sufficient to pay all his debts. 

[Cited in Goldsworthy v. Roger Williams Nat. 
Bank, 15 R. I. 591, 10 Atl. 635.] 

14. No lien can be acquired or enforced by 
any proceeding in a state court commenced aft- . 
er petition is filed in bankruptcy, though in 
eases where jurisdiction has been previously ac- 
quired by state courts of a suit brought in good 
faith to enforce a valid lien upon, property, such 
jurisdiction will not be divested. 

[Cited in The Raleigh, Case No. 11,539. Fol- 
lowed in Re Bowne, Id. 1,741. Cited in 
Markson v. Heaney, Id. 9,098; Olney v. 
Tanner, 10 Fed. 108.] 

15. A lien is given to a landlord, of a high and 
peculiar character, by section 12, c. 128, Code 
Va. (Ed. 1868). 

[Followed in Re Bowne, Case No. 1,741.] 

16. The landlord's lien under that statute, is 
given by the statute, independently of proceed- 
ings by distress warrant, or attachment, which 
are remedies, in ease of a bankrupt, superseded 
by the effect and operation of the bankrupt act. 

[Cited in Re Trim, Case No. 14,174; Re But- 
ter, Id. 2,236; Bailey v. Loeb, Id. 739. Fol- 
lowed in Re Bowne, Id. 1,741.] 

[Appeal from the district court of the Unit- 
ed States for the district of Virginia.] 

Wynne executed a deed of trust in August, 
1866, to secure certain debts due to Enders, 
Paine & Williams, and this deed was at the 
time of its execution delivered to the latter, 
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but never recorded "by them. Afterwards, 
in December, 1866, Wynne made another deed 
for the benefit of the same parties to secure 
the same debts as were secured by the un- 
recorded deed of August, which deed was 
likewise delivered to the qui trusts and held 
by them until Saturday, March 2, 1S67, when 
it was recorded at their instance at four 
o'clock p. m. The congress had during the 
preceding session been considering the bill 
entitled "An act to provide a uniform sys- 
tem of bankruptcy," and its sittings termi- 
nated by law on Monday, March 4, 1887, at 
noon. It appears from the statutes at large, 
that the bankrupt bill became a law by ap- 
proval of the president on Saturday, March 
2, 1867, while the official records of the con- 
gress shows that the sitting of March 2 ex- 
tended through Sunday, March 3, until Mon- 
day, March 4, at noon, and that the fact of 
the president's approval of the bill was com- 
municated to the senate after nine forty a. 
m. Monday. In this state of doubt as to 
when the law went into operation, Wynne 
was adjudicated a bankrupt on the petition 
of Wheelwright, Mudge & Co., on June 8, 
1867, and June 10, ten days after, Haxall, 
the landlord of Wynne, levied a distress by 
warrant for rent in arrear on the goods on 
the premises, and on July 18, of- the same 
year, he levied another distress by warrant 
on the same goods for rent which would be- 
come due on January 1, 186S, the law of Vir- 
ginia allowing disfraint for rent whenever 
due during the current year of the tenancy, 
under certain circumstances. Whereupon 
the contention arose between the general 
creditors who claimed that the Enders, 
Paine & Williams trust deed was void, being 
contrary to the provisions of the bankrupt 
law, and that Haxall could acquire no lien 
by virtue of a distraint made after the ad- 
judication of bankruptcy, and consequently, 
as they asserted, there being no liens on 
Wynne's property, it must all be divided 
equally. The trust deed creditors claimed 
that they held a lien dating from August, 
1866, or at least from December, 1866, and 
that it could in no wise be affected by the 
bankruptcy law, for the reason that the 
deed was valid in itself, and the law was not 
in fact passed until Monday, March 4, 1867, 
notwithstanding the official statute book 
stated that it had passed on Saturday, March 
2, and the landlord asserted that his lien 
for rent by the law of Virginia was prior to 
all other liens, and that it was as perfect 
and complete without . distraint as with it, 
and therefore he was entitled to be first 
paid, even if his distraint was void because 
made after the adjudication of bankruptcy. 
On this state of the case, Johns, the as- 
signee of Wynne, filed his petition in the 
district court for instructions as to the dis- 
tribution of the funds in his hands, from 
whence the cause came up to be heard in 
this court. 
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©uld & Carrington, for deed of trust cred- 
itors. 
Page & Murrey, for landlord. 
John Howard, for general creditors. 

Ould & Carrington, for deed of trust cred- 
itors. . 

This case comes before the court on the ap- 
plication of John Johns, Jr., assignee of Charles 
H. Wynne. In view of the conflicting claims 
upon the property of the bankrupt, the as- 
signee asks for instructions, from the court as 
to the priorities of the litigating parties. The 
indebtedness of Wynne, by the deed of the 
deed of trust creditors, existed as early as 
August, 1866. In that month a deed of 
trust was made to secure them, though that 
deed was never recorded. A subsequent 
deed was made on December 8, 1866, which 
was recorded on March 2, 1867. The deed 
of August, 1866, as well as that of Decem- 
ber, 1866, was a preference in favor of cer- 
tain creditors, which it was competent for 
Wynne to make, under the well-settled law of 
Virginia. This is not disputed by the other 
side. It could not be under the repeated deci- 
sions of the courts. Even if "the grantor was 
in failing circumstances or insolvent, such a 
preference could have been made. But at 
the time of the deed of August, 1866, no one 
pretends that Wynne was in failing circum- 
stances or insolvent. His difficulties came 
upon him after that time. Under the well- 
settled law of Virginia, the renewal of a note 
is only an extension of credit for the former 
debt, and if the first note is secured by a 
deed of trust, the renewal note is also se- 
cured by the same deed, even if there is no 
express provision as to renewals. See Farm- 
ers' Bank v. Mutual Assur. Soc., 4 Leigh, 69. 
The real date, therefore, of the preference in 
this case in favor of Enders, Paine & Wil- 
liams is August, 1866, and not December, 
1866. And if the circumstances of the party 
making the conveyance become a material 
inquiry in this case, his condition in August 
would be the test. So if the knowledge of 
the preferred creditors is a material point, 
then the information they had in August 
when they accepted the preference, would 
be the real subject of inquiry. In other 
words, the preference in this case was not 
given in December, 1866, but in the August 
preceding, and the deed of trust of Decem- 
ber was but a continuation and renewal* of 
the preceding preference. The reason why 
the deed of August was not recorded, and 
why another deed was prepared and subse- 
quently recorded, is fully explained in the 
answers of Enders and Paine, and not sub- 
stantially controverted. According to our 
view of the case, it is not material whether 
the preference was made in August or De- 
cember, as we hold that in either case it was 
valid. But in some of the aspects presented 
by the other side, it may become material 
to determine the true date of the preference, 
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and in that view we insist that the true d&te 
is August, 18G6. We trust we will subse- 
quently show that a preference does not de- 
pend upon an act of recordation, and that it 
is as fully made without recordation as with 
it. The answers of the several deed of trust 
creditors set forth under oath that they had 
the most perfect faith and confidence in the 
ability and solvency of said Wynne at the 
time of execution of the said deeds, and at 
the time that the deed of December S was 
recorded, and that they were at liberty at 
any time to record the said deeds. The rea- 
sons why the deed was not recorded are set 
forth. We submit that there is nothing in 
the proofs in this case to controvert these 
answers. But we hold that even if this is 
not the fact, their creditors are entitled to 
the lien of the conveyance in their favor. 
If the facts are in accordance with these an- 
swers, of course the case is with these deed 
of trust creditors. The first material in- 
quiry is, whether the deed of December, 
1866, is avoided by any provision of the 
bankrupt act. 

We admit that there is one class of con- 
veyances which are avoided by the provi- 
sions of the bankrupt law, whether they are 
made before or after the passage of the 
bankrupt act They are those conveyances 
named in the fourteenth section of that act: 
"All the property, conveyed by the bankrupt 
in fraud of his creditors * * * shall in 
virtue of the adjudication in bankruptcy, 
and the appointment of his assignee, be at 
once vested in such assignee." Judge Mc- 
Donald, in the case of Bradshaw v. Klein 
[Case No. 1,790], thus accurately states the 
law: "On the whole, I conclude that an 
assignee in bankruptcy may maintain an ac- 
tion to set aside fraudulent conveyances 
made by the debtor before he is adjudged a 
bankrupt, and even before the bankrupt act 
was passed, provided the person to whom 
the transfer was made was a party to the 
fraudulent intent, or received the transfer 
without valuable consideration." But in or- 
der to bring the case within this fourteenth 
section, the conveyance must be fraudulent 
in fact. A mere preference by an insolvent 
debtor is not a fraud. It has never been 
so held. After the passage of the bank- 
rupt act, all such preferences are made ille- 
gal and void, it is true, but they have never 
been held to be fraudulent in fact. Hence 
Judge McDonald makes it as an essential 
ingredient of fraudulent conveyances, that 
there should not only be a fraudulent pur- 
pose on the part of the grantor, but that the 
person to whom the transfer was made was 
a party to the fraudulent intent, or received 
the transfer without valuable consideration." 
Now, there is no pretense that Enders & Co. 
were parties to any fraudulent intent, or 
that they received the transfer without val- 
uable consideration. The transaction was 
the same that at that time was occurring 
daily in every county in the state to wit, a 



bona fide indebtedness, and a deed of trust 
to secure the creditors. 

Nor was this deed of trust obnoxious to any 
other provision of the bankrupt act. The 
thirty-fifth section only reaches frauds on the 
bankrupt law, and therefore can only refer to 
preferences made after the passage of the act. 
Judge McDonald, in the ease already cited, 
so expressly decides. He says that while the 
fourteenth section refers to conveyances 
which are fraudulent under state statutes, 
and which may therefore extend to acts done 
before the passage of the bankrupt law, the 
thirty-fifth section only relates to acts which 
that section denounces, and that therefore it 
can only refer to preferences made after the 
passage of the act. The most cursory read- 
ing of the section, must satisfy any one that 
such is its meaning. The acts denounced are 
\ those "made in fraud of the provisions of this 
act," or done "with a view to prevent his 
property from coming to his assignee in bank- 
ruptcy, or to prevent the same from being dis- 
tributed under this act" How could such 
phi-aseology possibly apply to an act done or 
a conveyance made before the passage of the 
law? How could a conveyance be made 
"with a view to prevent his property from 
coming to his assignee," before any law was 
passed authorizing an assignee? How could 
a conveyance be "made in fraud of the pro- 
visions of an act," before that act was pass- 
ed? How could a conveyance be made "with 
a view to prevent his property from being 
distributed under this act," before there were 
any provisions of law enacted, regulating dis- 
tribution? Moreover, this thirty-fifth section 
only makes preferences void, where the credit- 
or has reasonable cause to believe the debtor 
insolvent. This is utterly denied by the cred- 
itors, and is, we submit, not proved by the 
testimony. But even if this is not so, the 
case would not be altered. But it is contend- 
ed that as the deed of trust .was recorded on 
March 2, that being the day of the approval 
of the bankrupt act, such recordation is with- 
in the meaning and scope of the thirty-fifth 
section. It is alleged that as the act was ap- 
proved on March 2, 1867, it brings within its 
scope any and every act done on that day. 
We will examine this position hereafter in the 
argument, and at present confine ourselves to 
the discussion of the very narrow question, 
whether the recordation on March 2 of a deed 
previously made, is denounced by the thirty- 
fifth or any other section of the bankrupt act. 
The statement of such a position, shows its 
utter absurdity. The only acts denounced 
by the thirty-fifth section are attachments, 
payments, pledges, assignments, transfers, 
and conveyances. Does the recordation of a 
security come under either one of these heads? 
Is it an attachment, or a payment, or a 
pledge, or an assignment, or a transfer, or a 
conveyance? Is it even a preference? Cer- 
tainly not. The preference, the assignment, 
the transfer, the conveyance, was made in De- 
cember previous, and as we have before 
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shown, is not within the scope of the thirty- 
fifth section. In other words, this thirty-fifth 
section does not impose any penalty upon the 
recordation of a conveyance, but does impose 
a penalty upon the making of the conveyance 
under a given state of facts. Its purpose and 
intent were to prevent the debtor from mak- 
ing assignments under certain circumstances, 
from and after the passage of the a.ct The 
deed of trust was no more of an assignment 
or conveyance after it was recorded, than it 
was before. It was just as much a prefer- 
ence or conveyance on December 8, 1866, as 
it was on March 3, 1867, after its record. Re- 
cording neither makes nor unmakes an in- 
strument. It only renders void certain acts 
of the debtor, and does not relate to any act 
to be done by the creditor. If it had been 
the purpose of congress to render void an 
act already done— if it had been its intent to 
prevent a creditor from recording a deed al- 
ready executed, there would have been some 
explicit mention of such purpose and intent 
on the face of the act. 

The force of the argument that the thirty- 
fifth section only refers to the acts of prefer- 
ence on the part of the debtor is so keenly 
felt, that the opposing counsel have been com- 
pelled to take the position that the recording 
of the deed by the creditor is an act of the 
debtor. The extraordinary ground is taken 
that a creditor records a deed given in his 
favor, by virtue of a verbal irrevocable power 
of attorney. If this position was correct, it 
would not meet the ease, for the thirty-fifth 
section not only relates to some acts of the 
debtor, but particularly specifies what they 
are. It must be a payment, pledge, assign- 
ment, transfer, or conveyance. If the record- 
ing of a deed by a creditor is in law and fact 
the act of the debtor, is it such a particular 
act as is named in the section? Is it a pay- 
ment, pledge, assignment, transfer, or convey- 
ance? Certainly and clearly not. So that if 
the opposing counsel were to succeed in main- 
taining their point, it would amount to noth- 
ing, unless they further showed that the act 
of recording a deed was either a payment, 
pledge, assignment, transfer, or conveyance. 
But it is not true that the act of recording 
a deed by a creditor is the act of the debtor. 
The theory of the power of attorney is alto- 
gether fanciful. We might with just as much 
reason and propriety hold that a customer 
who pays to a merchant ten dollars for a bar- 
rel of flour, gives him an irrevocable power 
of attorney to buy a coat with the money, and 
that the investment of such sum in that 
way by the merchant to cover his own back, 
was the act of the customer. If the gravity 
of the case will allow the expression, we say 
that the position is ridiculous. The creditor 
in such a case is not the agent or attorney of 
the debtor. The interests of the two parties 
are adverse, which can never be the case in an 
agency or attorneyship. If a creditor has not 
the right to record a deed for his benefit, it 
is because he has contracted not to do so, and 



not because he has no such power as the 
agent or attorney of the grantor. In the pres- 
ent case, the evidence is plenary that the deed 
of trust creditors had the right to record the 
deed at any time, and that when they did rec- 
ord it, it was done as their act and not as 
that of Wynne. In the discussion of this mat- 
ter we have assumed, for the sake of the 
argument, that the recordation was after the 
bankrupt act went into operation. But is 
such the fact? It is in evidence that the deed 
was recorded about four o'clock on the after- 
noon of March 2, 1807. The congressional 
term expired by limitation of law at high 
noon on Monday, March 4, 1867. The 3rd 
was Sunday, dies non. It is well known that 
under such a state of facts, the president at- 
tends the night session of Saturday for the 
purpose of approving the laws then enacted. 
"We understand that the bankrupt act of 1867, 
after having' been made the subject of con- 
ference, passed late on Saturday, and was ap- 
proved many hours after the time of the re- 
cording of Wynne's deed. Nay, it is well 
known that all laws approved by the presi- 
dent bear date one day before they are 
announced as approved to the house in which 
they originated, except in the special case to 
whieh we have referred, when the president 
attends the night session of congress. It is 
the well-known practice of the presidents to 
examine ordinary legislation of congress on 
the night of the day on which the bills are 
delivered to him, and if they meet his approv- 
al to endorse that approval on them, as of the 
date of that day. They are then regularly 
on the following day reported to congress, but 
bear date the preceding day. Probably not 
one act in a thousand has beeen endorsed 
with an approval before four o'clock in the 
afternoon of the day on which it appears to 
Jhave been approved. In the light of these 
facts, we call your honor's attention to In re 
Richardson [Case No. 11,777]. Mr. Justice 
Story there held that the time of the day at 
which an act was approved might be inquir- 
ed into, and if the fact appeared that a trans- 
action took place before that hour, though 
on the same day, it was not affected by the 
act. He further held that if the matter was 
in doubt, and if it did not afiirmatively ap- 
pear whether the act was approved before the 
transaction occurred, the actors in the trans- 
action should have the benefit of the doubt. 

We now propose to examine this case in 
the worst possible light for the deed of 
trust creditors, and will take it as an ad- 
mission, for the sake of the argument (al- 
though the proofs show otherwise), that 
Wynne was in failing or insolvent circum- 
stances in August and December, 1S66— that 
he knew that fact— that the deed of trust 
creditors knew that fact, that Wynne was 
insolvent when the deed of trust was record- 
ed, that the deed of trust creditors knew that 
fact also as well as Wynne, and that the 
date of the record of the deed of trust was 
subsequent to the approval of the bankrupt 
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act We propose to show by the clearest 
and most abundant authority that even un- 
der such a state of facts, the deed of trust 
creditors are entitled to have the lien of their 
deed enforced. 

Nothing is more clearly settled as law in 
all the states, than that an unrecorded con- 
veyance or assignment is good as between 
the parties to the instrument and their rep- 
resentatives. It is so by virtue of the eon- 
tract between the parties. To use the lan- 
guage of the books, "it results from con- 
tract." This is a fundamental principle of 
the law, growing out of the expressed writ- 
ten stipulations of the parties, and upon 
which the very statutes which provided oth- 
erwise as to creditors and purchasers with- 
out notice, are based. Hence, the statute 
of "Virginia recognizes this doctrine in pro- 
viding for the protection of creditors and 
purchasers. "Every deed of trust, convey- 
ing real estate or goods and chattels, shall 
be void, as to creditors and subsequent pur- 
chasers for a valuable consideration with- 
out notice, until and except from the time 
that it is duly admitted to record." With- 
out such a provision in the law, by virtue 
of the contract" between the parties to the 
deed, the conveyance would be good as 
against creditors and purchasers, even be- 
fore or without being recorded. If there 
was any doubt about this elsewhere, it is 
well settled in Virginia, by repeated deci- 
sions and by the concessions in reported 
eases, that as between the parties to a con- 
veyance and their representatives, it is per- 
fectly valid and effectual. Glazebrook's 
Adm'rs v. Ragland's Adm'rs, S Grat. 332; 
McCIure v. Thistle's Ex'rs, 2 Grat. 182. 
Even the recitals in an unrecorded deed are 
evidence against the grantor and all claim- 
ing under him. Wiley v. Givens, 6 Grat. 
277. In Johnston v. Slater, 11 Grat. 321, the 
court of appeals says: "Registration is not 
necessary between the parties to a deed; 
that it is not necessary as against volun- 
teers or purchasers with notice." 

If the doctrine of the opposite side be true, 
we are thrown into singular absurdities. 
On their theory, if Wynne had made a con- 
veyance between December 8 and March 2 
to another party having notice of the deed 
of December 8, and before March 2 had 
recorded it, such conveyance would have 
been valid against the assignee. But yet 
such conveyance would not be valid against 
the grantees in the deed of December, be- 
cause of the notice. On the theory of the 
opposite side, we would then have this ab- 
surd state of affairs— to wit, Enders & Co. 
would have a valid deed as against the 
subsequent purchaser with notice, but not 
valid as against the assignee; while on the 
other hand the deed to the subsequent pur- 
chaser with notice would be valid against 
the assignee. When a doctrine leads to such 
absurd conclusions as these, we may rest 
very sure that the reasoning upon which it 



is based is vicious. We therefore take it as 
a matter beyond respectable controversy, 
that the beneficiaries of an unrecorded deed 
have a lien as against the grantor and his 
representatives, which will be enforced in 
any court of equity. 

We now proceed to discuss the character 
and quality of the estate which vests in 
the assignee by virtue of the bankrupt law, 
and especially to consider what are his 
rights, where a deed of trust was made be- 
fore the passage of the bankrupt act, but 
not recorded until after such passage. The 
fourteenth section of the bankrupt act de- 
fires the rights of the assignee. He has 
"all rights in equity, choses in action, and 
all the bankrupt's rights of action for prop- 
erty or estate, real or personal, and for any 
cause of action which the bankrupt had 
against any person, arising from contract, 
and all his rights of redeeming such prop- 
erty or estate, with the like right, title, 
power, and authority to sell, manage, dis- 
pose of, sue for, and recover or defend the 
same, as the bankrupt might or could have 
had, if no assignment had been made." The 
rights of the assignee, and the quantum of 
his interest in the estate of the bankrupt are 
learnedly discussed in the leading case of 
Winsor v. McLellan [Case No. 17,887]. That 
was the ease of an unrecorded mortgage of a 
vessel. The vessel was sold by the assignees, 
and the question was, whether the funds 
should be paid to the general creditors or to 
the mortgagees. Judge Story, in his opin- 
ion, uses the following language: "Now the 
principle has been long established, that the 
assignee in bankruptcy does not stand in the 
position of a purchaser, nor even in so favor- 
able a position as an individual creditor may 
stand. The assignee in bankruptcy takes the 
property of the bankrupt, in cases unaffected 
by fraud, in the same plight and condition 
that the bankrupt himself held it, and sub- 
ject to all the equities which exist against 
the same in the hands of the bankrupt." In 
the same case, he says, when referring to the 
legal effect of the unrecorded mortgage: "In 
the view which I take of the matter, the bill 
of sale took effect as a mortgage, at the 
time of the execution and delivery thereof 
to the trustees on December 9, 1841." In 
Parker v. Muggridge [Id. 10,743] Judge Story 
uses the following strong language in refer- 
ence to mere equitable liens, arising from con- 
tract, to wit: "The plaintiffs have an equi- 
table hen and a superior title to the property 
over the assignee and the general creditors; 
and the assignee must take the property of 
the bankrupts for the general creditors, sub- 
ject to this hen and superior title. The case 
of Dale v. Smithwick, 2 Vern. 151, is strong- 
ly in point, as to the nature and obligation of 
a contract of this sort to create an equitable 
lien or trust in property. In Legard v. 
Hodges, 1 Ves. Jr. 477, Lord Thurlow said, 
that it was an universal maxim, that wher- 
ever persons agree concerning a particular 
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subject, in a court of equity, as against the 
party himself, and any claiming under him, 
voluntarily, or with notice, it raises a trust. 
The cases of Ex parte Copeland, 3 Deac. & 
G. 199, Ex parte Prescott, 1 Mont. & A. 316, 
and Ex parte Flower, 2 Mont & A. 224, es- 
tablished that the same rule prevails in bank- 
ruptcy; and that the property will be follow- 
ed and affected with the trust in the hands 
of the assignees, in the same manner and to 
the same extent, as it would be in the hands 
of the bankrupt. We all know that in bank- 
ruptcy, the assignee takes only such rights 
as the bankrupt himself had, and is subject 
to the like equities." 

In Fletcher v. Morey [Gase No. 4,8G4], 
which was the case of an 'equitable lien 
against certain shipments, Judge Story says: 
"Now, before proceeding to the points more 
directly in judgment, it is proper to remark, 
that it is a perfectly well settled principle 
in equity, that the assignee in bankruptcy 
takes the property and rights of the bank- 
rupt in the same plight and condition, and 
with all the equities attached thereto, in the 
same manner as the bankrupt himself held 
them. I recollect at present but one excep- 
tion to the doctrine, and that is in the case 
of fraud. The general rule was laid down 
by Lord Hardwicke in Brown v. Heathcote, 
1 Atk. 160, and it has constantly been ad- 
hered to ever since. I need not cite the au- 
thorities at large. Many of them will be 
found referred to in a recent opinion, which 
I had occasion to deliver in the case of 
Mitchell vl Winslow [Case No. 9,673], at the 
last October term of the circuit court at 
Portland." 

This, then, being the established principle, 
the first question which arises in the case is, 
whether there is any equitable lien, or right, 
or claim, under the agreement, which ought 
to be enforced specifically in equity against 
the shipments made to and for Messrs. Read 
& Co., or the proceeds thereof, so far as 
they can be distinctly traced in the hands of 
the assignee; and upon this point I enter- 
tain no doubt whatever. In equity, there 
is no difficulty in enforcing a lien or any 
other equitable claim, constituting a charge 
in rem, not only upon real estate, but also 
upon personal estate, or upon money in the 
hands of a third person, whenever the lien 
or other claim is a matter of agreement, 
against the party himself, and his personal 
representatives, and against any persons 
claiming under him voluntarily, or with no- 
tice, and against assignees in bankruptcy, 
who are treated as volunteers; for every 
such agreement for a lien or charge in rem, 
constitutes a trust, and is accordingly gov- 
erned by the general doctrine applicable to 
trusts. 

After enforcing this view by a citation of 
authorities, Judge Story proceeds: "Assum- 
ing that the state courts have no power .to 
enforce the lien or equitable claim or charge, 
arising under the present agreement, it is 



still capable of being specifically enforced in 
this court under its general equity jurisdic- 
tion, as well as under its particular jurisdic- 
tion conferred by the bankrupt acts. It is 
a valid agreement between the parties, and 
not prohibited by the laws of Massachusetts." 
Further in the same case, he says: "But I 
take it to be clear, that not only liens, but 
mortgages of personal property are perfect- 
ly good and supportable between the par- 
ties, and against creditors, where there is 
no fraudulent intent, and the possession re- 
mains in the owner or mortgagor of the prop- 
erty, and is consistent with the deed and the 
arrangements made between parties. There 
is a strong line of authorities, that in cases 
of sales of personal property, conditional or 
absolute, the transfer or conveyance is not 
void, even though the possession remains 
with the vendor, if that possession is con- 
sistent with, and a part of the arrangement 
intended by the parties in the transfer or 
conveyance. So that the possession of the 
property by Messrs. Read & Go., in the pres- 
ent case, is not, in my judgment, a badge of 
fraud, or against the policy of the law, or 
in any manner to be deemed inconsistent 
with the just rights of their creditors; and 
therefore the agreement is binding and valid 
to give a lien or equitable charge upon the 
property in the hands of the assignee, fit to 
be enforced in the present suit." 

In Mitchell v. Winslow [supra] Judge Sto- 
ry says as follows: "The present is a ques- 
tion between the assignee of a bankrupt, 
acting for the benefit of all the creditors, 
and the mortgagee, claiming title under his 
mortgage; and it arises upon a petition, par- 
taking of the character of a summary pro- 
ceeding in equity, and not in a suit at the 
common law, or governed by its principles. 
Now, it is most material to bear in mind, 
under this aspect of the case, that is a well- 
established doctrine, that (except in cases of 
fraud) assignees in bankruptcy take only 
such rights and interests as the bankrupt 
himself had, and could himself claim and as- 
sert at the time of his bankruptcy; and con- 
sequently, they are affected with all the eq- 
uities which would affect the bankrupt him- 
self, if he were asserting those rights and 
interests." This was expressly laid down by 
Lord Hardwicke in Brown v. Heathcote, 1 
Atk. 160, where he said: "The ground that 
the court goes upon is this, that assignees of 
bankrupts, though they are trustees for the 
creditors, yet stand in the place of the bank- 
rupt, and they can take in no better manner 
than he could. Therefore, assignments of 
choses in action for a valuable consideration, 
have been held good against such assignees." 
The same doctrine was recognized by his lord- 
ship in Jewson v. Moulson, 2 Atk. 417. Sir 
William Grant, in Mitford v. Mitford, 9 Ves. 
" 87, said: "I have always understood assign- 
ments from the commissioners, like any other 
assignment by operation of law, passed his 
(the bankrupt's) rights, precisely in the same 
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plight and condition as he possessed them. 
Even where a complete title vests in them, 
and there is no notice of any equity affecting 
it, they take subject to whatever equity the 
bankrupt was liable to. This shows they are 
not considered purchasers for a valuable con- 
sideration, in the proper sense of the words. 
Indeed a distinction has been constantly 
taken between them and a particular as- 
signee for a valuable consideration; and the 
former are placed in the same class, as vol- 
untary assignees and personal representa- 
tives." The same doctrine was held by Lord 
Thurlow in Worrall v. Marlar, reported in Mr. 
Cox's note to 1 P. Wins. 459. It has ever 
since been firmly adhered to, and has been 
fully recognized at law, in cases of bank- 
ruptcy. 

We might multiply authorities upon this 
point indefinitely. We, however, do not deem 
it necessary, after so distinguished an au- 
thority as Judge Story has pronounced, the 
doctrine to be "well established." Now, if 
the assignee "can take only such rights and 
interests as the bankrupt himself had," and 
which the bankrupt "himself could claim and 
assert at the time of his bankruptcy," it be- 
comes material specially to inquire what 
rights and interests Wynne himself could 
have claimed, against the deed of trust credit- 
ors, at the time he was declared a bankrupt. 
We have already shown by the highest au- 
thority in the state, that the deed even when 
unrecorded was valid and effectual as between 
the parties, and that Wynne could assert 
nothing against the legal effect of its pro- 
visions. Judge Story holds that even the 
equitable liens of third parties will be enfor- 
ced by a bankrupt court under its equity pow- 
ers, against an assignee. Surely, if this is so, 
a regular and formal assignment, recognised 
by the statute law, will be respected and en- 
forced. The same eminent jurist, in one of 
the cases to which we have referred, declares 
that a bankrupt court would enforce liens, 
even if there was no specific provision in the 
act requiring it Be that as it may, it is very 
certain that it is the well-established practice 
of the bankrupt courts to enforce all liens 
that exist by virtue of state laws. The bank- 
rupt act adopts the liens that are known to 
the laws of the states respectively. If a lien 
is known to the law of Virginia, which is not. 
recognized in New York, your honor will en- 
force it. For that reason we have specially 
referred to the decisions of the court of ap- 
peals, to sustain the position that an unre- 
corded deed does establish a lien as between 
the parties to the instrument. If the deed 
of trust had never been recorded, it would 
be a lien as against the grantor and those 
claiming under him. Nay, more, it would 
be good as against the whole world, except- 
ing creditors who had themselves acquired 
a lien, or purchasers without notice. No 
creditor either before or since the date of 
the recordation has acquired an adverse lien, 
nor has there been any purchase with or 



without notice. We submit, therefore, in 
every aspect of the case, that Enders, Paine 
& Williams can rightly claim their lien, and 
that the assignee should be instructed to pay 
first out of the proceeds of sale now in his 
hands, the claims secured hy the deed of 
trust 

We have not deemed it necessary to refer 
to the thirty-ninth section of the bankrupt 
act, as it relates to acts of bankruptcy, 
and only touches incidentally the matter 
of assignments and conveyances. Moreover 
in that portion which refers to conveyances 
and assignments, the provisions are identical 
with those of the thirty-fifth section and 
what we have said in relation to the latter, 
will apply with equal force to the former. 
Nor have we discussed whether Wynne was 
insolvent or contemplated bankruptcy, or 
whether the creditors knew that he was in- 
solvent. We have thought that our case 
was sufficiently strong in its legal bearings 
for us to admit, for the sake of argument, 
anything that might be claimed in those re- 
spects by our adversaries. 

Since the foregoing was written, we have 
been informed that your honor has alreadj r 
decided that a vendor's lien will be respected 
and enforced in your court. We do not 
know the name of the case, but a brief men- 
tion of the facts will doubtless bring it to 
your honor's recollection. In May, 1867, .A 
sold land to B and executed a conveyance 
to him. B executed his promissory notes for 
the unpaid purchase money, and stipulated 
that he would secure them by a deed of trust. 
He, however, neglected or refused to do so, 
and in February, 1868, went into bankruptcy. 
Your honor held in that case that the ven- 
dor had a lien for the unpaid purchase mon- 
ey, which you would respect and enforce. 
Judge Story held to the same doctrine in 
Fletcher v. Morey [Case No. 4,8(>i]. Such 
a ease is surely not as strong as the present 
one in favor of the creditors. In that there 
was no deed at all, and of course no record. 

We also call your honor's attention to the 
well-considered, opinion of Chief Justice 
Ames of Rhode Island, in the recent case of 
Stone v. King, 7 R. I. 358, in which he held 
that a trust deed, which was given without 
consideration even, and which the grantor 
delivered to the trustee, who at the grantor's 
request communicated the fact of that de- 
livery to the cestui que trust and promised 
him to record it, could be enforced against 
the grantor, although the trustee afterwards 
refused to accept the trust, and returned the 
deed to the grantor, to be cancelled, and al- 
though the deed itself was destroyed by the 
grantor. The court in its opinion said: "The 
party who makes a voluntary deed, whether 
of real or personal estate, without reserving 
a power to alter or revoke it, has no right to 
disturb it; and as against himself, it is 
valid and binding, both in law and equity." If 
this is so as to voluntary conveyances, how 
much more is it so, in regard to conveyances 
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for a valuable consideration, as in the present 
case? And now does the fanciful theory of 
a power of attorney, raised by the opposite 
side, comport with such principles as these? 
As to the doctrine that a voluntary settle- 
ment even, can not he revoked, without an 
express power of revocation reserved, see 
Villers v. Beaumont, 1 Vern. 100, and Bale 
v. Newton, Id. 464. Hare & Wallace, in 
their notes to the case of Ellison v. Ellison, 
1 White & T. Lead. Cas. Eq. marg. p. 192, 
say: "When once an instrument creating a 
valid and complete trust is duly sealed and 
delivered, the obligation is complete; the de- 
tention of the instrument by the grantor 
does not render it inoperative." These an- 
notators refer to many cases, where the deed 
was not only never recorded, but where the 
grantor kept ^possession of the instrument; 
yet as against the grantor and all parties 
claiming under him, the deeds were enfor- 
ced. In the present case, the deed was ac- 
tually delivered to the creditors. Of course 
it will be borne in mind that the deed was 
executed prior to the passage of the bank- 
rupt law, and that under the law as it then 
existed, would have been enforced by the 
law of Virginia. All such instruments have 
been since declared (if made after the pas- 
sage of the bankrupt act by an insolvent) to 
be in fraud of the bankrupt law. It would 
be more proper phraseology to say "in viola- 
tion" of the bankrupt law, because the act 
expressly makes such a preference by an in- 
solvent, an act of bankruptcy. If not made 
by an insolvent, such preferences still hold. 
Even if made by an insolvent, they are not 
avoided unless the grantee or benefieiary had 
reason to believe the grantor insolvent. The 
true conclusion from all this is, that only 
conveyances made since the passage of the 
bankrupt act by an insolvent are in fraud or 
in violation of such act, and are not then 
avoided, unless the beneficiary has reason 
to know the insolvent condition of the 
grantor. A preference made since the pas- 
sage of the act, may be an act of bankruptcy, 
without at the same time being void. We 
only mean to insist that when the judges in 
interpreting the .bankrupt law, speak of con- 
veyances or preferences in fraud of the law, 
they mean only to apply such phraseology to 
conveyances made since the bankrupt act 
was adopted. They never have meant to 
say that a conveyance or preference made 
before the "act, even by an insolvent, was ei- 
ther fraud in fact, or fraud in law. So far 
from any actual or constructive fraud at- 
taching to such preferences, they were, we 
believe, in every state jn the Union, certainly 
in Virginia, enforced not only against the 
grantor and those claiming under him, 
whether the preferences were recorded or 
not, but even against creditors and purchas- 
ers without notice, unless they acquired a 
lien or possession before record. See 13 Grat. 
015, that an unrecorded deed will prevail 
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against general creditors, even after the 
death of the grantor. 

CHASE, Circuit Justice. The question in 
this case arises upon a petition of John 
Johns, Jr., assignee of Charles H. Wynne, 
an involuntary bankrupt, who asks for in- 
structions as to the order of payment of 
claims against the bankrupt estate. Wynne 
was adjudicated a bankrupt on the petition 
of Wheelwright, Mudge & Co., filed in the 
district court of the United States for the 
district of Virginia on June 8, 1S67. En- 
ders, Paine & Williams claimed to be pre- 
ferred in payment under a deed of trust dat- 
ed August, 1866, which was never recorded; 
or if that claim be disallowed, then under a 
deed of trust dated December 8, 1S36, re- 
corded March 2, 1S67. 

Haxall & Co. also insist on preference up- 
on the ground that Wynne was tenant un- 
der them of the warehouse whieh he occu- 
pied, and that under the law of Virginia, 
they as landlords had a lien for the rent due 
at the date of the petition; to enforce which 
on June 10, 1867, they sued out a distress 
warrant for two thousand one hundred and 
twenty dollars, the amount of rent then due, 
and caused the same to be levied on the 
goods then on the premises, and subse- 
quently, on July IS, 1SG7, sued out an at- 
tachment, which was levied the same day 
upon the same goods, for one thousand five 
hundred dollars, the amount of rent to be- 
come due on December 1, 1867. We will 
consider the claim to preference on payment 
advanced on behalf of Enders, Paine & Wil- 
liams, and we must say at once that so far 
as this claim is founded on the deed of Au- 
gust, 1866, it can not be admitted. It is 
doubtless rtrue that a mortgage or other con- 
veyance made as security for a debt evinced 
by a note or bond will operate as security 
for the same continuing debt, though the 
evidence of it be changed by renewal or oth- 
erwise. [Farmers' Bank v. Mutual Ins. Soc, 
4 Leigh, 69.] Winsor v. McLellan [Case No. 
17,SS7].2 But in this ease it is the security 
itself which has been changed, and not the 
evidence of the debt The deed of Decem- 
ber S, 1866, was executed, as it seems, in 
substitution for that of August, which there- 
upon ceased to have any validity or effect. 

The only question now to be determined is, 
therefore, whether or not the deed .of De- 
cember created a lien upon the property de- 
scribed in it, which the assignee of the bank- 
rupt must satisfy before applying any of 
its proceeds to the claims of the general 
creditors. And it is to be observed that the 
deed is not condemned by the thirty-fifth 
section of the bankrupt act, which avoids 
all assignments and other modes of prefer- 
ence made or attempted by insolvents, or 
persons in contemplation of insolvency, 
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within four months before the filing of the 
petition in bankruptcy, or in case the person 
to be benefited has notice of the intent with- 
in six months before such filing. The deed 
in question was not made within either lim- 
it of time. It need not, therefore, be here 
considered whether either period could begin 
to run till after the passage of the act. If 
the deed is to be treated as void or inoper- 
ative as against the assignee by operation 
of the act, it must be because of effect of 
that clause of the fourteenth section, which 
provides that "all the property conveyed by 
the bankrupt in fraud of his creditors," 
"shall in virtue of the adjudication of bank* 
ruptcy and the appointment of the assignee 
be at once vested in such assignee." "We do 
not doubt that the assignee takes the prop- 
erty in the same plight in which it was held 
by the bankrupt when his petition was filed 
([Winsor v. MeLellan, supra]; 2 Bradshaw 
v. Klein [Case No. 1,790]), subject to such 
liens or incumbrances as would affect it if 
no adjudication in bankruptcy had taken 
place; but it is to be remembered that the 
assignee represents the rights of creditors 
as well as the right of the bankrupt, and 
that any lien or incumbrance which would be 
void for fraud as against creditors, if no pe- 
tition had been filed or assignee appointed, 
will be equally void as against the general 
creditors represented by the assignee. In re 
Richardson [Id. 11,777]; Oarr v. Hilton, 1 
Curt. 230 [Case No. 2,436]. 

This is what the act means when it vests 
in the i assignee, "all property conveyed in 
fraud of creditors." It does not make any 
conveyance or incumbrance fraudulent. It 
simply clothes the assignee with the entire 
title, notwithstanding such conveyance or 
incumbrance, and makes it his duty to in- 
voke the proper jurisdiction to annul the 
fraudulent proceedings. And it may be re- 
marked further that, except to this extent, 
the bankrupt act has no influence upon this 
case, so far as the deed of trust is concerned. 
Much was said in argument concerning the 
effect of the record of this deed upon March 
2, 1887; and it was strenuously urged that 
the deed was avoided by the effect of the 
act which purports to have been approved 
on that day. But we entirely concur with 
Mr. Justice Story, in thinking that where the 
question is as to effect of a proceeding insti- 
tuted on the same day on which an act af- 
fecting the validity of such proceeding was- 
passed, the precise time at which the act be- 
came a law may be properly inquired into. 
See Winsor v. Kendall [Case No. 17,886]. 
And in this we think ourselves warranted 
also by the reasoning of the supreme court. 
Gardner v. Collector, 6 Wall. [73 XL S.] 511. 

Now, it is in proof that the deed of trust 
was recorded about 4 p. m. March 2, 1867; 
and it appears from the senate journal of 
the session during which the act was passed 
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that the day denominated March 2, in the 
journal, and in the approval of the statute 
by the president, consisted in fact of Satur- 
day, March 2, of Sunday the third, and of 
Monday the fourth, until noon; and it ap- 
pears further that the bill which afterwards 
became the bankrupt law was not enrolled 
and delivered to the proper committee, to be 
presented to the president for his signature, 
until after the recess, which ended at 7.30, 
p. m. on Sunday, and was not reported to the 
senate as actually signed by the president 
until after 9.40, a. m. on Monday. Senate 
Journal, 2d Sess. 39 Cong. 18G6-67, pp. 432, 
458; Rev. Code, I860, p. 566, § 5. It can not 
be doubted, then, that the deed of trust was 
in fact recorded nearly two days before the 
bankrupt bill became a law; and we think 
ourselves not only warranted, on general 
principles, but bound by the constitution, to 
notice the fact thus appearing upon the pub- 
lie records. It may well be questioned, in- 
deed, whether, if the act. had been approved 
before the recording of the deed, the effect of 
the latter would have been altered. Nothing 
in the thirty-fifth section touches the deed; 
and nothing in any other except the four- 
teenth. It may be, and we think it is, true 
that if the deed had remained unrecorded 
when the petition in bankruptcy was filed 
the title of the assignee would have prevail- 
ed against any claim under the deed, for the 
assignee represents the creditors, and the 
statute of Virginia expressly declares "any 
deed of trust void as to creditors," until and 
except from the time it is duly admitted to 
record. It is not an unreasonable construc- 
tion of the bankrupt act, as we think, which 
regards it as vesting in the assignee, for the 
benefit of creditors in general, the estate of 
the bankrupt, discharged of liens or trusts 
which at the time of the petition are valid 
inter partes under the statute of the state 
in which they are claimed to exist. But we 
do not see how the mere enactment of the 
law could affect a deed previously executed. 
It is not, however, necessary to consider 
these points here. The important question 
in the case is whether under the fourteenth 
section of the bankrupt act this deed must be 
regarded as inoperative against the assignee. 
The counsel for the assignee has argued with 
muph earnestness that the deed can not be 
sustained without disregarding the implied 
effect of the first clause of the second gen- 
eral proviso of that section: "That no mort- 
gage of any vessel or of any other goods and 
chattels made as security for any debt or 
debts in good faith and for consideration, 
and otherwise valid and duly recorded pur- 
suant to any statute of the United States, or 
of any state, shall be invalidated or affected 
hereby." 

The argument is that all mortgages not ex- 
pressly saved from the operation of the act 
by this clause must be held invalid; and, 
therefore, that all deeds of trust and other 
conveyances intended as security for debts, 
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and not within the description of the mort- 
gages expressly saved, must also he invalid. 

But we can not adopt this reasoning. It 
would he going too far, we think, to hold all 
mortgages not included hy the terms of the 
description to he invalidated hy the act. The 
clause expressly saves certain mortgages, hut 
it says nothing as to the others. Much less 
does it say anything as to deeds of trust or 
conveyances of analogous character. It- 
leaves all deeds and instruments of writing 
not expressly saved to the general principles 
of jurisprudence. To hold otherwise would, 
we think, he to give to, the act an ex post 
facto operation contrary the intent of con- 
gress. And it would he quite gratuitous so 
to hold; for the rights of creditors as against 
all instruments not described in this clause 
are fully protected hy that which stands next 
In the section and vests in the assignee, for 
their henefit, all the property conveyed hy the 
bankrupt in fraud of his creditors. 

The next question in this case, therefore, Is 
whether the deed of trust "by which the sev- 
eral liabilities of Enders, Paine & Williams, 
for "Wynne, were secured, was made in fraud 
of the creditors of "Wynne. It has been 
argued that the deed of trust took effect as 
against creditors only on ilarch'2, 1867, and 
that the recording of the deed on that day 
was itself an act of bankruptcy. To main- 
tain this proposition it is necessary to show 
that the recording of the deed was the act 
of Wynne. But clearly it was no act of 
his. The deed as against him was operative 
from Its date. It was then that all his in- 
terest in the property described in it became 
vested by way of security in the trustee. It 
was then that he delivered the deed and part- 
ed with all control of it. If the beneficiaries 
were satisfied with the security afforded by 
the deed unrecorded, there was neither neces- 
sity nor obligation to record it. To record 
It was only necessary to make it a valid se- 
curity against other creditors; and it was not 
for Wynne, but for the creditors secured by 
the deed, to determine whether it should he 
recorded or not. The delivery of it for rec- 
ord was in no sense his act, but theirs. In 
no sense, therefore, can it be regarded as an 
act of bankruptcy. But it has been argued 
that as against creditors, it must he regarded 
as a deed executed at the date of the rec- 
ord, and, therefore, as a deed creating a pref- 
erence on that day, which was within four 
months of the filing of the petition. There is 
ingenuity and apparent force in this argu- 
ment. But we think there are decisive an- 
swers to it In the first place, the preference 
which the law condemns is a preference 
made within the limited time by the bank- 
rupt, not a priority lawfully gained by cred- 
itors; and we have just shown that the pref- 
erence gained by the record was not a pref- 
erence made hy the bankrupt. And, in the 
second place, the law which makes deeds of 
trusts void "until and except from" the time 
of record, clearly makes them valid at and 



from that time. And it is as much the policy 
of the bankrupt act to uphold liens and trusts 
when valid, as it is to set them aside when 
invalid. 

It is hardly necessary to add that this must 
be especially true of a trust deed created and 
recorded before the approval of the bank- 
rupt act. Was there any actual fraud in 
giving or taking the security created by the 
deed of trust? There has been no -attempt 
to maintain this. 

It has been said that Enders, Paine & Wil- 
liams, on December 8, 1866, knew that Wynne 
was insolvent, but it is not denied that they 
had a right to obtain if they could preference 
in payment under the laws of Virginia. 
They could obtain- it hy direct transfer of 
property hy deed of trust, by judgment and 
execution. Until after the passage of the 
bankrupt act, nothing but fraud in obtaining 
the preference eould invalidate it in what- 
ever mode obtained. It is not necessary to 
insist on this in the ease before us, for we 
do not think that the evidence establishes 
as matter of fact that at the date of the 
deed, or at the date of the record, Enders, 
Paine & Williams were aware of the actual 
insolvency of Wynne. They knew, indeed, 
that he was embarrassed in carrying on his 
printing and publishing business, but they 
seem to have fully believed that his property 
was more than sufficient to pay all his debts. 

On the whole, we are of the opinion that 
the deed of trust must be supported as a 
valid deed, and that the creditors named in it 
are entitled to be paid out of the proceeds of 
the property embraced in it. 

The remaining question to be considered is, 
whether at the time of the filing of the peti- 
tion in bankruptcy Haxall & Co. had any 
lien for rent upon the property of the bank- 
rupt. This is the same property which was 
conveyed by the deed of trust, and the solu- 
tion of the question just stated may he af- 
fected in some measure by the conclusion 
to which we have come in respect to the va- 
lidity of lien created by that deed. And 
in considering the question* now to be dis- 
posed of, we lay out of view the proceeding 
by distress warrant and also the proceeding 
by attachment. As we understand the bank- 
rupt act, all the rights and all the duties of 
the bankrupt in respect to whatever prop- 
erty, not expressly excluded from the oper- 
ation of the act, he may hold under whatev- 
er title, whether legal or equitable, and how- 
ever incumbered, pass to and devolve upon 
the assignee at the date of -filing of the pe- 
tition in bankruptcy. And all rights thus 
acquired are to be enforced by process, and 
all duties thus imposed are to be performed 
under the superintendence of the national 
courts. No lien can be acquired or enforced' 
by any proceeding in a state court com- 
menced after petition is filed, though in cas- 
es where jurisdiction has been previously ac- 
quired by state courts of a suit brought in 
good faith to enforce a valid lien upon 
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property, such jurisdiction -will not "be di- 
vested. Peck v. Tennessee, 7 How. [48 TJ. 
S.] 612. Whether, therefore, the distress 
warrant or the attachment he regarded as a 
proceeding for obtaining or enforcing a lien, 
each was equally unwarranted. Buckey v. 
Snouffer, 10 Md. 149. If a lien for rent ex- 
isted, it was a lien to be discharged by the 
assignee, and enforced in the United States 
court of -bankruptcy. If it did not exist, it 
could not be brought into existence by any 
proceeding whatever. 

The real question is, Were the goods on 
the premises demised to the bankrupt sub- 
ject to a lien for rent under the state law 
when the petition was filed, independently 
of any proceeding by distress or attachment? 
Liens are various descriptions, and may be 
enforced in different ways; but we think it 
sufficient to say here, what seems to us 
well warranted in principle and authority, 
that whenever the law gives the creditor a 
right to have a debt satisfied from the pro- 
ceeds of property, or before the property can 
be otherwise disposed of, it gives a lien on 
such property to secure the payment of this 
debt. And we think that a lien of this sort 
is given by the 12th section of title 41, chap- 
ter 128, of the Revised Code of Virginia, 
adopted in 18G0. It expressly prohibits any 
person having, by deed of trust, mortgage, 
or otherwise, a lien upon goods of a tenant 
on demised premises from removing such 
goods without paying to the landlord the 
rent due, and securing the rent becoming 
due, not exceeding one year's rent, and it 
further requires any officer who may take 
such goods under legal process to pay out of 
the process the rent in arrear, and deliver to 
the landlord sufficient purchasers' bonds 
for the payment of that becoming due. 

We can not doubt that this statute creates 
a lien in favor of the landlord, and a lien of a 
high and peculiar character. We have no 
concern with the policy of this legislation; 
it is upon the statute book, and the lien it 
creates must be respected and enforced. 

The validity of the deed of trust in this 
case seems to us clear, and it is not doubt- 
ed by anyone that in the absence of the spe- 
cial circumstances supposed to affect it with 
invalidity, the lien of the creditors secured 
by it would be perfect. But these creditors, 
by no process whatever, could appropriate 
these goods to the satisfaction of their debts 
without paying or securing the year's rent; 
and so of process under execution. The offi- 
cer of the law, at his peril, must pay the 
rent out of the proceeds. Would it not be 
trifling with the plain sense of words to say 
that there is a lien under the trust deed and 
a lien under the execution, but the claim 
which by law is made superior to either as a 
charge upon the goods is no lien? 

We hold in this case that the creditors in 
the trust have a lien. How can we hold that 
the landlord, whose claim under the law is 
superior to theirs, has no lien? It seems to 



us, therefore, that Haxall & Co. had a valid 
lien for the arrears of rent due and for so 
much rent to become due under the lease as. 
will make the whole amount secured equal 
to a year's rent. And we think that this 
lien is given by the statute independently of 
proceedings by distress warrant or attach- 
ment, which we regard as remedies super- 
seded by the effect and operation of the 
bankrupt act [Burket v. Bonde, 3 Dana, 209; 
Henchett v. Kimpson, 2 Wils. 140]; In re 
Pulver [Case No. 11,466].* 

In this case we do not pass upon the 
claims of Haxall & Co. upon the assignee 
for rent beyond the year during which the 
lien for the rent is given. We are inclined 
to think that he was entitled to the occu- 
pancy during the unexpired term; and that 
for the rent becoming due during that pe- 
riod Haxall & Co. would be entitled to prove 
their claim against the bankrupts as general 
creditors. 

The decree of the district court will be 
reversed, and a decree entered in conformity 
with the principles of this opinion. 
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WYTHE v. HASKELL. 

WYTHE v. COOK. 

[3 Sawy. 574.] i 

Circuit Court, D. Oregon. March 27, 1876. 

Donation Act — Title op Settler — Partition 
between Husband and Wife— Patent to Fol- 
low Certificate — Construction — Location of 
Donation. 

1. A settler under the donation act of Oregon 
acquires title to his donation from the pas- 
sage of the act or the date of his settlement; 
and the patent which issues to him upon the 
performance of the conditions upon which the 
grant was made, is only record evidence of the 
existence of such title, or of the facts out of 
which it arose. 

2. Under said act the surveyor-general had 
authority to partition the donation of a married 
settler, in equal parts as to quantity, between 
him and his wife, at any point of the compass 
he might deem expedient; but his action in this 
particular, under section 1 of the act of July 4, 
1836 (5 Stat. 107), was subject to the supervi- 
sion of the commissioner of the general land 
office. 

3. When the surveyor issued a certificate to a 
settler under the donation act, the commissioner 
of the general land office was required to issue 
a patent thereon and in conformity therewith, 
unless he found some valid objection thereto; 
and if said objection was found, it could not be 

2 [From 9 Am. Law Reg. (N. S.) 627.] 
i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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disposed of by issuing a patent so far contrary 
to the certificate, but the certificate should 
have been returned to the local office for cor- 
rection, and the patent issued upon such correct- 
ed certificate. 

4. A certificate and patent thereon, issued un- 
der said act, are parts of the same transaction 
or procedure, and may be read together for the 
pxirpose of correcting or explaining the patent, 
and where there is an absolute contradiction 
between them, the certificate must prevail. 

5. On July 28, 1853, the surveyor-general is- 
sued a certificate to William H. Willson and 
Ghloe A., his wife, for donation 44, includi t 
the site of the town of Salem, assigning therein 
"'the north half, parallel with the south line 
of the claim, to Chloe A. Willson, and the south 
half to William H. Willson," upon which cer- 
tificate, on February 4, 1862, a patent was is- 
sued, giving to said William H., "the south 
half" of said donation, and to said Ghloe A., 
"the north half" thereof: Held, that the certifi- 
cate and patent, taken together, showed that 
the partition line of the donation was a line 
running south, 70 degrees 21 minutes east, and 
parallel with the southern boundary of the 
tract, and not a due east and west one. 

At law. 

Addison 0. Gibbs, P. C. Sullivan, and Ellis 
Hughes, for plaintiff. 

J. Quinn Thornton and Joseph N. Dolph, 
for defendants. 



DEADY, District Judge. These actions 
are brought by the plaintiff [W- T. Wythe], 
a citizen of the state of California, to re- 
cover possession of lots 8 in block 64, and 6 
in block 46, situated in the town of Salem. 
He alleges that he is the owner in fee sim- 
ple of said lot 8, and. that the defendant 
[Jared] Haskell, unlawfully withholds the 
possession of it; and, also, that he is the 
like owner of the undivided two-thirds of 
said lot 6, and that the defendant, Cook, un- 
lawfully withholds the possession of the 
same. On March U, . it was stipulated by 
the parties that an agreed state of facts 
theretofore filed should stand as the special 
verdict of a jury in each case, and. that the 
court should give such judgment thereon as 
the law of the cases requires. 

By these special verdicts it is substantially 
found that on July 28, 1853, there was is- 
sued by John B. Preston, the surveyor-gen- 
eral of Oregon, a certificate numbered 20, 
under the donation act of September 27, 1850, 
fx-om which it appears that William H. Will- 
son claimed a donation under said act, num- 
bered 44, of a tract of public land, contain- 
ing 615.02 acres, known and designated on 
the surveys and plats of the United States 
and particularly bounded and described as 
in said certificate specified: "The north half 
parallel with the south line of the claim, to 
Chloe A. Willson, wife of said William H. 
Willson, and the south half to William H. 
Willson." That said William H. had proved 
"to the satisfaction of the surveyor-general," 
that his settlement on such land was com- 
menced in November, 1844, and he had re- 
sided upon and cultivated the same as re- 
quired by section 4 of said act; and that 



said facts and the evidence thereof were 
thereby certified to the commissioner of the 
general land office, "in order that a patent 
may be issued to said claimant for said tract 
of land, as required by the seventh section 
of the act aforesaid; provided, the said com- 
missioner shall find no valid objection there- 
to." 

That afterwards, on February 4, 1862, a 
patent was issued upon said certificate which 
recites substantially, that said certificate 
"has been deposited in the general land of- 
fice," and that it appears therefrom "that 
the claim of William H. Willson, and his 
wife, Chloe A. Willson, * * * has been es- 
tablished to a donation of G40 acres of land, 
and that the same had been surveyed and 
designated as claim No. 44," being parts of 
certain sections and bounded and described 
as stated in said certificate, containing 615.- 
02 acres; and then declares that the "United 
States, in consideration of the premises and 
in conformity with the provisions of the act 
aforesaid, have given and granted, and by 
these presents do give and grant unto the 
said William H. Willson the south half, and 
to his wife, Chloe A. Willson, the north half 
of the tract of land above described; to have 
and to hold the said tract with the appur- 
tenances unto the said William H. Willson, 
and his wife, Chloe A. Willson, and to their 
heirs and assigns forever, the respective por- 
tions as aforesaid." 

That the premises in controversy are with- 
in the limits of the town of Salem, and the 
exterior lines of said donation claim; that 
said claim is in compact form, as appears 
from a plat made a part of the verdict, but 
none of its exterior lines run with the car- 
dinal points of the compass; that the south- 
ern boundary runs south 70 degrees 21 min- 
utes east, while none of the other three sides 
of the claim are bounded by continuous 
straight lines; that at and before the issu- 
ing of said certificate said surveyor-general 
duly designated the portions of said donation 
accruing to the husband and the wife as 
therein mentioned; and that thereafter the 
said Willson and wife, during their lives,— 
the former having died in 1856 and the latter 
in 1874,— treated said designation and parti- 
tion as the true one. That as to the prem- 
ises in controversy, the plaintiff is the suc- 
cessor in interest of said Chloe A., and the 
defendants of said William EL, and that the 
same are situated to the south of the divid- 
ing line described in the certificate, but to 
the north of a line running due east and 
west, and dividing the donation in two equal 
parts. 

Upon these findings the question arises, 
which is the lawful line between the hus- 
band's and wife's share of the donation, a 
line running due east and west, or one run- 
ning parallel with the southern boundary of 
the claim? If a due east and west line is 
the correct one, the premises are upon the 
wife's part, and the plaintiff is entitled to re- 
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cover the possession; but, in the other case, 
they are upon the husband's half, and. the 
defendants are rightfully in possession. On 
behalf of the plaintiff it is argued that the 
action of the surveyor-general in dividing the 
donation between the husband and "wife was 
subject to the supervision and control of the 
commissioner of the general land office; and 
that the designation in the patent of the 
husband's and wife's part was an exercise 
of that supervisory power, and the final ac- 
tion and judgment of the highest authority 
over the subject, and therefore so far as the 
patent differs from the certificate in this re- 
spect, the latter is superseded and set aside. 

The defendants maintain that the action 
of the surveyor-general in making the di- 
vision between the husband and the wife is 
not subject to review, and, therefore, so far 
as the patent differs from the certificate in 
this respect it is void; and also, that the pat- 
ent and certificate are parts of the same 
transaction, the former being based upon 
and referring to the latter, and therefore 
they must be read together. 

Section 4 of the donation act, of Septem- 
ber 27, 1850 [9 Stat. 497], under which this 
donation was obtained, gave, by words of 
present grant, to a settler on the public lands 
in Oregon, before December 1, 1S50, who 
had resided upon and cultivated the same 
for four successive years, if a married man, 
sis hundred and forty acres thereof, one- 
half to himself, the other half to his wife, 
to be held by her in her own right, and pro- 
vided that the "surveyor-general shall desig- 
nate the part inuring to the husband and 
that to the wife, and enter the same upon 
the records of his office." The act also pro- 
vided (sections 6 and 7), that the settler 
should give notice of the precise tract claim- 
ed by him, and make proof of compliance 
with the act before the surveyor-general, 
who should thereupon issue a certificate, set- 
ting forth the facts in the case, and return 
the proof so taken to the commissioner of 
the general land office, when, if he "find no 
valid objection thereto, a patent shall issue 
for the land according to the certificate." 
Section 15 declares that "all questions aris- 
ing under the act shall be adjudged by the 
surveyor-general, as preliminary to a final 
decision according to law." 

The title of a settler under the donation 
act vested in him upon the passage of the 
act or the making of his settlement, if the 
former was prior to the latter, subject to the 
performance of the conditions upon which 
the grant was made. Chapman v. School 
Dist. [Case No. 2,607]; Fields v. Squires 
[Id. 4,776]; Lamb v. Starr [Id. 8,022]; Lamb 
v. Davenport [Id. 8,015]; Mizner v. Vaughn 
[Id. 9,678]; Adams v. Burke [Id. 49]. 

The patent did not pass the title to Willson 
and wife, but is only record evidence of the 
existence of their title, and the facts out of 
which it arose. The words of release and 
transfer contained in the patent are part of 



an established formula, and are only intend- 
ed to operate in cases where the government 
has some interest in the premises. They 
could be of no effect in this case, because 
the instrument shows upon its face that the 
title of the government was before vested in 
Willson and wife under the donation act. 
Therefore the patent is in law only a record 
of the previously existing rights of their 
donees. Langdeau v. Hanes, 21 Wall. [88 
U. Sj 529. 

Until the partition was made, the husband 
and wife were tenants in common of the 
whole donation. The power to make this 
partition was vested by the act in the sur- 
veyor-general, without qualification, and the 
parties had no control over it. It follows 
that he might divide it, so that an equal 
number of acres was assigned to each, by a 
line running to any point of the compass or 
parallel to any exterior line of the claim. 
But I think his action in this particular was 
subject to review. It is not declared in the 
act to be final; and by the act of July 4, 
1836 (5 Stat, 107), re-organizing the general 
land office, "all the executive duties," then 
or afterwards prescribed, by any law, touch- 
ing the disposition of the public lands or any 
private claim thereto, were made subject to 
the supervision and control of the commis- 
sioner of said office. The making of this 
partition was such a duty, and the action of 
the surveyor-general in discharging it was 
subject to the supervision and control of the 
commissioner. If he exceeded his power or 
■abused his discretion, it would be the duty 
of the commissioner to interfere and correct 
his action. Barnard's Heirs v. Ashley's 
Heirs, 18 How. [59 U. S.] 44; Castro v. Hen- 
dricks, 23 How. [64 U. S.] 443; Leroy v. 
Jamison [Case No. 8,271]. 

Besides, section 13 of the act, as above 
quoted, having declared that the decisions of 
questions arising under the act by the sur- 
veyor-general should be only preliminary, 
and section 7 having provided in effect that 
patents should not issue according to the cer- 
tificates of the surveyor-general, when it ap- 
peared to the commissioner that there was 
any valid objection thereto, both go to show 
that it was the intention of congress to sub- 
ject the action of the former to the super- 
vision and control of the latter, particularly 
in the allowing of certificates for donations, 
which, in the case of married persons, prac- 
tically included the partition thereof. Al- 
though the language in the certificate and 
patent, describing or indicating the partition 
is not the same, they are not necessarily con- 
tradictory, and therefore it does not follow 
that it was intended to correct or change the 
former by means of the latter. For, if the 
commissioner had found an objection to the 
certificate upon this point, instead of under- 
taking to correct or change it directly, he 
would, as the practice is understood to have 
been, returned it to the surveyor-general, 
with directions to change the partition; as, 
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for instance, to make it by an east and west 
line instead of one parallel to the southern * 
boundary of the claim, and then have issued 
a patent upon such corrected certificate. In- 
deed, it iS very questionable whether the 
commissioner was authorized to alter or 
modify the effect of a .certificate as to the 
partition or otherwise, by means of the pat- 
ent or in any way, except by returning the 
certificate to the local office and directing the 
desired alteration to be made in it. The 
commissioner had no power to issue a patent 
except in pursuance of law, and in this case 
the act expressly provides that "patents 
shall issue for the land according to the cer- 
tificate aforesaid;" that is, in conformity, 
with a certificate to which he had found no 
valid objection. The act does not contem- 
plate that there shall be any difference in 
the scope and operation of the certificate 
and the patent, but that the latter is based 
upon and conforms to the former. 

In the case at bar, talcing the patent and 
applying it to the plat or survey of the dona- 
tion—which was also a part of the facts or 
proceedings upon which the patent is found- 
ed, and with which it was required to con- 
form—the question arises at once whether it 
was intended to divide the donation by a 
due east and west line or a line parallel to 
its exterior north and south lines. 

The southern and northern boundaries not 
being parallel and the southern one being 
the only one that is a continuous straight 
line, the most reasonable, if not the neces- 
sary conclusion is, that if the donation is to 
be divided by a line parallel to any of its 
exterior boundaries, it must be the southern 
one. This line runs so near east and west 
that a partition upon a line parallel to it, 
might be said to give the north half to one 
party and the south half to the other. - In 
addition to this the proposition is plausible, 
that a grant of the north or south half of a 
tract of land, lying in a compact form and 
bounded on one side— the south side— by a 
continous straight line, running within nine- 
teen degrees and thirty-nine minutes of a 
due east and west course, ought in the ab- 
sence of anything showing a contrary in- 
tent, to be understood and construed as ap- 
plying to the half lying to the north or south 
of a line parallel with such south boundary. 
But it must be admitted that according to 
the primary and natural sense of the terms 
used in the patent describing the division of 
the land the partition line is a due east and 
west one. The expression— the north half 
of a tract of land— would ordinarily be un- 
derstood as the moiety which lies to the 
north of a due east and west line, and the 
south half, is the remainder or what lies to 
the south of that line. This proposition is 
self-evident and cannot be made plainer by 
argument. But if the description in the pat- 
ent of the two halves of the claim be read 
in conjunction with that in the certificate, 
the uncertainty in the patent is dispelled, 



and it becomes apparent that the donation 
was divided by a line running parallel to the 
southern boundary of the tract. 

The plaintiff insists that this cannot be 
done because the patent does not refer to 
the certificate in this particular, and for the 
reason, that all which preceded the patent is 
merged in it, and cannot now be used to 
control or affect it. The defendants insist 
that the patent refers to the certificate and 
thereby adopts it, and therefore the two 
must be read together. As has been stated, 
the patent mentions the certificate and pur- 
ports in a general way to be issued upon 
it Not only this, but it substantially re- 
cites it, except as to the division of the 
claim. Upon this point it is silent. Neither 
does it otherwise specially adopt or refer 
to the certificate. 

True the grant in the patent of the south 
and north half of the donation toWillson and 
wife, respectively, purports to be made "in 
consideration of the premises," but the 
"premises" are the preamble to the patent, 
which does not specially refer to the certifi- 
cate, or recite that portion of it which desig- 
nates the part inuring to the husband and 
the wife. The rule of law relied upon by 
the defendants, which declares that where a 
deed refers to a description of the premises 
contained in another writing, such descrip- 
tion is thereby made a part of the deed, is 
admitted. Allen v. Bates, 6 Pick. 460; Foss 
v. Crisp, 20 Pick.- 121. But it does not ap- 
pear that there is any safe ground upon 
which to rest a conclusion, that this patent 
refers to the description or designation of 
the partition given in the certificate. 

But I do not think it necessary that the 
patent should specially refer to or adopt the 
description in the certificate, to make it a 
part of it. The former is based upon the lat- 
ter, and must conform to it. If it is uncer- 
tain or insufficient in its descriptive clause, 
reference may be made to the certificate. 
They are parts of one transaction or proce- 
dure, successive but dependent and related 
steps in the progress of ascertaining and 
making an official record of a pre-existing 
fact or matter, to wit: the settlement, resi- 
dence and cultivation of the settler, Willson, 
upon the public lands, whereby he and his 
wife each became the owner in fee of a 
designated half of a compact of six hundred 
and forty acres thereof. This being so, the 
designation of the partition in the patent 
may be read and construed in conjunction 
with that in the certificate. 3 Op. Atty. Gen. 
TJ. S. 111. If they are contradictory and ir- 
reconcilable, in my judgment, the latter must 
prevail. The patent cannot lawfully issue, 
otherwise than in accordance with the cer- 
tificate. The former is only intended to be 
an amplification and confirmation of the lat- 
ter, and if it varies from it in any material 
particular, it is probably so far void. 

For the same reasons, if the description in 
the certificate should materially vary from 
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the plat or recorded survey of the donation, 
the former being based upon the latter and 
necessarily required to conform to it, the de- 
scription in the plat would prevail. 

Taking then this certificate and patent to- 
gether and reading them as parts of the 
same record, it appears first, that the sur- 
veyor-general partitioned this donation be- 
tween the husband and wife by a line run- 
ning parallel with the south line of the 
claim, and designated the half north of this 
line as the part inuring to the latter, and that 
to the south of it as the part inuring to the 
former. So far there is no difficulty in the 
matter. The certificate being deposited in 
the generxl land office, and the commission- 
er, finding no valid objection thereto, caused 
this patent to issue upon and in confirmation 
of the same. In describing the parts inur- 
ing to the husband and wife respectively, 
instead of giving the course of the partition 
line, the patent simply says the south half 
to William H., and the north half to Chloe 
A., his wife. It may be admitted that, 
strictly speaking, there can be but one north 
half of a donation, and that must be bound- 
ed on the south by a line running due east 
and west. But the patent is not speaking in 
the abstract, but the concrete, of the halves 
into which this tract had already been divid- 
ed by the surveyor-general, as appeared by 
the certificate from which it was drawn. 
The patent did not initiate the partition; it 
only confirmed and recorded one already 
made. Under the circumstances, therefore, 
it was natural, proper and convenient that 
the patent should describe the part inuring 
to the husband as the south half, meaning 
thereby the half lying to the south of the 
partition line described in the certificate. 
Relatively, the parts of the donation assign- 
ed by the patent to the husband and wife 
are the north and south halves of it. They 
are the north and south halves, because they 
are not the east and west ones. 

Reading the certificate and patent together, 
there is no other reasonable or even possible 
conclusion, but that the partition line is one 
running parallel with the south line of the 
claim. The patent is not in conflict with 
the certificate, but is only obscure where the 
other is plain. But if this were otherwise, 
it would not affect the result. Upon both 
reason and authority, I am satisfied that so 
far as a patent varies from the certificate, 
upon which it issues, it is without authority 
of law and therefore void. A patent can 
only issue upon a certificate to which no val- 
id objection is found, and therefore must, in 
the nature of things as well as by the ex- 
press words of the act, issue in accordance 
with it. If objection is found to the certifi- 
cate it cannot be corrected by the patent, 
but the certificate must be corrected and the 
patent issue upon it, and in conformity with 
it. Therefore, there can be no presumption 
that the commissioner objected to this parti- 
tion by the surveyor-general, and undertook 



to correct it by the patent, but the contrary; 
that he found it without objection, and the 
patent issued in confirmation of it. 

It appearing from the special verdict that 
the premises in controversy are, upon the 
part of the donation, assigned to William H. 
Willson, the defendants must have judg- 
ments in bar of the actions and for costs. 
As to the statement in the special verdict 
concerning the acquiescence of Willson and 
wife in the partition line named in the cer- 
tificate, I have not found it necessary to con- 
sider what, if any, effect ought to be given to 
it. 
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WYTHE v. MYERS. 

[3 Sawy. 595; 8 Chi. Leg. News, 280.] i 

Circuit Court, D. Oregon. April 10, 1876. 

Action for Possession op Land— Frivolous De 
fenses — Counterclaim for Improvements — 
"Withholding Possession— Dam ages— Si atutb 
of Limitations— Citizenship of Parties. 

1. In an action to recover the possession of 
real property, a statement in the answer of the 
grounds upon or means by which the defend- 
ant claims to be the owner of the property is 
irrelevant, and may he stricken out on motion. 

[Cited in Raymond v. Morrison (Wash.) 37 
Pac. 320.] 

2. An allegation in the answer to the effect 
that the defendant derives title to the premises 
from the administrators of W. H. Willson, it 
not appearing that said Willson was ever seised 
or possessed of the property, is frivolous, and 
may be stricken out on motion. 

3. An allegation that the administrators of 
said Willson conveyed the premises to the de- 
fendant's grantors on March 30, 1859, "in 
obedience to an order of the probate court of 
Marion county," of March 29, 1859, may he 
stricken out as frivolous and irrelevant; it not 
appearing therefrom that said order was duly 
or lawfully made, or that such court had au- 
thority to make the same. 

4. The defendant may allege in his answer 
that he is the owner of the premises in con- 
troversy, but if he couples such allegation with 
a statement of the grounds of his title from 
which it does not appear that he is such owner, 
the matter may be stricken out as sham. 

5. A counterclaim for permanent improve- 
ments should not be pleaded to the whole com- 
plaint, but only to so much thereof as to which 
it is an answer or defense; and it should allege 
the present value of said improvements, and 
that they better the condition of the property 
for the ordinary purposes for which it is used. 

6. The right to damages for withholding the 
possession of real property given by the Oregon 
Code (sections 3 J 3, 318) is equivalent to the ac- 
tion of trespass for mesne profits given by the 
common law, and includes all damages to 
which the owner is entitled on account of the 
wrongful occupation of the premises, as well 
for waste committed or suffered by the oc- 
cupant as the value of the use and occupation; 
such right is a distinct cause of action, and if 
joined with a claim for possession, should be 
separately stated. 

[Cited in Pengra v. Munz, 29 Fed. 837.] 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 8 Chi. Leg. 
News, 280, contains only a partial report] 
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7. Lapse of time short of twenty years is not 
a bar to an action to recover possession of real 
property •where the defendant claims under a 
sale by an administrator, except where the 
sale was made under section 42 o£ chapter 5 
of the Code of 1854, to pay the decedent's 
debts, and the plaintiff claims under such de- 
cedent. 

8. If a defendant wishes to contest the citi- 
zenship of the parties to an fiction in the na- 
tional courts, he must do so by plea in abate- 
ment; and such a plea, if joined to one to the 
merits, may be stricken out, but is not liable 
to a demurrer. 

[This was an -action by W. T. "Wythe 
against A. Myers.] Motion to strike out de- 
fenses. 

Addison 0. Gibbs and Ellis Hughes, fdr 
plaintiff. 

J. Quinn Thornton and W. F. Trimble, for 
defendant. 



DEADT, District Judge. This is an ac- 
tion to recover the possession of lots three 
and four and a portion of two in block nine, 
in the town of Salem, together with damages 
for withholding ' the same. The complaint 
alleges that the plaintiff is a citizen of Cal- 
ifornia, and the defendant of Oregon. The 
answer denies that the defendant is a citi- 
zen of Oregon, and in connection with such 
denial alleges that he is a citizen of Cal- 
ifornia. The answer also contains a denial 
of the ownership of the plaintiff and his 
right to the possession. It also contains the 
following pleas or defenses: (1) That the 
defendant is the owner of the premises and 
entitled to the possession of the same; and 
that he derives title thereto by sundry mesne 
conveyances from E. M. Barnum and Jesse 
M. Shepherd, to whom J. G. Willson and C. 
A. Willson, as administrators of the estate 
of William H. Willson, conveyed the same 
on March 30, 1S59, "in obedience to an order 
of the probate court" of the proper county 
made on March 29 of said year; (2) that per- 
manent improvements of the value of one 
thousand dollars have been made upon the 
premises by those under whom the defend- 
ant claims "holding the same by the title 
thus derived adversely to the claim of the 
plaintiff, in good faith;" (3) that "more than 
five years had elapsed between the com- 
mencement of this action and the time of 
.making the sale by the administrators afore- 
said on March 29, 1859," and the making of 
the conveyances by said administrators to 
said Barnum and Shepherd "in obedience to 
an order of the probate court of said Marion 
county." 

The plaintiff moves to strike out each of 
these three defenses as sham, frivolous and 
irrelevant The motion must be allowed. 
All of the first defense, except the allegation 
of ownership, is at best a mere statement 
of the evidence upon which the defendant 
relies to sustain his claim of ownership, and 
is therefore irrelevant. But so far as ap- 
pears, it is also frivolous. How a convey- 



ance of the premises by the administrators 
of William H. Willson, deceased, could vest 
or pass the title to any one is not apparent. 
It is nowhere alleged that said William H. 
ever owned or had any interest in the prop- 
erty, and it might as well be alleged that 
the defendant derived title from the man in 
the moon. But admitting that he died seis- 
ed of it, the plea does not show that the 
probate court of Marion county ever ac- 
quired jurisdiction to direct the administra- 
tors to make a conveyance. It is not even 
alleged that the order was "duly" or "law- 
fully" made. At the date of this alleged 
transaction the probate court had authority 
to order the sale of a decedent's lands to 
pay his debts, and also to order his admin- 
istrator to make a conveyance of any part 
thereof which in his lifetime he had be- 
come "bound .by contract in writing to con- 
vey." Code Or. 1854', cc. 5, 7. 

But this defense of ownership in the de- 
fendant does not state under which of these 
provisions this order was made, nor in any 
way allege or show that the court had au- 
thority to make it Standing by itself, the 
simple allegation of ownership in the defend- 
ant is sufficient and proper; but being 
coupled with what follows, it must be under- 
stood to be only such ownership as such a 
conveyance would transmit. Thus qualified, 
it amounts to nothing, and is a sham. 

The second defense is frivolous and irrel- 
evant, because it does not appear that such 
improvements are now of any value, or that 
they better the condition of the property for 
the ordinary purposes for which it is owned 
and used. Neff v. Pennoyer [Case No. 10,- 
085]. It simply alleges that these improve- 
ments cost one thousand dollars. What is 
their present value, of what they consist, 
and when they were made does not appear. 
A counterclaim for permanent improvements 
is confined to their value at the time of 
trial, and this value ought to be alleged in 
the pleading. Civ. Code Or. § 318. Besides 
this defense, although separately stated, 
does not refer to the cause of Action to 
which it was intended as an answer. Id. 
§ 72. I suppose it is intended as an an- 
swer to the claim for damages for withhold- 
ing the possession, but it professes to be in 
answer to the complaint generally. The on- 
ly excuse for this is, that the claim for dam- 
ages is stated in the complaint as if it was 
only an incident of the right to recover the 
possession. But this is an error. The right 
to recover the possession of the property 
and damages for withholding such posses- 
sion are separate causes of action, which, 
for convenience and economy may be joined 
in one complaint Id. §§ 91, 313, 318. The 
complaint also alleges that the defendant 
has unlawfully withheld the possession of 
the premises for six years, and that the 
value of the rents, issues and profits during 
that period is one thousand dollars, which he 
seeks to recover as something other and dif- 
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ferent than the five hundred dollars claimed 
as damages for withholding the possession. 
The right to damages for withholding the 
possession of real property given by Civ. 
Code Or. §§ 313, 31S, is equivalent to the ac- 
tion of trespass for mesne profits given by 
the common law, and includes all damages 
to which the owner is entitled on account of 
the wrongful occupation of the property as 
well for waste committed or suffered by the 
occupant as the value of the use pr occupa- 
tion. Such right is a distinct cause of ac- 
tion, and while it may be joined with a 
claim for possession, it should be separately 
stated. 

The third defense assumes that in any ac- 
tion to recover premises held under a sale 
by an administrator, the lapse of five years 
from the date of such sale, or a less period 
than twenty years is a bar to a recovery. 
But I am not advised that any such act 
was ever in force in this state. Under the 
Code of 1854 (section 42, c. 5) property sold 
by an administrator on the order of a pro- 
bate court to pay the debts of the dece- 
dents, could not be recovered by any one 
claiming under such decedent after a period 
of three years. But it does not appear that 
this plaintiff claims under William H. Will- 
son, whose administrators are alleged to 
have made this sale. ft As this statute of 
limitation applies only to particular cases, 
the defendant cannot claim the protection of 
it unless he brings himself within it. 

But this defense does not really allege that 
the defendants are holding under a sale by 
an administrator. The matter is character- 
ized as "the sale by the administrators afore- 
said on March 29, 1859," meaning the trans- 
action mentioned in the first defense, which 
is not therein alleged to be a sale at all, but 
simply a conveyance. Now this conveyance, 
if made by the administrators under any 
statute of Oregon, must have been made in 
performance of a contract of sale by the 
decedent in his lifetime, as provided in chap- 
ter 7 of the Oregon Code aforesaid. But as 
to this class of eases, there never was any 
special limitation short of twenty years in 
this state, that I am aware of, and none 
has been pointed out. The plaintiff also de- 
murs to so much of such answer as denies 
that the defendant is a citizen of Oregon, 
and avers that he is a citizen of California, 
because this is a plea in abatement, and 
cannot be pleaded in conjunction with a 
plea to the merits. 

At common law a party could not plead at 
the same time, in abatement and bar, to the 
same matter. 1 Chit. 491. It has been long 
held in the national courts that if the de- 
fendant disputes the allegation of citizen- 
ship in the complaint, he must do so by a 
plea in abatement, and that this must be 
done in the order of pleading required by 
the common law. Jones v. League, 18 How. 
[59 U. S.] 81. A plea in abatement cannot 
be filed with other defenses. Spencer v. 



Lapsey, 20 How. [61 U. S.] 267. But as 
these decisions are anterior to the enact- 
ment of section 914 of the Revised Statutes, 
adopting the practice in the state courts, it 
may be said that the question turns upon 
whether the pleading is allowed by the 
law of the state or not. The Oregon Civil 
Code (section 72) provides that a party may 
plead as many defenses as he may have, but 
does not prescribe the order in which they 
shall be pleaded. The most reasonable in- 
ference from this silence is that it was in- 
tended that the matter should be left as at 
common law; or, on account of such silence, 
the court being at liberty to construe the 
statute, may adopt the rule of the common 
law if deemed most convenient and promo- 
tive of justice. In Hopwood v. Patterson, 2 
Or. 50, the supreme court held that a plea 
in abatement could not be joined with a 
plea to the merits. 

In Sweet v. Tuttle, 14 N. Y. 4G8, it was 
held that the nonjoinder of a defendant 
could be pleaded with other defenses; and 
I am not aware that this decision has since 
been departed from in that state. I think 
the rule laid down by the supreme court of 
this state the better one, and I suppose 
under section 914, supra, it furnishes the 
rule for the practice in this court. 

This defense of the citizenship of the par- 
ties is one peculiar to the national courts 
and upon the question of whether it should 
be made by a plea in abatement, or a simple 
denial of the allegation in the complaint, 
the practice in. the state courts furnishes 
no guide. Under these circumstances it is 
proper to follow the rule laid down by the 
supreme court, prior to the enactment of sec- 
tion 914, supra, in Jones v. League, supra, 
and require the objection to be made by a 
plea in abatement, instead of a mere denial 
of the allegation in the complaint. In- 
deed, since the passage of the act of March 
3, 1875 (18 Stat. 470), concerning the juris- 
diction of the courts of the United States, a 
mere denial that the defendant is- a citizen 
of Oregon would be immaterial; because by 
section 1 of that act, this court has jurisdic- 
tion, if the controversy is between citizens 
of different states. It is no longer necessary 
that one of the" parties should be a citizen 
of the state where the action is brought. 

But a demurrer is not the proper proceed-, 
ing in this case. Matter pleaded in abate- 
ment with matter to the merits is deemed 
waived, and if not withdrawn, may be 
stricken from the files of the. case. The 
pleading of matter to the merits admits the 
jurisdiction, and is therefore an implied re- 
traction or withdrawal of matter already or 
at the same time pleaded in abatement. 
There is, then, nothing left to demur to. 
The matter in abatement is not demurrable, 
because the objection does not appear upon 
its face, but arises dehors the plea, by rea- 
son of the pleading of other defenses which 
are deemed to supersede it. If not actually 
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withdrawn, the convenient mode of eliminat- 
ing it from the ease is a motion to strike 
out. The demurrer is overruled. 



WYTHE (NICKLIN v.). See Case No. 10,- 
253. 



Case No. 18,130. 

WYTHE et al. v. PALMER. 

[3 Sawy. 432.] i * 

Circuit Court, D. Oregon. Aug. 20, 1875. 

conveyance by administrator — authority op 

Court— Donation Act— Title op Settler 

—Equity Pleading. 

1. The probate court of Marion county, in 
1856, had no power to authorize an administra- 
tor, generally, to convey lands in performance 
of his intestate's obligations; but only to con- 
vey specific premises upon the petition of the 
person claiming to be entitled thereto. 

2. Where a married settler under section 4 
of the donation act [9 Stat. 497], has completed 
the residence and cultivation required by the 
act, and made proof thereof, he is entitled to a 
patent for his donation, and may convey the 
same in fee simple. Per Field, Circuit Justice. 

3. Plea to bill in equity may be good in part 
and bad in part. 

In equity. 

G. Gardner and Addison C. Gibbs, for com- 
plainants. 
W. W. Thayer, for defendant 

Before FIELD, Circuit Justice, and DEADY, 
District Judge. 

DEADY, District Judge. This is a suit for 
the partition of lots 3, 4, 5, 6, 7, and 8, in 
block 44, in the town of Salem, Marion county. 
The complainants are citizens of California, 
and the defendant is a citizen of Oregon. 

The bill alleges, in substance, that the prem- 
ises are a part of the donation claim of Wil- 
liam H. Willson, a married settler on the pub- 
lic lands of Oregon, under section 4 of the 
donation act of September 27, 1850, who died 
intestate on April 17, 1856, after having, "com- 
plied with all the requirements of said act," 
and before the issue of a patent therefor, leav- 
ing his wife, Chloe A. Willson, and three chil- 
dren, including the complainant, Laura B. 
Wythe, surviving him. That upon the death 
of said Willson, the south half of said donation 
claim, comprising three hundred and eight 
acres, which had before been duly set apart 
to him, was, by virtue of said act and the 
facts aforesaid, duly vested in said widow and 
children in equal and undivided parts; and 
that the complainants, by reason of the prem- 
ises, are now seised of an undivided one- 
fourth of the lots aforesaid, and entitled to a 
partition of them. That the defendant is 
seised of an undivided three-fourths of said 
lots derived from the widow and two of the 
children aforesaid, and has received the rents 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
30 Fed. Cas.— £9 



and profits of the premises for ten years, for 
which they pray an account. The defendant 
not answering the bill, pleads in bar of it, that 
he is seised in severalty of an estate in fee 
simple in the premises. That as to 3, 4, 5, 6 
and 7 of said lots he derives title thereto by 
a sufficient conveyance of the date of March 
11, 1858, from the Wallamet University to 
whom said Willson and wife, for a valuable 
consideration, duly conveyed the same on 
December 2, 1854, after said Willson had com- 
plied with the requirements of said donation 
act. That as to said lot 8, he derives his title 
as follows: On March 31, 1855, said Willson 
and wife, for the sum of one hundred dollars, 
executed a sealed instrument whereby they 
bound themselves to make Henry B. Worden 
a good and sufficient title to said lot 8 within 
a reasonable time after they should obtain a 
title from the United States to said donation 
claim; and that after sundry assignments said 
instrument was assigned on June 13, 1857, to 
George K. Shiel. That on May 28. 1856, the 
probate court of Marion county, duly empow- 
ered J. G. Willson and Chloe A. Willson afore- 
said, the administrator and administratrix of 
said William H. Willson, "to convey and trans- 
fer lands which the said Willson in his life- 
time had obligated himself to convey"; and 
that in pursuance of said authority, said ad- 
ministrator and administratrix duly conveyed 
said lot 8 to said Shiel, who afterwards on 
April 26, I860, duly conveyed the same to the 
defendant. That the defendant entered into 
the possession of said premises in pursuance 
of said conveyances respectively, and has ever 
since held the same exclusively and adversely 
to his sole and separate use. 

The plea was argued and taken under ad- 
visement by the court. The plea of title in 
the defendant is bad as to lot 8. The probate 
court of Marion county had no power to au- 
thorize generally the administrators of Wil- 
liam A. Willson "to convey and transfer lands 
which the said Willson in his lifetime had ob- 
ligated himself to convey," but only to con- 
vey specific premises upon the petition of the 
person claiming to be entitled to such convey- 
ance. See Code Or. 1854, p. 338. Upon any 
construction, then, of the fourth section of the 
donation act, the legal title of lot 8 vested in 
the children and widow upon the decease of 
the settler, Willson. Whether the defendant 
is entitled to a conveyance of this title on ac- 
count of the instrument given by the deceased 
in his. lifetime to Worden, and the subsequent 
assignment thereof, it is not necessary now to 
inquire. 

As to lots 3, 4, 5, 6 and 7, the question 
arises, whether, upon the death of a married 
settler, under section 4 of the donation act, 
who has completed the residence and cultiva- 
tion required by the act and made proof there- 
of, but dies intestate and before a patent is- 
sues, his interest in the donation terminates, 
and the title to the same is vested, by said sec- 
tion, in equal parts in his surviving wife and 
children, unaffected by any sales or convey- 
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ances thereof made by him in his lifetime; or, 
whether said settler, being entitled to a pat- 
ent upon the completion and proof of his res- 
idence and cultivation aforesaid, is not there- 
after to be held and considered as a settler 
who could convey a fee simple in the donation, 
although he might die before the issue of a 
patent. 

Upon these questions the court being divid- 
ed; for the purpose of a decision of the case, 
the Circuit Justice is of the opinion that Will- 
son being entitled to a patent when he con- 
veyed to the Wallamet University, under whom 
the defendant holds, a decree should be en-^ 
tered dismissing the bill as to those lots, unless 
the complainant puts the plea in issue and 
contests the facts stated therein, within a time 
to be fixed by the court, and in the meantime 
the point of this disagreement will be stated 
and certified to by the judges, and entered of 
record. Rev. St. § 652. 

The plea is sustained as to lots 3, 4, 5, 6 and 
7, and overruled as to lot 8. A plea to a bill 
in equity may be good in part and bad in 
part. Story, Eq. PI. § 692; French v. Shot- 
well, 5 Johns. Ch. 562; Kirkpatrick v. White 
ICase No. 7,850]. 



Case No. 18,121. 

WYTHE v. SALEM. 

[4 Sawy. 88.] i 

Circuit Court, D. OregOD. Sept 18, 1876. 

Estoppel— Plea. Stricken Out— Plea of Former 
Judgment. 

1. A plea of estoppel by conduct, not showing 
that the defendant was ignorant of the truth of 
the matter or could not have conveniently as- 
certained the same; nor that the defendant had 
acted upon the matter claimed as- an estoppel, 
stricken out on motion of plaintiff. 

[Cited in Coos Bay Wagon Co. v. Crocker, 4 
Fed. 581.] 

2. In a plea of a former judgment in an ac- 
tion at law, it is a sufficient description of the 
cause of action in the first action to allege that 
it was identical with that stated in the com- 
plaint in the action pending. 

Addison C. Gibbs and Ellis Hughes, for 
plaintiff. 
N. B. Knight, for defendant. 

DEADY, District Judge. This is an action 
to recover possession of a block of land in the 
town of Salem, known as Marion square. 

The defendant, by its amended answer, filed 
January 21, 1876, admits that the plaintiff 
[W. T.' Wythe] is the owner of the fee in the 
premises, but denies that he is entitled to the 
possession of them. Besides the denials, the 
answer contains three separate defenses, 
namely: (1) A former adjudication; (2) A 
dedication of the premises by Chloe A. Will- 
son, the grantor of the plaintiff, to the use of 
the inhabitants of said town, forever; and 
(3) an estoppel. 

i [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 



The plaintiff demurs to the first and second 
plea, and moves to strike out the third one. 
The motion to strike out is allowed. The 
plea of estoppel is founded upon the alleged 
public declarations of Chloe A. Willson, in 
1857, to the effect that she had set apart said 
square for the use of the defendant forever, 
and alleges that the defendant, relying upon 
said declarations, improved said square in 1867 
at a cost of $500. But it does not appear but 
that the defendant knew, as well as said 
Chloe, whether such dedication had been made 
or not, or that it could not conveniently have 
ascertained how the fact was, if it had desired 
to. The plea also states that the defendant 
was in possession of the premises at the date 
of such declarations, and has been ever since; 
so that, upon its own showing, it has not 
changed its position in regard to the property 
since the making of - the same, or incurred 
any liability or expense on the faith of them, 
save the expenditure of this $500 for im- 
provements, which is probably much less 
than the value of the use and occupation of 
the premises for over twenty years. Under 
the plea of dedication, any admissions of a 
prior dedication by Chloe A. Willson can be 
considered and have such weight as under 
the circumstances they are entitled to. 

The second plea is sufficient, except that it 
contains no allegation that Chloe A. Willson 
had any interest in the premises to dedicate. 
This was stated on the argument to have been 
an oversight on the part of the pleader, and 
may be amended. 

The first plea alleges that on June 25, 1868, 
in an action brought by Chloe A. Willson 
against this defendant, in the circuit court 
for the county of Marion, "for the same iden- 
tical cause of action as that set forth in the 
complaint herein, the defendant had judg- 
ment against said Chloe A., for the perpetual 
possession of said square for the use of the 
inhabitants of said defendant, as a public 
square," which judgment is still in full force; 
and that plaintiff claims under said Chloe A. 
since the date of said judgment. 

On the argument of the demurrer, counsel 
for the plaintiff insisted that a plea of former 
adjudication must state particularly what the 
cause of action was in the prior suit, so that 
the court can see that it is identical with that 
of the present one; and that therefore it is 
not sufficient to aver, as is done in this case, 
that the cause of action is the same or iden- 
tical, but that the facts must be stated in 
detail. In support of this position counsel 
cited Heatherly v. Hadley, 2 Or. 273, in 
which it is said that "in pleading a former 
suit or action in bar, it is necessary to state 
facts showing what was the matter deter- 
mined in the former suit," and the mere con- 
elusion that they are the same is insufficient. 

In support of this opinion the court cites 
Fowler v. Halt, 10 Johns. Ill, and Logan v. 
Tallmadge, 14 Johns. 511. The first case was 
an action before a justice, and upon certiorari 
it was held that the defendant, having omit- 
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ted to plead or give notice of a former trial 
and judgment concerning the same matter, 
was therefore precluded from giving evidence 
of it at the trial of the action. But this rul- 
ing only goes to the point that a former ad- 
judication must be pleaded, and is silent up- 
on the question of what is a sufficient plea 
of such adjudication. 

The second case was a suit in equity where- ' 
in the chancellor had permitted a former de- 
cree between the same parties to be read at 
the hearing, without the same having been 
pleaded or relied on in the answer as a bar 
(2 Johns. Ch. 56); and this, Spencer, J., de- 
livering the prevailing opinion in the court of 
errors, held to be erroneous, saying: "It is 
a well established rule in equity that a plea 
in bar of a former decree must state so much 
of the former bill and answer as to show 
that the same point was then in issue." The 
case itself is authority for the rule, which is 
undoubted, that a former decree, to be avail- 
able in bar of a subsequent suit, must be 
pleaded or relied on in the answer, but how 
or with what particularity it must be plead- 
ed or stated in the answer it does not decide. 
In Story, Eq. PL § 791, it is said that, "upon 
a plea of a former decree, so much of the 
former bill and answer must be set forth as 
is necessary to show that the same point was 
in issue." But this is so on account of the 
numerous matters, involving many points and 
questions, often contained in a suit in equity 
and determined by its decree. In such a case 
it may be insufficient, as was held in Heather- 
Iy v. Hadley, supra, to simply aver "that all 
the matters and things alleged in this suit" 
have been adjudicated in a former suit be- 
tween the same parties. 

But in an action at law, a specified definite 
object is sought to be obtained on account of 
some particular wrong or neglect of duty, or 
failure to comply with an obligation on the 
part of the defendant, and the scope and 
operation of the judgment which is given 
therein is limited accordingly. Therefore, in 
pleading a former adjudication at law, it is 
convenient and sufficient to say that the 
cause of action was the same or identical 
with that set forth in -the complaint in the 
new action, or whUi some branch or feature 
of the case made in the bill if it be a suit in 
equity and the plea is only to a part of the 
bill, as often happens. In Story, Eq. PI. § 
780a, it is stated that a plea of prior judg- 
ment in the lord mayor's court on the same 
subject-matter on which the bill sought re- 
lief was held good. The plea itself is given in 
the note three to the same section, and while 
it contains some folios of introductory mat- 
ter, the essential allegation as to the identity 
of the matter adjudged and that set up in the 
bill is contained in the statement that the de- 
mands of the defendant, which are contro- 
verted by the complainant's now bill, and the 
demands of the defendant, which were estab- 
lished by said adjudication, "are the same 
and not otherwise or different." In 3 Chit. 



PI. 92S, a precedent is given of a plea of a 
former judgment, in which it is simply stat- 
ed that the plaintiff impleaded the defendant 
in a certain term, before a certain court, in a 
certain plea of trespass on the case on prom'ses 
"for the not performing the very same identi- 
cal promises and undertakings in the said 
declaration mentioned," upon which the plain- 
tiff had judgment. The plea in this case is 
substantially in the same form. It avers that 
the action brought by Chloe A. against the 
defendant was "for the same identical cause 
of action as that set forth in the complaint 
herein," and that judgment was given upon 
the merits in favor of the defendant's right 
of possession, as above stated. 

In 2 Estes, PI. 702, 715, a precedent is given 
of a plea of- "another action pending," and 
also a "former judgment," in both of which 
the allegation as to the identity of the cause 
of action is a simple averment that the pend- 
ing or former action is or was "for the same 
cause of action as that set forth in the com- 
plaint herein." 

The plea is sufficient, and the demurrer 
thereto is disallowed. 



Case Wo. 18,133. 

WYTHE v. SMITH. 

[4 Sawy. 17.] i 

Circuit Court, D. Oregon. June 14, 1876. 

Donation Act— Husband's and Wife's Interests 

— Equitable Estoppel — Running op 

Limitations — Uovektgke. 

1. The wife's share of the donation made by 
the act of September 27, 1850 (9 Stat. 496), 
was not her separate estate; and the act of 
January 20, 1852, which undertook to declare 
it so, so far as prior settlements are concerned, 
was void. 

[Cited in Elliott v. Teal, Case No. 4,396.] 

2. By virtue of the marriage the husband 
took an estate for the life of himself and wife 
in the latter/ s half of the donation claim, and 
it was not in the power of the territorial leg- 
islature to divest him of this estate, although it 
might exempt it from execution. 

[Cited in Manning v. Harden, Case No. 9,- 
043; Alexander v. Knox, Id. 170; Stubble- 
field v. Menzies, 11 Fed. 272, 274.] 

3. What 'constitutes an estoppel in pais? 

4. Equitable estoppels in pais cannot be set 
up as a defense to an action at law to recover 
the possession of real property. 

5. The Oregon statute of limitations upon . 
actions to recover real property does not run 
against a woman to whom the right to sue ac- 
crues during coverture, until the removal of 
such disability; and this, whether the action 
concerns her separate property or otherwise. 

[Cited in Stubblefield v. Menzies, 11 Fed. 27ll] 

At law. 

Addison C. Gibbs and Ellis Hughes, for 
plaintiff. 

J. Quinn Thornton and W. F. Trimble, for 
defendant. 

i [Reported by L. S. B.' Sawyer, Esq., and 
here reprinted by permission.] 
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DEADY, District Judge. This action is 
brought to recover the possession of lot four, 
in block five, in the town of Salem. The com- 
plaint alleges that the plaintiff [W. T. "Wythe] 
is a citizen of California, and the defendant 
[Jannette Smith] of Oregon; that the plaintiff 
is the owner in fee-simple of the premises and 
entitled to the possession thereof, and that 
the defendant unlawfully withholds the same 
from him, to his damage S600. 

The answer of the defendant denies all the 
material allegations of the complaint, 'except 
the citizenship of the parties, and alleges that 
she is the owner in fee of a certain described 
part of the premises, for which alone she de- 
fends. 

The answer also contains a plea of estoppel, 
to the effect that the plaintiff ought to be pre- 
cluded from alleging that he is the owner of, 
and entitled to the possession of the premises, 
because (1) that whatever claim of title the 
plaintiff has to the premises is derived through 
certain mesne conveyances from Ohloe A. Will- 
son, who, on May 7, 1852, with a knowledge 
that the premises were a part of a donation 
claim, one-half of which belonged to her in her 
own right, made no objection to the sale of 
said lot four to Joseph Smith by the trustee of 
Nancy M. Thornton, who then claimed to be 
the owner of the same by virtue of a convey- 
ance thereof by William H. Willson, the hus- 
band of said Chloe A., to said Nancy M., the 
consideration of which inured to the benefit of 
said Chloe A.; (2) that in 1852 said Smith 
sold said lot four to Joseph Holman, and f- said 
Chloe A., having a knowledge of her rights 
and of the sale," made no objection thereto, 
but acquiesced in the same; (3) that in 1853 
said Chloe A., with a like knowledge of her 
rights in the premises, represented to L. F. 
Grover that said Holman was the owner of 
said lot, and advised and encouraged said 
Grover to purchase the same from said Hol- 
man as a suitable place for a law-office, and 
that said Grover was thereby induced to make 
said purchase, and afterwards, relying upon 
such representations, expended a large sum of 
money in building a law-office on the part of 
said. lot claimed by defendant; (4) that in May, 
1856, when said Chloe A. had knowledge of 
the fact that said lot was within her half of 
said donation, said Smith conveyed the same 
to said Holman with the knowledge of said 
Chloe and -without objection on her part, and 
that, under like circumstances, said Holman, 
on December 5, 1856, conveyed the same to 
said Grover; (5) that on July 2, 1861, the de- 
fendant purchased from said. Grover, for the 
sum of $1,600, the part of said lot for which 
she now defends, with the knowledge of said 
Chloe A., and without objection on her part, 
and that she acquiesced in all said transactions 
concerning said lot up to the time of her death 
in 1875. 

The answer concludes with a plea of the 
statute of limitations; that the plaintiff, nor 
those under whom- he claims, has not been 
seised or possessed of the premises in contro- 



versy within twenty years from the commence- 
ment of the action, January 3, 1876. The 
plaintiff demurs to the whole answer, to the 
plea of estoppel and to the statute of limita- 
tions conjunctively, and to the latter sepa- 
rately. 

In support of the plea of estoppel, counsel 
for the defendant insists that the wife of a 
settler under the donation act of 1850 had a 
legal and separate estate in the portion of the 
donation inuring to her, and that therefore she 
could convey it, or by her acts in pais estop 
herself to assert her title to it, as if she were 
a feme sole. That the wife's interest in the 
donation is a legal one, there can be no doubt. 
It is granted to her by the act directly and un- 
qualifiedly, to be held by her in her own right 
No trust is declared concerning it, and no 
trustee or third person is interposed between 
her and the ownership of the property. 

By the common law which was in force in 
Oregon at the passage of the donation act, real 
property, however acquired by the wife, was 
transferred to her husband during their joint 
lives, leaving only the reversion in her. But 
in cases where the instrument or act by which 
the property was conveyed to the wife provid- 
ed that it should be for her sole or separate • 
use and benefit, equity interfered, and, while 
admitting that, by virtue of the marriage, the 
present ownership of the property passed to 
the husband notwithstanding the words of 
exclusive use to her in the deed, treated and 
held him as a trustee of the estate thus vested 
in himself for the use and benefit of the wife. 
This constituted what was called a separate 
estate in the wife. It was the creation of 
equity, and the expression "separate estate of 
a married woman" always referred to an 
equitable estate held by the husband or a third 
person in trust for her. Bish. Mar. Worn. 
§ 794 et seq. 

As has been stated, the wife's share of the 
donation was a legal estate granted to her by 
apt and ordinary words of conveyance, in 
which the husband, by virtue of the marriage, 
immediately took a freehold estate. It is not 
claimed that the donation act imposed any 
trust upon this estate in the hands of the hus- 
band, or charged his -conscience with the duty 
of administering it for the separate benefit of 
the wife, so as to make it in equity her sep- 
arate estate, unless such is the effect of the 
words, "to be held by her in her own right." 
As I understand the argument of the learned 
counsel for the defendant, it is not contended 
that these words make the property her sep- 
arate estate in equity as above described, or 
that any trust was imposed upon it in favor 
of the wife by this or any other provision of 
the donation act. But it is maintained that 
this property was in fact some sort of a "sep- 
arate estate" of the wife's, because the grant 
to her provided that it was "to be held by her 
in her own right" 

Is such the natural or possible effect of this 
phrase, or does the use of it in this connection 
manifest any intention upon the part of con- 
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gress to keep this grant to the wife out of the 
ordinary rule which gave the husband a pres- 
ent freehold in the wife's real property, how- 
ever acquired? 

A woman is said to hold property in her own 
right when she does not derive it from her 
husband; and a man is said to hold properly 
in the right of his wife when his interest in 
it arises out of his marriage with her. The 
expression is an untechnical and vague one, 
and no instance has been shown in which it 
has been used to exclude or limit in any degree 
the marital rights of the husband in the real 
property of the wife. It is not clear why the 
words were used in the donation act, and the 
probability is that, like other expressions con- 
tained in it, they were inserted without much 
consideration. My Impression is that they 
were placed in the act upon some vague ap- 
prehension that, as the whole section was first 
granted to the settler (the husband), and on 
account of his services upon the land, with- 
out them it might be claimed that the wife, 
instead of taking directly from the United 
States, derived title through the husband as 
his wife,— held in his right by virtue of the 
marriage, instead of her own, and that there- 
fore the property might be in some way liable 
for his prior debts, contracts and obligations. 
To exclude this conclusion,— to avoid this pos- 
sible doubt or danger,— it seems probable that 
these words were inserted immediately after 
the clause qualifying the grant so that the 
wife's half of the donation, instead of passing 
through the husband, went from the United 
States to her directly. It being provided that 
the wife should be considered as holding in 
her own right, and not in that of her hus- 
band, this would preclude the conclusion that 
she claimed through or under him, and there- 
fore the property would be possessed by her, 
and descend, upon her death, the same as if 
inherited from her father or other ancestor. 
To hold or be seised of property in your own 
right is not incompatible with the use being 
in another. Seisin and use are not identical; 
and the seisin may be in one person and the 
use in another. A feoffee to use held or was 
seised in his own right, but to the use of an- 
other. The seisin or holding relates to the 
acquiring of the estate, and the use to the 
purposes for which it shall be held. Here the 
wife held or was seised in her own right, but 
not to her own separate or sole uso and bene- 
fit, and therefore she had no separate estate in 
the property. As soon as she became seised, 
by reason of the marriage, the law cast upon 
the husband an estate in the premises for 
their joint lives. Bish. Mar. Worn. § 529. 

But it is also claimed that this property 
became the separate estate of the wife by 
operation of the act of the territorial legis- 
lature of January 20, 1852, entitled "An act 
to exempt the wife's portion of lands, do- 
nated in Oregon territory by act of congress, 
approved September 27, 1850, from the debts 
and liabilities of her husband." This act 
provided "that all right and interest of the 



wife, both legal and equitable, in and to 
the land donated to settlers in Oregon ter- 
ritory, by an act of congress approved Sep- 
tember 27, 185.0, both now and hereafter, be 
and hereby is secured to the sole and sep- 
arate use and control of the wife; and such 
interests in said lands, both legal and equit- 
able, of the wife, and the rents and profits 
thereof, shall in no wise be made subject or 
liable for the debts or liabilities of her Tius- 
band, whether contracted before or after the 
passage of this act." This act was repealed 
January 30, 1S54, by the general repealing 
act of the Code of that year. As appears 
from the title, the intention of the act was 
to exempt the wife's portion of the donation 
"from the debts and liabilities of her hus- 
band," and this, doubtless, was the leading 
idea in its enactment. The language used 
is not accurate, but the purpose is apparent. 
It was not intended to exempt the reversion 
— the interest which remained in the wife 
notwithstanding the marriage— from the hus- 
band's debts and liabilities, but only the hus- 
band's present interest in the property. This 
interest or marital right of the husband was 
a freehold, and liable to be taken on execu- 
tion and sold to satisfy his debts. Bish. 
Mar. Worn. § 585; Starr v. Hamilton [Case 
No. 13,314]. But to exempt the husband's 
interest in the wife's donation from execu- 
tion did not divest him of such interest or 
reinvest the wife with it in any way. But 
the body of the act, in addition to exempting 
the husband's interest in the wife's donation 
from execution, did declare that "the right 
and interest of the wife" in such donation 
"is hereby secured to the sole and separate 
use and control of the wife." 

At the date of this act all the right and 
interest of Ohloe A. Willson in her share of 
her husband's donation was simply the re- 
version upon his death, he being already, by 
virtue of the marriage, seised of an estate 
in the premises for their joint lives. Strict- 
ly speaking, then, there was nothing in this 
case, in this respect, for the act to apply to. 
It did not in terms include the present own- 
ership, for that being in the husband, was 
not "the right or interest of the wife," and 
the reversion was already hers beyond a 
question. 

But assuming, what is probable, that it 
was intended by the phrase, "right and in- 
terest of the wife in the land," to include all 
the interest which came to her from con- 
gress under the donation act, then the act, 
as to settlements already made, was so far 
void. 

Although it does not distinctly appear from 
the plea of estoppel when this settlement 
was commenced, it is well known to the 
court, from its records, to have been made 
long before the passage of the donation act, 
September 27, ISoO; while in the defendant's 
brief it is admitted that it was made at least 
as early as that date. This being so, the hus- 
band was seised of a life estate in the wife's 
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share before the passage of the act of Janu- 
ary 20, 1852. This was a vested interest 
which the legislature could not deprive him 
of. They might exempt it from execution, in 
the interest of the family, or otherwise, but 
they could not dispossess him of that which 
had become his by the existing law of mar- 
riage. Starr v. Hamilton [supra]; White v. 
White, 5 Barb. 474; Westervelt v. -Gregg, 2 
Kern. [12 N. YJ 202. 

At common law a married woman could 
not pass her freehold except by fine and re- 
covery. Her deed was absolutely void. 
Bish. Mar. Worn. § 580. But by the statutes 
in force in this state, at least since Septem- 
ber 29, 1849, a married woman could convey 
any interest of hers in lands by joining with 
her husband in a deed thereof, and not other- 
wise. See Act Sept. 29, 1849, adopting the 
Iowa act "to regulate conveyances;" Sess. 
Laws 1849, p. 138; "An act relating to alien- 
ation by deed," etc., Code 1854, p. 476; same 
act, Code 1874, p. 515. 

The donation act, not containing any pro- 
vision touching the interest of the husband 
in the wife's share of, the donation, or the 
alienation of the same, except to forbid all 
contracts for the sale of the same prior to 
the completion of the residence and cultiva- 
tion required by the act, both subjects were 
governed by the local law,— the common law, 
— except as modified by the above cited stat- 
utes. It follows that the wife during cover- 
ture could do no act in pais which would 
estop her from asserting her right to her 
land, and that the only way she could divest 
herself of her interest in her donation was 
by line or recovery, or joining with her hus- 
band in a conveyance thereof. An estoppel 
in pais can never be more effectual than by 
deed. And as Chloe A. could not have af- 
fected her interest in this property by her 
separate deed, of course she could not by an 
estoppel in pais. 2 Washb. Real Prop. p. 459. 

The plea of estoppel is bad. But admitting 
that the wife's share of the donation was 
her separate estate, and that she could, by 
her acts in pais, estop herself from asserting 
her title thereto, the same as if she were a 
feme sole, the facts stated in the plea do not 
constitute an estoppel. They lack utterly 
the necessary and essential ingredients of in- 
tention to deceive on the part of Chloe A., 
and the want of knowledge, or all conven- 
ient means of acquiring it, on the part of 
Smith, Holman, Grover et al., concerning 
the true state of the title. The alleged sales 
of the property commenced in 1852 and end- 
ed in 1861. Chloe A. is not charged with 
anything more than simple acquiescence in 
relation to any of them except the one from 
Holman to Grover, which took place in 1853. 
As to this one, she is alleged to have advised 
the purchase, saying that Holman was the 
owner of the lot. Incidentally it appears 
from the plea that up to this time the dona- 
tion had not been partitioned between the 
husband and wife. In what part of it her 



share would be assigned, she could not say 
or direct The power of partition was vest- 
ed in the surveyor-general, absolutely. 
Wythe v. Haskell [Case No. 18,118]. 

She may have thought he would so divide 
it as to bring this lot within the share of 
her husband and co-tenant, who, it appears, 
had sold the same, probably upon the same 
impression or expectation, before 1852. But 
if so, she was mistaken. The donation was 
divided so that the premises were included 
in her share, and thus it turned out that 
Holman was not the owner of the lot, and 
Grover acquired nothing by his purchase 
from him, nor even by his erection of a law- 
office thereon. Nor can anything be more 
improbable than that Mr. Grover, a distin- 
guished lawyer, was misled by this casual 
opinion or expression of this unlearned feme 
covert, as to the true state of the title, or 
that he tiid not know, and had no better 
means of knowing than she, what was the 
legal effect of her husband's prior deed to 
this lot. 

There was a time, commencing probably 
with Wendell v. Van Rensselaer (1815) 1 
Johns. Ch. 353,- when this doctrine of equit- 
able estoppel, upon the seductive plea of pro- 
moting justice in particular cases, threaten- 
ed to sweep away the statute of frauds and 
leave the right to real property to rest upon 
the precarious tenure of the uncertain and 
prejudiced testimony of ignorant and inter- 
ested witnesses to the casual, stale and parol 
acts and declarations of parties no longer in 
existence or interested to maintain the title. 

But since the announcement of the salu- 
tary rule contained in Hill v. Epley, 31 Pa. 
St. 334, and Boggs v. Merced Min. Co., 14 
Cal. 367, this dangerous and indefinite doe- 
trine has been brought within reasonable 
and safe limits again. As was said by this 
court, in McGuire v. Neff [unreported], De- 
cember, 1875: "If such facts constitute an 
estoppel, then was the statute of frauds 
passed in vain, and paper titles are not 
worth the material upon which they are writ- 
ten. * * * Before a court of equity will 
estop a party from asserting his title to real 
property, it must be shown that there is 
some degree of turpitude in his conduct. To 
constitute an estoppel in "pais in such a case, 
it must appear that the party sought to be 
estopped, with a knowledge of his rights in 
the premises, made some admission or dec- 
laration by word or deed, with an intention 
to deceive the party claiming the estoppel, 
or those under whom he claims, or with such 
carelessness or negligence as amounts to 
fraud; that the party alleged to have been 
misled was not only destitute of all knowl- 
edge of the true state of the title in question, 
but of all convenient means of acquiring 
such knowledge; and that he directly relied 
upon such admission or declaration, and 
will be injured by allowing its truth to be 
disproved." Boggs v. Merced Min. Co., 14 
Cal. 367; Carpentier v. Thirston, 24 Cal. 268; 
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Davis v. Davis, 26 Cal. 38; Story, Eq. Jur. 
§ 391; Fields v. Squires [Case No. 4,770]. 

At the date of this alleged declaration to 
Grover he had at least the same means of 
knowing as Mrs. Willson, that the husband's 
deed could not convey the wife's interestin the 
laud, and that she herself could not convey 
it unless her husband joined in the deed for 
that purpose; that the surveyor-general had 
the absolute power to partition the donation 
between the husband and wife as he saw 
proper, and that then and since September 
27, 1850, both Chloe A. and her husband 
were forbidden by the donation act to make 
any sale of the premises, and were therefore 
incapable of so doing, jointly or otherwise. 
She could not have intended to deceive him, 
and he could not have been misled by what 
she said— which at best was a mere expres- 
sion of opinion about a matter of which he 
presumably was better informed than she. 
The facts stated do not constitute an estop- 
pel, even if Chloe A. had then been a feme 
sole. 

But if these facts constituted a sufficient 
equitable estoppel, it would not be a good 
defense to this action at law. In Adams v. 
Burke [Id. 49],— 1875— this court decided, 
after thorough argument and careful con- 
sideration of the question, that what is 
known as an equitable estoppel could not Tae t 
pleaded in this state, and therefore not in 
this court, as a defense to an action of eject- 
ment. At common law an estoppel in pais 
could only arise in the ease of those solemn 
and peculiar acts to which the law gave the 
power of creating a right or passing an es- 
tate. Among these were feoffment and at- 
tornment. The instances given by Lord 
Coke are livery, entry, acceptance of rent, 
partition and acceptance of an estate. Sub- 
sequently, estoppels in pais were extended 
by courts of equity, until there grew up a 
class of estoppels called equitable estoppels 
in pais. Except in cases concerning the ti- 
tle to lands, in time these were recognized 
and allowed by courts of law; and in some 
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of the United States without this exception. 
But I know of no act or decision in this state 
authorizing such practice, and it is to be 
hoped there never will be. 

The ple'a of the statute of limitations ap- 
pears to be sufficient on its face; but on the 
argument it was admitted and assumed that 
Chloe A. Willson was a feme covert, since 
prior to 1852 and down to a period less than 
twenty years before the commencement of 
this action. Admitting this fact, counsel for 
defendant maintained that this being her 
separate property the statute ran against her 
as if she was a feme sole. However this 
may be, the conclusion having been reached 
that this was not the wife's separate prop- 
erty, the argument based upon the contrary 
assumption falls with it. 

But the statutes of limitations in force in 
this state since May 1, 1854, expressly pro- 
vide that in the case of married woman to 
whom a cause of action accrues for the re- 
covery of real property, the time of such dis- 
ability or marriage shall not be counted as 
a part of the limitation. Code 1854, p. 172; 
Code 1876, p. 10S. It is not apparent why 
these statutes do not apply to all married 
.women, whether the property be her sep- 
arate property or not. True, she might have 
sued alone for her separate property; but 
the exemption proceeds upon the theory that 
while she is under the disability of coverture, 
she is not in fact at liberty to sue without 
her husband's assent, even if the law will 
permit it Now the husband may be a party 
to the disseisin and interested in having the 
bar of the statute established, and to prevent 
this possible wrong the law has provided 
without exception or qualification that the 
limitation upon a woman's right to sue for 
the recovery of her real property shall not 
run during coverture. 

The demurrer is sustained as to the plea of 
estoppel and overruled as to the rest of the 
answer. If the plaintiff wishes to avail him- 
self of the disability of Chloe A., during her 
husband's life-time, he must reply to the 
plea of the statute and set up the coverture. 
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Case No. 18,123. 

YALE & G. MANTJF'G CO. et al. v. NORTH. 

£5 Blatchf. 455; 3 Fish. Pat. Cas. 279.] * 

Circuit Court, D. Connecticut. Sept. 17, 1S67. 

Patents for Inventions — Combination Locks — 
Construction of Claims. 

1. The two different classes of combination 
locks, explained. 

2. In the reissued patent granted to Linus 
Yale, Jr., April 28th, 1803, for an "improve- 
ment in locks," the second claim, which is: "In 
combination with a pack or series of tumblers 
set separately and in succession, I claim a vi- 
brating fence and a bolt, and a proper stop" 
against which the fence may abut, the whole 
being and operating substantially as set forth," 
is applicable only to the class of locks in 
which the tumblers are set separately and in 
succession, under the exclusive control of the 
operator, and subject to his discretion, as dis- 
tinguished from the class of locks in which 
the tumblers are all set at one time, by fixed 
mechanism. 

3. The nature of the invention covered by said 
second claim, defined. 

4. Such invention was new with the patentee, 
and the said reissued patent is valid. 

[Cited in brief in Locomotive Engine Safety 
Truck Co. v. Pennsylvania R. Co., Case No. 
8,453.] 

5. The combination covered by said second 
claim is a combination of the bolt, the vibrating 
fence, the stop and the tumblers. 

6. Such claim is not invalidated by the prior 
existence of a combination in which the tum- 
blers were set at the same time, by fixed mech- 
anism. 

7. Where a defendant, in a suit in equity, was 
held to have infringed one claim of a patent, and 
another claim of the patent was held not to have 
been new, no costs were allowed to either party. 

8. A reference being made to a master to 
take an account, an injunction was withheld 
until the coming in of his report. 

2 [This was a bill in equity filed to restrain 
defendant [Frederick H. North] from in- 
fringing letters patent [No. 32,331] for "im- 
provement in locks," granted to Linus Yale, 
Jr., Hay 14, 1861, and reissued to him April 
28, 1863 [No. 1,470], the sole and exclusive 
right to the use of which was granted to 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., 
and here compiled and reprinted by permission. 
The syllabus and opinion are from 5 Blatchf. 
455, and the statement is from 3 Fish. Pat. Cas. 
279.] 

2 [From 3 Fish. Pat. Cas. 279.] 



the Yale and Greenleaf Manufacturing Com- 
pany, September 21, 1861. 

[The claims of the original patent -were as 
follows: "1. The piece E (key) or its equi- 
valent used in the manner, or an equivalent 
manner, and for the purpose substantially 
as described. 2. The parts D, D. D, D (tum- 
blers), or their equivalents, receiving motion 
in the manner substantially as described. 
3. The piece C (fence) or its equivalent, with 
its arm g, for the purpose and object de- 
scribed." 

[The specification of the reissued patent 
•was as follows: "Be it known, that I, 
Linus Yale, Jr., formerly of Philadelphia, 
but now residing at Shelburne Falls, Mass- 
achusetts, have invented certain new and 
useful improvements in that class of locks 
in which each tumbler is set separately to 
its proper position by a key, or its equiva- 
lent, or by hand as in alphabetical or index 
locks, as distinguished from or contrasted 
with that class of locks in which all the 
tumblers are set at one time, or nearly so, 
by the action of a key or bit, and I declare 
the following to be a full, clear, and exact 
'description of my improvements, reference 
being had to the drawings, in which: Fig- 
ure 1 is an elevation of the lock, one side 
of the case being removed. Figure 2 is a 
section through the lock on Bhe line x y of 
figure 1. Figure 3 is a section through the 
key curb. Figure 4 is a detail view of the 
bolt and bolt-lever or keeper. Figure 5 is a 
plan of one of the washers. In this loek I 
have introduced several improvements, the 
principal ones relating first to the method of 
operating the tumblers, and, secondly to the 
method of preventing picking. In this class 
of locks difficulty is often experienced in 
setting the tumblers; imperfect sight of the 
operator, or want of light, or a wrong posi- 
tion of the eye, preventing the indices usual- 
ly employed from being brought to the exact 
spot which they must assume before the 
tumblers are adjusted, and the lock can be 
unlocked. In order to obviate this defect I 
have combined a tumbler with a revolving 
tooth on a separate shaft, the combination 
being such that a whole revolution of a 
tooth moves the tumbler only through the 
angular distance between two of its con- 
secutive notches. Locks of this class have 
also been picked by new processes impossi- 
ble to describe fully except in a specification 
of inordinate length, but depending for their 
success upon distinguishing one tumbler 
from the others, and the difference between 
false and true notches, or either of them, by 
forcing the stump against the tumblers, and 
noting the position of an index attached to 
the instrument, whatever it may be, that 
retracts or tends to retract the bolt, and I 
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have remedied this defect in this class of 
locks, by combining with tumblers, set or 
adjusted separately and in succession, a bolt 
and vibrating stump or fence attached there- 
to, said fence acting to stopjthe motion of 
the bolt at one and the same point irrespec- 
tive of the precise tumbler or precise notch 
■of a tumbler against which the stump is 
forced. In this lock the bolt is shown at B, 
and is guided as usual by the gate in the 
rim, and. by two pins al, a2. In the bolt is 
.an aperture, b, permitting it to slide past 
the post a. The post a is strongly secured 
to, or made in one piece with the lock-plate 
A, and is a cylinder with one side flattened; 
this flattening is merely to prevent the wash- 
ers 1, 2, 3, 4 from revolving. Upon the post 
are packed the tumblers D, D, D, free to re- 
volve thereon, and between the tumblers are 
the washers, the whole pack of washers and 
tumblers being held in place by a stout 
washer H, secured by a spring ring I taking 
into a groove on top of the post. These 
tumblers are gated or deeply notched as- at 
d, for the entrance of the stump, and have 
also false notches surrounding them as at 
1', 2', 3', etc. Such notches also serving as 
cog-teeth, by means of which each tumbler 
can be revolved. These notches extend all 
around the tumblers, except at one spot, as 
at d", where their original rim is left uncut, 
so as to secure a point of departure from 
which to count the position of the stump 
notch when the tumblers are revolved. The 
bolt has pivoted to it at b4 an ordinary 
guard tumbler 6, held in abutment against 
the pin a2, which serves as a stop for this 
tumbler. Upon the bolt B and b2 is the 
vibrating safety fence C— part of this fence 
at c serves as an ordinary stump, and in- 
serted in the bolt is a spring-pin b5, which 
bears against the stump and holds its end g 
cut of contact with the top a': if the lock 
is put on the door with the side at x up- 
ward this pin is unnecessary, as the force 
■of gravity will then keep the end g depress- 
ed. Near the tumblers is secured in the 
lock the key curb F, free to revolve and 
bored out and slotted from end to end, for 
the passage of the revolving tooth which 
sets the tumblers and also serves as a bolt 
mover; the shape of this tooth and its shaft 
are clearly shown in the drawings, and on 
its shaft are turned a series of grooves whose 
distance from center to center is the same 
with that of the tumblers, and into these 
grooves takes a spring-pin attached to the 
•curb, and clearly shown in fig. 3. This pin 
permits the key to be shoved out and in 
within the case of the lock, and serves to 
determine the position of the tooth, so that 
the tumbler upon which it is acting may be 
known. The distances between the true 
notches or gates into which the bolt stump 
must enter before the lock can be unlocked, 
and the blank spot on the periphery of the 
tumblers, varying in each tumbler, and the 
number of tumblers may vary from two 



upward. In order to unlock the lock, one 
of the tumblers is to be turned "by the re- 
volving tooth operated by the crank until 
the blank is felt; when the tooth strikes 
the blank, further revolution in the same di- 
rection is impossible. The key is then to 
be shoved in or pulled out and another 
tumbler set in the same way until all the 
blanks lie over each other, then by acting 
on each tumbler separately, each one is to 
be revolved .by the crank and tooth until 
the gate or true notch comes opposite the 
stump on the bolt; the necessary amount 
of revolution being known and depending 
upon the construction of each tumbler, or, 
in other words, the number of notches be- 
tween the blank spot and the true gate. The 
key is then shoved in and turned so as to 
lift the guard tumblers; hold it tifted; take 
into the talons b3 and retract the bolt; in 
so doing the stump c will enter the true 
notches. Now, it will be noted that each 
tumbler is moved separately, and when ad- 
justed remains in the position for the stump 
to enter without being held in place by the 
key, thus differing from that class of locks 
in which the tumblers are lifted all at once 
and held in position by a key or bits while 
the lock bolt is being retracted. It will also 
be observed that a whole revolution of the 
crank and tooth only turns each tumbler 
one notch, no index on the crank is there- 
fore needed, all that is necessary being to 
count the turns of the crank, and it makes 
no difference whether the crank commences 
to turn from a precise spot or finishes its 
revolution at a precise spot, so long as it 
moves through such a portion of a revolution 
as will turn the tumbler upon which it is 
acting through the angular distance between 
two notches. 

["This arrangement therefore dispenses 
with indices, permits opening of the door in \ 
the dark as well as in the light, and obviates 
the difficulties arising from imperfect vision, 
or false position of the eye of the operator. 
In case a lock is attempted to be opened 
by a person not knowing the true set of 
the tumblers and the relative angular posi- 
tion between the blanks d" and the true 
notches, he must endeavor to set the tum- 
blers experimentally, and then ascertain 
whether their arrangement is correet by 
forcing the bolt backward; when he does 
so, the stump as soon as it touches any 
tumbler will compress the spring and locate 
its long end (the fence) against the stop a', 
thus preventing the bolt from retracting fur- 
ther, and always bringing it up against the 
stop a' and at exactly the same point of 
retraction, no matter what tumbler or part 
of a tumbler it touches. This peculiarity of 
the sameness of range of motion of the bolt 
when forced back effectually prevents a 
lockpicker from distinguishing between the 
different tumblers, or discovering their true 
set, or that arrangement of the gates which 
will alone permit the bolt to be retracted. 
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In locking, the bolt is to be shot, and the 
tumblers are then, by means of the tooth, to 
be moved so that their true notches are no 
longer opposite the stump. I claim as of 
my own invention: 

["First. The combination of a revolving 
tumbler -with a revolving tooth; the two 
being relatively arranged so that a revolu- 
tion of the latter moves the former only 
through the angular distance from one of 
its teeth to the next in succession, the com- 
bination being substantially such as de- 
scribed. 

["Second. In combination with a pack or 
series of tumblers set separately and in suc- 
cession, I claim a vibrating fence and a 
bolt, and a proper stop against which the 
fence may abut, the whole being and operat- 
ing substantially as set forth; and, lastly, I 
claim in cdmbination a revolving tooth, a 
pack or series of tumblers, a vibrating fence 
and a bolt, the whole operating substantially 
as herein before specified. 

["In testimony whereof, I have hereunto 
subscribed my name on this seventeenth day 
of March, A. D. 1863. Linus Yale, Jr."] s 

C. M. Keller and E. W. Stoughton, for 
complainants. 
George Gifford, for defendant. 

SHIPMAN, District Judge. [This is a bill 
for an injunction to restrain the respondent 
from infringing certain alleged rights of the 
complainants, and is founded upon a reissued 
patent numbered 1,470, granted to one of the 
complainants, Linus Yale, Jr., and dated April 
28, 1863. The other complainants, the Yale 
& Greenleaf ilanufacturing Company, are the 
sole and exclusive licensees of Linus Yale, 
Jr., under this patent. The patent is for an 
alleged new and useful improvement in locks, 
and embraces three claims.] 3 

Of the three claims in this patent only two 
are involved in the present controversy, and 
the main struggle between the parties relates 
to the second. The object of the alleged in- 
vention, embraced in this second claim, is de- 
clared, in the body of the specification, to be, 
to prevent the picking of the lock. This 
claim is stated in the following language: 
"In combination with a pack or series of tum- 
blers, set separately and in succession, I claim 
a vibrating fence and a bolt, and a proper 
stop against which the fence may abut, the 
whole being and operating substantially as 
set forth." 

The specification, in describing the state of 
the art at the date of the invention, and the 
alleged improvements made by the patentee, 
distinguishes combination locks as capable of 
being separated into two classes— the first 
class embracing those "locks in which each 
tumbler is set separately, in its proper posi- 
tion, by a key or its equivalent, or by hand, 
as in alphabetical or index locks;" and the 
second class embracing those "locks in which 

3 [From 3 Fish. Pat. Gas. 279.] 



all the tumblers are set at one time, or near- 
ly so, by the action of a key or bit." It is to- 
the first class only that the alleged improve- 
ments of the patentee are declared to be ap- 
plicable. This distinction between these two- 
classes of locks has an important bearing on 
the main question to be determined in this 
case. It is set forth in the specification, and 
was insisted on by the plaintiffs, at the hear- 
ing, for the purpose of marking the line of 
separation^ between what is alleged. to be a 
new combination and what is admitted to be 
old. The novelty of the invention embraced 
in the second claim depends, therefore, upon 
the verity and validity of this distinction, as 
will be seen hereafter. Whether the combina- 
tion described in the second claim is patent- 
able, when considered apart from this ques- 
tion of novelty, is another and different mat- 
ter, and will be discussed when we consider 
that point as separately presented by the de- 
fendant. 

Locks, in their ordinary construction and 
use,- are susceptible of being plainly separated 
into two classes. One class, which, for con- 
venience, we will continue to .denominate the 
first, is that in which the tumblers are so con- 
structed and arranged that they are set sepa- 
rately and in succession, by bringing the 
gates of the tumblers, one by one, from dif- 
ferent points, into a line, for the fence to en- 
ter, so that the bolt may be retracted. This 
setting of the tumblers separately, for the re- 
traction of the bolt, presupposes, of course, 
that the tumblers have been disarranged aft- 
er locking, upon a combination fixed by, and 
known to, the locker. Having thrown for- 
ward the bolt and disarranged the tumblers- 
to a selected combination, the locking is com- 
plete, and, whatever security the mechanism 
affords against illicit opening is attained. 
By reversing the motion of the tumblers ex- 
actly according to the same combination, the 
gates are all brought again in a line with the 
fence, and the bolt can be retracted. In this 
class of locks the key-hole is dispensed with. 
No aperture is left in the case, through which 
the lock can be picked with an instrument, 
or into whieh explosive substances for blow- 
ing it open, or coloring matter for taking an 
impression of its internal structure, can be 
passed. There is no key to be lost or dupli- 
cated. In this class of locks, the tumblers 
may be said to be passive, and move through 
a wide range of motion, operated by a lock- 
ing instrument, or the human hand, uncon- 
trolled by springs or catches. The operator 
disarranges and sets or rearranges them, ac- 
cording to a combination formed in his own 
mind, and by his own discretion. 

The second class of locks is operated by a 
key or bit passed through a key-hole in the 
lock case. This key takes up the tumblers 
simultaneously, or nearly so, in a mass, and 
carries them forward to a common point, 
where the fence can enter the gates, and the 
bolt be thrown forward or retracted, when 
the key is withdrawn from pressing against 
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the tumblers, and the latter, by force of grav- 
ity or springs, are carried back to their orig- 
inal positions. The tumblers are carried for- 
ward to one fixed point by force of the oper- 
ating hand, and return to the other fixed 
point by force of gravity or springs. All this 
is done, not in accordance ■with a rule orig- 
inating and resting in the mind of the oper- 
ator alone, but in accordance witht a fixed 
rule resting in and limited by the mechanism. 
By this rigid mechanical law, the tumblers 
are both set and disarranged. The discre- 
tion or intelligence of the operator cannot 
vary the operation of the lock, except by 
changing the wards of the locking instrument 
to a different combination. The lock is more 
or less accessible through the hole in the case 
or door. Through this aperture, picking in- 
struments can be introduced by the thief, or 
explosive materials for blowing it off, or col- 
oring or plastic matter for the purpose of ob- 
taining an impression of its internal construc- 
tion or condition. 

In the first class of locks, all these means 
of illicit access and information are cut off, 
by dispensing with the key-hole, and setting 
the tumblers separately, each one by Itself, 
and distributing the gates upon a combina- 
tion resting wholly in the knowledge and 
discretion of the operator, and not in the 
mechanism of the lock or key. Tumblers of 
this character are different mechanical de- 
vices or instruments from those of the sec- 
ond class, and accomplish very different and 
more complete results. They are flexible 
and obedient servants of secrecy and intelli- 
gence, upon which the security of locks 
greatly depends. These tumblers, combin- 
ed with various other parts of locks, are old 
and well known. Their introduction form- 
ed an important era in this branch of inven- 
tion. But, while they dispensed with the 
key-hole and removable key, and thus got 
rid of several means through which the bolt 
could be illicitly reached and controlled, it 
is said that they did not always baffle the 
thief, and that he could still communicate 
with, and draw information from, the inte- 
rior of the lock, by the sense of feeling ap- 
plied directly to the tumblers, or indirectly 
through the parts of the lock which commu- 
nicated with the bolt and tumblers. Even 
where the hand of the - burglar, however 
practised and sensitive, applied to the instru- 
ment for retracting the bolt, could detect no 
variations in the tumblers, and, therefore, 
could not bring the gates into line and pre- 
sent them to the fence, It is said that a deli- 
cate instrument, capable of measuring mi- 
nute variations, could be attached to the 
part where the force was to be applied for 
moving the bolt, and thus the position of 
each notch or gate could be made known, 
and brought to the place necessary in order 
to free the bolt, and enable the operator to 
throw it back. It is obvious that, to over- 
come this defect, the tumblers, when any at- 
tempt is made to feel out their positions, 



must be isolated from all those parts of the 
locks which have any connection, either di- 
rectly or indirectly, with the hand of the 
thief, or to which a measuring instrument 
can be applied. The parts, or connection of 
parts, through which intelligence of the po- 
sition of the notches in the tumblers is com- 
municated to the operator outside, must be 
cut somewhere. To accomplish this was the 
object of the combination described in the 
second claim of the patent in question. The 
patentee combined this class of tumblers 
with a vibrating fence, a bolt, and a stop 
against which one arm of the fence strikes 
when an attempt is made to retract the bolt. 
After the bolt is thrown forward, and the 
tumblers are disarranged, and the locking is 
thus completed, an attempt to retract the 
bolt brings one arm of the fence against the 
edge of the tumblers, and throws the other 
arm in a line with and against the stop, al- 
ways at the same point of retraction. This 
retracting pressure on the bolt, by which one 
end of the vibrating fence is brought against 
the stop, relieves the pressure of the other 
end of the vibrating fence on the edge of the 
tumblers. The absence of pressure, and the 
uniformity of the range of motion of the 
bolt each time it is attempted to be thrown 
back, prevents the operator from distin- 
guishing one tumbler from another, or dis- 
covering their set, or the relation of one gate 
to the other. He has, therefore, nothing 
left to guide his efforts to bring the gates in 
line, so that the fence will enter and the bolt 
pass back to its unlocked position. After 
the bolt is thrown forward, and the tumblers 
are disarranged to a combination existing 
only in the mind of the locker, every effort of 
a stranger must result only in retracting the 
bolt through uniform motions fixed by the 
stop, against which one arm of the fence 
abuts. No pressure can aid him in his at- 
tempts to distinguish the tumblers, for the 
fence conveys no information either to the 
hand or to a measuring instrument, as to the 
position of any one tumbler, or its relations 
to the rest, or the relative positions of any 
one or of the whole to the point to which ail 
must come, in order to effectually throw 
back the bolt. 

The proofs do not show that this combina- 
tion of the vibrating fence, bolt, and stop 
with this class of tumblers was ever made 
until it was done by this patentee. Locks 
with this class of tumblers, having various 
combinations and devices intended to baffle 
the thief, are numerous. To describe and 
discuss these would prolong this opinion and 
shed no light on the vital point of this con- 
troversy, for, in none of them Is found this 
simple combination of the tumblers, fence, 
bolt and stop, so arranged as to check the 
backward motion of the bolt and isolate the 
tumblers at the same time, and thus protect 
the tumblers from any adjustment by a 
stranger that would enable him to pick the 
lock. 



YALE (Case No. 18,123) 



[30 Fed. Cas. page 780] 



On the question of the discrimination of 
tumblers into two elasses, as set forth in the 
patent, proof was introduced by .the defend- 
ant, which he claimed was evidence that no 
such classification could be properly made. 
By an ingeniously constructed key, for lock- 
ing and unlocking tumblers of the second 
class, these tumblers were picked up sepa- 
rately, v one by one, and carried to the point 
where the bolt could be thrown forward and 
retracted, and held there by the key. It 
was insisted, that the success of this experi- 
ment demonstrated that the tumblers of 
these locks could be set separately and in 
succession, and therefore, that the distinc- 
tion which was attempted to be made in the 
different classes of tumblers, in this particu- 
lar, was purely imaginary. The true answer 
to this is to be found in the fact, that the 
terms "set separately and in succession," as 
used in the second claim of the patent, as 
well as similar words in the body of the 
specification, refer not merely to their sep- 
arate and successive movement, but to their 
separate movement and adjustment under the 
exclusive control of the operator— to com- 
binations resting entirely in- his own discre- 
tion. The tumblers that are distinguished 
from these, in the specification, are those 
which are controlled in their movements, not 
by the mere discretion of the locker, but by 
the law of their mechanism. 

Experiments were also performed to show 
that the tumblers on the plaintiffs' lock, 
could, from a certain point, be thrown for- 
ward and set simultaneously. But they had 
to be picked up first separately and carried 
to a given point, before the mass could be 
operated upon simultaneously. In practical 
use, one class have always been set simulta- 
neously, and the other separately, and the 
descriptive terms of the patent followed the 
language which naturally had grown out of 
that use. The ingenious experiments here 
referred to do not change the nature or func-' 
tions of the different species of tumblers, or 
obliterate the distinctions which legitimately 
pertain to them. 

It was insisted, on the hearing, that the 
reissued patent was false and fraudulent 
and improperly issued. But, no such issue 
is raised by the pleadings, nor is there any- 
thing in the proofs that would warrant the 
court in sustaining such an objection. 

A more important point urged ,by the de- 
fence, and one directly involved, is that 
which relates to the construction of the sec- 
ond claim of this patent. It is insisted, that 
this claim purports to be for a combination 
of mechanism for preventing the picking of 
a lock, with the fact, or act, or means of 
setting the tumblers. If the claim were to 
receive this construction, it would fail, for 
it would be an absurdity. The manner of 
setting the tumblers can form no part of the 
combination. A combination in mechanism 



must consist of distinct mechanical parts, 
having some relation to each other, and each 
having some function in the organism. The 
combination embraced in this claim consists 
of the bolt, vibrating fence, stop and tum- 
blers. These four distinct parts are brought 
together and into proper relation to each 
other, for the purpose of attaining more per- 
fect security against any illicit opening of 
the lock. 

But, it is claimed that this construction de- 
stroys the patent, because this combination 
was made in the Edwards and Stephenson 
locks, long before the alleged date of Yale's 
invention. This would be a conclusive an- 
swer to the suit were not the tumblers in the 
Edwards and Stephenson locks a different 
mechanical device from those in the locks 
of the patentee and of the defendant. The 
defendant insists, that the only difference is 
in the mere fact, that in one they are all set 
at the same time, or nearly the same time, 
and in the other they are set one by one. 
But, as already intimated, these two classes 
of tumblers are constructed and operate up- 
on different principles, and reach very differ- 
ent results. One is constructed to, and does, 
operate only upon fixed mechanical laws, 
limited and controlled by mechanical de- 
vices. The other is made to operate at the 
discretion of the locker, and thus become 
the secret instrument of his intelligence, con- 
trolled alone by his will and purpose. The 
latter are, therefore, sufficiently unlike the 
former to form a novel element in a com- 
bination, where they are introduced into that 
combination for the first time. 

The proofs show that Yale was the first 
to combine such a pack of tumblers with a 
bolt, vibrating fence, and stop for the fence 
to abut against, substantially as set forth 
in his patent. This combination is found in 
the defendant's lock. It has these four ele- 
ments in the same combination. It has, 
also, a different and much more perfect 
mechanism for setting the tumblers and 
throwing the bolt. Indeed, the lock of the 
defendant is, in every way, a much superior 
piece of mechanism to that of the plaintiffs, 
but, as it embraces the precise combination 
first introduced by Yale, it is an infringe- 
ment of his second claim. 

As to the first claim of the plaintiffs' pat- 
ent, it cannot be sustained, in its present 
form at least, for the same combination is 
found in the prior patent of Isham. A de- 
cree must, therefore, be rendered for the de- 
fendant on this issue. 

As there is to be a decree in favor of each 
party on one issue, no costs will be allowed 
to either party. An account being prayed 
for, there will be a reference to a master to 
take proofs and report the amount which the 
plaintiffs are entitled to recover. The de- 
cree for an injunction will be withheld till 
the coming in of the master's report. 
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Case ISTo. 18,124. 

The YANKEE et al. v. GALLAGHER. 

[McAll. 467.] i 

Circuit Court, N. D. California. Jan. Term, 
1859. 2 

Marine Tort — What Constitutes — Abduction 
and Deportation — Admiralty Jurisdiction. 

1. Where a tort is a continued act and not 
separable, and a portion is committed on land 
and the remainder on the high seas, the juris- 
diction of it attaches to the common-law courts. 

2. But if the tortious act originates in port, 
and is not a perfected wrong until the vessel 
leaves the port, it is a continuous act and 
travels with the tort-feasor and the injured 
party during the whole voyage, and comes 
within the jurisdiction of the admiralty upon 
the principle enunciated in certain cases, that 
if a thing be taken on the high seas and brought 
to land, it is appropriate to a court of admi- 
ralty to decide the question as a marine tort. 

[Cited in The Florence, Case No. 4,880.] 

3. The torts in this case having been com- 
mitted by different persons, and in different 
places, are separable. 

4. The action for the trespasses committed 
by the parties on land is cognizable in the courts 
of common-law. 

5. That committed by the party now sued, 
is within the jurisdiction of admiralty as a 
marine tort. 

6. It originated on waters within the ebb 
and flow of the tide within the admiralty ju- 
risdiction, and was continued on the high seas. 
Such locality gives the jurisdiction. 

7. The law implies a corrupt motive in the 
perpetration of a tort by one who commits it 
in the departure from a known duty and in 
wanton violation of law. 

8. In cases of contract the motive of defend- 
ant is not inquired into, to increase the com- 
pensation to be made by him. 

9. In torts the malicious intention may be 
said to increase the injury. 

[Cited in The Albany, 48 Fed. 565.] 

Appeal from the district court of the United 
States for the Northern district of California. 

A libel was filed in the said court in rem and 
in personam, and objections filed to the juris- 
diction of the court The exception to the 
jurisdiction In rem was sustained; and the 
jurisdiction as to the proceeding in personam 
was maintained, and the exception to it over- 
ruled. The court rendered a decision on the 
merits, against the respondent, for the sum of 
three thousand dollars [Case No. 5,196], from 
which the present appeal has been prosecuted. 

Delos Lake, for appellants. 

J. B. Manchester, for defendant 

MCALLISTER, District Judge. The two 
questions which arise are— (1) As to the juris- 



i [Reported by Cutler McAllister, Esq.] 
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diction of this' court of the present proceeding 
in personam. (2) As to the amount of dam- 
ages. 

The libel propounds that on the 25th May, 
3856, in the city of San Francisco, while en- 
gaged in the discharge of his duties as night 
watchman, in the service of the government 
of the United States, at about S o'clock p. m., 
libelant was seized upon by armed men; that 
he represented to them that he was in the 
discharge of his duties as a watchman in the 
employment of the United States; that, not- 
withstanding, he was compelled to accompany 
his captors; that they carried him to a place 
in the city of San Francisco known as the 
"Vigilance Committee-Rooms," where he was 
delivered to another body of armed men, and 
by them confined in a cell. After remaining 
there several days, without being informed of 
any charge of any specific offense; without 
having been confronted with any accuser or 
witness; a document was read to him which 
he was told was his sentence, in the following 
words: "You, Martin Gallagher, are a rioter, 
or disturber of the public peace, a promoter 
of quarrels at the polls on days of election. 
You axe a bad man, and you are banished from 
the state of California, never to return under 
the severest penalties." That about midnight , 
on the 5th June, 1856, a party of armed 
men came to the cell where libelant was con- 
fined, put irons upon him, took him to the 
rear of the building, where they were joined 
by a larger party of armed men, who directed 
that no noise or speech should take place, 
marched him with other prisoners to Cali- 
fornia-street wharf, and put them on board a 
small tug called the Hercules, with a guard of 
armed men. The tug ran alongside the ship 
Carrier Dove, towed her to sea, returned and 
"lay to" on the bar; that when the Yankee, 
standing out to sea, came opposite the Her- 
cules, she "hove to," and the armed men on 
board the Hercules compelled libelant to get 
with others into a small boat, in which they 
were conveyed on board the Yankee, of which 
the respondent was at the time master. The 
small boat remained so short a time along- 
side the- Yankee, that, in the language of one 
of the respondent's witnesses, "there was not 
time to speak half a dozen words from the 
time they came on board until I left in the 
boat." The Yankee went immediately to sea, 
and the libelant was carried off, and landed on 
a foreign shore in the Sandwich Islands. 

Of the truth of the foregoing facts there can 
be little doubt Several witnesses who had 
been members of the vigilance committee, 
among them George R. Ward, who is stated 
in the libel to have been the person who an- 
nounced to the libelant, in his cell, the so- 
called sentence, were sworn, and still no ma- 
terial fact of the foregoing is denied by any 
one of them. That sentence is ascertained to 
have been issued by a body of men author- 
ized by no law, and who substituted their 
private judgments for the action of those judi- 
cial tribunals to which the constitution and 
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laws of their country had confided solely the 
distribution of justice. With the motives of 
those who thus acted, this court has nothing 
to do. "With their acts, so far as they hear 
upon this ease, it is its duly to deal. It is, 
therefore, constrained to attribute to those 
acts, and to the conduct of the respondent so 
far as it is connected with them, the charac- 
ter which the law annexes to them and to it. 
It is for the transportation and abduction, of 
the libelant from his country to a foreign 
shore, with a view to carry out the proceed- 
ings of that unauthorized body, that he has 
appealed for the vindication of his rights to 
the laws of his country. 

The first ground taken in defense to this ap- 
peal, is want of jurisdiction in this court. Un- 
der this ground, the first proposition presented 
by the argument for the defense is, "that all 
these statements cannot be set 'forth as mat- 
ters of aggravation nor be treated as surplus- 
age, and the court be thus enabled to confine 
its action to that part of the case which has 
reference to the injuries committed on the 
high seas; or in other words, it is asked, 
what is the gravamen of this action?" "How 
can it be said that the imprisonment at sea 
constitutes the gist of the action, and not the 
seizure and imprisonment on land? If it were 
possible to separate them, one would as clear- 
ly appear to be the ground of action as the 
other; and where it is impossible to separate 
them, for the reason that there is one con- 
tinued trespass and false imprisonment, it is 
not quite as clear that the one is as much the 
gravamen of the action as the other." Again, 
"can the libelant maintain two separate ac- 
tions, one for the injuries suffered on land, 
and the other for the injuries suffered on the 
high seas?" Lastly, to sustain this last point, 
and also that a single tort will maintain but 
one action, various common-law authorities 
from New York, and one from Massachusetts, 
have been cited. The court disposes of this, 
point and the authorities with the remark, 
that it admits the legal proposition they are 
cited to support, but does not, for the reasons 
it will give, consider the law enunciated by it 
applicable to this case. 

The last ground taken to which we shall ad- 
vert is, that the acts of defendant Smith 
constitute but one cause of action; and that 
part of such cause being exclusively of com- 
mon-law jurisdiction, this court cannot- act on 
any part of it as a court of admiralty. It 
will be perceived that the argument of defend- 
ant's proctor is in the form of interrogatories. 
A response to an argument thus propounded, 
must be replied to by stating the views enter- 
tained of this case by the court in one con- 
densed answer. 

1. The court does not propose to treat the 
acts set forth in the libel as done by third 
parties on the land as surplusage, nor as 
part of the tort charged upon the respondent; 
but to consider and to retain them as mat- 
ters of inducement, as facts going to aggra- 
vate the character of the offense committed 



by the present party, and as serving to show 
the animus with which he acted in the com- 
mission of the marine tort for which only he 
is sued. It is difficult to perceive why the 
court cannot so consider them. To illustrate, 
suppose a libel filed against a master for 
maltreatment and cruelty towards a passen- 
ger, would not the previous condition of the 
passenger on shore, his protracted sufferings 
and illness, and the knowledge of all this by 
the master, and his advice to the patient to 
go with him to sea for the improvement of 
his health be matters proper to be alleged 
and proved to qualify the character of the 
tort and the motives of the perpetrator? The 
respondent is called to answer for his own 
acts, not for those of third parties on the 
land prior to the time at which he began to 
violate the rights of the libelant. It is urged 
that the cause of action in this case cannot 
be separated, because there is one continued 
trespass and false imprisonment. The court 
cannot perceiveagainst the present respondent 
but one cause of action, the abduction of the 
libelant against his will, and the transfer of 
him to a foreign land. There are cases 
where the perpetrator of the tort is the au- 
thor and architect of the whole, in which 
the tort is regarded as a unit, as a continued 
act. They have no application to this case. 
Thus, in Plummer v. Webb [Case No. 11,- 
233], where the tort was the abduction by a 
master of a vessel of a minor, and damages 
were sought, Judge Story says: "Here, it is 
true, the tortious act, or cause of damage, 
might be properly deemed to arise in port; 
but it was a continuing act and cause of 
damage. * * * It was in no just sense a 
complete and perfected wrong, until the de- 
parture of the vessel from the port; and it 
traveled along with the parties as a continu- 
ing injury through the whole voyage." In 
Rolle, Abr. 533, cited in the last case, it is 
said: "If a man take a thing upon the sea, 
and bring it to land, the suit for that may 
be in the admiralty court; for it is a con- 
tinued act." Continued by whom? Certain- 
ly by the original tort-feasor. In Dean v. 
Angus [Case No. 3,702] it is decided of a sin- 
gle tort, if such act be partly of common law, 
and partly of admiralty jurisdiction, the 
common-law courts are to be preferred. But 
no one of these cases, nor the common-law 
cases cited from New York, touches the case 
at bar. Here, the respondent is sued for 
transportation of the libelant to a foreign 
shore against his consent. The act from its 
locality, is clearly within the jurisdiction of 
this court. It commenced on waters within 
the ebb and flow of the tide, and was con- 
tinued on the high seas. In Waring v. 
Clarke, 5 How. [46 TJ. S.] 441, the supreme 
court decided that in cases where admiralty* 
jurisdiction depends on locality, it extends 
to all torts committed on the high seas, or 
within the ebb and flow of the tide as far up 
a river as the tide ebbs and flows, although 
the place be infra comitatus. In this case, 
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tlie tort originated and was carried out by 
the respondent at a locality which brings it 
within the jurisdiction of admiralty as a 
marine tort. The decision of the district 
judge on the exception to the jurisdiction of 
the court, must be affirmed. 

2. We now come to the question of dam- 
ages. In its adjustment, some embarrass- 
ment arises out of the difficulty which exists 
in keeping distinct from the great wrongs 
done to libelant by other parties, those com- 
mitted on him by the present party. Testi- 
mony was given in the district court as to 
the character of libelant, without any ob- 
jection. In the view the court entertains of 
this case, the consideration of the libelant's 
character should not influence to any ex- 
tent the determination of the question of 
damages on the trial of this issue. In fact 
the district judge has repudiated the loss of 
character in his estimate of damages; for 
he states in his opinion, that the same "can- 
not be properly said to be the consequence 
of that portion of the torts committed upon 
him, of which a maritime court can take 
cognizance." 

After a consideration of the testimony, the 
district judge says: "It is but just to say, 
that the charge that the reputation of the 
libelant was notoriously bad, that he was al- 
ways engaged in election rows, and ballot- 
box stuffing, is not only unsustained by the 
evidence as to what his character was, but 
unsupported by any testimony as to par- 
ticular facts which might have justly given 
him that character." But suppose the repu- 
tation of libelant to have been good, it was 
not blasted by his abduction, or any alleged 
wrong done on the high seas, but by the ac- 
tion of third parties. It was the sentence 
of the vigilance committee which branded 
him with the mark of Cain. The mere fact 
of transportation by the respondent could 
not have wrought the moral ruin on the 
libelant, he therefore should not be made 
responsible for it. If on the contrary, the 
reputation of libelant was bad, and he was 
a bad man, an evil doer, such fact could not 
justify or legalize the action of his self-con- 
stituted judges. The law does not even re- 
gard malefactors in such a light. A distin- 
guished writer has well said: "The law 
withdraws its protection from a malefactor 
while actually engaged in illegal acts; but 
at any other moment, it protects his person 
and property as impartially as those of oth- 
ers. If a burglar breaks into my house, or 
a pick-pocket thrusts his hands into my 
pocket, I may on the instant knock him 
•down. But, if I break into a notorious fel- 
on's house, and rob him, t am just as great 
a felon in the law's eye as if I so robbed an 
honest citizen; and so, if 1 attack a burglar's 
or a pickpocket's person and life at any mo- 
ment when he is not feloniously engaged, I am 
none the less a villain in the law's clear eye 
because my villainy is aimed at a habitual 
villain. And here the law is not only just 



but expedient; for were i such fatal par- 
tialities admitted, we would soon advance 
from doing acts of villainy upon villains to 
calling any one a villain and then wronging 
him." 

"With the motives of those, as before stat- 
ed, who pronounced the sentence which was 
carried into execution by the respondent, 
this court has nothing to do; but it is its 
duty to apply to these acts in connection 
with the issue of damages in this case, the 
consequences which the law annexes to 
them. In order to do so, it is necessary to 
ascertain whether the respondent knew what 
had been done to the libelant, and that he 
willingly lent himself to the execution of 
the so-called sentence. That he was aware 
of what he was doing; that he acted with 
his eyes open; that he knew an illegally 
condemned man was in his possession to be 
transported from his country, the evidence 
satisfies me, has been proved. The existence 
of the vigilance committee was open, public, 
notorious; the results of their action were 
at the time known to every man, woman, 
and child in San Francisco. If the respond- 
ent knew nothing of it, he was the only 
human being in the city who did not. But 
the fact that the steamer Hercules lay to, 
with the libelant on board, in the harbor; 
that the respondent, master of the Yankee, 
went within one hundred and fifty yards of 
the steamer, made a tack, came right close 
up to her and threw the main-yard aback, 
and remained until a boat came to her from 
the Hercules with the prisoner on board; 
the presence of armed men in time of pro- 
found peace; the precipitation with which 
the delivery on board was made (one of the 
witnesses for the respondent— Abbott— stat- 
ed that "there was not time enough to 
speak half a dozen words from the time 
they came on board until I left in the boat"); 
the instant filling away the sails and depar- 
ture of the ship, — are all facts to prove that 
respondent's action was voluntary. But if 
there could be any doubt of the complete 
understanding by the respondent that he 
was carrying out the behests of the vigi- 
lance committee, it is removed by the fact 
that lie received money for the act he was 
about to commit. Geo. R. Ward states he 
did not engage the passage himself, but he 
knows that the passage was paid. Another 
witness swears that respondent said, "that 
arrangements had been made for our pass- 
age." There can be little doubt that the act 
of the respondent was voluntary, in full 
knowledge of the position in which the libel- 
ant stood at the time of his being brought 
on board, and that he also had a foreknowl- 
edge of what was to be done by him. What 
effect this will have on the subject of dam- 
ages must be considered hereafter. In the 
assessment of damages a marked distinc- 
tion exists between cases of contract and 
tort. In the former, the motive of the de- 
fendant is not inquired into in order to 
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augment the remuneration to be made by 
him. In the latter, the absence of evil mo- 
tive cannot be set up as an excuse so as 
to bar the action. I "had learned," said 
Lord Kenyon, , "from Bacon's Maxims, that 
there is a distinction between answering 
civiliter and criminaliter for acts injurious 
to others: in the latter case, the maxim ap- 
plied, 'actus non facit reum, nisi mens sit 
rea;' but it is otherwise in civil actions 
where the intent is immaterial if the act be 
injurious to another." Haycraft v. Creasy, 
2 East, 104. If, therefore, the transporta- 
tion were a mere trespass, unaccompanied 
by no evil motive, the absence of such mo- 
tive would be no bar to the action. But 
where the law imputes a corrupt intention 
to the party, then the question of exemplary 
damages arises in addition to damages mere- 
ly actual. 

Sedgwick, in his treatise on Damages, says: 
"The malicious intention may be said to in- 
crease, in fact, the injury; and the doctrine 
of exemplary damages might be reconciled 
with the striet notion of compensation." 
The author then proceeds to cite cases to 
prove that the idea of compensatory dam- 
ages was abandoned, and that of punitive 
introduced. Sedg. Dam. 456. But a prelim- 
inary inquiry arises: does the law impute 
malice or a corrupt motive to the respondent 
in the tort he has committed? When the 
libelant stood before the respondent on the 
deck of an American ship, of which he, the 
respondent, was master, under the circum- 
stances heretofore detailed, he (the respond- 
ent) must have known that to carry the 
libelant off, against his consent, and land 
him on a foreign strand, was "a willful de- 
parture from a known duty." There can be 
no doubt of this; and, if so, it was proof 
of malice and an evil motive. In the case 
of U. S. v. Cutler [Case No. 14,910], speaking 
of the term "malice," as used in the act of 
March 3, 1835 [4 Stat. 775], which punishes 
the offense of a master inflicting cruel and 
unusual punishment upon a seaman, the 
court say, that the word "malice" means "a 
willful departure from a known duty." But 
again, if the respondent knew the act was 
unlawful and did it intending to take the 
consequences, such wanton violation of law 
fixes upon him a malicious and corrupt mo- 
tive. This principle is enunciated and was 
applied to the defendant in that case, who 
had resorted to a mode of punishment inhib- 
ited by law. If, in such a case, the viola- 
tion of law is deemed per se proof of malice, 
a fortiori it should be annexed to the act of 
the present respondent, who availed himself 
of the protection of his country's flag, his 
character as an American citizen, and his 
position as a master of an American bottom, 
to violate in the person of an American citi- 
zen (however humble he may be), the con- 
stitution and laws of his country. This 
"willful departure from a known duty," 
"this wanton violation of law," authorize the 



assessment of exemplary damages. In 
Huckle v. Money, 2 Wils. 205, the action was 
for trespass, assault, and imprisonment; the 
act complained of being the arrest of the 
plaintiff under a general warrant. No ac- 
tual ill treatment was alleged. A yerdict 
for £300 damages was rendered; and a new 
trial was moved on the ground of excessive- 
damages. Lord Justice Pratt made the fol- 
lowing decision: "I know not what dam- 
ages I should have given, if I had been upon 
the jury; but I directed and told them, that 
they were not bound to any certain damages. 
The personal injury done to the plaintiff was- 
very small, so that if the jury had been 
confined to consider the mere personal in- 
jury, why, perhaps, £20 would have been 
thought sufficient; but the small injury done 
to the plaintiff, or the inconsiderableness of 
his life and station, did not appear to the 
jury in that striking light in which the 
great point of law touching the liberty of 
the subject appeared to them on the trial; 
they saw a magistrate over all the king's 
subjects exercising arbitrary power, violat- 
ing magna charta by destroying the liberty 
of the subject by insisting upon the validity 
of this general warrant before them; they 
saw the king's counsel and the solicitor of 
the treasury endeavoring to support and 
maintain the legality of the warrant in a 
tyrannical and severe manner. These are 
the ideas which struck the jury on the trial; 
and I think they have done right in giving 
exemplary damages." If under the British 
monarchy a willful violation of law in the 
person of a British subject, is regarded by 
the judiciary as a case for exemplary dam- 
ages, this court cannot consider that a much 
grosser violation of law in the person of an 
American citizen should be deemed by the 
courts of this country as fully recompensed 
by an amount in dollars and cents which 
may cover the actual loss of time and ex- 
penses of the injured man. In the case 
referred to, the amount of personal injury 
was small, an arrest of a few days, to be 
compensated for sufficiently by £20. The 
plaintiff acted under the color of legal pro- 
cess issued under the sanction of constituted 
authorities; and yet the gross violation of 
law was visited by exemplary damages to 
an amount nearly fifteen times the value of 
the actual damages. 

There is another consideration which must 
receive the attention of this court, which 
controls its action in the exercise of its ap- 
pellate jurisdiction. On this point, in the 
case of HeGuire v. The Golden Gate [Case 
No. 8,S!5], decided at the July term, 1S56, 
it was said "that ordinarily this court does 
not interfere with the amount of damages 
decreed by the court below. The district 
judge' has the witnesses before him, and, 
therefore, has an opportunity of arriving at 
the truth, not within the grasp of this eourt, 
where the testimony is in writing. When, 
therefore, no additional testimony is taken, 
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I do not feel inclined hastily to disturb a 
decree on the point of damages." Certainly, 
in a case where it appeared that manifest 
injustice had been done in the assessment 
of damages, or error in law had been com- 
mitted, it would be the duty of this court 
to interpose. I can see none such in this 
case. The libelant was carried off against 
his consent from home and country, and was 
by that act divested of his means of sup- 
port, deprived of an office under the govern- 
ment which gave him a monthly income of 
$130, was held falsely imprisoned for up- 
wards of a month. All these wrongs travel- 
ed with him and the tort feasor during the 
voyage, and were consummated by landing 
him some thousands of miles from home, 
amid strangers, in a foreign country, with 
his indorsement, that he was a man unfit 
to live in a civilized country,— an hostis hu- 
mani generis. And all this was done by re- 
spondent in violation "of a known duty," 
and in wanton contempt and violation of 
law. I, therefore, cannot say that injus- 
tice has been done in the assessment of 
damages by the district court. A decree 
will be drafted affirming the decree of the 
district court, and handed to the judge for 
signature. 
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YARDLEY v. NEW YORK GUARANTY & 
INDEMNITY GO. et al. 

KILGOUR v. SAME. 

GOODMAN et al. v. SAME. 

[1 Flip. 551.] i 

Circuit Court, W. D. Tennessee. May 15, 1876. 

TXsurt as Defense— Right to Set Up— Affihma- 
tive Relief — Rule in Equitt. 

1. The general rule is, that a stranger cannot 
set up usury as a defense, and that the trans- 
action can only he impeached by the borrower 
or those in privity with him. 

2. The case in 4 Pet [29 U. S.] 205, is the 
later adjudication of the supreme court, and 
apparently strikes at the root of the general 
rule above stated. 

3. The rule in equity is well established that 
affirmative relief against a usurious contract 
will be granted only upon condition that the 
plaintiff pay the defendant the amount of mon- 
ey advanced, or at least allow a decree therefor. 

The original bill was filed on the 20th day 
of May, 1875, in the chancery court of Shelby 
county, Tennessee, by T. W. Yardley as own- 
er of three bonds for $1,000 each, of an issue 
of 600 bonds for $1,000 each, made by the 

i [Reported by William Searcy Plippin, Esq., 
and here reprinted by permission.] 
30 Fed.Cas.— 50 



Memphis Water Company, and secured by a 
trust deed or mortgage of the franchises and 
property of the company made to P. S. Davis 
and T. R. Farnsworth, trustees. The com- 
plaint alleged that the defendant, the New 
York Guaranty and Indemnity Company, held 
two hundred and sixty-seven of said bonds 
as collateral for a loan made at New York 
City to the Water Company, for which inter- 
est was charged at the rate of seventeen per 
cent, per annum, ten per cent, of which was 
under cover of pretended commissions, fraud- 
ulently resorted to to conceal usury, and in 
violation of the charter of said Guaranty and 
Indemnity Company, and of the law of the 
state of New York. The prayer of the bill 
is for an injunction restraining the trustees 
named in the trust deed "or mortgage afore- 
said from selling the trust property, as they 
proposed to do; the Water Company having 
made default of payment of interest on said 
bonds. An answer and cross bill was filed 
by Charles H. Kilgour, as owner of nine of 
said bonds, joining in the complainant's pray- 
er for an injunction. A temporary restrain- 
ing order was granted; but meantime the 
property described in the trust deed had been 
bid off by the defendant, the New York Guar- 
anty and Indemnity Company. On the 24th 
of May, 1875, the sale was set aside, and by 
consent it was ordered by the chancellor that 
all holders of bonds and of liens file answers 
asserting their claims. 

The Guaranty and Indemnity Company, 
and the State Loan and Trust Company, filed 
separate answers, and incorporated therein 
demurrers to the bill and the two cross bills. 
The demurrers to the bill and to the cross bill 
of Kilgour were heard and overruled by the 
state court. 

From the answers -of the New York com- 
panies, it appears that the Guaranty and In- 
demnity Company loaned the Water Works 
Company $98,000, and received as security 
for payment one hundred and sixty-four 
bonds of the Water Company for $1,000 each; 
and the State Loan and Trust Company loaned 
the Water Works Company $62,000, which was 
secured by the pledge of one hundred and 
three bonds for $1,000 each. These loans were 
made at New York City, and evidenced by 
notes at ninety days, which were renewed 
from time to time. The nominal rate of in- 
terest was seven per cent, per annum; but 
two and one-half per cent, for each ninety . 
days was charged as a "commission" for the 
care and custody of the bonds pledged, and 
"for supervising the disbursement of the 
money advanced/' all of which was used in 
the construction of the works of the Water 
Company. 

The answer and cross bill of [William A. 
Goodman, T. G. Gaylord, and Matthew Addy] 
the trustees of the Gaylord Iron and Pipe 
Company sets up their ownership of two hun- 
dred and forty-four bonds of the Water Com- 
pany, "issued to the Gaylord Iron and Pipe 
Company prior to the loans by the New York 
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companies, alleges that the mortgage made 
by the Water Company is a scanty security 
for the bonds issued, and attacks for usury 
the bonds held by the New York companies, 
alleging that no services were rendered, or 
intended to be rendered, for the pretended 
commissions charged by those companies, but 
that they were mere devices fraudulently re- 
sorted to to evade the usury laws of New 
York, and the prohibitions of their charters. 
The cause having been removed to the circuit 
court of the United States, came on to be 
heard before the court upon the demurrer by 
the New York companies to the answer and 
cross bill of the Gaylord trustees. The points 
of the demurrer sufficiently appear in the ar- 
gument. 

Sage & Hinkle and George Gantt, for the 
Gaylord Iron and Pipe Company. 

Patterson & Lowe, for the Memphis Water 
Company. 

Wm. M. Randolph, for the New liork Guar- 
anty and Indemnity Company, and the State 
Loan and Trust Company of New York. 

BROWN, District Judge. While the general 
rule is recognized by all the authorities that 
a stranger cannot set up usury as a defense, 
and that the transaction can only be im- 
peached by the borrower or those in privity 
with him, the application of this doctrine has 
occasioned a vast amount of litigation, and 
the authorities are far from harmonious. 
These questions of privity have arisen most 
frequently in the state of New York, where 
the penalty for usury is most severe, and 
usurious loans most frequent: The following 
rales are deduced from the authorities of that 
state: 

1. That, notwithstanding the statute de- 
clares the usurious contract absolutely void, 
it is in reality only voidable, and the borrow- 
er may affirm it. (a) He may do this, if a 
mortgageor, by selling the mortgage property 
subject to the usurious mortgage. Sands v. 
Church, 6 N. Y. 347; Chamberlain v. Demp- 
sey, 36 N. Y. 144; Mechanics' Bank v. Ed- 
wards, 1 Barb. 271; Post v. Bank of Utica, 7 
Hill, 406; Hartley v. Harrison, 24 N. Y. 170. 
(b) By appropriating property for the pay- 
ment of a usurious debt, or assigning prop- 
erty to a trustee for that purpose. In such 
case the assignment is valid, and neither the 
assignee nor other person can attach the se- 
cured debt for usury. Murray v. Judson, 9 
N. Y. 73; Green v. Morse, 4 Barb. 332; French 
v. Shot well, 5 Johns. Ch. 555; s. c. 20 Johns. 
G68; Denn v. Dodds, 1 Johns. Cas. 158. 

2. The borrower may disaffirm the contract 
and not only personalis 7 impeach it for usury, 
but may grant to another the right to do so. 
He may do this: (a) If a mortgageor, by sell- 
ing his entire interest in the mortgaged prop- 
erty, including his right to impeach the usu- 
rious transaction. Shufelt v. Shufelt, 9 Paige, 
137; Brooks v. Avery, 4 N. Y. 225. (b) A 
creditor who seizes the entire mortgaged 



property on execution, also succeeds to the 
right of his debtor in this regard, and inay 
sell the property free from the usurious loan. 
Mason v. Lord, 40 N. Y. 47G; Post v. Dart, 8 
Paige, 639; Dix v. Van Wyck, 2 HU1, 528; 
Jackson v. Tuttle, 9 Cow. 233; Carow v. Kel- 
ly, 59 Barb. 239; Thompson v. Van Vechten, 
27 N. Y. 568; Sehroeppel v. Corning, 5 Denio, 
236. The authorities in other states are not 
entirely harmonious; most of them, however, 
hold that where a party takes subject to a 
usurious mortgage, he cannot impeach the 
security. Green v. Kemp, 13 Mass. 515; 
Town of Reading v. Town of Weston, 7 Conn. 
409; Loomis v. Eaton, 32 Conn. 550; Baskins 
v. Calhoun, 45 Ala. 582; Fielder v. Varner, 
Id. 429; Stephens v. Muir, 8 Ind. 352; Hen- 
derson v. Bellew, 45 HI. 322; Huston v. 
Stringham, 21 Iowa, 36; Farmers' & Me- 
chanics' Bank v. Kimmel, 1 Mich. 84. 

Unfortunately, the only two decisions of the 
supreme court of the United States are in di- 
rect conflict upon this point. The first is that 
of De Wolf v. Johnson, 10 Wheat. [23 U. S.J 
367. This was a bill to foreclose a mortgage 
which the assignee of the equity of redemp- 
tion attempted to defeat by proof of usury 
between the mortgageor and mortgagee. The 
terms of sale of the property were expressly 
subject "to the incumbrances of my previous 
mortgage or deed of trust, particularly a 
mortgage deed to De Wolf from Prentis, 
dated," etc. In disposing of the case the court 
observed: "Again it is perfectly established 
that the plea of usury, at least as far as to 
landed security is personal and peculiar; and 
however a third person, having an interest in 
the land may be affected, incidentally, by a 
usurious contract, he cannot take advantage 
of the usury. Here, then, the case presents 
a third person, the assignee 'of an equity of 
redemption, setting up a defense, which, in 
one aspect, Prentis himself cannot set up; but, 
on the contrary, under the state of the plead- 
ings must be supposed to have refused to set 
up, or have abandoned. * * * But had they 
purchased from Prentis in the most absolute 
and general manner, and altogether without 
notice, actual or constructive, they still could 
have acquired no more than an equity of re- 
demption, and that would not have transfer- 
red -to them the right of availing themselves 
of the plea of usury. It would indeed be as- 
tonishing, were it otherwise, for the contrary 
rule would hold out no relief to the borrower; 
it would only be transferring his money from 
the pocket of the lender to the pocket of the 
holder of the equity of redemption." 

The ease of Lloyd v. Scott, 4 Pet. [29 U. S.J 
205, involves the same principle. One Sehol- 
field, the owner of certain real estate in Alex- 
andria, in consideration of five thousand dol- 
lars, granted to one Moore, his heirs and as- 
signs forever, an annuity of five hundred dol- 
lars payable in half-yearly installments, with 
power to distrain for non-payment. Schoi- 
field subsequently conveyed to the plaintiff, 
Lloyd, the property in question, subject to 
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this charge. tJpon distress afterwards made 
for rent, Lloyd brought replevin, claiming 
the annuity or rent charge was a mere device 
to cover a usurious loan. The court held that 
he could defend upon this ground, and dis- 
posed of the case of DeWolf v. Johnson [su- 
pra], by saying that "the question whether 
the purchaser of an equity of redemption can 
show usury in the mortgage, to defeat a fore- 
closure, was not involved in the case." It is 
true that the case was disposed of upon two 
"grounds, one of which was that the contract 
was not in fact usurious, and the other that 
the defendant could not take advantage of 
usury if any had existed, but there is nothing 
to indicate it was not decided as much upon 
one ground as the other. 

This opinion in Lloyd v. Scott [supra] 
though contrary to a great weight of author- 
ity and of the prior decision of the court 
which announced it, I am bound to respect as 
the later adjudication of the court, and it ap- 
parently strikes at the root of the general 
rule stated in the opening of this opinion, that 
the defense of usury is personal to the bor- 
rower. I think the principle there announced 
covers the case under consideration. It is 
true, as argued by the defendants, that the 
plaintiff, and every purchaser of bonds ac- 
quired the bonds they hold with the under- 
standing and upon the condition that the deed 
of trust securing them, secured alike the 
whole issue of sjx hundred bonds and that 
the contract between all the parties was, that 
each of the bonds was secured by one sixth- 
hundredth part of the property conveyed; at 
the same time, every purchaser of these bonds 
had a right to assume that they were nego- 
tiated at a legal rate of interest and were 
interested in their realizing for the company 
as much as possible. Every dollar received 
by the company from the sale of these bonds 
and subsequently put upon the water works 
added to the security of every other bond- 
holder. If bonds were sold at but fifty cents 
on the dollar, but half the money would be 
realized that there would have been had the 
bonds been sold at par. By one-half the 
amount of these bonds, therefore, the secu- 
rity of each bondholder would be lessened. 

But there is a defect in the case made by 
the cross bill, which seems to me fatal to the 
relief sought. The parties to these suits are 
contestants for priority of payment. The 
cross bill sets forth the usury in the contracts 
under which the defendants held these bonds; 
prays that the trustees named in the mort- * 
gage may be enjoined from selling the prop- 
erty, and that the bonds issued to the defend- 
ants may be surrendered and cancelled. The 
rule in equity is well established that affirm- 
ative relief against a usurious contract will 
be granted only upon condition that the plain- 
tiff pay the defendant the amount of money 
advanced, or at least allow a decree therefor. 
This rule has been repeatedly recognized By 
the supreme court of the United States. See 
Brown v. Swan, 10 Pet. [35 TL S.] 497; Tif- 



fany v. Boatmen's Ass'n, 18 Wall. [85 U. S.] 
3S5. 

In the case of Spain v. Hamilton's Adm'rs, 
1 TVall. [68 TT. S.] 604, it was held that the 
complainant who was contesting his claim to 
priority upon a fund in the treasury could only 
have relief for the excess over the real debt. 
I see no reason why that rule is not applicable 
here. While it would not be necessary for 
the complainant in a bill of this kind to offer 
to pay the defendants the amount of money 
advanced to them, with legal interest, I think 
they should consent, as a condition of the re- 
lief sought that the defendants have decrees 
for the amount so advanced. This, however, 
was evidently not the purpose of this bill. 
It seeks no less than the entire cancellation of 
the bonds held by the defendants, and the en- 
tire exclusion of their claim from the fund 
to be realized from the sale of the property. 

Without undertaking to decide whether a 
bill might not be filed after the sale of the 
property, praying for a reduction of this claim 
to the amount actually advanced, with legal 
interest; or whether this bill may not be 
amended so as to accomplish, practically, the 
same purpose, it seems to me that in its pres- 
ent shape the case made by the cross bill of 
complainant cannot be sustained. 

The demurrer to the cross bill must therefore 
be sustained. 
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Case Wo. 18,136. 

YATES et al. v. ARDEN et al. 

[5 Cranch, G. C. 526.] * 

Circuit Court, District of Columbia. Nov. 
Term, 1838. 

Confusion of Goods — Principal and Agent — 

Bill in Behalf of All Ckeditors — 

Amendment bt Complainant. 

1. If an agent, whose duty it is to keep the 
goods and effects of his employer separate, mix 
them with his own, it lies upon him to distin- 
guish them; and if he cannot, the whole is to be 
considered as belonging to the other; and every 
sort of profit derived by an agent from dealing 
or speculating with his principal's effects, is 
the property of the latter, and must be ac- 
counted for. 

[Cited in Gantt v. American Cent. Ins. Co., 
68 Mo. 515. Cited in brief in Judevine v. 
Town of Hardwick, 49 Vt. 182.] 

2. If the bill be originally filed by the com- 
plainants "for themselves and such other cred- 
itors as shall choose to come in and contribute 
to the expenses of the suit," the complainants, 
before answer, have a right to amend their 
bill by striking out those words, although some 
of the other creditors shall have filed their pe- 
titions to be let in as complainants; but the 
complainants must pay the petitioners their 
costs. 

Bill in equity, having a double aspect [by 
Yates and Mclntire against the heirs at law 



i [Reported by Hon. William Cranch, Chief 
Judge.] 
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and administrator of D. E>. Arden, deceas- 
ed]: (1) To charge the real estate of D. D. 
Arden, deceased, with payment of debts due 
to the plaintiffs, "and such other creditors 
of D. D. Arden as shall come in and con- 
tribute to the expenses of the suit;" and (2), 
to obtain the exclusive benefit -of such of the 
real estate as was purchased by the deceas- 
ed, with the plaintiffs! funds, and as their 
agent; and to obtain a decree for the sale of 
the whole of the real estate. The plaintiffs 
claimed to be creditors to the amount of 
$35,301.51, and averred that the personal es- 
tate "was insufficient to pay the debts of the 
intestate. 

The heirs at law, without having answered 
the bill, filed a eross-bill against Yates & 
Mclntire, and the administrator of D. D. 
Arden's estate, averring that the intestate 
carried on an extensive and profitable busi- 
ness in Washington upon his own account. 
That the defendant, John M. Maury, was 
appointed his administrator, and returned 
an inventory by which it would seem that 
the personal estate would-be insufficient to 
pay the debts, but they have no means of 
ascertaining the correctness of the same. 
That Maury, the administrator, is the agent 
of the plaintiffs, and, as such, is in the pos- 
session of all the books and papers of the 
deceased; and represents that the intestate, 
in all his transactions, acted exclusively for 
the plaintiffs. These complainants are un- 
able to answer the bill of the plaintiffs, 
Yates & Mclntire, with any degree of ac- 
curacy, and pray that Yates & Mclntire may 
specify all the transactions of the deceased 
in which they were interested; and that the 
defendant Maury may produce the books 
and papers of the deceased, and that the 
defendants may account for all the property 
which came to their hands. 

Before any answer had been filed to ei- 
ther of those bills, the Bank of the United 
States and M. & H. Carey, respectively filed 
their petitions as creditors of the intestate, 
stating that his personal estate is insuffi- 
cient to pay his debts. That Yates & Mc- 
lntire, claiming to be creditors, and profess- 
ing to act in behalf of all the creditors, &c, 
have filed their bill to subject the real estate 
to the payment of the debts of the deceased; 
but claim that the real estate, or a great 
part of it, was purchased with their funds, 
and therefore they claim a priority of pay- 
ment, &c. That these petitioners deny the 
facts to be as averred by Yates & Mclntire 
in their said bill; and, if true, deny their 
right to priority of payment; and suggest 
the inconsistency of thus professing to act 
for all the creditors, and at the same time 
claiming priority of payment; and they pray 
the court to compel them to elect upon which 
ground they will proceed; or to carry on 
the litigation, so far as their claim for pref- 
erence is concerned, at their own expense, 
and that the petitioners may be admitted as 



parties to so much of the said bill as seeks 
to promote the common interest of all the 
creditors; and to resist so much as is at 
variance with their rights as creditors; and 
for general relief. ■ 

Before any answer was filed to the bill of 
Yates & Mclntire, but after the Bank of the 
United States and the Messrs. Carey had 
filed their petitions, Yates & Mclntire amend- 
ed their bill by striking out the words "in 
behalf of themselves and such other cred- 
itors as shall choose to come in," &c, and 
by charging that the defendants, the heirs 
of the intestate, had entered upon the real 
estate, and were in receipt of the rents and 
profits, greatly exceeding $1,500 a year, 
which ought to be subject to the payment of 
the debt due by the intestate to the plain- 
tiffs, the said real estate having been pur- 
chased with their funds improperly applied 
by him as agent, whereby he became a 
trustee for their benefit, and the defendants 
must take the same, subject to all the plain- 
tiffs' legal and equitable claims thereon; and 
praying that a receiver may be appointed. 
Yates & Mclntire, and Mr. Maury answer- 
ed the eross-bill; and it was agreed that the 
cross-bill of the heirs should be received as 
their answer to the bill of Yates & Mcln- 
tire, and that the answer of Mr. Maury 
should be read as his deposition in the same 
suit; that general replications should be 
filed to the respective answers, and that the 
causes should be set for hearing, and sub- 
mitted upon the respective bills, answers, 
and general replications, and the deposition 
of Mr. Maury. 

CRANCH, Chief Judge. The facts which 
it is incumbent on Yates & Mclntire to 
prove in order to justify a decree in their 
favor, to the extent of their prayer for re- 
lief, are: (1) That the intestate, D. D. Ar- 
den, was their agent for the sale of their lot- 
tery tickets, upon commission. (2) That, as 
such agent he received a large number of 
tickets which he sold for their account, and 
that he was indebted to them in a large 
amount at the time of his death, and that, 
on the 1st of June, 1836, there remained due 
to them, the sum of $31,074.10. (3) That D. 
D. Arden died seized or possessed of real 
estate, as alleged in their bill, the whole, or 
a large part of which, was purchased by the 
deceased, with the funds of the plaintiffs, 
Yates & Mclntire. That if any part thereof 
was purchased and paid for with the sep- 
arate and individual funds of the deceased, 
it is so mingled with the part purchased 
with the funds of the plaintiffs, Yates & Mc- 
lntire, that it cannot be discriminated by the 
plaintiffs. (4) That so far as the plaintiffs, 
Yates & Melntyre, seek to charge the real 
estate, if any, which was purchased with 
the separate funds of the deceased, they 
must show that his personal estate was in- 
sufficient to pay his debts. 
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None of these facts -were denied In the 
cross-bill of the heirs which is received as 
their answer to this bill; and they are all 
proved by the answer of Mr. Maury, which 
is received by consent as his deposition in 
this suit. 

Theobald, in his treatise on Principal and 
Agent (page 369), says: "And this principle 
will be found to be established, by many au- 
thorities, as a settled rule in equity, that if 
an agent, whose duly it is to keep the prop* 
erty of his employer separate, mix it with 
his own, it lies upon him to distinguish them; 
and if he cannot distinguish what is his 
own, the whole is to be considered as be- 
longing to the other." And in page 371, he 
says: "Every sort of profit or advantage, 
clandestinely derived by an agent, from deal- 
ing or speculating with his principal's ef- 
fects, is the property of the latter, and must 
be accounted for." Malyne, 154. See Lord 
Chadworth v. Edwards, 8 Ves. 48; Lupton 
v. White, 15 Ves. 436; and Panton v.. Pan- 
ton [supra]. These plaintiffs, therefore, have 
a right to consider the whole real estate of 
the deceased in this district as belonging to 
them, and either to have it specifically con- 
vened, they paying any balances of the pur- 
chase-money which may be due; or, to have 
it sold, and the proceeds of the sales, after 
paying such balances, if any there are, to be 
appropriated to the extinguishment of their 
claim against the deceased. 

It has been suggested, that after the Bank 
of the United States, and M. and H. C. 
Carey, other creditors of the deceased, had 
come in, according to the invitation of the 
bill, the plaintiffs had no right to amend it 
so as to exclude those creditors who had 
come in under the invitation of the original 
plaintiffs, Yates and Mclntire. The Bank of 
the United States, and the Messrs. Carey, 
had by their petition prayed to come in, not to' 
aid the original plaintiffs, but to controvert 
the plaintiff's claim to the property purchased 
by their agent with their funds, and to be 
admitted to the benefit of so much of the bill 
as seeks to promote the common interest; at 
the same time averring the bill to be incon- 
gruous, and liable to be defeated upon de- 
murrer. In order to avoid this objection, the 
original plaintiffs amended their bill, by 
striking out the invitation, and leaving the 
bank and the Messrs. Carey to pursue their 
own course; and the question now is, wheth- 
er they had a right so to do. 

We think they had; but they must pay the 
petitioners their costs. 

The plaintiffs having shown that a large 
part of the real estate was purchased by the 
deceased with their funds, and the defend- 
ants having failed to show what part, if any, 
was purchased with the separate funds of 
the deceased, the court will order the whole 
to be sold, and the proceeds to be brought 
into court to be disposed of as the court 
shall direct 
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Case No. 18,127. 

YATES et al. v. CURTIS. 

[5 Mason, 80.] i 

Circuit Court D. Rhode Island. June Term, 
1828. 

Following Trust Property — Principal ajjd 
Agent. 
Wherever the principal can trace his property 
in the hands of his factor or agent, and dis- 
tinguish it from the mass of the property of the 
latter, he is entitled to recover it from the 
agent, or in case of his failure, from his as- 
signees. 

Assumpsit for money had and received. Plea, 
the general issue. At the trial it appeared, 
that J. B. Wood had been employed by the 
plaintiffs to sell and dispose of large numbers 
of lottery tickets in different lotteries on their 
own account, be receiving a commission there- 
for. The accounts kept by the parties debited 
Wood with all the tickets received, and cred- 
ited him with all tickets returned to the plain- 
tiffs [Yates & Mclntire], and credited them 
with the balance struck, deducting commis- 
sions. Some alterations were latterly made 
by the parties in their form of keeping the 
accounts for their own convenience; but the 
substance of the contract between them re- 
mained unaltered. Wood failed in business 
on the Sth of May, 1828, and assigned his 
property to the defendant [George Curtis] for 
the benefit of his creditors. Considerable 
sums were outstanding, due from third per- 
sons for the lottery tickets so sold, at the time 
of the failure, some part of which had been 
since received by the assignee; and for the 
money so received, the present suit was 
brought. It appeared that . on the face of 
some of the tickets Wood's name was used in 
connexion inih that of the plaintiffs, but any 
partnership concern was negatived by the tes- 
timony. A clerk of Wood, on the trial stated, 
that all the tickets received from the plaintiffs, 
and all the sums now outstanding on the 
sales thereof, were perfectly capable of des- 
ignation and separation from the other prop- 
erty of Wood. 

.Upon this evidence coming out, the counsel 
for the parties submitted the question to the 
court, whether the plaintiffs were entitled to 
recover. If they were, then a verdict was to 
to be taken for the plaintiffs, for a nominal 
sum, and the verdict was to be enlarged and 
altered, as the accounts, hereafter stated, 
should show that the plaintiffs were entitled 
to recover. 

Mr. Whipple, for plaintiffs. 
Mr. Searle, for defendant. 

STORY, Circuit Justice. Upon the facts, 
there does not seem any room for controversy. 

i [Reported by William P. Mason, Esq.] 
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The ease of Thompson v. Perkins [Case No. 
13,972], following Scott v. Surinan, Willes, 
400, settles the principle of law, that where a 
party can trace his property in the hands of 
his agent, and distinguish it from the mass of 
the property of the lattter, he is entitled to 
recover it Here, it is. capable of designation; 
and the outstanding dues on the sale of the 
lottery tickets belong to the plaintiffs, and the 
sums received by the defendant since the in- 
solvency of Wood, are the property of the 
plaintiffs, and recoverable by them. 

Verdict for plaintiffs according to agree- 
ment of the parties. 



Case No. 18,138. 

YATES et al. v. LITTLE et us. 

[6 McLean, 508.] i 

Circuit Court, D. Michigan. June Term, 1855. 

Equitable Jurisdiction — Relief fkom Mistake 
— appraisement fou partition. 

Three persons having an interest in fifty 
lots in Saginaw city, they selected cprtain per- 
sons to appraise lots, and on this appraisement 
they made partition and executed quit claims. 
To the complainants were assigned lots one and 
two, with the warehouses and wharf, valued 
at seven thousand dollars. To the defendants 
was assigned lot three, with the wharf, at two 
hundred dollars. The warehouse, after the pa- 
pers were all executed, was found to extend 
twenty feet on lot three, which adjoined lot 
numbered two. The warehouse was worth sis 
thousand and five or six hundred dollars, it 
being divided into stores of thirty-three feet. 
The defendants claim twenty feet of the ware- 
house on the lot three, from which the plaintiffs 
gave a quit claim, not supposing that any part 
of the warehouse was on it. A bill was filed to 
correct the mistake, to which the defendants 
demurred. The court overruled the demurrer, 
holding that, under the circumstances stated in 
the bill, the mistake was a matter for equitable 
jurisdiction and relief. 
[Cited in brief in Ashmead v. MeCarthur, 67 
Pa. St. 328.] ■ 

In equity. 

Mr. Holbrook, for complainants. 
Mi". Campbell, for defendants. 

MeLEAN, Circuit Justice. This is a bill 
in chancery, which represents that the com- 
plainants [Yates and "Woodruff] owned three 
equal undivided fourth parts, and the de- 
fendant, William L. P. Little, was seized and 
possessed of one undivided fourth part of 
all the real estate in the city of Saginaw, 
known and commonly called the improved 
fifty lots. That the complainant Yates was 
entitled to two-fourths, and the complainant 
Woodruff to one-fourth; and to make an 
equitable partition of the lots in value, it 
was agreed between them that they should 
be appraised by Eleazer Jewett, Gardner D. 
Williams, and Charles L. Richmond, in re- 
gard to the above lots and other property, 
which embraced the interest of other parties. 
And on the 14th of September, 1848, the ap- 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



praisers met at Saginaw city, and after view- 
ing the premises and duly deliberating there- 
on, did determine on their report, in regard 
to the fifty lots as follows: Lots one and 
two in block thirty, with the warehouse and 
wharf were worth seven thousand dollars; 
that lot number three, in the same bloek, 
with the wharf, was worth two hundred dol- 
lars; that lot number one in block thirty- 
five, vacant, was worth seventy-five dollars; 
that lot eleven, in block thirty-four, with 
dwelling house, was worth three hundred 
and fifty dollars; that lot seven, in block 
twenty-eight, and Richmond's store, were 
worth five hundred dollars; that lot eight, 
vacant, was worth sixty dollars; that lot 
nine, same block, with Cushway's house, 
was worth five hundred and sixty dollars; 
that lot ten, vacant, was worth sixty dollars; 
that lot six, in block eighteen, with the 
shoe shop on it, was worth one hundred and 
sixty dollars; that lots one, two, seven and 
eight, in bloek twenty-seven, with Webster's 
house' and barn, were worth four thousand 
dollars; that lots three, four, five and six, 
vacant, were worth forty dollars each, one 
hundred and sixty dollars; that lots nine, 
ten and eleven, were worth two hundred and 
twenty-five dollars; that lot twelve, in the 
same block, with Joiner's shop, was worth 
three hundred dollars; that lot seven, block 
thirty-two, with Little's office was worth one 
hundred and ninety dollars; that lots eight 
and nine, with Little's house, were worth 
thirteen hundred and eighty dollars; that 
lots one, two and three, in block one hun- 
dred and twenty-one, vacant, were worth 
seventy-five dollars; that twelve lots in 
block one hundred and sixty-six, were worth 
five hundred and thirty dollars; that south 
of Cape street, lots one, two, three and four, 
vacant, in bloek ten, were worth one hun- 
dred and ten dollars; that lots five, six, sev- 
en and eight, same block, were worth one 
hundred and sixty dollars; that lots three 
and four, in block seventeen, were worth 
sixty dollars. 

After the partition, it was agreed that the 
fifty lots, so called, owned by the parties, 
have been partitioned, and.it was further 
agreed that Messrs. Yates and Woodruff 
shall take, as their (portion of the property, 
bloek numbered twenty-seven, entire, with 
all the buildings, improvements and appur- 
tenances; also lots numbered one and two, 
in block numbered thirty, and lots numbered 
seven and eight, in block numbered twenty- 
eight, with the buildings and improvements 
thereon. And W. L. P. Little agreed to quit 
claim unto the said Yates and Woodruff, all 
his right and interest above allotted to them 
as above. And the bill states that the above 
agreement was consummated, with a slight 
exception of a modification agreed to, as to 
the property which was to be released to 
the complainants, but not as to the appraisal, 
which remained the basis of the partition. 
On the 1st of May, 1849, the defendant exe- 
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cuted a quit claim deed from the above prop- 
erty to the complainants; and they executed 
a like deed to the defendant for lot three, 
on block thirty, north of Cape street, together 
with other lots. 

The complainants allege that the appraise- 
ment of lots one and two was made and ac- 
cepted, under the belief that the warehouse 
stood wholly on those lots, and that lot num- 
bered three was a vacant lot, with a wharf 
in front thereof, which was released by the 
complainant to the defendant at the valua- 
tion thereof; and the bill charges that such 
was the belief of the defendant. But the 
complainants allege they have since discov- 
ered that lots one and two extended only one 
hundred feet in front on the Saginaw river, 
and that the warehouse, which is a very 
commodious one, fronts on the river one 
hundred and twenty feet, being twenty feet 
on lot number three. And the complainants 
say that until after the agreements were all 
executed, the above discovery was not made; 
and since it has been made the complainants 
have tendered to the defendant the full value 
of the ground occupied by the warehouse on 
number three. That the warehouse, being 
divided into stores of thirty feet front, will 
be irreparably injured by cutting off twenty 
feet That lot three was valued and con- 
veyed to the defendant as a vacant lot, with 
a wharf in front. And the complainants 
pray, that relief may be given, and the mis- 
take corrected, &e. To the bill the defend- 
ant, flies a demurrer. And for cause of de- 
murrer states, that complainants have made 
no case for relief; that they have not set out 
the deeds and writings, that the charges are 
not made specifically, and that the complain- 
ants have not offered to do equity, &c. 

The case made in the bill is one of flagrant 
injustice, though it occurred, not by the con- 
trivance of the defendant, but through the 
mistake of the appraisers and of the parties. 
Lots one and two, with warehouse and 
wharf, were valued at seven thousand dol- 
lars. Can any one suppose that one hundred 
feet only, of the warehouse was valued? 
Can any one doubt, that the entire ware- 
house and the ground on which it stood, 
with the wharf, were included in the valua- 
tion? The facts are so clear, looking at the 
face of the bill, in this respect, that no proof 
could be more satisfactory. By this mis- 
take the defendant has got more than he was 
justly entitled to, and the question is wheth- 
er he can conscientiously retain this advan- 
tage. Twenty feet of the warehouse, at the 
rate at which it was valued, not including 
the ground, could not be less than ten or 
eleven hundred dollars. And although the 
defendant has been applied to, he has refus- 
ed to correct the mistake. His lot adjoining 
with the wharf, was appraised at two hun- 
dred dollars, and the defendant received it 
at that price. And he has refused three 
hundred and fifty dollars for the twenty 
feet of lot, which would be within twenty- 
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five dollars of the sum charged him for the 
entire lot. This does not present a very fa- 
vorable aspect of the defendant's case; and 
yet he refuses to do justice, or, in other 
words, is determined to hold twenty feet of 
the warehouse, which is on his lot. And the 
question is, can he -do so conscientiously. 
The counsel for the defendant insist that he 
can, and that the complainants, by reason of 
their negligence are not entitled to relief. 

It is insisted that the relief prayed cannot 
be given, as the appraisers were appointed by 
the parties, being judges of their own choos- 
ing, and that their decision cannot be set 
"aside. The bill does not specially pray to 
have the award set aside, but for general relief, 
from the mistake in the partition, by the par- 
ties themselves, and the consequent injustice 
to the complainants. A mistake of the ar- 
bitrators is a ground to set aside an award, 
and no mistake could be more palpable than 
the one committed in this ease. Lots one and 
two, including the warehouse and wharf, were 
valued at seven thousand dollars, which, in 
the partition, were assigned to the plaintiff. 
Now these lots were not specifically valued, 
but as connected with the warehouse; and in 
this view, the appraisers estimated the value 
of twenty feet more ground than the lots one 
and two contained. And when to this ground 
is added, the twenty feet of the warehouse, 
both of which the defendant claims, instead 
of the vacant lot, as described and valued, it 
makes a clear case of injustice, that any court, 
having the power, would, in some mode cor- 
rect. To refuse this, on the ground that the 
plaintiffs had been negligent of their rights, 
under the circumstances, would be a mockery 
of justice. The injustice is so clear that it 
is matter of surprise, how the defendant 
should consent to take advantage of the mis- 
take. And it is hoped for his own sake, that 
the allegations of the bill are not accurate. 
If the conveyance had been executed for the 
ground in front occupied by the warehouse, 
which would have taken twenty feet from lot 
numbered three; it would have given no more, 
in all probability, than was in the mind of the 
appraisers. And yet, under such circumstan- 
ces, chancery would have corrected the er- 
ror, by making the proper deduction from lot 
number three. 

The parties were misled and very naturally, 
by the report of the appraisers. In making 
partition and executing conveyances, they 
were governed by that report. They failed to 
do what the plaintiffs and defendant intended 
to do, and it is -most unjust and inequitable 
for the defendant to claim the advantage, in 
the partition, which the mistake has given 
him. The mistake has chiefly arisen from the 
parties themselves, and although the mistake 
of the appraisers led to the thing that was 
done, the case is not more the error of the 
arbitrators, than the error of the parties. Sup- 
pose a party had agreed to purchase a certain 
tract of land, and through mistake a different 
tract was conveyed to him, would not this be 
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corrected? Such a mistake often occurs in 
the conveyance of town lots. No honest man 
would hesitate to correct such an error, and 
a refusal to do so, would authorize a court of 
chancery to correct it Where an individual 
has been grossly negligent of his own rights, 
in some peculiar cases, chancery will not re- 
lieve him; as where an individual fails to 
procure evidence in a trial at law which he 
might have -procured, equity will not relieve 
him. But the case before us is not one of 
mere negligence within the meaning of the 
books. The plaintiffs were non-residents, as 
appears from the declaration, and this may 
account for the mistake in the partition, un- 
less the contrary be shown. 

Acts done through mistake, by principal or 
agent, are not binding. Harmer v. Morris 
[Case No. 6,076]. Mistakes and fraud are 
equally relievable in equity. Dunlap v. Stet- 
son [Id. 4,164]. A mistake of facts, going to 
the essence of the contract, avoids it. Ham- 
mond v. Allen [Id. 6,000]. A bargain, found- 
ed upon material misrepresentations of matters 
of fact, even though they were inadvertently 
made through the mutual mistake of the par- 
ties, or by mistake of the grantors alone, will 
be annulled in equity. Daniell v. Mitchell 
[Id. 3,562]. A mistake in the description of 
lands intended to be mortgaged, may be cor- 
rected in equity. Bank of TT. S. v. Piatt, 5 
Ohio, 540; Hunt v. Freeman, 1 Ohio, 490. 

In 1 Story, Eq. Jur. § 150, it is said: "In 
like manner, where the fact is equally un- 
known to both parties, or where each has 
equal or adequate means of information, or 
where the fact is doubtful from its own nature, 
in every such case, if the parties have acted 
with entire good faith, a court of equity will 
not interpose; for, in such cases, the equity 
is deemed equal between the parties; and 
when it is so, a court of equity is generally 
passive, and rarely exerts a jurisdiction. Thus, 
where there was a contract by A to sell to 
B for twenty pounds, such an allotment, as 
the commissioners under an inelosure act 
should make for him; and neither party, at 
the time, knew what the allotment would be, 
and were equally in the dark as to the value; 
the contract was held obligatory, although it 
turned out, upon the allotment, to be worth 
two hundred pounds." This turned upon the 
uncertainty of what the value of the allotment 
would be, and whether it was more or less, 
the contract was valid. In section 151, it is 
said: "The general ground, upon which these 
distinctions proceed, is, that mistake or igno- 
rance of facts in parties is a proper subject of 
relief, only when it constitutes a material in- 
gredient in the contract of the parties, and 
disappoints their intentions by a mutual er- 
ror; or where it is inconsistent with good 
faith, and proceeds from a violation of the 
obligations, which are imposed by law upon 
the conscience of either party." And again, 
in section 152, the author says: "One of the 
most common classes of cases, in which relief 
is sought in equity, on account of a mistake of 



facts, is that of written agreements, either 
executory or executed. Sometimes, by mis- 
take, the written agreement contains less than 
the parties intended; sometimes it contains 
more; and sometimes it simply varies from 
their intent, by expressing something different 
in substance from the truth of that intent. In 
all such cases, if the mistake is clearly made 
out by proofs entirely satisfactory, equity will 
reform the contract, so as to make it conform- 
able to the precise intent of the parties." Du- 
rant v. Durant [1 Cox, Ch. 58]. In Calverly 
v. Williams, 1 Ves. Jr. 210, Lord Thurlow 
said: "No doubt, if one party thought he 
had purchased, bona fide, and the other party 
thought he had T)ot sold, that is a ground to 
set aside the contract, that neither party may 
be damaged; as it is impossible to say, one 
shall be forced to give that price for part only, 
which he intended to give for the whole; or 
that the other shall be obliged to sell the whole 
for what he intended to be the price of part 
only. Upon the other' hand, if both under- 
stood the whole was to be conveyed, it must 
be conveyed. But again, if neither under- 
stood so, if the buyer did not imagine he was 
buying any more than the seller imagined he 
was selling this part, then this pretence to 
have the whole conveyed, is as contrary to 
good faith upon his side, as the refusal to sell 
would be in the other case. The question is, 
does it appear to have been the common pur- 
pose of both to have conveyed this part." 

The argument is, that relief cannot be given, 
as the court cannot say what the appraisement 
would have been without the twenty feet. The 
answer to this is, that the partition was in- 
tended to be made on the estimated value of 
the parcels of property made by the apprais- 
ers, so that this objection is not insuperable. 
Lapse of time, and change of value in the 
property, is alleged in the argument; but 
this does not arise on the demurrer. If it be 
admitted that no decree can be made against 
the wife of the defendant, on the final hear- 
ing, or before it, the court can protect her 
interests. 

Upon the above view of the case, the de- 
murrer must be overruled. 
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YAW v. MEAD et aL 

[5 McLean, 272.] i 

Circuit Court, D. Michigan. June Term, 1851. 

Pkactice— Following State Law. 

A law of the state regulating the practice of 
the state courts, does not apply to the courts of 

i [Reported by Hon. John McLean, Circuit 
Justice.] 
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the United States, unless adopted by act of 
congress, or by the courts of the United States. 

Mr. Terry, for complainant. 
Mr. Davidson, for defendant. 

McLEAN, Circuit Justice. This is a bill 
to foreclose a mortgage; and a question is 
made whether the decree for the sale of the 
land must be made subject to the 111th 
section of the general chancery act of the 
states, which provides, that whenever a bill 
shall be filed for the foreclosure and satis- 
faction of a mortgage, the court shall have 
power to deeree a sale of the mortgaged 
premises, &c, but the judge shall not, by 
such decree, order any such lands to be sold 
within one year after the filing of the bill 
for foreclosure. In the case of Bronson v. 
Kinny [unreported] the supreme court of the 
state .has held this statute to be binding 
upon the state courts. The above act has 
been passed by the legislature of Michigan, 
since the act of congress adopting the prac- 
tice of the state courts, consequently the 
statute cannot apply to the courts of the 
United States, unless specially adopted by 
" them. No such rule has been adopted. The 
court ordered the sale of the premises, by 
giving the usual notice, if the money should 
not be paid in 6 months. 
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YE AD ON et al. v. PLANTERS' & ME- 
CHANICS' BANK et al. 

[Betts, Scr. Bk. 125.] 

District Court, E. D. South Carolina. June 24, 
1843. 

Bankruptcy — Jurisdiction of District Court — 
Mortgaged Property— State Courts. 

[1. Under the act of 1841, §§ 2, 11 [5 Stat. 
442, 447], the bankruptcy court has no juris- 
diction to dispose of the security of a creditor 
whose mortgage is valid by the state law, and 
not inconsistent with the provisions of the sec- 
ond and fifth sections of the bankruptcy law, 
unless the mortgagee claims as a creditor un- 
der the bankrupt law. But, when the creditor 
does come into the bankruptcy proceedings, the 
court has full jurisdiction to order a sale of the 
property, and to make good title thereto.] 

[2. A suit brought by the assignee under the 
second section of the act, to recover property 
fraudulently mortgaged or conveyed, is a "pro- 
ceeding in bankruptcy," within the meaning of 
the sixth section of the act, and hence, under 
that section, as well as under section eight, the 
district court has jurisdiction of such a suit. 
But, as there is no language in the act indi- 
cating that this jurisdiction is exclusive, it must 
be considered as concurrent with the state 
courts, and the court which first obtains juris- 
diction will have the right to decide the mat- 
ter.] 

[3. The filing of a petition in voluntary bank- 
ruptcy does not confer upon the district court 
jurisdiction in respect to a mortgagee, who does 
not come in and prove his debt, but relies solely 
upon his security; and, if he •commences suit 
in a state court to foreclose the same, before 
the assignee files a suit to set it aside as a fraud 
upon the law, the state court will then have 
the right to decide the matter, to the exclusion 
of the federal courts.] 



[This was a suit in equity by Richard 
Yeadon, Sandiford Holmes, and James M. 
Wilson, assignee of Andrew M'Dowall and 
William G. Mood, , bankrupts, against the 
Planters' & Mechanics' Bank, the Bank of 
South Carolina, and others, to procure a 
sale of certain property mortgaged by the 
bankrupt to the defendants, for an account 
of rents and profits thereof, and for an in- 
junction to restrain defendants from prose- 
cuting a suit in the state courts, etc.] 

GILCHRIST, District Judge. It appears 
in this case that the firm of M'Dowall, 
Hayne & Co., being indebted to the Plant- 
ers' & Mechanics' Bank, the Bank of South 
Carolina, and certain other banks in the city 
of Charleston, in various sums of money, 
amounting to upwards of $57,000, as drawers 
of certain notes, Andrew M'Dowall, one of 
the said firm, for the purpose of better se- 
curing the payment of the several sums of 
money due to the said banks, according to 
the true intent and meaning of the notes, on 
the 15th of August, 1842, executed a mort- 
gage to them in fee simple, with a defeas- 
ance, of real estate in the city of Charleston, 
and of a lot of land, with the buildings 
thereon, situated in the village of Moultrie- 
ville, Sullivan's Island, estimated to be 
worth together at least 75 per cent of the 
amount of their claims. It further appears 
that on the 31st of December, 1842, the 
said Andrew M'Dowall and William G. Mood, 
another member of the said firm of M'- 
Dowall, Hayne & Co., filed their petitions in 
this court to be declared bankrupts, the 
said Andrew M'Dowall inserting in his 
schedule annexed to his petition the prop- 
erty mortgaged by him to the banks; and 
that on the 30th January, 1843, they were 
severally declared bankrupts by this court, 
and the complainants appointed assignees of 
their respective estates, in conformity with 
the provisions of the act of congress "to 
establish a uniform system of bankruptcy 
throughout the United States," passed Au- 
gust 19, 1841. On the 23d day of February, 
1S43, the said Planters' & Mechanics' Bank 
filed their bill in the court of equity of 
this state, for the Charleston district, against 
the present complainants, the other banks, 
and others, as defendants, for a foreclosure 
of the aforesaid mortgage, and sale of the 
mortgaged premises for the payment of the 
amounts due the said banks, in preference 
to all creditors of the bankrupts, and for 
other relief; and this case now comes before 
me on a bill filed on the equity side of the 
court by the assignees of the bankrupts 
against the Planters' & Mechanics' Bank, 
the Bank of South Carolina, and others, for 
an account of the rents and profits of the 
mortgaged premises, which the banks have 
received, for an injunction to restrain the 
said Planters' & Mechanics' Bank, their 
agents and officers, from further prosecuting 
their suit in equity in the state court against 
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tlie present complainants, for a sale of the 
mortgaged premises by a decree of this 
court/ and the application by this court of 
the proceeds of such sale, according to law, 
duly respecting all legal preferences and 
liens, and for other relief; the present com- 
plainants alleging in their bill that the said 
mortgage is null and void under the bank- 
rupt act of 1S41, as having been made and 
given "in contemplation of bankruptcy," and 
in violation of the provisions of that act. 

The suit now before the court is certainly 
an important ease, whether it be considered 
with reference to the amount of property 
which may be affected by the present deci- 
sion, or as regards the various questions in 
relation to the jurisdiction of this court 
which have been brought into discussion. 
The zeal and ability displayed by the coun- 
sel engaged in the cause, and which have 
materially aided this court in forming its 
judgment, evince their sense of the impor- 
tance of the case. Questions which affect 
the jurisdiction of courts of justice are al- 
ways deserving of the most serious consid- 
eration, for, while no judge should willingly 
usurp jurisdiction, the judge who regards 
his official obligations will be careful not to 
decline the exercise of any powers with 
which he is legitimately invested, and, if in 
the discharge of his duties, the jurisdiction 
of his court should unfortunately clash with 
the jurisdiction of another tribunal, however 
much he might regret the circumstance, it 
should not form in his mind any good 
cause for a relinquishment of his authority. 
Whenever, therefore, such questions arise, 
the judgment of the court should be framed 
and pronounced without regard to any re- 
sults that may occur from it. Taking this 
as the proper view of my official duty, I 
shall now proceed to express my opinion on 
the points involved in the consideration of 
the case submitted to me, and the first sub- 
ject of inquiry is as to the jurisdiction of 
this court, under the bankrupt act of the 
United States of 1841, in relation to the 
claims of a bankrupt's mortgage creditors. 
The last proviso of the second section of the 
act declares that nothing therein "contained 
shall be construed to annul, destroy or im- 
pair any lawful rights of married women, 
or minors, or any liens, mortgages, or other 
securities on property, real or personal, 
which may be valid, by the laws of the 
states respectively, and which are not in- 
consistent with the provisions of the sec- 
ond and fifth sections of this act." Under 
this proviso all mortgages which are valid 
by laws of the states, respectively, and 
which are not inconsistent with the provi- 
sions of the second and fifth sections of the 
act, are protected from the operations of 
the act. In declaring that nothing contained 
in the act "shall be construed to annul, 
destroy or impair" any such mortgage, it 
was evidently the intention of the law mak- 
ers that such mortgages should be protected 



as privileged liens; and, such mortgages be- 
ing excepted from the general provisions of 
the act, the rights acquired thereby are not 
held under the act, but independently of it. 
This view of the subject receives confirma- 
tion from the 11th section of the act, which 
declares "that the assignee shall have full 
authority, by and under the order and direc- 
tion of the proper court in "bankruptcy, to- 
redeem and discharge any mortgage or oth- 
er pledge, or deposit, or lien upon any prop- 
erty, real or personal, whether payable on 
presentation or at a future day, and to ten- 
«der a due performance of the conditions 
thereof." This section points out the mode 
by which a valid and existing lien on the 
property of the bankrupt is to be removed, 
and, taking it in connection with the pro- 
viso of the second section, I understand the 
law to be that the court in bankruptcy can- 
not dispose of such security of a creditor 
without his consent, but that the assignee 
may, under the direction of the proper court 
in bankruptcy, redeem and discharge the 
same. There must be some act done on the 
part of the creditor holding such security 
to bring his ease within the jurisdiction of 
the court in bankruptcy, and, in accordance 
with this view, it was held in Ex parte 
Jackson, 5 Ves. 357, that the lord chancellor 
has no authority in bankruptcy to compel a 
second mortgagee, not claiming under the 
commission, but resting on his security, to 
join in a sale obtained by a prior mortgagee, 
the sale not producing enough for both 
mortgages. In that case the second mort- 
gagee, not having attempted to prove his 
debt, chose to rest on his security, and re- 
fused to join in the sale, and the lord chan- 
cellor, while admitting that he could not 
make a title unless the second mortgage, as- 
well as the first, was paid, held this lan- 
guage: "If the second mortgagee claims 
anything as a creditor, I have a hold upon 
him no doubt." Now let these principles be 
applied to the claims of the mortgagees of 
the case now before this court, and it is- 
unnecessary here to inquire whether the 
mortgage executed by Andrew 11'Dowall is 
such a mortgage as is contemplated by the 
proviso of the second section of the act of 
1811, referred to above. It is sufficient, for 
the purposes of this argument, to suppose 
that it may be such a mortgage. If it be, I 
am of opinion that the mortgagees, not 
claiming as creditors under the bankrupt 
act, but choosing to rest on their security, 
they are not compelled to submit their rights 
to the adjudication of this court. But I am 
at the same time well satisfied that this 
court can entertain jurisdiction of any mort- 
gage given by a bankrupt, upon the peti- 
tion of the mortgagee, and that, under that 
part of the 6th section of the act of 1S±1 
which gives to the district court in every dis- 
trict "jurisdiction in all matters and pro- 
ceedings in bankruptcy arising under" the 
act, the court can order a sale of mortgaged 
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premises, where the creditor applies to the 
court for that purpose, and that, under the 
decree ordering such sale, a good, valid, and 
sufficient legal title to the premises may be 
made to pass to the purchaser. It is the 
practice in England, under the bankrupt law 
of that country, for the courts to direct a 
sale of collateral securities upon the applica- 
tion of the creditors, and the right of this 
court to order such sale in the cases stated 
is recognised by Mr. Justice Story in Re 
Grant [Case No. 5,090], where he says that 
"there can be no doubt that the creditor 
holding securities is enabled to prove his 
debt upon his offer to surrender, and actual- 
ly surrendering, those securities, to be dis- 
posed of according to the order and direction 
of the court, and that he is entitled to prove 
his debt, deducting the true value of the se- 
curities therefrom; that true value, when 
ascertained, being paid or applied by the 
court for the exclusive benefit of such cred- 
itor"; and that "the court shall have full 
authority to ascertain the true value by a 
sale, or by an appraisement, or in any other 
mode which it shall deem best for all con- 
cerned in the. estate." 

But, supposing that the mortgage of the 
bankrupt shall not come within the proviso 
of the second section of the act, that it is 
not one of those mortgages "on property, 
real or personal, which may be valid by the 
laws of the states, respectively, and which 
are not inconsistent with the provisions of 
the second and fifth sections of that act," 
the question now arises whether this court 
has jurisdiction of proceedings instituted by 
the assignee of the bankrupt to set aside 
such mortgage. The second section provides 
"that all future payments, securities, con- 
veyances or transfers of propei'ty, or agree- 
ments made or given by a bankrupt, in con- 
templation of bankruptcy, and for the pur- 
pose of giving any creditor, endorser, sure- 
ty, or other person any preference or priority 
over the general creditors of such bank- 
rupts," and all other payments, securities, 
&c, in contemplation of bankruptcy made 
or given to any person, not being a bona fide 
creditor or purchaser for a valuable con- 
sideration, without notice, "shall be deemed 
utterly void and a fraud upon this act; and 
the assignee under the bankruptcy shall be 
entitled to claim, sue for, recover and re- 
ceive the same as part of the assets of the 
bankruptcy." There is here an express au- 
thority given to the assignee to "sue for" 
property conveyed in violation of the pro- 
visions of this section, though it is true that 
the district court of the United States is not 
specially designated in this section as the 
court in which such suit shall be brought; 
but the authority of the court to entertain 
jurisdiction of such suit, I apprehend, is to 
be found in the 6th and 8th sections of the 
act. The Gth section declares "that the dis- 
trict courts in every district shall have juris- 



diction in all matters and proceedings in 
bankruptcy, arising under this act, and any 
other act which may hereafter be passed on 
the subjeet of bankruptcy; the said jurisdic- 
tion to be exercised summarily in the nature 
of summary proceedings in equity;" and aft- 
erwards specifies certain eases of contro- 
versy to which the jurisdiction of the court 
shall extend, which, on the authority of the 
case of Ex parte Martin [Case No. 9,149], I 
consider as affirmative, and not restrictive 
of the preceding clause. If then, as I have 
stated, the clauses of this section, enumerat- 
ing particular cases of controversy to which 
the jurisdiction of the court shall extend, are 
not to be regarded as restrictive of the general 
powers conferred by the first clause of the 
section, the language used in the first clause 
is sufficiently comprehensive to embrace every 
matter and proceeding in bankruptcy arising 
under the act; and a suit brought by the as- 
signee of a bankrupt to have a mortgage can- 
celled, which is declared by the act to be ut- 
terly void, and a fraud upon it, is, I conceive, 
a matter and proceeding in bankruptcy, aris- 
ing under the act. The 8th section, too, as I 
have already remarked, confers jurisdiction, in 
my opinion, on the district court of the United 
States, of all suits brought by the assignee of 
the bankrupt to cancel a mortgage, void by 
the law. The first clause of this section de- 
clares "that the circuit court within and for 
the district where the decree of bankruptcy 
is passed, shall have concurrent jurisdiction 
with the district court of the same district, of 
all suits at law and in equity, which may and 
shall be brought by any assignee of the bank- 
rupt against any person or persons claiming an 
adverse interest, or by such person aga'nst 
such assignee, touching any property or rights 
of property of said bankrupt, transferable to, 
or invested in such assignee." Under this 
section, the person against whom the assignee 
of the bankrupt shall bring his suit must claim 
an adverse interest to that of the assignee for 
the United States court to entertain jurisdic- 
tion of the case. It is therefore necessary to 
ascertain the extent of the interest of the as- 
signee of the bankrupt in the property mort- 
gaged, before we can determine whether the 
interest of the mortgagee is adverse to his. 
"All property of the bankrupt, mortgaged or 
pledged to others by the bankrupt before his 
bankruptcy, vests in the assignees, subject to 
the claim or lien the mortgagee or pawnee has 
upon it, or, in other words, the equity of re- 
demption in the case of a mortgagee, and the 
right to redeem, and the right of property 
when redeemed, in the case of a pledge, vests 
in the assignees by their appointment," 
Archb. Bankr. p. 223. But in the case of a 
mortgage adjudged fraudulent and void, the 
property remained in the bankrupt, and by 
the bankrupt law became vested in his as- 
signee (per Spencer, J., in the case of Sands 
v. Codwise, 4 Johns. 536). The person, then, 
claiming under a mortgage void by law, claims 
an interest adverse to the assignee of the 
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bankrupt, who, by virtue of bis appointment, 
takes all tbe property and rights of property 
of the bankrupt, subject only to Talid and ex- 
isting liens thereon.; and the assignee of a 
bankrupt may therefore well be considered as 
authorized, under this section, to bring suit in 
the circuit court or district court of the United 
States, to try the validity of a mortgage 
against the mortgagee who in such suit will 
claim an interest directly adverse to the inter- 
est of the assignee. 

Such being the jurisdiction of this court, ac- 
cording to my views of the subject, it is prop- 
er now to enquire whether this jurisdiction is 
exclusive or concurrent with the state courts. 
There is certainly no language used in the 
bankrupt act of 1841 expressly granting an 
exclusive jurisdiction to the courts of the 
United States in the eases above stated; and 
the absence of any record conveying such a 
grant should raise the presumption that it was 
not the intention of congress to confer it. In 
the judiciary act of 1789 (1 Story's Laws, 50) 
[1 Stat. 73], the extent of the jurisdiction of 
the federal courts is not left to implication, 
and, whether the same is to be exclusive or 
concurrent, the powers conferred by congress 
are so clearly designated that there can be no 
mistake on the subject; "showing that, in the 
opinion of that body, it was not sufficient to 
vest an exclusive jurisdiction where it was 
deemed proper merely by a grant of jurisdic- 
tion generally." Houston v. Moore, 5 "Wheat. 
[18 U. S.] 26. I do not mean to be under- 
stood as saying that to give exclusive jurisdic- 
tion to the federal courts it is necessary that 
it should be expressly stated in the act con- 
ferring the authority, but I do mean to say 
that the grant of jurisdiction generally to the 
district and circuit courts of the United States, 
contained in the 6th and 8th sections of the 
act of 1841, already quoted and commented 
upon, is not sufficient to vest in these courts 
an exclusive jurisdiction in all matters and 
proceedings in bankruptcy, arising under this 
act, or in the cases therein specially enumer- 
ated. To vest exclusive jurisdiction in the 
district court, the grant should be expressed 
in language, the fair and reasonable interpre- 
tation of which will bear that meaning; such, 
for instance, as in the 7th section of the act of 
1841, designating the district court for the dis- 
trict in which the bankrupt shall reside or 
have his place of business as the court in 
which all petitions for the benefit of the act 
shall be had, and in which proofs of debts and 
other claims against the bankrupt's estate 
shall be open to contestation; as in the 9th 
section, directs "that all sales, transfers and 
other conveyances of property shall be made 
at such times and in such manner as shall be 
ordered and appointed by the court in bank- 
ruptcy," and that "all assets received by the 
assignee in money, shall within sixty days 
afterwards be paid into the court, subject to 
its order, respecting its future safe keeping 
and disposition;" as in the 10th section of the 
act, making it the duty of the court to order 



and direct a collection of assets, and a dividend 
of the same among the creditors who have 
proved their debts; and as, also, in the 11th 
section of the act, authorizing "the assignee, 
under the order and direction of the proper 
court in bankruptcy, to redeem and discharge" 
any liens on the property of the bankrupt, and 
to compound debts, &c, due or belonging to 
the estate of the bankrupt. In these cases, 
and in others, which can be pointed out on a 
reference to the provisions of the law, the 
jurisdiction vested in the federal courts is nec- 
essarily exclusive, and there would be a direct 
incompatibility in the exercise of similar pow- 
ers by the state courts. I am aware that in 
the opinion which I have expressed as to the 
jurisdiction of the district court in matters 
and proceedings ,in bankruptcy, arising under 
the act, I may be considered as coming in con- 
flict with the judgment pronounced by Mr. 
Justice M'Kinley in the circuit court of the 
United States for the Eastern district of Loui- 
siana, in the case of Walden's Assignee v. City 
Bank [unreported], relied on in the argument 
of this case at the bar; but, however great 
may be my respect for that judgment, I am 
bound to decide the ease submitted to my con- 
sideration according to the deliberate convic- 
tions of my own mind; and, without presum- 
ing to comment on that decision, I will remark 
that, even in that case, authority may be found 
for the position taken in this that the jurisdic- 
tion of the district court is not exclusive in all 
matters in bankruptcy, as the learned judge 
states in one part of his decision that the ju- 
risdiction of the district court of this state 
(Louisiana) over the subject upon a proper 
case is not doubted." 

The jurisdiction, then, of this court of the 
case made by the pleadings being concurrent 
with the state court, the next question is as 
to the court which should have the decision 
of the matter, and the rule laid *down in the 
case of Smith v. Mdver, 9 "Wheat [22 U. S.] 
535, is the correct and sound rule on this 
point. "In all eases of concurrent jurisdic- 
tion, the court which first has possession of 
the subject must decide it." But here the 
question arises as to which court first took 
possession of the subject On the part of 
the present complainants it is contended that 
the petition of the bankrupt for a decree of 
bankruptcy is a suit for the benefit of all the 
creditors, and that the filing of his petition 
is the commencement of such suit; but I ap- 
prehend it is not regarded as a commence- 
ment of the suit for the creditors who hold 
securities excepted from the provisions of 
the act, but only for those creditors who must 
come in and prove their debts, "under such 
bankruptcy," in the manner prescribed by 
the act, before they will be entitled to share 
in the bankrupt property and effects. View- 
ing the subject in this aspect, the state court 
of chancery first had possession of the mat- 
ter now before this court, the bill to fore- 
close the mortgage in question having been 
filed in that court, before the bill of the pres- 
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ent complainants, to set aside that mort- 
gage, was filed in this court; but I think it is 
a matter of very little consequence in which 
court the validity of the mortgage shall be 
tried. The state, as well as the federal, tri- 
bunals are bound to administer the bank- 
rupt law according to its provisions, as a 
law passed in conformity to the powers dele- 
gated to congress by the constitution of the 
United States. The act of August 19, 1841, 
is the supreme law of the land, and equally 
binding upon the courts of the federal and 
state governments. Any argument, there- 
fore, upon which the present complainants 
might rely in this court, to cancel the mort- 
gage, could be urged with equal force in the 
proceedings now pending in the state court, 
to which they have been made parties, as 
assignees of the bankrupt; and if, in that 
case, it should be decided that the mortgage 
is void, and a fraud upon the bankrupt act, 
the mortgaged property would pass into the 
hands of the assignees of the bankrupt, to be 
held by them subject to the order and direc- 
tion of this court. 

I might here close this opinion, and would 
do so, but for the position assumed by the 
counsel for the mortgage creditors as to the 
powers and authorities of this court in grant- 
ing injunctions. To pass over in silence the 
question presented by them might be con- 
strued into an acquiescence in their views, 
and, to avoid such result, it is proper that I 
should make a few remarks on the subject 
The right of this court to issue injunctions 
under its chancery powers was not disputed, 
but it was contended in the argument at the 
bar that this court has no authority to order 
injunctions against suitors in a state court, 
and the counsel rested their argument on 
the 5th section of the judiciary act of con- 
gress of March 2, 1793 ([1 Stat 333], 1 Story's 
Laws, 311), which directs that no writs of in- 
junction shall be granted to stay proceedings 
in any court of a state; quoting, in support 
of their view of the subject, the decision in 
the case of Diggs v. Wolcott, 4 Oranch [8 XJ. 
S.] 179, to the effect "that a court of the Unit- 
ed States cannot enjoin proceedings in a 
state court. Without disputing this law, or 
the authority of the decision referred to, I 
think it may well be questioned whether an 
injunction to restrain an individual suitor 
is an injunction against the proceedings of 
a court; and such a distinction between the 
two injunctions is drawn in the case of Bush- 
by v. Munday, 5 Madd. 305, where the vice- 
chancellor of the court of chancery in Eng- 
land held that "if a defendant who is or- 
dered by this court to discontinue a proceed- 
ing which he has commenced against the 
plaintiff in some other court of justice, either 
in this country or abroad, thinks fit to dis- 
obey that order, and to prosecute such pro- 
ceeding, this court does not pretend to any 
interference with the other court; it acts 
upon the defendant by punishment for his 
contempt in his disobedience to the order of 



the court," that the injunction in no manner 
breaks in upon the absolute independence of 
the court, and touches only the party affected 
by it But the jurisdiction of this eourt, in 
cases of application for injunction, does not 
rest on the act of March 2, 1793, or on that 
of the 13th of February, 1807 (2 Story's 
Laws, 1043 [2 Stat. 418]). In fb.e ease Ex 
parte Foster [Case No. 4,960], Mr. Justice 
Story held this language: "I lay it down as 
a general principle that the district court is 
possessed of the full jurisdiction of a court 
of equity over the whole subject matters 
which may arise in bankruptcy, and is au- 
thorized by summary proceedings to admin- 
ister all that relief which a court of equity 
could administer, under the like circumstan- 
ces, upon a regular bm and regular proceed- 
ings, instituted by competent parties. In 
this respect the act of congress, for wise pur- 
poses, has conferred a more wide and lib- 
eral jurisdiction upon the courts of the Unit- 
ed States than the lord chancellor, sitting in 
bankruptcy, was authorized to exercise. In 
short, whatever he might properly do, sit- 
ting in bankruptcy, or sitting in the court of 
chancery, under his general equity jurisdic- 
tion, the courts of the United States are, by 
the act of 1841, competent to do." And in a 
later case, that of Carlton [Case No. 2,415], 
the same learned judge states that "there is 
no statute of the United States which im- 
poses the slightest limitation upon the ex- 
ercise of the power to issue injunctions, or 
requires notice thereof, unless in eases pro- 
vided for by the act of congress of the 2d 
of March, 1793 (chapters 22, 66, par. 5), and 
the act of congress of the 13th of February, 
1S07 (chapters 58, 68). But neither of these 
statutes has any application to cases in bank- 
ruptcy in the district court, nor, indeed, to 
any cases except those which are pending in 
the circuit court, in the exercise of its ordi- 
nary jurisdiction. The former act requires 
reasonable notice of the application for an 
injunction to be given to the adverse party 
before the injunction is granted in causes 
pending in the circuit court The latter act 
confers authority on the district judges to 
grant injunctions 'in like manner, upon no- 
tice, in all eases pending in the circuit court 
These acts, therefore, do not touch tne juris- 
diction of the district court in the adminis- 
tration of equity in bankrupt cases, and, as 
they do not contemplate the classes of cases 
created by the bankrupt act of 1841, it is ob- 
vious that their provisions are inapplicable 
to it, and leave the jurisdiction to grant in- 
junctions upon the general practice and prin- 
ciples which govern courts of equity. I 
am willing to take this exposition of the 
law as my guide on this subject, more par- 
ticularly, too, as, within the possession of 
the right by the district court to issue injunc- 
tions against any persons who may inter- 
fere with the due administration of the as- 
sets of the bankrupt's estates, subject to the 
order of the court, under the bankrupt act of 
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1841, the provisions of that law might be de- 
feated. 

Various other questions have been raised 
by the present complainants in the matter 
now before this court which I do not deem 
proper subjects for inquiry on their motion 
for an injunction; and, in accordance with 
the views taken by me of the questions con- 
sidered, I refuse the motion. 
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Case No. 18,131. 

YEARSLEY v. BROOKFIELD et al. 

[1 McA. Pat. Gas. 193.] 

Circuit Court, District of Columbia. March, 
1853. 

Patents — Interference Proceedings — Compe- 
tency op Witnesses — Evidence op Priority 
and Novelty — Jurisdiction on Appeal — Joint 
Inventors — Laches— Poverty. 

[1. A party to an interference may, from 
necessity, be allowed by his own oath to prove 
the loss out of his own custody of a paper, as 
a foundation for proving by other testimony 
the contents thereof; and, in the case of a 
joint invention, the deposition of one of the in- 
ventors alone may be received to show the loss 
of a drawing which he had made, although, as 
the other may be presumed to have had ac- 
cess to it, the proof would be more satisfactory 
if he too had joined in the deposition.] 

[2. A party who, pending an interference 
proceeding, assigns all his interest in the sub- 
ject-matter, and remains merely a nominal 
party, is nevertheless incompetent to testify 
therein. Scott v. Lloyd, 12 Pet. (37 TJ. S.) 149, 
followed.] 

[3. Declarations of a party to an interfer- 
ence, at any time before the contest arose, de- 
scribing his invention, are admissible, from 
necessity, and as part of the res gestae, for the 
purpose of showing what he had invented at 
the date of such declarations.] 

[4. The objection that one of two parties who 
claim as joint inventors is not shown by the 
evidence to have been in fact a joint inventor 
with the other is not available to the unsuccess- 
ful party in an interference proceeding, for his 
claim must fail if both or either of the joint 
applicants are shown to have been the first and 
original inventors.] 

[5. Upon an appeal in an interference proceed- 
ing, the judge is not confined to the mere ques- 
tion of priority, but has jurisdiction to determine 
the question of the patentability of the alleged 
invention. Pomeroy v. Connison, Case No. 11,- 
259, distinguished. Bain v. Morse, Id. 754, fol- 
lowed.] 

[6. The American authorities differ from the 
English in holding that the result alone, even 
when shown to be more economical, useful, and 
beneficial to the public, in the manufacture of a 
better article, is not sufficient evidence of novelty 
and invention, and that it must appear, in addi- 
tion, by other evidence, that the result was pro- 
duced by some new process, device, contrivance, 
mode, or means, or by some new machinery. 
Where, however, such improved result is shown, 
but slight evidence of novelty will be required.] 

[7. The fact that the first inventor of a new 
and useful improvement has not in his specifi- 
cations described the same with the clearness 
and particularity required by the statute as a 
condition of obtaining a patent (Act 1836, § 



6; 5 Stat. 119) will not aid a subsequent invent- 
or, upon an interference between them; for, 
if the latter is shown not to be the first in- 
ventor, his claim fails, even if a patent can- 
not issue to his opponent.] 

[8. The deposition of one not a party to the 
interference, tending to show that he was a 
joint inventor with one of two parties who are 
claiming as joint inventors, and that the other 
had no part in it, though not admissible to es- 
tablish the deponent's claim, may yet be con- 
sidered as affecting the rights of the joint ap- 
plicants.] 

[9. Loss of means by one of two joint in- 
ventors, rendering him unable to prosecute his 
plans in respect to the invention, combined with 
the assurance of his co-inventor that when the 
latter should move in the matter of procuring a 
patent the former should have an equal inter- 
est therein, held to excuse laches.] 

[This was an appeal by Pascal Yearsley 
from a decision of the commissioner of pat- 
ents, in interference proceedings, awarding 
priority to James M. Brooktield and Ephraim 
V. White in respect to an alleged invention 
of a new and useful improvement in the art 
of making glass.] 

John S. McCulsche and James Wm. Mc- 
Culsche, for appellant. 

MORSELL, Circuit Judge. The original 
application of Yearsley appears to have been 
filed on the 18th of September, 1850, stating 
his claim, with specifications, &c, but which, 
being supposed defective, he was allowed to 
amend according to the application as stated 
in the report filed on the 7th of August, 1851, 
in which he says: "What I claim as my in- 
vention, and desire to secure by letters-pat- 
ent as a new and useful improvement in the 
art of making glass, is the employment of 
anthracite coal in a glass furnace, substan- 
tially in the manner and for the purposes set 
forth in my specification." He then de- 
scribes particularly the methods which had 
been formerly used and the difficulties met 
with in the ordinary process, and says the 
improvements and advantages attending his 
invention and discovery are— First, anthracite 
coal may be used, giving a flame which plays 
upon the vessels containing the fluxing ma- 
terials; second, a great economy in fuel is 
effected and a much shorter time is required 
for fluxing, the flame being of a more uni- 
form and higher temperature and under 
greater control than in the ordinary meth- 
ods; third, the glass is of a superior quality 
and the scum sandiver or salts escape very 
freely; fourth, the great heat renders the 
sulphate of soda as useful a flux as soda ash 
and carbonate of soda; fifth, the fluxing-pots 
can be separated some distance from the 
burning fuel for the convenience of work- 
ing, and freed from the cracks called fangs 
and fleins, and they can be used without 
covers; sixth, colored glass may readily be 
made, and the labor of testing it much re- 
duced; seventh, and finally, the manufac- 
ture of glass by this means will not. be a 
nuisance in densely-populated cities. To en- 
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able persons skilled in the art of glass-mak- 
ing to understand and use his invention and 
discovery, he describes particularly its na- 
ture and operations, •which specifications are 
supposed to comprehend, as the applicant's 
claim of invention, the combination of an- 
thracite, blast, steam or vapor, and prepara- 
tory heating. 

To this application the report states that 
there was found to interfere, in the recent 
archives of the office, a caveat, of which no- 
tice was given, and on the 31st of July, 1851, 
the caveators (James M. Brookfield and 
Ephraim V. White) filed their application, 
and claimed the application of a blast to an 
ordinary glass furnace, by which they are en- 
abled to use authracite coal in the manufac- 
ture of glass, substantially as herein set 
forth. This caveat appears to bear date the 
31st of January, 1851, and to have been filed 
in the office the 4th of February, 1851; and 
their .claim is stated in substantially the 
same way as the claim of Xearsley, above 
recited, as by reference to the specification 
and accompanying draft will appear. In 
the specification alluded to they say they 
have invented and discovered a new and im- 
proved mode of manufacturing glass by the 
use of anthracite coal as a fuel; and refer- 
ring to the accompanying drawing, and to 
the letters of reference marked thereon, 
they state that the nature of the invention 
or discovery consists in burning coal instead 
of wood, the heat being generated by the 
application of a blast to the burning coal. 
They then describe the furnace. They say 
the construction consists of an air-chamber, 
a fire-chamber and furnace, or place in 
which the materials to be melted are depos- 
ited; in the drawing it is a chamber to re- 
ceive the pots for the manufacture of glass, 
&c. The report then states: "The interfer- 
ence was declared on the 5th of August, 1851, 
and a hearing appointed for the first Mon- 
day of October, 1S51, which hearing was 
postponed from time to time until Monday, 
July 5th, 1852, when it was fixed for final 
hearing, and on the 11th of August, after 
weighing the testimony, priority of invention 
was awarded by the office to Brookfield and 
White, and from this decision the appeal 
was taken and sundry reasons filed." Those 
relating to preliminary objections will be 
first considered, viz., that E. V. White's dep- 
ositions are incompetent and inadmissible, 
and that the testimony of the witness, stat- 
ing his declarations, is also inadmissible; 
second, that the joint invention, as alleged, 
of Brookfield and White ought to have been 
proved. 

The commissioner, in his report, says that 
White, by assigning all his interest to An- 
derson R. Hay on the 26th of March, 1852, 
divested himself of every interest in the 
pending application that could, under any 
rule of evidence, have excluded his testimo- 
ny, taken in the month of September, after 
the assignment. 



First, as to White's deposition to show the 
loss of the draft made by him in the year 
1847, for the purpose of introducing second- 
ary evidence, in accordance with the rule 
that the nonproduction of the original must 
be accounted for. From a principle of ne- 
cessity the party is allowed by his own oath, 
addressed to the court, to prove the fact of a 
lost paper if lost out of his own custody and 
not destroyed by fraud, the existence and de- 
tails of such paper being proved by other 
testimony. In this case, although the evi- 
dence is hot sufficient to show that it was 
destroyed by fraud, as Brookfield, by reason 
of his relationship to White in interest, may 
be reasonably supposed to have access to it, 
it would have been more satisfactory if he 
had been joined with White in the deposition. 
In the absence of proof, however, of his 
having the custody of it, the objection must 
be overruled. 

With respect to the deposition of White, 
taken in the examination of him as a wit- 
ness generally, I do not think that the ob- 
jection can be sustained on the ground of 
his liability over to the assignee. There ap- 
pears to be no warranty, either express or 
implied, of indemnity. But the objection 
on the ground of his being a party to the 
proceeding by his application for the pateDt 
at the time of the examination, and still so, 
though perhaps nominally— and, technically 
speaking, that proceeding cannot be called a 
record— yet the case appears to be within 
the "reason of the rule which makes a party 
incompetent, and therefore the deposition 
cannot be considered as legal evidence. The 
rule and its reason will be found laid down 
by the supreme court in [Scott v. Lloyd] 
12 Pet. [37 U. S.] 149. The court say: "The 
decision in Willings Y - Consequa [Case No. 
17,767], where the court held that a party 
named on the record might' be released so 
as to constitute him a competent witness, 
has been cited and relied on in the argu- 
ment. Such a rule would hold out to the 
parties a strong temptation to perjury, and 
we think it is not sustained either by prin- 
ciple or authority." 

The next objection is to the admissibility 
of the evidence as to the declarations of Mr. 
White. The rule, as stated by the counsel 
of Brookfield and White, is— "If in 1834, 1847, 
or any other period, he (White) described, 
orally or by drawings, a modeof using an- 
thracite coal for the purpose of making glass, 
those statements are acts or part of the res 
gesjta, and show what he knew or had in- 
vented at the time when made." This posi- 
tion is correct, with this qualification, that 
the same were made before this contest 
arose. The case decided by the supreme 
court, Philadelphia & T. It. Co. v. Stimpson, 
14 Pet. [39 U. S.] 448, fully sustains the prop- 
osition. No better evidence from the nature 
of the subject could be expected or required. 
That objection, is also overruled. With re- 
spect to an objection that the evidence does 
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not prove Brookfield a joint inventor with 
White, I do not think it can he considered 
material in this issue, for if both, or either, 
is shown by the testimony to have been the 
first and original inventors or inventor, the 
appellant must be considered as having fail- 
ed in his claim. 

This disposes of the reasons Nos. 1, 2, 3, 
5, 6, 19, 36, and 38. The reasons Nos. 13, 
18, 31, and 38, which involve the considera- 
tion of the effect which must be given to a 
supposed variance between the caveat now 
produced and the specification of the 18th of 
July, 1851, and from the plan actually experi- 
mented with, will be hereafter considered, 
when the principles of law shall have been 
considered and stated upon which the ques- 
tion of interference must be governed; and 
so also as to Nos. 8, 9, 10, 12, 20, 24, 26, 35, 
32, 38, 27, and 23. Nos. 14, 15, 16, 17, 21 
present the question whether the claim of 
Brookfield and White for anthracite and a 
blast in an ordinary glass furnace is patenta- 
ble, being devoid of novelty as a combina- 
tion, and that it is but an analogous use. 
The counsel for the appellees contends that 
the judge in the present ease of appeal is 
confined to the refusal by the patent office 
to grant letters-patent, and that his jurisdic- 
tion does not extend beyond this; by which 
I understand that he supposes Judge Granch 
to have decided in the case of Pomeroy v. 
Connison [Case No. 11,259], that the judge 
has no jurisdiction to inquire into and de- 
cide the question of patentability. That 
was the case of an appeal by a patentee 
against whom the commissioner had decid- 
ed, and the point determined by the judge 
was as to the character of the person; the 
judge held that he could take jurisdiction 
only in the cases of applicants for a patent 
on refusal, &e. In the case of Bain v. Morse 
[Id. 754] the judge says that, "upon the hear- 
ing, he is to decide, and from that decision, 
if either shall be dissatisfied with it on the 
question of priority, including that of inter- 
ference, he may appeal, and upon such ap- 
peal, as I understand the law, the judge, in 
case of real interference, may determine 
which, or whether either, of two applicants 
is entitled to receive a patent as prayed for." 
The question, therefore, as to jurisdiction is 
settled against the objection. 

I have already stated the specifications of 
the parties, and what they respectively claim 
a patent for, together with the description of 
each, embodying the principle of the inven- 
tion. The sixth seetion of the act of con- 
gress of 1836 provides that if any person or 
persons have discovered or invented any new 
and useful art, machine, manufacture, or 
composition of matter, or any new and use- 
ful improvement on any art, machine, manu- 
facture, or composition of matter not known 
or used by others before his or their discov- 
ery thereof, and not at the time of his ap- 
plication in public use and sale, on applica- 
tion, the commissioner may grant a patent. 



Each of the parties show, as essential to 
their improvement, the use of anthracite coal 
with a blast, instead of wood, in the manu- 
facture of glass in a glass furnace. Both 
show the result produced to be very highly 
useful, a better article, and much cheaper; 
but it is objected on the part of the appel- 
lants that the improvement, as claimed by 
Brookfield and White, is for anthracite and 
a blast in an ordinary glass furnace, and is 
therefore devoid of novelty as a combina- 
tion, and but an analogous use. In support 
of his proposition, he states as an instance 
of analogous use the Case of Grane, where 
anthracite coal is used to melt iron from 
ores with a hot blast instead of a cold, by 
which latter means (a cold blast) it had been 
used before for the same purpose. He also 
claims that it had been used in the mint of 
the United States to melt metals, &c; that 
White used it in the year 1834 to forge axes; 
that it had been in use to forge other, edge- 
tools; and that it had been used for upwards 
of thirty years to raise steam for boats and 
furnaces, &c; that it has long been known 
also to be cheaper than wood for various 
purposes, and than charcoal and bituminous 
coal where the means and the effect are the 
same but the occasion new. He cites as his 
authorities Curt. Pat. 23, 76-78; Folsom v. 
Marsh [Case No. 4,901]. The passage refer- 
red to in Curtis (page 23, 1st Ed., 1849) rests 
upon the authority of the law as laid down 
by Judge Story in Bean v. Smallwood [Case 
No. 1,173]. That was the case of a patent 
for a machine in which it appeared that the 
same apparatus stated in the claim had been 
long in use, and applied, if not to chairs, at 
least, in other machines, to purposes of a 
similar nature. The judge says the ma- 
chine was old and well known, and applied 
only to a new purpose. That does not make 
it patentable. The thing itself which is pat- 
ented must be new, and not the mere appli- 
cation of it to a new purpose or object. The 
next reference on this part of the subject is 
to Curt. Pat. pp. 76, 77. The principle of 
law stated here is upon the authority of 
Losh v. Hague, 1 Webst. Pat. Cas. 207, in 
which case Losh had taken out his patent 
to use his wheels on railways. The case 
shows that a patent cannot be granted for 
the application of an old contrivance to a 
new object; or, in other words, that you can- 
not have a patent for applying a well-known 
thing, which might be applied to fifty thou- 
sand different purposes, to an operation 
which is exactly analogous to what was done 
before. Curtis states one principle to be 
this: "When the principle is well known, or 
the application consists in the use of a 
known thing to produce a particular effect, 
the question will arise whether the effect is 
of itself entirely new, or whether the occa- 
sion only upon which the particular effect is 
produced is new." Howe v. Abbot. [Case 
No. 6,766] is the next reference. This was 
the ease of a patent for a new and useful im- 
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provement in the application of a material 
called palm-leaf or brub-grass to the stuffing 
of beds, mattresses, sofas, cushions, and all 
other uses for -which hair, feather, moss, or 
other soft and elastic substances are used. 
"The application of an old process to manu- 
facture an article to •which it had never be- 
fore been applied is not. a patentable inven- 
tion. There must be some new process or 
some new machinery used to produce the re- 
sult." Again (page 194): "He who produces 
an old result by a new mode .or process is 
entitled to a patent for that mode or process. 
But he cannot have a patent for a result 
merely, "without using some new mode or 
process to produce it." 

The counsel for the appellants adds to 
these authorities the principles as declared 
to be law in the letter of Commissioner Ew- 
bank of the 12th of November, 1850, to 
Yearsley, in which he says in the last clause 
of the letter: "The remark may be made for 
your guidance in the prosecution of your ap- 
plication, that any feature common in fur- 
naces for other purposes is not patentable 
in its new application to a glass furnace." 
The commissioner in his report says: "As 
shown by the claims of both parties, the in- 
ventions are substantially the same, for the 
important feature is manufacturing glass by 
the use of anthracite coal as a fuel, with a 
blast, and the details of neither invention 
are absolutely necessary to the attainment 
of the result desired. The invention was 
deemed new in its particular application to 
this precise 'manufacture, and therefore pat- 
entable. The specifications, drawings, and 
models were sufficiently clear to enable the 
office to form a correct opinion of the inven- 
tion, and the decision implied that the mate- 
rials and mechanism, as set forth by both 
parties, were adequate to the result claim- 
ed. The office decided that the invention 
was patentable because anthracite coal and 
a blast had not been used in the manufac- 
ture of glass, and it was therefore a new ap- 
plication of known substances to produce a 
particular result, and that result was useful; 
the result, from the testimony, was an im- 
portant gain to the public." Lord Dudley's 
Case (1 Webst. Pat. Cas. p. 14), Neilson's 
Case [Id. 278J, and Crane's Case [Id. 393], 
were relied on by the office. To the same 
effect the counsel for Brookfield and White 
rely upon the following authorities: Curt. 
Pat 379; Lund, Pat. 6; Hill v. Thompson, 
3 Mer. 622; Boulton v. Bull, 2 Black [67 
U. S.] 487; 2 March, 211; 4 E. C. L. 357; 
Hind. Pat. 76, 124; Crane v. Price, 1 Webst. 
Pat. Cas. 393; 4 Man. & G. 680. Lord Dud- 
ley's patent was at a very early period— 1622. 
It was for a discovery for making iron with 
sea or pit coal. So far as appears in the 
letters-pate:at, the invention was simply the 
substitution of pit coal for wood or charcoal. 
This was the general feature of the inven- 
tion. The means are not stated, the com- 
30 Ped.Cas.— 51 
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mon law only requiring the inventor to be 
in possession of such means. The enroll- 
ment of a specification has since been de- 
clared an essential motive in gx-anting a pat- 
ent, and by statutory provision, both in Eng- 
land and this country, must form a part of 
the patent. Our statutes provide "that be- 
fore any inventor shall receive a patent for 
any such new invention or discovery, he 
shall deliver a written description of his in- 
vention or discovery, and of the manner and 
process of making, constructing, and using 
the same, in such full, clear, and exact 
terms, avoiding unnecessary prolixity, as to 
enable any person skilled in the art or 
science to which it appertains, or with which 
it is most nearly connected, to make, con- 
struct, compound, and use the same," &e. 
Neilson's patent was for the improved appli- 
cation of air to produce heat in fires, forges, 
and furnaces where bellows or other appa- 
ratus is required. The specification states 
distinctly his claim and the modes by which 
his object was to be attained. Objections 
were raised that his invention was the same 
with many others, as stated in the case. 
The case is too long to make even an ex- 
tract from. I will therefore state the notice 
of it to be found in Webster: He says: "The 
object of these two inventions, or the ends 
to be attained by the inventions, are clearly 
distinct. That air had been applied in a 
heated as well as in its natural atmospheric 
state to different kinds of fires and furnaces, 
under certain circumstances and conditions, 
before the date of Neilson's patent, is unde- 
niable, but no practical success had attend- 
ed the application; and the ends proposed 
and nature of the inventions are quite dis- 
tinct from Neilson's. The real question 
would appear to be, what is the principle of 
the invention as disclosed in and by the 
specification? For to suppose that the doing 
or using a thing with one object will deprive 
the doing or using the same thing with a dif- 
ferent object of the character of invention, is 
unreasonable. The omission of one of sev- 
eral processes, or a change in the order of a 
series of processes, may give a new character 
to the thing produced, notwithstanding all 
that was done was done before." 

In the ease of Crane v. Price (supra) sev- 
eral of the cases are reviewed which have 
been referred to on this occasion. That was 
the ease of a patent for an improvement in 
the manufacture of iron, in which case it is 
stated that "the plaintiff describes the ob- 
ject of his invention to be the application of 
anthracite or stone coal combined with hot- 
air blast in the smelting or manufacture of 
iron from iron stone, mine, or ore, and states 
distinctly and unequivocally at the end of his 
specification that he does not claim the use 
of a hot-air blast separately as of his inven- 
tion, when uneombined with the application 
of anthracite or stone coal, nor does he claim 
the application of anthracite or stone coal 
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when unconibined with the using of a hot- 
air blast; hut what he claims as his inven- 
tion is, the application of anthracite or stone 
coal and culm combined with the using of a 
hot-air blast in the smelting and manufac- 
ture of iron from iron stone, mine, or ore" 
(page 408). As to the result, the evidence 
showed that the yield of the furnace was 
more, the nature, properties, and qualities of 
the iron were better, and the expense of 
making the iron was less, than under the 
former process by means of the combination 
of the hot-air blast with the. bituminous coal. 
At page 411 the judge says: "Upon the 
fourth issue, which raised no more than the 
usual inquiry whether the nature of the in- 
vention was sufficiently described in the 
specifications, the usual evidence was given 
that persons of competent skill and experi- 
ence could, by following the directions, pro- 
duce the manufacture described with suc- 
cess, and the evidence was entirely unop- 
posed." 

It appeal's from the reasoning of the court 
upon the issue raised by the fifth plea, that 
the allegation in the plea would have been 
fatal to the plaintiff's recovery but for the 
fact of the hot-air blast being used in com- 
bination with anthracite coal for the first 
time for the purpose stated in the pleadings. 
The court say: "Undoubtedly, if the second 
patent claims as a part of the invention de- 
scribed in it that which had been the subject- 
matter of a patent still in force, it would be 
void on the double ground that it claimed that 
which was not new (which, indeed, would 
equally be the case if the former patent had 
expired), and also that it would be an in- 
fringement." Page 412. The principles in 
the case of Rex v. Wheeler, 2 Barn. & Aid. 
349, referred to as authority in the aforego- 
ing case, will be found to support the view 
I have expressed as to the proper under- 
standing of that case. It was a patent for a 
new or improved method of drying and pre- 
paring malt. The judge in the first part of 
the ease assumes, for the sake of argument, 
that the novelty and utility of the invention 
might have been established by proof. He 
gives what he considers the meaning of manu- 
factures within the terms of the statute. 21 
Jac. I. e. 3. First, as to machines or engines, 
&c, he says: "Or it may, perhaps, extend also 
to a new process to be carried on by known 
implements or elements acting upon known 
substances, and ultimately producing some 
other known effect, but producing it in a 
cheaper or more expeditious manner, or of a 
better or more useful kind." In applying his 
general principles, he says: "This is a patent 
for the invention of a method, that is, of an 
engine, instrument, or organ, to be used for 
the accomplishment of some purpose, or at 
least of a process to be so used. The patentee 
does not profess to be the inventor of any 
engine, instrument, or organ. He says that 
a coffee roaster or a kiln, or anything by 



which the grains may be kept in motion 
during their exposure to a requisite de- 
gree of heat, may be used." The judge pro- 
ceeds to state the rule that the particular 
means, manner, or method by which the ob- 
ject was to be effected ought to be clearly 
and fully stated, so that any one skilled in 
the art might, without the necessity of ex- 
perimenting, be enabled to accomplish the 
same end by the same means. Among other 
things which he ought to have stated in his 
specification, he says: "He does not say what 
heat beyond four hunjdred degrees of Fahren- 
heit may be used— a specification which casts 
upon the public the expense and labor of 
experiment, and that is undoubtedly bad." 

In the Case of Crane, 1 Webst. Pat Cas. 409, 
is to be found dicta to the effect that "there 
are numerous instances of patents which have 
been granted where the invention consisted 
in no more than the use of things already 
known, producing effects already known, but 
producing those effects so as to be more 
economically or beneficially enjoyed by the 
public." At page 410 of this case the judge 
says: "The only question, therefore, that 
ought to be considered on the evidence is; 
was the iron produced by the combination of 
the hot-air blast and the anthracite a better 
or a cheaper article than was before produced 
from the combination of the hot-air blast and 
the bituminous coal, and was the combination 
described in the specification new as to the 
public use thereof in England." Our statute 
requires that it should be new and original 
with the inventor. So in the same case as 
quoted in Curt. Pat p. 8: "The court of 
common pleas said: 'We are of opinion that 
if the result produced by such a combination 
be either a new article or a better article or 
a cheaper article to the public than that pro- 
duced before by the old method, that such 
a combination is an invention or manufacture 
intended by the statute, and may well be- 
come the subject of a patent.' " I have be- 
fore said that the proper understanding of 
the decision in this case must be by con- 
fining it to the case itself. I deem it unnec- 
essary to take particular notice of the other 
cases cited by the counsel for the .appellees 
to this point 

These authorities have been „ referred to on 
the question involved in the reasons of ap- 
peal, Nos. 14, 15, 16, 17, and 21, and by which . 
it becomes my duty to decide the very diffi- 
cult question, what is or is not an analogous 
use, or, as it is called, a double use. It will 
be observed that the principal matters of 
difference between the English and the 
American cases on. the subject of novelty and 
invention relate to the kind and degree of evi- 
dence by which it may be shown. The Eng- 
lish cases are supposed to go to the extent 
of deciding that the result alone, when the 
effects produced are shown to be more eco- 
nomical, useful, and beneficial to the public 
in the manufacture of a better article, is of 
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itself a conclusive test of invention and nov- 
elty. On the other hand, the American au- 
thorities show that the result alone will not 
be sufficient for that purpose, but that it 
must also appear by some other evidence that 
the effect was produced by some new process, 
device, contrivance, mode, or manner or 
means, or by some new machinery; also 
that a patent can in no ease be granted for 
an effect only. When, however, the applicant 
shows such a result, slight evidence only of 
the existence of the novelty and invention will 
be required. All, however, agree that as a 
previous condition to the granting or issuing 
of every patent the applicant must set forth 
in his specification a true, full, and clear ac- 
count and description of his invention, show- 
ing the contrivance, mode, method, manner, 
or means by which the result is to be pro- 
duced; that in that specification he should 
state what his invention is, what he claims 
to be new and useful, and what he admits 
to be old. By the sixth section of our statute 
of 1836, also, it is provided that before any 
inventor shall receive a patent for any new 
invention he shall deliver a written descrip- 
tion* of his invention or discovery, and of the 
manner and process of making, constructing, 
using, and compounding the same, in such 
full, clear, and exact terms, avoiding unnec- 
essary prolixity, as to enable any person skill- 
ed in the art or science to which it appertains, 
or with which it is most nearly connected, 
to make, construct, compound, and use the 
same; and in case of any machine he shall 
fully explain the principle and the several 
modes in which he has contemplated the ap- 
plication of that principle or character by 
which it may be distinguished from other in- 
ventions, and it shall particularly specify and 
point out the part, improvement, or combina- 
tion which he claims as his own invention or 
discovery. 

And now to apply the law to the facts of 
this case. Is there a new and important 
mode of manufacturing glass by the use of 
anthracite coal as a fuel invented by the ap- 
plicants, Brookfield and White, duly set forth 
in their specifications? They say "it is well 
known that anthracite coal has heretofore 
failed to produce suitable heat on account 
of the small amount of flame produced there- 
by, thus not enabling the heat to be readily 
conveyed to the pots. The objection is ob- 
viated inj our improved mode by the applica- 
tion of the blast, properly regulated, through 
the aforesaid pipe 9, whence it passes up 
through the grates c q through the burning 
coal into the orchard chamber A, and sur- 
rounds the pots, when it escapes through the 
working holes a a or by "chimneys. • By this 
means the great amount of heat engendered 
by the burning coal is "quickly conveyed to 
the melting pots as desired. We are aware 
that anthracite coal has been used with a 
blast in other processes of the arts; but the 
application and objects attained in our im- 
proved mode of manufacturing glass being 



peculiar, we claim our invention to be new 
and useful." In the argument on the part of 
Brookfield and White, it is said: "The blast 
has been before applied to other furnaces 
when a diffused heat was not necessary, but 
when, on the contrary, the greatest possible 
heat in a confined space, as for welding, 
smelting, &c, was the object. The invention 
is the combination of the blast to an or- 
dinary glass furnace." If this peculiar mode 
were clearly and sufficiently stated in the 
specification, i. e., properly regulating the 
blast in an ordinary glass furnace so as to 
produce by the use of anthracite coal a 
sufficiently increased amount of flame and a 
suitably diffused instead of the confined con- 
centrated heat, I should certainly think the 
improvement would unquestionably be new 
and more than an analogous use, and, of 
course, patentable, in view of the fact that it 
is clearly shown by the evidence in this case 
that an important result is obtained in the 
manufacture of glass of equal, if not superior, 
quality to that where wood is used as a fuel, 
and with a great saving of expense, and there- 
fore greatly to the public benefit. But I feel 
obliged to say that I do not think the specifi- 
cation in this case amounts to such a state- 
ment, and that it is entirely too vague on that 
subject to warrant the issuing of a patent for 
the application of the blast to the ordinary 
glass furnace, by which anthracite coal may 
be used as a fuel in the manufacture of glass. 
It is true it is stated that the strength of the 
blast is regulated by the sliding valves h h 
or their equivalents; still there is nothing par- 
ticular to show any new mode of using the 
blast for the diffusion of the proper degree 
of heat. Suppose, however, this to be the 
case, it is not perceived how the appellant 
can derive to himself any material benefit. 
It still remains necessary that he should ap- 
pear to be the original and first inventor of a 
new and useful improvement in the art of 
manufacturing glass by the use of flame 
from an anthracite coal fire, as claimed by 
him in his specification. The reasons of ap* 
peal embracing this part of the subject will 
next be considered. 

It is apparent from the specification of the 
parlies that the main principle of the im- 
provement contended for by each of the par- 
ties is the manufacture of glass by the agen- 
cy of anthracite coal with a blast, instead of 
other kinds of coal more expensive, to effect 
which, they have adopted combinations of 
elements, as I have stated, in some respects 
different, but in the great essential principle 
they are the same, and that must be the test 
by which the interference is determined. To 
which effect, see Treadwell v. Bladen [Case 
No. 14,154], in which case it is said: "It 
seems to me that the safest guide to accura- 
cy in making the distinction is, first, to as- 
certain what is the result to be obtained by 
the discovery; and whatever is essential to 
that object, independent of the mere form 
and proportions of the thing used for the pur- 
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pose, may generally, if not universally, be 
considered, as the principle of the invention." 
In Curt. 266, it is said: "It is in relation to 
this question of substantial identity that the 
doctrine of mechanical equivalents "becomes 
practically applicable. This doctrine depends 
upon the truth that the identity of purpose, 
and not of form or name, is the true criterion 
in judging of the similarity or dissimilarity 
of two pieces of mechanism." At 270 also: 
"Where the subject-matter of the patent is 
a manufacture, the same test of substantial 
identity is to be applied. * * * The ques- 
tion -will be whether in reality and in sub- 
stance the defendant has availed himself of 
the invention of the patentee in order to make 
the fabric or article which he has made." 
And to the same effect, also, in Curt 273: 
"Whenever the real subject covered by the 
patent is the application of a principle in arts 
or manufacture, the question on an infringe- 
ment will be as to the substantial identity 
of the principle and of the application of the 
principle." It is believed that these authori- 
ties support the position as laid down by me. 

The evidence on the part of Erookfield and 
White shows that they have succeeded in 
manufacturing glass by producing a good ar- 
ticle, equal, if not superior, to that from the 
use of wood, by the use of anthracite coal 
with a blast, with a much greater saving of 
expense and resulting beneficially to the pub- 
lic, as they have stated in their specification, 
proving also, I think, that their invention was 
prior to that of Yearsley's. Upon which 
grounds, I think, and so decide, that the said 
Yearsley was not the original and first in- 
ventor of said improvement mentioned in his 
said specification, and therefore that he is 
not entitled to a patent as prayed for in his 
petition to the commissioner of patents. 

The fourteenth and fifteenth reasons of ap- 
peal make it necessary that I should consider 
the claim of Jacob Faatz as an original in- 
ventor of the improvement mentioned in the 
specification of Brookfield and White. The 
commissioner states that in the question be- 
fore the office Faatz could only be known as 
a witness upon the question of priority be- 
tween Yearsley and Brookfield. This is cer- 
tainly correct in one sense, but I suppose it 
ought to form a material subject of consid- 
eration in deciding on Brookfield and White's 
application for a patent. In Curtis on Pat- 
ents (page 101) the law is thus stated: "It is 
necessary, therefore, in all cases that the 
subject-matter should be claimed as the sole 
invention of one party if such is the fact, or 
as the joint invention of two or more parties 
if it was invented by more than one." And 
so I understand the act of congress to be. 
The commissioner says: "And the testimony 
does not show that he (Faatz) had formed any 
opinion on the subject of the invention be- 
fore White." And in another part of the re- 
port he says "that White had formed the 
opinion in the year 1834." As to the sub- 
ject which I am now considering, that can- 



not be deemed very important, as like im- 
perfect and impracticable opinions were 
formed long before, in the year 1S16, by a 
glass company in Baltimore, and several oth- 
ers, as appears from the testimony in this 
ease. 

From the most careful examination of the 
testimony, it appears to me that the earliest 
period at which any regularly practicable opin- 
ions or principles were arrived at was when 
White and Faatz contributed an equal part, 
and that it was not until after that time that 
the drafts alluded to in the testimony were 
made, in accordance with which joint under- 
standing the furnace was erected at Hornsdale. 
I shall state parts of the testimony relating to 
this point as the grounds of my opinion. I 
shall only state the material parts of the deposi- 
tions, from which I shall extract them, and 
refer to the pages of the book in which the 
whole may be seen and read. Record of Evi- 
dence (page 105) shows the account which 
Faatz himself gives of it. This would not be 
competent evidence in an application for a 
patent by Faatz for him in support of his 
right; but under the circumstances of its be- 
ing taken and forming part of the evidence 
in that record, although an objection, to the 
credit may be valid, if he is sufficiently cor- 
roborated, I can see no reason why it may not 
be used for the present purpose. He states 
in substance that he had formed the idea 
previously to the year 1846 that he could 
make good glass profitably by using anthra- 
cite coal for fuel, with the aid of a blast, and 
that the plan of the first melting furnace 
which he built in the glass factory now in the 
possession of James M. Brookfield was de- 
vised and adopted by him so as to enable him 
to melt glass therein by the use of anthracite 
coal as a fuel, with the aid of a blast. This 
answer was made to an interrogatory of Years- 
ley's counsel. The witness then states and 
describes particularly how it was so adapted. 
He proceeds to state unfortunate circum- 
stances, which so reduced him to poverty that 
he was unable to proceed with his plan. 
This, I think, will be found to be the earliest 
effort to bring the idea, which afterwards in 
a more complete form succeeded so well, into 
practice. (Quotations from the testimony are 
omitted.) Faatz may be charged with laches 
beeause he has not prosecuted the plan; but 
the loss of means brought on him by the 
misfortunes which it is stated in the evidence 
he sustained, and the reason he had to believe, 
from the assurance of Mr. White, that when 
he moved in the business he should be a joint 
sharer, I think a sufficient excuse and save 
his rights. My conclusion from the evidence 
is that he must be considered as a joint in- 
ventor with Mr. White, and that the com- 
missioner, in acting upon his (White's) appli- 
cation must be governed by the rule of law 
which I have before stated on this branch 
of the subject. And for the reasons before 
stated, I am of opinion, and I do so decide, 
that neither of the said parties— Pascal Years- 
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ley nor the said Brookfield and "White— are 
entitled to the patents for said invention as 
prayed by them. 

The patent was subsequently issued to Hay 
and Brookfield, No. 9,789, as the assignee of 
Faatz and White, in accordance "with decision 
of Morsell that Faatz was joint inventor with 
White, June 14, 1853. 
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YEATMAN et al. v. HENDERSON et al. 

[1 Pittsb. Leg. J. 9; 1 Pittsb. Rep. 20.] 

Circuit Court, W. D. Pennsylvania. 1853. 

Plea in Bak— Withdrawal — Discontinuance — 
Entky without Leave. 

1. A plea in bar cannot be withdrawn, after 
the case has been prepared for trial, in order to 
file a plea in abatement. 

2. A discontinuance, though required to be 
by leave of court, is generally entered without 
such leave, which is presumed^ unless the de- 
fendant interfere, and ask the court to withhold 
leave, on account of the discontinuance being 
oppressive. * 

On. motion to withdraw plea in bar, and 
file plea in abatement. 

IRWIN, District Judge. This motion has 
been argued as if the only question before 
the court was the power of the court of com- 
mon pleas of Lawrence county to strike off 
the discontinuance of the suit before them, 
and of the right of the plaintiff to discon- 
tinue his suit there without leave of court 
This was arguing the validity of the plea be- 
fore it was filed, while the only question was 
the right of the defendant to enter such a 
plea at this time. A plea in abatement, not 
being to the merits, is considered a dilatory 
plea, and receives no favor from the court. 
It is a stringent and unbending rule of law, 
with regard to these pleas, that they must 
be pleaded in a preliminary stage of the suit, 
and must be put in within four days after 
the declaration has beeni filed. It cannot be 
put in after a general imparlance. A court 
has refused to permit the general issue to 
be withdrawn to let in a plea in abatement, 
where the defendant swore that the general 
issue was pleaded, without his knowledge, 
and by a person whom he never meant to 
retain as attorney. Anon., 3 Caines, 102. In 
that case, too, the plea was delivered in time. 
But in the present case, the time for plead- 
ing a dilatory plea is not only gone by, but 
the defendant has pleaded in bar, the cause 
is at issue, parties have taken their deposi- 
tions, and prepared for trial at this, the sec- 
ond term. No instance can be found where 
a court has permitted a plea in bar to be 
withdrawn when the cause is down for trial, 
in order to permit a defendant to plead in 
abatement; nor is there any sufficient reason 
for the exercise of such a discretionary power, 
if the court possessed it. 

The defendant desires to plead the penden- 
cy of another action in Lawrence county, 



while the fact that such action is pending 
has been brought about by the defendant 
himself, since the time for pleading in abate- 
ment in this suit has passed, and a plea in 
bar pleaded. The actiom in Lawrence county 
has been discontinued by plaintiff, and costs 
paid, before this suit was brought. A discon- 
tinuance, though required to be by leave of 
court, is, in practice, ninety-nine eases out of 
a hundred, entered without such leave, which 
is presumed, unless the defendant interfere, 
and ask the court to withhold leave, on ac-' 
count of the discontinuance being oppressive. 
When process of court is by arrest of the 
person and demand of bail, a discontinuance 
followed by another arrest is oppressive, and 
ought not to be permitted. In the present 
ease, it is a mere contest as to which party 
shall have his choice of a tribunal. The re- 
vival of the action in Lawrence county is the 
act of the defendant, to trip up the plaintiff 
in his suit in this court, and that, too, at the 
second term, after issue and preparation made 
for trial. No precedent can be found for the 
use, or rather the abuse, of the discretion of 
the court (if they have such a discretion), 
by granting leave to a defendant, under such 
circumstances, to withdraw his issue, and 
commence a -game of sharps or special dila- 
tory pleas, at this stage' of the pleadings, 
and we are not willing to make the first. 
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In re YEATON. 

[1 Lowell, 420.] i 

District Court, D. Massachusetts. Feb., 1870. 

Moktgage foii Rent — Bankkdptct op Lessee — 
Effect. 

1. The lessor of a shop took a mortgage on the 
fixtures as security for the rent and the perform- 
ance of the covenants of the lease. The lessee 
was to pay a certain rent monthly, and taxes. 
The lease provided that it should terminate if 
the lessee should be declared bankrupt, or any 
assignment of his property should be made for 
the benefit of creditors, unless within ten days 
from the date of the petition or assignment some 
sufficient person should become surety for the 
rent. The lessee became bankrupt November 
1, 1869, an assignee was chosen November 23, 
and the keys were returned to the lessor Jan- 
uary 1, 1870. Held, the mortgage was a valid 
security for the rent up to January 1. 

2. It seems, that an assignee in bankruptcy 
will not become responsible for rent of a store 
merely by leaving some goods there mingled 
with other goods, which were mortgaged to the 
lessor. 

Petition by an assignee in bankruptcy to 
redeem a mortgage given by the bankrupt. 
The bankrupt [R. F. Yeaton] took a lease 
from the respondent of a building on Wash- 
ington street, in Boston, # for five years from 

i [Reported by Hon. John Lowell,. LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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the first of April, 1868, at a yearly rent of 
three thousand fire hundred dollars, payable 
monthly, and the taxes; and simultaneous- 
ly with the execution of the lease, gave the 
respondent a mortgage upon the fixtures and 
some chattels as security for the payment 
of the rent and the performance of the other 
covenants of the lease. Among other pro- 
visos of the lease was the following: "Or 
if the lessee shall be declared bankrupt or 
insolvent according to law, or if any as- 
» signment shall be made, or attempted to be 
made, of his property for the benefit of cred- 
itors, and some sufficient person shall not, 
within ten days from the date of the peti- 
tion or assignment, become surety for the 
payment of the rent due and to become due 
for the premises, then, and in either of said 
cases, this lease shall terminate by its own 
limitation, and said lessee, and those claim- 
ing under him, shall be considered, to all in- 
tents and purposes, as holding possession of 
the premises unlawfully, so as to entitle 
said lessor, or those having his estate there- 
in, to any existing or future remedies under 
the laws of this commonwealth for recover- 
ing summary possession thereof." The par- 
ties agreed to the following facts: Rent was 
paid up to September 1, 1S69. On the first 
day of November, 1869, the lessee petitioned 
to be adjudged a bankrupt; the assignee 
was chosen on the 23d of November, and the 
assignment bore date of that day. The tax- 
es for 1869 were assessed before the bank- 
ruptcy, and were paid by the lessor, and 
have not been repaid; and the rent has not 
been paid since the first of September. On 
or about the first of January, 1870, the keys 
were given by the bankrupt to the lessor, 
and the latter has relet a part of the prem- 
ises; but upon receiving the keys he notified 
the assignee in writing that he did not ac- 
cept a surrender, but should hold the lessee 
and his estate liable for damages. 

C. S. Lincoln, for assignee. 
A. A. Ranney, for mortgagee. 

LOWELL, District Judge. There is no ev- 
idence that the assignee has done any act 
looking to an acceptance of the premises, 
excepting that a part of the bankrupt's goods 
not included in the mortgage remained, and 
still remain, in the building. This circum- 
stance alone does not prove an acceptance, 
especially when the keys were sent back 
to the lessor, which, was an unequivocal act 
of renunciation. See "Wheeler v. Bramah, 3 
Camp. 340; Hoyt v. Stoddard, 2 Allen, 442. 
It cannot be contended, therefore, that the 
assignee is personally* bound for the rent; 
and the question argued now has been, to 
what extent and for what sum is the mort- 
gage a valid security in the hands of the 
lessor? He appears, to have acted upon the 
theory that the lessee remains liable on his 
covenants notwithstanding the bankruptcy. 
This was the law of England under the older 



statutes; but it may well be doubted wheth- 
er by our bankrupt act, which authorizes 
all demands arising out of contract to be 
liquidated and proved, the lessor will not be 
bound by the certificate. I understand that 
this question is likely to be litigated in some 
other- cases, and as it is not essential to pass 
upon it here, I merely advert to it. Under 
this lease and mortgage it would seem that 
the lessor may hold the chattels to secure 
the payment of all rent and taxes which 
were due him when the assignee had elected 
not to take the term. That election ought 
to have been made in ten days after the as- 
signment, but was not in fact made until 
January l, some weeks later. I say ten days 
from the assignment, because that is the 
fair construction of the proviso, which, taken 
literally, might give only ten days from the 
petition. It must be assumed that the par- 
ties to the lease knew that a petition in 
bankruptcy may never be followed by an 
adjudication, or not within ten days, and 
that even after adjudication there is no one 
to act for the estate until the assignment, 
and as the purpose of the proviso is to give 
an election to continue the lease, and not to 
forfeit it by relation to a past time, the 
more liberal construction should be adopted. 
But even if the lessor might have treated 
the estate as ended on the llth of Novem- 
ber, he could waive his extreme rights for 
the benefit of the assignee. 

Neither party having acted or made known 
his election until the first of January, the 
lessor ought to have his rent up to that day, 
for he may have expected the assignee to 
take the lease, as he undoubtedly would 
have done if he had found a purchaser, or in 
any way could have made it profitable for 
the creditors. Assignee to redeem by pay- 
ing the rent to January 1, 1870, and the tax- 
es for 1S69. 



YEATON (FRY v.). See Case No. 5,142. 

YEATON (LYNN v.). See Case No. 8,642. 

YEATON (SMEDLEY v.). See Case No. 12,- 
965. 

YEATON (UNITED STATES v.). See Case 
No. 16,779. 

YELLOW HEAD (PORTSMOUTH SAV. 
BANK v.). See Case No. 11,296. 



Case KTo. 18,134. 

YELLOW JACKET SILVER MIN. CO. v. 
GAGE. 

[1 Sawy. 494; i 13 Int. Rev. Rec. 116.] 

Circuit Court, D. Nevada. March 1, 1871. 

Internal Revenue — Mixing Compaxt— Liabilitt 
as assayer. 

A mining company not assaying for others, 
but assaying its own ores, on its own account 
only, and not assaying any bullion or amalgam. 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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is required to pay a special tax as assayer, un- 
der subdivision forty-eight of section seventy- 
nine of the internal revenue act of June 30, 
1864 [13 Stat. 223], as amended in 1866 [14 Stat. 
98]. 

The defendant (.Stephen T. Gage], as col- 
lector of internal revenue for the district of 
Nevada, collected of plaintiff a special tax 
levied upon it as an assayer. The tax was 
paid under protest, and this action brought to 
recover the tax so collected. Plaintiff 
claimed, that it was not an assayer, under 
the act of congress, and not liable to the 
tax. 

T. H. Williams, for plaintiff. 

.Jonas Seely, U. S. Dist. Atty., for defendant. 

Before SAWYER, Circuit Judge, and HILL- 
YER, District Judge. 

SAWYER, Circuit Judge. The question to 
be determined in this case is, whether a min- 
ing corporation assaying its own ores, simply, 
and assaying for itself and not for others, 
and not assaying any bullion or amalgam, is 
required to pay a special tax as assayer un- 
der subdivision forty-eight of section seventy- 
nine of the act of June 30, 1864, as amended 
in 1S66. 

The provision* of the statute is as follows: 
"Assayers, assaying gold and silver, or ei- 
ther, of a value not exceeding in one year two 
hundred and fifty thousand dollars, shall pay 
one hundred dollars, and two hundred dol- 
lars when the value exceeds two hundred 
and fifty thousand dollars and does not ex- 
ceed five hundred thousand dollars, and five 
hundred dollars when the value exceeds fire 
hundred thousand dolllars. Any person or 
persons or corporation, whose business or oc- 
cupation it is to separate gold and silver from 
other metals or mineral substances with 
which such gold or silver, or both, are al- 
loyed, combined or united, or to ascertain or 
determine the quantity of gold or silver in 
any alloy or combination with other metals, 
shall be deemed an assayer." 14 Stat. 121. 

It will be observed, that the statute, in the 
latter clause of this provision, defines the 
term "assayer," as used in the act, and it is 
necessary to ascertain what is intended to be 
embraced by this definition. The statute says 
nothing about separating gold and silver from 
other metals for fee or reward, or for parties 
other than the party engaged in assaying. 
There is, then, no such express limitation to 
assaying for others, or for fee or reward; and 
if it was intended to so limit the term, the 
limitation must be derived, as a necessary in- 
ference, from some other provision of the 
statute, or from the whole statute, reading 
the different parts in connection with each 
other. After a careful examination of the 
numerous sections of the act, we find nothing 
to afford a reasonable inference that such lim- 
itation was intended. It seems evident that 
congress designed to tax most of the ordinary 
occupations of the people, whether pursued 
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by the respective parties on their own ac- 
count, or for others for fee, or reward. When 
the occupation taxed is intended to be lim- 
ited to acts performed for others, or for a 
fee, or reward, congress has so expressed it 
in language not to be misunderstood. In some 
cases both are mentioned; thus, in the eighth 
subdivision, the definition of a livery stable 
keeper includes both those who "keep horses 
for hire/' and who "keep, feed, or board 
horses for others." The ninth includes in the 
definition of brokers, those who negotiate 
sales and purchases for "themselves or oth- 
ers." Those who do business on their own 
account are clearly taxed in many cases. See 
subdivisions 12, 16, 17, 30, 31, 33, et seq. 
Under subdivision 30, auctioneers are taxed, 
and declared to be persons "whose business it 
is to offer property at public sale to the high- 
est and best bidder." There can be no doubt 
that this would include those whose 'business 
is to regularly sell, in the mode indicated, 
their own, as well as others', property. Sub- 
division forty-three expressly limits the def- 
inition of lawyers to those "who for fee, or 
reward, shall prosecute," etc. So subdivi- 
sions forty-four and fifty, and others, contain 
similar limitations; and section eighty-one 
is adopted, apparently, for the express pur- 
pose of limiting the meaning of the definition 
given in other sections, so that parties em- 
braced in the general language of such sec- 
tions shall not be held liable to a tax for cer- 
tain specified matters pertaining to their own 
business. Thus, it is manifest, that, when 
the tax is intended to be imposed only on 
those who perform the act indicated for oth- 
ers, for hire, fee, or reward, congress has had 
no difficulty in finding apt words to express 
that intention. And section seventy-six pro- 
vides, "that in every ease where more than 
one of the pursuits, employments or occupa- 
tions hereinafter described shall be carried 
on in the same place by the same person at 
the same time, except as hereinafter provided, 
the tax shall be paid for each according to 
the rate prescribed," etc. So the fact that the 
plaintiff is subject to pay a miner's tax un- 
der subdivision forty-nine, does not militate 
against the idea that it can, also, be subject 
to a tax, as assayer, under subdivision forty- 
eight. Indeed, it seems to contemplate this 
very case, of a party engaged in both occu- 
pations as a part of his business. 

These two provisions relating to assayers 
and miners are closely connected in the same 
section, and in consecutive subdivisions, so 
that congress, necessarily, had its attention 
called to both occupations at the same time, 
and, if it had intended to exclude from the 
tax, assaying for himself, when performed by 
the miner, as a branch of his business of 
mining, congress could scarcely have failed to 
express that- intent in terms, when the two 
branches of the business were, necessarily, 
brought to its notice in such intimate rela- 
tions. When the plaintiff as a part of its busi- 
ness is engaged in "assaying its own ore," it 
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is separating the "gold and silver from other 
metals or mineral substances with, "which such 
gold or silver is alloyed, combined or unit- 
ed," etc., and this is within the express terms 
of the statutory definition of an assayer. 

We think the plaintiff is an assayer, within 
the meaning of the statute, and subject to the 
tax imposed therein, and that the defendant 
must have judgment; and it is so ordered. 
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YENAGA v. REDFIELD. 

[The case reported under above title in 17 
Leg. Int. 357, is the same as Case No. 18,197.] 
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YEOMANS v. GIRARD FIRE & MARINE 
INS. CO. 

[5 Ins. Law J. 858.] i 

Circuit Court, D. New Jersey. Nov., 1876. 

Aubitbatios Clause— Insurance Policv — Right 
to Sue. 

1. The policy provided that, in case of differ- 
ences arising touching any loss or damage, the 
matter may, at the written request of either 
party, be submitted to impartial arbitrators, 
whose award in writing should be binding on 
the parties to the amount of such loss or dam- 
age, "but shall not decide the liability of the 
company under this policy;" also, "it is further- 
more hereby provided and mutually agreed that 
no suit or action against this company for the 
recovery of any claim by virtue of this policy 
shall be sustainable in any court of law or chan- 
cery, until an award shall have been obtained 
fixing the amount of such claim in the manner 
herein above provided." Held, that whilst a 
mere collateral agreement to refer to arbitration 
all differences arising upon a policy is not bind- 
ing, and does not preclude a suit without such 
reference, it is not unlawful for parties to agree 
that no action shall be sustainable at law or 
equity until arbitration shall have determined 
what amount is due, and that in such a case 
a reference and ascertainment of the amount 
due are conditions precedent to the right of 
bringing an action. 

[Cited in brief in Schollenberger v. Phoenix 
Ins. Co., Case No. 12,476.] 

2. No suit could be sustained against the ob- 
jection of the company until after an award had 
been made, although neither party had, previous 
to the suit, requested arbitration. 

NIXON, District Judge. This is a motion 
to strike out the last plea filed by the defend- 
ants in the above-stated case. In reply to 
the suggestion, so strongly urged by the coun- 
sel of the defendants, that the question) in- 
volved was of too great importance to be 
summarily disposed of on a motion to strike 
out, and that the defendants ought to have 

i [Reprinted by permission.] 



the benefit of solemn argument on demur- 
rer, it is only necessary to observe that the 
remediless consequences which formerly fol- 
lowed the exercise of the power of striking 
out pleadings on, motion, and which made 
courts so reluctant to act, do not now result 
from such action. Section 132 of the Practice 
Act of New Jersey (Rev. St. 624), which au- 
thorizes the court, or a judge, in vacation, 
on four days' notice, "to strike out any plead- 
ing, that is irregular or defective, or is so 
framed as to prejudice, embarrass, or delay 
a fair trial on action," contains the additional 
provision that "the order striking out such 
pleadings shall be entered on the record, 
if required by the party against whom the 
same is made, and error may be assigned 
thereon." This provision is made applicable 
to the courts of the United States, by the ex- 
press terms of section 914 of the Revised 
Statutes of the United States, and it saves to 
the defendants all the rights which they 
would have on demurrer. 

The counsel for the plaintiff maintains that 
the plea is bad— (1) for want of proper aver- 
ments; (2) because it seeks to set up am il- 
legal defense. The plea is actio non, etc., be- 
cause the defendants say that in the policy 
of insurance it is stipulated and agreed that 
in case difference should arise touching any 
loss or damage, after proof thereon should 
have been received in due form, "the matter 
might, at the written request of either party, 
be submitted to impartial arbitrators, whose 
award in writing should be binding on the 
parties to the amount of such loss or dam- 
age;" and it was further, in and by said pol- 
icy of insurance, expressly provided and mu- 
tually agreed "that no suit or action against 
the defendants, for the recovery of any claim 
by virtue of this policy, shall be sustainable 
in any court of law or chancery until an 
award shall have been obtained from the said 
arbitrators, fixing the amount of such claim 
in the manner provided by the said condition 
hereinbefore set forth, and. in said policy con- 
tained." And, defendants say that differences 
did arise touching the loss or damage sus- 
tained by the said plaintiff, after proof of 
such loss had been received in due form by 
these defendants; and that the matter was 
not, at the written request of either party, 
submitted to impartial arbitrators, and no 
award has ever been obtained, fixing the 
amount of said plaintiff's claim, in the man- 
ner provided for in the said condition; and 
that said action was commenced by the said 
plaintiff against these defendants before an 
award was obtained, fixing the amount of 
said plaintiff's claim by the said arbitrators, 
in the manner provided in the said condition, 
etc., concluding a verification. 

It will be observed that the plea sets up, 
in substance, two certain conditions in the 
policy, subject to which the policy was issued 
to the plaintiff. One of these is the following 
paragraph in the ninth condition: "In case 
differences shall arise touching any loss or 
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damage, after proof tliereon lias been receiv- 
ed in due form, the matter may, at the writ- 
ten request of either party, he submitted to 
impartial arbitrators, whose award in writ- 
ing shall be binding on the parties to the 
amount of such loss or damage, but shall 
not decide the liability of the company under 
this policy." The other is on the thirteenth 
condition: "It is furthermore hereby provid- 
ed and mutually agreed that no suit or ac- 
tion against this company, for the recovery 
of any claim by virtue of this policy, shall be 
sustainable in any court of law or chancery, 
until an award shall have been obtained fix- 
ing the amount of such claim, in the manner 
hereinabove provided." There is no question 
but that these conditions are a part of the 
contract between the parties. The controver- 
sy turns upon their interpretation, and wheth- 
er they are enforceable. 

The counsel for the plaintiff insists that the 
adjustment of differences by arbitration is 
only to be observed upon the written request 
of one party or the other; and, when no such 
request is made, it is presumed to have been 
waived; and, further, that all agreements 
between parties to refer the settlement of 
their disputes to arbitrators are void, for 
the reason that persons are not permitted to 
contract to oust the courts of their ordinary 
jurisdiction. 

The counsel for the defendants, on the other 
hand, claim that their method of settlement 
is compulsory upon the respective parties, as 
a preliminary step, and that no suit is sus- 
tainable by either party against the other un- 
til after an award has been made. It is con- 
ceded that the plea is bad if the effect of 
these clauses in the policy on which it is 
founded, is to prevent the party suffering loss 
from going into the courts for redress. They 
are so jealous of their jurisdiction that they 
do not allow parties to oust it by agreement. 
Although there was a long struggle against 
the doctrine in the courts of "Westminster 
Hall, it has now become so well established 
that no attempt is made there, or in the courts 
of this country, to set up a contrary doctrine. 
Huger, Ins. 351; Ang. Ins. § 354; Fland. Ins. 
632; Thompson v. Cbarnock, 8 Term R. 139; 
Mitchell v. Harris, 2 Ves. Jr. 136; Scott v. 
Avery* 20 Eng. Law & Eq, 327; s. c. on ap- 
peal, 36 Eng. Law & Eq. 1; Roper v. Lendon, 
128 E. C. L. 825; Hagert v. Mun., 40 R. 515; 
Snodgrass v. Gavit, 28 Pa. St. 224. But in 
my judgment such is not the effect of these 
clauses. The differences arising between the 
parties to the contract touching only the 
amount of loss or damage is to be referred, 
and not the liability of the company on the 
policy; and the agreement is that no suit 
shall be instituted until the amount has been 
fixed by the judgment of arbitrators mutually 
chosen. There is no restriction after that 
preliminary step has been taken. It is in the 
nature of a condition precedent, and there 
is a large class of cases which determine that, 
where the contract is so framed as to make 
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the reference of differences a condition pre- 
cedent to the right of bringing a suit, the 
declaration must allege a reference, or give 
excuse for the want of it. Smith v. Railway 
Co., 36 N. H. 458; Worsley v. Wood, 6 Term 
R. 710; Milner v. Field, 1 Eng. Law & Eq. 
531; Grafton v. Railway Co., 22 Eng. Law 
& Eq. 557; Davies v. Mayor, etc., 20 Eng. 
Law & Eq. 529; Adams v. Willoughby, 6 
Johns. 67; TJ. S. v. Robeson, 9 Pet. [34 U. 
S.] 319; Scott v. Avery, 36 Eng. Law & Eq. 
1. This last case was an appeal to the house 
of lords from the decision of the court of 
exchequer chamber, and the matter was ex- 
amined and discussed with great learning 
and care. Mr. Justice Coleridge, who had de- 
livered the opinion of the court of exchequer 
chamber reversing the court of exchequer, in 
giving his reasons to the lords for sustaining 
the last decision,, said: "If two parties enter 
into a contract, for the breach of which, in 
any particular, an action lies, they cannot 
make it a binding term that in such event no 
action shall be maintainable, but that the 
only remedy shall be by reference to arbi- 
tration. Whether this rest on a satisfactory 
principle or not may well be questioned, but 
it has been so long settled that it cannot be 
disturbed. The courts will not enforce or 
sanction an agreement which deprives a sub- 
ject of that recourse to their jurisdiction 
which has been considered a right inaliena- 
ble even by the concurrent will of the parties. 
But nothing prevents parties from ascertain- 
ing and constituting, as they please, the cause 
of action, which is to beeome the subject- 
matter of decision by the courts. Covenant- 
ing parties may agree that, in case of an 
illegal breach, the damages to be recovered 
shall be a sum fixed or a sum to be ascer- 
tained by A. B., or by arbitrators to be' chosen 
in such a manner, and, until this be done, or 
the nonfeasance be satisfactorily accounted 
for, that no action shall be maintainable for 
the breach.'" 

This position had not been questioned in 
the argument before the house, nor was it, I 
think, in the court below. 

To the same effect was the opinion of Lord 
Chancellor Cranforth. The only material 
plea, he said, "was the fifth, setting forth 
one of the rules of the association, which 
was, that if any difference should arise 
among the members, the member so dissatis- 
fied should select an arbitrator, and, if the 
committee were not satisfied with the per- 
son appointed, they should select another 
arbitrator, and these two select a third, who 
were to determine the matters in dispute and 
the sum to be awarded, and that no action 
should be brought until such arbitration had 
taken place. The court of exchequer decid- 
ed that the plea was bad, and no answer to 
the action. That decision was reversed by 
the court of exchequer chamber, and the lat- 
ter judgment was never brought before your 
lordships' house. It appears to me merely a 
matter as to the construction to be put upon 
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the policy itself, for there was no doubt that 
persons could not by contract oust the court 
of its ordinary jurisdiction. That point has 
been decided in many eases, but there was 
no principle of law which prevented parties 
from entering into any contract that no right 
of action should accrue until after a refer- 
ence had been made to an arbitrator. If I 
covenant with A. not to do a particular act, 
and it is agreed between us that any ques- 
tion which might arise should be decided 
by an arbitrator, without bringing an action, 
then a plea to that effect would be no bar 
to an action; but if we agreed that J. S. was 
to award the amount of damages to be re- 
coverable at law, then, if such arbitration 
did not take place, no action could be 
brought" 

Adams v. Willoughby, supra, was a suit 
brought inter alia for unliquidated demands 
and accounts, and there was a general de- 
murrer to the declaration. It appears that 
there was a contract between the parties that 
all unliquidated demands and accounts should 
be referred to three arbitrators, to be liq- 
uidated and ascertained, and the defendant 
was to pay such sum as they should adjudge 
to be due. The court sustained the declara- 
tion so far as it relates to one sum of $102, 
whieh the plaintiff alleged was due to him 
in a supplement made with the defendant; 
but in regard to the claim for the unliq- 
uidated accounts it said that, "as no refer- 
ence had been made to arbitrators to liq- 
uidate and ascertain the amount due, nor 
any effort on the part of the plaintiff to pro- 
cure it,— for none is shown or averred,— the 
plaintiff is not entitled to his action for any 
such demand." 

In Tj. S. v. Robeson, supra, the supreme 
court sanctioned the same principle. Mr. 
Justice McLean, in delivering the opinion 
of the court, said: ""Where the parties in 
their contract fix on a certain mode by 
which the amount to be paid shall be ascer- 
tained, as in the present case, the party that 
seeks an enforcement of the agreement must 
show that he has done everything on his 
part which could be done to carry it into ef- 
fect. He cannot compel the payment of the 
amount claimed unless he shall procure the 
kind of evidence required by the contract, 
or show that, by time or accident, he is un- 
able to do so; and, as this was not done by 
the defendant in the district court, no evi- 
dence to prove the service other than the 
certificates should have been admitted by the 
court." 

I think it clear from these eases that, 
whilst a mere collateral agreement to refer 
to arbitration all differences arising upon a 
policy of insurance is not binding and does 
not preclude a suit without such reference, 
it is not unlawful for parties to agree that 
no action shall be sustainable either at law 



or equity, until arbitration shall have deter- 
mined what amount is due, and that, in 
such a ease, a reference and ascertainment 
of the amount are conditions precedent to-, 
the right of bringing an action. 

The motion to strike out must therefore be 
refused. 
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Case No. 18,137. 

YERRINGTON v. PUTNAM. 

[2 Ban. & A. 601.] i 

Circuit Court, D. New Jersey. April, 1877. 

Bill of Review— Rule to Show Cause. 

Where a bill of review is filed to set aside a 
decree of the court, made in a suit between the 
parties, the court will grant a rule to show cause 
why the former decree should not be reversed, 
and the injunction granted should not be sus- 
pended, only: (1) When the original decree 
shows upon its face that it is contrary to law; 
or (2) upon the allegation and prima facie proot 
of the existence of material facts, whieh, if 
known, would have hindered the decree, and 
which the complainant in the bill of review did 
not know at the former trial, and could not have 
discovered by the exercise of reasonable dili- 
gence. 

[Bill of review by Henry A. Yerrington 
against Henry W. Putnam.] 

T. C. Nye, for complainant. 
P. E. Havens, for defendant. 

NIXON, District Judge. The bill is filed: 
in this case to set aside a decree of this 
court, heretofore made in a suit between 
the parties. The defendant being in court, 
an application is now made for a rule to- 
show cause why the former decree should 
not be reversed, and the injunction granted 
should not be suspended until the further 
order of the court. 

There are two grounds only on which the 
court will grant a rule in such cases: (1) 
When the original decree shows upon its- 
face that it is contrary to law; (2) upon the 
allegation and prima facie proof of the ex- 
istence of material facts which, if known, 
would have hindered the decree, and which 
the complainant in the bill of review did not 
know at the former trial, and could not have 
discovered by the exercise of reasonable 
diligence. 

I have examined the bill, and do not find 
any reason therein alleged, which would au- 
thorize the court to grant the rule asked for. 
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See Case No. 



i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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Case No. 18,138. 

In re YORK et al. 

[3 N. B. R. 661 (Quarto, 163).] i 

District Court, D. Louisiana. Jan. 11, 1870. 

Mortgage fob Advances— Supplies for Planta- 
tion — Date op Mortgage. 

1. "Where a valid mortgage of a plantation 
was made in Louisiana to secure advances of 
cash, and supplies, to be made from time to 
time, for the purpose of working it, not to ex- 
ceed in amount twenty-five thousand dollars, 
to be reimbursed out of its products; and ad- 
vances were made to exceed fifty thousand dol- 
lars, and reimbursements to an amount that, 
however, left a balance due exceeding twenty- 
five thousand dollars, held, the mortgage is good 
as security to its full amount, on any balance 
remaining on advances and reimbursements un- 
der it, and is not extinguished by the reimburse- 
ment of the first twenty-five thousand dollars. 

2. A mortgage given to secure the payment of 
four promissory notes, made to raise means to 
work a plantation, is valid, and, upon the nego- 
tiation of the notes, relates back to the date of 
execution. 

' DTJRELL, District Judge. In the month of 
February, 1S69, two plantations, surrendered 
by the bankrupts, and designated as "White 
Hall" and "Home Place," were sold free of 
incumbrances, under the order of this court. 
In March, 1869, a rule was taken by the as- 
signee calling upon the creditors of the bank- 
rupts to show cause -why said sales should 
not be confirmed, and the proceeds thereof 
distributed in accordance with the priority 
and rank of the mortgages, privileges, and 
liens existing at the date of the surrender. 
Upon the return of this rule, W. A. Ober, the 
purchaser at the sales, demanded a confirma- 
tion of the same; and the commercial firm of 
Ober, Atwater & Co. asserted themselves to 
be creditors of the bankrupts, secured by 
mortgage, first, in priority and rank, upon the 
property sold. The claims of Ober, Atwater 
& Co. were disputed by others of the creditors 
of the bankrupts, and the whole matter was 
referred to a commissioner, with instructions 
to inquire into the regularity of the sales, 
which certain creditors also impunged, and to 
determine the order and rank of the mortga r 
ges resting upon the respective plantations. 
In June last the commissioner made a volu- 
minous report upon the law and facts of the 
case, confirming the sales, and sustaining the 
validity and priority in rank of the mortga- 
ges held by Ober, Atwater & Co. To the con- 
firmation of this report exceptions were tak- 
en, and, subsequently, fully argued by coun- 
sel representing all parties in interest. The 
sales having been adjudged to be valid at a 
-previous day of this term, it only remains 
for the court to determine the relative rank 
of the respective mortgages. ' 

The mortgages on the respective plantations 
being distinct, will be separately considered. 

First. As to the mortgages upon "White 
Hall." On the 17th of January, 1866, York 

i [Reprinted by permission.] 



& Hoover made an authentic act of mortgage, 
in which it is recited "that being in want of 
cash and supplies to carry on the cultivation 
of that certain plantation, known as 'White 
Hall/ and also the 'Home Place,' belonging 
to them, they have applied to Ober, Atwater 
& Co. for such advances of cash and supplies, 
who have agreed to advanee the same, at 
such times, and in such manner as the same 
may be needed, to an amount not to exceed 
twenty-five thousand dollars, on the terms and 
conditions hereafter expressed." The condi- 
tions on the part of York & Hoover to be per- 
formed, were, to cultivate the plantations 
with diligence; to apply the advances to the 
use of the plantations; and upon the crops be- 
ing gathered, to consign the same to the mort- 
gagees for sale, who, out of the proceeds 
thereof, were to repay to themselves "all such 
advances as they shall at such time have 
made," together with commissions, costs of 
sale, interest, etc. Ober, Atwater & Co. 
agreed to make the advances, and, to repre- 
sent the same, received from York & Hoover 
a negotiable note in the sum of twenty-five 
thousand dollars, payable on the 1st day of 
January, 1S67. After these recitals, the act 
proceeds to declare "that to secure payment 
of all said advances which the said Ober, At- 
water & Co. may make as aforesaid, and 
such sums of money as may be due to them 
as aforesaid, under this contract, ■ the said 
York & Hoover specially mortgage the 'White 
Hall' plantation." The act finally declares 
that all accounts accruing uuder it shall be 
due and mature on the 1st January, 1867. 
This mortgage was executed and inscribed be- 
fore the execution and inscription of the mort- 
gage given to Wright & Allen, under -which 
last mortgage the opposing creditors claim. 

The only question to be determined, then, 
is, whether Ober, Atwater & Co. have, with- 
in the terms of this mortgage, produced a 
valid, operative, and existing obligation. The 
testimony shows that during the year 1866, 
advances were made to the two plantations 
to an amount exceeding fifty-three thousand 
dollars; that during the year, payments were 
made exceeding twenty-five thousand dol- 
lars; and that in January, 1867, a balance ex- 
isted, including commissions, of over twenty- 
seven thousand dollars. The opponents con- 
tend that the contract of Ober, Atwater & Co. 
was fulfilled when advances had been made 
to the amount of twenty-five thousand dol- 
lars; and that this mortgage was extinguished 
when they had received a like sum from the 
crops of the plantation. Ober, Atwater & Co. 
maintain, on the contrary, that their mort- 
gage secured whatever might remain in Jan- 
uary, 1867, as a balance on the account of ad- 
vances made to them. • The language of the 
act of mortgage, the character of the instru- 
ment, the conduct of the parties to the con- 
tract, and the judicial decisions, support this 
conclusion of the mortgagees. The mortgage 
was executed to secure advances to be made 
during the year; the settlement of accounts 
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was postponed until the expiration of the 
year; and -whatever advances were made the 
mortgage was designed to stand as a securi- 
ty for to the extent of twenty-five thousand 
dollars. 

The ease of Lawrence v. Tucker, 23 How. 
[64 U. S.] 15, is strictly analogous to the one 
now before the court. In that case a note 
was given for the sum of five thousand five 
hundred dollars, contemporaneous with the 
mortgage as a debit; hut in truth, as a collat- 
eral security for advances made. The mort- 
gage was given to secure such advances of 
money as had been, or might he made, with- 
in two years, to the mortgagors, not to ex- 
ceed six thousand dollars in addition to the 
note, making a sum total of eleven thousand 
five hundred dollars. It appears from the re- 
port, that within the two years, from fifty 
thousand to one hundred thousand dollars 
were advanced; and that, at the expiration of 
the term, nearly ten thousand dollars were 
due on said advances from the mortgagors to 
the mortgagee. The objections having been 
made in that case, as in the one now before 
the court, that the mortgage was not given 
to secure a balance on the settlement of ac- 
counts to the amount stipulated in the mort- 
gage, but only to secure first advances to the 
amount of the note, and six thousand dollars 
— to wit, eleven thousand five hundred dol- 
lars; and that the payment of that sum by 
the mortgagors to the mortgagee, in the course 
of their transactions during the term of the 
two years, was a ratification of the mortgage; 
the supreme court said: "Our object has 
been to show that the parties to the original 
transaction understood it alike, and acted up- 
on it accordingly; that there never was a dif- 
ference of opinion between them as to the 
character of the mortgage and its purposes; 
and that it was intended to be a security 
for, and a lien upon, the property mortgaged, 
for future advances to the extent of the sum 
provided for in it. * * * We consider it to 
be a mortgage for future advances; that they 
were subsequently made in conformity with 
its provisions; and that the proofs that they 
were so, were rightfully received by the court 
below to substantiate them." 

In the case now before the court, similar 
proofs were submitted. The accounts cur- 
rent, the act of liquidation, the testimony of 
the parties to these accounts, all show an in- 
tent corresponding to that which the mort- 
gage itself suggests. 

The case of Lawrence v. Tucker [supra], in 
the supreme court of the United States, is sup- 
ported by other decisions of that court, cited 
in the opinion delivered in the case, and also 
by the decision of the supreme court of Lou- 
isiana in Piekersgill v. Brown, 7 La. Ann. 
29S, decided under the regime of the Code of 
the state. Therein it was determined that a 
mortgage for advances to be made from time 
to time, during a definite period, for a specific 
amount, is a security for the eventual balance 
in account That it is not affected by the 



fluctuations in the account at different peri- 
ods in the time limited; and that the inscribed 
mortgage, declaring the nature of the trans- 
actions, the time within which they are to ac- 
crue, and the limit to which the mortgage 
debit may reach, afford a sufficient notice to 
all parties, so as to place them on their guard. 
These doctrines have been maintained in the 
French courts under the regime of the Code 
Napoleon, many of whose decisions are cited 
in the very able and learned report of the 
commissioner; and they are fully recognized 
in the highest courts of other states of the 
Union. Vide 5 Mete. (Mass.) 268. 

Second. As to the mortgages upon the 
"Home Place." The mortgages upon the 
"Home Place" plantation bear date of the 
same day— to wit, January 20, 1866. One was 
made in favor of Alexander Allen, acknowl- 
edging a debit for supplies furnished the 
plantation; and to put said debit in a negotia- 
ble form, four notes were drawn in the sum 
of five thousand dollars each; payable to the 
makers, York & Hoover, indorsed in blank, 
bearing interest from date, and maturing in 
the following fall and winter. These notes 
are recited in the mortgage, and, thus secured, 
are payable to any future holder thereof. 
Another or second mortgage, bearing even 
date with the first, but inscribed one day lat- 
er, was given to Messrs. Wright & Allen, fac- 
tors and merchants, who had become liable 
for the mortgagors in large suras, as securi- 
ties, as indorsers, and otherwise; whieh sums 
the mortgagors wished to discharge. For that 
purpose they made numerous notes, reeited in 
the mortgage and negotiable in form, which 
were put into the hands of Wright & Allen, 
to be used solely in the discharge of their 
said liabilities, incurred by indorsements or 
otherwise. Wright & Allen, the factors and 
merchants of York & Hoover, had been con- 
sulted by them, in reference to their mutual 
business relations; and it was by the advice 
of Wright & Allen that York & Hoover made 
the mortgage first above described, and first 
inscribed. It -was made to enable York & 
Hoover to raise money to work their plan- 
tations, "White Hall" and "Home Place." 
The notes were made to be negotiated in the 
market, and the mortgage was made to give 
additional credit to the notes. They were 
all negotiated for value before maturity, two 
of them in March, and two in August of 1866. 

The opposing creditors contend that these 
notes are not protected by the mortgage. 
That at the date of the inscription there had 
been no negotiation of the notes, and that, 
therefore, there was no debt due; and that 
none was created until several months sub- 
sequent thereto. But the mortgagors' pur- 
pose was to raise money by a loan, and, pre- 
paratory thereto, these notes were made, a 
mortgage declaring the existence of a debt 
executed and inscribed, and both mortgage 
and notes placed in the hands of an agent 
for negotiation. It may be true that the 
mortgage and the notes were inchoate secu- 
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rities, framed to accomplish a particular ob- 
ject, and that a negotiation by the mortgagor 
or his agent was necessary to their complete 
validity. It may be that, until then, there 
was no creditor, no debtor, no right of ac- 
tion, nor perfect obligation; but the agent, 
from the date of the inscription, was in pos- 
session of all the means to the making of a 
perfect contract, by the delivery of the se- 
curities to a bona fide holder. These secu- 
rities, by such a delivery, became operative 
from their date, and are binding, ab initio, 
upon the mortgagor. The Civil Gode of Lou- 
isiana (article 3259) provides "that a mort- 
gage may be given for an obligation which 
has not yet risen into existence;" and cites 
as an illustration, "as when a man grants 
a mortgage by way of security for indorse- 
ments which another promises to make for 
him." Id. A more apt illustration, and one 
that arises more frequently in practice is, 
"as where a man makes notes negotiable 
by delivery, and secures them by an inscrib- 
ed mortgage, and places them in the hands 
of a broker for sale for his account." If 
the debtor may grant a mortgage to secure 
notes that have not been negotiated, but 
which he contemplates negotiating, with a 
friend's indorsement, why may he not, in 
the same manner, provide for the credit and 
payment of his own notes, prepared for ne- 
gotiation, when the principle is admitted 
that a mortgage can be given for an obliga- 
tion which is only proposed, or which has 
not risen into existence? The intrinsic va- 
lidity of the mortgage under consideration 
is admitted. Article 3260, of the Code, de- 
clares the operative force of such a mort- 
gage. "The right of mortgage shall only be 
.realized in so far as the promise shall be 
carried into effect, by the person making the 
promise to indorse, or, as in the ease sup- 
posed, by the actual and bona fide transfer 
of the notes. But the fulfillment of the 
promise to indorse," continues the article 
quoted, or, as in the case supposed, the ne- 
gotiation of the notes of the mortgagors, 
"shall impart to the mortgage an effect relat- 
ing back to the date of the mortgage." 

The French authorities support the con- 
clusion that the mortgage takes effect from 
the date of the inscription, and not from 
the date of the realization of the loan. The 
French judicial decisions show a clearer and 
deeper knowledge of the necessities of a 
commercial age and people than do the theo- 
ries of the late illustrious president of the 
court of cassation, and of others of their 
great commentators, which they overrule. 

In Telemez v. Bonifay, Sir. & Yill. (1842) 
pt 2, p. 520, the court of cassation say: 
"L'hypotheque stipulee- pour surete" d'un 
credit ouvert prend rang du jour de son in- 
scription pour toutes les sommes fournies 
en vertu de ce credit, et meme pour celles 
qui n'ont St6 fournies que posterieurement 
aux inscriptions prises par d'autres erean- 
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ciers. H y a, dfis le jour mgme du contrat, 
obligation rficiproque: obligation de la part 
de celui qui ouvre le credit, de faire les 
avances promises; de la part du credits, de 
restituer les sommes qu'il prendra en vertu 
du credit. Si cette obligation est eondition- 
nelle, elle n'en est pas moins une obligation 
a laquelle peut se rattacher une hypothgque. 
La condition aceomplie a un effet r&troaetif 
au jour auquel l'engagement a Ste" contracts, 
et cette hypothSque prise en vertu du credit 
ouvert prend rang du jour de son inscription, 
et non du jour de la realisation du credit, 
et prime en consequence les hypothgques 
inscrites intermSdiairement entre le jour du 
contrat portant ouverture du credit et hy- 
pothSque, et celui ou le credit a pu se real- 
ises II n'y a aucun prejudice des droits des 
tiers, puisque par Finscription les creanciers 
sont suffisamment avertis que si la condition 
s'accomplit, c'est-a-dire si le credit se real- 
ise, l'hypotheque prendra rang du jour de 
son inscription." The same doctrine is again 
declared by the same court in the same vol- 
ume (pt 2, p. 541) in Hutte v. Seignan. See, 
also, Hilderbrand v. Courcelles, Sir. & Vill. 
(1848) pt. 2, p. 729, and note, in which it is 
stated that this decision is in accordance with 
uniform jurisprudence, and the opinion of the 
majority of the authors, though the contrary 
had been maintained by Merlin, Toullier, and 
Troplong. The supreme court of Louisiana 
also shows a decided preference for this doc- 
trine. 7 La. Ann. 297; 16 La. 370; 18 La. 
Ann. 235. And a corresponding disposition 
is exhibted in the American chancery re- 
ports. 7 Conn. 3S7; 24 Conn. 290; 4 Johns. 
Ch. 65, 74; 2 Cow. 246. That the mort- 
gage for the four notes, the mortgage first 
inscribed, is not a nullity, but a valid secu- 
rity for the notes in the hands of holders 
for value, has been shown. It is to be hv 
ferred that Wright & Allen, the persons 
named as mortgagees in the mortgage of the 
same date, bearing npon the same property, 
but last inscribed, had notice of the mortgage 
for the four notes and consented to its prior 
inscription in order to give to it the priority 
of lien thence arising. 

There is no evidence showing at what time 
the holders of the notes described in the mort- 
gage last inscribed became parties in interest; 
and we find no evidence that any party at- 
tempted to restrain the negotiation of the four 
notes secured by the first. During the year 
1S67, Ober, Atwater & Co. continued to fur- 
nish supplies and to make advances to York 
& Hoover. Upon the accounts as stated, it 
appears that there is due to them more than 
the amount of the notes embraced in the 
mortgage. The payments, from whatever 
source derived, do not cover the balances due. 
The sum bid for the "Home Place" was nine- 
teen thousand eight hundred dollars, and for 
"White Hall" the proceeds amount to twenty- 
two thousand dollars. The expenses and costs 
of the sales must be deducted from these 
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funds, together with such expenses of the es- 
tate as are commonly chargeable against it. 

Decretal order: This cause came on to be 
heard on the pleadings and proofs and argu- 
ments of counsel for the various creditors, 
and thereupon it is declared by the court- 
First, that the commercial firm of Ober, At- 
water & Co. have established their right to 
the mortgages and mortgage debts specified 
in the two mortgages filed by "them, one on 
the "White Hall" plantation, dated 17th of 
January, 1866, and inscribed the 9th of Feb- 
ruary, 1866, for the security of advances for 
twenty-five thousand dollars, to be due 1st of 
January, 1867, and which sum was advanced. 
And one upon the "Home Place" plantation, 
executed the 20th of January, 1866, and in- 
scribed the 16th of February, 1866, to secure 
the payment of four notes therein described. 
And that these mortgages have a prior lien 
upon the proceeds of the sales of the said 
plantations, and must be paid in preference 
to any of the mortgages which have been set 
up in the oppositions of the creditors of York 
& Hoover. Second. It is further ordered, de- 
creed, and adjudged, that the moneys arising 
from the sales of the said "White Hall" and 
"Home Place" plantations be paid to the said 
Ober, Atwater & Co. upon their several mort- 
gages as aforesaid, to the extent of the moneys 
applicable, and that each mortgage be cred- 
ited with the money derived from the prop- 
erty declared in it. Third. The assignee is 
directed to charge the said funds- in his hands 
with the costs and expenses of the sale, and 
orders relative thereto, and their proportion 
of the general expenses of the estate. 
Fourth. That the costs of the litigation upon 
the regularity of the sale, and upon the oppo- 
sitions to the rule by the assignee, be paid 
by the opposing creditors. 

[For hearing on a petition to review the above 
proceedings, see Case No. 1S,139. See, also, 
Id. 6,441.] 



Case "No. 18,139. 

YORK'S CASE. 

[1 Abb. U. S. 503; * 4 N. B. R. 479 (Quarto, 
156); 10 Am. Law Reg. (N. S.) 36.] 

Circuit Court, D. Louisiana. May, 1870. 

Bankruptcy— Appeals— Supervisory Powers op 
Circuit Court. 

1. In computing the time within which an ap- 
peal in bankruptcy must be taken, Sunday is to 
be counted, except that when the last day 
would fall on Sunday, that Sunday is to be ex- 
cluded. 

[Cited in Shefer v. Magone, 47 Fed. S73.] 

2. The decision of a district court, sitting in 
bankruptcy, upon an application to confirm a 
sale made of a bankrupt's estate, is not a mat- 
ter within the general supervisory jurisdiction 

i [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 



conferred by section 2 of the bankrupt law of 
1867 (14 Stat. 518) upon the circuit courts. 

3. A proceeding in bankruptcy, from the filing 
of the petition to the distribution of the bank- 
rupt's estate and his discharge, is a single statu- 
tory proceeding. 

[Cited in Alabama & C. R. R. Co. v. Jones, 
Case No. 126.] 

4. When it occurs, pending this proceeding, 
that the assignee or creditor is driven to file a 
bill in equity or bring an action at law, the cir- 
cuit court has no supervisory jurisdiction of 
the proceedings had therein, nor has it when 
the claim of a supposed creditor has been re- 
jected in whole or in part, — nor where the as- 
signee is dissatisfied with the allowance of a 
claim. These classes of cases may be taken up 
on writ, of error or appeal. 

5. Other questions, however, arising in the 
district court in the progress of a case in bank- 
ruptcy, whether of legal or equitable cognizance, 
fall within the supervisory jurisdiction of the 
court, and may, upon bill, petition, or other 
proper process of any party aggrieved, be heard 
and determined in the circuit court as a court of 
equity. 

2 [This was a petition to review certain 
proceedings in bankruptcy in the district 
court of Louisiana. Ober, Atwater & Co. 
claimed first mortgages on two plantations 
surrendered by the bankrupts, York & Hoo- 
ver. They obtained an order for the sale 
of them, and purchased both at the as- 
signee's sale. They applied for a rule to 
confirm the sale, and asked that the pro- 
ceeds of sale be applied to the extinguish- 
ment of their mortgages. The Citizens' 
Bank and other creditors answered the rule, 
and alleged that the mortgage of Ober, At- 
water & Co. on one of the plantations had 
been extinguished, and on the other it was 
only second in rank. They further alleged 
that Ober, Atwater & Co. had influenced a 
competitor not to bid for one of the planta- 
tions, and had also made overtures to the 
solicitor of the assignee, calculated to give 
them an unjust preference over other credit- 
ors with respect to both. The district court 
made the rule absolute (Case No. 18,138). 
and the Citizens' Bank appealed, and also 
joined the other creditors in a petition of re- 
view to the circuit court. 

[Hyams & Jones and Randolph, Singleton 
& Browne, for appellants, cited Judd v. Ful- 
ton, 10 Barb. 117; Snyder v. Warren, 2 Cow. 
518; 6 Cow. 605; Broom, Leg. Max. 22; Wa- 
then v. Beaumont, 11 East, 271; Story v. 
Elliott, 8 Cow. 28; MeGill v. Bank of U. S., 
12 Wheat [25 U. S.] 511; 2 Hill, 375; Long v. 
Hughes, 1 Duv. 387; Fowler v. Smith, 1 
Rob. (La.) 448; Johns v. Boyle, 14 La. 268; 
Gorham v. De Armas, 7 Mart. (La.) 359; 
State v. Boyle, 9 La. Ann. 371. 

[R. & H. Marr, for appellees.] 2 

Before BRADLEY, Circuit Justice, and 
WOODS, Circuit Judge. 

2 [From 10 Am. Law Reg. (N. S.) 36.] 
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WOODS, Circuit Judge. Tort & Hoover 
having been declared bankrupts by the ad- 
judication of the district court, E. E. Norton, 
their assignee, filed a petition in said dis- 
trict court sitting as a court of bankruptcy, 
praying for an order to sell two plantations, 
the property of bankrupts. An order of saie 
was made, and under it a sale of the planta- 
tions, called respectively "White Hall" and 
"Home," was made on the sixteenth day of 
February, 1869, and Ober, one of the cred- 
itors, became the purchaser. On a later day 
in February, 1869, 6. H. Slocomb, one of 
the creditors of York & Hoover, filed his pe- 
tition in the district court, setting forth the 
fact of the sale to Ober, that no deed had, at 
the time of filing his petition, been made by 
Norton, the assignee, to Ober, charging that 
the sale was fraudulent, and therefore ille- 
gal and void, and praying, on behalf of him- 
self and other creditors of York cSfc. Hoover, 
that Ober, Norton, the assignee, and others 
show cause, on Saturday, March 6, 1869, at 
eleven o'clock a. m., why the sale should 
not be set aside; and in the mean time that 
they, and each of them, might be enjoined 
from taking any steps towards perfecting 
said sale, or conveying said plantations to 
the purchaser. 

Pursuant to the prayer of this petition, an 
order was made, and the parties named 
were cited to show cause why the prayer of 
the petition should not be granted. The 
minutes of the district court of the date of 
March 19, 1S69, shows the following entry: 
"No. 603. Matter of York & Hoover. On 
motion of H. D. Stone, attorney of E. E. Nor- 
ton, and upon showing to the court that a 
sale was made of two plantations surrender- 
ed herein,— namely, the 'Home' and 'White 
Hall' plantations, ■ situated in the parish of 
Concordia (here follows a description of the 
two plantations), on the 16th of February, 
1S69, and upon further showing to the court 
that the following parties appear to have had 
mortgages, privileges, claims, and liens up- 
on said plantations (here follow the names of 
some fifty creditors), it is ordered that the 
parties above named, and the bankrupts, and 
all persons interested herein, show cause on 
the 1st day of May, 1869, at 11 o'clock a. m., 
why said sale should not be confirmed; and 
at the same time the priority and rank of 
said mortgages, privileges, liens, and claims 
be fixed and adjudicated; that, as so adjudi- 
cated, the same be directed to be paid; that 
notice thereof be given by publication in the 
New Orleans Republican for three days, the 
last publication to be at least ten days before 
such hearing." 

After this order to show cause was made 
by the court, precisely when we are unable 
to ascertain from the papers submitted to us, 
the Citizens* Bank of Louisiana and a large 
number of other creditors of York & Hoover 
filed an exception, in which they set out va- 
rious grounds why the sale should not be con- 
firmed, and conclude by praying that the 



application of the assignee for the confirma- 
tion of the sale be refused and rejected, and 
that said sale be set aside and annulled. 

On the day fixed for the hearing of this 
rule, the matter of the rule' and exceptions 
thereto were referred by the district court 
sitting in bankruptcy to a commissioner, 
with instructions to ascertain and report up- 
on the validity of the sale, and the priority 
of the claims; and subsequently the commis- 
sioner reported that there was no fraud or 
collusion in making the sale, and that cer- 
tain mortgages held by Ober, Atwater & Co. 
on said "White Hall" and "Home" planta- 
tions were the first and best liens on those 
places respectively, and that the amount cftie 
on them was more than the proceeds of the 
sale. Thereupon it was ordered by the 
court, on motion, that the report of the com- 
missioner, if not opposed within three days, 
be approved and homologated. 

Exceptions were filed to the report of com- 
missioner, and afterwards,— to wit, on Jan- 
uary 11, 1870,— the district court confirmed 
the sale, but reserved the question -of prior- 
ity of mortgages and liens for further argu- 
ment On March 31, 1870, the district court 
declared that the mortgages of Ober, Atwa- 
ter & Co. were the first lien on said planta- 
tions, and on the proceeds of the sale there- 
of, and directed them to be paid in prefer- 
ence to any of the other mortgages set up in 
the oppositions of the creditors of York & 
Hoover, and directed the money arising from 
the sale to be paid to Ober, Atwater & Co. 
On April 5, 1870, an application was made 
for a rehearing on the matters embraced in 
this decision of the court, and on April 27 a 
rehearing was refused. 

The Citizens' Bank and other creditors of 
York & Hoover, on May .9 took an appeal 
from the order of the court of March 31. 
which in effect dates from the refusal for 
rehearing on April 27. And on the same 
May 9 said Citizens' Bank and other credit- 
ors filed in this court a petition invoking its 
supervisory jurisdiction, under section 2 of 
the bankrupt act, and praying that the or- 
ders and decrees of the district court above 
recited be set aside, the sales of said planta- 
tions declared null and void, and the same 
ordered to be resold, and that their mort- 
gages be decreed to have priority. 

The case is heard upon two questions: (1) 
Whether the appeal was taken within the 
time limited by law; and (2) whether the 
case presented by the petitions of the Citi- 
zens' Bank and others, was a case for the 
supervisory jurisdiction of the court, and 
whether this court has jurisdiction thereof. 

I. As intimated during the argument, we 
are of opinion that if this were a proper 
case for appeal, the appeal was taken too 
late. If Sundays are counted, the delay of 
ten days allowed for the appeal had ex- 
pired before the appeal was taken. Unless 
Sundays are expressly excepted in the stat- 
i ute, they are to be counted. The language 
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of section S of the bankrupt act is: "No ap- 
peal shall be allowed from the district to the 
circuit court, unless it is claimed and notice 
thereof given to the clerk * * * within 
ten days after the entry of the decree or de- 
cision appealed from." The rule for comput- 
ing the number of days within which an ap- 
peal is allowed is expressly declared by sec- 
tion 48 of the bankrupt act as follows: "In all 
cases in which any particular number of days 
is prescribed by this act * * * for the do- 
ing of any act, the same shall be reckoned, in 
the absence of any expression to the contrary, 
exclusive of the first and inclusive of the last 
day, unless the last day shall fall on Sunday, 
in which ease the time shall be reckoned ex- 
clusive of that day also." The fair, and, as 
it seems to us, unavoidable inference, is that 
when Sunday is not the last day, it is not to 
be excluded. Applying this rule, excluding 
April 27, the day on which the decree was 
signed, the time for appeal in this ease ex- 
pired with May 7. The appeal not having 
been taken till the ninth, it was two days too 
late. 

II. The other question presented is, wheth- 
er this is a proper case for the supervisory 
jurisdiction of this court. By section 2 of the 
bankrupt act, it is provided that "the circuit 
courts in the districts where proceedings in 
bankruptcy are pending shall have a general 
superintendence and jurisdiction of all cases 
and questions arising under this act, and ex- 
cept where special provision is otherwise 
made may, upon bill, petition, or other proper 
process of any party aggrieved, hear and de- 
termine the case as a court of equity." "The 
only construction which gives due effect to 
all parts of this section is that which, on the 
one hand, excludes from the category of gen- 
eral superintendence and jurisdiction of the 
circuit court, the appellate jurisdiction defin- 
ed by section 8, and on the other brings within 
that category all decisions of the district court 
or district judge at chambers which cannot 
be reviewed upon appeal or writ of error un- 
der the provisions of that section." Chief 
Justice Chase, in Re Alexander [Case No. 
160]. By section 8 of the act it is provided 
that appeals may be taken from the district 
to the circuit court in all cases in equity, and 
writs of error may be allowed to the circuit 
court from the district court in cases at law 
Tinder the jurisdiction created by the bank- 
rupt act when the debt or damages claimed 
amount to more than five hundred dollars; 
and any supposed creditor, whose claim is 
wholly or in part rejected, or an assignee who 
is dissatisfied with the allowance of a claim 
may appeal. Now, according to the decision 
of Chief Justice Chase, just quoted, unless this 
case falls under one of the classes provided 
for in this section, it is a proper case for the 
supervisory jurisdiction of the court. 

1. It is not the case of an assignee who is 
dissatisfied with the allowance of a claim. 

2. It is not the case of a supposed creditor, 
whose claim has been wholly or in part re- 



jected. The claims of these petitioning cred- 
itors, so far as the record shows, have all 
been allowed in full. It is true the court has 
decided that their claims are not entitled to- 
priority, and that other creditors are; but 
this is not a rejection of their claims. A 
creditor's claim is the debt due from the 
bankrupt to him, and the question of priority 
of payment is- one totally distinct from the 
question of the allowance or rejection of the 
claim or debt. We think this is clear from 
section 1 of the act, which extends the juris- 
diction of the court to 'all cases and contro- 
versies between the baakrupt and any cred- 
itor who shall claim any debt or demand un- 
der the banltruptcy; to the collection of the 
assets; to the ascertainment and liquidation 
of liens, &c; to the adjustment of the va- 
rious priorities and conflicting interests of 
all parties. 

Here is an evident distinction made between 
the claim of a debt or demand against the 
bankrupt, and priority as to other creditors. 
A claim of priority is not a claim asserted 
against the bankrupt, but a right asserted 
against other creditors. 

3. The matter decided by the district court 
on March 31 is not a case at law ia which 
a writ of error would lie. This is clear, and 
is not disputed. It remains, then, to consider 
whether it was a case in equity in which 
an appeal might be taken. The phrase "case 
in equity" in section S, in our view means a 
suit in equity. It would seem hardly neces- 
sary to cite authority to show what a case or 
suit in equity is. Blackstone says: "The first 
commencement of a suit in chancery is by 
preferring a bill to the lord chancellor in the 
styleof apetition; 'humbly complaining, show- 
eth to your lordship, your orator,* &c. This 
is in the nature of a declaration at common 
law, or a libel and allegation in the spiritual 
courts, setting forth the circumstances of the 
case at length; 'and for that your orator is 
wholly without remedy at the common law,* 
relief is therefore prayed at the chancellor's 
hands, and also process of subpoena against 
the defendant, to compel him to answer un- 
der oath all the matters charged in the bill. 
The bill must call all the necessary parties, 
however remotely concerned in interest, be- 
fore the court, and must be signed by coun- 
sel." 

The seventh equity rule, as prescribed by 
the supreme court of the United States, pro- 
vides that the process of subpoena shall con- 
stitute the proper mesne process in all suits 
in equity, to require the defendant to appear 
and answer the exigency of the bill. Rule 
12 provides that whenever a bill is filed the 
clerk shall issue process of subpoena there- 
on, which shall be returnable into the clerk's 
oflice the next rule day, or the next rule day 
but one, at the election of the plaintiff, oc- 
curring after twenty days from the issuing 
thereof. 

It is further provided in the equity rules 
that the appearance day shall be the rule day 
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to which the ' subpoena is made returnable, 
provided the defendant has been served with 
process twenty days before that day; other- 
wise his appearance day shall be the next 
rule day succeeding the rule day when the 
process is returnable. And' it is made the 
duty of defendant to file his plea, answer, or 
demurrer to the bill on the rule day next 
succeeding his appearance. 

From what has preceded, it will be seen 
what is a case in equity, how it is insti- 
tuted, and how the parties are brought into 
court, and when they are required to answer. 
If we decide that the case before the court 
is not one for its revisory jurisdiction, we in 
effect decide that the matter which was 
passed on by the district court on March 31 
was a case in equity. In other words, that 
a mere motion entered upon the minutes of 
the court without a prayer for relief, without 
a prayer for process, is a bill in equity; that 
a notice published three times in a newspa- 
per is service of process, and brings parties 
into court as if served with a subpoena in 
chancery; and that a decree rendered upon 
such rule when only a portion of the parties 
referred to in the rule make any appearance 
whatever; when only a part of them file any 
response to the motion, and that in the way 
of an exception, and not sworn to; when no 
decrees pro confesso are taken against those 
who do not appear, is a final decree in a case 
in equity, from which, under the judiciary 
act, an appeal lies to the circuit court. The 
mere statement of the proposition is" its own 
refutation. Nor do we think the ease made 
by the petition of Slocomb, even if it was 
held to give character to the proceeding and 
decision which petitioning creditors seek to 
review, is any more of a ease in. equity than 
the motion of the assignee Norton by his 
solicitor Stone. There is scarcely anything 
in the petition which assimilates it to a bill 
in equity. It is, in fact, nothing more than 
a motion in writing. It simply prays that 
"said Ober, the said assignee, and said Gir- 
ardy & Co., show cause, on a certain day, 
why the said sales should not be set aside 
as void, and until the hearing that the par- 
ties named be enjoined from talcing any steps 
towards perfecting said sales. Only three or 
fourof thepersons interested in the question 
are named in the petition— the great mass of 
them are left out entirely; no prayer of pro- 
cess; no demand for answer under oath; no 
service of process, and, in fact, scarcely any 
of the common incidents of a bill in equity 
are to be found in this petition. To call it 
a bill in equity, or the proceeding a case in 
equity, it seems to us is an entire misap- 
prehension of the meaning of the terms. 

But it is insisted that the setting aside a 
sale for fraud and determining the priorities 
of liens are matters of purely equitable cog- 
nizance, and therefore the proceeding sought 
to be reviewed is a case in equity from which 
appeal lies. 

Courts of law frequently pass upon ques- 
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tions purely equitable, on motion, or rule; 
but the nature of the question has never been 
held to make such motion or rule a case in 
equity. It is a very common practice for 
courts of law, on motion, to set aside sales 
made by a sheriff on execution on account 
of some fraud or unfairness on the part of 
the sheriff or purchaser; yet he would be a 
bold man who would insist that such a mo- 
tion was a ease in equity. When money is 
brought into court, the proceeds of a sale 
on execution, courts of law do not hesitate, 
on motion, to direct how the money shall be 
distributed, assuming to pass upon the prior- 
ities of claimants to the fund; yet it has nev- 
er been supposed that by so doing they were 
rendering a decree in chancery, or that the 
motion to distribute the fund according to the 
rights of the parties made a case in equity. 
These two things, passing upon the validity 
of a sale, and directing the distribution of the 
fund arising therefrom, on motion or rule to 
show cause, are precisely what the district 
court did, and we do not think the motion 
was a case in equity, or the ruling of the 
court a decree in equity. It was the simple 
exercise of a power incident to courts of law 
as well as equity, to regulate the proceed- 
ings in a case pending before it, to control 
its own process, and to distribute funds 
brought into court. 

Our general view of the whole subject is 
this: The proceeding in bankruptcy, from the 
filing of the petition to the discharge of the 
bankrupt and the final dividend, is a single 
statutory case or proceeding. In the conduct 
of the case a large number of questions may 
arise. Before the assets of the bankrupt can 
be collected and distributed, it will frequently 
occur that the assignee or a creditor is driven 
to a regular bill in equity or an action at law. 
In these cases the circuit court has no super- 
visory jurisdiction, nor has it where the claim 
of a supposed creditor has been rejected in 
whole or in part, or where the assignee is dis- 
satisfied with the allowance of a claim. 
These classes of cases may be taken up on 
writ of error or appeal. Biit all other cases, 
and questions arising in the progress of a 
case of bankruptcy through the bankruptcy 
court, whether the matter is of legal or dquf- 
table cognizance, and when the matter is not 
the subject of a regular suit in. equity or at 
law, or is the allowance or disallowance of a 
claim, fall within the supervisory jurisdiction 
of the court, and may upon bill, petition, or 
other proper process of any party aggrieved, 
be heard and determined in the circuit court 
as a court of equity. 

We think the motion to dismiss the petition 
of review in this case not well taken. It is, 
therefore, overruled. 

The appeal, we think, is not well taken, 
both because not taken in time, and because 
the matter decided was not the subject of 
appeal. The appeal is therefore dismissed. 

[See Case No. 6,441.] 
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Case K"o. 18,140. 

The YORK. 

[3 Adm. Rec. 321.] 

Superior Court, S. D. Florida. March 23, 1846. 

Salvage Compensation— Professional Wreck- 
ers on Florida Coast — Misconduct of Chew. 

[1. $13,000 upon a valuation of $95,000 award- 
ed to professional wreckers for getting a ship 
off of Florida Reef in a condition to proceed on 
her voyage, the vessel having been in consider- 
able danger, though not thumping on the bot- 
tom, and the weather being fair, the services 
occupying about 14 hours, and consisting in 
transferring 363 bales of cotton to the wrecking 
vessels, and thus floating the ship.] 

[2. The conduct of the crew of a stranded ves- 
sel in refusing to assist in getting her off after 
wreckers were employed, unless promised extra 
compensation out of the salvage, is deserving of 
the severest reprobation, and, although such a 
promise is given, the court will prohibit the 
payment of any part of the salvage to them.] 

[Proceeding by Willian Pent and others 
against the York and her cargo for salvage.] 

S. R. Mallory, for libellants. 
Wm. R. Hackley, for respondent. 

MARVIN, District Judge. The ship York, 
Dixon, master, while on a voyage from New 
Orleans to Liverpool, in the early part of the 
night of the 17th instant, struck upon the 
Florida Reef, where she remained until she 
was relieved and got off by the wreckers. 
The cargo consisted of 2,1S6 bales of cotton, 
3,140 barrels of flour, and a small quantity 
of staves. The ship and cargo may be fairly 
estimated as worth $95,000. Soon after the 
ship struck, the master got out a boat, 
sounded the depth of the water around her,* 
carried out a small anchor, and endeavored 
to heave the ship off. He also removed dur- 
ing the night some fifty or more bales of 
cotton, from the after to the forward part of 
the ship, with the view to bringing her on a 
more even keel. He continued his efforts 
during the night to get the ship off, but did 
not succeed. About nine o'clock the next 
morning, the libellants, regular wreckers on 
this coast, came to his assistance. They 
commenced discharging the ship's cargo on 
board their vessels, and continued at this em- 
ployment, and heaving at the windlass, dur- 
ing the day, and until about eleven o'clock 
at night, when, having discharged three hun- 
dred and sixty-three bales of cotton, the ship 
came off the reef. After the employment of 
the wreckers, the ship's crew, except the 
officers and boys, refused duty, being excit- 
ed to this refusal by one of their number, 
under the pretence that the ship was now a 
wreck, and that they were not bound to 
work, unless paid a part of the salvage. 
They remained disobedient and insubordi- 
nate until, at last, the master was induced 
to request the wreckers to promise them two 
dollars each a day for their services. This 
promise being made, they returned to their 
duty. 

The ship and cargo were safely brought into 



this port, and, it being ascertained by the 
report of expert divers, that the ship had 
not been so much injured on the reef as to 
render her unfit to perform the voyage, and 
did not require to be discharged and hove 
out, the wreckers, at the request of the mas- 
ter, delivered the cotton that had been taken 
out of her again on hoard, and the ship is 
now in a condition to proceed again on her 
voyage. Such are the principal facts in this 
case, and it is impossible that they should 
not impress the mind of the court favorably 
as to the merit and good conduct of the 
salvors. The ship was ashore upon a hard 
and rocky bottom, and upon one of the outer 
reefs. She was surrounded by shoals. She 
had been driven more than a foot out of wa- 
ter by the force with which she struck. She 
did not thump or rise or fall with the tide, 
but remained the most of the time apparently 
still and fast. She could be got off only by 
being lightened. This could have been ac- 
complished bj' the master with an obedient 
crew in time. He must have thrown over- 
board as many bales of cotton as were taken 
out of her by the wreckers, before he could 
have got her off. But this he could not do in 
the same time in which the wreckers dis- 
charged the cotton. The cotton was difficult 
to break out, and a strong force was neces- 
sary to dispatch. The wreckers brought 
twenty-nine men, besides thirteen men from 
the sloop Texas, into the enterprise. To these 
were added the ship's company. They all 
labored energetically, and yet they were 
able to discharge only 363 bales of cotton in 
about ten hours. It is idle to suppose that 
the master, if he had had an obedient crew 
could have got this ship off the first or sec- 
ond day, without other assistance. It is pos- 
sible that the ship might have remained sev- 
eral days on the reef without sustaining ma- 
terial injury. It is agreed on all sides that 
the weather was moderate, and that the ship 
did not thump, except at the time she came 
off the reef. But is it probable that she 
would have remained there several days, or 
even until the next high water without se- 
rious and material injury? Although the ship 
did not rise and fall with the sea, or thump, 
yet she chafed and ground upon the bottom, 
and had sufficient motion to have chafed a 
hole through her bilge in no very long pe- 
riod of time. Had the master got the ship 
off without assistance, she would still have 
been surrounded with reefs and shoals, of 
which he was totally ignorant. But it is to 
my mind doubtful whether he would have 
succeeded in extricating his ship from her 
difficulties without other assistance than his 
crew, even if they had been obedient; and, 
when we consider that his crew was in an 
insubordinate and almost mutinous state, the 
doubt in regard to his success is very much 
increased. 

It is natural enough to suspect that the re- 
fusal of the crew to do duty after the wreck- 
ers came on board was owing to the improper 
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tampering with them by the wreckers, and, 
although none of the wreckers are charged 
by the master with any such misconduct, yet 
I felt it my duty to investigate this matter 
fully on the trial. The result of the inves- 
tigation was to exonerate any of the salvors 
from any such charge. I am glad that it is 
so, for, had they, or any of them, been im- 
plicated in bringing about the refusal of the 
ship's company to do duty, I should have for- 
feited their salvage. Such an offense will 
never be permitted to pass unpunished in this 
court. But I am satisfied, from the testi- 
mony, that the ship's crew were influenced in 
determining not to do duty, without being 
promised pay by the salvors, by one of their 
number, whose character is fully indicated 
and known among seamen by the term "Sea 
Lawyer"; and from all the circumstances of 
the case, and the fact that this man had once 
been a wrecker on this coast, and instigated 
t!he crew, after their arrival in this port, to 
insist upon a discharge of the ship's cargo and 
heaving the ship out, before they would con- 
sent to proceed on the voyage, I am quite 
satisfied of the probability, at least, that the 
crew would have very soon refused to do 
duty, when the ship was on the reef, whether 
any wreckers had come to their assistance or 
not. The conduct of this man deserves pun- 
ishment. 

Under all these circumstances, it appears 
to me that it would he folly to say that this 
ship and cargo were not in very considerable 
peril, and that the services of the wreckers 
have not been of very considerable value to 
them. The fact that they got the ship off 
in the short period of about twelve or four- 
teen hours ought not to be considered as 
lessening the merit of their services, hut the 
contrary. The fact that she is but little in- 
jured too ought not to be regarded as evi- 
dence that she was in but little danger, and 
that therefore the salvage ought to be less. 
The fact that the ship was in danger is evi- 
dent from her position on the reef, the 
winds, the tide, or want of tide, and the 
state of the crew. And the fact that the 
ship was in a short period of time rescued 
from danger comparatively uninjured, by the 
prompt, active, and persevering efforts of 
the wreckers, adds greatly to the value of 
their services. Had the ship remained on the 
reef until the next high water, no one can 
say that she would not have been so badly 
injured as to require her discharge and re- 
pairs in this port, several weeks interrup- 
tion in her voyage, the incurring of heavy 
expenses for wharfage, storage, repairs, &c. 
The fact, then, that these wreckers rescued 
this property in the shortest possible period 
of time is one of much merit, and should en- 
hance their compensation. Their labors, so 
promptly and so actively rendered, have re- 
sulted in saving the ship in a sound and fit 
condition to proceed on her voyage, and, had 
this promptness and activity been wanting, 
it is probable that the ship would have been 



so injured as to require her discharge and 
repairs. 

The wreckers are not transient voyagers, 
falling in accidentally with this ship while 
ashore, and rendering her assistance. Had 
this been the case, a very small proportion of 
the value of the ship and cargo might be 
deemed an adequate compensation to .the 
salvors. But they are regularly and solely 
employed, under the license of this court, in 
the business of cruising along the reef, and 
rendering assistance to vessels situated as 
this was. The salvage decreed them by this 
court constitute their sole means of liveli- 
hood, and enable them to defray the expens- 
es of their vessels, and to keep them well 
manned, equipped, and fitted to the business 
in which they are engaged. The dangers of 
the navigation and tbe liability to shipwreck 
■on this coast have made their steady and 
regular employment in this business neces- 
sary to the interests of general commerce 
and the cause of humanity. Sound policy re- 
quires their encouragement within • proper 
limitations. 

Before deciding upon the compensation 
which ought to be decreed the wreckers in 
the present case, it may be useful to advert 
to a few cases analogous to the present, de- 
cided in this court by my predecessor. The 
case of The Hector [unreported] was decreed 
in 1833. This ship got ashore upon Conch 
Reef. The weather was calm, and contin- 
ued so for several days after the ship was 
got off. The wreckers, after loading two of 
their vessels, succeeded in heaving the ship 
off. The master insisted at the trial that 
his ship was in no immediate danger; that 
he accepted the assistance of the wreckers 
as a matter of prudence and precaution, and 
not because he supposed their services were 
necessary to the safety of the ship and car- 
go; that, as the weather continued favor- 
able, he might have removed the cargo, and 
got at ajid thrown overboard his ballast, and 
in this way lightened and hove his ship off 
without the assistance of wreckers. The 
judg'e did not regard the ship, under the cir- 
cumstances, in great danger, yet he thought 
the prompt and active exertions of the 
wreckers entitled them to a reasonable com- 
pensation, and that $10,000 was not an un- 
reasonable recompense, the ship and cargo 
being valued at $70,000. The case of The 
Austerlitz [unreported] was decided in 1837. 
This ship got ashore in the night, and re- 
mained ashore three days before the master 
would take assistance. During this time he 
carried out his anchors, and used all his ex- 
ertions to get his ship off, but without suc- 
cess. He then employed the wreckers to 
lighten and get the ship off. They tranship- 
ped on board their vessels 400 bales of cot- 
ton, when she came off. The weather con- 
tinued calm for several days after the ship 
was relieved. The cargo consisted of 1,567 
bales of cotton, valued at §61,740. The 
judge decreed Sll,S0O salvage. In the case 
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of The Ella Hand [Case No. 4,369], the 
weather was calm, and continued so for sev- 
eral days after the vessel was relieved. 
The wreckers lightened her by loading two 
of their vessels, and hove her off. The ship 
and cargo were valued at §33,200. The mas- 
ter contended at the trial that he might have 
saved his ship and the greater part of his 
cargo by throwing overboard a portion of it, 
of little value. The judge agreed' that the 
master might have saved his ship and the 
greater part of his cargo by a jettison of a 
part of it, but he said "that experience has 
taught him that masters generally delay this 
operation until it is too late to be available 
to them." He decreed the wreckers $7,000 
salvage. 

The ease now under consideration will com- 
pare with any of these just cited from deci- 
sions made by Judge Webb in point of merit, 
and in several important particulars far sur- 
passed them. In each of the cases cited tie 
ship was more or less damaged on the reef, 
and required to be hove out and repaired be- 
fore she could proceed on her voyage, and 
thus other heavy expenses besides salvage 
were incurred. In the present case the prompt- 
ness, activity, and energy of the wreckers 
saved the ship in an almost uninjured con- 
dition, when she was in equally as perilous a 
situation as any of the vessels in the cases 
cited. Such promptness and energy is posi- 
tive merit in the wreckers, and is to be en- 
couraged among them, on this coast, by lib- 
eral rewards. Their conduct, too, throughout, 
in the present case, has been fair, honorable, 
and praiseworthy. They have not attempted 
to enhance the value of their services in the 
mind of the court by any misrepresentations 
or unfair means, but have presented the ease 
to the consideration of the court upon its 
fair merits. The value of the ship and 
cargo, as I have remarked, may be fairly esti- 
mated at §95,000, and, when I consider that 
the services of the wreckers have greatly con- 
tributed (if they have not been the sole 
means) to save this large amount of property, 
under all these circumstances of promptness, 
energy, and good conduct,— qualities which it 
is highly proper to encourage among the 
wreckers on this coast,— I cannot think that 
the sum of §13,500 is too high a reward to de- 
cree to them for their services. In my judg- 
ment this is a liberal compensation, as I in- 
tend it to be. Their vessels are of the larger 
class of wrecking vessels, and are well fitted 
and manned to do good service on this coast. 
The number of the salvors is not so great 
but that, upon a division of the salvage, the 
share of each will be considerable, nor is 
their number so small as to make the share, 
upon a proper division, exorbitant or extra- 
vagant. I deem this sum a liberal and suffi- 
cient compensation, although I do not expect 
it will equal the hopes and expectations of the 
salvors. These are often unreasonable and 
extravagant. It seems to grow out of the na- 
ture and character of their business and pur- 



suits to entertain fanciful and extravagant 
ideas and hopes of the acquisition of sudden 
wealth by receiving large rewards for their 
services. But, although they may, now and 
then, receive a large remuneration for a few 
hours of labor and exertion, it will be found 
by experience that a continued and steady 
employment in the business of wrecking will,, 
in the end, leave the wrecker in no better cir- 
cumstances in life than he would have been 
in any other pursuit. The business is, and 
has long been, fully open to competition, and 
no increased rate of salvage compensation, no 
degree of liberality in rewarding salvage 
services, can possibly, in the end, result to 
the pecuniary advantage of the wrecker. In- 
creased compensation mustand will inevitably 
induce an increased number of persons to en- 
gage in the business, and their numbers must 
and will increase, until, by competition, and 
the additions made to the numbers to divide 
its profits, it is brought to the condition of 
being no more profitable than the ordinary 
business of life. As a permanent class, these 
engaged steadily in the business of wrecking 
on this coast, their true and lasting interests 
will be best promoted by withholding any 
extraordinary and extravagant rewards, and 
thus prevent an unreasonable and immod- 
erate number from engaging in it; and by 
moderate and reasonable compensations, 
measured out to them with a steady and even 
hand, avoiding extravagance on the one hand, 
and illiberality on the other. The true and 
permanent interest of the wrecker is entirely 
in harmony with the general interests of 
commerce. The interests of the former re- 
quire that no extravagant hopes of sudden 
wealth should be realized, and thus by a bad 
example, tempt too many to engage in their 
business; and the interests of the latter re- 
quire that the wrecker should be fairly and 
reasonably compensated, so that too many 
will not abandon the business, and thus de- 
prive the commerce of these seas of their 
timely aid in moments of distress and dan- 
ger. I am satisfied that the sum named is 
a fair and reasonable compensation in the 
present case. 

In regard to permitting the salvors to pay 
the ship's crew the two dollars a day promis- 
ed them for their services, while the ship 
was on the reef, I have come to the deter- 
mination of positively interdicting it. The 
conduct of this crew was insubordinate and 
almost mutinous, and, instead of being paid 
an extra reward for their labor, they de- 
serve punishment There is not the slightest 
ground upon which to justify their pretence 
that they were not bound to work because 
the ship was a wreck, and wreckers had 
been employed. They were bound by their 
articles, by their duty, by every considera- 
tion of moral honesty, by their pride and am- 
bition as seamen, if they had any, to stand 
by their commander in this trying moment 
of danger and distress, and not abandon their 
duty, prove traitorous to their plighted en- 
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gagements, and recreant to every principle of 
honor. They ought to have done their duty 
and stood by their commander as long as 
two planks of the ship remained together to 
stand upon, and then, if, having behaved well, 
the ship were at last lost, they might per- 
haps be entitled to some compensation for 
extraordinary services, rendered in saving 
any portion of the materials and cargo. But 
their conduct in the present case is -without 
excuse. I cannot censure the salvors, or 
blame the master, for yielding in this mo- 
ment of anxiety, peril, and distress to the un- 
lawful demands of the ship's crew, though 
so cruel and unreasonable; but I shall take it 
upon myself .to see that they do not receive 
the rewards of their bold, faithless, and dis- 
honorable conduct. The conduct of the mas- 
ter of the ship throughout seems to have been 
highly commendable and praiseworthy. 

Therefore it is ordered, adjudged, and de- 
creed that the Iibellants have, recover, and 
receive the sum of thirteen thousand five 
hundred dollars, in full compensation as sal- 
vage for their services rendered to the said 
ship York and cargo, while ashore upon the 
Florida Reef in manner and form as fully 
set forth in the libel in this case; and that, 
upon the payment of said sum and the costs 
and expenses of this suit, the marshal restore 
said ship and cargo to the master thereof, for 
and on account of whom it may concern. 
And it appearing to the court that the crew of 
said ship, except the officers and boys, did, 
while the said ship was ashore upon the 
Florida Reef, wrongfully and unlawfully re- 
fuse to do duty on board said ship, and did 
behave in an insubordinate and highly im- 
proper manner, and were only induced to re- 
turn to duty again by promises of reward and 
compensation to be made them by the Iibel- 
lants herein, and it being considered by this 
court wrong, and of evil example, that they 
should receive a reward for their misconduct 
and insubordination, it is therefore ordered 
that the Iibellants refrain and do not pay to 
any of said crew any sum of money whatever 
for their services on board said ship, under 
the penalties that shall come for a violation 
hereof. 
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Case No. 18,141. 

YORK et al. v. WISTAR. 

[16 Haz. Reg. (Pa.) 153.] 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1834. 

Mutual Accounts — Settlement — Promise to 

Pay Balance— Presumption— Conflict 

of Laws. 

tl. Where the contract was that the purchas- 
ers should pay the sellers in England, and the 



uniform mode of payment was to remit bills of 
exchange on England, the contract was to be 
governed by the laws of that country!] 

[2. In order that a usage of trade shall con- 
trol the method of stating accounts between two 
persons, it must have been continued for such a 
length of time as to have become generally 
known to those engaged in the trade, and must 
be so general as to have become the settled 
rule of commercial intercourse, in the absence ol 
any special agreement or particular course of 
dealing between individuals.] 

[3. The existence of a usage may be proved 
by one witness.] 

[4. An account may be a stated or settled ac- 
count, though not signed by the parties.] 

[5. From the fact of stating an account, the 
law raises a promise to pay the balance found 
due.] 

[6. The balance found on a statement of ac- 
count may properly bear interest, though items 
of interest were included in the account.] 

[7. The presumption of a promise to pay the 
sum claimed arises when the account is ren- 
dered and received without objections made in 
a reasonable time 2 especially if the same course 
of dealing is continued by the parties.] 

BALDWIN, Circuit Justice. The first 
question which arises in this cause, is 
whether it is to be decided by the law of 
England, or the law of Pennsylvania? The 
supreme court of the United States have de- 
cided that "the general principle adopted by 
civilized nations is that the nature, validity, 
and interpretation of contracts, are to be 
governed by the law of the country, wher^ 
the contracts are made, or are to be per» 
formed." [Bank of U. S. v. Donnally] 8 Pet. 
[33 U. SJ 372. If a contract is made in one 
country or state, and is to be performed in 
another, the law where it is to be performed 
governs it, [Lanusse v. Barker] 3 Wheat. 
[16 U. S.] 146. In this case the conduct of 
the parties has shown beyond a doubt that 
the agreement of the defendant has been to 
perform his contract of purchase, by pay- 
ing the plaintiffs in England. His uniform 
mode of payment has been by remitting bills 
of exchange on England, and paying the pre- 
mium at which they were purchased, and 
no objection has been made by his counsel 
to paying the premium at the present rate of 
exchange on the balance now due. You will 
therefore consider the contract between 
these parties as one which is to be executed 
in England, and to be governed by the law 
of that country. Five per cent, interest on- 
ly can be charged, and the allowance dr 
regulation of interest must depend on the 
rules established there, not on those which 
prevail here. We are far from saying that 
there is any difference between the law- of 
the two countries on the subject of interest, 
whether simple or compound, on merchants- 
accounts. But it is unnecessary to make 
the examination, because, if we were now 
satisfied that there was a difference, we 
could not exclude the operation of the law 
of England on this case, after the parties 
had for fifteen years adopted it in the com- 
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putation of interest and the course of remit- 
tance. 

The next question is, what is the law of 
England in relation to such a course of deal- 
ing as has prevailed "between the plaintiffs 
and defendants from the year 1814 to the 
close of their accounts. The course of deal- 
ing between them was by direct correspond- 
ence. Neither party employed an agent. 
The defendant sent out orders for goods, 
which were shipped to him by the plaintiffs, 
without any special agreement as to price, 
the terms, or time of payment. The plain- 
tiffs also acted as the agents of the defend- 
ant in purchasing and paying for articles 
ordered, but which, not being in the line of 
their business, the plaintiffs procured for 
the defendant, who remitted money through 
them to those who furnished the goods. 

The first item in the account is in , 

1814, to the debit of defendant, the last pur- 
chase made by him is charged 1 August, 
1822. In the intermediate time, the charges 

amounted to £ stg. and the credits to £ 

stg. . Invoices of the different shipments, 

with the pattern cards, w T ere sent, from time 
to time, according to orders, and the capacity 
of the plaintiffs to fill them. 

The following accounts current were sent 
and received: No 2. Sent in a letter dated 
15 November, 1815, exhibiting the balance 
due up to 31 December, 1815, post mark 
New York, 4 March. No. 3. Sent in a letter 
of 5 November, 1817, exhibiting the balance 
due on the 31 December, 1817, post marked 
New York, 15 January, 1818. No. 4. Sent in 
a letter of 12 October, 1818, exhibiting the 
balance on the 31 December, 1818, no post 
mark. No. 5. Sent in a letter 10 June, 1821, 
exhibiting the balance on the 31 December, 
1820, no post mark. No. 6. Sent in a letter 
of 12 May, 1824, exhibiting the balance on 
the 31 December, 1823, no post mark. No. 
7 was handed by T. Stewartson to defend- 
ant in 1829, and is a general statement of 
the accounts from 1815 till their close, be- 
ing accounts No. 3, 4, 5, 6, contained in one 
paper. No. 8 was enclosed in a letter of 24 
August, 1829, and exhibits the balance for 
which this siiit is brought. 

These accounts are made up of charges 
for the different invoices, and interest up to 
the time of closing the account, on one side, 
and credits for payments and interest on the 
other; a balance of interest is then added 
at the foot of tfie account, and a general 
balance struck, which is carried into the 
new account for the next yeai*, and' the ac- 
count is carried on as before, with the in- 
terest on the balance. This being the ad- 
mitted course of dealing between the par- 
ties, the question before us is whether the 
law of England sanctions such a mode of 
stating the account. 

It is admitted that if such is the general 
usage of the trade between this country 
and England, such accounts are legal, and 
must be enforced in our courts. By the 



usage of trade you will understand is meant 
the usage of trade and dealing between the 
merchants of two countries, as evidenced 
by their actual transactions where no spe- 
cial contract has been made, but both par- 
ties have dealt together, on the tacit agree- 
ment that their dealings shall be regulated 
by the general rules which by common con- 
sent govern the particular trade. When 
there is such an established usage, it be- 
comes the law of the trade, and applies to 
the dealings of the parties, controlling them 
in the same manner as the statute or com- 
mon law in ordinary cases. It must, how- 
ever, have been continued for such length of 
time as to have become generally known to 
those engaged in the trade and so general 
as to have become the settled rule of com- 
mercial intercourse, in the absence of any 
special agreement or particular course of 
dealing between individuals which form ex- 
ceptions to the general rule prescribed by 
usage. The usage and custom of any par- 
ticular trade is the law by which it is to be 
regulated. Whether there is such usage, and 
what it is, are questions of fact which are 
to be decided on the same principle as any 
other fact. One witness is legally compe- 
tent to prove it, though the jury will judge 
of his credibility; but if his character is 
fair, his testimony clear, and he appears to 
have a proper knowledge on the subject, it 
would be an innovation on the rule of evi- 
dence to require a usage to be proved by 
more than one witness. Of the existence of 
any usage as to the course of dealing be- 
tween the parties to this suit, which can 
affect its merits, you are the exclusive 
judges; you will decide upon it on a con- 
sideration of all the evidence- If any of 
you have any personal knowledge on the 
subject, which may have any influence on 
your verdict, you will state it in open court, 
so that "each party may put to you any 
proper questions. Should you be satisfied 
that the plaintiffs have established the ex- 
istence of an usage or course of trade, con- 
formably to the accounts made out and ren- 
dered by them, then your verdict ought to 
be in their favor. If you are not so satis- 
fied, then we must inquire whether the ac- 
count has not been settled and agreed to by 
the parties, as a legal inference from the 
facts and circumstances in evidence, which 
make it what is called in law a stated ac- 
count; that is, a statement of charges and 
credits agreed to by debtor and creditor,— 
a balance struck (if there is any due), and 
carried to a new account, or paid, as a debt 
admitted to be due by mutual consent, on a 
settlement of the accounts between the par- 
ties, and payable on demand if no time is 
fixed for payment. An account may be a 
stated or settled one, though not signed by 
the parties. The fact of their accounting to- 
gether and striking a balance by consent, 
may be proved, as any other fact, by the 
direct evidence of their signatures, or cir- 
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cumstances -which justify the legal infer- 
ence that the parties have so accounted. If 
the facts and circumstances on -which this 
inference depends are uncontested, the law 
makes the inference; if they are douhtful, 
the jury will decide how far the party claim- 
ing the balance has established a ground for 
the legal inference. If in their opinion such 
facts exist as lay the foundation of the legal 
presumption that the parties have agreed on 
the balance, it is their duty to find their ver- 
dict accordingly. Whenever an account is 
directly proved or inferred by the law to be 
settled, the party claiming the balance is not 
bound to prove any of the items of the ac- 
count; they are presumed to be correct un- 
til the other party produces clear proof of 
fraud, error, or mistake. The balance stat- 
ed is a liquidated debt, as binding as if evir 
denced by a note, bill, or bond. Though 
there is no express promise to pay, yet from 
the fact of stating or settling the account, 
the law raises a promise as obligatory as if 
expressed in writing, to which the same le- 
gal incidents attach as if a note or bill was 
given for payment. These incidents are an 
immediate right of action on demand of the 
balance, with interest from the time of set- 
tlement. 

It is no objection to a stated account that 
it contains charges of interest, unless such 
as are usurious, or otherwise unlawful. If 
interest is due by the usage of trade, or if 
the debtor has agreed to pay it, the whole 
account is to be taken as principal, and a 
jury are no more authorized to strike out 
the charges of interest than principal. Both 
form a settled balance, which the debtor 
promises to pay on demand, which he has 
his option to do, or suffer it to enter into a 
new account. If not able or willing to pay, 
lie ought not to place the creditor in a worse 
situation than if he had complied with his 
promise. No one would contend that if the 
debtor had given his note for the balance of 
the account, with interest from the settle- 
ment, the full account could not be recov- 
ered. It would be strange if the creditor 
should lose his interest, because he left the 
b.alance in the debtor's hands by mutual con- 
sent, on the faith of the implied promise and 
legal obligation to pay, without exacting a 
note. 

This is not like a case of compound interest 
on an original contract. The parties settle 
their accounts, a certain sum is due for 
principal, and a certain sum for interest, 
composing one debt, thus due and payable. 
The right of the creditor to receive the one 
item is as perfect as to the other. If the 
debtor pays the balance, he cannot recover 
back any of the items of interest which 
made up the balance. If, instead of pay- 
ing, he asks or takes time to pay the bal- 
ance, he ought to be in no better situation 
than if he had paid his money. He ehooses 
to use his creditor's money, and every rule 
of law and principle of justice requires that 



he should pay. the interest. The time to ob- 
ject to the payment of interest is while the 
account is open, or a current one. It can- 
not be a stated account, without the ex- 
press or implied consent of the debtor; but, 
when he waives his objection to interest till 
he has signed the settled account, or till the 
law presumes his agreement to pay 1he 
sum claimed, he is precluded by his own 
acts. This presumption attaches when an 
account is rendered, received without objec- 
tions made in a reasonable time, especially 
when the same course of dealing is con- 
tinued by both parties after the receipt of 
accounts, from time- to time, on the same 
principle. 

The rendering accounts made up of char- 
ges of interest, as those in the present case 
are, is a declaration by the creditor of the 
terms on which he gives the credit and con- 
tinues to furnish his goods to the debtor. 
The receipt of the accounts without objec- 
tion, and the continuance to purchase and 
remit, is an acquiescence and assent to such 
terms. A contract is thus made by both par- 
ties, evidenced by their mutual acts and 
dealings for years, as binding on both as if 
made in writing on opening the account. It 
is an admission of the balance claimed, on 
which the law raises a promise to pay it, 
with interest. This promise is not one 
which a jury will negative, if the law de- 
clares the account to be a stated one, any 
more than they would negative a promise to 
pay for goods, the sale and delivery of which 
was admitted. They will enquire into the 
fact of the accounts having been rendered by 
one party, received by the other, and whether 
any objections were made, and when made, 
in the same manner as they would into the 
fact of the sale and delivery of goods; but 
if they have no doubt about the facts, their 
duty is to find a verdict according to their 
legal result. When a man buys goods, it is 
not a question of fact whether the purchaser 
promises to pay for them, nor, when he set- 
tles an account, whether the debtor promises 
to pay the balance; the law settles these 
questions. A jury cannot open a settled ac- 
count, unless on proof of fraud or mistake, 
or annul the fair agreement of parties which 
violates no law; and the law declares all 
accounts to be settled ones which have been 
received and retained without objection, 
within a reasonable time. 

Of the facts of this case you can have no 
doubt. The accounts rendered by the plain- 
tiff from time to time, the correspondence 
between the parties, and the whole conduct 
of the defendant, show a perfect understand- 
ing on his part of the claim of the plaintiff, 
and his tacit assent to its justice; and when 
it appears that no objection was made to 
the payment of interest till 182S, six years 
after he had ceased to make any further 
purchases, it cannot be pretended that this 
was within a reasonable time. On the 
whole case, we think that the account be- 
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tween the parties might be- considered a 
stated one, the consequence of which is that 
the plaintiff is entitled to your verdict for 
the balance appearing due, with five per 
cent, interest to this time, with the addition 
of exchange at its present rate. 
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Case No. 18,143. 

YORK BANK v. ASBTJRY et al. 

[1 Biss. 230.] i 

Circuit Court, S. D. Ohio. April Term, 1858. 

Fokged Indorsement — Suit in Name op Payee — 
When Judgment a Bar — Cestui Que Trust 
Barred— Usury in Note— Effect op Contin- 
gency. 

1. One partner having given the firm note, 
and forged the name of the payee to procure its 
discount at bank, no suit can be maintained by 
the bank under the assignment. 

2. The bank may, however, bring an action in 
the name of the payee for its benefit. 

3. A judgment in such action by a court hav- 
ing jurisdiction is a bar to any subsequent suit 
for the same cause of action; nor will any other 
than an appellate court inquire into the correct- 
ness of the judgment. The partner having au- 
thority to draw and negotiate the note, it can- 
not be said that the forged indorsement affects 
the rights of his co-partners. 

4. The bank having sued in the name of the 
indorsee for its use, is substantially a party, and 
is within the rules that the judgment of a court 
of competent jurisdiction is final between the 
parties, and a bar to a subsequent suit. • 

5. The making a note payable at a place in 
which exchange sells at a premium does not con- 
stitute usury; nor does it render the note void 
in the hands of a bank whose charter prohibits 
the taking more than a certain rate of interest. 
An agreement that the difference of exchange 
should be added to the interest would be a de- 
vice to cover usury, and render a note usurious; 
but, on a note payable at such a place, without 
proof that such a note commanded a premium 
at the place where it was made, the court will 
not presume usury. The contingency of the 
rate of exchange at maturity of the note cannot 
be incorporated with the contract to make it 
usurious. 

6. A contract not usurious at the time it is 
entered into cannot become so by any future 
contingency. The corrupt intent must be ap- 
parent on the face of the contract, or rather it 
must contain all the elements to make it 
usurious. 

This action is brought against the defend- 
ants Asbury and Pierce, as partners, the lat- 
ter being a citizen of California (on whom 
the process was not served), who are charged 
to be indebted to the plaintiff in the sum 
of five thousand dollars for money lent, paid, 
had and received, and due on account stated 
&c. The defendants pleaded, (1) The gener- 
al issue of non-assumpsit. (2) That the bank 
was not a corporation. (3) That Pierce and 
Asbury were partners, as cattle dealers, 
Pierce residing in Pennsylvania, and As- 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.! 



bury in Ohio; it being the business of the 
firm to buy cattle in the Western states and 
sell them in the East; that Pierce without 
the knowledge of Asbury made an agree- 
ment with the York Bank that it should dis- 
count a note for four thousand dollars, ex- 
ecuted by Pierce, in the name of himself and 
Asbury, payable to Cyrus Milner, Jr., & Co., 
indorsed by the payees, and Samuel Milner 
and Amos Carter, in sixty days, and that 
when the note should come to maturity, be- 
ing payable at the York Bank, another note 
for the same amount, payable at the Western 
Bank of Philadelphia, in ninety days, in- 
dorsed by the same parties, should be re- 
ceived in payment of it. The first note was 
discounted, and when it became due the 
second note was made, without the knowl- 
edge of Asbury, signed by Pierce in the 
name of the firm, payable to Amos Carter, 
and indorsed by Cyrus Milner, Jr., & Co., 
and Samuel Milner. Pierce forged the name 
of Amos Carter, as indorser, and delivered 
the note to the bank, in payment of the for- 
mer one. The plea further states, that after 
the bank had knowledge of the forgery of 
the name of Carter, it brought a suit, in the 
name of Carter, for its own use, the payee, 
in the court of common pleas for Madison 
county, Ohio, against the defendants Asbury 
and Pierce, the process not being served on 
Pierce, to which suit the defendants pleaded 
non-assumpsit; on which issue the jury 
found for the defendants, and a final judg- 
ment was thereon entered, which remains 
in full force. The pleadings in the ease are 
set out substantially. To this plea there is 
a demurrer filed. 

Swan & Andrews, for plaintiff. 
Mr. Wilcox, for defendants. 

MclrEAN, Circuit Justice. This demurrer 
raises the question, whether the above judg- 
ment is a bar to the present action. In sup- 
port of the demurrer it is argued, the note 
was made by Asbury to Amos Carter, or or- 
der, and that the indorsement of Carter was 
forged, of which Asbury was not privy, and 
that the court of common pleas held that 
Carter had neither paid anything for the 
note, nor indorsed it; that Asbury was not 
concluded by the felonious act of Pierce; 
that the bank was without remedy on the 
note against the firm. 

It may be admitted that the bank could 
not claim under the forged indorsement, nor 
was the action brought in that form. Car- 
ter being the payee of the note, the action 
was brought in his name, as payee, for the 
benefit of the bank; and no sufficient reason 
is perceived why this was not properly done 
The bank received this note in payment of 
the first one discounted, of the same amount, 
which was a full consideration. The for- 
gery did not affect the drawers on the paper, 
nor the obligations they assumed. It was 
treated as a genuine note payable to Carter, 
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for tlie. benefit of the bank. And this was 
the true character of the note, before the 
indorsement, under the contract -with the 
bank; and the indorsement being void, after 
the payment of the money, the bank held the 
note for its security and benefit. The facts 
stated in the plea are admitted by the demur- 
rer. 

The note was made payable to the order of 
Amos Carter, and without his indorsement 
the other indorsers, it is supposed, could not 
be held responsible; but the drawers of the 
note, who received the moriey for their own 
benefit, could be sued in the name of Carter 
for the use of the bank. The drawers prom- 
ised to pay him or order; and it is averred 
that Carter well knew the suit was prosecut- 
ed, but made no objection to it. Under the cir- 
cumstances, the court would protect the 
bank in the use of his name, requiring it to 
indemnify him as to the costs. 

If the court of common pleas, of Madison 
county, erred in their decision, on any point, 
it was the duty of the bank to remove the 
case by appeal or writ of error to the su- 
preme court, and have the error corrected. 
Asbury it is said was not concluded by the 
felonious act of Pierce. This may be admit- 
ted; but as one of the partners, it is not dis- 
puted, that he had the right to draw the note 
and negotiate it; and although he was es- 
topped from denying the indorsement of Car- 
ter, such indorsement, could, in no respect, 
a.n!ect the rights of Asbury. 

If the maker of a note make it payable to 
a fictitious person, and put it in circulation 
with the fictitious name written on it; -or if 
he make it payable to a real person and forge 
the indorsement, or procure it to be done, 
and then put it in circulation, he is estopped 
from saying that it was not genuine. Riley, 
Law Cas. 248; Meacher v. Fort, 3 Hill (S. C.) 
227. In England it has been held that a bill 
drawn payable to a fictitious payee is paya- 
ble to bearer, and may be declared on as 
such in favor of a bona fide holder ignorant 
of the fact. Chit Bills (10th Am. Ed.) 15T. 
Whether Carter had paid any thing or not 
for the bill, was a matter of no importance; 
as it was made to obtain money from the 
bank, and the suit was brought for its bene- 
fit 

But it i§ contended that the judgment in 
the Madison court of common pleas, is no 
bar to the action of the bank; as to consti- 
tute a bar, the former action must not only 
be for the same cause of action, but between 
the same parties. And it is insisted the 
action of Carter was on his title as indorser; 
the present action being for the money orig- 
inally advanced by the bank to Pierce and 
Asbury. 

The former action was not brought by Car- 
ter as indorser, but by the bank in his name 
as the payee of the note, for its benefit, the 
drawers having promised to pay him. 
"Whether the cause of action was the same 
in the former action as in the present, is 



matter of fact and law. The present action 
is brought on general counts for money, 
claiming five thousand dollars. The former 
action was brought on the note for four thou- 
sand dollars, signed by Pierce and Asbury. 
But the. special plea in bar, states in detail 
the former action in the name of Carter, for 
the use of the bank, to be the same cause 
of action as the present, and this is admit- 
ted by the demurrer. And on this, the is- 
sue of law is raised, whether the facts stated 
in the plea constitute a bar to the present 
action. 

The judgment of a court having jurisdic- 
tion of the case before it, is final between 
the litigant parties. And this is true wheth- 
er the parties have used the proper vigilance 
or not to bring the entire equity before the 
court and jury. No defect of either party 
in this respect can avail him, under a plea 
in bar. If it be the same subject matter of 
controversy, if it was fully brought before 
the court and jury, or might have been 
so brought before them, the judgment is 
final. Negligence or want of knowledge 
in the management of the case by the coun- 
sel or party, will constitute no excuse. If, 
on such ground a judgment could be re- 
garded as not final, it would destroy its ef- 
fect and make litigation endless. Where in- 
justice has been done a motion for a new 
trial, appeal or writ of error, is the only cor- 
rective at law. The suit brought by the bank 
in the name of Carter, for its benefit, as ap- 
pears from the facts admitted in the special 
plea, brought into litigation the second note 
given to the bank by Pierce and Asbury, and 
which, on proof of the facts, entitled the 
bank to a recovery; nor can it be doubted 
that it was the same subject matter involv- 
ed in the present suit. That such a trial and 
judgment is final between the parties is 
clearly shown by the authorities cited in the 
defendants' brief.s 

The bank was substantially a party in the 
first suit The suit was brought for its ben- 
efit and was under its control; and its right 
so to prosecute the suit would, if objected 
to, have been protected by the court The 
bank was a party within the rule which re- 
quires a judgment to be between the same 
parties, to constitute a bar. 1 Greenl. Ev. 
523; Turtle v. WiUson, 10 Ohio, 24. Where 
a suit is brought for the use of another, a 
second action cannot be sustained for the 
same cause. 

The case of McDonald v. Rainor, 8 Johns. 
442, seems to have no application to the case 
under consideration. In that case the payee 
sued the maker of a note who pleaded that 
the payee had indorsed the note, and the in- 

2 Le Guen v. Gouverneur, 1 Johns. Cas. 436; 
Baker v. Rand, 13 Barb. 152, 160; Lawrence 
v. Hunt, 10 Wend. 81; Wood v. Genet, 8 Wend. 
10; Ehle v. Bingham, 7 Barb. 494; Dunckle 
v. Wiles, 6 Barb. 515; Birekhead v. Brown, 5 
Sandf. 135; Miller v. Manice, 6 Hill, 114; Rose 
v. Turnpike Co., 3 Watts, 46; Hughes v. Blake 
[Case No. 6,S45]; Greenl. Ev. §§ 522, 528. 
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dorsee sued the defendant, who defeated the 
suit on an objection to the assignment. This 
was pleaded in bar by the same defendant 
in a suit by the payee; but it was held, that 
a defect in the assignment, on which the as- 
signee failed, did not bar the suit by the 
payee, which did not involve the assign- 
ment. For the reasons assigned, the demur- 
rer to this plea must be overruled. 

The second special plea is usury. The 
bank is alleged to be located at the town of 
York, in York county, Pennsylvania; that by 
the terms of its charter it is prohibited from 
taking more than at the rate of one-half of 
one per centum for thirty days upon a loan. 
And it is averred that for many years before 
the time of the loan, the rate of money ex- 
change between the town of York and the 
city of Philadelphia, was and has been in 
favor of Philadelphia, and against the town 
of York, varying in amount from one-quarter 
of one per centum to one-half of one per 
centum; all which was known to the York 
Bank; and that as a scheme and device for 
the unlawful taking of more than at the rate 
of one-half of one per centum, for thirty 
days, it was agreed by the bank to loan As- 
bury and Pierce, the sum of four thousand 
dollars; and for the forbearance of the loan, 
that they should give their note for the above 
sum, indorsed and payable at the bank in six- 
ty days, reserving forty-two dollars of inter- 
est; and when that note matured the said As- 
bury and Pierce, as had been agreed, paid the 
bank by way of renewal of the same, the 
sum of sixty-two dollars in money, and gave 
another note for the sum of four thousand 
dollars, payable at the Western »Bank of 
Philadelphia, in ninety days from date, 
which is the note on which the first suit was 
brought. 

The usury as alleged in the plea, consists in 
agreeing to make the payment at the Phila- 
delphia Bank, the exchange on which was 
worth from one-quarter to one-half per cen- 
tum, at the York Bank. The exchange here 
spoken of must mean on sight bills, and can 
have no reference to a bill payable in nine- 
ty days. It is not alleged that more than six 
per cent, was reserved as interest, but this 
difference of exchange being added to the 
interest reserved or paid, makes the usury, 
and was a device adopted for that purpose. 

An agreement to pay the first note when 
due, in a note for the same amount payable 
at Philadelphia; or on the second discount 
to pay the note when due at the Philadelphia 
Bank, does not constitute usury. It is true, 
the plea alleges a corrupt agreement for the 
loan, but from the facts stated, there was no 
such agreement. If the agreement had been, 
that the difference of exchange proved 
should be added to the interest, and the pay- 
ment made at the York Bank, it would have 
been usurious, and a device to cover the 
usury. But on a transaction to pay in ninety 
days the amount at the Philadelphia Bank, 
without showing that bills on that bank at 



ninety days, commanded a premium at York r 
the court will not presume usury. Such a 
contingency cannot be incorporated with the 
contract to pay, so as to make it usurious. 
To constitute usury there must be a loan of 
money, and for the forbearance, a corrupt 
agreement to pay more than the legal rate 
of interest. In the case under consideration,, 
there was a loan of money, but there was 
no agreement that more than the legal rate 
of interest should be paid. The payment was 
to be made at a bank in Philadelphia, on 
which at the York Bank, sight bills gener- 
ally sold at from one-quarter to one-half per 
centum advance; but whether a bill would 
sell, at an advance payable in ninety days 
is not shown. A contract must be usurious 
at the time it is entered into, or it cannot 
become so, by any future contingency. The- 
corrupt intent must be apparent on the face- 
of the contract; or at least it must contain 
all the elements to make it usurious. It is 
believed that the books furnish no instance- 
of a contract which might or might not be- 
come usurious, according to circumstances^ 
at the time of payment. 

The plea not only sets up the usury on the 
ground stated, but it alleges that the charter 
prohibits the bank from receiving more than 
at the rate of six per centum, and that on 
this ground the contract is void. These two 
defenses united in the same plea make it 
double, and consequently bad on special de- 
murrer. A general demurrer only has been- 
filed, on which no advantage can be taken 
of this defect in the plea. But, aside from 
this - consideration, the want of sufficient 
averments to show the usury is fatal. It 
must appear that more than at the rate of 
six per cent, was charged in violation of the- 
eharter. It may be a convenience to the 
debtor to pay the amount in Philadelphia, 
rather than at the York Bank. And a fair 
presumption arises that this would be the 
case with cattle dealers, who generally sell 
at the large cities. 

The demurrer is sustained to the second 
special plea. 
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YORK MANUF'G CO. v. ILLINOIS CENT. 
R. CO. « 

[1 Biss. 377.] i 

Circuit Court, N. D. Illinois. June, 1S62.2 

Common Carkier — Limitation of Liability. 

1. A common carrier may by special contract^ 
limit his common law liability to that of an or- 
dinary bailee for hire. 

2. He cannot, however, go beyond this, or 
escape liability for misconduct or negligence. 

This action was brought to recover the 
value of one hundred bales of cotton, the 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
2 [Affirmed in 3 Wall. (70 TJ. S.) 107.] 
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property of the plaintiff, which, it is alleged, 
were lost by the wrongful act of the defend- 
ant, in course of transit from Memphis to 
Boston. Thos. Trout & Sons were the agents 
of the plaintiff at Memphis in the fall of 
1859, and on the 8th of November, purchased 
201 bales of cotton on account of the plaintiff. 
Harris, Hunt & Co. were defendant's agents 
at Memphis for the purpose of making con- 
tracts for the shipment of goods from that 
place, which might pass over the Illinois 
Central Railroad or any portion of it. 

Gallup & Hitchcock, for plaintiff. 

Scates, McAllister & Jewett, for defendant. 

DRTJMMOND, District Judge (charging 
jury). I think there can be no doubt of the 
correctness of this principle, that the defend- 
ant, as a railroad corporation of this state 
could, under the law, appoint agents at Mem- 
phis to make contracts for freight to be car- 
ried over the road, and for the purpose of this 
action it is sufficient to regard this as a con- 
tract made at Memphis, by Harris, Hunt & 
Co. with T. Trout & Sons, the agents for the 
plaintiff, for the transit of the cotton from 
Memphis to Boston; and inasmuch as no con- 
troversy has been made that the cotton was 
actually in the possession or control of the 
defendant at Cairo, it is enough for us to 
know that defendant had authority to appoint 
an agent to make a contract which would be 
binding upon defendant the very moment the 
cotton came into the company's possession at 
Cairo, or that of its agents, because there it 
was within the limits of the state of Illinois, 
and the charter, of course, operated on the 
subject matter of the controversy. This be- 
ing so, it was competent for the defendant, 
through its agents, to make the same kind 
of contracts, with the same restrictions and 
conditions, that they would have made at 
Memphis. The first question, therefore, to be 
determined is whether the defendant, through 
its agents at Memphis, made a contract for 
the transfer of this cotton from Cairo over its 
road, and if so, what were the terms and 
conditions of that contract. Thomas Trout 
& Co. acted for the plaintiff; Harris, Hunt 
& Co. for the defendant. On the 8th of No- 
vember the shipment took place on board the 
steamer Adriatic, at Memphis. A bill of lad- 
ing has been introduced which refers to the 
cotton as having been shipped by T. Trout 
& Sons that day on board the Adriatic, for 
Cairo, to be delivered without delay at the 
port of Boston, "fire, and the unavoidable 
dangers of the river only excepted," to Samu- 
el Batchelor, treasurer, or to his consignee, 
and paying a freight of $4.75 per bale, from 
Memphis to Boston, by rail. And Mr. Trout, 
when asked in relation to his agency and the 
business transacted, says, "we had shipped 
the cotton on account of the York Manufactur- 
ing Company, on the Sth of November, 1^59, 
201 bales; the quality was strictly middling, 
and marked 'Y. M. Co.'— it was put on the 



steamer Adriatic We made a contract with 
Harris, Hunt & Co. to ship the cotton to Bos- 
ton. They signed a bill of lading, as agreed, 
for the I. C. R. R. Co." 

Now the first question to be determined is, 
whether this property was shipped under this 
contract. It is not material as to the au- 
thority of Thos. Trout & Sons, from the plain- 
tiff. They acted as the agents of the plain- 
tiff, and delivered the cotton to the agents of 
the defendant, to transport it from Memphis 
to Boston. Then whatever contract Thos. 
Trout & Sons made was binding on the plain- 
tiff, because, so far as the defendant was con- 
cerned, the only persons that acted for the 
company were Thomas Trout & Sons. If they 
shipped the cotton under a contract with the 
defendant, the only contract which could be 
binding on the defendant was the contract 
with Thos. Trout & Sons, and whether they 
were authorized by the plaintiff to make it is 
perfectly immaterial. 

A bill of lading is ordinarily a memorandum 
of the .quantity of the goods to which it re- 
fers, and, as such, may be explained, and is 
not conclusive evidence as to the quantity or 
quality of the goods; but in addition to being' 
a memorandum of the amount of the goods, 
it is also a contract, and has precisely the 
effect of any other contract by which a party 
acknowledges that he receives goods, and 
agrees to transport and deliver them at a 
particular place for a fixed sum. That is 
what is done by the terms of this contract. 

"Was this property delivered to the agents 
of the company, and did they receive and 
agree to hold and transfer it under this con- 
tract? If they did, then, as a matter of 
course, it is the "only contract which is bind- 
ing upon them. And it is generally true of 
all transactions of this character, that when 
property is delivered to a carrier, either by 
land or by water, and a bill of lading is giv- 
en, by which the carrier agrees to transfer 
the property for a fixed price, the bill of lad- 
ing constitutes the agreement between the 
parties. If the property was delivered under 
this bill of lading as the agreement binding 
upon defendant for transit of the property 
over its road, then it is the only contract 
which is binding on them, and we must look 
to the terms of the contract in order to under- 
stand what they were. 

In this contract there is an exception to the 
effect that the company are not subject to 
loss by fire, that is to say, that the obliga- 
tions of the carrier did not include that of an 
insurer. He is responsible for all losses, it is 
said, except those of God and the public 
enemies. It is competent, however, for the 
carrier to limit his responsibility, and there 
can be no doubt, particularly in relation to so 
Inflammable a material as cotton, that it is 
competent for carriers to put limitations upon 
their liability, so that they will not be re- 
sponsible for the loss of any cotton in case of 
fire. There is such exemption in this bill of 
lading, and if it was under this contract that 
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the cotton was shipped, then by its terms the 
defendant would not he subject to a loss by- 
fire, except under certain contingencies to be 
hereafter explained. 

At the same time this bill of lading was 
executed by Harris, Hunt & Co., acting as 
agents of the defendant, the steamboat Adri- 
atic also executed a bill of lading, and, as it 
appears, with Harris, Hunt & Co., by which 
it was agreed that the goods should be trans- 
ported from Memphis to Cairo, and there de- 
livered to Mr Abbott, the agent of the de- 
fendant, and the price fixed as stated in this 
bill of lading. They were to be taken at 
$4.75 per bale and by way of the Illinois 
Central Railroad. The steamer Adriatic ar- 
rived at Cairo on the evening of the 10th of 
November, the shipments having been made 
on the 8th, during the night. Shortly after 
its arrival they transferred the cotton belong- 
ing to the plaintiff, with other cotton, to the 
barge lying by the side of the steamer. On 
the following day, November 11, the whole 
•of the cotton was on board the barge, and the 
barge was fastened to the landing some little 
distance from where the steamer was lying. 
.Not very long after the barge was placed 
there the fire was discovered, by which a 
very considerable portion of the cotton was 
consumed, and so far as this plaintiff is con- 
cerned, there was a loss of one hundred bales. 

Now if you find that there was no contract 
limiting the liability of the defendant in re- 
lation to the fire, then the defendant would 
be responsible for the loss by fire, when the 
cotton came into its possession. If you shall 
find that there was a contract which limited 
the liability of the defendant, and which ex- 
empted the defendant from such liability, 
then the remaining question is, whether the 
defendant exercised reasonable care of this 
property. That is a question of fact for the 
jury to determine. 

It seems to be conceded by the counsel on 
both sides, and it appears by the evidence we 
have had before us, that the proper way of 
transporting cotton is to leave it uncovered. 
The fact seems to be that if it could be cover- 
ed completely, so as to prevent all sparks 
from reaching it, that would be the safest 
way of transportation; but this is not the gen- 
eral way of transport, and is said to be im- 
practicable. It is found best to leave it un- 
covered, so that if it catch fire it can be ex- 
tinguished at the earliest possible moment. 

It is for you to say, if you shall find that 
there was this limitation upon the defendant 
as a common carrier, and that it was not sub- 
ject to a loss by fire, in consequence of a spe- 
cial contract, whether the defendant is re- 
sponsible in consequence of want of due care 
in the management of this cotton. You will 
consider, firstly, the value of the property; 
secondly, the character of the property; third- 
ly, the circumstances under which it was 
placed; and it is for you to say whether there 
was due care exercised in reference to the 
cotton. If there was due care, and if there 



was an exemption, then the plaintiff cannot 
recover; if there was not due care used by 
the defendant, then, notwithstanding there 
might have been an exemption in the special 
contract, still the defendant would be re- 
sponsible. If you shall find that the defend- 
ant is responsible, the damages will be the 
net value of the property in the market to 
which it was to be transported, which, I sup- 
pose, would be the value of the cotton at Bos- 
ton, deducting freight. 

It is stated that the cotton was insured by 
an insurance company in Boston, and that 
the action is brought by the plaintiff on be- 
half of the insurance company. That it is 
competent for the plaintiff to do. 

Verdict for defendant. 

This case was affirmed by the supreme court 
in 3 Wall. [70 U. SJ 107, where the case is 
fully stated, and the same principles announced 
as in the circuit court decision. See authorities 
there referred to, and also Woodward v. Illinois 
Cent. R. Co. [Case No. 18,007]. 
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Ex parte YOUNG. 

[6 Biss. 53.] i 

District Court, N. D. Illinois. April, 1874. 

Wagek Contracts — "Puts" — Settling Dif- 
ferences— Inadequacy of Consideration — 
Claims against Bankrupt's Estate. 

1. "Puts," or the privilege for a nominal con- 
sideration of delivering.a large quantity of grain 
within a certain time at a specified price, when 
taken of parties notoriously running a "corner," 
are wager contracts, and void as against public 
policy. 

[Cited in Wolford v. Powers, 85 Ind. 304.] 

2. Where no delivery of the grain was con- 
templated by the parties, but they expected sim- 
ply to settle the differences as established by 
future prices, the contract is simply a wager, 
and therefore void. 

[Cited in Clarka v. Foss, Case No. 2,852: 
Gilbert v. Gauger, Id. 5,412.] 

3. These "puts" are also within the Illinois 
statute concerning gaming, and the English de- 
cisions under 8 and 9 Vict, are applicable as 
authorities. 

4. Claims against an estate for S400,000, 
founded on a consideration of less than 819,000, 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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are grossly inequitable and unjust, and should 
not be allowed. 

5. The "put" cannot "be sustained, as being a 
measure of insuring prices, when such is not 
shown to have been the intent of the parties. 

6. Money actually paid on these "puts" may 
be proved as claims against the estate. 

These questions come up on motion by Sid- 
ney A. Kent, the assignee of Peyton R. 
Chandler, and Chandler, Pomeroy & Co., to 
expunge the claims of Wm. Young & Co., 
Bensley &" Wagner, ana a large number of 
others of the same character, on what are 
called "puts." These claims, having been 
first allowed pro forma by the register, were 
referred to him by the court for re-examina- 
tion under the 34th general order, and the 
evidence was by him reported to the court. 
The facts fully appear in the opinion of the 
court. 

Dent & Black, for Wm. Young & Co., claim- 
ants. 

(1) It was not necessary that Wm. Young & 
Co. should have any of the property on hand 
when they entered into or took these con- 
tracts. Benj. Sales (2d London Ed.) 66; Chit. 
Cont. (10th Am. Ed.) 442; Hibblewhite v. 
M'Morine, 5 Mees. & W. 462; Wells v. Porter, 

2 Bing. N. C. 722; Porter v. Viets [Case No. 
11,291]. 

(2) Nor does the fact that it was optional 
with Wm. Young & Co. to deliver, render the 
contracts less binding. 2 Pars. Cont. (5th 
Ed.) 657. The doctrine there laid down, be- 
ing that "an agreement may be altogether op- 
tional with one party, and yet binding on the 
other." 

(3) As a mere offer from Chandler to Wm. 
Young & Co., these contracts gave a right to 
the latter to deliver; and this offer not being 
withdrawn, it continued up to and at the time 
of the tender. Boston & M. R. R. v. Bartlett, 

3 Cush. 224; Western R. Co. v. Babcock, 6 
Mete. (Mass.) 346; 1 Pars. Cont. (oth Ed.) 436, 
480-482. Consult, also, Harlan v. Harlan, 20 
Pa. St 303, 307. 

(4) This view also disposes of the objection 
alleging a want of mutuality. A contract, 
according to the opinion of Tindal, C. J., in 
Arnold v. Mayor of Poole, 4 Man. & G. 896, 
cannot be said to be void on that ground, ex- 
cept "where the want of mutuality would 
leave one party without a valid or available 
consideration for his promise." L'Amoreux 
v. Gould, 7 N. Y. 349; Chit. Cont. (10th Am. Ed.) 
13; Morse v. Bellows, 7 N. H. 549. The law 
on the subject of wagers, so far as any ques- 
tion arises in regard to it here, is fully laid 
down in Fleming v. Foy [Case No. 4,862]; 
Beadles v. Bless, 27 111. 320; Bryan v. Dyer, 
28 III. 188. Consult, also, Wells v. Porter, 2 
Bing. N. C. 722, 29 E. C. I/. 733; Alsop v. 
Commercial Ins. Co. [Case No. 262]. 

(5) A court should not be quick to set aside 
a contract on account of any supposed public 
policy, as clearly the legislature is the forum 
before which such matters most appropriate- 
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ly come in the first instance. The observa- 
tions of Best, C. J., in Richardson y. Mellish^ 
2 Bing. 229, are pertinent to the point in hand. 

(6) And again, the inquiry as to what was 
a violation of public policy, and who was the 
violator, must be made. 

(7) But, even if it had to be conceded that 
the claimants knew x that Mr. Chandler's ac- 
tion was wild, so far as his general operations 
in the oat market were concerned, and would 
cause irregularities of trade, still the law 
would not refuse its aid to those who did not 
instigate or participate in such action. In 
Tracy v. Talmage, 14 N. Y. 162, a case of 
great importance, and maturely considered, 
the court of appeals held that "mere knowl- 
edge by the vendor that the purchaser in- 
tends to make an illegal use of the property, is 
not a defense to an action for its price." Con- 
sult, also, Hill v. Spear, 50 N. H. 253; Mich- 
ael v. Bacon, 49 Mo. 474. 

Goudy & Chandler, and James E. Monroe, 
for Bensley & Wagner, claimants. 

The contract is valid on its face, and it is 
not unilateral, nor void for want of mutual- 
ity. In the following cases contracts chal- 
lenged for want of mutuality have been en- 
forced: In re Hunter, 1 Edw. Ch. 1; Bing. 
Real Prop. 460; Eno v. Woodworth, 4 N. Y. 
249; Page v. Hughes, 2 B. Mon. 439; Mason v. 
Payne, 47 Mo. 517; Fry, Spec. Perf. 291; 
Towers v. Barrett, 1 Term R. 133; Story, 
Sales, §§ 247, 248, 417; Mete. Cont. 21; New- 
•bery v. Armstrong, 4 Car. & P. 59; Paige v. 
Parker, 8 Gray, 213; Morton v. Burn, 7 Adol. 
& E. 23; Kennaway v. Treleavan, 5 Mees. & 
W. 498; Giles v. Bradley, 2 Johns. Cas. 252; 
Disborough v. Neilson, 3 Johns. Cas. 81; Cher- 
ry v. Smith, 3 Humph. 19. There is no stat- 
ute prohibiting such a contract, nor is it void 
by any rule of the common law. That it 
should not be considered under any claim or 
consideration of public policy, consult Li- 
cense Tax Cases, 5 Wall. [72 U. SJ 462, 469; 
Brown v. Speyers, 20 Grat 296; 1 Story, 
Cont. §§ 546, 547, 566; Good v. Elliott, 3 
Term. R. 698; Porter v. Viets [Case No. 11,- 
291]; Tyler v. Barrows, 6 Rob. (N. Y.) 104; 
Hibblewhite v. M'Morine, 5 Mees. & W. 462, 
overruling, Bryan v. Lewis, Ryan & M. 386. 
A wager is not illegal at common law. Mor- 
gan y. Pebrer, 4 Scott, 230; Good v. Elliott, 3 
Term R. 693; Wells v. Porter, 2 Bing. 722, 
732; Mortimer v. M'Callan, 6 Mees. & W. 58; 
Morgan v. Richards, 1 Brown (Pa.) 171; 
Campbell v. Richardson, 10 Johns. 406; Mor- 
gan v. Pettit, 3 Scam. 529; Smith v. Smith, 
21 HI. 244; Beadles v. Bless, 27 111.- 320. 

Harding, McCoy & Pratt, for assignee. 

These "puts" should not be enforced, as 
inequitable and unconscionable. James v. 
Morgan. 1 Lev. Ill; Thornborow v. Whit- 
aker, 2 Ld. Raym. 1164; Gwynne v. Heaton, 
1 Brown, Ch. 9; Howard v.,Edgell, 17 Vt. 
27; Savile v. Savile, 1 P. Wms. 745; Fry, 
Spec. Perf. §§ 177, 277, 279, and notes; Os- 
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good v. Franklin, 2 Johns. Ch. 24; Johnson v. 
Dorsey, 7 Gill, 294; Cockell v. Taylor, 15 
Beav. 115; Seymour v. Delaneey, 3 Cow. 445; 
Hamilton v. Grant, 3 Dow, 33-47; Kimberley 
v. Jennings, 6 Sim. 340. This contract is void 
for want of mutuality. Baxter v. Lamont, 
CO III. 237. The letter of the contract does 
not necessarily prevail, but it may be shown 
by parol to be void. Paxton v. Popham, 9 
East, 408; Chandler v. Ford, 3 Adol. & EJ. 
Col; Mitehel v. Reynolds, 1 P. Wins. 196; 
Grizewood v. Blane, 11 0. B. 538; Brua's Ap- 
peal, 55 Pa. St. 294; Kirkpatriek v. Bonsall, 
72 Pa. St. 155; Tyler v. Barrows, 6 Rob. (N. 
Y.) 104; Cassard v. Hinman, 1 Bosw. 207. 
The contract is void on the ground of public 
policy. Mount v. Waite, 7 Johns. 434; Ed- 
gell v. McLaughlin, G Whart. 175; Ball v. 
Gilbert, 12 Mete. (Mass.) 397; Marshall v. 
Baltimore & O. R. Co., 10 How. [57 U. S.] 
333-336; Stanton v. Allen, 5 Denio, 434; Neu- 
stadt v. Hall, 58 111. 175. These "puts" are 
also void as contrary to public policy and 
public interest. Morgan v. Pettit, 3 Seam. 
529; Beadles v. Bless, 27 HI. 320; Gregory 
v. King, 58 111. 169; Edgell v. McLaughlin, 6 
Whart. 175; Ball v. Gilbert, 12 Mete. (Mass.) 
399; Egerton v. Earl Brownlow, 4 H. L. Cas. 
143; Stanton v. Allen, 5 Denio, 441; Neu- 
stadt v. Hall, 58 111. 175. This contract was 
really an agreement to "settle the differ- 
ences," a bet upon the price; and such con- 
tracts are void. Rourke v. Short, 5 El. & Bl. 
904; Shumate v. Com., 15 Grat. 653. Where 
advantage is taken of the ignorance or dis- 
tress, or necessity of another, it affords a new 
and distinct ground for setting aside a con- 
tract, and either of these circumstances ex- 
isting, in connection with gross inadequacy is 
enough to warrant a court in so doing. Os- 
good v. Franklin, 2 Johns. Ch. 24; Johnson 
v. Dorsey, 7 Gill, 269-294; Cockell v. 'Taylor, 
15 Beav. 115; Seymour v. Delaneey, 3 Cow. 
445; Fry, Spec. Perf. § 277, note 1, and cases 
cited; Hamilton v. Grant, 3 Dow, 33-£7; 
Kimberley v. Jennings, 6 Sim. 341. The con- 
tract is void for want of mutuality. Pothier, 
pt. 1, c. 1, art. 3, § 7; Fry, Spec. Perf. § 286, 
note, and cases cited; Baxter v. Lamont, 60 
111. 237. This is a wagering contract, con- 
trary to public policy and public interest, and 
therefore cannot be enforced. Sampson v. 
Shaw, 101 Mass. 145; Hilton v. Eckersley, 6 
El. & Bl. 47; Paxton v. Popham, 9 East, 201; 
Collins v. Blantern, 2 Wils. 347; Chandler & 
Ford, 3 Adol. & E. 649; Mitehel v. Reynolds, 
1 P. Wms. 196; Grizewood v. Blane, 11 0. B, 
538; Brua's Appeal, 55 Pa. St. 298; Kirkpat- 
rick v. Bonsall, 72 Pa. St. 155; Ex parte 
Marnham, 2 De Gex, F. & J. 634; Tyler v. 
Barrows, C Rob. (N. Y.) 104; Cassard v. Hin- 
man, 1 Bosw. 207. The case of Porter v. Viets 
[supra] relates to a contract, not to a "put." 
These "puts" are void, as being within the 
first section of the statute of this state con- 
cerning gaming. 1 Gross, 312. "All prom- 
ises, agreements, etc., made, etc., where the 
whole or any part of the consideration there- 
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of, shall be for any money, property, or other 
valuable thing, won by any gaming, or play- 
ing at cards, etc., or by betting on the side or 
hands of any person gaming, etc., shall be 
void."' The spirit in which the supreme court 
of Illinois regai*ds this species of contract ap- 
pears in 59 111. 160. Another view may be 
taken of the case— the "put" is simply an 
agreement to "pay differences"— a bet upon 
the price. Consult Rourke v. Short, 5 EI. 
& Bl. 904; Shumate v. Com., 15 Grat 653. 

Walker, Dexter & Smith, also for assignee. 

BLODGETT, District Judge. It appears 
from the testimony submitted with the regis- 
ter's report that in the month of May, 1872, 
and for several years prior thereto, the bank- 
rupts, Peyton R. Chandler, and the firm of 
Chandler, Pomeroy & Co., were engaged in 
the business of buying and selling grain on 
the Chicago market, and as members of the 
board of trade of this city; that Chandler, 
Pomeroy & Co. were brokers and commission 
merchants, and Peyton R. Chandler dealt 
mainly on his own account as a capitalist, 
through Chandler, Pomeroy & Co., who acted 
as his brokers; that about the middle of 
May, Peyton R. Chandler conceived the idea 
of making a corner in oats for the month of 
June then ensuing, and with that view he 
purchased all the "cash oats" as they arrived 
in rhe market, and took all the "options" 
offered him for June delivery,— his purpose 
being to own all the oats in the market, 
and compel those who had sold "options" 
for June to pay his price; or, in other words, 
to settle with him by paying such differ- 
ences as should exist between the prices at 
whieh he purchased the options, and the 
price he should establish for cash oats on the 
last day of June, when his options matured. 
In pursuance of this plan, he purchased, be- 
tween the 15th of May and the 18th of June, 
2,500,000 bushels of cash oats, being all, or 
substantially all, the cash oats on the mar- 
ket, and also bought June "options" to the 
amount of 2,939,400 bushels. The total 
amount of oats in store in this city on the 
ISth of June was only 2,700,000 bushels, from 
which it will be seen that Chandler practical- 
ly controlled the market up to that time, and 
the total amount received during the re- 
mainder of the month was only 800,000 bush- 
els. As incidental to and part of the ma- 
chinery of this corner, Chandler also sold 
what are called "puts," or privileges of de- 
livering to him oats during the month of 
June, for forty-one cents a bushel. These 
"put" contracts are alike in form, and read 
as follows: "Received of E. F. §50, in con- 
sideration of which we give him, or the hold- 
er of this contract, the privilege of deliver- 
ing to us or not, prior to 3 o'clock p. m., of 
June 30, 1872, by notification or delivery, 10.- 
000 bushels No. 2 oats, regular receipts, at 
41 cents per bushel, in store; and, if deliv- 
ered, we agree to receive and pay for the 
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same at the above price. Chandler, Pome- 
roy & Co. P. It. Chandler. Chicago, June 
— , 1872." 

The amount paid by the purchaser of these 
•"puts" was y 2 cent per bushel for -whatever 
-quantity was named in the contracts. The 
tickets, or contracts, were all signed by 
■Chandler, Pomeroy & Co., and part of them 
were also signed by P. B. Chandler, but 
■Chandler, Pomeroy & Co. acted as the bro- 
kers of P. R. Ghandler, and their contract 
was his. The total quantity of oats called for 
by these "puts" amounted to about 3,700,000 
bushels. When Chandler commenced to buy 
•oats with a view to the corner, the price in 
this market was about thirty-nine cents a 
bushel. After he took possession of the mar- 
ket he put the price to forty-one cents and 
upward, and held it there until the 18th of 
June. In the meantime the price had de- 
clined in New York and other markets,- so 
that oats to ship were not worth over thirty- 
three to thirty-five cents, and July options 
for this market were not worth over thirty- 
five cents. On the 18th of June P. R. Chan- 
dler and Chandler, Pomeroy & Co. failed, 
and the price declined before the close of 
business that day from forty-one to thirty 
cents, and continued to decline during the re- 
mainder of the month, so that at one time 
they were as low as twenty-six cents per 
bushel. Between the time of the failure 
and 3 o'clock on the 30th of June, the hold- 
ers of the "puts" claim to have made tender 
to the bankrupts of the quantity of oats call- 
ed for by their respective tickets, and the oats 
not being accepted, and paid for, they sold 
them upon the market that day or the nest, 
under the rules of the board of trade, and 
have proved up their claims for the differ- 
ences between the price named in the "put" 
and that for which they sold. The total 
amount of claims thus proved up is about 
.$400,000, and the total amount received by 
the bankrupts for these "puts" was less 
than 819,000,— about 518,500, as I compute it 
at half a cent a bushel. 

The proof shows conclusively that the 
plans of Chandler, and the fact that he was 
manipulating the market with express refer- 
ence to a corner in oats for June, were well 
known and understood on the board of trade, 
while the number of these "put" claims, 
about 125, all, or substantially all, in favor 
of members of the board, show that the 
•struggle between Chandler, who was endeav- 
oring to hold up prices, and the sellers of 
"options" and holders of "puts" who were 
endeavoring to break the price, was quite 
generally participated in by members of the 
board. In other words, it was notorious 
that Chandler was endeavoring to keep the 
price at forty-one cents or upwards, while 
the sellers of "options" and holders of "puts" 
were endeavoring to break down the price. 
It is true that in this testimony some of the 
claimants say there was no "corner," or 
that they did not know that there was a 



corner, but the cross-examination shows that 
they knew Chandler was trying to make a 
corner, and they say he did not do it because 
he failed before the end of the month, so 
that by their own admission, they knew 
what he was attempting— knew the reasons 
for his purchase of such large quantities of 
"cash oats" and options, and knew he did 
not sustain his corner because the "short 
interest broke him down," and the moment 
a man bought a "put," he became identified 
with the short interest— his interests were 
antagonistic to Chandler. 

The assignee attacks these claims upon the 
ground that they are fraudulent as against 
the other creditors of the bankrupt. The 
main ground, and the only one which I shall 
consider, being that they are wager-con- 
trac|s, and therefore void. "Without taking 
time to discuss all the points raised by the 
able arguments which have been adduced, 
and the various reasons urged for and 
against these claims, it is enough to say that 
it seems to me that the contracts in question 
partake of all the characteristics of a wager. 
It is in substance an assertion by the seller 
of the "put" that oats cannot be purchased 
on that market before three o'clock p. m. of 
the 30th of June for less that forty-one cents 
a bushel, and* an undertaking to pay the dif- 
ference between forty-one cents and any 
market price. If he, Chandler, sustains the 
price at forty-one cents or above, he wins 
the half-cent a bushel paid for the "put," 
because the holder will not deliver, while 
if the price goes below that named he is to 
pay the difference. This is practically the 
contract. It is as manifestly a bet upon the 
future price of the grain in question, as any 
which could be made upon the speed of a 
horse or the turn of a card. The evidence 
in this case shows that in nearly all the eases 
of settlements on "put" or "option" con- 
tracts the grain is never delivered, nor ex- 
pected to be delivered, but the parties sim- 
ply pay the difference as settled by the 
prices. But, if that were not so in all cases, 
it is clear that in this case no delivery of the 
grain was intended by these "put" holders, 
because they knew that Chandler controlled 
all the oats in the market and fixed the price, 
and that their only expectation for success 
depended on their being able to break the 
market before their time for delivery expir- 
ed. Some of them say that they intended to 
deliver the oats, but it is absurd to suppose 
that they intended to deliver, unless they 
could do so for less than forty-one cents. 
They intended to deliver if they could break 
Chandler, or prevent his "corner" from cul- 
minating, as the jockey may intend to walk 
his own horse over the course after he has 
poisoned or lamed that of his competitor. 
They did not intend to deliver if Chandler 
succeeded. Thus a struggle inevitably en- 
sued between Chandler and the holders of 
this immense amount of "puts" and "options," 
Chandler alone on one side attempting to 
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hold up the price, and all the rest seeking to 
put it down. The fact that the sellers of 
"options" and holders of "puts" were able 
to get resolutions through the board of trade, 
making new warehouses, where oats had 
never been stored before, "regular" for the 
performance of these contracts, shows the 
intensity of the contest and the overwhelm- 
ing influences with which Chandler had to 
contend. I do not mean to be understood as 
saying that the fact that Chandler sold 
"puts" to so many as to create an overwhelm- 
ing opposition, makes the transaction any 
more or less a wager than if he had only sold 
one "put," but it shows the notoriety of the 
whole proceedings. 

From the very nature of the transaction 
the interest of the holder of the "put," is to 
break down the price, and that of the seller 
to maintain it. The number engaged in this 
transaction, and the quantities involved, 
demonstrate that neither party expected any 
grain to be delivered. Chandler expected to 
hold up the price, in which event no grain 
would be offered him, and the other parties 
must have known they could not get the 
grain to deliver unless they first broke Chan- 
dler, as he held all the grain, and then, al- 
though they might tender, he could not re- 
ceive, so that in reality no actual delivery 
was anticipated. They made their tenders 
only as a method of establishing differences 
after he had failed, and was powerless. 

That transactions of this kind are only 
wagers, is abundantly established by au- 
thorities^ it is true those cases arose un- 
der statutes making such transactions void 
as gaming contracts. But the test applied 
was: did the parties intend to sell on one 
side and buy on the other the stocks which 
purported to be the subject-matter of the 
transaction, or did they only intend to adjust 
the differences? And as it was found that 
they only meant differences when they said 
shares, the contracts were held to be essen- 
tially gambling contracts, and therefore 
void. 

It is said, nowever, that there is no statute 
in this state expressly prohibiting contracts 
of this kind, as there is in England and 
Pennsylvania; and, as the supreme court of 
this state has decided that wagers are not 
necessarily void, therefore, these contracts— 
not being inhibited by any express law of 
this state— are not void. There is no dispute 
that contracts of wager are valid at common 
law, unless affected with some special cause 
of invalidity. Ball v. Gilbert, 12 Mete, 
(ilass.) 397. But wagers which are contrary 
to public policy have always been held by 
the courts to be essentially void, without 
statutory prohibition, and cannot be made 
the ground of an action. Hartley v. Rice, 10 
East, 22. And a high authority in the pro- 

2 Grizewood v. Blane, 11 C. B. 538; Brua's 
Appeal, 55 Pa. St. 298; Kirkpatrick v. Bonsall, 
72 Pa. St. 155; Ex parte Marnham, 2 De Gex, 
F. & J. 634; Cassard v. Hinman, 1 Bosw. 207. 
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fession has stated the law on the subject of 
the validity of wagers with great force and 
clearness, when he says: "As the moral 
sense of the present day regards all gaming 
or wagering contracts as inconsistent with 
the interests of the community, and at vari- 
ance with the laws of morality, the excep- 
tion necessarily becomes the rule." 2 Smith, 
Lead. Cas. 306. Indeed, any one rising from 
a full examination of the law applicable to 
wagers, as expounded by the courts, would 
undoubtedly testify that, while he has found 
in the books, and especially among the older 
text-writers and cases, general expressions 
to the effect that wagers were valid at com- 
mon-law, he has found the cases where they 
have been enforced to be extremely rare, and 
the courts have been astute to find reasons 
for not enforcing them. 

Following this general current of authori- 
ty, the supreme court of this state, under the 
statute prohibiting gaming, has decided that 
the wagers upon horse-races are void, and 
cannot be enforced; and that money paid on 
such wagers can be recovered back. Tat- 
man v. Strader, 23 111. 493; Garrison v. Mc- 
Gregor, 51 111. 473. The language of the Illi- 
nois statute on which these decisions are 
based, is, in substance, that all promises 
made, etc., where the consideration, or any 
part thereof, shall be money won by gam- 
ing, etc, shall be void. The language of 8- 
and 9 Vict, on which Grizewood v. Blane 
and other English cases were decided, is: 
"All contracts or agreements, whether by 
parol or in writing, by way of gaming or 
wagering, shall be null and void." The pre- 
cise question made in this case has never 
been before the supreme court of this state- 
to my knowledge, and I am not aware that 
it has ever been raised at the circuit, except 
in a late ease before his honor Judge Tree,, 
of this city, when he held that "option con- 
tracts for grain, when the parties intended 
only to pay the differences, and not to de- 
liver the grain, were void, as wagering con- 
tracts." But it hardly seems possible that 
any court called upon to construe the Illinois 
statute in the light of the expositions al- 
ready made by our courts, and of the Eng- 
lish decisions upon a statute so substantially 
similar, could hesitate to pronounce these 
contracts wagers, and void as contrary to 
the statute. 

But even if not within the letter or spirit 
of the statute of this state, the common-law 
authorities quoted show that all wagers con- 
trary to the public policy are void without 
reference to any statute. And, as the con- 
tracts under consideration are essentially 
nothing but bets upon the price of oats in 
this market within the time limited, and as 
it is obvious that the effect of such transac- 
tions is to beget wild speculations, to de- 
range prices, to make prices artificially high 
or low, as the interests, strength and skiir 
of the manipulators shall dictate, thereby 
tending to destroy healthy business and un- 
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settle legitimate commerce, there can tie no 
doubt of the injurious tendency of such con- 
tracts, and that they should he held void as 
against public policy. As is most cogently 
said by the learned judge "who delivered the 
opinion in the case cited from 55 Pennsyl- 
vania State Reports: "Anything which in- 
duces men to risk their money or property 
without any other hope of return than to 
get for nothing any given amount from an- 
other, is gambling, and demoralizes the com- 
munity, no matter by what name it may be 
called." The financial disaster and ruin 
which followed "Black Friday" in New 
York, and the scarcely less damaging local 
consequences which followed the various 
"corners" which have either succeeded or 
been attempted in this city, furnish conclu- 
sive proof, if proof were needed, that such 
gambling operations should be held void, as 
contrary to public policy. 

The total amount paid by the claimants in 
these cases was less than $19,000, and yet 
the amount they claim is within a fraction 
of $400,000— a disparity between the consid- 
eration paid and the sum demanded which 
strikes the mind at once as so grossly inequi- 
table that the judicial conscience is shocked, 
and revolts from being made the instrument 
for enforcing such outrageous injustice. 

I do not intend to be understood as holding 
that every option contract for the delivery 
of grain or stock, or that every "put," is 
necessarily void, but only that all these eon- 
tracts, in the light of the testimony before 
the court, were in their essential features 
gambling contracts. The parties when they 
made them did not intend to deliver the 
grain, but only at the utmost to settle the 
differences. They knew they could not ob- 
tain the grain to deliver if Chandler sustain- 
ed his "corner," and their action in buying a 
"put" was virtually a bet on their part that 
he could not accomplish what they all knew 
he was endeavoring to do, that is, keep up 
the price through June to his own figures, 
and virtually a bet on his part that he could 
do so. 

It is shown in the proof, and urged in the 
argument, that the "put" is in itself a very 
harmless contract— that dealers frequently 
resort to it as a method of insuring prices. 
It is answer enough to this to say that the 
proof fails to show that such was the object 
of any of these claimants. Chandler was 
taking all the cash oats offered at the price 
named in the "puts" and upward, and none, 
with the exception of Bensley, claim that 
they had any oats to fill the "puts" at the 
time they bought, or bought for that purpose 
till after Chandler's failure. It is perhaps 
possible to imagine a dealer with a stock of 
grain on hand which he wishes to hold for 
an advance, who may take a privilege of 
this kind to insure himself against a decline 
while waiting for an advance. But the very 
act of offering to sell a "put", either im- 
plies that the seller has control of the mar- 
30 Fed.Cas.— 53 



ket so that he expects to make his own price, 
or else it is a mere reckless assertion 
of the seller's opinion that the price will 
be maintained, either of which partakes 
of the character of a bet. "A wager," says 
Bouvier, "is a contract by which two parties 
or more agree, that a certain sum of money 
or other thing, shall be paid or delivered to 
one of them on the-happening or not happen- 
ing of an uncertain event." To say that 
these contracts were taken for the purposes 
of insurance, is too far-fetched an excuse, 
and evidently an afterthought. 

In what I have said I do not intend to 
vindicate Chandler. His conduct was as 
reprehensible as that of the claimants. All 
were engaged in an immoral and illegal 
transaction, and this court ought not to al- 
low its powers to be prostituted to the en- 
forcement of these contracts for either party. 
Money lost at play or in gaming cannot be 
recovered except where an action is given 
by statute, but, as I have already intimated, 
my opinion that these cases are within the 
statute of this state on the subject of gam- 
ing, under which money paid may be recov- 
ered back, I shall allow the claimants to 
prove their claims for the amounts actually 
paid by them, respectively, which is a half 
cent per bushel on the grain named on their 
tickets. 
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In re YOUNG. 

[Betts, Scr. Bk. 95.] 

District Court, S. D. New York. September, 
1842. 

bankruptcy — dlschauge of debtor — opening 
Default Decree. 

[A delay of a month in moving to vacate a de- 
cree denying the bankrupt's discharge, which 
was rendered by default after full notice, is 
sufficient, under ordinary circumstances, to de- 
feat the motion; but, in view of the fact that 
the bankruptcy law is about to be repealed, the 
court in this case permits the default to he 
opened on terms, in order that the bankrupt may 
not be finally debarred from bringing his case 
before the court.] 

[In the matter of the bankruptcy of Daniel 
Young. The bankrupt moved to vacate a de- 
fault decree denying his discharge.] 

BETTS, District Judge. This motion, first 
brought on the 7th inst., was further support- 
ed by affidavits served the 14th, and after- 
wards presented to the court. On the 3d De- ' 
cember last, a decree by default was taken 
in behalf of creditors denying the petition of 
the bankrupt for a discharge. The proceed- 
ings by the creditors were open and perfect- 
ly regular, and no suggestion is made that the 
bankrupt or his counsel were unapprised of 
the decree immediately after it was pronounc- 
ed. On the 4th of January notice is served 
on the attorney of the creditors that a motion 
will be made to vacate the default and decree, 
because taken in surprise of the bankrupt, his 
counsel being absent from court, when the 
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bankrupt expected and relied upon his attend- 
ance to the case. On the 14th the supplemen- 
tary affidavit of the counsel for the bankrupt 
is furnished, statins that he did not attend 
personally to argue the cause, because there 
was a verbal understanding between him and 
the attorney for the creditors that both par- 
ties would submit the papers and proofs to 
the court without argument, and that he had 
confided in that understanding. The affi- 
davit of the attorney for the creditors assents 
to this general understanding, and states his 
readiness at all times to have complied with 
it, and that he did actually submit the pa- 
pers to the judge on the 2d December, the 
decree being recorded the succeeding day, 
but that the bankrupt's counsel never offered 
.any papers on his part, and, as the attorney 
understood and believes, because the counsel 
considered the ease on the proofs desperate 
on the part of the bankrupt. 

There is no doubt of the competency of the 
court to open a default of this character, 
when the decree works no change in the situa- 
tion of the parties; not but that this would 
be a proper case for relief if it had been pur- 
sued with any color of diligence. No excuse 
is offered to the court accounting for a delay 
of a full month after the decree was entered 
before taking measures to be relieved from it, 
nor for omitting, in the first instance, to pre- 
sent the affidavit of the counsel explaining the 
cause of the default. 

The proceedings on the part of the bank- 
rupt have been exceedingly remiss, and dis- 
regardful of the well-known rules of practice; 
and this circumstance would be sufficient to 
induce the court to deny the present applica- 
tion, but that, from the existing situation of 
the law, it is doubtless to be immediately re- 
pealed, and the bankrupt may be debarred 
the opportunity of ever bringing his case in 
any other manner before the court. To save 
him, therefore, from the hazard of losing any 
possible redress, I shall stretch the equity of 
the court so far as to open this default, but 
only upon the condition that the costs of the 
default be paid, and the creditors' disburse- 
ments of the commissioner for taking proofs 
be deposited in court, to abide the final hear- 
ing, and to be paid to the creditors if the 
bankrupt is defeated, and restored to him if 
he succeeds on such final hearing. Unless the 
conditions of this order are so complied with 
that the case can be put on the docket on 
* Thursday, the 26th inst., it is to be under- 
stood as of no longer force. 
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In re YOUNG. 

[5 Law Hep. 128.] 

District Court, D. Connecticut. 1842. 

Baxkkuptcs" Decree — Fiduciary Debt. 

A single debt, due from one petitioning to be 
declared a bankrupt, in a fiduciary capacity, will 



not prevent a decree as to all other debts. But 
whether the certificate of discharge, in such a 
case, should contain an exception of such debt, 
— quaere* 

This being the day of hearing, on the peti- 
tion of Levi H. Young to be declared a bank- 
rupt, Foster, counsel for one of the cred- 
itors, filed an objection to this decree, stat- 
ing that the debt, by him represented, was 
due from Young as guardian, and proceeded 
to argue the question, against the right of 
the petitioner to be decreed a bankrupt. 
Owing this debt, as it is now admitted, in 
the capacity of guardian, the petitioner is ex- 
cluded from all or any of the supposed bene- 
fits of the act. 

Gen. Kimberly, for petitioner, having en- 
tered a demurrer to the objections, claimed a 
decree in bankruptcy in common form. If 
a petitioner has incurred a debt or defalca- 
tion as guardian, this will not suspend his 
rights under the act, as to all other debts. 
Should a discharge issue, that discharge will 
not bar the fiduciary debt, provided such a 
debt or liability did exist prior to filing the 
decree. It was not the intention of con- 
gress, that every person who owed a debt as 
executor, should thereby be prevented from 
taking the benefit of this act. A part of the 
first proviso to the fourth section of the act, 
is conclusive on this point 

JUDSON, District Judge, was inclined to 
the opinion, that the objection could not pre- 
vent a decree as to all the other creditors, 
and whether there should be an exception 
of this debt, in the decree for the discharge, 
or in the certificate itself, it was not neces- 
sary now to determine. When the case 
comes up for that decree and certificate, the 
court will then decide whether there shall 
or notY)e an exception of this debt, or wheth- 
er the decree and certificate shall pass in 
common form, leaving the question to be de- 
cided when a suit may be brought on this 
demand, as to the effect of the discharge up- 
on this debt. The court entertains no doubt, 
as to the rights of the objector, and although 
the first decree may pass, these rights will 
not be prejudiced. The question will be 
kept open until the next appearance, giving 
either party opportunity further to discuss 
the matter. Before dismissing the case, 
however, it maj 1- not be improper to remark, 
that if the act, after the provisions of the 
first section had been silent, as to this mat- 
ter, the objector would have had a very 
strong argument against any decree, where 
there was outstanding a fiduciary debt. The 
words of the first section are, "all persons 
whatsoever, owing debts which shall not 
have been created in consequence of a defal- 
cation as a public officer, or as executor, ad- 
ministrator, guardian, or trustee, or while 
acting in any other fiduciary capacity, who 
shall, &e." The objection in the present case 
is doubtless indicated by this general lan- 
guage, construed as it is in the first section 
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of the act. But when recurrence is had to a 
subsequent provision, a limitation is found 
for this general language. In the latter part 
of the first proviso to the fourth section, we 
have the following provision. "Nor shall 
any person" (be entitled to a discharge) 
"who, after the passing this act, shall apply 
trust funds to his own use." The trust 
funds in the present case are understood to 
have been applied to the use of the petition- 
er before the passage of the act. That being 
the case, as at present advised, the court will 
say that the objection cannot be available 
against the decree, neither does it seem to 
be a valid objection against the second. 
But, as already remarked, the court will not 
conclude the parties from further argument, 
at the next appearance. Decree according- 
ly. 



Case Wo. 18,148. 

In re YOUNG et al. 
[3 N. B". R. 440 (Quarto, 111).] i 

District Court, E. D. Missouri. 1869. 

* 

Bawkuupt— Exemption Oct of Firm. Assets. 

Where the assignee had allowed the two mem- 
bers of a bankrupt firm an exemption, under 
the laws of Missouri, of one hundred and fifty- 
dollars each, out of partnership assets, there 
being no individual assets, the register disal- 
lowed the same, and on application of the bank- 
rupt's attorney, certified facts for opinion of 
the court. Ee.d, the bankrupts were entitled to 
the exemption out of partnership assets. 
[Cited in Be Rupp, Case No. 12,141; Re 

Parks, Id. 10,765; Re Blodgett, Id. 1,555; 

Re Boothroyd, Id. 1,652; Re Handlin, Id. 

6,018; Re Corbetl, Id. 3,220.] 

[In the matter of Bernard F. Young and 
John M. Young, bankrupts.] 

By LUCIEN EATON, Register: 

"At the request of George TV. Lubke, Esq., 
attorney in this matter for John M. Young, I 
make the following statement of facts: At 
the second meeting the assignee presented his 
accounts for audit. In them I found two 
items of one hundred and fifty dollars each 
to his credit, thus: By cash exempted to B. 
F. Young, $150. By cash exempted to John 
M. Young, $150. The assignee's papers show- 
ing no assets from any source other than the 
partnership property, which will fall far short 
of the amount of the partnership debts prov- 
ed, I was of opinion that money derived from 
partnership assets was not subject to exemp- 
tion for the benefit of the separate members 
of the firm. Therefore, I disallowed the items. 
No exception was taken by the assignee or 
the bankrupts. John M. Young had pre- 
viously presented to me a check for the sum 
exempted, which I declined to countersign, 
and told him I thought it could not be allowr 
ed. I also told him it would come up at the 
meeting. He did not attend, I think. The 
meeting was held November 20th, i860, and 
the schedules of exempted property were filed 

i [Reprinted by permission.] 



the same day. They contain these items as 
'exempted under the provisions of sections 12, 
13, e. 63, Rev. St. Mo.' No creditor opposed 
or objected to the exemption, and the disal- 
lowance of the items was of my own mo- 
tion. My views are as indicated. No stat- 
utes of Missouri exempt the joint property of 
the firm from execution for debts of the firm. 
There can be no individual property, properly 
speaking, in partnership assets, until part- 
nership debts are paid, and the interest of the 
copartners in the "residue ascertained. Here 
there is no residue. The partnership debts will 
never be paid in full, and no occasion to adjust 
the rights of the several partners inter se will 
ever arise. If I am in error in my view of 
the law, I think the mistake can still probably 
be corrected." 

Hitchcock & Lubke, for bankrupts. 

TREAT, District Judge. "While the forego- 
ing views of the register would in many 
cases control the action of an assignee, yet, 
as the bankruptcy act contemplates that the 
bankrupt shall retain, as exempt, specified 
property, or its equivalent, in some instances, 
it is lawful and proper, when there is no in- 
dividual ownership by the head of a family, 
of the property referred to in section 11 of the 
said Missouri statute, to make the allowance 
out of partnership assets. It is true, as a 
legal proposition, that the individual interest 
of a partner in partnership property is as stat- 
ed by the register, yet his right of exemption 
in his individual property disregards the oth- 
erwise legal rights of his creditors. The pol- 
icy of exemptions, and the legal rules on 
which they rest, modify the strict technical 
rules by which rights of creditors are other- 
wise enforceable. In this case the exemp- 
tions claimed should" be allowed. 



Case M*o. 18,149. 

In re YOUNG. 

[15 N. B. R- 205; i 1 Tex. Law J. 7.] 

District Court, TV. D. Texas. Dec. 11, 1876. 

Bankrupt— Exemption of Rural Homestead. 

If a bankrupt, under the laws of Texas > ac- 
quires a right to a rural homestead, the subse- 
quent extension of the limits of a city so as to 
embrace a part thereof does not affect his right. 

I, S. T. Newton, one of the registers of said- 
district in bankruptcy, do hereby certify 
that in the course of proceedings before me 
in said matter the following question arose 
pertinent thereto, which, at the request' of 
E. C. McClure and J. H. Carleton, Esquires, 
attorneys for said bankrupt, and George TV. 
Chilton and Horace Chilton, Esquires, attor- 
neys for TV. G. Cain, assignee, are respect- 
fully certified to the court On the 12th 
day of June, A. D. 1875, TV. C. Young, bank- 
rupt aforesaid, filed his petition in voluntary 

i [Reprinted from 15 N. B. R. 205, by permis- 
sion.] 
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bankruptcy, and was adjudged a bankrupt, 
and on the 3d day of July next thereafter, 
W. G. Cain, Esquire, of the city of Tyler, in 
said district, "was duly elected assignee of 
said bankrupt estate. On the 3d day of 
September, A. D. 1875, the said assignee, in 
accordance with section 5045, Rev. St., re- 
ported to the register his certificate of ex- 
empted property, which was filed and re- 
corded in said court, and on the 3d day of 
February, 1876, the said bankrupt, by his at- 
torneys, filed his exceptions to said report, 
alleging that a portion of the real estate 
which constituted his homestead was not 
embraced in the assignee's certificate of ex- 
emptions, but was claimed by him as assets 
belonging to the estate of said bankrupt. In 
due course of the proceedings in said mat- 
ter, I caused the exceptions, pursuant to rule 
19, general orders in bankruptcy, to be 
argued before me, and at the hearing there- 
of I examined as witnesses touching said 
matter, W. W. Johnson, Samuel Wilson, E. 
H. McCIure, and W. C. Young, bankrupt, 
whose depositions are herewith filed, togeth- 
er with other documentary evidence offered 
by said bankrupt in support of his exemp- 
tions filed herewith, and made a part of his 
certificate. 

The testimony of the bankrupt shows that 
in January, A. D. 1867, being then a married 
man and head of a family, he purchased of 
one Abraham Hart, in the county of Dallas, 
in said district and state of Texas, a tract 
of land containing twenty-nine acres, but 
acquired title to only thirteen and one-half; 
that at the time of the purchase of said 
tract of land, it was situated in the county 
of Dallas, being mostly a cedar brake, and 
remote some five or six hundred yards dis- 
tant from any other settlement or improve- 
ment, and from the then town of Dallas. 
That he paid two hundred and fifty dollars 
for the tract and went immediately into the 
possession, and commenced building and im- 
proving the same, and destined it then as his 
homestead. 

The testimony of the bankrupt further 
shows, and he is in this corroborated by the 
testimony of the other witnesses, that he has 
continued ever since in the possession of 
said tract, residing upon, cultivating, using, 
paying taxes on and claiming it as his home- 
stead, never at any time having shown or 
evidenced an intention to abandon it, or to 
exchange it for other property for similar 
purposes. By reference to the map filed 
herewith, it will be seen that the tract of 
land claimed by said bankrupt as his home- 
stead is designated by a black line drawn 
in pencil, and the same which is described in 
his Schedule B, No. 5, containing, as appears 
from his testimony, twelve acres. 

It is further shown in evidence that at 
the time of the original purchase of said 
tract and destination as a homestead, it was 
a country site, and not within the corporate 
limits of the town of Dallas, and so remain- 



ed out of the corporate limits of said town 
until within the year A. D. 1873, when the 
corporate limits of said town were extended, 
pursuant to and authorized by an act of the 
legislature of the state of Texas, passed 20th 
of April, A. D. 1871 (see Sp. Laws 12th Leg. 
2d Sess. A. D. 1871, p. 156), so as to embrace 
within its limits the said tract and residence 
of said bankrupt, when plots were made and 
streets laid on; running and crossing por- 
tions of said tract and premises of said bank- 
rupt, against his protests and without the 
consent of said bankrupt or that of his wife. 
The exemptions reported by said assignee, 
though not marked by any definite line, a 
certified copy of which is hereto attached 
marked "Exhibit J," includes by calculation 
about three acres, being that part of the 
tract claimed and described in bankrupt's 
Schedule No. 5, upon which said bankrupt 
has his dwelling house, cow lots, and some 
parts in cultivation. 

The testimony further shows that said 
bankrupt has at different times since his first 
purchase bought some other fractional part 
of lots lying contiguous to and adjoining the 
land he first purchased, and has sold also 
since small fractional parts of his first pur- 
chase; these fractional lots purchased by 
him were intended to form a part of his 
homestead, the whole making the twelve 
acres claimed, and at no time exceeding in 
value twenty-five hundred dollars. 

From the foregoing statement of the case, 
the question of law raised by the exceptions 
will appear: Whether the bankrupt at the 
time of his adjudication in bankruptcy was 
entitled to have set apart to him the entire 
lot of land claimed and described in his said 
Schedule B, No. 5, or did that portion, not 
exempted by the said assignee, pass by the 
deed of assignment to said assignee for the 
benefit of creditors? 

By S. T. NEWTON, Register in Bankruptcy: 

The 14th section of the bankrupt act of the 
2d of March, A. D. 1867 [14 Stat. 522], excepts 
from the operation of the assignment of a 
bankrupt's estate his necessary household and 
kitchen furniture, and such of his other ar- 
ticles and necessaries, not exceeding in value 
in any case five hundred dollars, as shall be 
designated and set apart by the assignee, hav- 
ing reference in amount to the bankrupt's 
family, conditions, and circumstances; also 
his wearing apparel, and that of his wife and 
children, and his uniform, arms, and equip- 
ments, if he is or has been a soldier in the 
militia or service of the United States, and 
such other property not included in the fore- 
going exceptions as is exempted by the laws 
of the state in which he is domiciled, to an 
amount not exceeding that allowed by such 
state exemption laws in force in the year 
1864, and "in no case shall the property here- 
by exempted pass to the assignee, or the title 
of the bankrupt; thereto be impaired or affect- 
ed by any of the provisions of this act." By 
an amendatory act passed on the 8th of June, 
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1872 [17 Stat. 334], this provision was chan- 
ged so as to give the benefit of exemptions tin- 
der state laws in force in 1871. 

The courts of the United States, having rec- 
ognized as a rule the interpretation given by 
the state courts to the exemption laws in force 
in the several states of the Union, we must 
then look to the constitution of our own state 
and laws in force passed pursuant thereto. 
* The 15th section of article 12 of the constitu- 
tion of 1869, of the state of Texas, reads as 
follows: "The legislature shall have power 
and it shall he their duty to protect by law 
from forced sale a certain portion of the prop- 
erty of all heads of families; the homestead 
of a family, not to exceed two hundred acres 
of land, not included in a city, town, or vil- 
lage, or any city, town, or village lot or lots, 
not to exceed five thousand dollars in value 
at their destination as a homestead, and with- 
out reference to the value of any improvement 
thereon, shall not be subject to forced sale 
for debts." The laws of 'Texas provide that 
there shall be reserved to every citizen, head 
of a family, or householder, citizen of the 
state, a homestead, as in the constitution of 
1869, from forced sale, of the value of five 
thousand dollars at the time of destination 
as such homestead, nor shall the subsequent 
increase in the value of the homestead by 
reason of improvement or otherwise subject 
the same to forced sale. 

It is shown by the evidence of the witnesses 
that the bankrupt is a man of limited means, 
with a wife and children dependent upon his 
own exertions and labor for their support and 
maintenance, and as such is entitled to the 
beneficent provisions intended by the framers 
of our constitution for the head of families, 
unless it is shown that he has by some act of 
his own forfeited his claim to them. It could 
not, I think, be contended for a moment with 
any show or reason but that the tract of land 
occupied, claimed, and continuously used by 
said bankrupt and his family from the time 
of the purchase and destination as his home- 
stead in January, A. D. 1867, until his adjudi- 
cation in bankruptcy was a rural homestead, 
being within the constitutional limit, both as 
to quantity and value, and as such free and 
exempt from forced sale under the laws of 
the state, it not being shown that he owned 
or possessed any other real estate. The only 
material question then which it seems. neces- 
sary to mention in determining the rights of 
the parties in this matter is, whether the ex- 
tension of the corporate limits of the city of 
Dallas, so as to embrace the premises occu- 
pied and used by said bankrupt at the time 
of his adjudication, and the laying off and run- 
ning of streets crossing said premises, chan- 
ged it from a rural to an urban homestead, 
and divests the said bankrupt of his previous- 
ly acquired and vested rights. 

It is contended by counsel for the assignee, 
in support of his report of exemptions, that 
the extension of the corporate limits of the 
city had this effect, and he refers to the case 



of Taylor y. Boulware, 17 Tex. 78, to sustain 
his position, in which the court say: "We are 
not disposed to question the power of the 
legislature to extend the limits of a town, nor 
to question that after the plat or plan of the 
town shall have been extended corresponding 
with its boundaries so authorized to be ex- 
tended, a homestead so falling within such 
extension, though acquired before it was done, 
would work a change in the character of the 
homestead from a country to a town home- 
stead, aud subject necessarily to the value 
limitation placed upon a city homestead by 
the constitution." The doctrine here laid 
down would seem to some extent to favor 
the position assumed by counsel; but I think 
the reasoning of the court in the latter part 
of the same case will bear a different and 
more liberal interpretation, in which they say: 
"The protection of the homestead from forced 
sale was manifestly a favorite object with the 
convention, and the constitutional provision 
intended to secure that object has been re- 
garded as entitled to liberal construction. The 
term lot or lots used in the constitution must 
be taken and construed in the popular sense 
of those terms; and when so used, never 
would be considered as embracing lands with- 
in the jurisdictional limits of the corporation 
Dot connected with the plan of the city. It 
might be important to the administration of 
the police laws of the corporation that such 
lands and those who owned them should- be 
within its jurisdiction, but until streets had 
been extended through the land connecting 
it with the plan of the town, the land could 
not be called a lot of town." 

In the case of Hancock v. Morgan, 17 Tex. 
5S2, the court say: "The limitation of the 
homestead in a town or city is not to the 
number, but to the value of the lots. It is 
not required that the lots shall join, or be con- 
tiguous to each other; all that is required to 
entitle the property to exemption from forced 
sale is that it shall be used for the conven- 
ience or uses of the head or members of the 
family." 

In the case of Bassett v. Messner, 30 Tex. 
604, which is a case more in point, the facts 
were that Messner, in the year 1854, bought 
thirty-five and forty-five hundredths acres of 
land adjoining what was then the village of 
Brenham, for the sum of three thousand five 
hundred dollars; that he entered immediately 
into possession, and with his family occupied 
it as his homestead until his death, and that 
his surviving wife and children continued to 
occupy the premises. That the village of 
Brenham at that time embraced one hundred 
acres of land, which was laid off by the coun- 
ty authorities of Washington into streets, lots, 
and blocks. In the year 1858, the village of 
Brenham was incorporated as a town in ac- 
cordance with the provisions of an act of the 
legislature, on the 27th of January, 1858. By 
this act of incorporation the limits of the town 
were extended to one mile, having the court- 
house of the "county for its center. By this 



YOUNG (Case No. 18,150) 



[30 Fed. Cas. page 838] 



extension, of the original limits of the village, 
the town boundaries took in the land of Mess- 
ner. The question raised in this case is the 
same that is presented in the case in the pres- 
ent matter, as to the effect of the extension 
of the limits of the town by the act of incorpo- 
ration upon a rural homestead lying contigu- 
ous to a village, and used and enjoyed as a 
homestead at the time it was incorporated 
within the extended limits of the town, and 
as to the liability of such homestead to the 
claims of creditors. 

Upon this state of facts the court say: "By 
direct act of legislation, the legislature of this 
nor of any other state, acknowledging the re- 
straint of constitutional obligation, forbidding 
the disturbance of vested private rights, would 
undertake to declare as homestead, anywhere 
in the country, an incorporated town or city 
without the consent of the owner, and sub- 
ject it to special taxation and burdens, in ad- 
dition to the common charge incident to all 
property of the state, for the fiscal purposes 
of the government. What it would not, and 
we may say could not do directly without vio- 
lating a cardinal principle of the government, 
it should not do by indirect legislation." 

In the case of Nolan v. Reed, 38 Tex. 425, 
where the same question is discussed, the 
court say: "TS T e conclude that the legislature 
itself could not work this metamorphosis of a 
rural into a suburban homestead without the 
consent of these peculiar words of construc- 
tion; 'much less could the local corporation do 
so, and certainly we do not feel inclined by 
any judicial interpretation to achieve a result 
so repugnant to the letter and spirit of our 
domestic constitution." 

I have been referred by counsel for the as- 
signee to the case of Iken v. Oleniek, 42 Tex. 
195, as overruling the principle laid down in 
these cases, but I find upon examination of 
that case that the facts are dissimilar and do 
not in my opinion have any application to the 
question here presented. 

I find upon reference to similar statutes in 
other states, where the same questions have 
been examined by the courts, they hold the 
same views. In 12 Iowa, 518, the court say: 
"The homestead right having once attached, 
it eannot be taken away without the consent 
of the owner." The courts of California hold 
the same doctrine. See 16 Cal. 184. . 

In the case now under consideration, the 
evidence shows that the tract of land claimed 
by said bankrupt lies in one body, and has 
been continuously occupied and used by him 
and his family for homestead purposes; that 
the streets which were laid off and running 
across his premises have never been opened, 
and that the value of the lot or tract of land 
owned by said bankrupt has at no time, in- 
eluding improvements, exceeded the constitu- 
tional limitation of five thousand dollars. 

In view of the facts as proven, and the au- 
thorities cited, I think the exceptions in said 
matter by said bankrupt to the certificate 
of the assignee were properly taken, and that 



the property claimed by said bankrupt, as de- 
scribed in his schedule, should have been set 
apart to him, being protected and shielded by 
the constitution and laws of the state from 
forced sale and claims of his creditors. 

DUVAL, District Judge. An examination 
of the facts in the ease and law applicable to 
them satisfies me that Mr. Register Newton 
is correct in his decision. The bankrupt hav- 
ing acquired a rural homestead in accordance 
with the constitution and laws of the state of 
Texas has a vested right therein. The fact 
that the land embracing such homestead was 
subsequently included within the limits of the 
city of Dallas by an act of the legislature au- 
thorizing their extension cannot affect his 
homestead rights. The cases cited by the reg- 
ister, decided by supreme court of the state 
of Texas, appear to me conclusive on this 
point. The opinion of the register is, there- 
fore, in all respects approved and confirmed, 
and the clerk will so certify. 
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YOUNG'S CASE. 

[2 Cranch, C. C. 453.] i 

Circuit Court, District of Columbia. April 
Term, 1S24. 

Grant op Fehry License. 

This court has a discretion to grant or refuse 
a license for a ferry over the eastern branch. 

Nicholas Young petitioned the court for a 
license to keep a ferry over the eastern branch 
of the Potomac, alongside of the eastern 
branch bridge, and a rule was granted to 
the Anaeostia. Bridge Company, and the Navy 
Yard Bridge Company, and the Eastern 
Branch Bridge Company to show cause why 
it should not be granted. 

Mr. Marbury, for the petitioner, cited the 
acts of Maryland, November, 1781, c. 22, and 
April, 1782, c. 31. 

By the act of 1781, c. 22, § 1, the justices of 
the county courts are authorized and required 
to grant their license to any inhabitant of 
their county to keep a public ferry at any 
place within their county then used as such, 
if they should think that a public ferry ought 
to be kept there; and if any person should 
keep ferry for hire or reward without such 
license; he should forfeit £ 5, for every offense. 

By the act of April, 1782, c. 31, § 3, it is 
enacted, "that when, and as often as any per- 
son shall apply to the justices of any county 
court for a license to keep a public ferry, and 
shall offer two good and sufficient securities, 
the said justices may and shall grant a license 
to such person to keep ferry, notwithstanding 
the said court may have, previous to such 
application, granted license or licenses to 
other persons to keep f erry at the same place." 

By the act of congress of 3d of March, 1801, 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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(2 Stat llo), "supplementary to the act con- 
cerning the District of Columbia," section 1, 
it is enacted that the circuit courts of the 
District of Columbia shall have the same 
power respecting ferries, &c, for the county 
of Washington as had been theretofore exer- 
cised by the county and levy courts of the 
state of Maryland. 

Mr. Marbury, contended that the act of 
1782 was peremptory upon the court and left 
them no discretion, the petitioner having of- 
fered "two good and sufficient securities," and 
cited the cases of Thomas v. Cofield, and 
Ringgold v. Cofield [unreported], so decided 
in the court of appeals of Maryland in 1810 
and 1812, in chancery. 

Mr. Key, contra. This is -an application to 
the discretion of the court. The act of 1781, 
is applicable only to places then used as fer-. 
ries. This is an application for a new ferry. 
The old ferry has ceased for many years, and 
the owner of the old ferry and landing, Mat- 
thew Wigfield, was one of the petitioners for 
the erection of the eastern branch bridge. 
If the landing had ever been condemned it has, 
by non-user, reverted to the owner. In the 
case of Cofield, the petition was not for a 
new ferry. 

Mr. Marbury, in reply. This is not an ap- 
plication for a new ferry. This court grant- 
ed a license for this ferry in 1815. 

THE COURT (MORSELL, Circuit Judge, 
contra) deeided that they had a discretion, 
and refused to grant the license, as the object 
was to compel the bridge companies to take 
' less toll than they are authorized by law to 
take. The bridge companies are liable to 
prosecution and forfeiture if they suffer their 
respective bridges to be out of repair; and if 
any one may keep a ferry along-side of them 
they may not be able to keep them in repair, 
and the companies may be destroyed, to the 
great injury of the public. 

NOTE. The petitioner, or some other person, 
afterwards set up a ferry near the bridge, and 
the Court, by injunction, restrained him from 
receiving hire or reward for the transportation 
of persons, &c. across the branch. 
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YOUNG v. ANDES INS. CO. 

[1 Flip. 599; 3 N. T. Wkly. Dig. 363; 3 Cent. 
L Law J. 719.] i 

Circuit Court, S. D. Ohio. Oct. 5, 1876. 

Removal of Cacses— Time for Appi/tcatios. 

1. Under the act of March 3, 1875 [18 Stat. 
470], a removal of a suit pending in the state 
court at the passage of that act wherein a trial 
had been had after such passage, cannot be 
made, although the verdict was set aside and a 
new trial granted, and the petition for removal 

i [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 3 N. Y. 
Wkly. Dig. 363, contains only a partial report] 
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was made at the first term at which the second 
trial could have been had. 

[Cited in Hendecker v. Rosenbaum, 6 Fed. 
99.] 

2. Although no motion be made to remove the 
cause to the state court until a full term had 
passed by since the filing of sueh motion and the 
transcript of the proceedings in the state court- 
there is no waiver of the right so to do, nor will 
such conduct be deemed a submission to the 
jurisdiction of the United States court; no oth- 
er proceedings being had therein than the filing 
of such transcript and motion. 

At law. 

Matthews, Ramsey & Matthews, for plain- 
tiff. 
Moulton, Johnson & Levy, for defendant 

SWING, District Judge. The plaintiff, a 
citizen of the state of Louisiana, on the 18th 
day of March, 1874, filed his petition in the 
superior court of Cincinnati against the de- 
fendant, a corporation organized under the 
laws of Ohio, to recover from it the sum of 
twenty-three hundred and ninety-three dol- 
lars exclusive of costs for a loss under a pol- 
icy of insurance against fire, issued by de- 
fendant to plaintiff. Issue was joined and a 
trial before a jury had at the April, 1875, 
term of the court named, resulting in a ver- 
dict in plaintiff's favor for the amount claimed 
in the petition. The defendant filed a mo- 
tion for a new trial, and the same was at the 
March, 1876, term of said court, granted, and 
the verdict set aside, and at the same term 
and before any further proceedings were had, 
the defendant made its application in due 
form, and accompanied with the required se- 
curity, for a removal of the cause to this 
court under the act of congress approved 
March 3, 1875, relating to removals of causes 
from the state to the federal courts, and a 
transcript of the record was filed in this court 
on the first day of its April, 1876, term, thus 
completing the removal, so far as such filing 
was necessary; and it is also conceded that, 
so far as all questions of citizenship of par- 
ties, the amount involved and the nature of 
the suit, as well as the sufficiency within it- 
self of the appUcation and bond for removal, 
the defendant is within and has complied with 
the act already referred to. But the plaintiff, 
by his motion filed at the June term last past, 
asks to have the case dismissed from this 
court for want of jurisdiction, and to remand 
it to the state court for the reason that the 
application for removal was not made in time 
in the state eourt, inasmuch as a trial was 
had in that court after the passage of the 
act of March 3, 1875, under which the re- 
moval was sought to be made. The defend- 
ant resists the motion, claiming first: that 
the motion to dismiss comes too late, being 
filed at a subsequent term to that in which 
the transcript from the state court was filed; 
and hence that the right to removal, simply 
because the application may not have been 
in time— that not being a jurisdictional ele- 
ment like citizenship or amount— has been 
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waived or lost; and second, that the applica- 
tion was in time within a fair construction 
of the act. The defendant's position, under 
this latter point being that the right of re- 
moval is not wholly lost by a failure to make 
the application at or before the first trial, but 
suspended merely, and if a new trial be 
granted, that the right revives, and may be 
made available by an application at or before 
the term at which the case may be first tried 
after the granting of such new trial; in other 
words, that such granting places both parties 
in the condition they were before the trial, 
and the case stands as if no trial had been 
had, and that an application then made in 
proper time is within the meaning and pur- 
port of the act— one made at or before the 
term at which the case could be first tried— 
and finally, that the trial which occurs and 
deprives a party of the right of removal must 
be a final trial. 

The statement of facts presents for decision 
the questions: 

1st— Was the application for the removal of 
the cause in time? The determination of this 
question involves the construction of the 3d 
section of the "Act to determine the jurisdic- 
tion of the circuit court of -the United States, 
and to regulate the removal of causes from 
state courts; passed March 3, 1875." The 
language of that portion of this section which 
bears upon this proposition is: "That when- 
ever either party, or any one or more of the 
plaintiffs or defendants, entitled to remove 
any suit mentioned in the next preceding sec- 
tion, shall desire to remove such suit from a 
state court to the circuit court of the United 
States, he or they may make, and file a peti- 
tion in such suit in such state court, before 
or at the term at which such cause could be 
fii-st tried, and before the trial thereof." It 
has been held that it made no difference that 
several trials may have been had in a cause, 
if it stood for trial at the time of the passage 
of the act, and that it was removable, if ap- 
plication was made at the first term of the 
court at which it could be tried after such 
passage. Merchants' & Manufacturers' Nat. 
Bank v. Wheeler [Case No. 9,439]; Hoadley 
v. San Francisco [Id. 6,544] ; Andrews v. Gar- 
rett [Id. 375]. If the language of the act of 
1875 was the same as that of the act of 1867 
[14 Stat. 558], we should hold, in accordance 
with the decision of the supreme court in the 
case of Insurance Co. v. Dunn, 19 Wall. t8Q U. 
S.] 214, that although there may have been a 
trial of the cause after the passage of the act, 
a new trial having been granted, it could be 
removed at the first term at which a trial could 
have been had after the new trial had been 
granted; but the language of the two acts is 
entirely different. That of the act of 1867 
is: "At any time before the final hearing or 
trial of the suit." That of 1875 is, "before or 
at the term at which said cause could be first 
tried, and before the trial thereof." The su- 
preme court said the word "final" in the first 
named act, applied as well to the word "trial" 
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as to the word "hearing." This qualifying 
word is left out of the new act, and we, there- 
fore, conclude that congress did not mean 
the final trial. The party having therefore 
proceeded to the trial of his cause without ask- 
ing for its removal, is not at a subsequent 
term, entitled to have it removed, although a 
new trial may have been granted him. 

2d— It. is said, however, that the cause hav- 
ing been removed into this court, and the 
plaintiff having permitted a term of the court 
to pass without objection, has waived his 
right to object to the jurisdiction. We do 
not think so. If the plaintiff had taken any 
steps in the case after its removal into this 
court, he might have waived his right, but 
he did nothing in the cause until he moved 
for its dismissal, whieh was at the next tenn 
after the record had been filed. We do not 
think this was such negligence as would de- 
prive him of the right of objection to the ju- 
risdiction. The cause is, therefore, remand- 
ed to the superior court. 
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YOUNG et al. v. BELL et al. 

[1 Cranch, C. C. 342.] i 

Circuit Court, District of Columbia. July 
Term, 1806. 

Infancy as Defense— Pleading. 

Infancy cannot be given in evidence upon the 
plea of nil debet to an action of debt on a prom- 
issory note in Virginia. The promissory note of 
an infant is voidable, but not void. 

[Cited in Hyer v. Hyatt, Case No. 6,977.] 

Debt on a promissory note. The defend- 
ants [Bell & Wray] pleaded nil debet, and of- 
fered evidence of infancy in support of the 
plea. 

Mr. Youngs, for plaintiff. There is a dif- 
ference between contracts void and voida- 
ble. This note was not void, but voidable. 
If infancy be pleaded, the plaintiff may reply 
that it was given for necessaries. The plain- 
tiff ought to have notice of the defence, that 
he may be prepared to rebut it by evidence of 
necessaries furnished, or that the defendant 
was of age, or that after full age, he acknowl- 
edged the debt. If not pleaded, notice ought 
to be given, as in cases of set-off. It is not a 
defence of which the plaintiff can have 
knowledge, as in the ease of limitations, which 
the eourt has decided cannot be given in evi- 
dence on nil debet. The act of assembly 
(Rev. Code, 36, § 3), has made a note a sub- 
stantive cause of action of debt. 

B 1 . L. Lee and E. J. Lee, contra. The plain- 
tiff must prove his debt. Whatever shows 



i [Reported by Hon. William Cranch, Chief 
Judge.] 
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■there is not a debt is good evidence on this 
plea. A promise of an infant is absolutely 
void. A contract must imply an assent, but 
he cannot assent Mil debet is a good plea 
where there is no debt. 3 Com. Dig. 165; 5 
Com. Dig. 240. Infancy may be given in 
evidence on non assumpsit (Darby y. Boucher, 
1 Salk. 279), although it is otherwise in case 
of a deed (Zouch v. Parsons, 3 Burrows, 1805; 
Whelpdale's Case, 5 Coke, 119). A promise of 
.an infant is as void as a bond of a feme 
covert. It is clear that on non assumpsit it 
may be given in evidence. Gilb. Ev. (Old 
Etf.' 104. There is a difference between non 
est factum and non assumpsit. On the latter 
plea it may be given in evidence. Solemn 
•contracts, which require delivery, are voidable 
only; but simple contracts are void. If plain- 
tiff can show that the note was given for 
necessaries, he may do it on nil debet. The 
general principle is, that infancy may be giv- 
en in evidence on the general issue. 1 Salk. 
,278; Buller, 152; Gilb. Com. PI. 64, 65; 
Loft's Gilb. Ev. 368, 369; 4 Bac. Abr. 61; 1 
•Sid. 51 ; 12 Yin Abr. 76. 

Xoblet Herbert, in reply. In cases of usury 
.and coverture, the instrument is absolutely 
void. But in case of infancy, it is only void- 
able. There is a difference between a note 
and an account. A note reduces the matter 
to a certainty, but an account does not. The 
act of Virginia, also, which gives an action 
•of debt upon a promissory note, makes a dif- 
ference, and puts it on the ground of a spec- 
ialty. The authorities, which say it may be 
given in evidence on the general issue, mean 
in actions of assumpsit, not in actions of debt. 
See Trueman v. Hurst, 1 Term R. 40; Crantz 
v. Gill, 2 Esp. 472; Clare v. Earl of Bedford, 
1 Strange 16S; 13 Vin. Abr. 536; 2 Strange, 
13.01. 

THE COURT, having taken time to consid- 
er, decided (nem. con.) that infancy cannot 
be given in evidence, on the plea of nil debet 
to an action of debt on a promissory note, be- 
ing of opinion that it is not void, but voidable. 
See Hyer v. Hyatt [Case No. 6,977], at Wash- 
ington, December, 1827. 
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YOUNG et al. v. BLACK. 

[1 Cranch, C. C. 432.] i 

Circuit Court, District of Columbia. July. 
Term, 1807. 

Non Joinder op Plaintiff. 

Upon a joint shipment and orders by three 
persons, the master is not liable to an action by 
two of them only, for breach of those orders, un- 
less he has expressly promised to pay them their 
proportion of the damages. 

Assumpsit for disobedience of orders. The 
first count of the declaration stated a cargo 
■shipped jointly by plaintiffs and one Lawra- 
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son, and joint orders from all three, and an 
express promise in writing by the defendant 
to obey those orders; and a breach of the 
orders; and averred that if the defendant 
had obeyed the orders and brought in a car- 
go of salt, the profit of the plaintiffs on the 
sale of that salt would have been fourteen 
hundred and thirty-five dollars; by reason 
whereof the defendant became liable to pay 
that sum to the plaintiffs, and being so lia- 
ble, the defendant, in consideration thereof, 
promised the plaintiffs to pay that sum to 
them on demand. The second count was 
like the first, but upon another breach of 
the orders. The third, was indebitatus as- 
sumpsit for goods sold and delivered. The 
fourth, money had and received. The fifth, 
insimul computasset. 

THE COURT, upon the prayer of Mr. 
Swann, for the defendant, decided (nem. 
con.) that the plaintiffs, Young and Deblois, 
could not recover without evidence of an ex- 
press promise to pay them their proportion 
of the damages for the breaches alleged. 
And that the orders, &c, were not evidence 
of such express promise, nor were they evi- 
dence on either of the three last counts. The 
plaintiffs became nonsuit. 
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YOUNG v. CHIPMAN. 

[Nowhere reported; opinion not now accessi- 
ble.] 
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Judge.] 
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YOUNG et al. v. COLT. 

[2 Blatchf. 373.] i 

Circuit Court, S. D. New York. May 14, 1852. 

INFRINGEMENT OF PATENT — CROSS BlLL FOB DIS- 
COVERY. 

1. A defendant in a suit in equity founded on 
the infringement of a patent, can not, by a 
cross-bill which sets up no color of title in him- 
self, demand a discovery from the plaintiff in 
the original suit as to the source or validity of 
his title. 

[Cited in Stonemetz Printers' Machinery Co. 
v. Brown Folding-Mach. Co., 46 Fed. 852.] 

2. It is essential to a bill of discovery that it 
should set forth a title sufficient to support or 
defend a suit, and pray a discovery pertinent to 
that title and nothing beyond. And, where it 
cannot be sustained as a bill for discovery, it 
cannot be retained for the purpose of relief, un- 
less it makes a case for relief independently of 
the discovery sought. 

[Cited in Home Ins. Co. v. Stanchfield, Case 
No. 6,660.] 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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[Suit by Hiram Young and Edward Leavitt 
against Samuel Colt. Heard on demurrer 
to a cross-bill.] 

Seth P. Staples and Robert Emmet, for 
plaintiffs. 
Edward N. Dickerson, for defendant. 

BETTS, District Judge. The specific 
points presented for adjudication in this ease 
arise on a demurrer to a cross-bill filed by 
the plaintiffs, but the discussion has also in- 
volved an examination of the original bill 
and answer, and it has thus become neces- 
sary to advert to the case made by the en- 
tire pleadings. The original bill was filed 
November 19, 1851, by Colt, as patentee, for 
an injunction and other relief against Young 
and Leavitt, for alleged violations of his pat- 
ent-right. It avers that the patentee, before 
the 25th of February, 1836, invented a new 
and useful improvement in fire-arms, and 
that, on that day, letters patent were duly 
» issued to him for his invention, and that he 
was the first and original inventor thereof. 
On the 28th of October, 1848, he surrendered 
the patent to the commissioner of patents, 
because of a defective claim or description 
of his invention in the specification, and a 
re-issue of the patent was made the same 
day, for the complement of the original term 
of fourteen years. Previous to the expira- 
tion of that term, the patentee applied for 
and obtained, on the 10th of March, 1849, 
from the commissioner of patents, an exten- 
sion of the patent for seven years beyond the 
period of its expiration, and the order for ex- 
tension was duly endorsed on the patent. 
The bill charges that the defendants have 
infringed and violated the patent-right since 
such extension, and continue to infringe and 
violate it. 

On the 26th of December, 1851, the defend- 
ants filed their answer to the bill, denying 
that the patentee was the first and" original 
inventor of the improvement, and that the 
patent was legally re-issued and extended, 
and that the patentee has any interest in 
the patent, and averring that he had sold 
and assigned his entire title and interest 
therein to the Massachusetts Arms Com- 
pany. 

On the same day, the defendants in the 
original bill filed a cross-bill against the pat- 
entee, for discovery and relief. That bill 
seeks from the patentee a discovery of the 
time and place when and where he made 
his discovery and first manufactured any 
fire-arm under the patent, and whether he 
sued any person, during the first term of his 
patent, for infringing it, or made any claim 
against any one therefor. It also demands 
a discovery of the proceedings had in the 
patent office in obtaining an extension of the 
patent, and whether the application was sub- 
mitted to the secretary of war for his opinion 
thereon; and also a discovery of the proceed- 
ings before the commissioner of patents sub- 



sequently to the act of May 27,- 1848 [9 Stat. 
231], and. whether notice of application for 
the extension was published, or was given 
by the patentee to any person. The bill 
further prays that, when the discovery shall 
be made, the court may decree the order ex- 
tending the patent to be inoperative and 
void, and that the patent expired on the 25th 
of February, 1850, and also grant a perpet- 
ual injunction restraining the patentee from 
commencing any action at law or in equity 
for any infringement of the patent since the 
25th of February, 1850; and that the court 
may declare the patent to be void, and may 
order it to be delivered up to be cancelled. 
A prayer for general relief is also appended. 

The defendant files a general demurrer to- 
this bill. 

Upon the averments of the original bill, the 
plaintiff therein has clearly a prima-facie ti- 
tle to the thing patented, and the legal pre- 
sumption in his favor is, that he had com- 
plied with all the requirements of law which 
are necessary to render his title complete. 
Phil. Pat. 407; Webst Pat Cas. 129; Cur. 
Pat. §§ 30, 39; Philadelphia & T. K. Co. v. 
Stimpson, 14 Pet. [39 U. S.] 448. 

The answer of the defendants to the original 
bill denies that the patentee is the first in- 
ventor or has acquired a valid patent. This 
answer will enable them to disprove any title 
or right of the plaintiff under the grant, or 
compel him to support it by evidence aliunde 
the patent. The scope and design of the 
cross-bill is to make that defence by means of 
evidence extracted from the patentee, and the 
demurrer interposed to that bill raises the 
question, whether the defendants in the orig- 
inal suit have a legal right to demand dis- 
closures from the patentee which might show 
that he had no valid title to his patent. 

It is to be remarked, that the defendants in. 
the original suit do not take their defence in 
their answer, or file their cross-bill, under 
any color of title. They neither claim to be 
prior inventors or to hold by assignment the 
elder right of any other person. If not naked 
intruders or trespassers upon the possession 
of the patentee, they stand upon no higher 
ground than the allegation that the grant of 
the government to him is void, and they pre- 
sent this bill to support that assertion. This 
is engrafting a novel function upon the office 
of a cross-bill. 

The broad principle upon which a cross-bill 
is allowed is, that equity should give suitors 
a common advantage in its processes. As it 
compels a defendant to make disclosures and 
discoveries under oath, to aid an action 
against him, so should it secure mutuality in 
this privilege, by allowing a defendant to be- 
come a plaintiff and compel his adversary, in 
particular cases, to make disclosures and dis- 
coveries of matters within his knowledge that 
are serviceable to the defence. The parties, 
to that end, alternate places, in order that 
each may have the same use of the powers of 
the court for the same object. A cross-bill, 
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as its name imports, goes no further than to 
give the party filing it the reciprocal right 
enjoyed by the complainant in the original 
bill, in respect to their mutual title or inter- 
est in the subject-matter of the suit: Story, 
Eq. n. §§ 389, 390. 

The "English and American authorities are 
clear and nearly invariable in respect to the 
legitimate office of a bill of discovery. It is 
essential to a valid bill of discovery that it set 
forth a title in the party which is sufficient to 
support or defend a suit, and that it pray a 
discovery pertinent to that title and nothing 
beyond. Story, Eq. PL §§ 317-320; 2 Story, 
Eq. Jur. § 1490; Wig. Dis. 15; Phillips v. 
Prevost, 4 Johns. Ch. 203; Van Kleeck v. Re- 
formed Dutch Church, 6 Paige, 600; s. c, in 
error, 20 Wend. 457. I find but one case 
(Adams v. Porter, 1 Cush. 170) in which a 
disposition is indicated to extend to a plain- 
tiff in a cross-bill a wider privilege. That case 
might seem to authorize such plaintiff to 
place, in effect, the defendant on the stand, 
and examine him as to all matters applicable 
to the defence. But the same court, in a sub- 
sequent case (Haskell v. Haskell, 3 Cush. 
540), concedes that the general principles of 
equity law would not favor such a rule, if it 
is declared in that decision. 

Considering the cross-bill in this case as a 
bill of discovery, the defect is vital to it, that 
it rests on no title in the parties filing it, ei- 
ther in common with or hostile to the pat- 
entee. It is contrary to all principles of 
equity pleading, to permit a party who has no 
right himself to a subject-matter in dispute, 
to subject the one who shows a prima-facie 
title to it to interrogatories as to the source 
or validity of that title. Bills framed on that 
ground are always rejected as fishing, or as 
attempts to pry into an adversary's title, and 
as transcending the privilege granted to a 
suitor to draw from his adversary facts tend- 
ing to support his own title. It is sufficient 
to refer to the elementary books, in which this 
doctrine is stated and amply supported by au- 
thority. Har. Ch. Prac. 115; Mitf. Eq. PI. 
189, 100; Coop. Eq. PI. 58; Wig. Disc. 90, 93, 
99; Hare, Disc. 196, 197; Story, Eq. PI. §§ 
324, 571; 2 Story, Eq. Jur. § 1490; Macn. 
Sel. Cas. 10; 58 Law Lib. 24. An article in 
13 London Jurist, 52, gives a learned and 
able exposition of the late English cases on 
the subject. 

As the defence which the cross-bill is de- 
signed to maintain has relation to the weak- 
ness of the plaintiff's title, and not at all to 
any title set up on the part of the defendants, 
it cannot be sustained as a bill of discovery. 
But it is contended that, as the bill prays re- 
lief as well as discovery, it will be retained 
for the purpose of relief, although the dis- 



covery be denied. This may undoubtedly be 
so in cases where the bill makes a ease for 
relief independently, of the discovery sought 
for. But, in the present ease, the relief asked 
is to be a consequence of the discovery. The 
specific relief prayed for is a perpetual in- 
junction against the patentee and his assigns 
from bringing any suits in equity or at law 
for .infringements of the patent, and a decree 
declaring the patent void and that it be deliv- 
ered up to be cancelled. An injunction 
against the patentee is also prayed, restrain- 
ing him from continuing suits he has already 
commenced in the District of Golumbia, 
against the defendants, for violating the pat- 
ent. General relief is also prayed, but the 
counsel for the defendants admitted on the 
argument that they could point out no other 
relief appropriate to their case than what the 
bill specifies. 

Without discussing the question of the com- 
petency of the court to give the description of 
relief sought for by the bill, in protection of 
a party who shows a title to the patent-right 
in himself, I think that the principle upon 
which the first point is decided must also gov- 
ern these demands in the cross-bill, and that, 
as the plaintiffs therein do not set up any 
color of right or title in themselves to the 
patented invention, and seek to defend them- 
selves against the action of the patentee for 
infringement of his patent, only by evidence 
to be extracted from him showing the weak- 
ness of his title, they are not entitled to any 
injunction or interference of the court in 
their behalf, the supposed evidence to sup- 
port that claim being denied them by the 
court. Their equity upon their bill is, that 
the patentee will discover, in his answer to 
the bill, that he has no valid patent, and that 
that evidence, when given, will entitle them 
to be relieved of all suits and prosecutions in 
his behalf. The court, having "denied their 
right to the evidence, the supposed equity to 
flow from it has no legal existence and affords 
no cause for upholding the bill. 

The other claim, that this court shall enjoin 
the patentee from bringing actions against 
any parties whomsoever, and direct the pat- 
ent to be cancelled, does not seem to be a 
ground of equity upon which the plaintiffs in 
the cross-bill can demand the interposition of 
the court. They have no authority to bring 
the bill for any other matter than what is 
connected with their individual rights and in- 
terests. 

The demurrer must be allowed, with costs. 

[For other cases involving this patent, see 
Cases Nos. 3,030 and 3,032.] 
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YOUNG et al. v. GUSHING et al. 

[4 Biss. 456.] i 

Circuit Court, N. D. Illinois. July, 1865. 

Decree— Peksons not Parties. 

1. This court will not make a decree the exe- 
cution of which would affect the right of a par- 
ty not before it, or throw a cloud upon his title. 

[Cited in Beasley v. Shively, 20 Or. 508, 26 
Pac. 847.] 

2. If such absent party is a necessary party 
for a final decree^ the bill should be dismissed 
without prejudice. 

[Cited in Beasley v. Shively, 20 Or. 508, 26 
Pac. 847.] 

In equity. 

DRUMMOND, District Judge. The facts, 
so far as they are material to the decision of 
the questions in this case, are substantially 
these: A man by the name of Adams was 
indebted to the plaintiffs in the sum of about 
$1,800. Cushing, one of the defendants, was 
indebted to Adams in the sum of about §1,600, 
and to secure a note given for the indebted- 
ness Cushing had executed a mortgage or 
deed of trust on the property in controversy. 
The plaintiffs demanding some kind of secu- 
rity from Adams, he transferred, to them as 
collateral security the note of Gushing to him, 
and the mortgage or deed of trust The note 
was indorsed in blank. No assignment was 
made upon the mortgage or deed of trust. 
It was simply turned over to the agent of the 
plaintiffs. The mortgage or deed of trust of 
Cushing to Adams was upon the record and he 
appeared to be the owner of the property as 
mortgagee. Adams was financially involved, 
suits were pressing against him in this court, 
and among the judgments recovered was one 
in favor of one Edgerton. The note of Cush- 
ing to Adams not having been paid at ma- 
turity, Cushing" transferred his equity of re- 
demption to Adams. 

Adams seems to have acted in bad faith 
toward the plaintiffs. He should not have 
taken the assignment of the equity of redemp- 
tion, but it should have been made to the 
plaintiffs or to their agent for their benefit, 
but a deed of the equity of redemption of the 
interest of Cushing was, in fact, made to 
Adams, and the indebtedness of Cushing to 
Adams was considered as at an end. In 
other words, by the transfer of the equity of 
redemption Cushing extinguished, or intended 
to extinguish, the note of §1,600 which he 
owed to Adams, but which in fact was in the 
hands of the agent of plaintiffs. 

There would have been no trouble in this 
matter if there had not been rights of third 
parties intervening, as judgment creditors. 
This assignment of the equity of redemption 
was made by Cushing to Adams after a levy 
was made under the judgment of Edgerton, 
but before a sale of the property covered by 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



the deed of trust or mortgage, as the property 
of Adams the mortgagee, and after the trans- 
fer of the equity of redemption Adams was, 
of course, upon the record, apparently the sole 
owner of all the interest. 

Air. Strain of La Salle, as the attorney of 
the plaintiffs, held the note and deed "of trust 
of Cushing. They were not given up, how- 
ever. After this, proceedings took place in a 
suit against Edgerton (.he being of the opin- 
ion that the security which he had for the 
plaintiffs was gone in consequence of the non- 
recording of any assignment from Adams to 
the plaintiffs). Arrangements were made by 
which security was obtained for the indebted- 
ness. A quarter section of land in the mili- 
tary tract was turned over to him, and conse- 
quently, when Adams could not make the 
payment of the note to the plaintiffs, a deed 
was made to one of the plaintiffs. 

The question is, whether, upon this bill filed 
to foreclose substantially this mortgage or 
deed of trust on the part of the plaintiffs, ob- 
tained by virtue of this transfer to them or 
to their agent, the court can make a decree 
without the presence of Edgerton and without 
affecting his interest. Edgerton was original- 
ly made a party. Afterward the suit was 
dismissed as to him, and it is now sought to 
obtain a decree by which their rights may be 
enforced without affecting the rights of Edger- 
ton. 

It is claimed that Adams has refused to ex- 
ecute the trust. He held the property as a 
trustee of the assignee, and it is insisted that 
he should enforce the trust by sale of the 
property, and not being willing to do it, that 
he should be removed from the position and 
another appointed, and that the trustee be di- 
rected to go on and sell the property and to 
leave Edgerton with whatever legal or equita- 
ble rights he may have under his judgment 
and sale. If the court could do this upon prin- 
ciples of equity there would be no objection, 
but I do not think that it can be done. 

It was not necessary to come into this court 
with this ease. The party might have gone into 
the state court, and he might have brought 
in all the parties who are non-residents, and a 
decree have been rendered. Edgerton being 
a non-resident and there being no way by 
which we can bring him into court by publi- 
cation, he not voluntarily appearing, of course 
we can make no decree affecting his interest 
which would be binding upon him. Neither 
can we properly make any decree in this court 
in which he is not a party which would affect 
his interests. If this court should go on and 
remove Mr. Adams, and appoint another trus- 
tee, and direct the property to be sold, and he 
should sell it and a deed should be made to the 
purchaser, would it not affect the interest of 
Mr. Edgerton? Certainly. It would, to say 
the least, throw a cloud upon his title, and 
raise a controversy at once in the mind of any 
one who was called upon to investigate his 
title as to where the title actually was. He 
holds by virtue of a purchase under the judg- 
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ment and execution against Adams the mort- 
gagee of the property. Now, by our law the 
rights of mortgagees can be sold as -well as 
of mortgagors. On the record Adams was the 
owner as mortgagee of the property. The 
judgment creditors had a right to sell that 
interest, whatever it might be. It was sold 
and he became the purchaser. Now we cannot 
make any decree which will affect his interest 
without making him a party. He is not a 
party, and cannot, without service or appear- 
ance, be made a party in this court. There- 
fore, the bill will have to be dismissed, but 
without prejudice. 



YOUNG (DADE v.). See Case No. 3,534. 

Case No. 18,157. 

YOUNG et al. v. DAVIDSON. 
[5 Cranch, C. 0. 515.] i 

Circuit Court, District of Columbia. Nov. 

Term, 1838. 

Taking op Deposition — Notice. 

In taking a deposition under the 30th section 
of the judiciary act of 1789 [1 Stat. 88], the no- 
tice must be given by the magistrate before 
whom the deposition is to be taken; a notice 
given by the party is not sufficient. 

Assumpsit [by John M. Young and others 
against John Davidson] for work and labor. 

Upon the trial, R. J. Brent, the plaintiffs' 
counsel, offered to read in evidence to the jury 
the deposition of one F. A. Russell, taken de 
bene esse, before the mayor of Washington. 

Mr. Marbury, for defendant, objected that 
the notice to the defendant was given by the 
plaintiffs, and not by the magistrate, as re- 
quired by the act of congress of September 
24, 1789, § 30 (1 Stat. 88). 

THE COURT (THRUSTON, Circuit Judge, 
absent) for that reason rejected the deposi- 
tion. 



YOUNG (DECATUR v.). See Case No. 3,- 
722. 

YOUNG (DENEALE v.). See Cases Nos. 3,- 
785 and 3,786. 

YOUNG (GRUNDY v.). See Cases Nos. 5,- 
850 and 5,851. 



Case No. 18,158. 

YOUNG v. HOOVER. 

[4 Cranch, O. C. 187.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1831. 

Pound-Breach— Justification. 

If cattle be impounded for damage feasant, 
the badness of the plaintiff's fence is no justifi- 
cation of pound-breach, but may be given in evi- 
dence in mitigation of damages. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Trespass and pound-breach [by Edward D. 
Young against Peter Hoover]. 

Mr. Marbury, for defendant, offered evi- 
dence of the plaintiff's bad fence in justifi- 
cation. 

Mr. Redin, contra, contended that it was 
no justification of the pound-breach, and cit- 
ed Bradb. Dis. 2S7; Cotsworth v. Bettison," 
1 Salk. 247; Lindon v. Hooper, Cowp. 414; 
1 Rolle, Abr. 674, pis. 1, 5; Co. Litt. 47b; 
and Lat. Just. 135. 

Mr. Marbury, in reply. If the distress be 
unlawful, the owner may take them out of 
pound if it be not locked, only latched, so 
as no violence be used. Com. Dig. tit "Dis- 
tress," d. 2, p. 500. 

THE COURT (nem. con.) said that the 
want of a sufficient fence was not a justifi- 
cation of breaking the pound, but may be 
given in evidence in mitigation of damages; 
the court having before permitted the plain- 
tiff to give evidence of the actual damage 
done by the cattle in the plaintiff's garden 
in aggravation of damages. 
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Case No. 18,159. 

YOUNG v. JONES et al. 

[3 Hughes, 274.]i 

Circuit Court, E. D. Virginia. Eeb. 18, 1879. 

Fjrm Trademark— Rights of Partner. 

The exclusive right to use the trademark of 
a firm does not pass to any member of the firm 
by mere implication; but such member may 
use it, provided he do so in a manner not to de- 
ceive the public. 

Injunction against use of a trademark. 

HUGHES, District Judge. A bill was filed 
by the plaintiff on the loth of January last, 
complaining of a violation of his trademark 
by the defendants, and making a case for a 
temporary restraining order under section 
718 of the -Revised Statutes; and the order 
was given, to stand until the 12th instant. 
A rule was given against the complainant, 
returnable on the 12th instant, which is now 
heard. The defendant files his answer and 
affidavits. The complainant files affidavits, 
and the case is heard on the defendants' mo- 
tion to dissolve the temporary restraining or- 
der, and on the complainant's motion for a 
preliminary injunction until the cause shall 
be finally heard on plenary proofs. Smith, 
Snyder & Co. was a firm which established 
a valuable European reputation for a certain 
manufacture of sumac and bark, and their 
brand became valuable as a trademark. 
They were succeeded by the firm of Jones, 
Snyder & Young, which acquired an exclu- 
sive right to their trademark or brand, 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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"Smith, Snyder & Co." The firm of Jones, 
Snyder & Young was composed in part of 
the firm of Jones, Bros. & Co., which was 
engaged in another business. This latter 
firm became insolvent, and went into bank- 
ruptcy. Previously to doing so, and in con- 
templation thereof, and by consent of all 
parties concerned, this firm of Jones, Bros. 
& Co. sold to N. J. Young, senior member of 
the firm of Jones, Snyder & Young, "all their 
right, title, interest, property, claim, and 
demand in or to the assets of the firm- of 
Jones, Snyder & Young, as set forth in an 
itemized schedule" annexed to the assign- 
ment. This schedule contained a list of prop- 
erty and shipments of the firm, and did not 
enumerate either the good will or trademark, 
either of the firm of Jones, Snyder & Young, 
or of the original firm of Smith, Snyder 
& Co. 

The question in this case is, whether the 
name and business of the firm was an asset 
of Jones, Snyder & Young. The interests of 
trademark and goodwill are omitted from 
express mention in this or any oral contract 
which accompanied the assignment to Young 
of the effeets of Jones, Snyder & Co. It is 
well-settled law that upon the dissolution 
of a partnership each partner has a right, in 
the absence of stipulation to the contrary, 
to use the name and style of the partnership 
in any way consistent with the facts of their 
business which does not have the effect of 
deceiving the public. He may say successor 
to the late firm, and may make like repre- 
sentations. In the absence of express stipu- 
lations each partner may use the goodwill of 
the former partnership. It is also held that 
rights in the trademark are analogous to 
rights in the goodwill of a partnership. In 
the absence of express stipulation at the time 
of dissolution, each partner may go on and 
use the trademark of the firm. This right 
does not pass inferentially under a general 
assignment; but is like a man's skill in any 
kind of pursuit, it remains with him. See 
for this principle Banks v. Gibson, 11 Jur. 
(N. S.) 6S0. It has been a matter of some 
debate and contrariety of decision by the 
courts, whether one surviving partner after 
the death of the other succeeds to the good- 
will of the firm; the better opinion now be- 
ing that he does not. Hammond v. Douglas, 
5 Ves. 539. Even where the goodwill of a 
prosperous business of eight years' duration 
has been sold by its proprietor along with 
the lease of the premises, and all the stock, 
wagons, and fixtures used in the business, 
which consisted of "Howe's Bakery," it was 
held in a leading case that the vendee' had 
not the right to use the name "Howe" of the 
vendor, that not having been expressly men- 
tioned in the contract of sale. Howe v. 
Searing, 10 Abb. Prae. 264; Colly. Partn. (last 
Ed.) 236; 2 Kent, Comm. 372, notes. On the 
want of right in the complainant, and not on 
the title to the trademark of the defendants, 
the injunction must be dissolved. 
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YOUNG v. LIPPMAN et^ al. 

[9 Blatchf. 277; 5 Fish. Pat. Cas. 230; 2 O. 
G. 249, 342.] i 

Circuit Court, S. D. New York. Jan. 2, and 
March 29, 1S12. 

INFHINGEMENT OF PATENT— HOOP SKINTS— APPLI- 
CATION fou Injunction— Effect of 
Affidavits. 

1. The claim of the letters patent granted to 
Thomas B. De Forest and Thomas S. Gilbert, 
February 18th, 1868, for "an "improvement in 
springs for hoop-skirts,'* "namely, "a skirt-hoop, 
formed by enclosing one or more wires within a 
covering, which not only envelopes and protects 
the wire, but forms an edge, A, or connection, 
B, substantially as and for the purposes speci- 
fied," is a claim to such a skirt-hoop as is de- 
scribed, as an article of manufacture — a skirt- 
hoop capable of use m making what is known 
as a hoop-skirt. 

2. The invention in the patent is limited to a 
skirt-wire made by folding the fabric over one 
or more wires, and securing it by sizing or glue 
and pressure, so as to thus enclose the wire or 
wires in a covering, and leave an edge of the 
fabric on the one wire, or a connection, formed 
by the fabric, between the two wires, so as to 
admit of attaching the skirt-wire to vertical 
tapes, in making a hoop-skirt. 

3. The securing the fabric by gluing it, or 
using other equivalent adhesive substance, in 
contradistinction to securing the fabric, to form 
the enclosure, by weaving around the wires, or 
weaving pockets, in which to insert the wires, 
being cheaper, and an improvement in the trade, 
and useful, is, if new, patentable, the resulting 
fabric being a different article from one form- 
ed by weaving. 

4. An article of dress, called a "bustle," con- 
taining wire hoops, each of which is a skirt- 
hoop, formed by enclosing, by means of glue or 
sizing and pressure, two wires within a covering, 
which not only envelopes and protects the wires, 
but forms a connection between them, so that, 
while the wires are confined to their proper 
places within the covering, the wire hoop or 
spring has the appearance of being made from 
a much broader wire than it in reality is, and 
may be secured to the vertical tape by means of 
a metallic fastening passing through the verti- 
cal tape and the material covering the spring, is, 
substantially, a hoop-skirt, of a diminished size, 
and the making and selling of such bustles is an 
infringement of said patent. 

5. The ownership of a right to manufacture 
covered wire for springs for skirts, under a pat- 
ent granted to John T. Loft, JIarch 13th, 1860, 
for an "improved machine for covering the 
springs of skeleton skirts," confers no right, as 
against the De Forest and Gilbert patent, to 
make, under the Loft patent, the covered wire 
contained in such bustle. 

6. Although such covered wire may be made 
by means of the machinery described in the Loft 
patent, no such wire or skirt-hoop is described 
or shown in the Loft patent, nor is the apparatus 
of that patent one which necessarily produces 
nothing else but such wire or skirt-hoop. 

7. In oposition to a motion for an injunction, 
a general allegation, by affidavit, on information 
and belief, that the thing patented existed be- 
fore, without disclosing the particulars of the in- 
formation leading to the belief, is insufficient. 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. 
The syllabus and opinion are from 9 Blatchf. 
277, and the statement is from 5 Fish. Pat. 
Cas. 230.] 
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8. The fact that the plaintiff is infringing the 
Loft patent, by using the Loft apparatus to 
make skirt-hoops, is no ground for refusing an 
injunction against the defendant, restraining 
him from infringing the plaintiff's patent. 

9. A separate affidavit, hy the plaintiff, of his 
belief that the patentees were the original and 
first inventors of the thing patented, dispensed 
with, the bill having in it such an averment, 
and having been sworn to eleven days before 
it was filed and notice of application, on it, for 
the injunction, was given. 

[Cited in Consolidated Brake-Shoe Co. v. De- 
troit Steel & Spring Co., 47 Fed. 895.] 

10. A provisional injunction was dissolved, on 
evidence showing the prior existence, in the 
United States, of the sldrt-wire of the patent, 
specimens of the thing known before being pro- 
duced. 

[This was a bill in equity by Alexander K. 
Young against Philip Lippman and Clara 
Seligman. 

[Motion for provisional injunction. Suit 
brought upon letters patent No. 74,672 for an 
"improvement in springs for hoop-skirts," 
granted to Thomas B. De Forest and Thom- 
as S. Gilbert, February 18, 186S, and assign- 
ed to complainant. 

[The nature of the invention is sufficiently 
stated in the opinion, and is further illustrat- 
ed in the accompanying engraving, in which 
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the black portions of the two side, figures 
represent tne flat wire, and the shaded por- 
tions the folded fabric. These views are 
greatly enlarged, the middle figure repre- 
senting two of the complete springs applied 
to a portion of one of the tapes.] 2 

■Edward N. Dickerson, for plaintiff. 
John B. Staples, for defendants. 

BLATCHFORD, District Judge. This is 
a motion for a provisional injunction, found- 
ed on letters patent granted February 18th, 
1868, to Thomas B. De Forest and Thomas 
S. Gilbert, for an "improvement in springs 
for hoop-skirts," and now owned by the 
plaintiff. The specification states that the 
inventors have invented "a new improve- 
ment in the manufacture of hoop-skirts." 
There are three figures of drawings annexed 
to the specification. Figure 1 is a front 
view of one of the vertical tapes, with three 
springs attached. Figure 2 is a section of 
one of the springs, enlarged. Figure 3 is a 
like, section, of a different construction. The 
specification says: "This invention relates to 
an improvement in the manufacture of 

2 [From 5 Fish. Pat. Cas. 230.] 
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springs attached to vertical tapes, and well 
known as hoop-skirts, the object being to 
produce a lighter and cheaper skirt than has 
heretofore been done; and the invention con- 
sists in enclosing one or more flat elastic 
wires in a covering, the said covering being, 
when sized, folded and pressed, of greater 
width than the spring, so that, while it con- 
fines the spring to its proper position within 
the covering, it gives to the spring the ap- 
pearance of being made from a much broad- 
er wire than it in reality is, and admits of 
securing the spring to the vertical tape by 
means of a metallic fastening passing 
through both the vertical tape and the mate- 
rial covering the spring. * * * In Fig. 
2, we represent the spring as two flat wires 
enclosed within the same covering, the wires 
being denoted in black. "Various devices 
may be employed in covering the two wires. 
One, and, we think, practically, the best, is 
to take a narrow strip of fabric, sufficient 
in width to surround the two wires, and 
form the space between the two. Then, 
the two wires, with the fabric, are drawn 
through an apparatus prepared for the 
purpose, the fabric being sized with any 
adhesive material, and the wires sustained 
equidistant from each other, the apparatus 
folding the fabric over the wires, and press- 
ing it down into the space between, the 
sizing being sufficient, or, other sizing being « 
added, so that, when thoroughly dried, the 
•wires will be sustained at their given dis- 
tances from each other, one wire at each 
edge of the folded fabric. The wires may 
be very light, and the fabric equally light, 
and, when completed, the article has the ap- 
pearance of a broad spring. Instead of the 
two springs, as seen in Fig. 2, a single spring 
may be inserted, as in Fig. 3, and the fabric 
guided and folded so as to leave an edge, A, 
of fabric upon the spring, as denoted in said 
Fig. 3. This folded edge, being sized and 
pressed, secures the wire in its position in 
like manner as first described, and gives the 
like appearance of a broad spring, the sizing 
in all eases being sufficient to sustain that 
portion of the fabric at the edge of the wire, 
or between the wires; or, if preferred, and 
to give more material at the- edge, a single 
spring may be inserted at one edge, and a 
cord at the other edge. To construct a 
skirt from springs thus formed, pass the 
springs, B, through the pocket in the verti- 
cal tape, G, in the usual manner, then insert 
an eyelet, or other suitable metallic fasten- 
ing, through the vertical tape, and through 
the fabric of the covering of the spring, as 
denoted in Fig. 1, and this may be done on 
the former, and the same means which se- 
cure the springs in the vertical tape may 
also lock the two ends of the spring within 
the pocket of the tape. A skirt constructed 
in this manner has every appearance of a 
strong spring, but is much lighter than the 
ordinary skirts, as the wire employed for 
the spring may be much lighter than that 
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used in the ordinary manner, and the man- 
ner of attaching the parts together is of the 
strongest possible character. Other wires 
may he added, to increase the width, but 
forming a space in like manner between 
each two. "We do not wish to be understood 
as broadly claiming the introduction of two 
or more springs into a fabric, as such is not 
new; but, in cases when it has been done, 
the fabric has been first formed into pockets 
for the reception of the springs, and the 
springs themselves covered separately and 
independent of the said pockets. This ar- 
rangement is seen in several well-known 
patents for the whole or lower portions of 
a skirt. It will be observed, that we do 
not in any way form a pocket in the fabric, 
the covering being simply a folded fabric, 
the folds being secured by strong sizing and 
pressed hard together." The claim is in 
these words: "A skirt-hoop, formed by en- 
closing one or more wires within a covering, 
which not only envelopes and protects the 
wire, but forms an edge, A, or connection, B, 
substantially as and for the purposes speci- 
fied." 

The allegation of infringement, in the bill, 
is, that the defendants are making and sell- 
ing springs for hoop-skirts, precisely the 
same as those described in the plaintiffs pat- 
ent. The evidence of infringement is, that 
the defendants have sold an article of dress 
called a "bustle," containing hoop-skirt wire 
made substantially in the manner described 
in the patent, and that the defendant Lipp- 
man has been vending such hoop-skirt wire. 
The making and selling of the bustle is not 
denied, and a specimen is produced, which 
contains wire hoops made in the manner 
described in the patent. Each hoop, in fact, 
is a skirt-hoop, formed ~by enclosing, by 
means of glue or sizing and pressure, two 
wires within a covering, which not only en- 
velopes and protects the wires, but forms 
a connection between them, substantially as 
and for the purposes set forth in the speci- 
fication of the plaintiff's patent. 

There can he no doubt thac the claim of the 
patent is for such a skirt-hoop as is described, 
as an article of manufacture— a skirt-hoop ca- 
pable of use in making what is known as a 
hoop-skirt. The bustle referred to is sub- 
stantially a hoop-skirt, of a diminished size. 

The defendants set up, in defence, that the 
defendant Lippman is the owner of the right 
to manufacture covered wire for springs for 
skirts, under letters patent granted to John T. 
Loft, March 13th, 1860, for an "improved ma- 
chine for covering the springs of skeleton 
skirts," and that he is making, under that 
patent, covered wire such as is contained in 
the bustle referred to. The specification of 
the Loft patent describes a machine for cover- 
ing, in a continuous manner, the springs for 
hoop-skirts with any textile or other suita- 
ble fabric, the invention consisting in the 
use of glue or cement, distributing rollers, 
cutters, guides, folders, and drawing and 



pressure rollers, substantially as described in 
such specification, whereby the desired end is 
attained. The machine is intended to take 
the place of machines for weaving or braid- 
ing the covering around the wires of which 
the hoops are made. It describes and claims 
the covering of wires or springs for hoop- 
skirts, hj passing the same, in connection 
with strips or covers of suitable fabric, hav- 
ing, a suitable glue, cement or adhesive sub- 
stance applied to them, through folders and 
between drawing and pressure rollers, ar- 
ranged to operate substantially as and for the 
purpose set forth. There is no description or 
representation of any such skirt-hoop as the 
plaintiff's. The only wire or skirt-hoop 
shown or described is one in which the fab- 
ric merely encloses or covers the wire, so as 
to envelop and protect it, and does not, as in 
the plaintiff's hoop, also form an edge to 
a single wire, or a connection between two 
wires, for the purpose shown in the plaintiff's 
specification. There is no suggestion, in the 
Loft specification, of the construction of such 
an article as the plaintiff's skirt-hoop. It 
may very well be, that the Loft machine is 
capable, either with or without modification, 
of being used to manufacture the plaintiff's 
skirt-hoop. The specification of the plain- 
tiff's patent speaks of making his skirt-hoop 
by drawing it through a proper apparatus; 
but the mere fact of the prior existence of 
such apparatus shows no want of novelty in 
the invention covered by such patent The 
novelty of such invention would not have been 
affected even if the plaintiff's patent had 
stated that the new skirt-hoop was to be 
made by the use of the 'Loft apparatus. Such 
apparatus is not one which necessarily pro- 
duces nothing else but the plaintiff's skirt- 
hoop. This is shown by the fact that, as 
described and represented in the Loft patent, 
it does not produce the plaintiff's skirt-hoop, 
or anything having its characteristics. 

The defendant Lippman, in an affidavit 
states, that he is informed and believes, that, 
long before the date of the plaintiff's patent, 
and before the alleged invention of De Forest 
and Gilbert, covered wire, with spaces of the 
covering fabric between or on the outside of 
the wire, was known and used publicly for 
various purposes, and was an article well 
known and used and sold. This general al- 
legation, on information and belief, amounts 
to nothing. If the defendant has any infor- 
mation to the effect stated, sufficient to war- 
rant a belief in the truth of what is stated, 
he is bound to disclose it for the judgment 
of the court if it is to be of any avail to him. 
He cannot swear to the conclusion and with- 
hold the particulars of the information. 

The fact that the plaintiff does not or can- 
not make his hoop without using the appara- 
tus covered by the Loft patent, as is urged,, 
cannot affect the questions involved in this 
motion. It may "be that the plaintiff is in- 
fringing the Loft patent, while the defend- 
ants are infringing the plaintiff's patent, and 
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that neither can make the plaintiff's hoop 
without using what is covered by both of the 
patents. But the case of each must he treat- 
ed separately, on its merits, when presented. 

It is objected, that the application for the 
injunction is not accompanied by an affidavit 
of the plaintiff, that he believes that De For- 
est and Gilbert were the original and first 
inventors of the thing patented. The bill, 
however, which was sworn to on the 13th of 
November, 1871, and filed on the 24th of 
November, avers that De Forest and Gilbert 
were the first and original inventors of the 
improvement for which the patent was is- 
sued. On the filing of the bill, notice of the 
application, founded on the bill, for the in- 
junction, was given for the 2d of December. 
Under such circumstances, no separate affida- 
vit is necessary. Sullivan v. Redfield [Case 
No. 13,597]. 

An injunction must be granted, as prayed 
for in the bill. 

After the granting of the injunction, in 
January, 1872, a motion was made, in March, 
1872, to dissolve it, on matters not presented 
on the original motion. 

BLATOHFORD, District Judge. I do not 
regard anything adduced by the defendants 
against the novelty of the invention covered 
by the plaintiff's patent, as of any impor- 
tance, except the skirt wires brought from 
England by Marcus Berliner, in 1865. The 
invention in the patent" is limited to a skirt 
wire made by folding the fabric over one or 
more wires, and securing it by sizing or glue 
and pressure, so as to thus enclose the wire 
or wires in a covering, and leave an edge of 
the fabric on the one wire, or a connection 
formed i>y the fabric between two wires, so 
as to admit of attaching the skirt wire to 
vertical tapes, in making a hoop skirt This 
securing the fabric by gluing it, or using other 
equivalent adhesive substance, is in contra- 
distinction to securing the fabric, to form the 
enclosure, by weaving around the wires, or 
weaving pockets, in which to insert the wires. 
It is in evidence, that the manufacture by 
folding and gluing is cheaper than that by 
weaving. It is an improvement in the trade, 
and useful, and, if new, patentable. The re- 
sulting fabric is a different article from one 
formed by weaving. 

The article brought from England by Ber- 
liner In 1865, if his affidavit is true, and not 
a fabrication, and if the specimens which he 
produces, as the identical articles he brought 
from England in 1865, are not fabricated for 
this occasion, Is the same thing as the skirt 
wire of the patent, made of a folded fabric, 
glued and pressed, over two or more wires, 
and with the connection of fabric between two 
wires. If his affidavit and these specimens 
had been presented on the original motion for 
injunction, I should not have deemed it prop- 
er to grant the injunction; and I think they 
must now avail to throw such doubt over the 
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question of the novelty of the invention, as to 
entitle the defendants to have the injunction 
dissolved, leaving it to the plaintiff to proceed 
to proofs for final hearing. 



Case No. 18,161. 

YOUNG v. MANDEVILLE. 

[2 Oraneh, O. O. 444.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1823. 

Suit on Administration Bond. 

An action will not lie against the sureties in 
an administration bond until a devastavit has 
been established in a suit against the adminis- 
trator. 

Debt [by R. Young, Judge, etc.] against 
the sureties in the administration bond of 
John Mandeville, administrator of Jonathan 
Mandeville. The breach assigned was, that 
the administrator had failed to pay to one 
Joseph Janney $111.94, and $26.86, due from 
the intestate, for which a judgment had 
been obtained in this eourt by the said Jo- 
seph against the said administrator. 

Mr. Taylor, for defendant, demurred to the 
replication in which the breach was assign- 
ed, and contended that no action would lie 
against the sureties in the administration 
bond until a devastavit has been established 
against the administrator in a separate suit 
against him, as this court decided in the case 
of Gilpin v. Cranaell [Case No. 5,449], at No- 
vember term, 1812. 

Mr. Swann, for plaintiff, admitted the law 
to be so, according to the decisions in Vir- 
ginia; but this court is not bound by those 
decisions. 

THE COURT rendered judgment upon the 
demurrerj for the defendant, at May term, 
1S24. 



Case Wo. 18,162. 

YOUNG v. MARINE INS. CO. 

[1 Cranch, C. C. 238.] i 

Circuit Court, District of Columbia. June 
Term, 1805. 

Qualifications of Jcrors. 

The qualifications of jurors in this court must 
be the same as in the county courts of Virginia. 
[Cited in brief in First Nat. Bank v. Town 
of Mount Tabor, 52 Vt 92.] 

[Action by James Young against the Ma- 
rine Insurance Company of Alexandria.] 

It was yesterday decided (Cranch, Circuit 
Judge, absent) that the qualifications of ju- 
rors in this court shall be such as are re- 
quired for jurors in the county courts of Vir- 
ginia; and not those required for jurors in 
the district courts of Virginia. Jurymen 
therefore need not hold a freehold estate, 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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but must possess personal property to the 
value of 150 dollars; but see U. S. v. John- 
ston [Case No. 15,490]. 



Case No. 18,163. 

YOUNG t. MARINE INS. CO. 

[1 Craneh, 452.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1807. 

Competency of Juror. 

1. In an action against an insurance company, 
a nephew of a stockholder is not a competent 
juror. 

2. It is not a principal cause of challenge, that 
the juror has had conversations with some of 
the parties; but it is evidence for the considera- 
tion of triors upon a challenge for favor. 

[Action by James Young against the Marine 
Insurance Gompany of Alexandria.] 

Mr. James R. Riddle, being called as a 
juror, was objected to by the plaintiff, because 
he was the nephew of a stockholder in the in- 
surance company. 

The fact being agreed, THE COURT decid- 
ed it was a good principal cause of challenge. 

Mr. Swann, for plaintiff, cited Williams v. 
Delafield, 2 N. Y. T. R. [Caines] 329; Living- 
ston v. Delafield, 3 N. Y. T. R. [Caines] 49. 
It was then suggested by the plaintiff's coun- 
sel that perhaps some of the persons called as 
jurors had had conversations with some of 
the parties, and hoped that such -persons 
might be excused, or rather struck off the 
panels. 

But THE COURT told the counsel they 
might challenge for favor and have it tried 
by triors. 

Mr. Swann, for plaintiff. 
Mr. C. Lee, for defendant. 



Case No. 18,164. 

YOUNG v. MARINE INS. CO. 

[1 Cranch, C. C. 566.] i 

Circuit Court, District of Columbia. July 
Term, 1809. 

Discharge of Jury. 

If a juror in a civil cause be taken suddenly ill, 
the jury may be discharged, and the cause may 
be continued to the nest term. 

[Action by James Young against the Ma- 
rine Insurance, Company of Alexandria.] 

In this ease the jury had been out three 
days and two nights without separating, or 
agreeing, and on Friday last, the court find- 
ing them in a state of fixed disagreement, 
allowed them, (with the assent of the coun- 
sel for the defendants, and with an intima- 
tion on the part of the plaintiff's counsel 
that no advantage would be taken by the 
plaintiff, but he would not consent,) to sep- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



arate until Monday, (this day) having char- 
ged them to hold no conversation with any 
person out of court upon the subject of this 
suit. This morning Dr. Dick, a physician, 
came into court, and stated that one of the 
jurymen (Mr. Mandeville) was too ill of a 
bilious attack to attend without danger to 
his life, and he did not think he would be 
able to attend for several days. The court 
having sat four weeks, and expecting to 
rise this week, and it being stated by the 
other jurors that there was no probability 
that they could agree, and the jury being 
called, and Mr. Mandeville not appearing, 
THE COURT discharged the other jurors and 
continued the cause. 



YOUNG (METROPOLITAN WRINGING 
MACH." CO. v.). See Case No. 9,508. 



Case 3STo. 18,165. 

YOUNG v. MILLER. 

[Cited in Glover v. Shepperd, 15 Fed. 839. 
Nowhere reported; opinion not now accessible.] 
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Case Wo. 18,166. 

YOUNG et al. v. MONTGOMERY & E. R. 
CO. et al. 

[2 Woods, 606 j i 3 Am. Law T. Rep. (N. S.) 

91.] 

Circuit Court, M. D. Alabama. June, 1875. 

Bonds Indorsed by State — Foreclosure Suit- 
State as Party — Subrogation to State's 
Rights — Authority of Governor — Suit by 
Junior Mortgagees— Appointment of Receiver 
—Property in Custodia Legis. 

1. It is not necessary to aver matter of law or 
public statute, of which the court takes judicial 
notice. 

2. Where a state is concerned in the subject 
matter of the suit, it should be made a party, if 
that can be done; but the fact that the state 
cannot be sued is a sufficient excuse for not 
making it a party. 

3. Where a state was an indorser of bonds 
secured by a statutory mortgage, it was not con- 
sidered a necessary party in a suit brought by 
holders of bonds secured by the mortgage to 
foreclose the same. 

4. A state indorsed the bonds of a railroad 
company, and was indemnified against loss on 
account of the indorsement by a statutory mort- 
gage on the railroad property. Held, that the 
fact that the state could not be sued was no rea- 
son why the holders of the bonds so indorsed 
should not be subrogated to the rights of the 
state and have the benefit of the security. 

[Cited in Western Div. of Western N. C. R. 

Co. v. Drew, Case No. 17,434; Tompkins v. 

Little Rock & Ft S. Ry. Co., 21 Fed. 381.] 
[Cited in brief in Poland v. Lamoille V. R. 

Co., 52 Vt. 159.] 

5. An act of the legislature authorized the 
governor to indorse in behalf of the state the 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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first mortgage bonds of a railroad company, 
bearing interest at the rate of eight per cent, 
per annum; the governor indorsed the bonds, 
and referred to the act in his indorsement as the 
authority therefor. Held, that the act author- 
ized the indorsement of bonds bearing interest 
at eight per cent, per annum in gold. 

6. Bona fide holders for value, of the bonds 
indorsed by the governor assuming to act under 
said authority, were not to be charged with 
constructive notice of the fact that the bonds 
so indorsed were not first mortgage bonds. 

7. An act, passed subsequent to the one au- 
thorizing the indorsement of the said bonds, 
gave authority to the governor to indorse the 
bonds of the railroad company, notwithstanding 
there was a prior lien on said company's rail- 
road, but it was claimed that this law did not 
pass the legislature by the vote required by the 
constitution, and was therefore null and void; 
yet that it was nevertheless constructive notice 
to the bondholders of the fact that the bonds 
owned by them were not first mortgage bonds. 
Held, that if this enactment were valid, it cured 
any defect in the authority of the governor to 
indorse the bonds, and that if it were not valid 
but void, it was not constructive notice to any- 
body of anything. 

8. When a court having jurisdiction of a case 
has appointed a receiver for the property which 
is the subject of the suit, and he is in possession, 
no other court of co-ordinate jurisdiction can 
interfere with the property, or entertain com- 
plaints against the receiver, or undertake to re- 
move him. 

[Cited in Taylor v. Life Ass'n of America, 3 
Fed. 470; Judd v. Bankers* & Merchants' 
Tel. Co., 31 Fed. 183; Dillon v. Oregon S. 
L. & U. N. By. Co., 66 Fed. 628; Hatch 
v. Bancroft-Thompson Co., 67 Fed. 809.] 

9. Junior mortgagees may file a bill to fore- 
close their mortgage without making prior mort- 
gagees parties, but a sale in such a case would 
necessarily be made subject to the prior mort- 
gages. 

10. In such a suit, the prior mortgagees can 
be made parties only by service of process or 
voluntary appearance. A general notice calling 
upon them to present their claims will not make 
them parties or bind them. 

11. If, however, such prior mortgagees are 
represented by trustees who are actual parties 
to the suit, then a notice calling upon them to 
present their claims before the master would be 
effectual, and the decree of the court would bind 
them. 

12. When junior mortgagees have first 
brought their suit to foreclose, and the court 
has taken possession of the mortgaged property 
by a receiver, the senior mortgagees cannot 
gain possession of the property by a suit subse- 
quently began, until the first is. ended. 

[This was a bill in equity by Mason Young 
and others against the Montgomery & Eu- 
faula Railroad Company and others. Heard 
on demurrer to the bill.] 

Geo. W. Stone, David Clopton, and James 
T. Holtzclaw, for complainant. 

Samuel F. Bice, D. S. Troy, and H. C. 
Tompkins, contra, 

WOODS, Circuit Judge. The defendant 
company is an Alabama corporation, which 
has constructed, and equipped a railroad 
from Montgomery to Eufaula in said state. 
The case made by the bill is substantially 
as follows: The complainants are holders 
of certain bonds belonging to a class of 



bonds issued by the defendant railroad com- 
pany and indorsed by the state of Alabama; 
twelve hundred and eighty of these bonds, 
for $1,000 each, were issued, indorsed by the 
state and put in circulation, and the indorse- 
ment was put upon said bonds before they 
were disposed of by the railroad company. 
One thousand of these bonds bear date the 
31st of August, 1867, and are payable on the 
1st day of March, 1886. To each of these 
bonds are attached coupons, thirty-seven in 
number, one on each bond for the payment 
of §40 in United States gold coin, on the first 
day of March, 186S, and others severally for 
the payment of a like sum in like coin, at 
the end of each sis months thereafter, until 
the bonds themselves become due. The oth- 
er two hundred and eighty bonds are sub- 
stantially like the thousand bonds first nam- 
ed, with a like indorsement, but the date of 
these bonds and the date of their maturity 
is not stated in the bill. The indorsement 
upon all the bonds is in these words: "In 
pursuance of an act of the legislature of the 
state of Alabama, approved February 19, 
1867, entitled 'An act to establish a system of 
internal improvements in the state of Ala- 
bama/ the undersigned, governor of the 
state, hereby for the state, indorses this 
bond and makes the state liable for its pay- 
ment; the Montgomery & Eufaula Railroad 
Company having complied with the condi- 
tions upon which the undersigned is requir- 
ed on the part of the state to give such in- 
dorsement In witness whereof, the under- 
signed, governor of the state of Alabama, 
has hereunto set his hand, this — : — day of 
, 1866. (Signed) R. M. Patton, Gov- 
ernor of the State of Alabama." All of these 
bonds bear date before the first of March, 
1873, but may have different dates and the 
indorsement of different governors, and are 
numbered serially, from one up to twelve 
hundred and eighty. The bonds held by 
complainants were sold before March 1, 1873, 
at not less than ninety cents on the dollar, 
and were put in circulation, and complain- 
ants became the owners of such of said 
bonds as are specified in a schedule annexed 
to the bill bona fide and for a valuable con- 
sideration, and the bonds held by complain- 
ants amount "to $215,000. No mortgage was 
executed by the railroad company to secure 
these bonds, the company being advised by 
its counsel that no mortgage was necessary. 
No interest has been paid to the complain- 
ants on their bonds since the first day of. 
September, 1872, and the railroad company 
is, and for more, than two years has been, 
insolvent. The railroad and its property is, 
and for a long time has been, in the posses- 
sion and control of the defendant, Andrew 
J. Lane, who by virtue of an appointment 
made in a suit brought by Samuel A. Strang 
against the said railroad company in the in- 
terest of certain persons, claiming to be sec- 
ond mortgage bondholders; such suit is 
pending in the circuit court of the United 
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States for the Southern district of Alabama. 
The bonds on which that suit is based show 
upon their face that they are second mort- 
gage bonds, and that the mortgage by which 
they are secured is subject to the prior lien 
of the series of 1,2S0 bonds before mention- 
ed, part of which complainants hold; and 
the bill of complaint under which said Lane 
holds as receiver, admits the prior lien of 
said 1,280 bonds. 

It is charged that Lane, at the time of his 
appointment as receiver, was, and long be- 
fore had been, the president of the said rail- 
road company, and was a large creditor 
thereof, was interested as a stockholder and 
as a holder of a large number of said second 
mortgage bonds. It is alleged that the an- 
swer of the railroad company to the bill 
filed by Strang was dictated by Lane; that 
he was appointed receiver on the same day 
the bill was filed; that he was authorized to 
take possession of the road and property of 
the railroad company and manage and run 
it, and, on application to and approval of the 
court, to borrow money on his certificates 
for the purpose of repairing and running the 
property of the company; that on the 15th 
day of July, 1872, he applied to the court for 
leave to borrow §60,000, which was granted 
on the 19th of July, 1872. It is alleged that 
on the 31st of January, 1878, Lane applied to 
the court for authority to pay Lehman, Durr 
& Co., bankers, the sum of §12,202.09, which 
he, as receiver, had overdrawn, in order to 
meet taxes and executions, which would 
have stopped the operations of the road; 
and the court ordered him to make the pay- 
ment out of the earnings of the road. The 
bill alleges, on information and belief, that 
Lane has filed no reports or accounts, and 
that a report made by him to the bondhold- 
ers shows that he has expended the money, 
borrowed by authority of the court, for oth- 
er and different objects than those author- 
ized by the orders of the court.- (I may say 
in passing that I have read the report refer- 
red to, which is alluded to in the bill as Ex- 
hibit No. 5, and it totally fails to sustain the 
allegations of the bill.) Other complaints 
are made of the receiver Lane, that he has 
applied to the court and obtained orders 
which the court ought not to have granted. 
The bill alleges further that the complain- 
ants cannot learn from the report of Lane, 
the receiver already referred to, whether the 
railroad has realized any and, if any, what 
net profits. It alleges that the South & 
North Alabama Railroad Company, by peti- 
tion, had itself made a party defendant, and 
has filed a cross-bill in the said suit of Sam- 
uel A. Strang, in which it claims that it has 
a first lien upon said railroad for many 
thousand dollars; but complainants aver 
that by virtue of the laws of Alabama, under 
which the bonds held by them were in- 
dorsed, their bonds are the first and best lien 
on the road, complainants having purchased 
their bonds without notice of any older lien. 



It is further alleged, "that leave has been 
obtained from Hon. W. B. WOODS, one of 
the justices of the circuit court of the United 
States for the Southern district of Alabama, 
to bring suit against the said Andrew J. 
Lane, receiver, in the circuit court for the 
Middle district of Alabama, on the claims of 
complainant hereinbefore set forth." Such 
< are the averments of the bill. 

The Montgomery & Buf aula Railroad Com- 
pany, the South & North Alabama Railroad 
Company, the said Andrew J. Lane, receiver 
as aforesaid, and William Fowler and Thom- 
as Pullura, who are averred to be the trus- 
tees of the second mortgage executed by 
said Montgomery & Bufaula Railroad Com- 
pany, are made defendants to the bill; and 
the prayer of the bill is, that this court will 
remove and take the said railroad and all 
the property and assets of the company and 
its control and management out of the cus- 
tody and direction of the said Andrew J. 
Lane; that complainants, and all others in 
similar rights with them, who will come in 
and contribute to the expenses of the suit, 
may be subrogated to the lien and rights of 
the state of Alabama upon the property and 
franchise of said railroad company, and said 
lien established and purchased; that the 
property and effects of the said company 
may be administered in this court, and said 
property and assets and its income and .prof- 
its be appropriated by sale or otherwise to 
the interest due on the bonds held by com- 
plainants and others in similar right; and 
that an account may be taken of the pro- 
ceedings and administration of said Lane, 
etc., and for general relief. 

In order to understand clearly the case 
made by the bill, it is necessary to refer to 
the act of the state of Alabama of February 
19, 1867, as subsequently amended, by virtue 
of which the governor indorsed the bonds of 
the railroad company. This act (section 1) 
authorizes and requires the governor "to in- 
dorse in behalf of the state the first mort- 
gage bonds of any railroad company in the 
state having completed and equipped twenty 
continuous miles of railroad, at the rate -of 
§12,000 per mile, for each section of twenty 
miles so completed and equipped." The act 
further provides (section 4) that the railroad . 
company is authorized "to issue the bonds of 
the company for such amount as it may de- 
termine, bearing interest at a rate not to ex- 
ceed eight per cent, per annum, the interest 
to be paid semi-annually; * * * said bonds 
when indorsed by the governor on the part 
of the state shall recite the fact that they 
are first mortgage bonds, issued in accord- 
ance with and upon the conditions of this 
act; and said first mortgage and bonds is- 
sued thereon shall have priority in favor of 
the state (over) any and all other liens what- 
ever," See Acts Ala. 1866, 1867, p. 680. 

It is plain that the theory of complainants 
is, that the governor having indorsed their 
bonds in behalf of the state, this act consti- 
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tutes a statutory mortgage prior in equity 
to all other claims; that this mortgage was 
intended to secure the state against its in- 
dorsement, and the bonds haying come to 
the hands of complainants as bona fide hold- 
ers, they are subrogated to the rights of the 
state, and the lien of the state enures to their 
benefit. 

The failure of the railroad company to ex- 
ecute a trust deed on its property to secure 
these bonds has placed the bondholders in 
this embarrassment: that there are no trus- 
tees to represent their interest, and they are 
compelled to appear personally in any suit 
which affects their interest in the property. 

Separate demurrers have been filed to the 
bill by Andrew J. Lane, by the Montgomery 
& Eufaula Railroad Company, and by the 
South & North Alabama Railroad Company. 
Several of the grounds of demurrer have been 
avoided by an amendment to the bill. These 
it is unnecessary to notice. In examining the 
remaining causes of demurrer, I shall pursue 
such order as may seem most convenient. 

I remark in the outset that the demurrers 
are filed to the whole bill and not to any 
specified parts of it. In order, therefore, to 
sustain the demurrers, the grounds alleged 
for some of them must extend to the whole 
bill. Those which refer to or affect only a 
part of the bill cannot be a ground for a dis- 
missal of the entire bill. 

The first ground of demurrer which I shall 
notice is, that the state of Alabama is not 
made a party, and no reason is given why 
she is not made a party. The state cannot be 
sued in a court of the United States. The 
eleventh amendment to the constitution of the 
United States excludes the Jurisdiction. She 
cannot even by her own consent be made a 
party complainant, for that would oust the 
Jurisdiction of the court, the principal defend- 
ant being a citizen of the state of Alabama. 
As this is matter of law and public statute, of 
which this court takes judicial notice, it was 
unnecessa.ry to aver in the bill the reason why 
the state was not made a party. Does the 
fact that the state cannot be made a party ex- 
cuse her absence from the suit, and can the 
bill be maintained unless she is a party? 
Where a state is concerned, the state should 
be made a party if it can be done; that it 
cannot be done is a sufficient reason for the 
omission to do it Osborn v. Bank of U. S., 9 
Wheat. [22 U. S.] 378; Davis v. Gray, 16 
Wall. [83 U. SJ 220. The state is in the posi- 
tion of surety on these bonds on which the 
suit is based, having received from the rail- 
road company, the principal debtor, indem- 
nity in the form of a statutory lien upon the 
property of the railroad company. The com- 
plainants hold the bonds, and ask a decree 
against the railroad company for the unpaid 
interest accrued thereon, and the sale of the 
property pledged as security; no relief is or 
can T)e sought against the state. The state, 
it is true, is interested in having the pledged 
property fairly applied to the extinguishment 
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of its liability, and this court will take care, 
as it should, that this is done. The fact that 
the state is thus interested in the property is 
no reason why she must necessarily be made 
a party to a suit in which no decree is sought 
against her. The indorser of a note secured 
by a mortgage is not a necessary party to a 
suit to foreclose the mortgage. If the state 
has paid any interest on these bonds, and is 
thereby entitled to any part of the proceeds of 
the mortgaged property, she can propound 
her claim before the master and it will be al- 
lowed. Suppose we turn the complainants 
out of this court because the state is not a 
party. If they go into the state court, they 
are met by the same difficulty, for the state 
will not allow herself to be sued in her own 
courts. Can it be possible that these com- 
plainants are without remedy against the rail- 
road company because their bonds are in- 
dorsed by the plighted faith of the state of 
Alabama? It would be a reproach to the ad- 
ministration of justice to so hold. 

It is set up as another ground of demurrer, 
that as the state cannot be sued, the com- 
plainants cannot be subrogated to the rights 
of the state under the statutory mortgage 
which secures the bonds. The law of subro- 
gation is the creation of equity. It is re- 
sorted to to prevent a failure of justice. 1 
Story, Eq. Jur. §§ 327, 499, 499a, 638; Moses 
v. Murgatroyd, 1 Johns. Ch. 119. In view of 
this fact, it would be a strange proceeding 
for this court, sitting as a court of equity, to 
deny the right of subrogation in this case, be- 
cause the state cannot be made a party here, 
while she refuses to be a party elsewhere. 

It is next alleged, as a ground of demurrer 
to the bill, that in fact there is no statutory 
mortgage or lien upon the property of the 
railroad company to secure the bonds held by 
complainants, because the governor had no 
authority to indorse these bonds. His indorse- 
ment is therefore void. The state incurred 
no obligation by reason of the manual in- 
dorsement of the governor, and consequently 
no lien was created thereby to indemnify the 
state. There was no liability against which 
the state could be indemnified. This claim is. 
based on two grounds: (1) Because the stat- 
ute authorizes only the indorsement of bonds 
bearing eight per cent, interest, and these 
bonds bear eight per cent, interest in gold; 
and (2) because the statute authorizes the in- 
dorsement of first mortgage bonds only, and 
the Public Statutes of the state of Alabama 
show that the bonds in suit are not first mort- 
gage bonds. 

Does the fact that the interest on the bonds 
is eight' per cent., payable in gold, make the 
interest greater than eight per cent ? The de- 
fendants claim that it does; that of necessity 
the agreement to pay in gold is an agreement 
to pay more than eight per cent, in currency. 
I cannot assent to this. It depends entirely 
upon contingencies, which cannot be foreseen, 
whether interest in gold is better than inter- 
est in currency. If gold is at a premium 
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-when the interest falls due, then It would take 
more than eight per cent. In currency to pay 
the interest. If it Is not, it would take just 
eight per cent. If gold was at a discount, as 
under many circumstances it might well be, 
then eight per cent in currency would more 
than pay the interest. Suppose the agree- 
ment were to pay eight per cent, in demand 
treasury notes of the United States, which 
are a legal tender, and they, when the inter- 
est was due, happened to be at a premium, as 
compared with United States notes, also a 
legal tender, would that really make the rate 
of interest greater than eight per cent.? "When 
the legislature authorized the indorsement of 
bonds bearing eight per cent, interest, the 
fair construction was that it meant eight per 
cent, in any legal tender currency on which 
the parties might agree. At the time of the 
passage of the act "there were two descrip- 
tions of lawful money in use under the acts 
of congress, in either of which damages for 
nonperformance of contracts, whether made 
before or since the passage of the currency 
acts, might be properly assessed in the ab- 
sence of any different understanding or agree- 
ment between the parties." Butler v. Hor- 
witz, 7 Wall. [74 U. S.] 258. But I place my 
decision upon this point on the ground that a 
contract to pay eight per cent, interest in gold 
is not a contract to pay more than eight per 
cent, because when the interest falls due, gold 
may happen to be at a premium. This same 
question substantially has been decided by 
the supreme court of the United States in 
Meyer v. City of Muscatine, 1 Wall. [68 U. S/J 
391. In that case authority was conferred 
upon the city of Muscatine to issue bonds 
bearing a rate of interest "not higher than 
ten per cent, per annum." The interest on the 
bonds was made payable semi-annually. This 
method of payment increased the burden on 
the city, and was an advantage to the bond- 
holder. It, in fact, and under all circumstan- 
ces, amounted to a higher rate of interest than 
ten per cent per annum. It was objected that 
by issuing sueh bonds the authority conferred 
upon the city was transcended, and a usurious 
. rate agreed to be paid, but the supreme court 
held otherwise, and sustained the bonds. I 
am of opinion, therefore, that the governor 
was not precluded by the law from indorsing 
the bonds because the interest was payable 
in gold. 

The second ground, upon which it is claim- 
ed that the governor was without authority 
to indorse the bonds is, that there was a 
prior mortgage upon the railroad company's 
property, and the bonds indorsed could not, 
therefore, be first mortgage bonds. Let us 
concede, what defendants claim, that there 
was a prior mortgage on the road at the date 
of these bonds. Were the holders of the 
bonds under the necessity of taking notice 
of that fact, and does the fact make the 
bonds void in the hands of a bona fide holder 
for value? -If the governor was without 
any authority to indorse any bonds, his in- 



dorsement would be void. If the law au- 
thorized him to indorse the bonds of the A. 
& 0. Railroad, and he undertook to Indorse 
the bonds of the South & North Alabama 
Railroad, his indorsement would be void. 
But in this ease there is no dispute that the 
law authorized him to indorse the bonds of 
the Montgomery & Eufaula Railroad, on the 
conditions that there should be completed 
and equipped twenty miles of road before 
any indorsement, and that the indorsement 
should not exceed §16,000 per mile of com- 
pleted railroad, and that the bonds indorsed 
should be first mortgage bonds. The au- 
thority of the governor to indorse such bonds 
on such conditions is not disputed. Now, 
suppose the governor indorses such bonds of 
a railroad company before twenty miles of 
its road are completed and equipped, or in- 
dorses the bonds at a rate greater than $16,- 
000 per mile, are the bonds on that account 
void in the hands of a bona fide holder? 
Clearly not. The unbroken authority of 
cases decided by the supreme court of the 
United States is to the effect that sueh bonds 
are valid. Knox Co. v. Aspinwall, 21 How. 
[62 U. S.] 539; Mercer Co. v. Hackett, 1 
WaU. [68 U. S.3 83; Meyer v. Muscatine, Id. 
384. In the case last cited the supreme court 
says, "that if the legal authority was suffi- 
ciently comprehensive, a bona fide holder for 
value has the right to presume that all pre- 
cedent requirements have been complied 
with." See, also. Grand Chute v. Winegur, 
15 Wall. [82 U. S.] 355. 

But do these authorities cover the case 
where an indorsement is authorized of first 
mortgage bonds, and the governor indorses 
bonds of a railroad company whose proper- 
ty is subject to a prior mortgage? After some 
nesitation I have come to the conclusion that 
they do. Unquestionably the duty is im- 
posed on the governor by the internal im- 
provement act, as subsequently amended 
(Acts 1866, 1867, p. 686), to decide whether 
the conditions precedent to the indorsement 
have been complied with. "When any rail- 
road company," says the law, "shall have 
finished, completed and equipped twenty 
continuous miles of road, it shall be the duty 
of the governor, and he is hereby required, 
to indorse on the part of the state the first 
mortgage bonds of said railroad company to 
the extent of 316,000 per mile," etc. It is as 
much his duty to ascertain that the bonds to 
be indorsed by him are first mortgage bonds, 
as it is to ascertain that twenty miles of the 
railroad have been completed and equipped. 
These conditions stand on precisely the same 
ground, namely, that the security of the 
state for its indorsement may be sufficient. 
The law not only makes it the duty, but 
gives the governor the authority to deter- 
mine these facts, and having determined 
them, to indorse the bonds. The legal au- 
thority to make the indorsement is sufficient- 
ly comprehensive to include the indorsement 
of the bonds in question; and the governor 
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having placed Iiis indorsement upon the 
bonds and certified in the indorsement it- 
self that It was made in pursuance of the 
act of the legislature, I think a bona fide 
holder has the right to presume that all pre- 
cedent requirements have been complied 
with, and that there are no prior liens upon 
the railroad; and, so far as he is concerned, 
this presumption cannot be rebutted. But 
defendants say, that the holders of these 
bonds are bound to take notice of what is 
contained in the statutes of the state of Al- 
abama, and that the act approved December 
SO, 1868 (Laws 1868, p. 497), entitled "An act 
to authorize the governor to indorse the 
bonds of the Montgomery & Eufaula Rail- 
road Company, issued under the act of 19th 
of February, 1867," and its amendments, 
shows upon its face that the bonds of the 
railroad company were not first mortgage 
bonds. This act declares: "That the gov- 
ernor of this state be, and he is hereby, au- 
thorized to indorse the bonds of the Mont- 
gomery & Eufaula Railroad Company, to 
the extent authorized by the act to establish 
a system of Internal improvements in the 
state of Alabama, passed and approved Feb- 
ruary 19, 1867, and the amendments made 
to said act, notwithstanding the indebtedness 
of said company to the state of Alabama for 
$30,000, and the mortgage made by said com- 
pany to the state under the act approved 
17th February, 1866. Provided, that all 
sums of money which have been heretofore 
advanced by the state of Alabama, by the 
Indorsement of bonds hitherto, shall be reck- 
oned and regarded as so much of the amount 
authorized to be extended to said road by 
the authority of this act." If this is a valid 
enactment, it covers completely any want of 
authority in the governor to indorse the 
bonds of the railroad company by reason of 
a prior mortgage. It is a ratification of his 
indorsement, and makes it good and valid 
In all respects; this is conceded. But the 
defendants say, it was not passed by the 
number of votes required by the constitution 
of the state for the passage of such an act, 
and that the journals of the legislature show 
the fact; that It is therefore null and void, 
and no law at all. If this position be true, 
what becomes of the claim, that the bond- 
holders were bound to take notice of its con- 
tents? If it is no law, it is not constructive 
notice to anybody of anything. It is with- 
out effect, to all intents and purposes. It 
cannot be said that aT)ondholder in Europe 
or New York is bound by constructive notice 
of an act that never passed the legislature, 
but which by some mistake of the printer, 
or some one else, found its way among the 
published acts of the state. I am of opinion, 
therefore, that the bonds of the Montgomery 
& Eufaula Railroad Company in the hands 
of bona fide holders are valid, that the in- 
dorsement of the governor is valid, and that 
by said indorsement the state acquired a 



valid lien upon said railroad property, su- 
perior to all other liens, unless it be that of 
the South & North Alabama Railroad Com- 
pany. Whether the lien of complainants is > 
better than that of the South & North Rail- ' 
road Company, it Is not now necessary to 
decide. 

I have noticed all the grounds of demurrer 
which go to the entire bill, and am of opin- 
ion that none of them are well taken, and 
the demurrer must therefore be overruled. 

A question, raised by one of the grounds of 
demurrer and much discussed during the argu- 
ment, was whether this court would, if the bill 
was sustained, appoint a receiver to take pos- 
session of the property of the defendant rail- 
road company, according to the prayer of 
the bill. It seems to me that there can be 
but one answer to this question. It ap- 
pears from the bill that a suit to foreclose 
the second mortgage, executed by the de- 
fendant railroad company, is now pending 
in the United States circuit court for the 
Southern district of Alabama; and that in 
that case the defendant Lane has been ap- 
pointed receiver, that he has taken posses- 
sion of all the mortgaged property, and is 
administering it under the order and direc- 
tions of the court. If there are any adjudged 
cases which would authorize this court to 
interfere with the possession of a receiver 
appointed by another court having jurisdic- 
tion, and who is in actual possession of the 
property, they have never fallen under my 
observation. The authorities all sustain the 
contrary doctrine. Smith v. Mclver, 9 Wheat. 
[22 XT. S.] 532; Williams v. Benedict, 8 How. 
[49 IT. S.] 107; Wiswell v. Sampsdn, 14 How. 
[55 IT. S.] 52; Taylor v. Oarryl, 20 How. [61 
IT. SJ 583; Chittenden v. Brewster, 2 Wall. 
[69 IT. SJ 191; Mallett v. Dexter [Case No. 
8,988]; Alabama & C. R. Co. v. Jones [Id. 
127]; Memphis City v. Dean, 8 Wall. [75 U. 
S.] 64. These authorities show that a ques- 
tion, which is pending In one court of com- 
petent jurisdiction, cannot be raised and 
agitated in another court; much less can one 
court assume to take possession of and ad- 
minister property which is in the possession 
of another court and in course of adminis- 
tration by it. Nor is the case for the ap- 
pointment of a receiver by this court aided 
by the leave granted to complainants by a 
judge of the court, wherein the other suit is 
pending, to sue the receiver appointed in 
such other suit. It is clear the leave given 
did not contemplate such a proceeding as the 
removal of that receiver by this court. No 
court or judge would be authorized to grant 
such a leave ex parte, and thus dispose of 
valuable rights and advantages of other 
parties, without at least giving them their 
day in court. 

There are no averments in the bill which 
would justify the court which appointed 
Lane receiver in removing him from his trust. 
And no matter what showing the complain- 
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ants may be able to make as to the incom- 
petency, unfitness, or dishonesty of the re- 
ceiver, this court cannot act. That showing 
must he made to the court which appointed 
him, and it must he asked to remove him. 
If these complainants are not satisfied with, 
the manner in which the suit and proceed- 
ings of Strang v. Railroad Co. [Case No. 13,- 
523] are conducted in the United States cir- 
cuit court for the Southern district of Ala- 
bama, they must become, if they can, par- 
ties to that suit, and make their complaints 
to that court. This court does not sit to 
revise or review the proceedings of that 
court. Any motion, therefore, to appoint a 
receiver in this ease, while the property to be 
administered is in the possession of a re- 
ceiver appointed by another court, must be 
overruled, and this court can entertain no 
motion to remove or otherwise interfere with 
a receiver appointed by another court. 

I add a few words in regard to the rela- 
tions which the two cases referred to hear to 
each other. That suit was commenced by 
the holders of second mortgage bonds. They 
did not see fit to make the holders of the first 
mortgage bonds parties, nor was it necessary 
for them to do so. Calv. Parties, 13, 14; 
Story, Eq. PI. § 193. They have the right 
to proceed to a decree and sell the mort- 
gaged property, but the sale must necessari- 
ly be made subject to the lien of the first 
mortgage bonds. The holders of these bonds 
are not parties, and can only be made par- 
ties by service of process or voluntary ap- 
pearance. No general notice calling on them 
to present their claims will make them par- 
ties or bind them. If they were represented 
in the case by trustees, then a notice calling 
upon them to present their bonds before the 
master would be binding. But they are in 
no way represented in that suit. Their 
rights cannot therefore be affected by any 
decree in that case. Campbell v. Railroad 
Co. [Case No. 2,366]. They have the same 
right to commence suit on this mortgage as 
the holders of second mortgage bonds have 
jn theirs. But as the latter have commen- 
ced their suit first, and have first obtained 
possession of the mortgaged property, the 
suit of the first mortgage bondholders can- 
not be allowed to interfere with the suit of 
the second mortgage bondholders. They can 
only interfere by being admitted as parties 
in that suit. When the suit of the second 
mortgage -bondholders has ripened into a 
decree of sale and the property has been 
sold, the first mortgage holders may then 
proceed in their suit to subject the property 
again to sale to satisfy their lien. But not 
till the proceedings in the first suit have so 
resulted that the property is no longer in the 
possession of the court through its receiver, 
can any other court or parties interfere with 
it. 



• Case !N"o. 18,167. 

YOUNG v. MORIATY. 
[2 Cranch, C. C. 42.] i 

Circuit Court, District of Columbia. June 

Term, 1812. 

Affidavit to Hold to Bail. 

The affidavit to an account for cash lent 
was "that the above account, as stated, is 
just and true, and that the plaintiff has not 
received any part, parcel, or satisfaction for 
the same;" but it does not say that the plain- 
tiff had received no security. 

THE COURT (CRANCH, Chief Judge, 
doubting) was of opinion that it was suffi- 
cient to hold the defendant to baiL 
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YOUNG v. MUTUAL LIFE INS. CO. OP 
NEW YORK. 

[2 Sawy. 325; 2 6 Am. Law T. Rep. 28; 2 Ins. 
Law J. 289; 4 Bigelow, Ins. Cas. 1.] 

Circuit Court, D. California. Jan. 20, 1873.3 

Insurance Foltct— Forfeiture Provision — 
"Waiver. 

1. It is a general rule that forfeitures are not 
favored, and that provisions in contracts for for- 
feitures are strictly construed. 

2. These principles apply to forfeitures in poli- 
cies of insurance for non-payment of premiums 
when due. 

3. Forfeitures provided for in policies of in- 
surance are for the benefit of the party insuring, 
and may be waived by such party. 

[Cited in Masonic Mut. Ben. Ass'n v. Beck, 
77 Ind. 206.] 

4. Where subsequent to the accruing of a for- 
feiture under the conditions of a life policy for 
non-payment of premiums, the insurer, with 
knowledge of the facts, by its own acts, or 
those of its agents, recognizes the contract as 
still subsisting, and manifests an intent not to 
take advantage of the forfeiture, and does no 
act prior to the death of the assured indicating 
a purpose to claim a forfeiture, the court will be 
justified in finding a waiver of the forfeiture. 

[Cited in Pendleton v. Knickerbocker Life 
Ins. Co., 7 Fed. 178.] 

5. In such eases, the liability of the insurer ac- 
crues on the death of the assured, and it is too 
late afterward to claim for the first time the 
benefit of a forfeiture. , 

On June 5, 1867, McPherson Young made 
application to H. S. Homans, general agent 
of the Mutual Life Insurance Company of 
New York for the Pacific coast, at the office 
of said company, in the city of San Fran- 
cisco, for a policy of insurance on his life 
for $5,000, and said Homans delivered to him 
a memorandum of agreement in writing, 
bearing date on that day, acknowledging 
the receipt of "ninety-nine dollars and thirty 
cents, being the first one fourth annual pre- 
mium on his application for a policy of in- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 

a [Reversed in 23 Wall. (90 U. S.) 85.] 



£30 Fed. Cas. page 857] 



(Case No. 18,168) YOUNG 



.surance of the Mutual Life Insurance Com- 
pany of New York, for the sum of five thou-- 
■sand dollars, on the life of Mack P. Young, 
payable at 45, or death, and premiums paid 
up in ten years. Said policy of insurance to 
take effect and "be in force, from and after 
the date hereof, provided that said applica- 
tion shall he accepted by the company; but 
should the same be declined or rejected by 
the said company, then the full amount here- 
by paid will be returned to said applicant 
upon the production of this receipt." The 
.application of said Young was transmitted 
by Homans to the defendant's office in New 
York by steamer, the time of passage at that 
time being from twenty-three to thirty days. 
The application having been accepted, a 
policy was duly made out, signed and seal- 
ed, and transmitted to said Homans at San 
Francisco, and was received by him on or 
about August 2, 1867. The policy bears date 
April 5, instead of June 5, the date of the 
foregoing receipt, and, consequently, the time 
of payment indicated by the two writings 
does not correspond. The policy recites the 
consideration to be §96.60 paid by Young, 
and of the quarter annual payment of a like 
amount on or before the sixth day of April, 
July, October and January in every year. 
The first quarter's premium, the receipt of 
which is acknowledged in said memorandum, 
and in said policy, was not in fact paid in 
cash, but the promissory note of said Young 
was given therefor, payable in sixty days, 
without grace, which note fell due August 4, 
1867. The policy states that it is issued and 
accepted "upon the following express condi- 
tions and agreements," among- which are: 
"Second— If the said premiums shall not be 
paid on or before the days above mentioned 
for the payment thereof, at the office of the 
company in the city of New York (unless 
otherwise expressly agreed' in writing), or to 
agents, when they produce receipts signed 
by the president or secretary, then, in every 
such case, the said company shall not be lia- 
ble for the payment of the sum assured, or 
any part thereof, and this policy shall cease 
and determine. Third— In every case, when 
this policy shall cease and determine, or be- 
come or be null and void, all payments there 
in shall be forfeited to this company." At 
tached to the policy were two regular re- 
ceipts duly made and signed by the proper 
officers in New York, dated at New York, 
April 6, and July 6, 1867, respectively, with 
blanks to be countersigned by the agent for 
the Pacific coast, purporting to be for the 
premiums for the two quarters, commencing 
at their respective dates. These receipts, 
upon their arrival at San Francisco, were 
duly countersigned by said H. S. Homans, 
agent, stamped, and the stamps canceled 
with the San Francisco office canceling 
stamp on August 2, 1S67, as the date of the 
■canceling marks on said receipts show. On 
August 8, the following letter was addressed 
from the office of said defendant in San 



Francisco to said Youni 



'San Francisco, 



August 8, 1867. M. P. Young, Esq., Vallejo, 
Cal.— Dear Sir: Your policy of insurance 
with the Mutual Life Insurance Company 
has arrived. Please inform me whether I 
shall send it to you at Vallejo, or if you will 
call and get it when you are in the city? 
Respectfully yours, H. S. Homans, General 
Agent. Per R. "W." Heath, Jr." Heath was a 
clerk' in the said office under Homans, but 
whether said note was delivered to or re- 
ceived by said Young, or when or in what 
manner forwarded or when or in what man-' 
ner it came to the possession of the plaintiff, 
the administrator, does not appear from the 
evidence. No notice, of the acceptance of 
said application or of the issue or arrival 
of said policy is shown to have been deliv- 
ered to or received by said Young. Nor was 
any demand made upon him for further pay- 
ment, nor any receipt or notice requiring pay- 
ment presented to him, and neither said note, 
nor any subsequent installment of premium, 
was in fact paid; said note was never sur- 
rendered or offered to be surrendered, but 
said note and said receipts are still in pos- 
session of said company. On August 21, 
1867, said McPherson Young was shot with 
a pistol at Vallejo, and mortally wounded. 
On the next day he was transported *to St. 
Mary's Hospital in San Francisco, where he 
was confined in bed from the time of his ar- 
rival till September 20, 1867, when he died 
from the effects of his wounds. From the 
time of the shooting till his death said Young 
was neither physically nor. mentally compe- 
tent to transact any matters of business. 
After the death of Young, but at what date 
does not appear, the said general agent wrote 
upon the back of the policy with pencil, the 
words "Cancel, dead," and sent the policy 
to the "defendant in New York. The policy 
was canceled October 31, 1867, by tearing off 
the seal of the company and the signature 
of the president; cutting a square hole out 
of the body and writing upon the back in 
blue ink the words, "C. Oct. 31, 67, Homans." 
Shortly after the death of said Young, notice 
was duly given to the general agent, and 
payment demanded, but refused on the 
ground that the defendant was not liable. 
The plaintiff [James Young] is the adminis- 
trator of deceased. 

B. S. Brooks, for plaintiff. 
McAllisters & Bergin, for defendant. 

SAWYER, Circuit Judge (after stating the 
facts). It is not denied that there was, in 
fact, a contract made.' The receipt and 
memorandum given to the applicant, dated 
June 5, purports upon its face to insure him 
from its date, provided, only, that the ap- 
plication should be accepted by the defend- 
ant. It was accepted, and a policy in due 
form fully executed and sent to the San 
Francisco office to be delivered. These acts, 
it is conceded, constitute a contract. 
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But it Is insisted that, although the mem- 
orandum of agreement of June 5 does not 
specify all the terms of the contract, it is 
implied that the policy shall be upon the 
usual terms embraced in the company's poli- 
cies; that the acceptance "was upon the 
terms of the policy, as it was actually pre- 
pared and executed, and that, under these 
terms, the policy became forfeited for non- 
payment of premiums, as required by one 
of its express conditions. The defendant 
claims that the note given for the first quar- 
ter's premium, not having been paid when 
due, a forfeiture resulted. If not, then, that 
a forfeiture accrued upon the non-payment 
of the second quarter's premium, which fell 
due on July 5, if the date of the policy, or 
on September 5, if the date of the receipt 
and memorandum of June 5 is to control. 

The plaintiff insists that it is incompetent 
to show a non-payment of the note against 
the acknowledgment of the receipt of the 
money in the memorandum of June 5, and 
also in the policy, for the purpose of defeat- 
ing the contract; that the note was accept- 
ed as payment, and the defendant is estop- 
ped from denying it for such a purpose. It 
was so expressly held in Insurance Co. v. 
Fennell, 49 111. ISO. This, I suppose, is on 
the principle recognized by the authorities, 
that such acknowledgments are often to be 
regarded as presenting a double aspect— first- 
ly, as a simple receipt for money;' secondly, 
as constituting a part of a contract. In the 
first aspect, and for collateral purposes, such 
as the recovery of the money, the acknowl- 
edgments may be contradicted. In the sec- 
ond, and for the purpose of defeating the 
operation of the contract, they cannot be 
contradicted. These distinctions are dis- 
cussed in Peck v. Vandenberg, 30 Cal. 23, 
and cases there cited; Ashley v. Vischer, 24 
Cal. 322; Goit v. Insurance Co., 25 Barb. 192. 
But I shall not rest my decision on that 
ground. 

The plaintiff further insists that, if there 
was a forfeiture it was waived by defend- 
ant. It is elementary law that forfeitures 
are not favored, and that provisions for for- 
feiture must be strictly construed. The au- 
thorities, also, hold that these principles are 
applicable to forfeitures in insurance poli- 
cies; that the provisions for forfeiture are 
inserted for the benefit of the companies, 
and may be waived by them; and that 
courts will find a waiver upon slight evi- 
dence. See, among many cases, Ripley v. 
Aetna Ins. Co., 29 Barb. 557; Id., 30 N. Y. 
136; Goit v. National Protection Ins. Co., 
25 Barb. 189; Baker v. Union Life Ins. Co., 
6 Kob. (N. Y.) 394; Boeh.en v. Williarasburgh 
City Ins. Co., 35 N. Y. 131; Bouton v. Amer- 
ican Mut. Life Ins. Co., 25 Conn. 542; Pino 
v. Merchants' Mut. Ins. Co., 19 La. Ann. 214; 
Insurance Co. v. Webster, 6 Wall. [73 IT. S.] 
129. 

Apply these principles to the facts of this 
case. The policy bears date April 5, and 



the receipts prepared by the company cor- 
respond with this date. The company, there- 
fore, regarded the second quarter's premium 
as due July 6, and acted upon that idea, al- 
though the application was made, and the 
first memorandum, receipt arid contract giv- 
en on June 5. The promissory note given 
for the first quarter's premium being paya- 
ble without grace, fell due August 4. It 
will be seen that the condition of the policy 
imposing a forfeiture required payment to- 
be made "at the oflice of the company, in 
the city of New York, or to agents," when 
they produce receipts signed by the president 
or secretary, "unless otherwise expressly 
agreed in writing." There is 1 no evidence 
in this ease of its having been otherwise 
agreed in writing. It does not appear that 
the policy was received at the San Francis- 
co office before the second of August At or 
about the sixth of July the policy must have 
been in defendant's office in New York, 
which would give twenty-seven days to Au- 
gust 2 to make the passage to San Francis- 
co. The defendant knew, at the time of dis- 
patching the policy, that the second install- 
ment of premium had not been paid at the 
offiee in New York. It also knew that it 
could not be paid to its agents here, in ac- 
cordance with the terms of the contract, so 
as to be obligatory upon defendant, for the 
reason that the only receipt duly signed, as 
specified in the policy, authorizing the pay- 
ment to its agents, was attached to the poli- 
cy, and would not reach San Francisco till 
the month of August, a month after it was 
due. The defendant did not expect pay- 
ment at its office in New York City, or it 
would not have sent its receipt to its agent 
to enable him to receive payment. The de- 
fendant, then, by its officers in New York,, 
transmitted the policy and receipts with 
knowledge that payments had not, and' 
would not, be made at the oflice in New 
York, and that it could not be made else- 
where in the mode required by the terms of 
the contract for a month after due. Yet 
the policy was sent with an intent that it 
should be delivered, and payment received 
by its agent in San Francisco, although it 
knew that there must necessarily be a for- 
feiture upon the strict letter of the contract. 
Also, after the receipt of the policy at San 
Francisco, on the second of August, nearly 
a month after the second installment fell 
due, according to the terms of the policy, the 
defendant's agent, necessarily knowing that 
payment had not been made, stamped and 
countersigned the receipt, ready for delivery 
upon payment, thereby treating the agree- 
ment as still in force. Again, on the eighth 
of August, four days after the note given 
for the first quarter's premium fell due, and 
after default in payment, and necessarily 
with knowledge of non-payment of both the 
note and second installment, the agents of 
the defendant addressed to Young the note 
set out in the findings of facts. 
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This act, after the forfeiture, if any there 
was, had attached, recognizes the agreement 
as heing still in force. The letter does not 
even demand payment, or refer to the fact 
of non-payment, or fix any time when the 
insured should call for the policy, or make 
payment It simply notifies him that his 
policy has arrived, and asks whether it 
should be sent to him at Vallejo, or -whether 
he would call and get it, when in the city, 
implying that it would he at his option to 
have it sent to him at once, or wait his con- 
venience till he should come to the city, and 
he able to call for it The defendant mani- 
fested no haste or anxiety upon the subject, 
for the policy was on hand from the second 
to the eighth of August at least, before the 
notice to Young was even written, and it 
does not appear when it was sent It does 
not appear that this or any other notice 
reached him. No other act of the company 
is shown inconsistent with this action, or 
tending in the slightest degree to show an 
intention to insist upon a forfeiture till aft- 
er the death of Young, when the policy -was 
canceled October 31, payment of the loss 
having before been refused. 

It could hardly have been expected that 
Young would call to make the second pay- 
ment until notified whether the risk had 
been accepted, especially as there was am- 
ple time between June 5, when the applica- 
tion was made, and the fifth of September, 
the time wben the next payment would have 
fallen due, had the date of the policy agreed 
with the date of the application, and the 
preliminary memorandum of agreement giv- 
en to him by defendant's agent in San Fran- 
cisco. It was, doubtless, supposed that no- 
tice of acceptance or rejection would be 
given before the note for the first quarter's 
premium would fall due. But however this 
may he, the several acts of the defendant, 
and all its acts, and the acts of its oflicers 
in relation to the matter shown to the court, 
which were performed subsequent to the 
accruing of the forfeiture, if any accrued, 
treat the agreement for insurance as still in 
force. They affirmatively indicate an inten- 
tion not to insist upon a forfeiture, and had 
the accident and death not occurred, there 
can be no doubt from the facts shown, that 
even as late as the death of Young, the 
premium would have been received and the 
policy delivered. In the case cited by coun- 
sel of Chipman against the same defendant, 
tried in this court a year ago, there was no 
act of any kind shown on the part of the 
company indicating an intention to waive 
the forfeiture, or in any way recognizing a 
subsisting contract. Whereas, in this case, 
all the acts of the company, after the for- 
feiture accrued and prior to Young's death, 
shown to the court recognize the contract as 
still subsisting, and manifest an intention 
not to claim a forfeiture. . 

I think, upon the facts* the court must find 
a waiver of any forfeitures which had ac- 



crued, and that under the circumstances, aft- 
er the death of the assured, it was too late, . 
for the first time, to insist upon the for- 
feiture. Let the plaintiff have judgment for 
the amount of the policy, less one year's 
premiums, and interest from the time pay- 
ment should have been made. - 

[The above judgment was reversed by the 
supreme court 23 'Wall. (90 U. S.) 85.] 



Case No. 18,169. 

.YOUNG v. The ORPHEUS. 

LEWIS v. SAME. 

[2 Cliff. 29.] i 

Circuit Court, D. Massachusetts. Oct Term, 
1861.2 

Admiralty Jurisdiction — Contract fob Ship 
Materials. 

A contract to furnish materials for the con- 
struction of a vessel, even where the same is 
"built upon the shores of tide-waters, and de- 
signed for use upon the navigable waters of 
the sea, is not within the admiralty jurisdiction 
of the United States courts. 
[Cited in Edwards v. Elliott, 21 Wall. (88 U. 
S.) 556; Kodd v. Heartt, Id. 592; Doolittle 
v. Knobeloch, 39 Fed. 40, 41; The Man- 
hattan, 46 Fed. 799.] 
[Cited in Globe Iron-Works Co. v. The John 
B. Ketcham, 2d (Mich.) 59 N. W. 249; Mc- 
Donald v. The Nimbus, 137 Mass. 363; The 
Victorian (Or.) 32 Pac. 1042; Wilson v. 
Lawrence, 82 N. Y. 411.] 

[Appeals from the district court of the 
United States for the district of Massachu- 
setts.] 

Both suits were in rem to enforce on the 
ship Orpheus a lien arising under the law of 
the state, for materials furnished at the re- 
quest of the builders, and in the construction 
of the vessel. On the 6th of August, 1855, 
Mitchell and Rice contracted with the claim- 
ants, in writing, to build the ship, or the hull, 
including all iron-work and joiner-work, and 
also to furnish masts, spars, and blocks, in- 
cluding iron-work on the same and to the 
rigging, but not including rigging or copper 
sheathing. She was to be of certain specified 
dimensions, and was to be launched and de- 
livered to the claimants by December 15 of 
the same year. The price for the vessel was 
$45,000 equal to cash, in thirty days after she 
was launched and delivered to them in Bos- 
ton. Of that sum $30,000 was to be advanced, 
"as the ship progressed, and was to be paid 
out for materials and labor used in her con- 
struction." All of the materials constituting 
the claims of the respective libellants were 
furnished by them before the launch of the 
ship to Mitchell and Rice, the builders, and 
for the purpose of being used in building the 
same. Sixteen thousand six hundred feet of 
the lumber furnished by one of the libellants, 
and one thousand feet furnished by the other, 
were not used in the building of the ship, but, 



i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
2 [Affirming Case No. 8,330.] . 
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remaining in the yard after she was launched, 
were subsequently sold by the assignee in in- 
solvency of the builders. The ship was built 
at Chelsea, was launched in February, and in 
March following sailed on a voyage to San 
Francisco. The libels alleged that the mate- 
rials and lumber were furnished on the credit 
of the ship; that by the laws of Massachu- 
setts and of the United States the respective 
libellants had a lien upon the ship for the 
payment of the amount due, which in the 
first-named suit was alleged to be $2,478.84, 
and in the second $462.83. It was denied, in 
the answer, that the statements of the libels 
were true accounts of the claims for materials 
furnished in the constructing and launching 
of the ship. Certain other defences touching 
the merits of the controversy were also set 
up by the claimants, but the view of the case 
taken by the court renders it unnecessary to 
make mention of them. The answers fur- 
ther set forth that at the time the vessel was 
seized by the marshal she was in the custody" 
of the sheriff of the county, by virtue of an 
attachment made by him under process issu- 
ing from the state court, and it was denied 
that the subject-matter of the suits was one 
within the admiralty jurisdiction. The dis- 
trict court sustained the objection to the ju- 
risdiction arising from the alleged prior cus- 
tody of the sheriff, and dismissed the libels. 
[Case No. 8,330.] 

E. F. Hodges, for libellant. 

Was there ever a lien upon the ship in fa- 
vor of the libellant? He furnished lumber, 
materials, &c, "to construct the ship," "by 
virtue of a contract" with a "person employed 
to construct her," and "money is due" there- 
for. By the language of the state statute 
(chapter 231, Acts 1855), the lien existed. 
Hawes et al. had no lien on the ship. The 
statute lien is dissolved, unless a certificate, 
•&c, is filed in the town clerk's office, &c, as 
per section 2, c. 231, Acts 1855; and they 
filed no certificate. Hawes et al.'s attach- 
ment gives no notice of their lien; for all that 
appears, it is an attachment in an action of 
■contract, which would give way before a lien 
process. Certain Logs of Mahogany [Case 
No. 2,559]; Travis v. Bishop, 13 Mete. (Mass.) 
504; Denney v. Lincoln, Id. 200; Buttrick v. 
Holden, Id. 355. The sheriff, by abandoning 
the ship, and having no keeper, lost his hold 
upon the property; it was then no longer 
in the custody of the law. The process of 
the state court was no longer operative, and 
another jurisdiction could be exercised. The 
attachment in the Hawes Case was dissolved 
by a bond, and the sheriff abandoned the ship, 
leaving her in the possession of the marshal. 
There was clearly, then, no jurisdiction on 
the part of the state court. The bond is, 
"to pay the judgment," not "to return the 
ship." The federal courts then took and had 
jurisdiction, by taking and holding possession 
of the rem. It must be remembered that the 
state court rendered judgment against Hawes 



et al. The Oliver Jordan [Case No. 10,503]. 
The respondents have stipulated in this case, 
and in so doing waived all objection to the 
jurisdiction. The case is governed by the de- 
cision and reasoning of the court in The Rob- 
ert Fulton [Id. 11,890]; The Young Mechanic 
[Id. 18,1801. 

The federal courts have jurisdiction to en- 
force such a lien. Prior to the decision in 
The Jefferson v. Beers, 20 How. [61 U. S.] 393, 
no doubt existed that the federal courts 
had jurisdiction over cases of admiralty liens, 
however those liens may have arisen, or 
whatever authority may have created them. 
The decision was followed by a repeal of 
the twelfth rule of admiralty practice, un- 
der which the country had for many years act- 
ed, and by the following cases: Roach v. 
Chapman, 22 How. [63 U. SJ 129; The Coer- 
nine [Case No. 2,944] ; Morewood v. Enequist, 
23 How. [64 U. S.] 494. These eases an- 
nounce the following principles: That con- 
tracts for building ships are not necessarily 
maritime contracts, and therefore are not 
necessarily within the admiralty jurisdiction 
of this court; that the admiralty law will not 
raise or create a lien in favor of the man who 
has furnished materials for building a ship 
in the absence of any local law. These cases 
do not decide that when a lien has been fairly 
created upon a ship, the federal courts have 
not jurisdiction to enforce such lien after the 
course of courts of admiralty. Nor can any 
such decision be found here or in any country, 
where admiralty law has authority. Prior to 
the decision of The Jefferson v. Beers, 20 
How. [61 U. S.] 393, such liens had been en- 
forced by the federal courts in many cases, 
and in every ease where ^the question occur- 
red the jurisdiction was recognized as undis- 
puted. Since the abolition of the twelfth 
rule, and the decision in The Jefferson v. 
Beers, the courts have sustained libels (com- 
menced before the abolition of the rule) to en- 
force liens created by the state laws. Tupper 
v. The St, Lawrence [Case No. 14,240]; The 
Richard Busteed [Id. 11,764]. The federal 
courts have jurisdiction to enforce liens for 
the construction or repairs of ships, designed 
for navigating the high seas, however those 
liens may. have been created. By the consti- 
tution, art. 3, § 2, the judicial power of the 
United States extends to eases of admiralty 
and maritime jurisdiction. The act of 1789, 
c. 20, § 9 [1 Stat. 76], confers upon the dis- 
trict court "exclusive original cognizance of all 
original causes of admiralty and maritime ju- 
risdiction." The act of 1845 [5 Stat. 720] 
extends the admiralty jurisdiction of the 
district courts to vessels of twenty tons' 
burden, at the time employed in commerce 
between ports of different states, upon the 
lakes and navigable waters between the 
same. A contract to furnish materials for 
the construction of a ship, being built up- 
on the shores of tide-water, and designed for 
use upon the navigable waters of the sea, is a 
maritime contract, and within the admiralty 
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and maritime Jurisdiction, as these words are' 
used in the constitution and acts of congress. 
The words "admiralty and maritime jurisdic- 
tion," as employed by the state and judicial 
authorities of this country, have .an import 
much wider than they had in England,' at the 
time of the separation of the colonies from the 
mother country. They embrace nearly or 
quite as much as they did under the civil law. 
Bead v. Hull of a New Brig [Case No. 11,609]; 
Purinton v. Hull of a New Ship. [Id. 11,472]; 
The Sandwich [Id. 13,409]; The Young Me- 
chanic [Id. 18,180]; Mar. Ord. tit. 2, art. 1; 
Davis v. New Brig [Case No. 3,643]. A con- 
tract to build a ship was always maritime ex 
vi termini, both in England and in those 
countries of Continental Europe governed by 
the civil law. The Jerusalem [Case No. 7,- 
294]; Boss v. Walker, 2 Wils. 265. Some de- 
cisions have been made in this country, In 
which such contracts have been held not to 
be maritime; but it is believed they were ei- 
ther cases In rem, where no lien existed, and 
of course no jurisdiction In rem could be 
maintained, or they were contracts for the 
construction of vessels not designed for use 
upon waters over which the admiralty juris- 
diction extends., De Lovio v.,Boit [Case No. 
3,776]; The Jerusalem [supra]; Parmlee v. 
The Charles Mears [Case No. 10,766]; Roach 
v. Chapman, 22 How. [63 U. S.] 129; Davis v. 
New Brig [Case No. 3,643]; Read v. Hull of a 
New Brig [supra]. The fact that a maritime 
Hen exists upon a ship within the ebb and 
flow of the tide, gives this court jurisdiction, 
without reference to the authority under 
which the lien is created. It Is admitted that 
a state legislature cannot give jurisdiction to 
a federal court. But it can create a right In 
a thing over which the federal court has, by 
other and legitimate authority, jurisdiction. 
The fact that the law creates a maritime lien 
upon the ship, out of the contract between 
the material man and the builder (the ship 
being for use upon waters within the ad- 
miralty jurisdiction), makes that contract it- 
self maritime. The lien created by the stat- 
ute of Massachusetts is a maritime lien. A 
maritime lien is a jus in re, as distinguished 
from a jus ad rem, and, as such, may be en- 
forced in a court of admiralty. The Young 
Mechanic [supra]. 

E. H. Derby, for claimants. 

The contract declared on is not a maritime 
contract, and the- court will not take jurisdic- 
tion. It is a contract to be performed on 
land. It is for the plank furnished to a ship 
before launching, before she touched salt wa- 
ter. See Ferry Co. v. Beers, 20 How. [61 XI. 
S.] 399. The statutes of a state cannot confer 
jurisdiction on the United States courts; they 
derive their jurisdiction from the constitution 
and laws of the United States, and in admiral- 
ty are confined to purely maritime contracts. 
Maguire v. Card, 21 How. [62 U. S.J 249; 
Allen v. Newberry, Id. 246. Jurisdiction in 
admiralty cases is restricted to the power 



possessed by congress to regulate commerce 
with foreign states, which does not extend to 
those internal concerns that are completely 
within a -particular state, when they do not 
affect other states. Gibbons v. Ogden, 9 
Wheat. [22 U. S.] 194. In the case of Allen 
v. Newberry, a steamer bound for Illinois to 
other states took goods from port to port In 
Wisconsin. Held, that a suit in admiralty 
would not lie. See Roach v. Chapman, 22 
How. [63 U. S.] 129. Any former dicta or 
decisions which seem to favor a contrary doc- 
trine were overruled by this court in the case 
-of Perry Co. v. Beers, 20 How. [61 U. S.] 400. 
See, also, Peyroux v. Howard, 7 Pet. [32 U. 
S.] 343, and The Orleans v. Phoebus, 11 Pet 
[36 U. SJ 183. The duty of the courts of the 
United States is to take notice of the want of 
jurisdiction, even where it has been waived by 
the parties, and without waiting for an objec- 
tion from either side, when the proceedings 
In the district court show a want of jurisdic- 
tion. Cutler v. Rae, 7 How. [48 U. S.] 731; 
The Bee [Case No. 1,219]. The twelfth rule 
last adopted does not protect the claim of the 
libellant. .It protects only claims of a' purely 
maritime character, such as for repairs of 
ships in domestic ports, to which a" lien at- 
taches by a state law. The change of rule 
twelfth, which omits the former license to 
proceed in rem, in case of domestic ships, for 
repairs and supplies, as under the old rule, 
but puts the rule in force from May, 1859, 
preserves the suit in rem in contracts purely 
maritime, as for repairs, but does not apply to 
contracts to be performed on land, as for 
building a ship. The case of Roach v. Chap- 
man, 22 How. [63 U. S.] 129, is directly in 
point. A contract to build a ship is not a 
maritime contract. See Ferry Co. v. Beers, 
20 How. [61 U. S.] 399. In Roach v. Chap- 
man, the court say: "A contract for building 
a ship is clearly not a maritime contract." 
In the case of Morewood v. Enequist, 23 How. 
[64 U. S.] 494, the court say: "The court de- 
cided in that ease (Ferry Co. v. Beers) that a 
contract to build a ship is not a maritime eon- 
tract" The United States courts have no 
jurisdiction over this ease, under that pro- 
vision of the constitution which gives con- 
gress power to regulate commerce with for- 
eign nations and between the several states of 
the Union. The lien given rests upon an 
artificial structure, and depends upon a local 
statute, which must be strictly followed and 
construed. Greene v. Ely, 2 G. Greene (Iowa) 
508; Lynch v. Cronan, 6 Gray, 532. The lien 
rests on two statutes of Massachusetts. Chap- 
ter 117, Rev. St., combined with chapter 231, 
Acts 1855. The prerequisites of these stat- 
utes have not been complied with. Acts 1855, 
c. 231, § 2, requires the claimant, within four 
days from the time that the vessel leaves the 
port where she was when the materials were 
delivered, to file a certificate with the town 
clerk. The seizure made by the marshal was 
invalid, and gives no jurisdiction to this court. 
Nor is it helped by the stipulation. A me- 
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chanic who proceeds under the lien law of 
New York against owners, for work done un- 
der contractors, cannot recover if nothing he 
due to the latter on their contract Pike v. 
Irwin, 1 Sandf . (N. Y.) 14. 

CIJFFORD, Circuit Justice. It is insist- 
ed by the libellants that on this state of 
facts the federal courts have jurisdiction to 
enforce the lien under the state law. They 
in effect admit that to maintain that view 
■of the case it is necessary to show that a 
contract to furnish materials for the con- 
struction of a ship is a maritime contract, 
and they accordingly submit the affirmative 
of that proposition, and insist that all such 
contracts are maritime, especially where the 
ship is to be built upon the shores of tide- 
waters, and is designed for use upon the 
navigable waters of the sea. Maritime con- 
tracts are such as relate to commerce and 
navigation, and unless a contract for the 
building of a ship is to be regarded as a 
maritime contract, it will hardly be contend- 
ed that a contract to furnish the materials 
for the construction of the same can fall 
within that designation, as the latter is 
more strictly a contract made on land and to 
be performed on land than the former, and 
is certainly one stage further removed from 
any immediate and direct relation to com- 
merce and navigation. 

On the other hand, if it be admitted that 
a contract to build a ship is a maritime con- 
tract, it is difficult to say that a contract to 
furnish the materials for the construction of 
the same is not also of the same character, 
although its breach and even its perform- 
ance may involve judicial inquiries into the 
business transactions of men, as well in the 
forests and mines, as in the manufactories 
and workshops of the country. 

Consequently, wherever the question in- 
volved in the record has been considered, 
the decision has uniformly turned upon the 
solution of the inquiry, whether a contract 
for building a ship is or is not a maritime 
contract The parties in this controversy 
have conducted the investigation in the same 
way, and very properly, because it is clear 
that if a contract for building a ship is not 
a maritime contract, then this court has no 
jurisdiction of the matters involved in the 
cases under consideration. Beyond question 
the supreme court is the ultimate tribunal, 
under the constitution of the "United States, 
to construe both the constitutional grant of 
judicial power in eases of admiralty and 
maritime jurisdiction, and the acts of con- 
gress regulating its exercise. Decisions of 
the supreme court therefore, are final and 
conclusive upon the subject. Such a deci- 
sion is an authority in this court, and of 
course will be followed even in cases where 
the present circuit judge is not able to yield 
his assent to. the conclusion. Allowing the 
rule to be so, it is insisted by the claimants 
that the question involved in the controver- 



sy has been several times conclusively de- 
cided in that court, and they refer to the 
eases upon which they rely to support that 
proposition. But the libellants deny the 
proposition, and insist that no one of the 
eases referred to fully decides the point un- 
der consideration. Some care must be ob- 
served, under the circumstances, in exam- 
ining those cases, and the more so, as two 
of the district courts, in respect to one of 
them, have come to opposite conclusions as 
to the proper construction to be given to the 
opinion of the court Reference is made, in 
the first place, to the case of The Jefferson, 
20 How. [61 U. S.] 393, in which the opinion 
of the court was given by Mr. Justice Ca- 
tron. Recurring to the statement of the 
case, it will be seen that it was a libel filed 
by the assignees of the builders against a 
new steam ferry-boat, for a balance due the 
builders on account of work done and mate- 
rials furnished in constructing the hull of 
the vessel. The builders contracted to build 
three ferry-boats at Keyport, in the state of 
New Jersey, but they built this one only, and 
they claimed a lien for the unpaid balance 
of the price. 

Decree was entered in their favor in the 
court below, and the claimants appealed to 
the supreme court When the cause came up 
for argument the first point made for the 
claimants was, that a contract to build and 
complete a ship is not one within the ad- 
miralty jurisdiction of the federal courts, 
though it be intended to employ her in navi- 
gating the ocean, and even though the em- 
ployer be a citizen or inhabitant of spme oth- 
er place or country than that in which the 
work is to be done. Direct issue was taken 
upon that proposition by the libellants, and 
the court say: "The -only matter in contro- 
versy is whether the district courts have ju- 
risdiction in admiralty to enforce liens for 
labor and materials furnished in constructing 
vessels to be employed in the navigation of 
waters to which the admiralty jurisdiction 
extends." Notice was taken in the argu- 
ment of the fact that the state law in that 
case gave no lien in favor of the builder, but 
the main point urged for the claimants was 
that the building of a ship was purely a lo- 
cal matter in no way directly connected with 
maritime commerce. 

Responding to that argument the court 
say: "The admiralty jurisdiction, in cases 
of contract, depends primarily upon the na- 
ture of the contract and is limited to con- 
tracts, claims, and services purely maritime, 
and touching rights and duties appertaining 
to commerce and navigation." Applying 
that rule to the case then under considera- 
tion, the court say: "So far from the con- 
tract being purely maritime, and touching 
rights and duties appertaining to navigation 
(on the ocean or elsewhere), it was a con- 
tract made on land to be performed on land." 
Effort is certainly required to misunder- 
stand that language; but the court go fur- 
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ther, and say, the wages of the shipwrights 
had no reference to a voyage to be perform- 
ed. They had no interest or concern what- 
ever in the vessel after she was delivered to 
the party for whom she was built, and they 
were bound to rely on their contract. 

Looking at the whole case, I am of the 
opinion that the supreme court in that case 
decided, and intended to decide, that a con- 
tract for the building of a ship is not a mari- 
time contract. Judge Wilson took the same 
view of the question in the ease of The Rev- 
enue Cutter [Case No. 11,713]; but Judge 
Sprague, in the case of The Richard Busteed 
[Id. 11,764], held that a contract for the 
building of a sea-going vessel was maritime, 
and came to the conclusion that the con- 
trary opinion, expressed in the Case of The 
Jefferson, might be regarded as the reason- 
ing or dictum of the judge who delivered the 
opinion. Since the last-named case was de- 
cided, the same question has more than once 
come before the supreme court, and on ev- 
ery occasion the decision has been that such 
contracts are not maritime. Such was the 
view of the court in the case of Roach v. 
Chapman, 22 How. [63 TJ. S.] 129, where the 
opinion of the court was given by Mr. Jus- 
tice Grier. Proceedings had been instituted 
in the district court for the Eastern district 
of Louisiana, in that case against the steam- 
er Capitol, to enforce a lien for a part of the 
price of the engine and boilers, which had 
been furnished at Louisville, in the state of 
Kentucky, where she was built Libellants 
claimed a lien under the general admiralty 
law and under the law of the state. Plea 
was filed to the jurisdiction of the court, and 
the court say, a contract for building a ship 
or supplying engines, timber, or other mate- 
rial for her construction, is clearly not a 
maritime contract, and that any former dic- 
ta or decisions which seemed to favor a con- 
trary doctrine were overruled by this court 
in the case of The Jefferson, 20 How. [61 U. 
S.] 400. During the same session of the 
court, the same question was again present- 
ed in the case of Morewood v. Enequist, 23 
How. [64 U. SJ 494, and was again decided 
in the same way. On that occasion the 
court, after referring to the Case of The Jef- 
ferson, go on to say that the court decided 
in that case that a contract to build a ship is 
not a maritime contract; and though in 
countries governed by the civil law, courts 
of admiralty may have taken jurisdiction of 
such contracts, yet that in this country they 
are purely local, and governed by state laws, 
and should be enforced by .the state tri- 
bunals. Regarding these decisions as au- 
thority in this court, it is not possible to sus- 
tain the views of the libellants in these cases. 

Contracts for repairs and supplies are 
maritime contracts, and it is for that reason 
that libels for such claims, if furnished to a 
foreign ship or for a ship in a foreign port, 
may be filed against the ship and freight in 
rem, or against the master or owner in per- 



sonam. Libels in rem in such cases are bas- 
ed upon a maritime lien, which arises as an 
implication of law. Such implication, how- 
ever, does not arise in cases of domestic 
ships, but under the old admiralty rule the 
like proceeding in rem was allowed in such 
cases where a lien was given by the local 
law. Suits in personam may still be prose- 
cuted in such cases under the new admiral- 
ty rule, but not in rem, as under the previous 
rule. 

Pending cases or such as were brought be- 
fore the 1st of May, 1854, when the new rule 
went into operation, are unaffected by the 
repeal of the old rule. The St. Lawrence, 1 
Black. [66 TJ. SJ 522. Explanations touch- 
ing the repeal of that rule and the effect of 
that repeal are so fully given in the case last 
referred to, that it seems unnecessary to say 
more upon the subject, especially as neither 
the old nor new rule has any application to 
the case under consideration. 

It was suggested at the argument that the 
objection to the jurisdiction had been waiv- 
ed, but it is the settled doctrine of the fed- 
eral courts that consent cannot give juris- 
diction, nor can the objection be waived. 
Cutler v. Rae, 7 How. [48 IT. S.] 731. Having 
come to the conclusion that the objection to 
the jurisdiction of the court must prevail, it 
is unnecessary to examine the other ques- 
tion. The respective decrees of the district 
court dismissing the libels are affirmed, but 
without costs. 
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Case N"o. 18,170. 

YOUNG v. PALMER. 

[2 Cranch, C. C. 625.] i . 

Circuit Court, District of Columbia. Dec. 
Term, 1825. 

Special. Bail. 

In an action upon the case for selling negroes 
out of the neighborhood contrary to agreement, 
the defendant wilJ not be held to special bail, 
upon an affidavit stating the breach of the agree- 
ment, and the belief of the plaintiff that he has 
sustained damage to a certain amount. 

This was an action upon the case upon a 
special contract of sale of slaves by the plain- 
tiff to the defendant, in which the defendant 
promised not to sell them out of the neigh- 
borhood, &c, whereby the plaintiff was in- 
duced to sell* them for less money; but the 
defendant sold them, &c, contrary to his 
agreement. 

The affidavit stated that the plaintiff "be- 
lieves" he could have sold them for four 
hundred dollars more than he got for them 
from the defendant if he had sold them un- 
conditionally, and "considers" that he has 

i [Reported by Hon. William. Cranch, Chief 
Judge.] ' , 
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sustained damage in the sum of four hun- 
dred dollars. 

THE COURT (THRUSTON, Circuit Judge, 
doubting) permitted the defendant to ap- 
pear without special bail. 



Case K"o. 18,171. 

YOUNG et ai. v. PORTER et aL 

[3 Woods, 342.] x 

Circuit Court, W. D. Texas. June Term, 1878. 

Equity Suit fok Land— Sufficiency of Com- 
plainant's Title — Equitable Claim. 

1. Where complainants in a bill in equity to 
recover lauds of which the defendants were in 
possession, claimed only an equitable title there- 
to, and did not set up any facts tending to show 
that the defendants were in any way affected 
by their equity, held, that the bill could not be 
maintained. 

[Cited in Lamb v. Farrell, 21 Fed. 12.] 

2. The bare fact that parties who hold an eq- 
uitable title to land cannot sue at law, does not 
give a court of equity jurisdiction. 

[Cited in Fussell v. Gregg, 113 U. S. 554, 5 
Sup, Ct 633.] 

3. The remedy of parties so situated is first 
to obtain the legal title, and then bring their 
action at law against the parties in possession 
of their land. 

[Bill by John S. Young against James Por- 
ter.] Heard upon demurrer to the bill for 
want of equity. 

D. E. Thomas, for complainants, cited 
Jackson v. Morse, 16 Johns. 197; Bogert v. 
Perry, 17 Johns. 350; Fenn v. Holme, 21 
How. [62 U. S.] 481; Tyler, Ej. 43, 44. 

A. J. Peeler, for defendants, cited Orton v. 
Smith, 18 How. [59 U. SJ 263; Herrington 
v. Williams, 31 Tex. 448. 

BRADLEY, Circuit Justice. The bill in 
this case is filed to recover 640 acres of land, 
of which the defendants are in possession. 
The complainants admit that they have not 
the legal title to the land, but they claim 
the equitable title; and it is because they 
have only the equitable title, and cannot 
maintain an action at law, that they come in- 
to a court of equity. They do not state that 
the defendants have the legal title or that 
they obtained possession under any person 
who had it. They do not state any facts go- 
ing to show that the defendants are in the 
least affected by the equity which they, the 
complainants, set up. They only state that 
the defendants have wrongfully possessed 
themselves of the land, and are cutting tim- 
ber and committing other waste thereon. 
The bill is, in fact, a mere ejectment bill, the 
only pretense for bringing which in a court 
of equity is that the complainants cannot 
maintain an action at law. 

We entirely agree with the complainants' 
counsel in the proposition that the complain- 
ants could not maintain an action at law for 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



the recovery of the land. But that does not 
prove that they can maintain a suit in equity 
for that purpose. They cannot maintain a, 
suit which is the equivalent of an ejectment^ 
merely because their title is only an equita- 
ble one. They must show that the defend- 
ants inequitably withhold the possession 
from them before they can do this. They 
must show some connection between the de- 
fendants and themselves. If the -defendants 
had procured the legal title with notice of 
the complainants' - equities, or were in any 
other respect guilty of fraud or want of equi- 
ty towards the complainants in detaining 
the possession from them, then the latter 
might probably come into equity for relief. 
But they have not shown any such state of 
things. The complainants ask: If we can- 
not proceed either at law or in equity, what 
shall we do? The answer is plain: They 
must first take those proceedings against 
Alberty or his representatives or assigns 
which are necessary to obtain the legal title; 
and having obtained that, then they can 
bring trespass to try title against the de- 
fendants. If they say they cannot find Al- 
berty, they must take those proceedings 
which the law gives to bring him into court 
by advertisement, or other constructive serv- 
ice. At all events, a suit in chancery cannot 
be maintained against the defendants, unless 
something more is shown against them than 
is shown in this bill. The bill must be dis- 
missed. 
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YOUNG v. POTT. 

[4 Wash. C. C. 521.] i 

Circuit Court, E. D. Pennsylvania. April Term, 
1825. 

Cross Bill for Discovery— Jurisdictional 
Facts. 

After the cause on the original bill was set 
for hearing, the defendant was informed that 
the plaintiff was a nominal one, and that the 
real plaintiff was a citizen of the same state 
with the defendant. He immediately filed a 
cross bill charging this and asking a discovery. 
The original suit ought not to be heard until the 
cross bill is answered. 

The bill states that the plaintiffand defend- 
ant entered into a written agreement for a 
purchase, by the former, from the latter, of 
a certain tract of land, for which he was to 
receive a good title, and was to pay a certain 
sum by instalments. That the plaintiff was 
put into possession, but the defendant having 
refused to convey the land according to his 
contract, and having brought an ejectment 
against the plaintiff to recover the land, 
which was removed from the state court to 
this, he prays for a specific performance, and 
for an injunction. No injunction was applied 

i [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., 
Esq.] 
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for or granted. The defendant filed his an- 
swer in January last, and now, at this, court, 
he filed also a cross bill; stating, that he had 
been informed that, before the filing of the 
original bill, the plaintiff had conveyed and 
assigned all his interest in the premises to a 
citizen of this state, and that the suit is car- 
ried on in the plaintiff's name, in order to give 
jurisdiction to this court, and praying for a 
discovery. 

Mr. Rawle, for plaintiff, in the original bill, 
contended that the original cause, standing 
ready for hearing, should be brought on be- 
fore an answer is filed to the cross bill. 

Mr. Sergeant, for defendant. 

BY THE COURT. The cross bill having 
been filed within a short time after the plain- 
tiff in it had received information of the mat- 
ter to which it relates, the original cause ought 
not to be heard until the answer is filed to the 
cross bill, particularly as the prayer of it is 
for a discovery of matter going to show, if 
true, that this court has not jurisdiction of the 
prinelp.il cause. 

THE COURT having, during the present 
term, granted a writ of estrepment in the 
ejectment cause, refused, on the motion of the 
defendant in that cause, to discharge the writ 
in the present state of the equity causes. Un- 
less the plaintiff should succeed on the equity 
side of the court in obtaining a decree for a 
conveyance, the defendant must inevitably 
obtain a judgment at law in the ejectment 
cause. Until that is decided, it is proper to 
prevent the commission of waste by the party 
in possession. 
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YOUNG et al. v. RIDENBAUGH. 

[3 Dill. 239; i 11 N. B. R. 563; 7 Chi. Leg. 
News, 242.] 

Circuit Court, W. D. Missouri. March, 1875. 
Bankrupt Act— Dischahge — Death of Bankrupt. 

1. After the final discharge of a bankrupt is 
granted, there is a strong, if not conclusive pre- 
sumption that the final oath required by section 
29 of the bankrupt act [of 1867 (14 Stat. 531)] 
was duly taken. This presumption is not over- 
come by the mere fact that such oath is not 
upon the files. 

2. Where the bankrupt died a-fter his uncon- 
tested application for a discharge had been sub- 
mitted to the court and a favorable report of 
the master had been made, the court has power 
to order the discharge to be entered nunc pro 
tunc as of the date when the master's report 
was first filed. 

3. Effect of the death of the bankrupt on 
pending proceedings in bankruptcy, considered. 

Petition [by William Young and others] 
for review under section 2 of the bankrupt 
act. William Ridenbaugh was thrown into 
bankruptcy in 1870. The case went through 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
30 Fed.Cas.— 55 



all the stages of bankruptcy proceedings. 
In April, 1874, the. bankrupt regularly ap- 
plied to be discharged. In September, 1S74, 
his application for a discharge, not being 
contested, was submitted to the court, and 
referred to the auditor as master, who, on 
the 17th day of October, 1874, reported to 
the court that the bankrupt had complied 
with the law, taken the final oath, and was 
entitled to his discharge. The court" ordered 
the discharge. On the 18th day of October, 
1874, the bankrupt died. No final oath now 
appears among the papers,. The discharge 
was not entered of record until the 22d of 
October, 1874. When the order for discharge 
was made, whether before or after Riden- 
baugh's death, did not exactly appear. Cred- 
itors ■who had proved debts in bankruptcy, 
sought, by petition in the district court, to 
set aside the discharge on the ground that no 
final oath was ever taken by the bankrupt. 
The court refused to set aside the discharge, 
and ordered a new certificate to be issued as 
of October 17, 1874. To review and reverse 
this order, the creditors bring the present 
petition for review, making Ridenbaugh's 
administrator defendant therein. The case 
was submitted to the circuit judge upon the 
facts in the opinion of the district judge, a 
synopsis of which is above given. 

Johnson & Botsf ord and Lee & Adams, for 
creditors. 
Henry Flanagan, contra. 

DILLON, Circuit Judge. The order of the 
district court complained of must be affirm- 
ed. If it be admitted that in no case, not 
even in the death of an adjudicated bank- 
rupt, can a discharge be granted unless the 
oath required by section 29 has been taken 
and subscribed, still, it does not appear from 
the record or from any fact found by the dis- 
trict court that the deceased bankrupt did 
not take and subscribe the final oath. On 
the 17th day of October the auditor, as mas- 
ter, reported specially that the bankrupt had 
filed the oath required by section 29, and 
was entitled to a discharge and the court in- 
dorsed on this report an order for the bank- 
rupt's discharge, and the discharge was en- 
tered of record October 22d, and on that date 
the certificate thereof was issued. The mere 
fact that the oath required to be subscribed 
by "the bankrupt is not among the files, does' 
not satisfactorily show that it was not taken 
and is not sufficient to overcome the contrary 
presumption arising from the report of the 
auditor and the order of the court for a dis- 
charge. The court below does not- find, as a 
fact, that the oath was not taken. Whether the 
presumption arising from the order granting 
a discharge that the final oath was taken is 
a conclusive one, I need not inquire. Con- 
ceding that, in a proceeding of this kind, thev 
presumption is a disputable one, it is not 
overcome by the record now presented to me.. 

There is no error appearing of record in 
the action of the district court ordering su 
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new certificate to be issued as of tlie day 
when the auditor's report was filed. The 
case had gone through all the stages pre- 
scribed by the bankrupt act. In May, 1870, 
a creditor's petition was filed, a warrant is- 
sued, and subsequently an adjudication was 
entered. On April 24, 1874, the bankrupt 
filed a petition for his discharge, notice was 
given, and on the 12th day of September, 
1874, no objection to the discharge being 
made by the creditors, his application was 
submitted to the court, and referred to the 
auditor, who, on the 17th day of October, re- 
ported that the bankrupt had, in all things, 
conformed to the bankrupt act. Whether 
the order for the discharge was then made 
or was made at some time between that 
day and the 22d of October, does not pre- 
cisely appear and is not material. On the 
18th day of October the bankrupt died. If 
the order was made before his death the 
record and the certificate should be changed 
to conform to the fact. If made after the 
18th of October, still, as the application had 
been fully submitted and was under advise- 
ment and the delay was the delay of the 
court and not of the party, the court had the 
power to order the discharge to be made as 
of a date when the bankrupt was in life; 
and this, whether the proceeding be regard- 
ed as legal, or equitable, or strictly statutory 
in its nature. The authorities leave this 
point in no possible doubt. Broom, Leg. 
Max. 123; Miles v. Williams, 9 Adol. & E. 
(N. S.) 47; 2 Daniell, Ch. Prac. 1027; Camp- 
bell v. Mesier, 4 Johns. Oh. 334. The result 
is that the order of the district court must 
be affirmed. 

Other considerations not pressed by coun- 
sel, growing out of the nature and purposes 
of the bankrupt law, lead to the same con- 
clusion and may be briefly mentioned. When 
a debtor is adjudicated a bankrupt and a j 
conveyance of his property is made to the j 
assignee, it is to be administered by the 
court under the bankrupt law for the benefit 
of all his creditors who shall make proof of 
their debts. Everything relates back to the 
commencement of the proceeding in bank- 
ruptcy, and the bankrupt who surrenders 
his property and complies with the act is 
entitled to his discharge. To the creditor, 
the law gives the benefit of an equal partic- 
ipation in all the assets or property of the 
debtor, except what is exempted. To the debt- 
or, it gives the benefit of a discharge from 
his debts if he makes an honest surrender of 
his property. Debts afterwards created and 
property afterwards acquired do not come 
within the bankruptcy; as to these, debtor 
opens a new book, and commences a new 
career, subject to his discharge being even- 
tually obtained. Suppose after proceedings 
in bankruptcy are begun, the debtor dies; 
what is the effect of his death? Does the 
proceeding abate or go on? If it abates 
then the estate must be taken from the bank- 
ruptcy court and be administered in the pro- 



bate or proper state tribunal and creditors 
must there establish their claims. If, how- 
ever, the proceeding in bankruptcy contin- 
ues notwithstanding the death of the debt- 
or, the bankruptcy court must retain the 
custody of the property and make distribu- 
tion of its proceeds to those entitled. It is, 
therefore, material to have settled the effect 
of the death of the debtor on a pending pro- 
ceeding in bankruptcy against him. Trough- 
ton & Gitley, Amb. 630. By statute (6 Geo. 
IV. c. 16, § 26) no commission of bankruptcy 
abates by the death of the bankrupt after 
adjudication, but, if he die before adjudica- 
tion, the commission cannot proceed. Ex 
parte Beale, 2 Ves. & B. 29 ; # Ex parte Green, 
1 Deae. & O. 230; Ex parte Dewdney, 15 
Yes. 494. And so by 12 and 13 Vict. c. 106, 
§ 116. 

This matter is regulated here by section 
12 of our bankrupt act, which provides that, 
"if the debtor dies after the issuing of the 
warrant (against the estate of the debtor) 
the proceedings may be continued and con- 
cluded in like manner as if he lived." That 
is to say, the death of the debtor after the 
bankruptcy court has issued its warrant to 
seize his property shall not have the effect 
to abate the proceeding. "A bankrupt or in- 
solvent law viewed as operating on the 
rights of creditors is a system of remedy; it 
takes out of the hands of the creditors the 
ordinary remedial processes, and suspends 
the ordinary rights, whieh by law belonged to 
creditors, and substitutes in their place a 
new and comprehensive remedy designed for 
the common benefit of all." Mr. Justice Cur- 
tis, in Betton v. Valentine [Case No. 1,370]. 
And it is in this sens a that an adjudication 
of bankruptcy has been said to be "a stat- 
ute execution for all the creditors," and hence 
does not abate by the death of the bankrupt. 
In re Foster [Id. 4,960]; Hill. Bankr. § 16, 
and eases cited. 

It appears that the creditors of the bank- 
rupt who in the case before me are seeking 
to have the discharge set aside, proved their 
debts in bankruptcy. The effect of this is 
declared by the twenty-first section of the 
act, to be that they shall not be "allowed to 
maintain any suit at law or in equity there- 
for against the bankrupt, but shall be deem- 
ed to have waived all right of action and 
suit against the bankrupt" The 7th sec- 
tion of the act of June 22, 1874 [18 Stat. 179], 
amending section twenty-one, does not af- 
fect the case under consideration, even if it 
retroacts so as to apply to it But here, the 
discharge has not been refused, nor within 
the meaning of the amendment have the pro- 
ceedings been determined without a dis- 
charge. 

These creditors state in their petition that 
their object in seeking to set aside the dis- 
charge is that it stands as an impediment to 
the proof of their demands against the es- 
tate of the debtor in the hands of his ad- 
ministrator. They have participated in all of 
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the estate in bankruptcy, and now seek to 
prove their debts against the estate acquired 
after the bankruptcy in the hands of the 
administrator, and to come in on a footing 
with creditors who became such after the 
filing of the petition in bankruptcy. This, in 
my judgment, they cannot do, in a case 
where if the bankrupt had lived he would 
have been entitled to a discharge from the 
debts of the petitioners, and they cannot, as 
1 am inclined to think, successfully, object to 
such a discharge on the sole ground that the 
final oath required by section twenty-nine of 
the act has not been taken. Notwithstand- 
ing the death, the proceedings are to be "con- 
tinued and concluded" in the same manner 
as if the debtor had lived, and with the like 
effect. Section 12. The death dispenses 
with the necessity of the final oath, and the 
discharge, if, indeed, a formal discharge in 
such a case is necessary, may be entered as 
of a time when the bankrupt was in life. 
Affirmed. 

NOTE. As to the power of the court to en- 
ter orders and judgment nunc pro tunc, not- 
withstanding the death of a party, see Freem. 
Judgra. 34. If one party to an action die, dur- 
ing a curia advisari vult, judgment may be en- 
tered nunc pro tunc, for the delay is the act 
of the court and therefore neither party should 
suffer. Broom, Leg. Mas. 123; 1 Strange, 426. 
In Miles v. Williams, 9 Adol. & E. (N. S.) 47, 
demurrers were set for argument m Trinity 
term, 1844, hut were not argued until May, 
1845, when judgment was given on them for 
the. plaintiff. The plaintiff having died in 
March, 1845, the court made absolute an ordei 
to enter judgment as of Trinity term, 1844, on 
the ground that the issues of law had been de- 
layed by the act of the court through press of 
business, until the plaintiffs' death. In Blew- 
ett v. Tregonning, 4 Adol. & E. 1002, judg- 
ment was entered in May, 1835, upon a ver- 
dict for the plaintiff, which was rendered in the 
spring of 1834. A like entry was made in Ev- 
ans v. Rees, 12 Adol. & E. 167, in 1840 on a 
verdict rendered in 1839, the judgment to be of 
Trinity term, 1839; the party in whose favor 
it was entered having died after verdict, but 
before judgment. The practice in ehancerv is 
the same. 2 Daniell, Ch. Prac. 1027. The 
American cases recognize and adopt the Eng- 
lish practice. In Campbell v. Mesier, 4 Johns. 
Ch. 334, the case was submitted on the 26th 
of November, 1819, after which, but before 
decree, Mesier died. In 1820, the chancellor 
pronounced his decree, but ordered it to be en- 
tered as of November 26, 1S19, the day of sub- 
mission. In Wood v. Keyes, 6 Paige, 478, the 
■cause was heard and submitted on the 20th of 
April 1836. In the meantime, and before de- 
cree, the cestui que trust died. Decree for 
complainant was rendered on May 2,- 1837, but 
the chancellor directed it to be entered a° or 
April 20, 1836. Hess v. Cole, 3 Zabriskie (23 
N. J. Law). 116, is to the same effect. In 
Perry v. Wilson, 7 Mass. 393. the case was 
submitted to the court at the May term, 1810; 
final decision was rendered at May term, 1811, 
before that the defendant had died. Upon this 
fact being suggested to the court, judgment 
was rendered as of the preceding term in Mav, 
the chief justice remarking, "that when action 
was delayed for the convenience of the court, 
they would always take care that no party should 
suffer by such delay." When the plaintiff was 
non-suited at the trial, and applied for a new 
trial, and died while the motion was under 
advisement, the defendant was permitted to 
enter judgment as of the term succeeding the 



non-suit, the plaintiff being then in full life. 
Spalding v. Congdon, 18 Wend. 543; Bank or 
United States v. Weissiger, 2 Pet. [27 U. S.J 
481; Clay v. Smith, 3 Pet. [2S U. S.] 411;. 
Vroom v. Ditmas, 5 Paige, 528; Pool v. Loom- 
is, 5 Ark. 110.- 
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YOUNG et al. v. TAVEL. 

[Bee, 228.] x 

District Court, D. South Carolina. June, 1806. 

Pkize— Condemnation and Sale— Restitution. 

Property purchased at a provisional sale at 
Barracoa, afterwards confirmed by sentence of 
condemnation of the constituted authority at 
Guadaloupe, is not liable to restitution in a suit 
in personam against the purchaser's consignee. 

BEE, District Judge. This is a suit in 
personam against Tavel, to recover the value 
of twenty hogsheads and eighteen barrels 
of sugar, and a large parcel of logwood; 
part of the cargo of the schooner Enterprize, 
belonging to the libellants. The libel states 
that this vessel was captured on the high 
seas by two French privateers, and carried 
into Barracoa, where the said articles were 
taken out of the Enterprize, put on board the 
brig Lear belonging to the defendant, and 
brought from Barracoa to Charleston, where 
they were landed. The libel prays that they 
may be restored. Tavel's claim and answer 
admits the capture of said schooner by two 
French privateers duly authorized to seize 
all vessels trading with the revolted negroes 
of St Domingo; it admits also that she was 
sold at Barracoa with her cargo, by order of 
the agent of the government of Guadaloupe 
tben residing at Barracoa. It states that 
the sale was provisional, and the money or- 
dered to be deposited, to abide the definitive' 
sentence of the government of Guadaloupe. 
This was afterwards obtained, and a copy 
of it, marked B, is filed with the answer. 
The defendant says he was unapprised that 
the sugar and logwood mentioned in the li- 
bel were part of the said cargo, but admits 
that he received twenty-nine hogsheads and 
sixteen bai-rels of sugar from his agent at 
Barracoa, which were shipped on board the 
brig Lear, on account of the proceeds of a 
shipment made by him to Barracoa. The 
claimant pleads the "decree of condemnation 
and sale of said articles in bar to the juris- 

i [Reported by Hon. Thomas Bee, District 
Judge.]. 
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diction of this court; and insists that no 
compensation should be granted, because the 
proceedings are in personam, not in rem, and 
that any sum the court might award would 
be in nature of damages, which ought to 
be grounded on some tort or wilful trespass, 
which he cannot have committed, as he was 
a bona fide purchaser of the property in 
question. 

It was argued by the counsel for the libel- 
ants, that: 1st. The property is fully prov- 
ed. 2d. That the trade to St. Domingo was 
lawful at the time of this, capture, and that 
therefore the decree of condemnation at 
Guadaloupe was void. 3d. That in the case 
of Rose v. Himely [Case No. 12,015], the 
decree was declared void, as being founded 
on an ex post facto law; and that the pres- 
ent decree, being founded in error, is also 
void. 4th. That as the goods were not of a 
perishable nature, the sale was contrary to 
an arrete. oth. That the definitive sentence 
against the vessel is only by implication ex- 
tended to the goods, and therefore void as to 
them. 6th. That by a determination of the 
supreme court of the United States, sentence 
of a foreign court does not decide the ques- 
tion of property. Lastly. That the proof of- 
fered of the sentence at Guadaloupe is not 
duly authenticated. 

For the respondent it was said, that this 
ease is similar to one formerly determined 
in favour of the same party, except that this 
is a suit in personam, and no restitution can 
be decreed; but damages only as for a tort 
or trespass, which is not pretended. That 
the agent at Barraeoa was a purchaser in 
market overt, and the answer states, that the 
property received from that place was in 
return for a cargo shipped from hence in 
the same brig. That the provisional sale 
was lawful and regular, and the purchase at 
it equally so, though the money arising from 
said sale was retained till condemnation 
should take place. That even if the decree 
at Guadaloupe had been different from what 
it was, still this purchase in market overt 
would have been valid: the claimant being 
bound to recur to the money deposited, and 
not to the goods in the hands of a fair pur- 
chaser. But as the decree of condemnation 
actually took place, it must be considered 
as final; that it is certified in the usual form, 
and takes away all pretence for a suit here. 

The principal points that occur in this ease 
have already been investigated by me in 
the case of Rose v. Himely [supra], which, 
however, differs from the present in some 
material respects. The sale there was made 
without any provisional order, and before 
any decree. The arrets upon which the de- 
cree finally rested was, itself, issued after 
the capture of the vessel. Here, the prop- 
erty was sold by a provisional order, from 
a competent source, and the money retained 
to abide the final decree, which confirmed 
the sale. 

It must also be recollected that this suit 
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is in personam; every thing relative to the 
goods being out of the question. The only 
point now left for the decision of the court 
is, whether the respondent has done any act 
that subjects him to restitution. His answer 
states that the articles he imported were 
a consignment from his agent at Barraeoa 
in return for a cargo shipped from hence; 
that they were purchased in market overt;, 
that the sale was made by order of a com- 
petent jurisdiction, and was afterwards con- 
firmed by the constituted authority at Guad- 
aloupe. The only questions then for me to- 
decide are: 1st. Whether this decree is suffi- 
ciently authenticated. 2d. Whether, under 
the circumstances of the case, it can be set 
aside. 3d. Whether the respondent has 
done any thing to subject him to a suit in 
personam. 

The decree appears to me. duly authenti- 
cated, and has every mark of being ge?i- 
uine; a witness has been produced who 
proves the signatures. I do not think that 
I am authorized to set it aside, for the prop- 
erty is condemned as belonging to enemies,, 
under an arrete of the governor of Guada- 
loupe; and I have already determined a 
question like this, as to the validity of a 
foreign sentence. Nothing appears to me 
to make the respondent liable to pay dam- 
ages, or make restitution. I am of opinion, 
therefore, that the suit be dismissed witlL 
costs, and I decree accordingly. 
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Case Wo. 18,176. 

YOUNG et al. v. WETZELL et al. 

[3 Cranch, C. C. 359.] i 

Circuit Court, District of Columbia. Dec. 

Term, 1828. 

Limitation of Actions — Acknowledgment — 
Description op Debt. 

A declaration by the defendants to the mar- 
, shal, at the time of serving the writ (which did 
I not specify the cause of action, nor its amount,) 
I that they would pay the debt if they were not 
arrested upon other judgments then existing- 
against them, and compelled to clear out under 
the insolvent act, is not sufficient to take the 
case out of the act of limitations, although the 
defendants were not arrested upon other judg- 
ments; but if the cause of action and its amount 
were mentioned to them at the time of such 
declaration, it may be left to the jury, and if 
they should find that the promise referred to 
that particular cause of action, it would be suffi- 
cient in law to take the case out of the statute 

Assumpsit on a promissory note [by Young 
and Queen against Wetzell and Mills]. Plea, 
limitations. When arrested by the marshal, 
in this suit, and shown the writ, which did 



i [Reported by 
j Judge.] 
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not designate the amount nor specify the 
cause of action, the defendants said to the 
marshal that they would pay the debt, if they 
■were not arrested upon other judgments then 
existing against them, and compelled to clear 
out under the insolvent act. They have not 
heen so arrested. 

THE COURT (MORSELL, Circuit Judge, 
contra) instructed the jury, at the prayer of 
Mr. Key, for the defendant, that such ac- 
knowledgment "was not sufficient to take the 
case out of the statute of limitations. See 
the case of Bell v. Morrison, 1 Pet. [26 TJ. S.] 
351. 

Mr. "Woodward, the deputy-marshal, who 
served the writ, further testified that he had 
filed the note in the clerk's office, in this case, 
and he thinks he mentioned this note to them 
as the cause of action; he had no certain rec- 
ollection that he did, hut his impression is 
that he did. 

THE COURT (CRANCH, Chief Judge, 
doubting! said that the evidence might he left 
to the jury; and if they should he of opinion 
that the promise to pay referred to this cause 
of action, that promise was sufficient in law 
to take the ease out of the statute. 
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Case K"o. 18,177. 

YOUNG v. YOUNG. 

[4 Cranch, C. C. 499.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1834. 

Change of Trustees. 

The trustee of a family settlement, in which 
infants are interested, may be changed by con- 
sent of the parties, upon a bill filed for that pur- 
pose only. 

[Cited in brief in Davis v. Bessehl, 88 Mo. 
442.] 

This was bill in equity to change the trustee 
of a family settlement in which infants were 
interested, by consent of the parties. • The 
sole object of the bill, and the whole relief 
prayed, was the change of the trustee, with 
the consent of the parties. 

THE COURT, at first, had great doubt of 
its jurisdiction, in such a case, so as to dis- 
charge the present trustee from his obliga- 
tion. 

But Mr. C. Cox cited the following author- 
ities, and THE COURT, in May, 1S32, would 
have made a decree, but, as THE COURT 
required the new trustee to give security, be- 
cause infants were interested, who could not 
consent, the decree was never signed. 

The authorities cited were Uvedale v. Et- 
trick, 2 Oh. Cas. 130; Lake v. De Lambert, 
4 Ves. 592; BuchaDan v. Hamilton, 5 Ves. 
722; 2 Com. Dig. tit. "Chancery," 4, W. 6, 7. 



* [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case Wo. 18,178. 

The YOUNG AMERICA. 

[1 Brown, Adm. 462; i 6 Chi. Leg. News, 197.] 

District Court, E. D. Michigan. Jan., 1874. 

Admiralty — Amendment op Pleadings — Joinder 
of Actions in Rem and in Personam. 

1. It is not competent to amend a joint libel 
against three vessels, by substituting the name 
of the owner of one vessel for the vessel, so as 
to change it from a libel in rem to one in per- 
sonam. 

2. A libel in rem cannot be changed into a libel 
in personam against the owner. 

3. A joint action for collision cannot be main- 
tained in rem against one vessel, and in personam 
against the owner of another. 

[Cited in The Corsair, 145 U. S. 343, 12 Sup. 
Ct. 951.] 

Libel for collision, by Frederick H. Blood, 
against the tug Young America, the schooner 
Home, and' Francis R. P. Cottrell, owner of 
the scow Wilcox. Case came up on motion by 
the respondent Cottrell to dismiss the citation 
as to him, and to vacate the order allowing 
an amendment to the original libel upon 
which the citation was issued. The original 
libel was filed against the tug, schooner and 
scow, in rem, for an alleged joint liability for 
damages on account of a collision. The tug 
and schooner were arrested and bonded. 
The scow was not arrested, on account of 
her being and remaining out of the jurisdic- 
tion, and no appearance was entered or bond 
given on her account. In this state of the 
case, the libellant presented his petition, set- 
ting forth the foregoing facts, and alleging 
that the respondent Cottrell was owner of 
the scow at the time of the collision, and 
praying "that the said libel may be amend- 
ed, and so far as concerns the said scow may 
be turned into a libel in personam, and that 
your said libellant may be permitted to pro- 
ceed against the said Cottrell, as owner of 
said scow, instead of proceeding against the 
said scow herself, and that the said Cottrell 
may be cited," etc. The court at the time 
expressed serious doubts as to the regularity 
of such a proceeding, but finally, without a 
critical examination of the subject, made an 
order in accordance with the prayer of the 
petition. A citation having been issued and 
served on Cottrell, he now moves to dismiss 
the same, and to vacate the order amending 
the libel, and allowing the citation to issue. 

F. H. Canfield, for the motion. 

The amendment changes the form of action 
from one in rem to one in personam. The 
court has no power to allow such an amend- 
ment. Kynoeh v. The S. C. Ives [Case No. 
7,958]. See, also, The North Carolina, 15 
Pet. [40 U. S.] 40; The John Jay [Case No. 
7,352]; The Richard Doane [Id. 11,765]. The 
amendment is open to the further objection, 
that it works a complete change of parties, 

1 [Reported by Hon. Henry B. Brown. District 
Judge, and h^re reprinted by permission.] 
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and is iii fact the institution of a new suit. 
At common law, the rule is well settled that 
the court has no power to amend, by adding 
new parties, or by changing the form of ac- 
tion. Winslow v. Merrill, 11 Me. 127; At- 
kinson v. Clapp, 1 Wend. 71; Winn v. Aver- 
ill, 24 Vt. 283; Emerson v. Wilson, 11 Vt. 
357;" Bowman v. Stowell, 21 Vt 309; State 
v. Coot, 32 N. J. Law, 347. No case can be 
found sanctioning the practice attempted 
here, and the absence of authority is an ar- 
gument against its adoption. 

H. B. Brown, contra. 

Any amendment is allowable in admiralty 
which does not change the cause of action. 
Improper parties may be stricken out. Nesv- 
ell v. Norton, 3 Wall. [70 U. S.] 257, 263. 
New ones may be added. The Commander 
in Chief, 1 Wall. [68 TJ. S.] 49. A libel may 
be turned into an information. U. S. v. Four 
Pieces of Cloth [Case No. 15,150]. See, also, 
Dunl. Adm. Prac. 87, 129, 213; 2 Pars. Shipp. 
& Adm. 429, 431. An amendment was re- 
fused in Kynoch v. The S. C. Ives [supra], 
because an entire change in the nature and 
character of the action was proposed. See, 
also, 2 Conk. Adm. 25S, 415; The Harmony 
[Case No. 6,0S1J; Davis v. Leslie [Id. 3,639]; 
Nevitt v. Clarke [Id. 10,138]; The Richard 
Doane [Id. 11,765]; The City of Paris [Id. 
2,766]; The Henry Ewbank [Id. 6,376]. It 
is settled that a court of admiralty is gov- 
erned by the same rules of practice as a 
court of equity. In equity the name of a 
plaintiff may be changed. 1 Daniell, Ch. 
Prac. 402, 404; Jennings v. Springs, 1 Bailey, 
Eq. 1S1. The amendment is in furtherance 
of justice, as it is more equitable that the 
owner should pay, than an innocent pur- 
chaser of the vessel. We might discontinue 
against the Wilcox, and file an original' libel 
against her owner, setting f orth that his ves- 
sel was in fault, and the court would order 
the causes to be tried together. What may 
be done indirectly may be done directly. 

LONGYEAR, District Judge. The question 
presented involves two considerations: 1. 
As a libel against the scow alone, could the 
court allow it to be changed by amendment 
from a libel in rem against the vessel to a 
libel in personam against the owner? 2. In 
case of a joint liability of two or more ves- 
sels for a collision, can" a joint action be 
maintained in rem against one or more of 
the vessels, and in personam against the 
owners of the others? 

First. Touching the first question, the 
counsel on either side have not referred the 
court to any reported or unreported deci- 
sion in point; and after a pretty thorough 
investigation I am satisfied that none ex- 
ists. This would seem to indicate that the 
matter is so well understood at the bar 
that the question has never been raised, or 
if it has, that it has not been considered 
by the courts of sufficient importance to de- 



mand the promulgation of an opinion. But 
upon which side of the question does this 
seeming acquiescence of court and bar bear? 
This question must be answered, if at all, by 
ascertaining what the courts have decided in 
cases involving principles lying at the foun- 
dation of the question under consideration. 
In several instances in England and in this 
country the questions have arisen in collision 
eases, -as to the right to ingraft upon or 
blend with -an action in rem -a proceeding in 
personam for the recovery of a deficiency 
against the owner, where the proceeds of the 
vessel were not sufficient to meet the dam- 
ages pronounced for; and also whether an 
action in rem against the vessel, and an ac- 
tion in personam against the owner, could 
be joined in the same libel. In the United 
States, however, the latter question was set- 
tled by a rule of the supreme court in 1845 
f admiralty rule 15). Since that time the de- 
cisions in this country have all turned upon 
the construction of the rule, and therefore 
throw but little light upon the question, and 
will not be noticed. 

The first case in England which has come 
to the notice of the court was The Triune, in 
1834 (3 Hagg. Adm. 114). In this case Sir J. 
Nieholl granted a monition to the owner, 
who had intervened and bonded the vessel, 
to pay a deficiency, failing to do which he 
was imprisoned upon an attachment. When 
the motion was made, Sir J. Nieholl put this 
pertinent interrogatory to counsel: "Is there 
an instance of a warrant of arrest under cir- 
cumstances, such as are in this case, against 
the master and part owner?" The interroga- 
tory does not appear to have been answered, 
but at a subsequent date he allowed the 
process to issue. The matter does not ap- 
pear to have been discussed or very much 
considered, and altogether the report of Ihe 
ease is quite unsatisfactory. The question 
next arose in England in 1840, in the case of 
The Hope, 1 W. Hob. Adm. 155. In this case 
Dr. Lushington decided directly the contrary 
to Sir J. Nieholl in The Triune, and held that 
it was not competent for the court to ingraft 
upon' a proceeding in rem a personal action 
against the owner to make good the excess 
of damage beyond the proceeds of the ship. 
His attention had not at that time been call- 
ed to the decision of Sir J. Nieholl in The 
Triune. Subsequently, however, in the ease of 
The Volant, in 1842 (1 W. Rob. Adm. 383), 
where the same question was again pre- 
sented, his attention was called to Sir J. 
Nicholl's decision. Dr. Lushington then went 
over the subject quite fully, and finally dis- 
agreed entirely with Sir J. Nieholl, and fully 
adhered to his former opinion in the case of 
The Hope; and such appears to have been 
the settled doctrine in England ever since. 
In Citizens' Bank v. Nantucket Steamboat 
Co., in 1841 [Case No. 2,730], Judge Story held 
that in collision cases it was not competent 
to proceed in the same suit in rem against 
the vessel and in personam against the own- 
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er. And this appears to be the only reported 
case in which any question of this kind arose 
in the courts of the United States before the 
promulgation of rule 15. But we are not 
concerned here so much with the particular 
points decided in those cases as we are with 
the reasons upon which the decisions were 
founded. In the case of The Hope, 1 TV. 
Rob. Adm. 155, Dr. Lushington held substan- 
tially that, looking to the general principles 
upon which the proceedings in admiralty are 
conducted, it was wholly incompetent to in- 
graft a proceeding in personam against the 
owner upon a proceeding in rem against the 
vessel for the recovery of a deficiency. Ap- 
plying that declaration to the present ques- 
tion, it may be remarked that, if in view of 
those general principles, it is wholly incom- 
petent for the recovery of a part of the dam- 
ages only, that is, the excess of damages 
over value of vessel, for a still stronger rea- 
son it is incompetent to change the whole 
proceeding from one in rem to one in per- 
sonam, in which the owner may be made 
liable for the. whole damages without regard 
to the value of the vessel against which the 
libel was filed. 

In the case of The Volant, 1 "W. Rob. Adm. 
383, Dr. Lushington says: "The jurisdiction 
of this court does not depend upon the exist- 
ence of the ship, but upon the origin of the 
question to be decided, and the locality. 
Looking to a proceeding by the arrest of the 
vessel, it is clear that, if no appearance is 
given to the warrant arresting the ship, 
there can be no proceedings against the own- 
ers, for the court cannot know who the own- 
ers are; the court cannot exercise any power 
over persons not before the court and never 
personally cited to appear." That is to say, 
in a proceeding in rem, for a collision, in 
which the owners are never personally cited 
to appear, there is no process or proceeding 
by which the court can obtain jurisdiction of 
the owners, or know who they are, even in 
cases where the vessel has been arrested, 
other than by their voluntary appearance. 
This doctrine commends itself to my judg- 
ment, and, applied to the present case, it 
seems to me unanswerable. How can it be 
said that, in a case like the present, where 
the vessel has not been arrested even, and 
there has been no appearance, the court can 
change the proceeding in rem against the 
vessel to a proceeding in personam against 
the owner, of whom the court has acquired 
and can acquire no jurisdiction, and whom 
the court does not and cannot know, by vir- 
tue of any proeess or proceeding incident to 
the proceedings in rem? The allowance of 
the amendment making the change, on the 
petition of the libellant, necessarily involved 
a determination by the court of the fact as 
to who was the owner, thus giving judgment 
beforehand, in an ex parte proceeding, and 
in a proceeding in rem, as to an essential 
and traversable fact in actions in personam 
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in like cases— a thing no court ever does wit- 
tingly, and which, having done, through in- 
advertence or for want of due consideration, 
will be at once undone on attention being 
called to it In Citizens' Bank v. Nantucket 
Steamboat Co. [supra], Judge Story says: 
"In eases of collision the injured party may 
proceed in rem, or in personam, or success- 
ively in each way, until he has full satisfac- 
tion. But," he says, "I do not understand 
how the proceedings can be blended in the 
libel." And in another place, in the same 
opinion, he says: "In the course of the ar- 
gument it was intimated that in libels of 
this sort the proceedings might be properly 
instituted both in rem against the steamboat, 
and in personam against the owners and 
master thereof. I ventured at the time to 
say that I knew of no principle or authority, 
in the general jurisprudence of courts of ad- 
miralty, which would justify such a joinder 
of proceedings, so very different in their na- 
ture and character and decretal effect. On 
the contrary, in this court, every practice of 
this sort has been constantly discounten- 
anced as irregular and improper." It will 
be observed that the ground upon which the 
objection to joining the two proceedings in 
one libel was sustained by Judge Story was 
that the two are so very different in their 
nature and character and deeretal effect. 
The same objection, as it seems to the court, 
applies with increased force to changing the 
one proceeding into the other by way of 
amendment And besides that, there is what 
seems to the court the further unanswerable 
objection that "such change involves an- en- 
tire change of the party proceeded against. 
It is, in fact, the institution of a new suit 
by way of amendment a proceeding never 
tolerated, I believe, in this or any eourt. 

Second. The foregoing considerations, I 
think, are equally conclusive against joining 
in one suit proceedings in rem against the 
two vessels and in personam against the 
owner of the other. The original libel was 
brought against the three vessels, upon the 
theory, of course, that they were guilty of 
a joint tort. The action was joint as to the 
three. "With the amendment, the action re- 
mains joint as to the two vessels which were 
arrested, but has necessarily become several 
as to the owner of the third, because, as an 
action in personam, it involves other and ad- 
ditional proof, and a different decree. The 
amendment has, therefore, wrought a pal- 
pable misjoinder of actions. But in the view 
taken as to the first point, it is unnecessary 
to elaborate this one further for present pur- 
poses. It results that the amendment was 
irregular, and therefore that the order allow- 
ing the same must be vacated, the amended 
libel taken from the files, and the citation 
be dismissed, with costs of the motion 
against the libellant. Motion granted. 

[For subsequent proceedings, see Case No. 18,- 
179.] 
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Case Wo. 18,179. 

The YOUNG AMERICA. 

[1 Brown, Adm. 549.] * 

District Court, E. D. Michigan. Feb., 1875. 

Collision— Insufficient Manxixg—Pkesumption 
of Fault. 

1. Where the master of a small tug was also 
acting as wheelsman and lookout, but it was 
clear this fact did not contribute to the colli- 
sion, held, the tug was not thereby chargeable 
with a fault. 

2. But where the master, even of a small 
scow, was acting as wheelsman and lookout, 
and the proofs left it doubtful whether this con- 
tributed to the collision, the scow was held lia- 
ble. 

This was a libel, by the same libellant, in 
rem against the tug Young America and 
scow Home, and in personam against Fran- 
cis B. Cottrell, owner of the scow Wilcox, 
for the same collision, and the two causes 
were heard together. The collision occurred 
about noon on the 22d day of November, 1871, 
at the lower end of the new canal on St. 
Clair Flats, by the libellant's vessel, the scow 
Liberty, first bringing up against the lower 
end of the pier on the port side coming down, 
and the scow Wilcox running into her stern 
while she lay against the pier, causing in- 
jury to both her stem and stern. The scow 
Home was in tow of the tug coming down, 
and the other two vessels were under sail also 
coming down, the tug and Home ahead, the 
Liberty next, and the Wilcox in the rear. 

[For prior proceedings, see Case No. 18,- 
178.] 

H. B. Brown, for libellant in both cases. 
W. A. Moore, for the Young America. 
John Atkinson, for the Home. 
F. H. Canfield, for respondent Cottrell. 

LONG-YEAR, District Judge. I. The only 
faults charged against the tug are: First, 
casting off the line of the Home while still 
in the canal, and without any warning to the 
other vessels; and, second, want of necessary 
officers and crew. (1) The first charge is 
not only denied by the answer and not sus- 
tained by the proofs, but is unquestionably 
negatived by the proofs. (2) The second 
charge is sustained by the proofs in -this, that 
the master was acting as wheelsman, and 
there was no lookout man on duty. The "Vic- 
tor [Case No. 16,933], decided by this court 
July 29, 1873. But no liability ean be at- 
tached to the tug on this account in this 
case, because it is clear from the proofs that 
this fault did not contribute to the collision, 
as will appear hereafter when considering 
the case of the other two vessels. 

II. The only charge of fault against the 
Home was for paying off when her line was 
dropped by the tug so rapidly that the Lib- 
erty could not pass her, whereby the latter 
was caused to collide with the pier. This is 



•i [Reported by Hon. Henry B. Brown, District 
Judge, and here reprinted by permission.] 



clearly not sustained by the proofs. The 
Home did pay off, as a matter of fact, not in 
consequence, however, of her line being drop- 
ped by the tug, because her line had not 
then been dropped, but in consequence of a 
puff of wind driving her up on to the tug, 
and obliging her to pay off to avoid running 
into the latter. The same puff of wind drove 
the Liberty at the same time up alongside 
and to leeward of the Home. The vessels 
having the wind from the starboard and 
nearly a-beam, the sails of the Liberty were 
becalmed by the wind being taken from 
them by the sails of the Home, and in order 
to extricate her the helm was put to star- 
board, and other measures taken to make 
her pay off still more. At first she did not 
seem to mind her helm, but when she did she 
payed off very suddenly and very rapidly, 
and although strenuous efforts were made to 
bring her back on her course, she proved to 
be unmanageable, and kept on quite sharply 
across the channel, and ran against and col- 
lided with the pier near its lower extremity, 
on the port side coming down. She struck 
the pier at an angle of from two to three 
points from the line of the channel bank, 
and did considerable injury to her port bow. 
The proofs showed that there was ample 
room for her to have passed between the 
Home and the pier, and that she could and 
would have done so with safety, but for her 
bad steering qualities or some mismanage- 
ment on board of her, or perhaps both. 
There was, therefore, no case made out 
against the Home. 

m. The allegations of fault against the 
Wilcox are: (1) No lookout; (2) not properly 
manned; (3) no proper precautions to avoid 
the Liberty; (4) not coming to windward far 
enough to avoid the Liberty. 

The first and second allegations of fault 
are fully sustained by the proofs. There was 
no lookout man on duty, and the master was 
acting as wheelsman. These are positive 
faults for which, in ease of collision, a ves- 
sel will in all cases be held responsible, un- 
less it ean be shown by the vessel so in fault, 
clearly and satisfactorily, that such faults 
did not contribute to the collision. This was 
not so shown in this case. The most that 
can be said is that it was left in doubt 
whether the Wilcox could or could not have 
avoided the Liberty after it became certain 
that the latter could not be brought back 
on her course, and was in danger of collid- 
ing with the pier, even if the former had 
had a lookout man on duty, and the .master 
had been giving his undivided attention to 
the navigation of his vessel. The rule above 
alluded to applies especially to vessels navi- 
gating narrow channels, with other vessels 
ahead in the channel, and in their imme- 
diate vicinity, involving the risks of emer- 
gencies, as was the case here, requiring in- 
telligent and prompt action on the part of 
the officer in command. The Genesee Chief, 
12 How. [53 U. SJ 443, 463; The Victor, 
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«upra. Tlie case against the defendant Cot- 
■trell is therefore sustained. 

IV. The only remaining question is wheth- 
er the Liberty was herself free from fault. 
This must he held in the negative, for the 
same reasons and on the same grounds for 
which the Wilcox has been held liable. The 
libellant is therefore entitled to recover 
.against the respondent Cottrell for a moiety 
only of the damages done to the stern of the 
Liberty. The damages done to the bow of 
the Liberty were done by her colliding with 
the pier, for which the Wilcox was in no 
manner responsible. 

Libel against the Young America and the 
Home dismissed, with costs to claimants. 
Decree against Cottrell for a moiety of the 
•damages occasioned by the injuries done to 
the stern of the Liberty by the collision, and 
referring it to a commission to ascertain and 
report the same. Costs reserved till the com- 
ing in of the commission's report Ordered 
.accordingly. 



YOUNG AMERICA, The (SCOTT v.). See 
Case Nos. 12,549 and 12,550. 

YOUNGER v. GLOUCESTER MARINE 
INS. CO. See Case No. 5,487. 

YOUNG MEN'S ASS'N (KING v.). See Case 
. No. .7,811. 



Case Wo. 18,180. 

The YOUNG MECHANIC. 

[2 Curt 404.] i 

■Circuit Court D. Maine. Sept. Term, 1855. 2 

^Maritime Lien — Domestic Vessels — Lien for 

Materials— Insolvency aud Death 

of Owser — Effect. 

1. A maritime lien is a jus in re, constituting 
.an incumbrance on the property, and existing 
independent of the process used to execute it. 
It is not divested by the death of the owner of 
the vessel, and the representation, by his ad- 
ministrator, of the insolvency of his estate. 

[Cited in The LarchjCase No. 8,085; Vande- 
water v. Mills, 19 How. (60 U. S.) 90; Pen- 
dergast v. The Kalorama, 10 Wall. (77 U. 
S.) 212; Francis v. The Harrison, Case No. 
5,038, note; The Kate Tremaine, Id. 7,- 
622; Merchants' Mut. Ins. Co. v. Baring, 
20 Wall. (87 U. S.) 163; The Columbus, 
Case No. 3,044; The E. A. Barnard, 2 Fed. 
722; The J. W. Tucker, 20 Fed. 130; The 
Cumberland, 30 Fed. 450; The Scotia, 35 
Fed. 909; Bailey v. Sundberg, 1 C. C. A. 
389, 49 Fed. 584; The Samuel Marshall, 4 
C. C. A. 391, 54 Fed. 401, 402; The Alvira, 
63 Fed. 149; The J. E. Rumbell, 14S U. S. 
10, 13 Sup. Ct. 499; Moran v. Sturges, 154 
U. S. 256, 14 Sup. Ct. 1027; The Avon. 
Case No. 680.] 

[Cited in Briggs v. A Light Boat 7 Allen 
(Mass.) 296; Atlantic Works v. The Glide, 
157 Mass. 528, 33 N. E. 164.] 

2. The statute of Maine conferred on mechan- 
ics and material-men, such a lien on domestic 

i [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
2 [Affirming Case No. 18,181.] 
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vessels, as the general admiralty law had previ- 
ously allowed to them on foreign vessels. 
[Cited in The Kate Tremaine, Case No. 7,- 
622; The Richard Busteed, Id. 11,764; The 
Mary Gratwick, Id. 17,591; The Columbus, 
Id. 3,044; Topfer v. The Mary Zephyr, 2 
Fed. 826; The Cumberland, 30 Fed. 450; 
The Samuel Marshall, 49 Fed. 759; The 
Julia, 57 Fed. 235; Lighters Nos. 27 and 28, 
6 C. C. A. 495, 57 Fed. 666; The Templar, 
59 Fed. 206; The Alvira, 63 Fed. 149.] 
[Cited in Perkins v. Pike, 42 Me. 149.] 

This was an appeal from a decree of the 
district court in a suit in rem, to enforce 
payment of a claim for materials supplied 
by the libellant for building a vessel within 
the district of Maine. The decree was in 
favor of the libellant [Case No. 18,181], and 
the claimant appealed. It appeared that the 
person who was building the ship, upon a 
contract with whom the materials were sup- 
plied, had died before the institution of the 
suit, and his administrator had represented 
his estate to be insolvent, according to the 
local laws of the state. The only question 
made on the appeal was, whether the lien 
conferred by the local law, still subsisted 
and could be enforced in the admiralty, not- 
withstanding such death and representation 
of insolvency. 

Mr. Shepley, for appellant 
Mr. Evans, contra. 

CURTIS, Circuit Justice. This being a do- 
mestic vessel, the lien, if any, is conferred 
by the local law. If by that law it exists, it 
may be enforced in the admiralty. If it has 
ceased to exist, it can be enforced nowhere. 
The General Smith, 4 Wheat [17 U. S.] 438; 
Peyroux v. Howard, 7 Pet [32 U. S.] 324. 
The Revised Statutes of Maine (chapter 125, 
§ 35) give to those who perform labor, or fur- 
nish materials for or on account of any ves- 
sel building or undergoing repairs, "a lien on 
such vessel for his wages or materials." To 
decide the question now before me, it is nec- 
essary to determine what this statute intends 
to confer, on the laborer or material-man'. 
Its terms must be construed with reference 
to its subject-matter; -and, prima facie, the 
word "lien," here used, should bear the same 
signification which had been attached to it 
in the maritime law. Under that law, me- 
chanics and material-men have a lien on for- 
eign vessels for the price of their labor and 
materials; but not on domestic vessels. This 
statute grants them a lien on domestic ves- 
sels. It does not define the term "lien," nor 
in any manner describe the sense in which 
it was intended to be employed. Sound rules 
of construction require me to say, it was 
intended to be employed in the same sense 
in which it had been previously known and 
used; and that the right or interest which it 
designates, is the same right or interest 
which laborers and material-men had pre- 
viously possessed in foreign vessels. Using 
a legal term, and applying it, to give to la- 
borers and material-men some right in the 
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vessels, for or on account of which their 
labor or materials are furnished, the pre- 
sumption is, that this term was used in its 
known legal sense. This presumption may 
be removed by other provisions of the stat- 
ute. I shall consider hereafter whether it is 
so in this instance. But I will first inquire 
what right or interest is conferred by the 
statute, provided it intended to create such a 
lien, as exists by the general admiralty law 
upon foreign vessels. 

Though the nature of admiralty liens has 
doubtless been long understood, it does not 
seem to have been described with fulness 
and precision, in England or this country. 
That it differs from what is called by the 
same name in the common law, is clear; for 
it exists independent of possession. The 
Bold Buccleugh, 22 Eng. Law & Eq. 62; The 
Nestor [Case No. 10,126]. That it is not 
identical with equitable liens, is equally 
clear; for the latter arise out of construc- 
tive trusts, and are neither a jus ad rem, or 
a jus in re; but simply a duty, binding on 
the conscience of the owner of the thing, 
and which a court of equity will compel 
him specifically to perform. 2 Story, Eq. Jur. 
§ 1217; Ex parte Foster [Case No. 4,980]; 
Clarke v. Southwick [Id. 2.S63]. 

It has been declared by very high author- 
ity, that what we term a "maritime lien," 
was derived by the maritime law from the 
civil law. In The General Smith, 4 Wheat. 
[17 U. S.] 443, Mr. Justice Story, delivering 
the opinion of the supreme court, and speak- 
ing of the lien of a material-man, says: 
"The general admiralty law, following the 
civil law, gives the party a lien on the ship 
for his security." And in The Nestor [supra], 
he expresses an opinion that the general 
maritime law was in this particular, drawn 
from the texts of the Roman law, with some 
modifications, to which he refers. In deliv- 
ering the judgment of the court of appeal 
in the case of The Bold Buccleugh, above 
cited, Sir John Jervis also declares, in terms, 
that the rule as to the persistency of a mari- 
time lien, is deduced from the eivil law. 
And the same law is declared by Mr. Abbott 
to be the source of maritime liens, of ma- 
terial-men. Abb. Shipp. 143. But the right 
conferred by the Roman law upon those who 
lent money to build, or repair a vessel, was 
merely a personal privilege, to be paid in 
preference to general creditors. Poth. Pan. 
20, 24, 26, note. Emerigon (Traite des Con. 
a la Grosse, c. 12, § 1) observes, that Kuricke 
has maintained that, such creditors had an 
absolute privilege and a legal hypothecation, 
by the Roman law; but that perhaps he had 
no other design than to adapt the texts he 
cites to modern usages. In a similar way, 
they are probably to be understood, who 
speak of the deduction of this right from 
the civil law. Not that any texts of the 
Roman law can be produced which confer' 
upon those who now possess it, what we call 
a maritime lien, but that the commercial 



usages of the middle ages modified some of 
the rules of that law respecting hypotheca- 
tions, and adapted them to the wants of 
commerce. 

The texts of the Roman law 1 on this sub- 
ject, were doubtless used, and with some- 
modifications afforded the rules which ob- 
tained in the maritime laws of Europe dur- 
ing the middle ages. The laws "Qui in 
navem extruendam, vel instruendam, cred- 
idit, vel etiam eruendam, privilegium habet" 
(D. 42, 5, 26); and "Quod quis navis fab- 
ricandse, vel emenda?, vel armandae, vel in- 
struendse causa, vel quoquo modo crediderit P 
vel ob navem venditam petat, habet privi- 
legium post fiseum" (D. 42, 5, 34); and "In- 
terdum posterior potior est priori. Ut puta: 
Si in rem ipsam conservandam impensum 
est, quod sequens credidit; veluti si navis 
f uit obligata, et ad armandara earn (rem) vel 
reficiendam ego credidero" (D.20,4, 5),— were- 
probably then understood as conferring, not 
merely a personal privilege, to be paid in 
preference to other creditors on a sale of the 
debtor's goods, but as importing an actual 
hypothecation tacitly made by the law. Po- 
thier, in his note to the law last cited (20, 
4, 4), says the correct opinion is, that these- 
laws do not create tacit hypothecations, as 
they were thought to do by Accorsius and 
some of the ancient commentators, Par- 
dessus, in his note to the last cited law (1 
Col. des Lois Mar. p. 113) and to the law do- 
exercitoria (Id. p. 98, note 4), mentions the- 
same difference between the received inter- 
pretation and that of the older writers. The 
suggestion of Emerigon respecting Kuricke, 
already quoted, may be applicable, in some 
measure, to all these old commentators; but 
whether the texts of the Roman law were 
misunderstood, and so were the sources of 
the existing usages, or whether it was only 
intended to adapt them to those usages- 
which had already obtained, it is certain 
that in the general maritime law of Europe 
privileged hypothecations were tacitly con- 
ferred in the cases in which, what we term 
liens, now exist. It is true we do not find 
their precise nature described in any of the- 
ancient collections of sea laws, so far as I 
have discovered. These laws were, general- 
ly, simple practical rules, often partaking of 
the rudeness of the ages in which they were- 
compiled, dealing, rarely, with abstractions, 
containing few definitions, and, with the ex- 
ception of the customs and ordinances of 
Catalonia and Arragon, collected by Pardes- 
sus in volume 5, p. 333, &c, they are not laws- 
of procedure. In the Consulat de la Mer, 
the most ancient and important of all, there 
is no definition of a maritime lien, nor any 
account of the way in which it was to be 
worked out. Its usual formula is, simply, 
the ship ought to be sold, and the debt or 
damage paid from its price. And so when 
the personal liability of the master is ordain- 
ed, it is only said, he ought to be put into- 
the power of the magistrate. See chapter 
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«2S9. But that the right or privilege of the 
seaman in the ship as a security for his 
■wages (chapters 138, 193), of the merchant for 
injury or loss of his goods, &e. (chapters 59, 
63, 106, 227, 254, 259), or for the price of 
his -goods sold to raise money for the neces- 
sities of the ship (chapter 107), was a real 
right, -a jus in re in contradistinction to a 
mere personal privilege to toe paid in a con- 
course of creditors, I have no doubt. In the 
Laws of Wistouy this is clearly shown. 
Emerigon (Con. a la Grosse, c. 12, § 4) and 
Boulay Paty (1 Cours de Droit Com. p. 38) 
translate the forty-fifth article of these laws 
respecting the right of a merchant whose 
goods have been sold to supply the necessi- 
ties of the vessel,, or who has lent money 
for the same purpose, "auront special hy- 
potheque et suit le navire." See, also, 1 
Pard. Col. des Lois Mar. 492, art 43. Le 
Guidon (chapter 19/ arts. 1, 2; Pardessus's 
Col. des Lois Mar. 424) denominates such a 
right "special hypotheque." 

According to the modern civil law of the 
continent of Europe, movables cannot be hy- 
pothecated, and as vessels are movables, to 
term the privileges created by the maritime 
law, hypothecations, would introduce a seem- 
ing anomaly. Dom. Civ. Law, bk. 3, tit. 1, § 
1, note 1655, &e.; Kaufman, Maekeld. Civ. 
Law, bk. 1, e. 6; 1 Boul. P. Dr. Com. p. 35; 
Emerig. Con. a la Grosse, c. 12, § 2. For this 
reason the French ordinance of 16S1, after 
deciding (article 1) that vessels are mov- 
ables, in article 2, instead of the term "hy- 
potheque," uses the words "affecte aux det- 
tes." Boulay Paty, in his elaborate disser- 
tation on the maritime privileges of the 
French law, though he distinguishes between 
"affect€s" and "hypotheques," points out no 
practical difference between them, save that 
the latter are paid in the order of their dates, 
while the former are paid according to their 
causes. And he describes the right of a 
lender on bottomry, as "privilege sur les 
choses affeetes au pret," as does Pothier 
also. 1 Boul. P. Dr. Com. pp. 36, 328; Poth. 
Pret a la Grosse, note 9. There is no doubt 
that the maritime law of France at this day, 
following the long existing usages of the 
commercial world, tacitly creates what wo 
term "liens," but what are called in their 
law "privileges;" which are, in effect, tacit 
hypothecations of the vessel. Domat, Civil 
Law (Cushing's Ed., note 1765, bk. 3, tit. 1, 
§ 5), says: "All privileges make a particular 
appropriation, which gives to the creditor the 
thing for Jus pledge." Merlin (Rep. voe. 
"Privilege de Creance") a "privilege," prop- 
erly speaking, is a privileged hypothecation, 
distinguished by the name of "privilege" on 
account of the different causes from which 
they spring. See, also, Pard. Droit Commer. 
Pat. 5, tit. 1, c. 6, note 1190; and Toulier, 
liv. 3, tit. 3, c. 5, note 9S. Emerigon, after 
giving the texts of the Roman law, already 
cited, says: "We have adapted to our own 



usages the texts just cited, as will be pres- 
ently seen. The personal privilege of which 
the Roman law speaks is unknown in our 
jurisprudence. Every privilege imports, per 
se, a tacit and privileged hypothecation upon 
the thing which is the subject of it." In the 
law of Scotland such a right is termed "hy- 
pothec," and is, professedly, what was 
known to the Roman law as "hypotheca," 
Ersk. Prin. bk. 3, tit. 1, § 13. 

In my opinion the definition given by Po- 
thier of an hypothecation is an accurate de- 
scription of a maritime lien under our law. 
"The right which a creditor has in a thing 
of another, which right consists in the power 
to cause that thing to be sold, in order to 
have the debt paid out of the price. This is 
a right in the thing, a jus in re." Traite de 
PHypotheque, art. prelim. See, also, Saund. 
Justinian, p. 227. It is not divested by a 
forfeiture for a breach of municipal law (St. 
Jago de Cuba, 9 Wheat. [22 U. Sj 409); nor 
by a "sale to a bona fide purchaser without 
notice (The Chusan [Case No. 2,717]; The 
Bold Bueeleugh, 3 W. Rob. Adm. 220; s. c. 
on appeal, 22 Eng. Law & Eq. 62). See, also, 
1 Notes of Cas. 115; 4 Notes of Cas. 170; 6 
Notes of Cas. 68. It is not merely a privi- 
lege to resort to a particular form of action 
to recover a debt. The maritime law, fol- 
lowing the Roman, distinguished between 
actions and privileges, and held that actions 
do not make hypothecations. Emerigon, 
Con. a la Grosse, c. 12, § 1. It is an appro- 
priation made by the law, of a particular 
thing, as security for a debt or claim; the 
law creating an incumbrance thereon, and 
vesting in the creditor, what we term a 
special property in the thing, which subsists 
from the moment when the debt or claim 
arises, and accompanies the thing even into 
the hands of a purchaser. 

It is true, such a lien gives to the creditor 
no right to possess the thing; and it can be 
executed only by a suit in rem. But the 
same is true of an express hypothecation by 
a bottomry bond. Whether the creditor may 
himself seize and sell the thing or must ob- 
tain a condemnation, to be followed by a. 
judicial sale, does not necessarily affect the 
question, whether he has a real right in the 
thing, jus in re. Under the Roman law he 
was allowed to sell, himself, even at private 
sale. Some regulations were made at a late 
day respecting notice. But the system was 
very inartificial. The modern civil law of 
Europe has better protected the rights of 
debtors and third persons. See Kaufman, 
Mackeld. Civ, Law, bk. 1, tit. 3. In France 
the creditor who had but a tacit hypotheca- 
tion, without any judgment, could not seize 
and sell. He was obliged to institute judicial 
proceedings, and obtain a judicial sale. Po- 
thier, De L'Hypotheque, c. 2, § 3. But the 
creditor could maintain a real action, to take 
the possession of the thing from a third per- 
son, actio hypothecaria, and have it con- 
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demned, to the satisfaction of his debt, actio 
mutui, or locatio conducti. See Kaufman, 
Maekeld. Civ. JLa-w, 396, and note. An ordi- 
nary libel in rem to enforce a lien, includes 
both these actions of the Roman law, and at 
the same time recovers the possession and 
subjects the thing to the payment of the 
debt. Indeed Pothier's description of the 
execution of an hypothecation is as applicable 
to a proceeding in the admiralty to enforce a 
lien. "The execution of an hypothecation is 
made by the seizure which the creditor 
makes of the thing hypothecated and the 
judicial sale which is ordered thereof." 
Poth. De L'Hypotheque, c. 2, § 3. Whether 
he can make the seizure himself, only to be 
followed by a judicial sale, or must resort 
to a court for both, may be important as to 
remedy, but does not affect his ultimate and 
essential right. A right which enables a 
creditor to institute a suit, to take a thing 
from any one who may possess it, and sub- 
ject it, by a sale, to the payment of his debt; 
which so inheres in the thing as to accom- 
pany it into whosoever hands it may pass 
by a sale; which is not divested by a for- 
feiture or mortgage, or other incumbrance 
created by the debtor, can only be a jus in 
re, in contradistinction to a jus ad rem; or 
in contradistinction to a mere personal right 
or privilege. Though tacitly created by the 
law, and to be executed only by the aid of 
a. court of justice, and resulting in a judicial 
sale, it is as really a property in the thing 
as the right of a pledgee or the lien of a 
bailee for work. The distinction between a 
jus in re and a jus ad rem was familiar to 
lawyers of the middle ages, and is said then 
to have first come into practical use, as the 
basis of the division of rights into real and 
personal. Saund. Intro, to Just p. 49. A 
"jus in re" is a right, or property in a thing, 
valid as against all mankind. A "jus ad 
rem" is a valid claim on one or more persons 
to do something, by force of which a jus in 
re will be acquired. Poth. Traits du Droit 
de Domaine, c. "Pretences"; Hugo, His. du 
Droit Rom. p. 118. The lawyers of the mid- 
dle ages, who gave form to the customs of 
the seas, and arranged judicial proceedings 
to carry them into effect, certainly did not 
rank a lien or privilege among the jura ad 
rem. For it has been settled so long, that 
we know not its beginning, that a suit in 
the admiralty to enforce and execute a lien, 
is not an action against any particular per- 
son to compel him to do or forbear any 
thing; but a claim against all mankind; a 
suit in rem, asserting the claim of the libel- 
lant to the thing, as against all the world. 
It is a real action to enforce a real right. 
Just. L. 4, tit. 6, de actionibus, and Sanders' 
note, p. 527. 

I have bestowed attention on the investi- 
gation of the nature of an admiralty lien, 
because it is essential to the decision of the 
case now before me. If such a lien be, as I 



has been considered by learned judges, for 
whose opinions I have great respect, "only a 
privilege to arrest the vessel for the debt, 
which, of itself, constitutes no incumbrance 
on the vessel, and becomes such only by vir- 
tue of an actual attachment" (The Triumph 
[Case No. 14,182]), then it might be difficult 
to maintain that this statute lien, conferred 
by the local law, subsists after the statute 
insolvency of the estate of the decedent own- 
er. But if, as I think, it is a real and vested 
interest in the thing, constituting an incum- 
brance placed thereon by operation of law, 
to be executed by a judicial process against 
the thing, to which no person is made a 
party, save by his voluntary intervention 
and claim, then the inability to maintain a 
suit against the administrator, and the inca- 
pacity to make any attachment of the prop- 
erty of the deceased in such a suit, though 
they may amount to infirmities in the rem- 
edy when pursued in the state courts, do not 
affect the right of the creditor, nor his rem- 
edy in the admiralty. Indeed, if a maritime 
lien be merely a privilege to attach the ves- 
sel for a debt, which becomes an incum- 
brance only in virtue of an actual attach- 
ment, it is difficult to see, how it amounts to 
any special privilege in the New England 
states, where every creditor has the privi- 
lege of attaching all vessels for all debts, 
which become incumbrances by virtue of 
such attachments. Incumbrances created 
merely by attachments, must take rank, in 
the absence of positive provisions of law to 
the contrary, according to the dates of such 
attachments. But incumbrances created by 
maritime liens are marshalled according to 
the causes from which such liens spring. 
That is, they subsist, and bind the property, 
not in virtue of the legal process used to 
enforce them, but by operation of the law 
which creates them and fixes them on the 
property, at the moment when the debts are 
incurred. How they are to be marshalled, 
and what is the effect of a proceeding insti- 
tuted by one lien creditor upon the rights of 
others, is quite a different question, upon 
which it is not necessary here to express any 
opinion. See The Globe [Case No. 5,483]; 
The America [Id. 288]; The Ord. of Peter 4, 
in Pard. Col. 3S9, cc. 32-34; Emerigon, Con. 
a la Grosse, e. 12, § 3; The Saracen, 2 W. 
Rob. Adm. 451. 

I consider the decision of the supreme court 
of Maine in Severance v. Hammatt, 2S Me. 
511, shows only that there is an infirmity in 
the remedy under the local law. But the 
legislature must be taken to have known 
that the right conferred could be enforced 
in the admiralty where no such infirmity ex- 
ists, and by the act of 1830 (chapter 159) 
they promptly supplied the defects in the 
proceedings of their own courts. 

My opinion is, that the lien conferred by 
the local law was an existing incumbrance 
on the vessel, not divested or extinguished 
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by the death or insolvency of the owner; 
and that, consequently, the decree of the dis- 
trict court must he affirmed. 

[The libels were referred to a commissioner to 
ascertain the amount of each claim, and, upon 
his report being confirmed by the court, the par- 
ties were heard on the taxation of costs. Case 
No. 18,182.] 
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base No. 18,181. 

The YOUNG MECHANIC. 

[1 "Ware, 535.] i 

District Court, D. Maine. April 17, 1854.2 

Libel against Vessel — Lien for Matekials — 
Death and Insolvency of Owneii— Effect. 

1. The privileged lien against a vessel given 
to material men -by the Revised Statutes of 
Maine (chapter 125, § 35) amounts essentially 
to an hypothecation of the vessel to the privi- 
leged creditor. 

[Cited in The Richard Busteed, Case No. 11,- 
764.] 

2. An hypothecary creditor has the same jus 
in re, or proprietary interest in the thing, as 
a pawnee or mortgagee. 

3. His rights are paramount to the rights of 
the general creditors under the laws of the state 
regulating the distribution of estates of deceased 
insolvent debtors. 

4. The case of Severance v. Hammatt, 28 Me. 
522, was decided against a lien creditor on 
the death and insolvency of the debtor, on the 
ground that the laws provided no means by 
which the lien could be enforced in such a case, 
consistently with the rights of the general cred- 
itors under the laws for the distribution of in- 
solvent estates. But as no such difficulty ex- 
ists in the admiralty, that court can give the 
creditor his appropriate remedy. 

Mr. Evans, for libellant. 
Mr, Shepley, for respondent 

WARE, District Judge. This is a libel in 
rem against the hull of a new ship, since 
named the Young Mechanic, built the last 
season at Rockland, in this state, by a ma- 
terial man for the price of materials fur- 
nished by the libellant for building it. The 
libel is founded on the statute of the state 
giving to this description of creditors a lien 
on the ship, as a security for the price of the 
materials furnished. Wm. McLoon, the 
claimant, in his answer alleges that on or 
about the 8th of April, 1854, one Francis 
Rhoades, intending to build a ship during the 
season, applied to him for a loan of money 
to purchase the materials and pay the la- 
borers; that he advanced for that purpose 
the sum of ?20,000; that on the Sth of May, 
Rhoades executed and delivered, to him a 
mortgage of the materials for the sum ad- 
vanced; and that having required further 
advances, he, on the Sth of November, exe- 
cuted another mortgage of the vessel for the 
further sum of §20,000 advanced; that aft- 
erwards the respondent made further ad- 



i [Reported by Hon. Ashur Ware, District 
Judge.] 
2 [Affirmed in Case No. 18,180.] 



vances to the amount of about $25,000, and 
on the 4th of December; Rhoades made an 
absolute conveyance of the vessel to him,, 
and on the eighth of that month died in- 
solvent; that the estate was duly represent- 
ed insolvent by the administratrix, and com- 
missioners of insolvency have been duly ap- 
pointed. 

The answer proceeds to state, by way of 
defence, that the whole advances to the 
amount of $65,000 were made on the credit 
of the ship. It is admitted that the articles 
mentioned in the schedule annexed to the 
libel were furnished by the libellant at the 
request of Rhoades, the builder on account,, 
and on the credit of the ship; but it is con- 
tended that if the libellant ever had a lien 
on the ship, it has been dissolved by the 
death and insolvency of Rhoades. 

The respondent having admitted in his an- 
swer that the materials mentioned in the li- 
bel were furnished for and on account of the 
vessel, the case presents but a single ques- 
tion for decision; that is, whether, admitting 
that the libellant ever had a lien, it has been 
subsequently dissolved by the death and in- 
solvency of the person who was owner at 
the time when the materials were furnished, 
and who remained so until the transfer, on 
the 4th of December. It appeai-s to me very 
clear, under this law, that a creditor who 
has advanced money on a mortgage of the 
materials, or the ship, is in no better condi- 
tion to defend against the liens of material 
men, than the owner or mortgagor; that he 
merely succeeds to the place of the owner, 
the evident object of the law being to give 
to material men and laborers a lien on the 
vessel for their security, whoever may be 
the owner, paramount to all other claims. 

It is certainly true that there is the same 
apparent equity in allowing a privilege to a 
creditor, who loans money to be applied to 
the "building of a ship, if in fact it is so ap- 
plied, as in allowing it to the furnisher of 
materials and the mechanics, by whose ma- 
terials and labor the ship is made, and the 
Roman law allows the privilege to both con- 
currently. For the thing thus created by. his- 
money, in the pointed language of Domat, is 
as it were his, to the amount that his money 
has contributed to make it, "elle est comme 
sienne jusqu' a- la concurrence de ce qu'il y a 
mis," in the same sense and to the same ex- 
tent as it is the material man's or the me- 
chanic's. Domat, Lois Civiles, liv. 3, tit. 1, § 
5, Nos. 4, 6, 9-11. But the common law gives 
to the lender no such privilege, and the legis- 
lature has not seen fit in amendment of the 
law to extend the privilege to him, which it 
has given to the laborer and furnisher of 
materials. The 35th section of the Revised 
Statutes of Maine, under which the lien is 
claimed, is in these words: "Any ship-car- 
penter, caulker, blacksmith, joiner, or other 
person, who shall furnish labor or materials- 
for or on account of any vessel, building or 
standing on the stocks, or under repairs aft- 
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er having been launched, shall have a lien 
on such vessel for his wages and materials 
until four days after such vessel is launched, 
or such repairs afterwards have been com- 
pleted; and may secure the same by an at- 
tachment on said vessel -within that period, 
which shall have precedence over all other 
attachments." 

The question whether the lien is dissolved, 
by the death and insolvency of the owner, 
must depend on the nature and quality of 
the lien or privilege, and the right and in- 
terest in the thing which it assures to the 
favored creditor. If it is secured by an at- 
tachment or arrest of the vessel, within the 
time limited, it has a precedence over all 
other attachments, that is, attachments of 
any other creditors of the owner. The law 
thus constituting it a privileged lien, it 
amounts to a legal hypothecation of the ship, 
like a bottomry bond, or the lien of seamen 
for their wages. The ship itself becomes in 
some sense a debtor. It is a jus in re, a pro- 
prietary interest in the thing, which may be 
enforced directly against the thing itself by 
a libel In rem, in whose ever possession it 
may be and to whomsoever the general title 
may be transferred. It is not indeed a full 
jus proprietatis in every sense, but one of a 
qualified nature. It does not constitute the 
lien creditor a tenant in common with the 
general owner to all purposes, so that if the 
possession comes into his hands he can hold 
it as a tenant in common and employ it in 
that right; but it gives him an interest in 
the thing, and a right by judicial process to 
get his pay from it And this proprietary 
interest is as complete, as it is in case of 
pawn or mortgage. In this respect there is 
no difference between pawn and hypotheca- 
tion; and such is the decision of the Roman 
law. "Inter pignus et hypothecate tantum 
nominis differt." Dig. 20, 1, 5, 51; Just. 
Inst 4, 6, 7; Domat, liv. 3, tit. 1, § 1, note. 
The difference between them consists only 
in the remedy. The pawnee having the pos- 
session of the thing, may, in some cases at 
least, sell it and pay himself; but the hy- 
pothecary creditor, not having the possession, 
must obtain a judicial order before the thing 
is sold. 

If this view of the subject is correct, it 
seems to follow on general principles, that in 
the event of the owner's death and insol- 
vency, the legal interest of the hypothecary 
creditor remains unaffected by the fact of 
insolvency and death, precisely as it would 
in a case of mortgage, the hypothecation be- 
ing the precise equivalent to a mortgage 
containing a stipulation that the mortgagor 
shall retain the possession until the condi- 
tion is broken. It being a transfer of a legal 
interest in the thing, jus in re, to the hy- 
pothecary creditor under a condition, afier 
that is broken he has a right to hold the 
thing against ail other persons, who derive 
title under the hypothecators, in whatever 
manner their title is derived, whether from 



contract, or whether it is cast upon them by 
operation of law. 

But it is said that the supreme court of the 
state has given a different construction to 
the 37th section of the same chapter of the 
Revised Statutes, which gives to material 
men a similar lien on houses. The language 
of the two sections, though not perfectly 
identical, is so nearly alike in the operative 
words, that there does not appear to be any 
satisfactory ground for making a distinction 
in the construction of the two, both being in 
pari materia, and both apparently having 
the same general object, the benefit of ma- 
terial men and mechanics. And as the 
courts of the United States hold themselves 
bound, in carrying into execution state laws, 
by the construction given to them by the 
state tribunals, I might have felt myself 
bound to follow this decision, if it presented 
itself to my mind precisely in the same light 
as it seems to have done to the counsel for 
the respondent But 'in examining the opin- 
ions, though it appears that the court inti- 
mated, and perhaps pretty strongly, their 
doubts, whether the lien in that case was 
not intended by the legislature to be subor- 
dinate to the general laws of the state for 
the distribution of the estates of deceased in- 
solvent debtors, yet I think it is pretty ap- 
parent that the decisive, and turning point, 
in the decision, was the want of power in 
the court to carry the provisions of the law 
into effect under any other construction. "It 
might at least," say the court, "be regarded 
as doubtful whether such was the intention 
of the legislature," (that is, to make that 
lien paramount to the claims of other credit- 
ors, and all other elaims, in case the debtor 
died insolvent,) "and if such an intention 
could be discerned, no provision is made to 
carry the intention into effect. In such a 
ease the court would not be authorized to 
supply the enactments necessary to enable 
one to maintain an action and to recover a 
judgment only against the estate subjeet to 
the lien." Severance v. Hammatt, 28 Me. 
522. Now, if this case had been under the 
35th section, and the suit had been in the ad- 
miralty, this objection, which was fatal in 
a court of common law, would not have ex- 
isted. For the law, having in its effect and 
operation made the thing itself a principal 
debtor, the admiralty proceeds directly 
against it, as a party, by a libel in rem, and 
the decree is executed upon it without touch- 
ing the general assets of the estate. And if 
the law gives to the lien creditor this prefer- 
ence, he ought not to be deprived of it mere- 
ly because one tribunal cannot consistently 
with the law, which governs the action of 
that court, give the remedy, provided an- 
other eourt, to which he is authorized to ap- 
ply, can give it. And this result is no novel- 
ty, but is familiar to the jurisprudence of 
the state. When a party has rights, which 
are guaranteed by the general law of the 
state, and a court of common law cannor, 
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consistently with its own peculiar jurispru- 
dence and its forms and modes of proceed- 
' ing, give a remedy, he is turned over to a 
court of equity. And further; the act of 
1S30, passed immediately after the publica- 
tion of this decision of the court, was .evi- 
dently intended to remedy the imperfection 
of that section of the Revised Statutes, 
which the decision disclosed. And though 
this act does not in its terms extend to the- 
35th section, it is so clear a declaration of 
the legislative intention in respect to the 
37th section, and the 35th being in pari ma- 
teria, and the credit being precisely similar 
in its character with the other, that in rea- 
son and equity it ought to be held to be a 
declaration of the legislative intention in re- 
lation to this section as well as the other. 
• Decree for the libellants. 

[NOTE. The decree of the tnstrict court was 
affirmed on appeal to the circuit court. Case No. 
18,180. The libels were afterwards referred to 
a, commissioner to ascertain the amount of each 
■claim, and, upon his report being confirmed by 
the court, the parties were heard on the taxa- 
tion of costs. Case No. 18,182.] 



Case No. 18,182. 

The YOUNG MECHANIC. 

[3 Ware, 58.] i 

District Court, D. Maine. Feb., 1856. 

Admibaltt— Costs — Joindbii of Pauties— Pro- 
ceedings ix Rem— Intekvening Petitions 
— Stipulation for Release. 

1. The act of Congress of March 3, 1847 [9 
Stat. 181], regulating costs in admiralty proceed- 
ings in rem, where less than a hundred dollars 
is recovered, is repealed by the act of Feb. 26, 
1853 [10 Stat. 161]. The process act of July 
22, 1813 [3 Stat. 19]. 

2. In suits in rem all persons having claims 
of a like nature against the thing, may join in 
a single libel for the purpose of having that 
question decided, whether the claims arise from 
tort or contract 

3. When a vessel is arrested by a lien cred- 
itor, all other such creditors may intervene by 
summary petition without having the vessel ar- 
rested again, and have their claims allowed. 

[Cited in brief in The Pathfinder, Case No. 10,- 
797.] 

4. Quajre. When the vessel is delivered on a 
stipulation for her full value, whether such cred- 
itors may have the same remedy on the stipula- 
tion that they have against the vessel remaining 
in the custody of the court. 

In this case, several libels were filed 
Against the vessel while on the stocks, and 
*uefore she was launched, by material men 
claiming a lien under the law of the, state. 
The claimant, for whom she was built, had 
advanced large sums of money to the builder 
from time to time while the work was in 
progress, for which he had taken a mortgage 
of the unfinished vessel, and finally, before 
she was completed, had taken a bill of sale. 
A few days after the bill of sale was exe- 

i [Reported by George F. Emery, Esq.] 
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cuted, the builder died insolvent, and the ma- 
terial men commenced suits to enforce their 
liens. It was contended on the part of the 
claimant, that the liens were all defeated by 
the death and insolvency of the builder, to 
whom the materials were furnished. The 
district court decided against the claimant 
and in favor of the liens. [Case No. 18,181.] 
In order to settle the question one of the 
cases was carried by appeal to the circuit 
court, where the decree of the district court 
was affirmed. [Case No. 18,180.] All the li- 
bels were then referred to a commissioner to 
ascertain the amount of each claim, and his 
report was confirmed by the court, and on 
motion of the claimants, the parties were 
heard in the taxation of costs. 

Evans & Hovey, for libellants. 
Shepley & Dana, for claimant 

WARE, District Judge. Two of the libel- 
lants in these cases recovered less than $100 
damage, and it is contended that under the 
act of March 3, 1847 (9 Stat 121), they are 
entitled to no more costs in the whole, than 
one-half of the amount of the debts or damage 
recovered; that being the rule established 
when the suit is in rem. And if that act is to 
be considered as now in force, it must furnish 
the measure of costs in these cases. But mi- 
opinion is, that this part of the act is repeal- 
ed by the act of Feb. 26, 1853 (10 Stat. 161). 
This act orders that "in lieu of the compen- 
sation now allowed by law to attorneys,, so- 
licitors and proctors, &c, the following and 
no other compensation shall be allowed," and 
then goes on to establish a general tariff of 
i taxable costs. The fifth section repeals all 
I previous laws, which are incompatible with 
the provisions of this act. And the act pro- 
vides that on a final hearing in equity or ad- 
mii-alty, there shall be allowed to the solicit- 
ors or proctors a docket fee of twenty dol- 
lars, with a provision that if the libellant in 
admiralty recovers less than fifty dollars, the 
docket fee shall be ten dollars. The act does 
not distinguish between suits in rem and 
suits in personam, and being general must 
apply to both. The act of 1847 is clearly in- 
compatible with this provision in the latter 
act, limiting as it does the costs in particular 
cases, and providing for a particular distribu- 
tion of them inconsistent with the provisions 
of the last act. 

Another objection to the allowance of full 
costs is of a more general character, and ap- 
plies to all the libels. It is founded on the 
process act of July 12, 1813 (3 Stat 19). The 
second section of this act provides, where sev- 
eral libels are brought against a vessel or car- 
go, which might be legally joined in one, that 
there shall be allowed no more costs than are 
taxable on a single libel, unless special cause 
for several is shown to the satisfaction of the 
court. This act, at least this part of it, does 
not appear incompatible with the act of 1833, 
and is therefore not repealed by it. The ar- 
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gument is, that material men, claiming a lien 
under the statute, may all, like seamen suing 
for their "wages, unite in a single libel, and 
costs should be allowed only on one libel. 
This depends on the true construction of the 
act, and to arrive at that, the whole must be 
considered. Its professed object is to dimin- 
ish the cost of judicial proceedings by pre- 
venting a, needless multiplicity of suits. 

The first section provides, that when several 
actions or processes are brought against per- 
sons who might legally be joined in one, the 
plaintiff or libellant shall recover costs only 
on one action, unless special canse is shown 
for more than one. This section contemplates 
several actions by a single plaintiff against 
several defendants who might be joined. 

The second section is supposed to be ap- 
plicable to these cases. The provision of this 
is that when several libels are brought against 
one vessel or cargo, which might be joined, 
costs on one libel only shall be allowed except 
on special and satisfactory cause shown. This 
section apparently contemplates the case of a 
single and not of several libellants, and this 
appears to be evident from the clause that 
immediately follows, which provides that on 
libels against a cargo or parts of a cargo, 
which are seized as forfeited for the same 
cause, costs shall be allowed only on one 
libel, whatever may be the number of own- 
ers or consignees. There is nothing in the 
language of this section which leads to the 
conclusion, that where several persons have 
a like cause of action founded on a several 
liability to each, and not on a joint liability 
to all, they must join under the penalty of 
a forfeiture of costs. 

It is the third section of the act which ap- 
plies to eases like the present. That provides 
that when causes of a like nature, or in rela- 
tion to the same question, shall be pending 
before the court, it may make such orders 
or rules as to the course of proceeding as are 
conformable to usage, for the unavoidable de- 
lay and cost, and for that purpose order 
causes to be consolidated; and authority is 
given, where any attorney or proctor has 
multiplied processes unnecessarily and vex- 
atiously, to require him to pay the costs him- 
self. 

The questions which arise under this sec- 
tion are, first, whether these libels could le- 
gally have been joined, and on this question 
my opinion is, that they might; and second- 
ly, whether they have been so unnecessarily 
and vexatiously multiplied as to call for the 
application of the penalties which the act 
provides, and on this question my opinion is, 
that they have not. 

A doubt was suggested, on the part of the 
libellant, whether these parties eould unite 
in- one libel, and an obiter dictum in the opin- 
ion of the court in the ease of Oliver v. Alex- 
ander, 6 Pet [31 U. S.] 146, is relied upon as 
sustaining the doubt It is there stated ar- 
guendo, that this privilege, by which several 
persons, each having a separate and inde- I 



pendent cause of action, are permitted to join 
in a single libel, is allowed as a special favor 
to seamen in suits for their wages and to- 
them only. But the decision in the case of 
Rich v. Lambert, 12 How. [53 U. S.] 352, 
where this question was directly before tlie 
court, establishes the contrary doctrine. 
That was a libel against the vessel to answer 
for damage to goods, occasioned, as was al- 
leged, by the improper stowage of the cargo 
through the negligence or fault of the master. 
The damaged goods belonged to fifteen differ- 
ent owners. Five of them united in one libel, 
and the other ten brought separate libels. In 
the progress of the causes, the court ordered 
them to be consolidated for the purpose of 
trying the general question involved in all, 
that is, the liability of the vessel. It was 
held, that in such a case, "it is fit and proper 
that the proceedings should be joint, either 
by allowing the parties to unite in the libel, 
or by an order for consolidation, if separate 
libels have been instituted." What was be- 
fore allowed by the practice of the court, is 
now, hy the process act of 1813, required un- 
der the penalties provided by the third sec- 
tion of the act. It may be stated as a general 
rule in the admiralty, that when several per- 
sons have claims in rem against a single 
thing, whether arising from tort or contract, 
of a like nature and all involving one ques- 
tion, all may join in a single- libel for the pur- 
pose of having that question tried, although, 
when that is settled, there may be special de- 
fenses applicable to each case. When the gen- 
eral question is decided, the case of each libel- 
lant becomes separate and independent, and 
is litigated on its own merits. But though they 
may, they are not obliged to unite, and if 
separate libels are brought this will have no 
influence in a hearing on the merits of the 
case, but unless satisfactory cause is shown 
for separate libels, it will affect the question 
of costs. 

The question then presents itself, was there 
in this case satisfactory eause for separate 
libels. Without relying on the doubts, which 
might have been entertained from the novelty 
of the question, of the right of the different 
libellants to unite in one libel, or inquiring 
whether such doubts might constitute a legit- 
imate reason, another cause is shown which 
must be held satisfactory. When the first 
libel was filed the ship was restored to the 
claimant on a stipulation, not for her full 
value, but for double the amount claimed in 
the libel. The second libellant was, there- 
fore, under the necessity of arresting her to' 
secure, his own claim, and each succeeding 
libel was brought under the same necessity. 
It cannot, therefore, be pretended, that sep- 
arate libels have been unnecessarily and vex- 
atiously multiplied by the fault of the proc- 
tors. If the ship had not been restored on 
stipulation, but had remained in the custody 
of the law, the other lien creditors might 
have presented their claims on summary pe- 
tition and had them allowed without a new 
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process against the thing; for that being in 
possession of the court a new arrest is unnec- 
essary. In proceedings in rem, when the res 
is in the custody of the law, it is retained 
. by the court in usum jus habentium, for lien 
or privileged creditors, who have jus in re, 
as well as for those who have a general or 
unqualified Jus proprietatis subject to .these 
liens. In regard to these privileged creditors, 
the thing itself is considered a debtor, and 
they may present their claims and have them 
allowed and paid from the proceeds of a sale. 
This is the familiar practice of the admiralty 
after a decree and satisfaction of the first 
libel, when there are remnants and surpluses 
remaining in the court. And I can see no 
reason, in principle or convenience, against 
allowing the same claims against the res be- 
fore a decree, and such has been the practice 
in this district. Hull of a New Ship [Case 
No. 6,859], The rights of the creditor are the 
same against the whole as against the rem- 
nants. If the claims stand in different ranks 
of privilege they are marshaled and paid ac- 
cording to their priorities. If they hold the' 
same rank they are paid concurrently, with- 
out regard to the time when the debt was in- 
curred, or the time when the suits were com- 
menced. "Privilegia non ex tempore ses- 
timantur sed ex causa; et si ejusdem tituli 
fuerunt concurrunt, licet diversitatis temporis 
in his fuerint." Dig. 42, 5, 32. It is true that 
a distinction is made by the English court of 
admiralty, which will allow payments to be 
made from the remnants on claims, over 
which the court will not take jurisdiction in 
an original suit against the thing. But the 
distinction rests on no intelligible principle. 
It has been adopted only in obedience to the 
common law courts and under the duress of 
prohibition. It should not be followed in this 
country. Whether, if the owner has the ship 
restored to him on a stipulation for her full 
value, the creditors may have the same rem- 
edy on the stipulation, that they have against 
the ship when that is retained in the custody 
of the law, is a question that has not, to my 
knowledge, been decided. No satisfactory 
reason occurs to me why they may not The 
stipulation is a substitute for the thing. The 
owner is allowed to have the possession and 
use restored on his leaving an equivalent, 
and, having provided that, there is no reason 
why his possession should again be disturbed 
by lien claims existing at the time of the 
stipulation. If the whole amount of the stipu- 
lation is exhausted and paid, it amounts sub- 
stantially to a re-purchase of the vessel dis- 
charged of the liens. If any technical diffi- 
culty arises from the form of the instrument, 
this is an objection not favored in the admi- 
ralty, especially in the construction of instru- 
ments like this taken by order of the court" 
in the interest of justice. Lane v. Townsend 
[Case No. 8,054]. At any rate it may easily 
be obviated by a slight alteration in the terms 
of the instrument 
• 30 Fed.Cas— 56 
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Case No. 18,183. 

YOUNGER v. GLOUCESTER MARINE 
INS. CO, 

[See Case No. 5,487.] 



Case 3KTo. 18,184. 

YOUNGFALL v. The JAMES GUY. 

[The case reported tinder above title in 5 
Int. Rev. Rec. 68, is the same as Case No. 7,- 

Case No. 18,185. 

YOUNGS v. NEW YORK. 

[The case reported under above title in 8 
Reporter, 298, is the same as Case No. 4,758.] 

YOUNGS (SICKELS v.). See Case No. 12,838. 

YOUNGS (UNITED STATES v.). See Case 
No. 16,783. 

Case No. 18,186. 

The YOUNG SAM. 

LI Brunner, Col. Cas. 600; * 2 Flip. 440: 20 
Law Rep. 608.] 

Circuit Court, D. Maine. April Term, 1857. 

Maritime Lien foh Materials— Requisites. 

The party claiming a lien on a vessel for ma- 
terials must show that the contract under which 
the materials were furnished had reference to 
some particular vessel, for the construction or 
repair whereof said materials were to be used. 

[Cited in The General Burnside, 3 Fed. 229; 
The James H. Prentice, 36 Fed. 781.] 

[Appeal from the district court of the 
United States for the district of Maine.] 
In admiralty. 

Mr. Butler, for appellant. 
Mr. Shepley, for claimant 

CURTIS, Circuit Justice. This is an ap- 
peal from a decree of the district court, dis- 
missing a libel filed in that court to assert 
a lien on a vessel for the price of materials 
used in its construction. 

The material facts which I deduce from 
the proofs are, that in January, 1855, the 
claimant contracted in writing with one Ed- 
mund Merrill, for timber for the keel, shoe, 
floor timbers, naval timbers, foot-hooks, and 
risers, sufficient for a ship of about nine hun- 
dred tons, and agreed to pay therefor by con- 
veying to Merrill in fee a certain shipyard 
and the buildings thereon. To enable him- 
self to perform this contract, Merrill con- 
tracted with the libelant for the timber, for 
the price whereof the lien is claimed. This 
timber was put on to railroad cars by the 
libelant, consigned to the claimant at Port- 
land, who obtained a delivery order from the 
railroad company, and directed the cars to 

i [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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be taken to Westbrook, ana there received 
the timber, and used it in the construction 
of the vessel in question. It does not appear 
that when this timber was delivered, this 
vessel had been begun to be built. The in- 
ference from the fact that among the timber 
were keel pieces is that the vessel was not 
then begun. 

There is no evidence that the libelant and 
claimant ever met at all concerning the tim- 
ber, save that the libelant was present when 
the timber was unladen, and assisted in un- 
loading that and other timber from the rail- 
road cars. It is not shown by the libelant 
that when he contracted to sell the timber 
to Merrill, he relied on any lien on this ves- 
sel, nor that he even knew it was intended 
for any particular vessel. He neither pro- 
duces his book of accounts to show a charge 
to any vessel, nor offers any evidence of the 
terms of the contract between Merrill and 
himself. He relies solely on the facts that 
he was once the owner of the timber; that 
whatever contract he may have made with 
Merrill, he himself was present when the 
timber came into the actual possession of the 
claimant, and that it was used in building 
the vessel libelled. The local law (Rev. St. 
c. 125, § 35) gives to any person who shall 
furnish materials for or on account of any 
vessel, building or standing on the stocks, or 
under repairs after being launched, a lien for 
the price of such materials. But the ma- 
terials must be furnished for or on account 
of some particular vessel, building or stand- 
ing on the stocks, or undergoing repairs. It 
has been repeatedly held ,in this district, 
and I concur in the correctness of the deci- 
sion, that the parties must have reference 
to some particular vessel in the construction 
or repairs whereof the materials are to be 
used, and upon which the lien is to be cre- 
ated. The Calisto [Case No. 2,316]; on ap- 
peal, Head v. Hull of a New Ship [Id. 11,- 
609]; Sewall v. Hull of a New Ship [Id. 12,- 
6S2]. I entertain great doubt whether any 
ease can come within this law, if the par- 
ticular vessel had not been begun to be built 
before the sale of the materials. But it is 
not necessary to decide this point, because it 
is not shown by the libelant that his con- 
tract with Merrill had reference to any par- 
ticular vessel, and I consider the burthen 
rests on him to prove this. 

It was urged at the argument, that in case 
of materials furnished for a foreign vessel, 
the admiralty law presumes they were fur- 
nished on the credit of the vessel. But in 
such a case it must first appear that there 
was a particular vessel in the contempla- 
tion of the parties, whose necessities were to 
be supplied; and, according to the correct 
doctrine, as expounded by the supreme court 
at the last term, it must not only appear 
that the supplies were necessary for the par- 
ticular vessel, but that it was also necessary 
that the master should have a credit to ob- 
tain them. The liens given by the local law 



do not depend on the same requirements. 
But whatever requirements are made by the- 
local law, as prerequisites for a lien, must 
be shown by the libelant to have been com- 
plied with, before he can claim a preference 
over other creditors, or entitle himself to as- 
sert an interest in the property of a third 
person. Whether one who agrees to sell ma- 
terials for building or repairing a vessel, and 
who contracts with another for the means to 
enable him to comply with his agreement, 
can thereby give a lien to a sub-contractor, 
under this law, it is not necessary in this 
ease to determine. As was suggested in 
The Kiersage [Case No. 7,762], the case of a 
sub-contractor for labor is not necessarily 
the same as that of a sub-contractor for ma- 
terials. I mention it here, only to exclude 
the conclusion that anything is intended to 
be decided respecting this question. 

The decree of the district court is affirmed 
with costs. 
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YOUNT v. UNITED STATES. 

[Hoff. Dec. 36.] 

District Court, N. D. California. Aug. 14, 
1861. 

Mexican Land Grants — Location — Act of Ju- 
dicial Possession— Objections to Suh- 
vet — Excessive Quantity. 

[1. Where juridical possession was given by 
the proper officer of the Mexican government, 
the boundaries of the grant established, and the 
grantee formally put in possession of a specific 
tract, the boundaries of which were long rec- 
ognized by his neighbors and by the Mexican 
government in making other grants, the court 
will not declare that such boundaries were erro- 
neous and void on the ground that the land 
measured off and delivered was not within the 
exterior boundaries of the tract out of which 
it was to be taken, except upon the clearest 
proof that such was the faet. If, from the rude 
character of the diseiio, it is impossible to ascer- 
tain with certainty that the land so delivered 
was outside of the boundaries delineated on the 
map, the boundaries will not be altered.] 

[2. Where a judicial measurement and deliv- 
ery of a tract of land according to fixed bounda- 
ries has been made by the Mexican authorities, 
and long acquiesced in, such boundaries will not 
be modified, although they include a consider- 
able quantity in excess of the amount specified 
in the grant.] 

[Claim by George C. Yount for the rancho 
of Caymus, 2 square leagues, in Napa coun- 
ty, granted February 23, 1836, by Nicholas 
Gutierrez to George C. Yount. Claim filed 
May 26, 1852, confirmed by the commission 
February 8, 1853, by the district court July 
17, 1855 (Case No. 16,784), and appear dis- 
missed February 23, 1857. Heard on objec- 
tions to survey.] 

HOFFMAN, District Judge. The claim in 
this case having been finally confirmed, and a 
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survey made, objections have been filed on the 
part of persons intervening for their interests 
under the aet of 1860. 

The objections urged are: (1) That the of- 
ficial survey should be made in the form of 
a parallelogram, delineated in dotted lines 
on the disefio, and marked "Terreno Solici- 
tado." (2) That the oflLcial survey embraces 
lands not only without the limits of the paral- 
lelogram referred to, but not included with- 
in the exterior boundaries of the diseno. (3) 
That the lines of the judicial survey, made 
under the authority of the former government, 
have not been followed, and that the same 
embrace more land than the quantity grant- 
ed. 

The first objection is, in effect, an attempt 
to procure a review and reversal of the de- 
cree of the court, which has become final by 
the dismissal of the appeal, and on which the 
survey has been made. On the argument of 
the cause it was strenuously contended that 
the delineation of the parallelogram on the 
diseno absolutely determined the location of 
the tract granted, and showed that it was to 
extend across the valley diagonally a distance 
of two leagues, and up and down the valley 
a distance of one league. 

It was alleged by the claimant that the 
parallelogram in question was no part of the 
original diseno, but had been inscribed upon 
it after the grant was made. Another diseno, 
almost exactly resembling that found in the 
expedients was produced, upon which no 
parallelogram was delineated. The record of 
judicial possession was also offered in evi- 
dence, from which it appeared that the tract 
measured out to the claimant in no respect 
corresponded to that delineated by the dotted 
lines of the parallelogram. 

On the point thus presented full argument 
was had, and the court, by its decree, deter- 
mined that the claim was valid to the land 
described in the record of judicial possession, 
and included within the boundaries of the 
tract delineated on Exhibit A,— i. e. the 
diseno which represented the whole tract, but 
which had no parallelogram inscribed upon 
it. The question, therefore, as to which 
should govern in the location of the tract,— 
the delineation of a certain parallelogram on 
Che disefio, or the record of a judicial pos- 
session, which fixed the boundaries, and con- 
stituted a formal tradition of a specific tract 
by Mexican authority,— was deliberately and 
definitively determined, and it is now too late 
to reopen it for further discussion. 

2. T,he second objection is that the juridical 
possession given was not within the exterior 
limits of the diseno adopted by the court and 
marked "Exhibit A." By the Mexican, and 
almost all continental, laws, a judicial* deliv- 
ery of possession was always necessary to 
effect a complete transfer of the right of prop- 
erty. By it the jus in re was added to the 
jus ad rem confirmed to the grant. When by 
the terms of the concession the land was im- 
perfectly identified, or a specified quantity 
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was granted, to be taken within large ex- 
terior limits, the delivery of possession opera- 
ted in addition as a designation of the tract 
granted, and a severance of it from the pub- 
lic domain. It may therefore be viewed as 
consisting of two parts— First, the ascertain- 
ment of the particular tract to be delivered; 
and, secondly, the formal delivery to the gran- 
tee of the tract so ascertained. Of this tract, 
when thus delivered to him by the magis- 
trate, in the presence of witnesses, the gran- 
tee took formal possession with appropriate 
solemnities and symbolical acts, by which he 
proclaimed his ownership. When, therefore, 
. a proceeding of this kind has been had by 
competent authority under the former gov- 
ernment; when the limits of the tract have 
been marked out, and the grantee has entered 
into the possession of it, and has remained 
in its undisputed enjoyment until the conquest 
of* the country; when the boundaries so es- 
tablished have been respected by all his 
neighbors, and recognized by the government, 
when granting and giving possession of ad- 
jacent tracts,— it should at least require the 
clearest proof of manifest error on the part 
of tbe ofllcer giving possession to justify the 
court in declaring a proceeding so formal, so 
long acquiesced in and acted upon, to be void 
on the ground that the land measured off and 
delivered was not within the exterior bound- 
aries of the tract out of which it was to be 
taken. 

The only grounds for asserting that so great 
an error was in this case committed are— First, 
that the delineation on the diseno of the 
course of the Napa river, and particularly of 
a considerable bend in it, shows that the tract 
exhibited on the diseno lay lower down the 
stream than the lands which were measured; 
secondly, that their situation is also proved 
by the position of a spring, or ojo de agua 
marked on the disefio. But the disefio is 
drawn in a manner far too rude and obvious- 
ly inaccurate to justify us in attributing so 
much significance to the particular course 
which the stream is represented as taking. 
It represents nothing but two ranges of hills 
running parallel to each other, between which 
a stream marked Rio de Napa, pursues a 
sinuous course. On one of these hills a spring, 
or "ojo de agua," is represented. Had there 
been no judicial possession, no fixing of bound- 
aries, no ancient and notorious possession 
of a tract of recognized limits, the indications 
of the diseno would necessarily have been ac- 
cepted as fixing the location on that part of 
the stream which seems to correspond most 
nearly in course with the representation on 
the disefio. But when a juridicial" posses- 
sion has been given, the boundaries estab- 
lished, and the grantee formally put in pos- 
session of a specific tract, I cannot consider 
the vague and unsatisfactory indications of 
the diseno as suflicient to justify me in dis- 
regarding the acts of the Mexican authori- 
ties, unsettling long established boundaries, 
and disturbing a possession of nearly twenty 
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years. Witli respect to the "ojtf de agua," 
the evidence is conflicting and unsatisfac- 
tory. 

From the whole testimony, it may fairly 
be inferred that the spring intended to be 
represented on the disefio was very probably 
the upper spring, a short distance south of 
the northern boundary established by the 
judicial officer. It would seem that that 
spring from its rise and notoriety is as like- 
ly to be the one intended by the draughts- 
man on the diseno as the lower one, which it 
is urged fixes the position of the tract. If 
the upper spring be the one intended, the ju- 
dicial measurements were within the limits 
of the tract; and, in any event, the ques- 
tion is so doubtful that no argument against 
the validity of the measurement can be 
drawn from the position on the diseno of the 
points marked "Ojo de Agua." On the whole, 
I think it clear that the tract measured ©f£ 
and delivered to the claimant under the au- 
thority of the former government should now 
be surveyed to him. 

3. It is further objected that the official 
survey does not correspond with the judicial 
measurement. It is not necessary to recapit- 
ulate the testimony which in my judgment 
clearly establishes that the United States 
surveyor has conformed as nearly as may be 
to the lines established by, the Mexican mag- 
istrate. Those lines are described in the ree* 
ord of possession, and the evidence of Leese, 
Bartlett, Fowler, Coombs, and others, show 
that the lines of the survey correspond with 
those of the judicial possession. One of 
these witnesses, Mr. Leese, officiated as 
measurer at the survey, while others were 
present at the measurement of the rancho of 
Dr. Bale, which immediately adjoins the 
rancho of the claimant, and whose southern 
boundary was the northern line of the 
rancho of the latter. It is also shown that 
the same line was pointed out by Dr. Bale 
to various witnesses as constituting the 
boundary between himself and the claim- 
ants, a fact of some significance when it is 
considered that the only objections to this 
survey are urged on the part of the repre- 
sentatives of Dr. Bale, the United States hav- 
ing withdrawn all opposition to it. It is con- 
tended that the northern or northwestern 
line should be drawn at right angles to the 
general course of the valley, or as nearly as 
possible parallel to the southern or south- 
eastern line. That the course of that line 
was supposed by the Mexican magistrate to 
be parallel with the first line run by him is 
evident from the description of it in the ju- 
ridical possession; but it is evident that his 
notion of the points of the compass was 
very inaccurate. All the witnesses, howev- 
er, agree that the line was run across the 
valley from sierra to sierra in the direction 
of a lone pine tree, which was a conspicuous 
object from the starting point. An attempt 
was made to show that a tree lower down 
the valley than the line adopted by the sur- 



veyor general was the object in question. 
But I think it is shown beyond any reason- 
able doubt that the tree toward which the 
line was run was that which has been adopt- 
ed by the surveyor as determining the course 
of the boundary. The boundary so fixed 
seems to be identical with that supposed by 
the attesting witnesses to have been estab- 
lished and acquiesced in at the time by Dr. 
Bale, who was present as a commandante, 
and subsequently, when possession of his 
own rancho was given. 

But the most serious objection to the adop- 
tion of the judicial measurement is the quan- 
tity of land embraced within it. It appears 
by the official survey that the area of the 
tract within the lines established by the al- 
calde exceeds by about two-thirds of a 
league the quantity granted. There can be- 
no doubt that possession was given of all the 
land between the two parallel ranges of 
hills, "from sierra to sierra." Such was 
clearly the intention of the magistrate, as 
appears by the record of judicial measure- 
ment as positively stated by Leese and other 
officiating witnesses, and as proved by the 
very nature of the case; for, independently 
of the testimony, it would hardly be con- 
ceivable that the magistrate would omit to- 
establish for boundaries the great and un- 
mistakable monuments which two abrupt 
and clearly defined ranges of mountains af- 
forded, but would fix upon imaginary lines 
drawn near their bases. The width of the 
valley was correctly assumed by him to be 
about one league, and by the official survey 
we find that the length of the lower line, 
which crosses the valley from sierra to sier- 
ra, is 210 chains, while that of the upper 
line, also running from sierra to sierra, is 
206 chains,— one Spanish league, or 5,000 
varas,— being equal to 210 chains. As the 
tract was evidently intended to be one league 
wide by two broad, it is obvious that, at all 
events, it must extend from sierra to sierra. 
The excess in quantity principally arises 
from the circumstance that in making the 
measurement up the valley, and establishing 
the upper line, the alcalde has measured 
more than 10,000 varas, or two leagues in 
length. 

The question is therefore presented, can 
the court disregard the 'formal delivery of 
possession by the Mexican authorities, and 
restrict the survey and location to the pre- 
cise quantity granted? The nature and of- 
fice of a judicial measurement of land and 
tradition of land have already been adverted 
to. It was a formality, not ofaly contem- 
plated, but required, by Mexican law, as a 
mode of establishing boundaries, and effect- 
ing a severance from the tract granted the 
adjoining public lands. Without it the gran- 
tee had, in strictness, no legal right of pos- 
session. When, therefore, this severance 
was effected and the boundaries established 
by competent authority, and with such ex- 
actness as, in the absence of instruments and 



[30 Fed. Cas. page 885] 



(Case No. 18,188) YOUNT 



professional surveyors, was usual, it has ap- 
peared to me that we are hound to treat the 
tract of land so laid off by boundaries as 
finally and definitely assigned to the grantee. 
There may undoubtedly be cases of gross 
error or fraud where the judicial measure- 
ment should be disregarded. But where the 
excess or deficiency is not greater than may 
reasonably be attributed to the imperfect 
modes of measurement which were univer- 
sally adopted, it seems to me but just to re- 
gard the mention of quantity in the grant as 
intended to designate, not that precise 
quantity to be ascertained by an exact and 
scientific survey, such as no one in the de- 
partment was capable of making, but to be 
ascertained in the customary and well- 
known mode adopted by the ordinary magis- 
trates and assisting witnesses. By that mode 
of measurement, both grantor and grantee 
impliedly 'agreed to be bound, and it has 
sometimes occurred that the quantity meas- 
ured was less than that called for in the 
grant. In such cases I have not hesitated 
to apply the same rule, and to hold that the 
tract granted was that measured off and 
designated by the Mexican authority as the 
quantity conceded by the government. To 
adopt any other rule would unsettle the 
boundaries of every rancho whereof judicial 
possession was given, for it probably never 
happened that the tract measured off by the 
alcalde did not exceed or fall short of the 
precise quantity mentioned in the grant. 

It cannot be supposed that the Mexican 
government contemplated .any subsequent 
and more accurate survey of lands once 
measured off by the judicial officer, for, 
when all the lands of an extensive valley 
were granted to different rancheros, each of 
whose lands' were bounded by the limits es- 
tablished by the judicial measurement of his 
colindantes, there would exist no means of 
making up a deficiency in quantity of any 
one, without encroaching on the lands of his 
neighbor; while any excess that might be 
cut off from the lands of any one must ei- 
ther be assigned to his neighbor, thus giving 
to him a like excess in quantity, or be re- 
served to the nation; and a strip of public 
land thus introduced between two ranchos 
intended to be coterminous, which, as land 
was then used, would be absolutely without 
value to the public, and which would almost 
always be less than a league, and might of- 
ten not exceed a few hundred varas in width. 
It has, for these reasons, seemed to me 
that the judicial measurement and delivery 
of land under a Mexican grant, where its 
boundaries have been definitely established, 
and a possession taken and held of the tract 
so laid off, ought to be treated as having ef- 
fected a severance of the tract so designated 
from the public, and as definitely fixing its. 
location and limits. I therefore think that 
the survey in this case, having been shown 
to correspond with the judicial measurement, 
ought to be approved. 
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YOUNT v. UNITED STATES. 

[Hoff. Land Cas. 43.] i 

District Court, N. D. California. June Term, 
1855. 

Mexican Laxd Grant. 

Under the decision of the United States su- 
preme court in Fremont v. U. S. [17 How. (5S 
U. S.) 542], this claim is entitled to confirmation. 

Claim for [the Rancho La Jota] one league 
of land in Napa county, rejected by the 
board, and appealed by claimant [George C. 
Yount]. 

Thornton & Williams, for appellant. 
S. W. Inge, U. S. Atty., for appellees. 

HOFFMAN, District Judge. On the hear- 
ing of this ease, no oral argument on its mer- 
its was had, but the district attorney stated 
that the objections to its validity on which 
he should rely were those contained in the 
opinion of the board of commissioners reject- 
ing the claim. To meet the objections stat- 
ed in that opinion, additional testimony has 
been taken in this court, and as no other rea- 
sons for rejecting it have been suggested to 
us, we have now to inquire whether those 
objections were well founded, and whether 
they have been since removed by the addi- 
tional testimony taken in this court. The 
ground on which the claim was rejected by 
the commissioners, and the only objection 
mentioned in* their opinion, is that the land 
was not designated in the original grant with 
sufficient certainty to effect its severance 
from the public domain. No juridical pos- 
session of the land was given— the officer 
whose duty it was to give it having been de- 
terred by fear of the Indians from doing so. 
It appears from the expediente in this case 
that the claimant made his petition to the 
governor for the grant on September 14th, 
1843. After due reference of the same for 
information, and several reports thereon, 
Governor Micheltorena, on the twenty-first 
of October, 1843, made his order for a con- 
cession, and on the twenty-third of the same 
month issued and delivered to the claimant a 
grant, subject to the approval of the depart- 
mental assembly, and under the usual condi- 
tions. The grant duly authenticated is given 
in evidence in the ease, and its genuineness 
is not called in question. In examining the 
nature and force of the objection to the va- 
lidity of the claim on which the commission- 
ers rejected it, it will be necessary to extract 
some portions of the opinion of the commis- 
sioners, as the same appears in the transcript 
on file in this court: "The petition for the 
grant alleges that the petitioner is a carpen- 
ter, and there being in the mountains, known 
by the name of 'La Jota,' a vacant place, he 
prays his excellency to grant him a league 
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of said mountain land for tlie purpose of es- 
tablishing a sawmill therein. Some confu- 
sion appears in the subsequent papers in the 
case relative to the application of the name 
La Jota, but an examination of the original 
in the Spanish language makes it clear that 
it is used as the name of the mountain region 
in which the land solicited was located; and 
the above is all the description of the land 
prayed for in the petition, except a reference 
to some neighboring ranehos bordering, not 
the square league of land solicited, but a 
large tract of broken and mountainous coun- 
try within which it was to be located, and 
from which it was proposed to separate it by 
juridical survey. * * * The grant recites 
that said Yount has petitioned for an addi- 
tion of one square league in the sierra next 
to his rancho, named 'La Jota,' and proceeds 
to declare as follows: 'I have granted him 
one square league in said range of hills.' 
* * * The land, a confirmation of which is 
asked of this board, is denominated in the 
application to this commission the tract of 
land called 'La Jota.' The land granted is 
nowhere in the documentary evidence ema- 
nating from the former government desig- 
nated by that name, but on the contrary, 
seems, by the terms used, to be excluded 
from the place thus designated. It is not 
La Jota which is granted, but lands to the 
extent of one league which adjoin it— 'La 
Jota.' " 

Under the view of the facts of the case in- 
dicated in the foregoing extracts, the com- 
missioners rejected the claim* regarding it 
as a grant, not of any particular piece of 
land, but of an unlocatea quantity of land 
to be afterwards located within an extensive 
and undefined tract of mountain country. It 
is insisted, however, by the appellant, that 
this conclusion is founded on ^ misconcep- 
tion of the import of the grant, as appears, 
not only from the terms of the grant itself 
and the petition on which it was founded, 
but also from the additional testimony taken 
in this court By the testimony of Elias Bar- 
nett, it appears that the tract of land claimed 
by the appellant was, as early as 1843, and at 
the time of the grant, well known under the 
name of "La Jota," both by the Mexicans 
and also by the Indians, by whom its name 
was originally given; that the witness has 
himself known the tract since 1813, and that 
ever since he first knew it it was called by 
the name of "La Jota;" that it is a piece of 
table land on the top of a mountain, and that 
its limits and extent are generally known,, 
and its boundaries well defined; that a sur- 
veyor could have no difficulty in locating it, 
its extent being a little less than a square 
league. Ealph L. Kilburn testifies that he 
has known the tract of land called "La Jota" 
since the winter of 1843-44; that it lies on 
the top of a mountain between Napa valley 
and Pope's rancho, and that it is bounded by 
the slope of the mountain on every side; that 
it contains somewhat less than a league of 



land, and that it is as easy to ascertain its 
boundaries as * those of Goat island in this 
harbor. He further states that this tract is 
generally known by the name of "La Jota," 
and that it was so known before he became 
acquainted with it. 

It is evident from this testimony and the 
other depositions in the ease, that there is 
in the vicinity of the rancho of the claimant 
called Caymas, a tract of land of well defined 
limits, and with genei-ally recognized bound- 
aries; that it was at the time of the grant, 
and previously, known under the name of La 
Jota; that it was occupied immediately after 
the grant by the claimants, and improve- 
ments were made upon it; and that it is now 
known under the name of La Jota and recog- 
nized as the land granted to him. Nothing 
appears in the evidence to show that the 
name La Jota was ever applied to the sierra 
or mountain range in which the tract was 
situated, or that that name was ever sup- 
posed to include any other land than the well 
defined tract of about a league square, now 
claimed by the appellant. 

Such being the facts of the case, we have 
next to inquire whether the place called La 
Joia was granted to the claimant. The com- 
missioners seem to have thought that the 
name of , La Jota is mentioned in "the grant 
as that of the rancho near which the granted 
land was situated, and not as that of the 
granted land itself. But independently of 
the fact that the raneho was not called by 
the name of La Jota, but was well known as 
"Gay mas," a close examination of the grant 
will show that the name "La Jota" is applied, 
not to the neighboring rancho of the appel- 
lant, but to the sierra or serrania adjoining 
it. The original grant recites, that whereas 
George Yount, etc., has applied for an "es- 
tencion" of one square league in the sierra 
adjoining his rancho named "La Jota." In 
English the name thus used might well be 
taken for that of the rancho, but on referring 
to the original Spanish, it is apparent that 
the expression "nombrada" La Jota, in the 
feminine, cannot refer to the masculine an- 
tecedent "raneho," but must relate to the 
feminine "sierra." The land granted is after- 
wards described as one square league in the 
said range of hills— "Serrania." The orig- 
inal petition on which the grant is founded, 
sets forth that there being vacant "una 
serrania" adjoining the raneho of the peti- 
tioner "eonoeida con el noinbre de Jota," he 
solicits one square league of said sierra, etc., 
etc. From the petition, therefore, as well as 
from the grant, it appears that the land 
granted is not a particular place known as 
"La Jota," but one square league in the 
"sierra," or the "serrania," called "La Jota." 

It is argued by the counsel for the claim- 
. ants, that the phrase in the recital of the 
grant "nombrada La Jota" applies to the 
"esteneion" solicited. But whatever am- 
biguity there might have been in the recital 
of the grant, it is removed by the words of 
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the granting clause, which* describes the 
land granted as one "square league in the 
said range of hills" or mountain ridge, as the 
word "serrania" might with equal propriety 
be rendered. The petition, too, as has been 
stated, after reciting that there is vacant a 
"serrania," called La Jota, adjoining the 
rancho of the petitioner, solicits, not the 
place known by that name, but a square 
league of said "sierra," or mountain range. 
It is clear, then, that the grant cannot be 
construed as conveying a place called La 
Jota, but as granting a league square in a 
mountain ridge of that name. The true 
facts of the case are, we think, apparent. 
The petitioner undoubtedly intended to ask 
for, and probably the governor intended to 
grant, a particular piece of land in the moun- 
tain near his rancho. That piece of land 
,was, as appears by the testimony, well 
known and had determinate boundaries; that 
it was what the petitioner asked for, is evi- 
dent from the facts that its extent is exactly 
one square league, the quantity solicited; 
that he immediately took possession of it 
and made expensive improvements upon it; 
that it contained pine trees to furnish timber 
for the saw-mill he proposed to erect; and 
that it then bore and has ever since retained 
the name of "La Jota." Unfortunately, how- 
ever, he does not, as we have seen, solicit the 
place called La Jota, but a square league in 
the sierra of that name, and the governor 
grants him, not La Jota, but a square league 
in said range of hills "en dicha serrania." 
Is, then, this grant so vague that the claim 
of the petitioner must be rejected? 

In the case of Fremont v. XJ. S. [17 How. 
(5S TT. S.) 512], it was determined that the 
claimant had a vested right to the quantity 
of land named in the grant to be located 
within the exterior limits mentioned. Those 
limits embrace a region of country contain- 
ing more than one hundred square leagues. 
In the case before us, the claimant's right is 
to one square league in the mountain ridge 
named La Jota, adjoining his rancho. The 
limits within which the grant is to be located 
are distinctly indicated in his petition by 
boundaries, for it is stated to be bounded on 
the south by the rancho of Dr. Bale and 
Napa, on the east by that of Las Animas, 
and on the west by Las Mallaimas. We 
have, then, the exterior limits or boundaries 
of the league granted, as well as the name of 
the mountain ridge on which it was situated, 
with the further specification that it (the 
mountain ridge) is adjoining (inmediata) his 
rancho of Caymas. That this description 
conveyed to those acquainted with the coun- 
try an accurate notion of the place solicited, 
appears from the report of Vallejo, to whom 
the governor referred for information. That 
report speaks of "the piece of land (el ter- 
reno) solicited" as situated north of Sonoma, 
and as not belonging to any individual, etc. 
We think the description in the grant, and 
the other facts in this case, bring it fully 



within the principles of the ease of Fremont 
v. U. S. [17 How. (5S U. S.) 542]. No other 
objection than that already discussed has 
been brought to our notice. It appears by 
the testimony of Jos6 de la Rosa, that the 
claimant has occupied the land by "building 
a house, a grist and saw-mill, living on the 
land, carrying on the lumber business, farm- 
ing and stock raising." Transcript, p. 10. 
The claim must therefore be confirmed. 
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YOUQUA v. NIXON et al. 

[Pet. 0. 0. 221.] i 

Circuit Court, D. Pennsylvania. April Term, 
1816. 

Contract to Deliver Goods— Breach— Inability 
to Procure Article — Damages. 

1. Where the defendant contracted to deliver 
teas of the first quality, he is not excused from a 
performance of his undertaking, by proving that 
no such teas could be obtained at the market. 
He is answerable to the .plaintiff in damages, 
ror the non-performance of such an agreement. 

2. The defendant contracted to deliver a cer- 
tain number of boxes of teas, of first chop, at 
stipulated prices;— a subsequent agreement to 
diminish the quantity and the price, does not 
excuse him for a violation of the contract as 
to quality. 

[Cited in Cheongwo v. Jones, Case No. 2,638.] 

3. How damages, for the delivery of teas of a 
quality inferior to those contracted for, are to 
be ascertained. 

[Cited in Barrow v. Reab, 9 How. (50 U. S.) 
371.] 

This was an action on a Canton note, 
given by the defendants [Nixon and Walker] 
to the plaintiff. By the agreement of the 
plaintiff's counsel, the defendants were per- 
mitted to give in evidence, the breach of a 
contract entered into by the plaintiff, at the 
time this note was given; to deliver to the 
supercargoes of the defendants' ship, a cer- 
tain number of chests of Young' Hyson tea, 
of the first chop, at thirty-seven tales per 
pichol. It appeared, by the evidence of the 
supercargoes, that after the contract was 
made, and after the teas from the country 
had come in, the plaintiff told the supercar- 
goes, that the teas of the denomination spec- 
ified in the contract, which were then at mar- 
ket, were generally so indifferent, that he 
should not be able to procure the quantity 
agreed for; and proposed that they should 
take other teas, in lieu of the Young Hyson. 
This they refused, insisting upon the contract. 
They afterwards agreed, verbally, to reduce 
the quantity, and the plaintiff promised to 
select from the large quantity at market, such 
teas, as he would not be ashamed to put 
his chop upon. The teas which were deliv- 
ered, were of three different qualities, for 
which the plaintiff charged forty, thirty- 

i [Reported by Richard Peters, Jr., Esq.] 
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eight, and thirty-sis: tales the pichol; for the 
second quality, the plaintiff at first insisted 
on charging forty tale, but the supercargoes 
refused to allow it, and thirty-eight tale was 
at length agreed- upon. The supercargoes 
knew, that the parcels delivered were of dif- 
ferent qualities, but they declared, that they 
considered themselves in the plaintiff's pow- 
er, and that they had no alternative, but to 
receive the teas, at the, prices charged; In 
as much, as by the laws of the place, having 
secured with the plaintiff, they could not 
have obtained a clearance, but through his 
means. But they stated, that they made no 
express engagement to waive the original 
contract, nor did they intend so to do. The su- 
percargoes stated, that although the quality 
of the Young Hyson tea, was generally in- 
different, that season, yet the contract might 
have been complied with, by the plaintiff; 
but they considered, that his standing in the 
Hong, was not such as to enable him to do 
so. The teas were proved TO have been of 
a very indifferent quality, when brought to 
Philadelphia. The best of them, were worth 
about sixty cents per pound; whilst teas of 
the first quality, sold from ninety to one hun- 
dred cents; the others would not sell at all, 
during the year they were imported; but 
after the embargo was laid, they were sold 
for seventy-five cents per pound. 

The claim for damages for a breach of the 
contract, was resisted, upon the grounds, that 
the subsequent agreement, to diminish the 
quantity of tea mentioned in the contract, as 
well as the alteration in the price, amounted 
to a waiver of the original contract; and that 
the quality of tea mentioned in the contract, 
should be considered, as referable to the gen- 
eral state of the market 

Mr. Binney, for plaintiff. 
Mr. Rawle, for defendants. 

"WASHINGTON, Circuit Justice (charging 
jury). The written contract was, to de- 
liver four hundred and fifty chests of Young 
Hyson tea, *of the first chop, at thirty-seven 
tales the pichol. If that quantity and qual- 
ity could not be procured at the Canton mar- 
ket, the plaintiff undertook more than he was 
able to perform; but this does not excuse 
him from a claim of damages, for his breach 
of contract. He should have taken care, be- 
fore he made the contract, to ascertain his 
ability to perform it; and in ease the state 
of the market would not enable him to do 
so, he might have qualified the expressions 
of the contract. The first question is, was 
the original written contract put an end to, 
by the subsequent change as to the quantity 
and price? It is admitted, that it was not 
waived by any express agreement. The con- 
tract consisted of three particulars, quan- 
tity, quality and price. Now it does not fol- 
low, that a subsequent agreement to vary the 
price, or quantity, or both, does, necessarily, 
dispense with the obligation in respect to qual- 
ity. Under circumstances, it may do so, 



but it is at most an implication; and the evi- 
dence should be such as to show, that the 
parties intended to dispense with the same. 
In this ease, it is proved by the supercargoes, 
that they did not intend to do away with the 
contract But if this was the effect of the 
subsequent agreement, still the plaintiff was 
bound by his promise, to furnish teas, on 
which he would not be ashamed to put his 
chop; and if the jury are of opinion these 
words do not import teas of the first quality, 
conformable with the terms of the contract, 
they cannot mean teas of an inferior quality, 
and such as it is proved were brought to the 
Philadelphia market Upon this point, how- 
ever, the jury must judge. Upon the whole, 
if they are of opinion, under all the circum- 
stances, that the original contract was in- 
tended to have been given up; still, if the 
supercargoes were in the power of the plain- 
tiff, and found it necessary to yield to impo- 
sition, in order to obtain a cargo at all, and 
a clearance from Canton; the defendants 
ought not to be bound, to receive teas of an 
inferior quality to what was stipulated to be 
delivered. If the jury should be of opinion, 
that the teas furnished, were not agreeable 
to the contract, and were inferior to other 
teas of the agreed quality; the difference 
will furnish the rate of damages, to be ap- 
plied to the first cost. They will calculate 
interest, on the balance due on the notes to 
this day; and then deduct from it, the sum 
to which, by the above rule, the defendants 
are entitled, for the plaintiff's breach of con- 
tract 

Verdict for 1647 dolls. 55 cts. 

See Gilpins v. Consequa [Case No. 5,452]; 
Willings v. Consequa [Id. 17,766]. 

[A new trial was subsequently granted. Case 
No. 18,190.] 



Case No. 18,190. 

YOUQUA v. NIXON et al. 

[Pet. C. C. 224.] i 

Circuit Court, D. Pennsylvania. April Term, 
1816. 

Bkeach of Contract— Damages— Right to 

Interest. 

1. Damages for a breach of contract do not 
bear interest. 

2. It is not legal in the jury to allow damages, 
so that they will defeat the right of the party 
to interest on a debt ascertained; and damages 
are to be credited by the jury, on the day of their 
verdict and are not so to he considered by them, 
as that, by depriving a party of interest on a 
debt due, they are made to bear interest, in fa- 
vour of the person to whom they may be al- 
lowed. 

[Cited in brief in Harrison v. Missouri Pac. 
Ry. Co., 74 Mo. 366.] 

Rule to show cause why a new trial should 
not be granted. 

It was made manifest to the court, that the 
jury had allowed to the defendants [Nixon 

i [Reported by Richard Peters, Jr., Esq.] 
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and Walker] damages, at the rate of thirty 
per cent., applied to the prime cost; and had 
■credited these damages against the notes of 
the defendants, as of the time when the teas 
were delivered. [See Case No. 18,189.] 

WASHINGTON, Circuit Justice. Whether 
the rate of damage allowed by the jury, is 
too high, or not, is a question the court will 
not pretend to decide, that having been left 
to them upon evidence, by no means clear; 
but it is plain, that the jury have departed 
from the rule laid down by the court, in re- 
gard to interest, they having credited the de- 
fendants with the amount of damages, as of 
the day when the teas were delivered, instead 
of the* day when the verdict was rendered; 
as they were directed 'by the charge. In this 
way, they have not only allowed interest on 
the damages, but have made the rate of in- 
terest twelve per cent.; interest at that rate, 
having been stopped upon so much of the 
note given by the defendants, as this credit 
amounted to. 

A new trial must therefore be awarded. 



Case No. 18,191- 

YTURBIDE v. UNITED STATES. 

[Hoff. Land Cas. 273.] * 

District Court, N. D. California. Dec. Term, 
1857.2 

Mexican Land Claim — Appeal from Commis- 
sioners. 

The claimants omitted to file with the clerk a 
notice of their intention to prosecute the appeal 
from the decision of the board of land commis- 
sioners, within the sis months prescribed by the 
act of 1852 [10 Stat. 99]. Held, that the court 
was without jurisdiction over the cause. 

[Claim by the executor and heirs of Agustin 
•de Yturbide for 400 square leagues in Upper 
California.] 

Crockett & Page and Sloan & Hartman, for 
claimants. 
P. Delia Torre, U. S. Arty. 

HOFFMAN, District Judge. The claim in 
this case having been rejected by the board, 
the* transcript was duly filed in the clerk's 
oftice in this court on the second of June, 
1855. No notice of appeal was filed by the 
-claimants within six months thereafter as re- 
quired by law, but on the 30th of April, 1856, 
a motion was made by the claimants' counsel 
for leave to file such notice nunc pro tunc, 
and to prosecute the appeal. No order or de- 
cree dismissing the appeal had been obtained 
by the district attorney, and the circumstan- 
ces attending the omission to file the notice 
were such as to have induced the court at 
once to grant the application, if it had pos- 
sessed any discretion on the subject. Much 

i [Reported by Numa Hubert, Esq., and here 
irpprinted by permission.] 
2 [Affirmed in 22 How. (63 U. S.) 290.] 
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doubt was however entertained by the court 
whether it could on any showing disregard 
what seemed the positive requirements of the 
statute. The motion was therefore, with the 
acquiescence of the district attorney, granted, 
in order that if the court had any discretion 
on the subject it might appear to have been 
exercised in favor of the application, and in 
order that testimony on the merits might be 
taken and the whole case submitted to the 
supreme court in such a form as to enable 
themfinallyto dispose of it when for the first 
time brought before them. It was however 
expressly mentioned, that the point as to the 
jurisdiction of the court to grant the motion 
was reserved until the final hearing, and that 
if the court should then be of opinion that it 
had no power to allow a notice of appeal to 
be filed after the expiration of six months 
from the filing of the transcript, the claim 
would be rejected for want of jurisdiction. 
This question must therefore be now disposed 
of. 

By the twelfth section of the act of 1851 [9 
Stat. 631], it was provided, that to entitle 
"either party to a review of the decision of 
the board of commissioners, notice of the in- 
tention to file a petition in the district court 
shall be entered on the journal of the board 
within sixty days after the decision of the 
claim has been notified to the parties, and 
the petition shall be filed in the district court 
within six months after the decision has been 
rendered." The mode above prescribed for 
removing the cause was altered by the. act of 
1852. In that law it is provided "that the 
commissioners shall cause a transcript of 
their proceedings and decision to be filed with 
the clerk of the district court, and that the 
filing of such transcript shall ipso facto oper- 
ate as an appeal for the party against whom 
the decision shall have* been rendered; that 
if such decision shall be against the private 
claimant it shall be his duty to file a notice 
within six months thereafter of his intention 
to prosecute the appeal, and if the decision 
shall be against the United States, it shall be 
the duty of the attorney general, within six 
months after receiving a copy of the tran- 
script, (directed by the act to be sent to him 
by the board) to cause a notice to be filed 
with the clerk aforesaid that the appeal will 
be prosecuted by the United States. And on 
the failure of either party to file such notice 
with the clerk, the appeal shall be regarded 
as dismissed." The acts of 1824, 1828, and 
1830 [4 Stat. 52, 284, 405], relating to lands 
in Missouri, Arkansas, and Florida, provided 
that all claims within their purview should 
be brought before the courts authorized to 
adjudicate upon them, within a specified pe- 
riod. Under these acts, it has always been 
held that the courts had no jurisdiction over 
petitions not presented within the time lim- 
ited. In U. S. v. Marvin, 3 How. [44 U. S.] 
623, it is said by the court: "The policy of 
congress was to settle the claims in as short 
a time as practicable, so as to enable the gov- 
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ernment to sell the public lands, -which could 
not he done with propriety until the private 
claims "were ascertained. As these were 
many in number, and for large quantities, no 
choice was left to the government but their 
speedy settlement and severance from the 
public domain. Such has been its anxious 
policy throughout, as appears from almost 
every law passed on the subject." Similar 
observations are repeated in Villabolos v. U. 
S., 6 How. [47 U. S.] 91. In furtherance of 
this policy it was provided by the act of 1851, 
that all lands, the claims to which shall not 
be presented to the board within two years 
from the date of the act, shall be deemed 
part of the public domain, and after the deci- 
sion, though an appeal was allowed, the par- 
ty to be entitled to it was required to file a 
notice of his intention to prosecute within 
sixty days after the decision has been notified 
to him, and to file his petition in the district 
court within six months from the date of the 
decision. These provisions were clearly lim- 
itations. Nor will it be contended that un- 
der them either party could file a petition 
or otherwise prosecute his appeal after the 
expiration of the six months prescribed by 
law. 

The alteration in the mode of taking the 
appeal made by the law of 1852 above re- 
ferred to, had for its principal object to re- 
lieve the claimants of the burden and expense 
of procuring copies of the transcripts to be 
made, and to allow to the attorney general 
a longer time to determine whether an ap- 
peal should be prosecuted than the sixty 
days within which the notice was required to 
be entered on the journals of the board. It 
was accordingly provided that the board 
should cause the transcripts to be made out 
and filed in the district court, and that such 
filing should ipso facto operate as an appeaL 
As, however, congress did not mean to enact 
that every case should be appealed, wheth- 
er the party against whom the decision had 
been made desired it or not, and as the 
provisional appeal could not continue for- 
ever, the same period for filing the notice 
of an intention to prosecute it, or to profit 
by the appeal which had thus by operation 
of law been taken, was prescribed, as had 
previously been assigned for filing the peti- 
tion in the district court. It was therefore 
not only made the duty of the attorney gen- 
eral or the claimant to file such notice with- 
in the time limited, but it was provided that 
on the failure of either party to file such a 
notice, the appeal "should be regarded as 
dismissed." 

We think that by these provisions con- 
gress intended to prescribe a rule of action 
to the court, which it is not at liberty to 
evade or to disregard. That some limita- 
tion on the rights of appeal to a definite 
period is necessary in all cases, is obvious. 
That it is peculiarly necessary in this class 
of cases, and that it has been restricted 
within limits much narrower than those al- 



lowed in ordinary suits by all the acts of 
congress previously passed, is equally evi- 
dent. When, therefore, we find the act of 
1851 allowing a time for appeal still shorter 
than that prescribed in previous acts, it is 
difficult to believe that congress, by the 
amended act of 1852, intended to depart 
from a policy so well settled, and so neces- 
sary, and to permit the court to allow the 
appeal to be prosecuted whenever in its 
judgment the party desirous of appealing 
might sufficiently excuse his omission. If 
it be said that hard eases may arise, and 
that such a power might with safety and 
propriety be committed to the courts, it 
may be answered— (1) that hard cases must 
always occur under any general rule of law, 
however beneficent or necessary it may be; 
and (2) that courts have never felt them- 
selves at liberty to dispense with express 
provisions of law, whether in statutes of 
limitations or in those regulating appeals 
or in others, upon any equitable ground. 
To this effect is the language of the supreme 
court in Saltmarsh v. Tuthill, 12 How. [53- 
TJ. SJ 389, and in Bank of Alabama v. Dal- 
ton, 9 How. [50 U. S.] 522, the court decided 
that it could not engraft on a statute of lim- 
itations an exception not found therein, how- 
ever reasonable and just it might be. 

It is argued that the case at bar is to be 
distinguished from those under the statutes- 
of 1824, 1828 and 1830, inasmuch as the lat- 
ter limited the time within which the peti- 
tion was to be filed, which was the com- 
mencement of the suit; whereas, by the act 
of 1852 the filing of the transcript ipso facto- 
constitutes an appeal. The court therefore 
has jurisdiction of the suit, and the notice 
is not necessary to confer it. Hence, it is- 
argued, the filing of the notice is not indis- 
pensable to the retention of the cause in 
court after it has been properly brought 
there. It is true that the filing of the tran- 
script operates as an appeal, and the cause 
is properly in court. But the appeal so 
taken and the jurisdiction so acquired, are 
obviously but temporary and provisional. 
The very law which declares that the filing 
of the transcript shall operate as an appeal, 
prescribes the period and the conditions of 
its continuance in court, and though the ap- 
peal is pending and the court has jurisdic- 
tion for six months, yet if during that time 
no notice be filed, the same law requires that 
the appeal shall be deemed to be no longer 
pending, or that it shall be regarded as dis- 
missed. The law which gave vitality to 
the appeal during the period limited, per- 
emptorily deprives it of life unless certain 
conditions necessary to continue its exist- 
ence be fulfilled. Such we consider would 
be the construction of statutory provisions 
like these, even if they related to ordinary 
suits before a court of general and superior 
jurisdiction. But they should a fortiori be 
so construed in this ease, where the court 
has but a special and* limited jurisdiction de- 
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rived from the statute alone, and to be ex- 
ercised, like the jurisdiction of an inferior 
court, only in the manner and to the extent 
prescribed by the statute. 

The claimants' counsel have adduced in 
support of their construction of the stat- 
ute, an illustration from the practice of the 
court of chancery of New York. It was by 
the rules of that court provided, that if the 
plaintiff did not reply within a certain time, 
"he should be precluded from replying." 
The court, however, under special circum- 
stances, grants leave to file a replication. 
But this rule is obviously a mere rule of 
practice framed by the court for its own 
government. Such rules, even when pre- 
scribed by a superior tribunal, the court has 
the power to modify to meet the exigencies 
of special cases— a power which it does not 
possess over the positive requirements of a 
statute. [Poultney v. City of La Fayette] 
12 Pet. [37 U. S.] 472; [Saltmarsh v. Tut- 
hill] 12 How. [53 XJ. S.] 389; [Bank of Ala- 
bama v. Dalton] 9 How. [50 U. S.] 522. 
Moreover the practice under this rule shows 
that it was merely intended to preclude the 
right of implying as of course, but that it 
was not intended to take away the right in 
all cases. The court which made the rule 
expounds its intention and meaning, and es- 
tablishes the practice under it. 

But if the views heretofore expressed be 
correct, the provision in the act of 1852 is 
not to be limited to a rule of practice estab- 
lished by the court, but is a statute of limita- 
tions enacted by the legislature. It pre- 
scribes a period within which the party is 
to adopt the appeal which the government 
has provisionally taken for him, and which 
is allowed to be pending and awaiting his 
action for a specified cime. His failure to 
adopt this appeal by filing the required no- 
tice, puts him in the same position as if he 
had been himself required to take it within 
the same period, and had omitted to do so. 

We are very sensible of the hardship of 
this and similar cases. "We regret that we 
have no power to relieve them. Under the 
construction we have felt compelled to give 
to the statute, we have no alternative but to 
dismiss the claim. 

[The decree dismissing the appeal was affirm- 
ed by the supreme court. 22 How. (63 U. S.) 
290.] 



Case Wo. 18,192. 

The YUBA. 

[4 Blatchf. 314.] i 

Circuit Court, S. D. New York. May 5, 1S59. 

Right op Appeal — Provisional Decree — Refer t 
ence to Commissioner. 

Where, on a libel in rem, in the district court, 
against a vessel, on a bottomry bond for $9,240, 
that court made a provisional decree in favor 
of the libellant, for $4,000, with interest and 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



costs, with liberty to either party, within 20 
days, to take an order of reference to a commis- 
sioner to ascertain and report the amount of the 
sums composing the bottomry debt, and what 
portions thereof had been previously a lien 
upon the vessel, and, on the coming in of the re- 
port, either party to be at liberty to move the 
court to frame the decree in correspondence 
therewith, and the libellant appealed to this 
court from that decree, but no other steps were 
taken by either party in the court below, subse- 
quently to the entry of the decree, held, that 
the decree was not a final decree from which an 
appeal would lie to this court. 

[Appeal from the district court of the United 
States for the Southern district of New York.] 

This was a libel in rem, filed in the dis- 
trict court against the barque Yuba, to re- 
cover the amount due on a bottomry bond for 
§9,240, given by her master at New Orleans, 
for money required to repair her, she having 
put into that port in distress. The district 
court made a provisional decree in favor of 
the libellants, for S4,000, with interest and 
costs, with liberty to either party, within 
twenty days, to take an order of reference 
to a commissioner, to ascertain and report the 
amount of the sums composing the bottomry 
debt, and what portions thereof had been 
previously a lien upon the vessel, and, on the 
coming in of the report, either party to be at 
liberty to move the court to frame the decree 
in correspondence therewith. [Case No. 11,- 
920.] The libellant appealed to this court 
^ro'm that decree, but no other steps were 
taken by either party in the court below, 
subsequently to the entry of the decree. 

Francis R. Coudert, for libellant. 
Welcome R. Beebe and Charles Donohue, 
for claimant. 

NELSON, Circuit Justice. -It is manifest, 
from the form of the decree in this case, that 
it was not intended to be final. A gross sum 
is stated provisionally, subject to be modified 
by the court on the coming in of the report 
of the commissioner as to the portions of the 
bottomry debt that were liens on the vessel. 
Obviously, till this fact was ascertained the 
true amo\int for which the ship was liable 
under the bond could not be determined. 
The 84,000 fixed seems to have been a formal 
sum, with a view to the reference and the 
ascertaining of specific data from which the 
proper amount might be inserted in the final 
decree. But, even if this is not the fair con- 
struction of the legal effect of the decree, 
and the reference was left to the election of 
either party, the record should have shown 
the neglect or refusal of the claimant to take 
action in regard to a reference, and the entry 
of a final decree. 

There being no final decree in the case in 
the court below, the court has no jurisdiction 
to revise the action of that court, and the ap- 
peal must, therefore, be dismissed. 

[NOTE. Subsequently the district court dis- 
missed the libel. Case unreported. The libel- 
lant again appealed to this court, where the de- 
cree of the district court was reversed. Case 
No. 18,193.] 
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Case Wo. 18,193. 

The YUBA. 

.[4 Blatchf. 352; i 16 Leg. Int. 31T; 41 Hunt, 
Mer. Mag. 709.] 

Circuit Court, S. I>. New York. Sept. 17, 
1859. 

Bottomry Bond — Repaiks of Vessel — Commis- 
sions and Premium. 

1. Where a vessel entered a port of distress, 
a.nd necessary repairs were made upon her on 
her credit, and afterwards, it being impossible 
to procure funds in any other way, a loan was 
made on bottomry to pay for the repairs, and 
the money was applied to paying for them: 
Heid, that it was no objection to a recovery on 
the bottomry bond, that the repairs were made 
before the loan was effected. 

[Cited in The Kathleen. Case No. 7,624; The 
Edward Albro, Id. 4,290.] 

2. It having been necessary to discharge the 
•cargo, to enable the extent of the damage to the 
vessel to be ascertained and the repairs to be 
made, the bill of a stevedore was a proper 
charge, as incidental to the repairs. 

3. So, also, a charge for commissions in pro- 
curing the loan was proper, as incidental to the 
loan, it being impossible to raise the loan only 
through an agent. 

4. Charges for repairs and other expenses al- 
lowed, as being customary at the bottomry 
port, although high, and a premium of twenty 
per cent, on the bottomry bond also allowed. 

5. Some of the charges might be reduced, as 
between the claimants aDd the persons render- 
ing the services, but the lender upon bottomry 
in good faith, and under circumstances which 
justified the loan, cannot be held responsible 
for the reasonableness of the charges in the 
repair of the vessel. 

[Cited in The Archer, 15 Fed. 279.] 

This was a libel in rem, filed in the district 
court against the bark Yuba, to recover the 
amount of a bottomry bond on the vessel, 
executed at New Orleans. [The vessel was 
in New Orleans in distress, and was repaired 
under the directions of her master, and the 
money advanced by the firm of Ad. Odier, 
Stouse & Leisy, who took this bond for the 
amount with maritime interest of 20 per 
cent, and afterwards transferred it to the 
libellant. The money advanced was used 
for paying various bills for discharging the 
vessel previous to the repairs, for the bills of 
repairs, and commissions for procuring the 
advance, etc., and after the bills were paid 
there remained a balance of $192.44, which 
was handed to the master of the vessel. 
Judge Betts, in the district court, decided that 
the circumstances of the case were calcu- 
lated to throw suspicion upon the good faith 
of the loan, and gave a decree for the libel- 
lant for only $4,000, with leave to make a 
reference and show whether claims which 
were liens on the vessel were paid by this 
loan to a greater amount. (Case No. 11,- 
920.)] 2 The district court subsequently dis- 
missed the libel, [ease unreported,] and the 
libellant appealed to this court. 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
2 [From 41 Hunt, Mer. Mag. 709.] 



Francis R. Coudert, for libellant 
Charles Donohue, Dexter A. Hawkins, and 
Joseph Lovell, for claimants. 

NELSON, Circuit Justice. I am satisfied, 
that the repairs of the vessel at New Or- 
leans, into which port she entered in dis- 
tress, were necessary; and that the money 
was lent on the bottomry bond in good 
faith, for the purpose of paying for those re- 
pairs, and was applied to paying for them. 
The objection, that the repairs were made 
before the loan was effected, and, hence, 
that the loan was not necessary in order to 
procure the repairs and enable the vessel 
to proceed on her voyage, is not tenable. 
The repairs were made upon the credit of the 
vessel, and the loan was indispensable to 
relieve her from the charges. 

The discharge of the eargo became neces- 
sary, to enable the surveyors to ascertain 
the extent of the damage, and the ship mas- 
ter to make the repairs. That service was 
incidental to the repairs, and without it they 
could not be made, and, hence, the steve- 
dore's bill was a proper charge. So, in re- 
spect to the commissions for the procure- 
ment of the loan. They were incidental to 
the loan itself, as it could be raised, in the 
given case, only through an agency. This 
principle is applicable, also, to several other 
items objected to. 

The charges for the repairs and other ex- 
penses connected therewith are high, and 
may be unreasonable; but, the weight of the 
proof shows that they are the customary 
charges and expenses in the port of New 
Orleans. The premium of twenty per cent 
on the bottomry bond is objected to as ex- 
orbitant and out of all proportion to the 
risk, but I cannot so hold, upon the proofs 
in the case. 

If the question was between the claimants 
and the persons rendering the services to the 
vessel, I might be disposed to cut down some 
of the charges, notwithstanding the evi- 
dence in support of them. But I think that 
the lender upon bottomry in good faith, and 
under circumstances which justified the 
loan, cannot be justly held responsible for 
the reasonableness of the charges in the re- 
pair of the vessel. He would be required, 
if held to this responsibility, to take upon 
.himself the burden of contracting for or su- 
perintending all repairs. 

Reasonable exertions were made by the 
consignee of the vessel to procure the funds 
from her owners and agents in New York, 
but they declined making the advances, or 
rather admitted their inability to make them, 
and the parties at the port of distress were 
left to raise the money as they best could. 

Upon this view of the case, I must reverse 
the decree below, and decree, in favor of 
the libellant, the amount of the bottomry 
bond, except the §192.44 paid to the cap- 
tain. 
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Case No. 18,194. 

The YUCATAN. 

[4 Adm. Rec. 31.] 

District Court, S. D. Florida. May 26, 1847. 

Salvage — Authority and Ddtt of Master op 

"Wreck— Intruding Salvors— Amount 

of Compensation. 

[1. The master of a ship wrecked upon the 
coast continues to he the master, with all a 
master's rights, authority, and responsibility, as 
long as anything remains of ship or cargo to he 
saved by him. And he cannot divest himself 
of that character, or so delegate his authority 
to a salvor as that he may not at any time re- 
sume it He has the custody and charge of the 
property, and may make such arrangements as 
he sees fit for saving it, and no stranger can in- 
terfere without his consent.] 

[2. One who weighs up and carries off, against 
the express commands of the master, cargo ac- 
cidentally fallen overboard in the salvage oper- 
ations, and which the authorized salvors intend 
to save at their earliest convenience, can re- 
cover no salvage therein. Nor can he have sal- 
vage in cargo which he takes from the wreck 
during the temporary absence of the master and 
authorized salvors.] 

[3. Forty-three per cent, allowed, upon a gross 
valuation of §41,924.25, for saving cargo, main- 
ly by diving, from a vessel totally wrecked on 
Florida Reef; 9 vessels and 95 men being em- 
ployed for about 17 days. Also 60 per cent, 
allowed to small boats upon remnants of cargo 
saved by diving after the wreck was abandoned 
by the principal salvors.] 

[4. A vessel, employed for a stipulated sum, 
by the principal salvors, with the acquiescence 
of the master of the wrecked ship, cannot, un- 
der any circumstances, recover salvage in addi- 
tion to the sum agreed.] 

Adam Gordon, for libelants. 
¥m, R. Hockley, for respondent 

MARVIN, District Judge. This suit is In- 
stituted by the libelant [John P.] Smith and 
about 150 others, some of whom are joined 
with him in the main libel, and the rest ap- 
* pear as petitioners under the libel. They all 
claim salvage for services rendered to the 
cargo and materials of the ship Yucatan (Ca- 
sey, master), wrecked upon Oarrysfort Reef. 
Upon the trial of the cause considerable tes- 
timony was taken upon the subject of the 
comparative merits and demerits of the differ- 
ent sets of salvors in saving the cargo and 
materials, and also in relation to their re- 
spective shares in the salvage to be decreed. 
I shall not attempt to state or comment 
upon the mass of the testimony given upon 
the different branches of the case, or to rec- 
oncile any of its inconsistencies; nor shall I 
often give the reasons why certain portions 
of testimony should be believed and other 
portions rejected. I shall only state the main 
facts in the ease as I believe them to be es- 
tablished by the testimony, and then apply 
the law to these facts. 

The principal facts in the main cause, as 
alleged in the libel, admitted in the answer 
and proved by the testimony, are these: The 
ship Yucatan (Casey, master), laden with a 
cargo of cotton, pork, flour, and meal, while 
on a voyage from New Orleans to Liverpool, 



on the night of the 20th of April last, in tem- 
pestuous weather, struck upon that part of 
the Florida Reef known as Oarrysfort Reef, 
and before morning filled with water. In 
the morning Captain Smith, of the sloop Ga- 
zelle, a regular wrecker on the coast, arrived 
at the wreck, and soon after the British 
schooner Triton, a transient vessel bound to 
this port, and the regular wrecking sloop- 
Globe. In the afternoon of the same day 
the wrecking sloops George Eldridge and Con- 
voy arrived. When Smith boarded the ship, 
she was filled with water, and was strainings 
and working badl£, so as to endanger her- 
breaking in pieces." To relieve the wreck he- 
advised Captain Casey to cut away the masts, 
which was accordingly done. The crews of" 
the Gazelle, Globe, and Triton then attempted 
to save some portion of the cargo by boating- 
it on board the Triton; but after transferring 
to the Triton eight bales of cotton, sailors' 
chests, and a few other articles, the weather 
became so tempestuous as to render it pru- 
dent for all persons to abandon the wreck 
and seek a harbor on board the wrecking ves- 
sels. This was accordingly done. The gale- 
continued during the night of the 21st and a 
considerable portion of the 22d. On the 22d 
the salvors returned to the wreck, and suc- 
ceeded in saving a small quantity of corn and 
a few bales of cotton. They were, however, 
soon obliged, by the continued bad weather,. 
to seek shelter and safety in the harbor at 
Key Roderiguez. On the morning of the 
23d, they again returned to the wreck, and 
partly loaded the schooner Triton. At this- 
time, the wrecking sloops Plume, America, 
Vineyard, and Empire having arrived at. the- 
wreck, were consorted with the Gazelle, 
Globe, George Eldridge, and Convoy, making 
a force of eight vessels, of an aggregate ton- 
nage of 445 tons and 79 men. These men 
now went to work to discharge the cargo and 
put it on board their vessels. During the , 
23d but little was accomplished, as the sea 
continued so rough throughout the day that 
no vessel could lie alongside of the wreck. 
On the 24th the wind had abated, and the- 
sea had become smooth. The weather now 
remained good, and the sea smooth, through- 
out the whole period of the labors of the sal- 
vors, except a slight squall one afternoon. 
They continued their labors in discharging 
the ship, and placing the cargo on board their- 
vessels, and bringing it to this port, until 
the 9th of May, when the principal salvors- 
abandoned the wreck to- another set of sal- 
vors, who saved the residue of the cargo. 
On the 26th of April the sloop Texas and her 
crew were united with the other salvors,, 
thus increasing the force by another vessel 
and 16 men. The labor of breaking out the 
cargo and of transferring it on board the- 
wrecking vessels was very considerable/ The 
wreck heeled over very much, bringing the 
deck of the lower side several feet under 
water. The hold on the lower side was en- 
tirely full of water, and nearly so in the cen- 
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ter. It was a work of great labor and diffi- 
culty to break out the cargo. It had been 
stowed veiy compactly. The corn in bags 
swelled, thus pressing the cargo more firmly 
together. To facilitate the discharge, the 
beams of the ship were cut asunder, to al- 
low the vessel to open and spread, and thus 
loosen the cargo. The decks were cut away, 
and finally, on the 28th of April, the salvors 
set fire to the wreck, and burned off the deck 
and sides, down to the water's edge, to en- 
able them to get at the cargo. For several 
days previous to burning the deck, the noxious 
gases and impure exhalations arising from 
the wet corn, in a state of fermentation and 
decomposition, sickened and blinded the men 
employed in the hold. Nearly or quite one- 
half of the cargo was saved by diving. In 
short, the entire service seems to have been 
one of some labor and fatigue, particularly 
to the divers, but unattended by any danger, 
except to the health of the divers exposed to 
the impure air in the hold. The general 
management and direction of the business 
of saving the cargo was committed to Captain 
Smith, as the first boarder and principal 
wrecker, by Captain Casey, who, however, 
remained by the wreck, advising, assisting, 
and controlling, as he thought proper. The 
mate, too, remained at the wreck, and kept 
an account of the cargo put on board the sev- 
eral wrecking vessels. 

These are the principal facts connected with 
the saving of this cargo. On the trial of the 
main cause I was disposed to think that more 
time had been consumed in saving the prop- 
erty than was necessary, and that the active 
and prompt energies of the salvors had not 
been so much exerted, as are usual in like 
cases on this, in consequence of dissatisfac- 
tions existing among the salvors themselves 
as to the terms of their agreement to divide 
the salvage to be earned, and in consequence 
of delays arising in making these agreements. 
In a collateral proceeding, too, it is alleged by 
Stiekney that Smith did not labor in good 
faith; that he repeatedly refused to permit 
other men and vessels than those already em- 
ployed to save cargo; and it is suggested 
that, if he had allowed all persons arriving 
at different times at the wreck to save what 
they could, that the cargo would have been 
saved in much less time and in better con- 
dition. A fuller consideration of the whole 
case, a comparison of dates, and careful re- 
flection upon the testimony have satisfied my 
mind that these charges and imputations up- 
on Smith are entirely without foundation in 
truth. I think that he had at all times ves- 
sels and men enough employed to save the 
cargo, in nearly or quite as short a time as 
was practicable, and stood ready at any time 
or moment to employ more, if Captain Casey 
thought it necessary. Smith was the active 
man under Casey, and employed for him all 
the men and vessels Casey desired. The only 
part of Smith's conduct which appears to me 
is at all liable to censure is his hesitation and 



omission to employ and set to work all the 
divers he could procure, without waiting to 
bargain or agree with them as to the amount 
of their compensation. But even on this point 
it is difficult to determine from the testimony 
whether these divers would have gone to 
work without making terms on their part, or 
whether they were very much needed before 
they were actually employed, or whether his 
associates would have been satisfied if they 
had been employed without an understanding 
as to the amount of their compensation. 

But, before proceeding to consider and de- 
cide the question of the amount of salvage 
to be allowed in this ease, it will be well to 
examine and dispose of the petition of Cap- 
tain Stiekney, By so doing we shall have a 
more complete and full view of the whole 
case. It appears from his petition and the 
testimony that he arrived at the wreck on 
the 26th of April, in the Governor Bennet, 
with a crew of 12 men, and found Captain 
Smith in charge of the business of discharging 
the cargo. He applied to Smith for leave to 
go to work, and was refused. He alleges 
that the master of the ship had resigned the 
authority and control to Smith. This allega- 
tion is not proved, but, on the contrary, is 
disproved. He alleges that Smith did not 
labor in good faith; that he loaded but one 
vessel at a time, when several might have 
been loaded; that the cargo might have been 
saved in half the time; that Smith's forces 
did not work nights, when they might have 
done so; that Smith would not permit his 
(Stiekney 's) crew to work at night; and that 
much cargo, of great value, was totally lo§t 
by the refusal of Smith to permit him to labor, 
either by day or night. He alleges that the 
wreck was totally deserted on the 5th of May, 
and that he proceeded to take from it 26 
bales of cotton, 8 barrels of pork, 7 barrels of 
lard, 7 barrels of corn meal, and a lot of rig- 
ging, all of which he has saved and brought 
to this port. He also dived up a bale of cot- 
ton that had fallen overboard and sunk, al- 
though forbidden to do so, which he also 
brought to this port, and he prays salvage up- 
on these articles. 

In regard to several of these allegations and 
charges against Smith, it may be remarked 
that they are matters of opinion merely, and 
are not capable of any direct proof or dis- 
proof. In regard to several others, they are 
disproved. It may be true that Captain Casey 
had resigned the authority or control in the 
business of saving the cargo to Captain Smith. 
Smith acted and labored under Captain Casey. 
Captain Casey permitted Smith to exercise a 
general management and control, to employ 
vessels and men when necessary, to refuse to 
employ others when unnecessary, and, gener- 
ally, to act for him, so long as his acts and 
conduct were satisfactory to Captain Casey. 
It is true that Smith refused to allow Stiek- 
ney's crew to go to work, but at that time 
there were sufficient vessels and men employ- 
ed to save the cargo. Smith's forces did work, 
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in tlie early part of the transaction, several 
nights, and, at a later period, part of the 
nights. Whether any men could have work- 
ed safely or to any advantage in the night, 
at any time after Stickney arrived at the 
wreck, I think very doubtful. After that time 
all the cargo had to be broken out by diving 
under the water, and whether this is a safe 
or prudent operation to be performed in the 
hold of a vessel in the night is, I think, very 
doubtful. I do not think that any cargo was* 
lost by Smith's refusal to permit Stickney's 
crew to work. Much testimony has been tak- 
en upon these allegations of Stickney, and a 
great deal of it has been vague and unsatis- 
factory, and much of it mere matters of opin- 
ion. To recapitulate or comment upon this 
testimony would be tedious and unprofitable. 
It is sufficient to say that the impression made 
upon my mind by all of the testimony on 
both sides is by no means unfavorable to the 
capacity, energy, good faith, and good conduct 
of Captain Smith, as displayed in saving this 
cargo; nor is the testimony unfavorable in 
"any degree to the competency, efficiency, and 
good conduct of Captain Casey and Mr. Hez- 
elwood, his mate. 

Captain Stickney, in his petition, prays sal- 
vage on the bale of cotton dived up and 
saved by him, and on the cotton, pork, lard, 
and meal taken by him from the wreck; 
and the question to be decided is, is he en- 
titled to it? As to the bale of cotton saved 
by diving, it appears that it had fallen over- 
board accidentally, and some one of the 
salvors told Captain Stickney that he might 
have the salvage on it if he would weigh 
and save it He accordingly did so, but be- 
fore and at the time of weighing the bale 
Captain Casey positively forbade his taking 
it, and again, before he had carried it on 
board his vessel, Captain Casey forbade his 
doing it He still persisted in' claiming that 
he had a right to save it, and expressed his 
willingness to abide by the decision of the 
court on the point The reason Captain 
Casey assigned for prohibiting Stickney's 
saving the bale is that he did not wish to 
have the bale separated from the rest of the 
cargo. As to the 26 bales, the pork, lard, 
etc., taken by Stickney from the wreck, he 
alleges that, at the time he commenced tak- 
ing them, the wreck had been totally de- 
serted, and insists, therefore, that he had a 
right to take them. But before he had got 
out more than a very few bales, the other 
salvors returned to the wreck, when they, 
with the mate of the ship, who had now 
been left in charge, forbade his proceeding 
any further in obtaining cargo. It is evi- 
dent, from the character of these transac- 
tions, that Stickney believed that the sunk- 
en bale of cotton had been abandoned at the 
time he weighed it, <and that therefore he 
had a right to do so, and also that he be- 
lieved that the wreck had been abandoned. 
There is no doubt that, if the sunken bale 
or the wreck had been at any time aban- 



(Case No. 18,194) YUCATAN 

doned or deserted, in the proper sense of 
these words, by Captain Casey and the first 
set of salvors, then Stickney, or any other first 
comer or finder, would have the right to take 
possession of the bale and the wreck, and save 
what they could. But the facts are not so. 
As to the sunken bale, it had accidentally 
fallen overboard, the salvors intending at 
their earliest opportunity to weigh and save 
it They had not abandoned it. They were 
there with all the means necessary, and they 
intended to save it Captain Casey had not 
abandoned it, and he forbade Stiekney's in- 
terfering with it Neither had the salvors 
nor Captain Casey abandoned or deserted 
the wreck at the time that he took from it 
the 26 bales of coitvii. the pork, and meal. 
They were but temporarily absent, intending 
to return. They had given up no right to 
save the property. They did almost imme- 
diately return, and continue to work at the 
wreck for several days afterwards. 

Now, there is nothing clearer than that the 
master of a ship wrecked upon the coast re- 
mains and continues the master, with all a 
master's rights, authority, and responsibil- 
ity, as long as a plank of her remains or a 
particle of the cargo can be saved by him. 
He cannot divest himself of the character 
of master, or so delegate his authority but 
that he may at any time resume it; for it is 
an authority conferred upon him by law. 
He has the custody and charge of the prop- 
erty with a special and qualified interest in 
it, and he may make such arrangements as 
he sees fit for saving it. No stranger has 
ordinarily any right to interfere, without his 
consent, under the pretense of saving the 
property. It is possible for extreme cases to 
exist where even a stranger might have the 
right to interfere to save and protect the 
property from destruction for the benefit of 
the owner; as when the captain of a vessel 
should fraudulently undertake to destroy the 
vessel and cargo by setting fire to them, or 
should attempt to run away with them, 
fraudulently intending to convert them to his 
own use, or to engage the vessel in acts of 
piracy. But these are extreme cases, and 
not at all like the one before us. In the 
present case Captain Casey was employed 
with a sufficient force in saving this prop- 
erty, and Stickney had no right to interfere 
with it without his leave and license. But 
suppose Captain Casey had resigned, or dele- 
gated to Captain Smith the management and 
control of the business of saving the cargo 
of the 'Yucatan; or suppose that the wreck t 
had been abandoned by her captain and 
crew, and found as derelict by Smith, or by 
him and his associates, Stickney would not, 
in such case, have any right to interfere 
with Smith's possession of the property, or 
his conduct in saving it without his consent, 
unless in some such extreme cases as I have 
noticed above as applicable to the master. 
Nothing is clearer than that a salvor or set 
of salvors in possession has a lien, — a quali- 
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fled property in the thing; and no other per- 
sons, without his or their consent, can law- 
fully intrude themselves upon that posses- 
sion, or gain a title to be deemed co-salvors. 
The Maria, Edw. Adm. 175; The Henry Ew- 
bank [Case No. 6,376]; Hand v. The Elvira 
[Id. 6,015]. Even the master of a ship him- 
self would not have a right to dispossess a 
salvor without his consent who had earned 
a clear right to salvage by rendering actual 
meritorious service. In short, in every point 
of view in which I am able to consider the 
matter, it appears to me that Stiekney's in- 
terference, under the circumstances, was 
wrongful, and that his petition should con- 
sequeutly be dismissed. 

To return, now, to the question of the 
amount of salvage to be decreed. Upon this 
subject little need be said. The main facts 
of the case have already been stated. The 
number of salvors is unusually large, and 
the services of all of them were needed in 
order to save the cargo as soon as possible 
from its perishing and perilous condition. 
Whatever amount shall be decreed the share 
of each upon a division and distribution will, 
in consequence of their great number, be 
small. The salvors were employed in this 
service in all about 17 days. The amount of 
property saved by them is $41,924.85. A 
large portion of this amount was saved by 
diving. All the circumstances considered, I 
think that 43 per cent, upon the amount saved 
by the larger wrecking vessels is a reasonable 
compensation. It will give to each no great 
reward, but it is as much as, under all the cir- 
cumstances, I think I ought to allow. It is not 
common to allow, in"any cases in this court, 
more than the one moiety of the net value 
of the property saved. In this case, by char- 
ging the residue with the payment of the eosts 
and expenses, the wharfage and storage, etc., 
it will be found that the rate of salvage re- 
ceived will be equal nearly to the one-half 
of the net amount of the proceeds of sales. 
Upon the amount saved by the Robert Henry 
and the small boats a larger rate of salvage 
ought to be allowed. These vessels saved 
small amounts by diving after the wreck had 
been abandoned by the other salvors. As to 
them 60 per cent, of the amount saved ought 
to be allowed. Salvage, eo nomine, cannot 
be allowed for the services rendered by the 
schooner Triton, not because she was a for- 
eign or a transient vessel, but because her 
services were hired by Captain Casey, or 
by Smith acting for him, for the sum of $300. 
I know of no principle which can entitle her 
to any more than the sum agreed upon. If 
Captain Casey permitted or directed Smith, 
as being the principal wrecker, and having 
the chief management under him of the busi- 
ness of saving the cargo, to hire the services 
of this vessel, all the advantages arising from 
such hiring must and do inure to the owners 
of the cargo; and if Casey, or Smith, in 
charge under him, could have hired all the 
vessels employed at the same rate, it would 
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have been his duty to do so, and thereby save 
the expense of salvage to the cargo. The 
sum, however, agreed upon for the hire, 
should be paid, and also the further sum of 
$200 should be paid to Smith and his asso- 
ciates as a compensation for loading the 
Triton. The property saved by Stiekney and 
his crew is not to be included in the amount 
liable for salvage, for the reasons I have 
given. The petition of Casey and others re- 
mains to be considered; but as the subject- 
matter of this petition relates almost entirely 
to the distribution of the salvage and the 
conflicting claims of the different sets of sal- 
vors as among themselves, in which the 
owners of the cargo can have no interest, I 
forbear for the present expressing any opin- 
ion upon it. 
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YUENGLING v. JOHNSON. 

[1 Hughes, 607; i 3 Ban. & A. 99.] 

Circuit Court, E. D. Virginia. Sept. 7, 1877, 

Suit for Infkinqement of Patent— Preliminary 
Injunction— New Combination— Me- 
chanical Equivalents. 

1. Since the passage of the judiciary act of 
June 22d, 1874, and the adoption of the Revised 
Statutes of the United States, the provision of 
the judiciary act of 1793 [1 Stat. 334], requir- 
ing reasonable previous notice of a motion for 
a preliminary injunction to be given, stands re- 
pealed. 

[Cited in Industrial & Min. Guaranty Co. v. 
Electrical Supply Co., 7 C. C. A. 476, 5S 
Fed. 737.] 

2. At the time of granting an order to show 
cause against a motion for a preliminary injunc- 
tion, a United States court or judge may, un- 
der section 718 of the Revised Statutes,, and in 
patent cases, under section 4921, grant an im- 
mediate restraining order to be in force until 
the decision of the motion, for the purpose of 
preventing irreparable injury to complainant. 

3; In respect to interlocutory injunctions, 
United States courts and judges have a larger 
discretion in patent cases than in other cases, 
conferred by section 4921. 

4. In deciding upon applications for interlocu- 
tory injunctions in patent cases, the action of 
the commissioner of patents at Washington 
usually makes a prima facie case for or against 
granting them. 

5. Where a patent is for a peculiar combina- 
tion or arrangement of old devices, and not for 
a new device, the patentee is not entitled to in- 
sist upon mechanical equivalents. 

On bill of injunction [by David G. Yueng- 
ling, Jr., against Fountain D. Johnson] to en- 
join the infringement of a patent right. Mo- 
tion for a rule to show cause against a pre- 
liminary injunction was made on August 8th, 
1877, in the circuit court at Norfolk; and also 
a motion ex parte, without notice, for an im- 
mediate restraining order. Exhibits were fil- 
ed with the bill, consisting of the affidavits of 
experts, and extracts from the records of the 
patent office. The extracts showed that a pat- 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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ent had been refused by a. primary examiner 
to the Moffett register for tallying drinks in 
bar-rooms, as interfering with Fountain's pat- 
ent for an improvement in fare-registers, 188,- 
349; and the extracts also showed that on the 
5th August, a board of examiners of the pat- 
ent office had, on appeal, affirmed the decision 
of the primary examiner. The affidavits show- 
ed that in the opinion of the affiants as ex- 
perts the Moffett register did infringe the 
Fountain register. The bill showed that the 
right of Fountain's patent for the state of Vir- 
ginia had been purchased by and duly assign- 
ed to Y/uengling, the complainant. On the bill 
and exhibits the court gave an order requiring 
the defendant to show cause against the mo- 
tion for a preliminary injunction at Alexan- 
dria, on the 4th September proximo, and also 
an immediate restraining order meantime 
against the making, using, or vending of the 
Moffett register. On the power of the court to 
grant an immediate restraining order on ex 
parte motion without notice, the judge filed 
the following note in the record of the case, 
on the 3d September: 

HUGHES, District Judge. On the 8th of 
August the complainant filed a bill of injunc- 
tion in this court in term at -Norfolk, and 
moved for a temporary injunction in accord- 
ance with the prayer of the bill, and for an 
immediate restraining order. He also filed 
sundry documents and affidavits, making out 
a prima facie case for an injunction. The ob- 
ject was to prevent one Fountain D. Johnson, 
manufacturer of a certain mechanical register 
called the Moffett register, from selling and de- 
livering these instruments, it appearing that 
he was about to deliver a large number of 
them to the auditor of public accounts of Vir- 
ginia, to be distributed by him to retail liquor 
dealers throughout the state for use. The evi- 
dence filed with the bill showed that skilled 
officers of the patent bureau- of the "United 
States had officially decided this Moffett regis- 
ter to be an infringement of a patent, the 
exclusive right to use which was owned by 
the complainant for the state of Virginia; and 
it was plain, if this should prove true, that the 
state was about to embark, in a futile man- 
ner, with an improper instrument, upon a ne"\v 
plan of taxation devised by her legislature, 
to the injury of the rights of the complainant, 
and that this was likely to be done in a few 
days. 

It being apparent to the court that in case 
the pretensions of the claimant were true, the 
injury and confusion resulting would be ir- 
reparable, and that the complainant might 
have no recourse except to the liberality of 
the legislature of the state, an order was en- 
tered by which: 1st. The defendant in the 
bill was required to show cause at Alexan- 
dria, on the 4th instant, why the motion for 
a temporary injunction should not be grant- 
ed. 2d. Restraining the defendant and all oth- 
ers meantime from making, using, or vending 
30 Fed.Oas.— 57 ' 



the said Moffett register; and, 3d. Requir- 
ing the complainant to file a bond in the pen- 
alty of ten thousand dollars to answer any or- 
ders of this court against him in this cause. 

The expediency of this order seemed obvious 
to the court; but it felt at first some doubt of 
its power to grant the temporary restraining 
order, except after reasonable previous notice 
served. Upon a critical examination of the 
condition of the law on the subject, however, 
this doubt was removed, as will appear from 
the following review of the legislation of con- 
gress,— and the order was given: 

Section 5 of the judiciary act of eongress of 
March 3, 1793 (chapter 22, Acts 1793, 1 Stat. 
334, 335), concludes with the words: "Nor 
shall a writ of injunction be granted in any 
case without reasonable previous notice to the 
adverse party, or his attorney, of the time and 
place of moving the same." The greater por- 
tion of the provisions of this act of 1793 were 
incorporated into the Revised Statutes of June 
22d, 1874, c. 12; but the foregoing clause re- 
quiring reasonable previous notice 'to be given 
in all cases of injunction was left out, and 
therefore stands repealed by section 5596 of 
the Revised Statutes. 2 Instead of this provi- 
sion the seventh section of the judiciary act 
of June 1st, 1S72 (chapter 255, 17 Stat. 197), 
was inserted, which is in these words: "When- 
ever notice is given of a motion for an injunc- 
tion out of a circuit or district court, the court 
or judge thereof may, if there appears to be 
danger of irreparable injury from delay, grant 
an order restraining the act sought to be en- 
joined until the decision upon the motion, and 
such order may be granted with or without 
security, in the discretion of the court or 
judge." This act had already been in force 
for two years before the enactment of the 
Revised Statutes, and had virtually not only 
repealed the clause quoted from the judiciary 
act of 1793, but also rendered subordinate to 
its own provisions that part of rule 55, in eq- 
uity requiring previous reasonable notice to 
be given of motions for injunction. While the 
clause of the act of 1793 in question was in 
force there were many decisions of the su- 
preme and circuit courts of the United States 
enforcing it, and these rulings of the courts 
have gone into the digests and text-books in 
use by the bar. But when the law itself fell, 
of course these rulings of the courts and 
teachings of the text-books ceased to be of au- 
thority in contravention of the later law. But 
even before the passage of the judiciary act 
of June 1st, 1872, an act of congress revising, 
digesting, and consolidating all the laws re- 
lating to patent rights was passed July 8th, 
1870 (see 16 Stat 206), and a section enacted 
in it authorizing the courts of the United 

2 The language of section 5596 is: "All acts of 
congress passed prior to said first day of Decem- 
ber, 1S73, any portion of which is embraced in 
any section of said revision, are hereby repealed, 
and the section applicable thereto shall be in 
force in lieu thereof; etc., etc., etc." 
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States to deal with injunctions in patent eases 
in a special manner. This section placed in- 
junctions in patent eases on a different foot- 
ing from other injunctions. In this particular 
class of cases the courts were released from 
the requirement to adhere strictly to the rules 
of practice prescribed by law or rule of court 
in general for the federal courts sitting in eq- 
uity, and the circuit coiirts were "vested with 
power upon bill in equity, filed by any party 
aggrieved, to grant injunctions according to 
the course and principles of courts of equity, 
vo prevent the violation of any right secured 
by patent, on such terms as the court may 
deem reasonable." Thus was authority given 
to grant injunctions in patent cases, not upon 
such limited terms as were at the time re- 
quired by law or rules in equity to be ob- 
served in other cases by the circuit courts of 
the United States sitting in equity, either as 
to notice, security, or other requirement; but 
authority was given to grant them in patent 
eases on such terms as accorded with the 
course and principles of courts of equity in 
general, and as the particular court in which 
the motion was made "might deem reasona- 
ble." This law made injunctions in patent 
eases exceptional, and conferred on United 
States circuit courts an unrestricted discretion 
as to the terms of granting injunctions in 
them. This provision of the law of 1870 has 
been carried into the Revised Statutes, with 
slight literal modifications, and stands now 
the law of the land in the form of section 
4921. Thus, in patent cases, where the emer- 
gency was urgent, the court might grant in- 
junctions without reasonable previous notice, 
before the law of 1872. The passage of the 
judiciary act of June 1st, 1872, has given this 
power in all cases, and now injunctions may 
be granted in any case deemed exigent by 
the eourt, without previous notice, whether it 
be a patent case or not. The terms of the law 
of 1872, section 718, are, that "whenever no- 
tice is given of a motion for an injunction," 
the court or judge, if irreparable injury or de- 
lay be likely to result from delay, may re- 
strain temporarily until the motion can be 
heard. "Whenever" means "at" whatever 
time notice is given, and does not mean "after" 
whatever time. Simultaneously, therefore, 
with the time of giving the rule to show cause 
against the motion, the eourt may grant an 
order restraining the act threatened until the 
decision of the motion. There is no doubt of 
the power under section 718 to instantly re- 
strain in any urgent case. But even if that 
were not so as to injunctions in general, there 
is no possible doubt of the power under sec- 
tion 4&21 to enjoin in patent cases without 
previous notice; a power which, however, 
should always be exercised with great cau- 
tion. 

The motion for a preliminary injunction was 
heard at Alexandria on the 4th of September, 
and was for three days quite elaborately ar- 
gued by counsel. 



John B. Young and Hill & Ellsworth, for 
complainants. 

TV. W. Crump, Daniel A. Grimsley, and 
James G. Field, Atty. Gen. Va. (then recently 
appointed to succeed the late R. T. Daniel, 
deceased), for defendant. 

The order to show cause had required the 
defendant to file his answer to the bill and 
sustaining affidavits by the 2Sth of August, 
which had been substantially done. On the 
first day of the argument, defendant's coun- 
sel produced in court a patent for the Moffett 
register just issued to Moffett & Deane by 
the commissioner of patents. At the conclu- 
sion of the argument, the court rendered the 
following decision: 

HUGHES, District Judge. Most of the 
questions which have been argued at bar 
Will be more properly considered at the final 
hearing of this cause, and must be adjourned 
until that time. The motion is now heard 
after three weeks' notice, on bill, answer, and 
affidavits. The court will consider now only 
such questions as necessarily bear upon the 
motion for a preliminary injunction. It must 
endeavor as far as practicable to avoid com- 
mitting or concluding itself on every ques- 
tion which will arise at the final hearing upon 
evidence regularly taken. The question now 
to be determined is; whether the complainant 
is entitled to a preliminary injunction. As 
his right to the exclusive use of the Fountain 
patent in Virginia may be assumed as unde- 
niable, the principal 'inquiry for the eourt is 
whether the Moffett register is an infringe- 
ment of it. Even that question is not now 
to be finally decided, and the court ought not 
and is not bound to commit itself finally upon 
it. 

The fact of infringement is denied, and the 
point to be now determined is whether the 
fact is prima facie made to appear with such 
certainty as to justify the court in granting 
a preliminary injunction against the use of 
the instrument pendente lite. The prima 
facie aspect of the ease has been reversed 
since the 8th of August, when the temporary 
restraining order was granted. Then the ac- 
tion of the patent bureau had been such as 
to make, in the opinion of the court, a prima 
facie case for the complainant. Now the 
case in that particular is changed. The ac- 
tion of the patent bureau is such as to make a 
prima facie ease for the defendant; for the 
commissioner of patents, whose action is final 
in that bureau, has reversed the judgment of 
his inferior officers, and virtually pronounced 
that the Moffett register is not an infringe- 
ment of the Fotmtain register, by issuing a 
patent to Moffett & Deane for their invention 
as new. It is true that the issuing of pat- 
ents is not conclusive upon the courts. Pat- 
ents are subject to review by the courts. 
Suits in a very large proportion of patent 
cases are but means of appeal to the courts 
from the action of the patent office. Yet 
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while this is so, that action must always carry 
great weight with the courts. It is always 
very strongly persuasive with them. Pat- 
ents are the results generally of contests be- 
tween accomplished experts, and after such 
contests of the matured judgment of officers 
selected and appointed by the president for 
their extraordinary competency and skill, I 
think it is hardly going too far to say, fol- 
lowing Mr. Justice Grier, in Goodyear v. 
Dunbar [Case No. 5,570], that the action of 
the patent office is sufficient to make such a 
prima facie case as to justify the action of a 
court on 'almost any motion for a preliminary 
injunction. If, indeed, in any case the gen- 
eral unanimous testimony of experts united 
in condemning the action of the patent office, 
in such case a court might well hesitate to 
treat that action as constituting a prima facie 
case .for or against a preliminary injunction. 
But when, as in the present case, the weight 
of expert testimony is nearly evenly balanced, 
a court may safely presume that the action 
of the patent office, taken after a sharp con- 
test between patent lawyers and experts, is 
prima facie correct On this ground alone 
I think I would be justified in refusing a pre- 
liminary injunction in the present case. But 
as a court is not at liberty to surrender it- 
self to an unquestioning reliance upon the 
decision of another tribunal, when the duty 
and responsibility are upon itself to act upon 
its own convictions, I will state briefly the 
view of the facts of the case by which I am 
Jed to concur, for the present, in the judg- 
ment of the commissioner of patents. 

The patent of Fountain is not for the in- 
vention of the mechanical devices used in 
making up his instrument, or of any of them. 
These are all old and in familiar use by the 
public. Fountain's patent is only for a par- 
ticular combination and arrangement of these 
old and well-known devices in a manner to 
serve a particular purpose. Moffett & Deane's 
patent is of the same character. They em- 
ploy old and well-known devices also; and 
their patent is for a particular arrangement 
and combination of these devices in a man- 
ner to serve a particular purpose other than 
that at the Fountain register. And it is a 
fact, obvious from an inspection of the two 
instruments, that the devices employed in 
one instrument are not identical with those 
employed in the other; and that the arrange- 
ment and combination of the respective de- 
vices made use of in each are different 
Fountain claims the Invention of the worm 
meshing into a cogwheel to impart motion to 
the indexes. Moffett & Deane use no worm. 
The striking apparatus of , the two instru- 
ments are different Fountain has a single 
spring attached to the hammer, without any 
means of withdrawing the hammer instantly 
from the bell. Moffett & Deane have two 
springs, one to throw the hammer against 
the bell, and another to instantly withdraw it. 
Moffett & Deane use a pinion to drive the 
registering apparatus; Fountain uses no pin- 



ion. Fountain's instrument is portable, and 
contrived especially for the purpose of reg- 
istering fares taken on public conveyances; 
while Moffett & Deane's is intended to be sta- 
tionary, and is contrived for the purpose of 
tallying drinks taken" in a bar-room. Foun- 
tain, in his specifications, claims that "his 
invention is an improvement in fare-regis- 
ters," "adapted to be carried in the hand," 
consisting in an "arrangement and combina- 
tion of parts whereby full and half fares are 
registered, and an alarm sounded as rapidly 
as collected by the conductors," having "on 
its face one dial and two separate hands." 
In his specifications he speaks of his instru- 
. ment as nothing more than a fare-register; 
and in alluding to devices for registering 
hundreds, thousands, and ten thousands, he 
expressly declares that these "form no part" 
of his instrument, thus indicating that his 
instrument was intended only for a fare-reg- 
ister. These latter devices are essential parts 
of Moffett & Deane's register. Moffett & 
Deane's organization and combination of old 
devices is also for a special purpose, and that- 
purpose one which was not contemplated by 
Fountain, and for which Fountain's contriv- 
ance could not be used conveniently with- 
out material alteration. I think the doctrine 
of Mr. Justice Clifford and Judge Clarke in 
Crompton v. Belknap Mills [Case No. 3,406], 
is a sound one; that when the patent is for 
a peculiar combination of old devices the 
patentee cannot insist upon mechanical equiv- 
alents. 

In general mechanics, the pinion may be 
the equivalent of the worm; but when one 
invention claimed is a combination of devices 
including the worm, another invention of a 
combination including the pinion differs from 
it in the very fact of using the pinion. It 
would be almost absurd "to hold that a patent 
for a particular manner of using the worm 
would be infringed by a patent for a partic- 
ular manner of using the pinion. We are 
taught at school that the lever, the windlass, 
and the pulley are all one and the same in 
the -mechanical principle involved; yet a 
combination of several devices, of which a 
pulley should be one, might not, in fact, even 
remotely resemble a combination in which a 
lever or a windlass should be used. I think 
it is a just ruling of the courts that mechan- 
ical equivalents cannot be insisted upon in 
inventions which consist of the mere arrange- 
ment of old devices. The same seems to me 
to be the case with regard to the purpose for 
which a combination is invented. The in- 
vention of a new device is in general pat- 
entable without reference to the object it is 
designed to accomplish, and is good against 
any subsequent invention of the same device 
designed for any other object But it seems 
to me that this is not necessarily the case 
where the invention is merely of a combina- 
tion of old devices. In such inventions the 
purpose aimed at, the form of the structure, 
its portableness or non-portableness, whether 
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it is used as a fixture or carried in the hand; 
—are elements which, though any one of 
them might not determine its character with 
reference to another invention of a combina- 
tion of devices, yet all, together, might unite 
to constitute a different instrument. I re- 
peat, however, that I do not wish to he con- 
sidered as concluding myself or the court in 
its decision at the final hearing. It is suffi- 
cient for me to say that the complainant has 
not made a prima facie case so strongly in 
his favor as to warrant the court in awarding 
a preliminary injunction; and the motion is 
therefore denied. The order denying the 
motion will also dissolve the temporary re- 
straining order which was granted on the 8th 
of August, and put the defendant under bond 
to account for the number of instruments 
manufactured by him and his receipts from 
their sale. The bond of the defendant must 
also be given with reference to the great 
number of suits which complainant may be 
obliged to bring in the event of a decree in 
his favor at the final hearing. 

In accordance with this opinion bond was 
required of the defendant in the penalty of 
$20,000, conditioned as indicated. The case 
was continued for final hearing at Richmond 
to the 17th day of October, during the fall 
term of the circuit court. 



Case No. 18,196. 

YZNAGA et al. v. PEASLEB. 

[1 Cliff. 493.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1860. 

Duties on Im pouts — Appraisement by Samples 
— Waiver of Objections. 

1. Where sugar imported into the United 
States is appraised by samples which were 
drawn from the packages by the person called 
the sampler, and were delivered by him to the 
local appraisers, and the examination was made 
by them without having seen the packages, held, 
in the absence of any objection by the import- 
ers as to the manner of drawing the samples, or 
to their identification, that it was a substan- 
tial compliance with the requirements of the 
act of congress authorizing the appraisal in such 
a case to be made by samples. 

2. And where, upon appeal to merchant ap- 
praisers, the samples were, after the decision of 
the local appraisers, placed in the depository in 
the appraisers' department, and were there kept 
until the meeting of the merchant appraisers, 
and were then produced by one of the local ap- 
praisers, and no objection as to the identity of 
the samples being then made by the importers, 
held, that all objections which might have been 
taken at the appeal were waived by the import- 
ers. 

3. If the samples are fairly selected from one 
in ten of the packages, and are fully identified, 
it is of no importance whether they were drawn 
from the packages by the appraisers themselves 
or by the official sampler of the appraisers' de- 
partment. 

[Cited in brief in Re Rosenwald. 59 Fed. 766.] 

i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



This was an action of assumpsit brought 
by the plaintiffs [Antonio Yznaga and oth- 
ers] as importers of foreign merchandise, 
against the defendant [Charles H. Peaslee] 
as collector of the port of Boston, to recover 
back an alleged excess of duties which they 
had previously paid on an importation from 
Trinidad, of two hundred hogsheads of Mus- 
covado sugars. The goods were entered at 
the custom-house at Boston for warehousing 
at thepublic stores, October 2S,1S33. Certain 
additions were made to the. invoice value by 
the importers at the time of the entry, so 
that the entry value amounted to seven thou- 
sand seven hundred and fourteen dollars. To 
this amount the local appraisers added six 
hundred and ninety-six dollars and twenty- 
three cents. The importers appealed to mer- 
chant appraisers, but they returned the same 
sum, making the dutiable value of the im- 
portation eight thousand four hundred and 
ten dollars and twenty-three cents. Duties 
were accordingly calculated on that basis, 
and the appraised value exceeding by ten 
per cent, the value declared in the entry, a 
duty of twenty per cent, in addition to the 
duties otherwise imposed by law was levied 
and claimed by the collector. The local ap- 
praisers reported December 23, 1853; and the 
merchant appraisers, January, 1854. On the 
2d and 3d of February the goods were with- 
drawn from the warehouse and the duties 
paid under protest. None of the hogsheads 
containing the sugars were actually exam- 
ined l>y the local appraisers, nor were the 
sugars at any time seen by the merchant 
appraisers. The appraisement was made by 
both upon samples drawn out by the exam- 
iner of sugars, liquors, and cigars in the 
appraisers' department. His duties, as he 
stated, were to sample goods, and carry the 
samples to the office of the local appraisers. 
He is called the sampler, holding no com- 
mission, but usually selected by the local ap- 
praisers, and approved by the secretary of 
the treasury. Samples are drawn from one 
in ten of the packages; but where all the 
packages bear the same mark, indicating 
them to be all of the same description, one 
sample, containing a small quantity of the 
importation, from one in ten of the pack- 
ages, is usually regarded as sufficient to en- 
able the appraisers to perform their duties 
according to law. Such samples, when prop- 
erly prepared, are put into secure wrappers, 
marked with the number of the manifest, 
together with the marks of the packages 
from which they were selected, and other 
marks to secure their identification. When 
thus prepared, the samples are placed in a 
depository designated for the purpose, and 
there kept until examined by the local ap- 
praisers. In ease appeal to merchant ap- 
praisers is taken, the samples are kept in 
the same depository until examined by them. 
Objection in this case was made that the 
samples were not properly drawn, and also 
that they were not satisfactorily identified 
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with the sugars in question. The jury gave 
a verdict for the defendant, subject to ques- 
tions of law that arose at the trial. 

B. F. Hallett, for plaintiffs. 

The merchant appraisers cannot delegate 
any part of their powers an'd duty of exam- 
ining one in ten of the packages, or samples 
of one in ten, to any other person. The im- 
porter, on his appeal, is entitled to the judg- 
ment of the merchant appraisers, based upon 
their knowledge of the true value of the 
merchandise. Bartlett v. Kane, 1G How. [57 
U. SJ 263-272; Rankin v. Hoyt, 4 How. [45 
U. SJ. 335; Tappan v. U. S. [Case No. 13,- 
749] . That the merchant appraisers should 
give their decision upon the mere exhibition 
of supposed samples, without it being con- 
clusively known to them that they are gen- 
uine and fair samples, is imposing a risk 
upon the importer, against which the law 
expressly protects him. 5 Stat. 563, §§ 16, 
17, 21; Greely's Adm'r v. Burgess, 18 How. 
[59 U. SJ 415, 416; 4 Stat. 410; 3 Stat 375, 
§ 16. If the merchandise be such as is 
bought and sold by sample, the appraise- 
ment may be made by samples, due care 
being taken that "they are fairly selected 
from the packages, designated on the in- 
voice by the collector, and identified as such. 
Treas. Reg. 1857, 321. The "due care" ap- 
plies to the appraisers, who must have the 
knowledge personally. Greely v. Thompson, 
10 How. [51 U. SJ 225. The act of the ap- 
praisers was in the nature of a judicial act. 

0. L. Woodbury, for defendant. 

As to the duty of appraisers. 3 Stat. 735; 
5 Stat. 563. Sampler. 4 Stat. 411. And the 
clerks and all other persons employed in the 
appraisers' office shall be appointed by the 
principal appraisers, and the number and 
compensation fixed by the secretary of the 
treasury. Treas. Reg. 1857, 277. What ex- 
amination of goods necessary. Sampson v. 
Peaslee, 20 How. [61 U. SJ 580; Burgess v. 
Converse [Case No. 2,154], The sampler, as 
clerk, has a substantial duty to perform, 
and as an officer of the United States his du- 
ties are described in his oath. The drawing 
of samples is a ministerial act, not requiring 
judicial discretion. Barry v. Arnaud, 2 
Perry & D. 646. It is a general principle 
that a ministerial officer cannot appoint a 
deputy. Broom, Leg. Max. 666; Cooper v. 
Coates, 5 Man. & G. 98; Midhurst v. Waite, 
3 Burrows, 1260. Where no discretion or 
judgment are required. Rex v. Lenthal,*3 
Mod. 130. Ministerial act with discretion in- 
volved. Parker v. Kett, 1 Salk. 96. There 
is no imperative statute rendering a personal 
inspection necessary. Dwar. St. 606-611; 
Cooper v. Coates, 5 Man. & G. 93; Midhurst 
v. Waite, 3 Burrows, 1260. 

CLIFFORD, Circuit Justice. Mere matters 
if fact, it must be understood, were settled 



by the verdict, and the finding of the jury will 
not be revised by the court in a proceeding 
like the present. 

Evidence was introduced by the defendant, 
showing that the goods constituting the im- 
portation were of the class bought and sold 
by samples, but there was considerable con- 
trariety in the testimony as to the manner in 
which the samples were usually drawn in such 
sales. Both parties examined the sampler as 
to the manner in which the samples in this 
ease were drawn, and he admitted that his 
recollection of the particular transaction was 
not very distinct. Taken as a whole, how- 
ever, his testimony shows, to the satisfaction 
of the court, that he went to the vessel, or to 
the place where the vessel was discharged, 
and drew the samples in the usual and regu- 
lar way, according to the course of business at 
the custom-house and the practice of the port. 
Two samples, at least, were exhibited to the 
appraisers on the appeal, and, from the marks 
found upon the wrappers recognized by the 
sampler, there can be no doubt that they were 
the identical samples drawn from the sugars 
in question, and used by the local appraisers. 
Notice was given by the attorney of the plain- 
tiffs of the time and place designated for the 
hearing of the appeal, and he testifies that 
he was present with the merchant appraisers. 
When the samples were exhibited, he inquired 
what evidence there was of their identity, or 
that they had been properly taken, and he 
states in substance and effect that he received 
no answer to his inquiries; but he made no 
objection to an examination by samples, and 
by his silence acquiesced in the proceedings, 
remaining at the public store until he ascer- 
tained that the goods had been advanced. Cer- 
tain propositions of fact involving the identity 
of the samples and the fairness of their selec- 
tion are also submitted by the plaintiffs, 
which, in the view taken of the case, need 
not be further noticed, as they are sufficient- 
ly answered by what has already been re- 
marked. Suffice it to say, without entering 
more into detail, that all those propositions are 
substantially negatived by the jury, and in 
the view of the court were fully disproved by 
the evidence. With these remarks we come 
to the examination of the legal questions pre- 
sented in the case, which are involved in 
greater difficulty, and will require more care- , 
ful consideration. Appraisement by samples 
is conceded to be lawful where the goods im- 
ported are such as by commercial usage are 
bought and sold in that manner in the market, 
provided due care be taken that the samples 
are properly and fairly selected from one in 
ten of the packages as designated on the in- 
voice, and provided the samples when exhibit- 
ed to the appraisers and examined by them be 
fully identified as the ones selected for the 
purpose. But the plaintiffs deny that the ap- 
praisers can lawfully delegate their power and 
duty to another person to select the samples 
from packages designated on the invoice by 
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the collector, or, in other words, they insist 
that to allow the samples to be selected by a 
sampler, as in this case, is imposing upon the 
importer a risk and uncertainty wholly unau- 
thorized by law. Collectors are required to 
designate on the invoice at least one package 
of every invoice, and one package at least of 
every ten packages of imported goods, wares, 
and merchandise, and order the same to the 
public store to be opened, examined, and ap- 
praised. 5 Stat. 565; Treas. Reg. p. 182. 
Bulky articles, however, are seldom or never 
sent to the public store; and in respect to such 
importations the regulations provide that the 
collector "will direct their examination on the 
wharf, or other safe and suitable place, to be 
designated by him for that purpose." Recur- 
ring to those regulations, it will be seen that 
they also provide that, "if the merchandise be 
such as by commercial usage are bought and 
sold by samples, or where by sueh usage the 
character and quality of the merchandise are 
so determined, the appraisement may in such 
case be made by samples, due care being taken 
that they are properly and fairly selected from 
the packages designated on the invoice, and 
identified as such samples." Usage has sanc- 
tioned this mode of appraisement as consti- 
tuting a compliance with the requirements of 
law, and it is now too late to question its cor- 
rectness in the cases provided for in the treas- 
ury regulations. Those regulations were fram- 
ed to enable the officers of the customs to per- 
form their duties in the collection of the 
revenue; and it is difficult to see, where the 
importation consists of such goods as liquors, 
sugars, and the like, in what other satisfac- 
tory mode the appraisement could be effected. 
Such considerations undoubtedly induced the 
department to adopt the regulations, and in- 
asmuch as it comports with a reasonable con- 
struction of the act of congress, it may well 
be sustained. Samplers, it seems, are appoint- 
ed under the sixth section of the act of the 
28th of May, 1830, which, among other things, 
provides that the clerks and all other persons 
employed in the appraisers' office shall be ap- 
pointed by the principal appraiser, and their 
number and compensation limited and fixed 
by the secretary of the treasury. 4 Stat. 411. 
And by the ninth section of the act of the 
30th of July, 1846, all clerks employed by the 
appraiser are required to take and subscribe 
an oath or affirmation faithfully and diligently 
ro perform their duties, and to use their best 
endeavors to prevent and detect frauds upon 
the revenue. 9 Stat 44. Inspectors in charge 
of the sample office are required by the regula- 
tions of the treasury to make daily reports 
to the store-keeper, stating what goods have 
been received and delivered in samples, and 
what have been transferred to the appraisers' 
store as merchandise for appraisement; and 
the regulations also provide that all labor in 
the receipt and delivery of samples shall be 
under the charge of the store-keeper at the ap- 
praisers' store; and for the faithful and 



prompt examination of sample packages, the 
appraisers are required to designate some com- 
petent officer connected with their department, 
to visit the sample office daily to superintend 
and aid in the examination of the packages. 
Pursuant to these various regulations, the 
samples in this case were drawn by the per- 
son designated as the sampler in the apprais- 
ers' office, and were by him duly marked and 
delivered to the local appraisers. Examination 
of the samples was made by them on the 23d 
of December, 1853; and they having marked 
up the goods, and' the importer having ap- 
pealed, the samples were placed in the de- 
pository in the appraisers' department, and 
there kept until the meeting of the merchant 
appraisers, when the samples were again pro- 
duced by one of the local appraisers. 

No objection is made to the proceedings be- 
fore the local appraisers, and indeed none 
could be successfully urged, if the action of 
the merchant appraisers on appeal was cor- 
rect. Burgess v. Converse [Case No. 2,154]. 
Some of the remarks of the judge in that case 
would seem to indicate that samples not drawn 
by the appraisers themselves could not in any 
' ease be allowed, but the conclusion of the opin- 
ion entirely negatives that view of the law, 
because the judge submitted the question to 
the jury, whether the examination actually 
made was in substance and effect equivalent 
to an examination of at least one package in 
ten of the goods constituting the importation. 
Examination had been made in that case by 
samples not selected by the appraisers, and 
the jury, under that instruction from the court, 
returned their verdict for the plaintiff, affirm- 
ing that the examination made was not in sub- 
stance and effect equivalent to the described 
examination of the packages. Error was 
brought by the defendant, but the supreme 
court approved the charge of the circuit judge. 
Greeley's Adm'r v. Burgess, 18 How. [59 U. S.J 
416. Those eases, however, do not decide that 
a lawful examination and appraisement may 
not be made by samples where the samples 
are properly and fairly selected and fully iden- 
tified, according to the regulations of the treas- 
ury department. On the contrary, the opinions 
in both cases impliedly admit that the ap- 
praisement, under some circumstances, may 
be made in that way, especially if it appear 
that the examination made was in substance 
and effect equivalent to an actual examination 
of the packages. Exceptions were taken to the 
examination of the packages in Sampson v. 
Peaslee, 20 How. [61 IT. S.] 571, upon the 
ground that it was incomplete and insufficient; 
but the court held that where the examination 
is sueh as is usually made in buying and selling 
the articles, and was satisfactory to the ap- 
praisers? it was not open to the importer to 
show that it was insufficient. Nothing is want- 
ing in this case to give full efficacy to the ac- 
tion of the appraisers, if in any case the ex- 
amination may be made by samples, except 
that the samples were selected by the sampler 
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in the appraisers' department, and not by the 
appraisers themselves, as explained in the 
statement of the case. But due notice of the 
time and place appointed for the hearing of the 
appeal was given to the attorney of the plain- 
tiffs, and the evidence shows that he was pres- 
ent at the examination for the purpose of pro- 
tecting their interests. Inquiry was made by 
him what evidence there was of the identity 
of the samples, or that they had been properly 
selected, but he did not object upon the ground 
that the samples had been selected by the of- 
ficial sampler of the appraisers' department, 
and not by the appraisers; and, under the cir- 
cumstances, he must be understood as having 
waived all objections respecting the samples, 
except such as are impliedly involved in his 
inquiries. Those inquiries had respect to the 
identity of the parcels exhibited and to the 
manner of the selection, and not to the person 
or persons by whom it was made. Both of 
those objections, even assuming that they were 
not subsequently waived, are fully overcome 
by the evidence. Considering the marks upon 
the wrappers, all question about the identity 
of the parcels is wholly removed, and the tes- 
timony of the sampler is entirely satisfactory 
to the point that the samples were selected in 
the regular and usual way. Giving all due 
latitude of construction to the inquiries made 
by the attorney, it is not possible to infer 
from his conduct that he intended to make 
any other objections to the samples than 
those already considered; and if not, then 
the conclusion under the circumstances must 
be, that all others within his knowledge were 
waived. Present as he was with the apprais- 
ers, he knew the samples were not taken by 
them; and, what is more, he was present 
when the local appraiser produced the sam- 
ples from the depository in the appraisers' de- 
partment; and being well acquainted with 
the course of business in the ofiice, he must 
have known by whom they were selected, as 
the evidence shows there was but one sam- 
pler in the department Strong doubts are 
entertained whether there is any validity in 
the objection, even if it were open to the 
plaintiffs, but it is not necessary to decide it 
in order to dispose of the case. No one sug- 
gests that casks of sugars or liquors should 
be broken by the appraisers; and if not, then, 
practically speaking, it is clear that the ap- 
praisement must be by samples, to be select- 
ed for the purpose. Assuming that samples 
are to be used, it cannot be* very material to 
the importer whether they are actually drawn 
from the casks by the appraisers themselves 
or the official sampler of the appraisers' de- 
partment, provided they are properly and 
fairly selected and fully identified. Samplers 
are appointed on account of their peculiar 
qualifications for the duties incident to the 
employment, and it is not perceived that they 
are any more likely to make mistakes than 
appraisers. In view of the whole case, I am 
of the opinion that there was no error at the 



trial, and, according to the agreement of the 
parties, there must be judgment on the ver- 
dict 



Case No, 18,197. 

YZNAGA et al. v. KEDFIELD. 

[4 Blatchf. 469; i 17 Leg. Int. 357.] 

Circuit Court, S. D. New York.- Oct. 29, 1860. 

Duties on Imports— Undervaluation. 

1. Where a valuation of molasses in casks, in 
an invoice, is correct, but the quantity stated 
in the invoice is less than the actual quantity 
found on gauging, the case is not one for the im- 
position of a penalty for undervaluation, under 
section 8 of the act of July 30, 1846 (9 Stat 43). 

2. "Where an invoice of molasses in casks does 
not specify the number of gallons, the case is 
one of undervaluation, and the penalty may 
properly he imposed. 

This was an action [by Antonio Yznaga 
and others] against [Heman J. Kedfiehl] 
the collector of the port of New York to re- 
cover back a penalty of twenty per cent, 
imposed, for undervaluation, upon a cargo 
of molasses and sugar, imported from Cuba 
into that port. 

Almon W. Griswold, for plaintiffs. 
Benjamin F. Dunning, Asst Dist. Atty., 
for defendant 

NELSON, Circuit Justice. Upon gauging 
some of the casks in this case, a greater 
number of gallons of molasses was found in 
them than was mentioned in the invoice, so 
that an excess was reported by the gauger 
and appraisers. The valuation of the arti- 
cle in the invoice was correct, but the quan- 
tity stated in the invoice was less than the 
quantity found in the casks. The case did 
not fall within the Sth section of the act of 
July 30, 1846 (9 Stat 43). That section is 
confined to the enhancement by the apprais- 
ers of the value of the goods in the foreign 
market -at the time of exportation, to the 
amount -of ten per cent above the invoice 
value. The increase of the quantity is oth- 
erwise provided for. In this instance, the 
gauging corrected the error. The applica- 
tion of the penalty must not be extended by 
a strained construction. I think that the 
plaintiff is entitled to recover back the §520, 
with interest from the time it was paid. 

As to the other casks, in respect to which 
the dumber of gallons contained in them 
was not specified in the invoice, the penalty 
was properly imposed. The case was one 
strictly of undervaluation, not of excess of 
quantity found by the gauger or appraisers. 
The general understanding, that a hogshead 
contains one hundred and ten gallons, when 
the quantity is not stated, is too indefinite to 
be relied on to change the result of this con- 
struction. 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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Case M"o. 18,198. 

ZAHM v. FRY et al. 

[9 N. B. R. 546; i 10 Phila. 243; 31 Leg. Int. 
197; 21 Pittsb. Leg. J. 155.] 

Circuit Court, W. D. Pennsylvania. May 11, 
1874. 

Bankrupt Act — Illegal Preference— Purchaser 
under Voidable Judgment. 

1. Wilson v. City Bank of St. Paul [17 Wall. 
(84 U. S.) 473], examined, and held not to cover 
a case where the debtor does the least act 
whereby the preference is facilitated: as where 
the judgment was entered upon his warrant of 
attorney to confess. 

2. A purchaser at sheriff sale, after proceed- 
ings commenced in bankruptcy, where the levy 
was made prior thereto, will acquire a good title 
notwithstanding that the judgments under 
which the sale took place are afterwards de- 
clared void as in fraud of the act. 

3. Judgments whereby a creditor of an in- 
solvent obtains an illegal preference are void- 
able but not void per se. 

[Appeal from the district court of the Unit- 
ed States for the Western district of Penn- 
sylvania.] 

In 1867, Albert G. Pry, George Duerr, and 
Wm. Holzner, came from York county, Pa., 
to Cambria county, for the apparent purpose 
of manufacturing and selling lumber. Hav- 
ing about fifteen hundred dollars capital, 
they purchased a small tract of land with a 
steam saw mill thereon, situate in Susque- 
hanna township, for the sum of three thou- 
sand dollars; paid a small part thereon, and 
gave their obligations for the balance, pay- 
able in one, two or three years. They im- 
mediately bought teams and the necessary 
materials, largely upon credit, and com- 
menced the business of manufacturing and 
selling lumber in the firm name of Fry, 
Duerr & Co. A. G. Fry, the senior partner, 
in the spring or summer of 1869 opened a 
store consisting of a general assortment of 
merchandise in Ebensburg in his own name, 
the goods being bought principally, if not 
altogether, upon 'credit In the spring of 
1870, they quit manufacturing lumber in 
Susquehanna township, and commenced to 
erect a new steam saw mill in Cambria 
township, about three miles south of Ebens- 
burg, at an expense estimated by the wit- 
nesses examined at from five thousand to 
ten thousand dollars, and which was about 
completed when they failed on the 18th Au- 
gust, 1870: During the whole time they 
were in business, they were much embar- 
rassed, and in constant difficulty with their 
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creditors; but especially during the last six 
months or more prior to the time of their 
failure, they were generally reputed to be 
in a failing or insolvent condition. On the 
4th of August, 1870, the judgment in favor 
of respondent Edward Roberts for one thou- 
sand and fourteen dollars and nineteen cents 
was entered; and -on the 18th of the same 
month, judgments were also entered in fa- 
vor of Edward Roberts, R. h, Johnston, 
Johnston & Scanlan, Shoemaker & Oatman, 
W. H. Sechler, John A. Blair, John Wam- 
baugh, Snyder, Harris, Bassett & Co., Sam- 
uel A. Fry, for five thousand two hundred 
and twenty-eight dollars and thirty-three 
cents, John R. & A. Murdock, James Hill 
& Co., Samuel A. Fry for one thousand one 
hundred and seven dollars and seventy-five 
cents, all upon warrants of attorney, except- 
ing the first one named in favor of Samuel 
A. Fry, which was entered by the prothon- 
otary upon paper filed, signed by the de- 
fendant. -The judgment in favor of James 
Hill & Co. was entered early in the fore- 
noon of the 18th August, 1870, on a warrant 
of attorney of that date, for one thousand two 
hundred and ninety-four dollars, and was 
due the next day. It was publicly reported 
that an execution would be issued on this 
judgment as soon as due. The contesting 
respondents, Samuel A. Fry, Edward Rob- 
erts, Johnston & Scanlan, R. L. Johnston, 
John A. Blair, and John R. & A. Murdock, 
had actual knowledge or notice of the entry 
of the judgment in favor of James Hill & Co. 
on the morning of the 18th August, 1870, ei- 
ther by themselves or through their author- 
ized attorney, as well as of the previously em- 
barrassed condition of Fry, and Fry, Duerr 
& Co., and in order to obtain priority imme- 
diately commenced to enter judgments upon 
the warrants of attorney held by them, and 
to issue executions thereon. Other judg- 
ments were subsequently entered upon war- 
rants of attorney and executions issued. 
These executions were levied upon the per- 
sonal property of A. G. Fry, and Fry, Duerr 
& Co.; the store closed, mill stopped, and 
their business entirely suspended and bro- 
ken up. On the 18th of August, 1870, A. G. 
Fry assigned to John N. Evans, his clerk in 
the store, book accounts against persons who 
had bought goods on credit in the store to 
the amount of eight hundred and sixty-seven 
dollars and fifteen cents, for the alleged pur- 
pose of paying the salary then due him; 
and four days afterwards transferred to the 
respondent, John A. Weiser, all the balance 
of the accounts in the store, by a transfer 
under his hand and seal endorsed upon the 
fly leaf of the ledger, for the purpose of se- 
curing the payment of two thousand five 
hundred dollars, alleged in the transfer to 



£30 Fed. Cas. page 905] 



(Case No. 18,198) ZAHM 



.be due said Weiser. John N. Evans col- 
lected the accounts assigned to him, and 
.John N. Weiser, by his counsel, Johnston & 
Scanlan, a part assigned to Weiser, before 
tlie appointment of the assignee. 

S. Ewart & Co., and other open account 
■creditors filed a petition in bankruptcy 
against A. G. Fry on the 7th September, 
1870, at 11 o'clock a. m., and George Hunt- 
ley filed a petition • against Fit. Duerr & 
Co., on the same day, at 3 o'clock p. m., on 
which adjudications in bankruptcy were 
made, and the complainant subsequently 
•elected assignee. 

The complainant filed the present bill in 
the district court on the 8th August, 1872, 
for the purpose of setting aside the transfers 
of the book accounts, and the judgments 
-confessed, and executions issued thereon in 
the common pleas of Cambria county, in vio- 
lation of the bankrupt act, to liquidate liens, 
.and to recover the assets of the estate. Af t- 
■er the bill was served, all the respondents 
named in it, compromised, on the 2Sth of 
October, 1872, by a decree entered setting 
-aside the preferences obtained in their fa- 
vor, excepting Samuel A. Fry, John A. 
Weiser, Edward Roberts, R. L. Johnston, 
Johnston & Scanlan, John A. Blair, and 
John K. & A. Murdock, who filed answers, 
.and the case proceeded as to them. The sub- 
poena was not served on Lawrence Smith 
and John Ludwig, who were notf'found with- 
in the district; and the bill was taken pro 
confesso against John N. Evans for want 
of appearance. On the 7th September, 1870, 
.judgment was entered in favor of E. B„ 
Camp, execution issued, and on the 19th 
of November, 1870, levied upon the steam 
saw mill in Susquehanna township, includ- 
ing two small pieces of land; the piece with 
the mill on it was on the Sth of March, 1871, 
.sold to respondent Thomas H. Cresswell, 
who afterwards moved the mill away, and 
-converted it to his own use; the other piece 
was sold to respondent Henry Hopple. The 
Judgment and execution of E. B. Camp, on 
which "these sales were .made, was also set 
aside by the decree of the 28th October, 

1872. On the 26th September, 1S72, the 
complainant, with leave of the court, filed 
an amendment making respondents Thomas 
H. Cresswell, Susan Keith and Henry Hop- 
ple parties, alleging that the levy 'and sale 
-after petitions in bankruptcy filed, were void 
and conferred no title upon the purchasers. 
Afterwards the case was compromised as to 
Henry Hopple, and proceeded as to Thomas 
H. Cresswell and Susan Keith, who claimed 
.as terre tenant 

The case came on for hearing before the 
Hon. Wilson McCandless, on the 9th July, 

1873, upon bill, amendment, answer, and 
replication to each, proofs and exhibits; but 
upon intimation from the respondents' coun- 
sel that the case would be taken to the cir- 
cuit court in any event, his honor remark- 
ing that it had better go there at once, dis- 



missed the bill pro forma, as to the respond- 
ents, Samuel A. Fry, John A. Weiser, Ed- 
ward Roberts, R. L. Johnston, Johnston & 
Scanlan, John A. Blair, John R. & A. Mur- 
dock, Thomas H. Cresswell and Susan 
Keith; from which decree the respondent 
appealed. 

Geo. M. Reade, for complainant 
R. L. Johnson and W. D. Moore, for re- 
spondent in the judgments and book ac- 
counts. 

F. A. Shoemaker, for respondents in 
amended bill. 

McKENNAN, Circuit Judge. Creditors' 
petitions were filed in the district court on 
the 7th September, 1870, against A. G. 
Fry and Fry, Duerr & Co., who were mer- 
chants and traders, and were so proceeded 
in that they were duly adjudicated bankrupts 
and the complainant was appointed their 
assignee. On the 18th August, 1870, judg- 
ments were entered in the court of common 
pleas of Cambria county, on warrant of at- 
torney in favor of the respondents severally, 
except Weiser, Cresswell, and Keith, execu- 
tions were issued and levied upon the stock 
in trade of the bankrupts and their business 
was stopped. 

The bill seeks to avoid these judgments as 
fraudulent under the bankrupt act [of 18G7 
(14 Stat 517)], and to obtain a transfer of 
the fund produced by the executions to the 
complainant By the thirty-fifth section of 
the bankrupt act any transfer, direct or in- 
direct, of any part of his property, by an 
insolvent debtor, to a creditor who had rea- 
sonable cause to believe that he is insolvent, 
and that such transfer is made in fraud of 
the provisions of the act, is declared to be 
void, and the assignee is empowered to re- 
cover the property orthe value of it, from the 
persons receiving it or to be benefited by its 
transfer. Under this section, it was held by 
this court, after careful consideration, in 
Hood v. Karper [Case No. 6,664], that the 
confession of a judgment, the issuing of an 
execution and a seizure and sale of property 
under it, constituted an indirect transfer of 
such property by the debtor. In the same 
case it was also held that the objectionable 
transfer and preference were to be considered 
as made and obtained when the warrant of 
attorney was executed by the entry of the 
judgment, irrespective of the date of the war- 
rant; and that when an execution must nec- 
essarily stop the debtor's business, the cred- 
itor, in general, has reason to believe the 
debtor to be insolvent, and must be consid- 
ered as intending what, if not prevented, 
would be a fraud on the provisions of the act 

The co-existence of these elements of ille- 
gality in the judgments complained of, is 
clearly established by the proofs in the pres- 
ent case. At the time of their entry the 
bankrupts were insolvent, within any defini- 
tion of insolvency, the judgments were en- 
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tered upon warrants of attorney a few days 
before the institution of the bankruptcy pro- 
ceedings, executions were cotemporaneously 
issued upon them, which were levied upon all 
the available assets of the bankrupts, and 
their business was at once entirely broken up. 
There is no room for doubt, therefore, that 
these judgments are impressed with all the 
attributes of fraudulent preferences as the 
bankrupt law defines them. Nor, as was 
urged at the argument, is this conclusion in- 
consistent with the decision of the supreme 
court in Wilson v. City Bank of St Paul [17 
Wall. (84 U. S.) 473]. In that case the cred- 
itor's judgment was obtained without the 
aid or co-operation, direct or collusive, of the 
bankrupt, and so was strictly adverse. The 
resulting preference lacked the essential ele- 
ment of promotion by the bankrupt to infect 
it with the taint of fraud. The court, there- 
fore, held that the mere failure of the debtor 
to file a petition in bankruptcy to prevent the 
judgment and levy was not sufficient evi- 
dence of an intent to give preference, or to 
defeat the operation of the bankrupt law. 
But in this ease the attitude of the debtors 
was not passive. The judgments against 
them were obtained by their own act, be- 
cause what was done by another by their ex- 
press authority was done by them, and the 
preference thereby secured by the creditors 
is conclusively presumed to have been thfc 
intended consequence of that act. There is, 
then, as broad a distinction between the eases 
as there is between bona fide passiveness on 
the part of an insolvent debtor in an adverse 
proceeding, which is not an element of fraud, 
and positive promotion of an objectionable 
preference, which is. 

It was insisted, however, that this court 
cannot take cognizance of the complaint, 
because the fund produced by the sale of 
the bankrupt's property under the judgment 
and executions sought to be avoided is in the 
custody of a state oflicer, and is subject to 
distribution under the direction of the state 
court. The bankrupt law provides the nec- 
essary machinery for its complete adminis- 
tration. Ample jurisdiction in law and eq- 
uity, is conferred upon the federal courts to 
fulfill all its exigencies. Indeed, the efficient, 
successful and uniform operations of the 
system depends upon the adequacy of the 
means provided for its execution and their 
prompt availability, as occasion may require. 
Certainly it was not made dependent upon 
the optional exercise, by independent tri- 
bunals, of the jurisdiction which it confers. 
While the state courts may exercise concur- 
rent jurisdiction with the federal courts, in 
certain cases arising out of proceedings in 
bankruptcy, they are not bound to do so. 
The latter alone are the appointed instru- 
mentalities for the execution of the law, and 
their duty to do it is imperative. A federal 
court was. therefore, the appropriate tribunal 
to resort to for the relief sought in the pres- 
ent ease. The complainant might have re- 



sorted to the state court, but he was not 
bound to do so. He is necessarily the actor, 
and until he invoked its cognizance, and thus 
acquired jurisdiction over the parties and 
the subject matter of the cause, no rule of 
comity even is violated by an appeal to the 
federal tribunal expressly constituted for the 
adjudication of his complaint. 

In the unquestionable and necessary exer- 
cise of the power conferred by the bankrupt 
law, it is the practice of the federal courts- 
to inquire into the validity of the judgments 
entered in the state court, to restrain their 
enforcement by execution, and, if adjudged 
to be fraudulent under the act, to set them 
. aside and decree the transfer of the property 
seized in execution under them, or the pro- 
ceeds of its sale to the bankruptcy assignee. 
Even when such proceeds have been received 
under the order of a state court, by a creditor 
obtaining a fraudulent preference, the value 
of the property sold or appropriated has 
been adjudged to the assignee. And this is 
not only expressly authorized by the bank- 
rupt act, but has been decided by the su- 
preme court in Shawhan v. Wherritt, 7 How. 
[48 U. S.] 627, to be a proper method, under 
the analogous provisions of the bankrupt act 
of 1841 [5 Stat. 440]. In this circuit the eq- 
uitable remedies to effectuate these results- 
have been allowed only against the benefici- 
aries of illegal preferences and transfers of 
the bankrupt's property. Possibly a too fas- 
tidious interpretation of, the act of congress, 
forbidding injunctions against proceedings in 
state courts, has induced the exemption of the- 
executive officers of these courts from these 
remedies; but in some other circuits, at 
least, this immunity is not accorded. In the 
second circuit similar bills to the one in this 
ease are entertained against sheriffs, and in 
answer to an objection that the authority of 
the state courts was hereby interfered with, 
the able judge of that circuit, Mr. Justice 
Woodruff said: "On behalf of the sheriff it 
is insisted that he is an officer of the state 
court and held the property by virtue of 
their mandate, and that this is an interfer- 
ence with the authority and jurisdiction of 
the state courts, and therefore the sheriff 
ought not to be made a party. There is 
nothing in this. The proceeding no more- 
interferes with him, or with the state courts, 
than would an action of trover or replevin, 
where he levies upon and retains property 
which he has no right to apply to pay an 
execution. He is made a party for his own 
protection, and because he holds the subject 
of controversy. No decree is sought and none 
should be made affecting him, otherwise than 
as the custodian of the fund, and to secure 
the control of the court over it. He has in 
no other sense any personal interest in the 
controversy, and ought not to be prejudiced 
in any manner by the decree." But if only 
the parties beneficially implicated in the ob- 
jectionable transfers are to be affected by 
the decree, there even is less reason for the 



[30 Fed. Cas. page 907] 



(Case No. 18,200) ZANE 



suggestion that there is any encroachment 
upon the rightful province of the state courts. 
There was, however, no question of which 
the state court has assumed cognizance which 
this hill seeks to withdraw from it. 

Pending the levy under the judgments com- 
plained of, proceedings in bankruptcy were 
commenced against the defendants in them. 
"Upon the finding of a jury on an issue de- 
manded by them, they were adjudged bank- 
rupts, and the present suit was thereupon in- 
stituted. The property seized by the sheriff 
was sold, and the proceeds are in his custody 
without any movement for their distribution, 
having been made in the state court when 
this bill was filed. As a distribution of the 
fund by that court, without the intervention 
of the complainant, would not affect his right 
to recover it from those to whom its pay- 
ment might be decreed, and as he alone could 
contest the validity of the judgments as 
fraudulent preferences, the state court had 
not acquired a jurisdiction of the parties, 
which would preclude him from resorting 
to another tribunal invested with full power 
to decree and enforce the relief to which he 
might be entitled. There is, therefore, no 
reason of comity why the complaint should 
not be entertained. On the contrary, ob- 
vious considerations touching the prompt and 
complete adjustment of the equities of the 
parties, and the speedy administration of 
the bankrupt's estate, required that it should 
be entertained. The transfer of the book ac- 
counts to John A. Weiser is clearly unsus- 
tainable. It was made after executions had 
been issued against the bankrupts to a large 
amount, when their business was stopped and 
their insolvency manifest, and avowedly to 
give Weiser a preferential security for his 
claim against them. 

The supplemental bill against Thos. H. 
Oresswell and Susan Keith stands upon a 
different footing. Susan Keith is the bona 
fide alienee of Oresswell of a small piece of 
land purchased by him at sheriff's sale as 
the property of the bankrupts, under a judg- 
ment entered on the day of, presumable un- 
der the proofs, before the filing of the peti- 
tion in bankruptcy. This judgment and the 
process issued upon it were not void, but 
only voidable in the bankruptcy court. Al- 
though Oresswell had constructive notice of 
the bankruptcy proceeding, yet the judgment 
under which he purchased was apparently 
a valid lien under the state law upon the 
property, and he had no notice of any in- 
firmity in it. Its subsequent avoidance, as 
fraudulent preference, by the consent of the 
plaintiff in it, in a proceeding to which Oress- 
well was not a party at the time, can have 
no effect upon his title. He, therefore, oc- 
cupies the position of a bona fide purchaser 
for value, without notice of the invalidity of 
the judgment, and bill against him and 
Susan Keith must be dismissed. 

No actual fraud is imputable to any of the 
other respondents, and they ought not to be 



subjected to the harsh penalty of exclusion 
from participation in the assets of the bank- 
rupts, which would result from a final decree 
against them. They should be allowed the 
choice of the only alternative of escape from 
it If, therefore, within thirty days the hold- 
ers of the objectionable judgments, respond- 
ents in the bill, cause the fund produced by 
their executions with any interest which may 
have accrued from its use, to be turned over 
to the complainant less the sheriff's commis- 
sion and costs of sale; if John A. Weiser ac- 
count for and pay to the complainant the 
amount of the book accounts collected by or 
for him, and transfer to complainant all the 
accounts remaining unpaid, deducting any 
sum or sums paid by him for collection: and 
if all these respondents deliver a writing to 
the complainant surrendering their alleged 
liens or preferences, and agreeing that the 
costs of this suit together with a reasonable 
compensation to the complainants' solicitor, 
to be fixed by agreement of the parties or the 
allowance of this court, may. be deducted 
from their dividends of the bankrupt's as- 
sets, no final decree will be entered in this 
ease, and they will be allowed to prove their 
debts before the register. 



Case Ho. 18,199. 

ZANE v. D'ESTE. 

[Cited in Zane v. Loffe, 2 Fed. 230, 231. No- 
where reported; opinion not now accessible.] 
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ZANE et al. v. PECK et al. 

[3 Ban. & A. 36; i 12 O. G. 518.] 

Circuit Court, D. Connecticut. Aug. 11, 1877. 

Patents fob Self-Closing Faucet— Antici- 
pation. 

1. The patent for a self-closing faucet, grant- 
ed to Nathaniel Jenkins, June 27th, 1865, was. 
I not anticipated by the French patent of Ohre- 
. t'en Morand, dated November 14th, 1851. 

I 2. Where an anticipating device has been 
! changed, so that by the change the thing which 
i is produced is practically a new structure, the 
I new device, though subsidiary to the former one,, 
is patentable. 

In equity. v 

Thomas William Clarke, for complainants^ 
Benjamin F. Thurston, for defendants. 

SHOPMAN, District Judge. This is a bill 
in equity [by Joseph Zane and others] to re- 
strain the defendants [Peck Bros. & Co.] 
from the infringement of letters patent for 
a self-closing faucet, which were issued to- 
Nathaniel Jenkins on June 27th, 1865, and 
which have been duly assigned to the plain- 
tiffs. The defendants admit infringements 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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-and the sole question Is as to the novelty of 
the alleged invention. The validity of the 
patent has heen sustained by decree of the 
circuit court for the District of Massachu- 
setts, in a ease where other anticipatory de- 
vices than those which are here relied upon 
were set up in defence. The present de- 
fendants are the licensees of the defendants 
in the Massachusetts case. 

The invention consisted in opening a self- 
closing faucet by means of a quick-threaded 
screw-follower, the threads of which arc in- 
clined at so great a pitch that, when the 
power to turn the screw is removed, the 
pressure of the water and of a spiral spring 
under the valve forces the valve to its seat, 
where it is held by the pressure of the water. 
The specification says that another part of 
the invention consists in combining with the 
valve and screw-follower a swivel, so that 
the rotary movement of the spindle shall not 
be imparted to the valve, which shall have 
only an axial movement, and thus twisting 
or friction of the valve shall be prevented. 
This swivel connection of spindle and valve 
is frequently used in structures where rota- 
tion of the valve is not desired. The faucet 
has gone Into extensive use. 

The claims of the patent are: "1. The 
screw-follower H, in combination with the 
valre of a self-closing faucet, substantially 
as set forth, and for the purpose described. 
2. The combination of the swivel P, screw- 
follower H, valve K, and spring O, substan- 
tially as and for the purpose described." 
Self-closing faucets opening by means of a 
lever, and also by means of a quick-thread- 
ed screw, have long been known. The in- 
vention in this case is the combination of 
quick-threaded screw, valve and spring, sub- 
stantially as described in the specification. 

In the pre-existing English patent of Moses 
Poole, dated April 15th, 1845, and in the 
specification of William Thomas Cheetham, 
left with the English commissioner of pat- 
ents, March 14th, 1860, and in the English 
patent of Thomas Mellmg, dated October 
■6th, 1857, no spring was used, and by reason 
of that omission these deviees did not antici- 
pate the Jenkins invention. 

The French patent of Chretien Morand, 
uated November 14th, 1851, is chiefly relied 
upon by the defendants as anticipatory of 
the plaintiffs' patent. The Morand device 
was designed in part to prevent what is call- 
ed the "water-hammer," or the unpleasant 
sound which is caused by the reaction of the 
water when the valve is suddenly closed. 
The faucet is of two parts, of unequal size; 
the induction-way is of larger size than the 
eduction- way. . There are two valves, also 
of unequal size. The outer valve is in rigid 
connection with and is turned by a quick- 
threaded screw-spindle. This valve is so 
connected with the inner one that the inner 
valve is guided longitudinally, and is forced 
to its seat by the same rotation of the screw- 



follower which operates upon the outer 
valve. The connection of the inner valve 
with the spindle is not by means of a swivel- 
joint Below the inner valve is a spring, 
which, with the pressure of the water, 
causes the valves to be closed when the 
power that turns the screw is removed. 
The patentee remarks that while he prefers 
two valves, "it will be understood that in 
certain cases he can employ but one." The 
manner in which the faucet will then be 
constructed is not described. By the use of 
two valves, the body of water which is be- 
tween the valves forms a cushion, which 
cheeks the force of the sound or of the blow 
of the water-hammer when the faucet is 
suddenly closed. 

The principal elements which are employ- 
ed to produce a self-closing faucet— to wit, 
the screw-follower with a quick-threaded 
screw, valve and spring— are found in both 
the Morand and the Jenkins patents; but 
the double valves of Morand, and the gen- 
eral method in which the mechanism of the 
inner valve and the spring was arranged, 
with reference to each other and the water- 
way, caused his faucet to be cumbersome 
and lacking in simplicity and economy. It 
was a contrivance of many parts, and lack- 
ed general utility. Jenkins omitted one of 
liie valves, and of course discarded the con- 
nection between the two, and made the pass- 
age-ways for the entrance and discharge of 
the water of the same size, and connected 
the valve and the screw-follower by a swiv- 
el, and, generally, materially simplified the 
construction and arrangement of the valve 
and spring mechanism. He thus made a 
simple and economical self-closing faucet, 
which has gone into general use. He has 
produced the old result of Morand in a 
more economical and beneficial manner. 
The invention of Jenkins is subsidiary to 
that of Morand; but he has essentially chan- 
ged the Morand device in such manner that, 
by the change, the thing which is produced 
is practically a new structure, and his im- 
proved device is, therefore, patentable. 

This change was not merely formal, but 
was, to a certain degree, a structural change 
and modification of the parts of the Morand 
faucet, which change required inventive and 
not merely mechanical skill, and required a 
sufficient exercise of the inventive faculty to 
justify the grant of an exclusive right to the 
use and sale of the article which was pro- 
duced. It was not simply the "carrying for- 
ward or new or more extended application 
of the original thought," and was ~not "a 
change only in form, properties, or degree." 
Smith v. Nichols, 21 Wall. [88 U. S.] 112. 
Let there be a decree for an injunction and 
an account. 

[See Zane v. Peck Bros., 9 Fed. 101, and 13 
Fed. 475.] 
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Case Wo. 18,201. 

ZANE v. The PRESIDENT. 

[4 Wash. C. C. 453.] i 

Circuit Court, E. Dl Pennsylvania. Oct. Term, 
1824. 

Lien of Material Man— Foreign Vessel — Ef- 
fect of Giving Credit. 

1. If the subject matter of a contract concern 
the navigation of the sea, it is a case of admiral- 
ty and maritime jurisdiction; although the con- 
tract be made on land. Such are the contracts 
of material men. 

[Cited in The Gold Hunter, Case No. 5,513; 
Leland v. The Medora, Id. 8,237; New Jer- 
sev Steam Nav. Co. v. Merchants' Bank, 
6 How. (47 IT. S.) 421.] 

2. How far the district courts, sitting as in- 
stance courts, are to regard the law of the ad- 
miralty court of England as to questions of 
jurisdiction and rules of decision. 

[Cited in The Stephen Allen, Case No. 13,- 
361; Waring v. Clarke, 5 How. (46 U. S.) 
474.] 

3. By the common law, material men have no 
lien for articles furnished a vessel, whether she 
be foreign or domestic; and this is the law of 
the English admiralty. By the civil law they 
have such a lien in both cases. In the United 
States they have it only in cases of foreign ships; 
or ships belonging to one of the states furnished 
in another. 

[Cited in The Boston, Case No. 1,669; TJ. S. 
v. New Bedford Bridge, Id. 15,867; Nail v. 
The Illinois, Id. 10,005; Cos v. Murray, Id. 
3,304; The Alida. Id. 199; New Jersey 
Steam Nav. Co. v. Merchants' Bank, 6 How. 
(47 TJ. S.) 390; The Wexford, 7 Fed. 681.] 

4. But if the person furnishing a foreign ship 
gives credit, the lien is discharged, or does not 
attach. Water casks furnished to a foreign 
vessel, are of the nature of materials which cre- 
ate a lien. 

[Cited in Maitland v. The Atlantic, Case No. 
8,980; Raymond v. The Ellen Stewart, Id. 
11,594.] 

5. But although the giving of credit may so 
far discharge the lien as to exclude the materi- 
al man from bringing a suit in rem to enforce 
it, or from his being a privileged creditor, still he 
is entitled upon petition to be paid out of rem- 
nants and surplus remaining in the registry. 

[Cited in The Santa Anna, Case No. 12,325; ' 
The Boston, Id. 1,669; The Lady Franklin. 
Id. 7,983.] 

This was an appeal from the district court, 
where the appellant filed a petition praying 
to be paid the sum of $408.10 cents, due to 
him for a certain number of water casks, 
and two barrels of vinegar, furnished the 
brig President, at Baltimore, where she then 
lay, in October, 1S21, as part of her outfits. 
The brig haying performed a voyage from 
Baltimore, after the above articles were fur- 
nished, returned the following year to the 
port of Philadelphia, where she was libelled 
for sailors' wages, and sold under a sentence 
of the district court. The petition is, to be 
paid out of the surplus of the proceeds of 
the brig, her tackle, &c. remaining in the 

i [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Richard Peters, Jr., 
Esq.] . 



registry of that court, after payment of the 
wages, &e. From the evidence of Dieter, 
taken in this court, it appears that this was 
a foreign vessel, owned by persons resid- 
ing beyond sea, and was commissioned as a 
letter of marque. That whilst lying in the- 
port of* Baltimore, in October, 1821, Zane 
furnished the brig with the water casks and 
vinegar, at the instance of Dieter, who act- 
ed as the agent of the owners, he being a 
part owner, and, at that time, master. That 
no written or specific contract respecting 
these articles was made, except that the 
master promised to pay for them upon the 
return of the brig, or upon his own return. 
That the casks were calculated only for the- 
brig, and as a part of her equipment, and 
were not more in number than her necessi- 
ties demanded. The cost of the articles so- 
furnished amounted to S50S.10 cents, of which 
$100 was paid by Dieter in July, 1822, after 
the arrival of the brig at the port of Phila- 
delphia. 

A pro forma decree of the district court 
was made, dismissing the petition, from 
which decree the appeal was taken. 

The following objections to the claim of 
the petitioner were made in this court: (1) 
That the debt claimed never created a lien; 
on the vessel, inasmuch as the articles fur- 
nished were to be paid for on the return of 
the vessel, or of Dieter; and were therefore 
furnished on the personal credit of the mas- 
ter and the owners, and not on the security 
of the vessel. (2) That if there ever exist- 
ed a lien, it was waived by the omission of 
the petitioner to enforce it in due season. 

(3) That the articles furnished are not such, 
as entitle the creditor to a lien on the vessel. 

(4) That if there be no lien, the creditor can 
have no claim even against a surplus re- 
maining in the registry of . the admiralty. 
1 Holt, Shipp. 390, 391; 2 Show. 338; Salt. 
34; 2 P. Wms. 367; Abb. Shipp. 135, 154; T 
Term R. 312; 9 East, 420; Gardner v. The 
New Jersey [Case No. =5,233]; 5 Rolle, Abr. 
92; Bull, N. P. 45; Ex parte Lewis [Case 
No. S,310]; Jae. Sea Laws, 6, 12, 354; 1 
Term R. 108; 7 East, 5; 1 East, 4; 3 Term 
R. 119; 6 Term R. 25. 

For the appellant the following cases were 
cited: [The General Smith] 4 Wheat. [IT 
U. S.] 438; [The Aurora] 1 Wheat. [14 U. S.] 
96; The Jerusalem [Case No. 7,294]; North 
v. The Eagle [Id. 10,309]; 4 Law J. 101;: 
Gardner v. The New Jersey [Case No. 5,- 
233], note; Abb. Shipp. 135, 153; De Lovio 
v. Boit [Case No. 3,776]; Poth. Hypo. p. 117, 
c. 1, art. 3; Id. p. 176, c. 2, § 3; Code Nap. bk. 
3, p. 226, tit. 18, c. 3, § 1, pi. 3; Id. § 2, pi. 4; 
4 Griff. Law Reg. 728, p. 14; The John, 3- 
C. Rob. Adm. 288; The Favourite, 2 C. Rob. 
Adm. 236; 2 Brown, Civ. & Adm. Law, SI, 
95; The Sybil, 4 Wheat. [17 U. S.] 98; Gard- 
ner v. The New Jersey [supra], 

C. J. Ingersoll, for appellant. 
J. R. Ingersoll, for appellee. 
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WASHINGTON, Circuit Justice, (after 
stating the ease as above). That this is a 
case of maritime contract, of which the ad- 
miralty has jurisdiction, is not disputed by 
the counsel for the appellee. Although it 
was made at land, infra corpus eomitatus, 
yet the subject matter of it concerned the 
navigation of the sea, and it is consequent- 
ly maritime in its nature. This point, if it 
were not conceded, is conclusively settled by 
the following cases: The General Smith, 4 
Wheat [17 U. S.] 438; The Aurora, 1 Wheat 
[14 U. S.] 96; The Jerusalem [Case No. 7,- 
294]; Gardner v. The New Jersey [Id. 5,- 
233]; Stevens v. The Sandwich [Id. 13,409], 
note; North v. The Eagle [Id. 10,309]. The 
question, in short, which this court has to 
decide, is not of jurisdiction, but of lien, or 
an equitable claim against the proceeds of 
the vessel remaining in the registry of the 
eourt, and unclaimed by any other persons 
than the former owners of the vessel. The 
case of material men being then within the 
undisputed jurisdiction of the admiralty, it 
becomes important to inquire by what law 
their claim is to be decided? If by the civil 
law, which, with the laws of Oleron and 
Rhodes, furnish the general rules of deci- 
sion of the admiralty court, where they are 
not inconsistent with the municipal laws of 
the country to which the court belongs, then 
it is indisputable that those who repair, or 
fit out a vessel, or who lend money for those 
purposes, possess a right of payment in 
preference to other creditors upon the value 
of the ship, without any express hypotheca- 
tion, contract, or agreement whatever, to 
subject the vessel to such a claim. Abb. 
Shipp. p. 2, c. 3, § 9, who cites the Digest 

The common law courts of England have 
not adopted this rule of the civil law, but 
adhere to the strict doctrine of the common 
law in relation to implied liens, which are 
recognized only in certain cases where the 
subject on which the lien is to operate re- 
mains in the actual possession of the cred- 
itor. Upon this principle it is allowed in 
the case of the ship builder, who retains 
such possession, and who is not bound to 
surrender it until he is paid. But the re- 
pairer of a ship, or the tradesman who fur- 
nishes her with ropes, sails, or other neces- 
saries, to enable her to navigate the sea, has 
no lien on the ship, or right of preference 
over other creditors, although she be a for- 
eign ship, and is so repaired or furnished in 
England in the course of her voyage. Even 
the jurisdiction of the admiralty to proceed 
in rem in these cases is denied, upon the 
ground that the contracts are made on land, 
infra corpus eomitatus, and this, notwith- 
standing the maritime nature of the subject- 
matter of the contract, which, in the case of 
Minet v. Gibson, 3 Term R. 451, Mr. Jus- 
tice Butler held to be the criterion of the 
jurisdiction of that court. But It would 
seem, from the case of Justin v. Ballam, 
Salk. 34, 2 Ld. Raym. S05, which was that 



of a foreign ship, which had been furnished 
on the Thames with a cable and anchor, 
which were rendered necessary in conse- 
quence of stress of weather at sea; that if 
the ship had been in her voyage when she 
became distressed for want of those articles, 
and at the time of the contract, the implied 
lien would have been allowed, and that the 
master might, even in the ease before the 
court, have given a valid hypothecation of 
the vessel in England for the security of the 
person who furnished the articles, upon the 
ground of the vessel being foreign. This 
then I must consider to be the law of the 
English court of admiralty, inasmuch as 
every attempt of that eourt to introduce the 
rule of the civil law upon subjects of lien, 
has been arrested by writs of prohibition 
from the courts of law. 

This view of the subject presents a ques- 
tion of infinite importance, which has never 
yet been decided in this country, but which 
it is to be hoped may, ere long, be submit- 
ted to the consideration of the supreme court 
of the United States. How far are the dis- 
trict courts of the United States, sitting as 
instance courts, to regard the law of the ad- 
miralty eourt of England, as to questions 
of jurisdiction and rules of decision? It 
may possibly be answered that this ques- 
tion, so far as the present case is concerned, 
was settled by the supreme court of the 
United States in the case of The General 
Smith, 4 Wheat [17 TJ. SJ 43S, in which it 
was decided, that the common law of Eng- 
land being the law of Maryland, where the 
materials were furnished, material men and 
mechanics furnishing repairs to a domestic 
ship, have no particular lien upon the ship 
itself for the recovery of their demands. 
But the common law makes no distinction 
in this respect between domestic and for- 
eign ships, denying the right of lien equally 
against both. The civil law allows it 
against both, making no distinction between 
them, so far as I am informed. Yet the 
supreme court, in the case just alluded to, 
and also in the case of The Aurora, 1 Wheat. 
[14 U. S.] 96, decided that where repairs are 
made, or necessaries are furnished, to a for- 
eign ship, or to a ship in one state which 
belongs to another state of this Union, the 
general maritime law gives the party a lien 
on the ship for his security, and that he 
may maintain a suit in rem to enforce his 
right. In the case of The Jerusalem [su- 
pra], Mr. Justice Story, after asserting the 
jurisdiction of the admiralty over all mari- 
time contracts, maintains the doctrine, that 
a contract for repairs and supplies furnished 
to a foreign vessel, is governed by the mari- 
time law, and creates a lien which has a 
preference over a prior bottomry bond. He 
adds, that the decisions at common law, on 
the subject of the admiralty jurisdiction, are 
not binding on us, and he proceeds avow- 
edly upon the ground of the general mari- 
time law, by which every contract of a mas- 
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ter for repairs and supplies, is said to im- 
port an hypothecation. It does not appear 
from the report of the ease of Stevens v. 
"The Sandwich [supra] whether the ship was 
foreign or domestic; hut the learned judge 
states, in general terms, that a carpenter, by 
the maritime law, has lien on the ship for 
repairs in port; and that he is admitted by 
the civil law into the class of privileged cred- 
itors, without any regard to the place where 
the services are rendered. The same doc- 
trine, as to a lien for repairs and supplies 
furnished a foreign ship, is maintained in 
the case of North v. The Eagle [supra]. 

But I shall pursue this inquiry no farther, 
it being sufficient for this part of the ease, 
that for materials furnished to a foreign ves- 
sel in a port of the United States, the cred- 
itor has a lien on the ship, and may proceed 
to enforce it by a suit in rem in the admi- 
ralty. That is the present case, unless lay 
the giving of credit, the lien was discharged, 
-or never attached. It must be admitted, 
that by the common law of England, if 
•credit be given in a clear case of lien, had 
the credit not been allowed, the lien is dis- 
charged. This was decided in the ease of 
Raitt v. Mitchell, 4 Camp. 146, and is con- 
formable to more ancient decisions of the 
•common law courts. The same doctrine 
was maintained by Mr. Justice Story in the 
case Ex parte Lewis [Case No. 8,310], whose 
■opinion seems, from the cases, cited by him, 
to have proceeded entirely upon the deci- 
sions of the common law courts of Eng- 
land, but apparently contrary to the conclu- 
sion to which his own judgment had led 
him. 

It is neither my intention, nor wish, to con- 
trovert the principle upon which these de- 
■cisions are founded, or their application to 
maritime cases in the courts of the United 
States; inasmuch as the law which is to gov- 
ern in admiralty cases, is by no means so 
settled as to leave me at liberty to express an 
opinion upon the subject, which' I could, with 
.any confidence, venture to maintain. Taking, 
then, the law to be as it is laid down in these 
cases, I am brought to the consideration of 
the two last objections urged against this 
■claim. (1) That water casks furnished to a 
foreign vessel, are not of the nature of ma- 
terials which entitle the creditor to a lien on 
the ship; and if they are, still (2) the claims 
-of such creditor against surplus proceeds re- 
maining in the registry of the court, cannot 
Tje maintained, in a case where that lien has 
been waived by an allowance of credit. 

As to the first of these objections, I can 
feel no doubt whatever. I cannot agree with 
the counsel for the appellee, that the ground 
■of lien for materials furnished is their ad- 
» herence to the ship; as cables, anchors, ropes, 
.and the like. I think it is more correctly con- 
tended on the other side, that the right of lien 
.arises from the fact that, the materials are 
necessary for the use of the vessel, to ena- 
ble her to navigate the sea, and to pursue 



her voyage in safety. If this be the correct 
principle, the objection cannot be well found- 
ed, since it is obvious, that no article on board 
of a ship can be more essential to her con- 
servation, and successful navigation of the 
sea, than the vessels which contain the wa- 
ter for the sustenance of those who are to 
navigate her. In the case of The Aurora 
[supra], which was that of an hypothecation, 
all that was required of the -creditor was, to 
prove that the supplies furnished were neces- 
sary to effectuate the objects of the voyage. 
And in the case of North v. The Eagle [supra], 
the material furnished, and for which a lien 
on the ship was claimed, and decreed by the 
court, was ship chandlery, which surely can- 
not be considered more an article of neces- 
sity for the use of the ship than the water 
casks. 

2. I am lastly to consider, whether this 
claim can, under the circumstances which 
attend it, be maintained against surplus and 
remnants -remaining in the registry of the 
court? It seems to me that, upon principles 
of equity, and upon sound reason, independ- 
ent of the authority of adjudged cases, this 
claim is well founded. Whatever objections 
may oppose it when it is asserted against the 
ship by an original suit, or when it assumes 
the character of a privileged debt, they lose 
all their consequences, when they are inter- 
posed to prevent its being satisfied out of 
surplus money, under the power and control 
of the court. The jurisdiction of the admi- 
ralty, in personam, for materials furnished 
even to a domestic ship, which creates no 
lien, or in cases where a lien might exist, 
and be enforced in rem, if it had not been 
waived, is, I think, indisputable; and if this 
were such a suit, it would, in my opinion, be 
the duty of the court to retain the fund, or as 
much of it as might be necessary, to await 
the final decision; and this upon ordinary 
principles of equity. But the owners of this 
fund are foreigners, and could not be reach- 
ed by such a suit. They have, however, mon- 
ey in court, being the surplus of the proceeds 
of the vessel, fo^the necessities of which the 
materials in question were furnished. Would 
it consist with the plain dictates of equity 
and good conscience to pay out this fund to 
the owners, and to leave this claimant to 
pursue his remedy in some foreign tribunal? 
I think it would not. What are the objections 
upon the ground of reason which are opposed 
to this claim? It was said by the counsel that 
these implied liens are detrimental to com- 
merce whenever they are considered as ad- 
hering to the vessel after she has left the 
port where they were created, by depriving 
her of the means of raising money abroad 
for her necessities, from persons who, not 
having the means of ascertaining by what 
liens she might be encumbered, would be 
unwilling to advance money upon her securi- 
ty. I acknowledge the weight of this objec- 
tion against any original suit in rem against 
the vessel, and against any claim. of prefer- 
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ence over other creditors to her proceeds. 
But the reason on which the objection is 
founded loses all its weight when the decree 
is asserted against remnants and surplus. 

I beg it to be here understood, that I mean 
to confine the above course of reasoning to 
the particular ease under consideration. I 
have merely endeavoured to show that this 
claim is reasonable, and consonant with the 
dictates of equity and good conscience. But 
although it may be all this, it does not follow 
that it is to be sustained merely on this 
ground. For I shall endeavour to prove that 
this claim is supported by the authority of at 
least one adjudged ease, and by the principles 
laid down in two others. 

The first ease I have met with applicable to 
this subject, is that of The Favourite, 2 G. 
Rob. Adm. 232, which came before the court 
upon the petition of the mate; who, by the 
capture of the master at sea, and his deten- 
tion by the captors, became master ex neces- 
sitate; to be paid his wages as mate, and as 
master out of the proceeds of the ship which 
had come into the registry under a decree in 
favour of holders of bottomry bonds. The 
court allowed the claim for mate's wages for 
the whole voyage; but as to the additional 
wages claimed as due to him in his character 
of master, the court said, that he must go 
elsewhere to recover them. But Sir William 
Scott lays down the general doctrine thus— 
"As to the distinction taken between an orig- 
inal suit, and a permission to be paid out of 
the proceeds, upon inquiry, no instance has 
been found in which a master has been per- 
mitted to sue against proceeds in the registry, 
except in eases of mere remnants and sur- 
plus, and .not even then, if there have been 
any adverse interests opposing it" The clear 
inference deducible from the above quotation 
is, that even a master, particularly where 
he becomes such by devolution on the loss of 
the former master, is permitted to sue against 
a surplus in the registry, if there be no ad- 
verse interests in third persons which oppose 
it The suit was not sustained in that ease, 
because it was against proceeds which were 
claimed by other persons to satisfy bottomry 
bonds, and not against a surplus which would 
go into the pocket of the former owners of 
the vessel. And even in the ease of a mas- 
ter suing against proceeds for satisfaction of 
his wages, the judge states, that if the case 
of Read v. Chapman, 2 Strange, 937, had not 
stood in his way, he might have been dis- 
posed to entertain the suit. 

The next ease which I shall notice is that 
of Gardner v. The New Jersey [supra], which 
was a suit against a surplus by the master, 
for moneys expended during the voyage for 
the purchase of necessaries required in the 
service of the ship, and wages paid to mari- 
ners, and also for his wages as master. The 
physician filed a similar petition, to be paid 
his demand for his professional services ren- 
dered on board of the ship. The claim of the 
master for moneys advanced for the use of 



the ship was allowed; but that for wages, 
and also the petition of the physician, were 
dismissed. In the opinion delivered by the 
learned judge, he states his rule to have- been, 
that where a sum is claimed out of the sur- 
plus or remnant, it must appear to be either 
of itself, or in its origin, a lien on the ship, 
or other thing out of which the moneys were 
produced. 

I understand the rule thus laid down, as 
embracing, not only claims founded upon con- 
tinuing liens, but such as in their origin, cre- 
ate a lien, but are discharged, or afterwards 
waived, as by giving credit, negligence of the 
creditor in enforcing it, and the like. If 
cases of discharged liens were not within the 
view of the court, what could be meant by 
the expression "in its origin, a hen;" as con- 
tradistinguished from "existing liens?" The 
judge obviously intended to exclude all claims 
of a mere personal nature in their origin, be- 
cause the rule was to be applied to the very 
case before him, which was that of a master 
suing for his wages, and of a physician for 
a remuneration for professional services, in 
neither of which cases was there an original 
lien. But those are, in my apprehension, very- 
different eases from one where an implied 
lien is created by operation of law, but which 
the law, contrary to the intention of the par- 
ty, considers as being impliedly waived where 
credit is given: I say contrary to the inten- 
tion of the party, for it is inconceivable that 
the creditor would designedly waive the se- 
curity which the law gives him against the 
ship. He may, by such a contract, be justly 
excluded as a privileged creditor, and denied 
the right of maintaining an original suit 
against the ship, because of his having, thougli 
unintentionally, waived his lien. But to de- 
prive him of the benefit of being paid out of 
a surplus which no other creditor claims, 
would seem to be a harsh doctrine, applied 
to him against reason and without necessity. 
I take the liberty further to remark upon this 
ease, that the rule there laid down, under- 
stood as I think it ought to be, is much more 
rigid than that which Sir William Scott seems 
to sanction in the case of The Favourite. 

I now come to the case of The John, 3 0. 
Rob. Adm. 288, which I consider to be de- 
cisive in the present case. That was a claim 
for the price of certain arms and stores fur- 
nished to an American ship in the port of 
London, on a voyage from thence to Venice. 
After her return from Venice to London, she 
was libelled and sold for mariners' wages; 
and the creditor who had furnished those ar- 
ticles, applied to the court by petition, pray- 
ing to be paid his demand out of the surplus 
remaining in the registry. The payment was 
decreed; and in the opinion delivered by the 
judge, he observes, that he had had all the 
cases upon the point looked up, and he finds 
that it has continued to be the practice of that 
court to allow material men to sue against 
remaining proceeds on the registry, though 
prohibitions had been obtained on original 
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suits instituted by them; and he refers par- 
ticularly to a similar decision of the court as 
far hack as the year 1763. 

Here then we have it laid down as the an- 
cient and well established doctrine of the ad- 
miralty of England, in the face of the com- 
mon law courts, that material men, who have 
originally no lien on the ship, upon the prin- 
ciples of the common law, and who if they 
had, had waived it by a personal contract on 
credit, may maintain a suit against remaining 
proceeds in the registry, although they could 
not originate a suit against the ship. That 
was a stronger case than the present, because 
in this the contract, in its nature, would have 
created an original lien, if it had not been 
waived by the giving of credit. No case was 
cited at the bar, nor do I know of any, which 
sontradicts, or in the slightest degree impairs 
the authority of the case of The John [supra]. 
The Levi Dearborne [Case No. 17,988] was the 
case of an original suit against a domestic 
ship for materials furnished to her. The case 
Ex parte Lewis [supra] was a suit by a 
wharfinger, not against a surplus, but against 
the whole proceeds, to be paid as a privileged 
creditor, in preference to the holder of a 
bottomry bond, whose demand, for aught that 
appears, left no remnant. The case of Clin- 
ton v. The Hannah [Id. 2,898] was that of an. 
original suit by a shipwright for his contract 
wages for building those vessels, and is there- 
fore totally unlike the present. 

After the fullest consideration which I have 
been able to give to this case, I am of opin- 
ion, that the claim of the petitioner, except 
for the two barrels of vinegar, which his 
counsel gives up, ought to be allowed. I shall 
therefore reverse the pro forma decree of the 
district court, and refer it to the clerk of this 
court to value the two casks of vinegar, un- 
less the value is agreed by the parties or their 
counsel, and I shall then decree the balance 
to be paid out of the surplus remaining in 
the registry of the court. 
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Case No. 18,302. 

ZANTZINGER v. WEIGHTMAN et al. 

[2 Cranch, C. C. 478.] i 

Circuit Court, District of Columbia. May 
Term, 1824. 

Malicious Holding to Bail— Action foh Dam- 
ages — New Trial — Malice — Wast of Probable 
Cause — Evidence — Ne Exeat Bond — Effect. 

1. In an action for maliciously holding the 
plaintiff to bail upon a ne exeat, for a larger sum 
than was due, the court will grant a new trial, 
if the verdict for the plaintiff is against the 
weight of evidence. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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2. In granting a new trial for the defendant, 
the court will make it a condition that the ver- 
dict shall stand until another shall be rendered. 

3. The court will not permit evidence to he 
given of the private opinion of the witness as to 
the fraud or fairness of the plaintiff's conduct, 
derived from facts which appeared before the 
witness as an arbitrator. 

4. The ex parte deposition of a deceased wit- 
ness, not taken by consent, cannot be read in 
evidence. 

5. In an action for maliciously holding the 
plaintiff to bail upon a ne exeat, the plaintiff 
may give evidence that he has suffered in the 
public estimation in consequence of the process 
of ne exeat, but not in consequence of reports 
circulated by the defendant, although such re- 
ports may be given in evidence by the plaintiff 
to show malice in the defendant; nor can he 
give evidence of spec'al damage not averred iu 
the declaration. 

6. The plaintiff, in such an action, must show 
both malice and the want of probable cause, 
and that the defendants knew that they had not 
probable cause. 

7. The bill and affidavit and the order of the 
judge granting the ne exeat, are prima facie evi- 
dence of probable cause. 

8. A ne exeat bond only binds the sureties 
to the extent of the final decree of the court, 
and, if the defendant continually remains in the 
district, according to the condition of the bond, 
they will be discharged altogether. 

9. The declaration, in such an action, must 
aver the want of probable cause, and for want 
of such averment the judgment will be arrested. 

This was an action upon the case for ma- 
liciously holding the plaintiff [W. P. Zant- 
zinger] to bail, upon a ne exeat, for a much 
larger sum than was due. 

The declaration states that the defendants 
[R. C. Weightman and others], "maliciously 
and injuriously" intending to cause the plain- . 
tiff "to be unjustly, and without any probable 
cause, arrested and imprisoned for a large 
sum of money," and to cause him, "without 
any just or reasonable cause, to expend divers 
large sums of money on that occasion," "did 
falsely, unjustly, and maliciously file a bill of 
complaint," &c, "whereupon they prayed a 
certain process called a f ne exeat,' and an 
account; and although the plaintiff has never 
been indebted to the defendants at any time 
in a larger sum than $3,531.75, yet the de- 
fendants, by certain false statements in their 
said bill, and in the affidavit accompanying 
it, procured the aforesaid process called a 
*ne exeat' to be issued, and an indorsement 
thereon from one of the judges of the said 
court requiring the plaintiff to give bond in 
the sum of $16,000, conditioned," &c, by rea- 
son of which said process, so indorsed, he 
was, "by the unjust and malicious procure- 
ment of the defendants arrested and impris- 
oned," &c, whereas, in truth and in fact, 
the plaintiff was not at the time of issuing 
the said process, and ,at the time of the im- 
prisonment, &c, indebted to the defendants 
in more than $3,531.75, which fact has been 
so found by arbitrators, &c; "nor was his 
conduct such as to justify or require the 
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extraordinary process of ne exeat; by rea- 
son whereof," &c. 

At November term, 1821, the jury found 
a verdict for the plaintiff, with $2,000 dam- 
ages; but THE COURT (THRUSTON, Cir- 
cuit Judge, not giving any opinion), upon 
the defendants' motion granted a new trial, 
upon payment of costs, and upon condition 
that this verdict should stand until another 
should be rendered, agreeably to the practice 
in the English courts; this court being of 
opinion that the verdict was against the 
weight of the evidence. 

The cause came on for trial again at No- 
vember term, 1S22, when THE COURT 
(THRUSTON, Circuit Judge, absent) refused 
to permit a witness <Mr. Davidson) to state 
his opinion as to the fraud or fairness of the 
plaintiffs conduct, derived from the facts 
which appeared before him, as an arbitrator. 

THE COURT also refused to permit H. C. 
Wilson's deposition to be read (he having 
died since the last trial), not being satisfied 
that it was taken by consent; and knowing 
that it was objected to, at the last trial, on 
that ground, and that in consequence of that 
objection Mr. Wilson was then brought into 
court. 

The plaintiff's counsel asked a witness (Mr. 
Munroe,) whether the character of the plain- 
tiff had suffered in the public estimation in 
consequence of the process of ne exeat, and 
the proceedings thereon. 

THE COURT permitted the question to be 
put; but did not permit the witness to be 
asked whether he had heard injurious reports 
of the plaintiff's conduct from the defend- 
ants, and whether the plaintiff did not suffer 
in reputation in consequence of such reports; 
but said that the plaintiff, in order to prove 
malice, might give evidence of the declara- 
tions of the defendants. 

THE COURT also refused to permit the 
plaintiff to give evidence of special damage 
resulting from the reports in circulation, in 
consequence of the ne exeat (that is, that the 
plaintiff was nominated to an office by the 
president, and that the character of the plain- 
tiff was injured in the opinion of the senators 
by those reports), the same not having been 
specially averred in the declaration. 

THE COURT gave the same instructions 
to the jury which they had given at the for- 
mer trial; which were, in substance, that the 
plaintiff must show both malice, and the 
want of probable cause. That the award of 
the arbitrators is not proof of the want of ' 
probable cause. That there must have been, 
not only the want of probable cause, but the 
defendants must have known that there was 
not probable cause. That the bill, and affi- 
davit, and order of the judge, are prima 
facie evidence of probable cause. 

THE COURT, also, by the assent of both 
parties, instructed the jury that the ne exeat 
bond would only have bound the sureties to 
the extent of the final decree of the court, 
and that if the defendant should have re- 



mained in the district, according to the con- 
dition of the bond, the sureties would have 
been discharged altogether. 

The jury again found a verdict for the 
plaintiff, and $2,000 damages. 

Mr. Taylor and Mr. Jones, for defendants, 
moved in arrest of judgment: (1) Because 
the plaintiff has not alleged, in his declara- 
tion, that the writ of ne exeat was, in fact, 
sued out without probable cause. (2) Be- 1 
cause the plaintiffs own declaration shows 
that there was sufficient probable cause for 
suing out the said writ (3) Because the 
plaintiff does not show by his declaration 
that the proceedings on the ne exeat were at 
an end. 

First. There is no direct averment, in the 
declaration, of the want of probable cause. 
The only part of the declaration in which it 
is mentioned is in the indictment, where it 
is said that the defendants, "intending to 
cause the plaintiff to be unjustly, and without 
probable cause, to be arrested," &c, "did. 
falsely, unjustly, and maliciously, file a bill, 
&c, and procure a ne exeat, &c, which is 
not an averment that the defendants filed 
the bill and procured the ne exeat without 
probable cause." Johnstone v. Sutton, 1 
Term R. 544, 7S4; Reynolds v. Kennedy, 1 
Wils. 232. The inducement could not be 
traversed. 

Second. The declaration shows good cause 
of arrest to the amount of $3,531.75; and 
that there is no averment of the want of 
probable cause as to the excess of bail re- 
quired. "Falsely, unjustly, and malicious- 
ly," are not a sufficient substitute for an aver- 
ment of the want of probable cause. Ellis 
v. Thilman, 3 Call, 3; Young v. Gregory, Id. 
446; Kirtley v. Deck, 2 Muni 10. 

Third. The third objection (that is, that 
the plaintiff does not show in his declaration, 
that proceedings upon the ne exeat were at 
an end,) is fatal upon general demurrer, and 
equally so in arrest of judgment 

Mr. Jones, on the same side. When the 
declaration admits a probable cause of hold- 
ing to bail to a certain amount, and the grav- 
amen is the holding to excessive bail, the 
excess must be averred to be without prob- 
able cause. Lilwell v. Smallman, Selw. N. 
P. 946, 1056; Savil v. Roberts, 1 Salk. 13; 
s. c. 1 Ld. Raym. 374; Farmer v. Darling, 4 
Burrows, 1971. Malice cannot be inferred, 
but must be averred and expressly proved. 
Gibson v. Chaters, 2 Bos. & P. 129; Purcell 
v. Macnamara, 9 East, 361; Sinclair v. El- 
dred, 4 Taunt 7. Upon the third objection, 
he cited Fishery. Bristow, 1 Doug. 215; Mor- 
gan v. Hughes, 2 Term R. 225. 

Mr. Hewitt, contra. The recital may be 
carried into the substantial averment; as 
the county named in the margin will supply 
the want of naming it in the averment. The 
gist of this action is the procuring an ex- 
traordinary process of the court upon false 
suggestions or statements. As to the third 
objection, he referred to Young v. Greg- 
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ory, 3 Call, 446. But the declaration does 
show that proceedings upon the ne exeat 
were at an end, by averring that the award 
of the arbitrators was affirmed by the final 
decree of the court. In the cases cited there 
was no such argumentative averment of the 
want of probable cause as there is in this. 
The averment that the plaintiff's conduct 
was not such as to justify or require the ex- 
traordinary process of ne exeat is tantamount 
to an averment of the want of probable cause. 
For the general definition of an action for 
a malicious prosecution, he referred to Bsp. 
N. P., and Daw v. Swaine, 1 Sid. 424; and, 
as to what defects are cured by verdict, he 
referred to 2 Saund. 228; Jackson v. Bur- 
leigh, 3 Esp. 34; the statute of jeofails of 
Virginia (pages 111, 112); and the judiciary 
act of the United States of 1789, § 32 (1 Stat. 
73). 

Mr. Swann, on the same side. "Without 
probable cause" are not technical words, 
which cannot •be supplied by equivalent ex- 
pressions. Young v. Gregory, 3 Call, 446. 
"Want of probable cause" is necessary in a 
suit for vexatious criminal prosecution, but 
not for a vexatious civil suit. If the whole 
declaration be taken together, the inference 
is irresistible that the ne exeat was pro- 
cured, and the excessive bail required, with- 
out probable cause. 

Mr. Hewitt cited Read's Pleader's Assist- 
ant (page 30), which is the precedent he fol- 
lowed, and which does not aver the want of 
probable cause. He also cited 1 Chit 230, 
292, 30S, as to the distinction between in- 
ducement and averment 

THE COURT (THRUSTON, Circuit Judge, 
absent), having fully considered the case, 
arrested the judgment, because there was no 
averment of any act done by the defendants 
without probable cause;' and because, by 
the plaintiff's own showing, there was prob- 
able cause to a certain extent 



Case No. 18,303. 

The ZARALLA. 

[Blatehf. Pr. CasI 173.] i 

District Court, S. D. New TjDrk. May 30, 1862. 

Condemnation of Prize— Evidence— Spoliation 
of Papeks— Decree by Default. 

1. The vessel was destroyed by her captors 
because unfit to be sent in for adjudication. 
The cargo was sent in. Held, that the court 
had judicial cognizance of the capture of the 
vessel without having her within its territorial 
jurisdiction. 

2. The crew of the vessel were, at their re- 
quest, put on shore by the captors, and no per- 
son on board of her at her capture was sent in 
for examination. On special leave of the court, 
witnesses from the capturing vessel were ex- 
amined. 

3. The rule that the testimony for the con- 
demnation of the prize must be obtained direct- 

i [Reported by Samuel Blatchford, Esq.] 



ly from documents or witnesses found on board 
of her at the time of her seizure is always ad- 
hered to, unless satisfactory reasons are shown 
for its non-observance. 

4. The court, during the present war, always 
regards, by force of the standing prize rules, a 
decree by default, regularly obtained, as equiva- 
lent to an admission on the record of the offence 
charged in the libel. 

5. Spoliation of papers not explained by sat- 
isfactory proof. 

6. "Vessel and cargo condemned as enemy 
property, and for a violation of the blockade. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo were captured, September 30, 1861, by 
the United States' steamer Huntsville, in At- 
chafalaya Bay, an outlet of Berwick Bay, 
Louisiana. The vessel, valued at 51,000, be- 
ing adjudged by the United States naval of- 
ficer in command at the capture, unfit to be 
sent to a Northern port for adjudication, was 
destroyed by his orders, and the cargo was 
transmitted to this port, and here arrested 
by due process of law in this suit None of 
the crew of the prize were produced for ex- 
amination in preparatorio at this port. "They 
were landed on the coast at their request by 
the captors, and immediately departed from 
the custody of the captors. On motion of the 
United States attorney, an order was grant- 
ed by the court to take the examination of 
witnesses present at the capture, and who 
were produced from the capturing vessel. 
The supposed specialties in the proceedings 
in this case are, that the vessel prosecuted as 
prize was not brought into port, nor were 
any individuals of her ' crew produced to be 
examined as witnesses. * 

This court has judicial cognizance of the 
capture, without at the time having the prize 
within its territorial jurisdiction, and with- 
out its being brought there during the pend- 
ency of the suit Jecker v. Montgomery, 13 
How. IM U. SJ 498, 18 How. [59 U. S.] 110. 
Accordingly, no more irregularity or imper- 
fection exists in acting upon the appropriation 
of the prize by the government either in de- 
stroying it or converting it directly to public 
use, than if it had been placed bodily under 
the jurisdiction of the court by process issued 
against it. 

The other informality suggested, of not hav- 
ing testimony for the condemnation of the 
prize, obtained directly from documents or 
witnesses found on board of the vessel at the 
time of her seizure, is a departure from a 
rule of practice which the prize court always 
expects will be honestly adhered to, unless 
satisfactory reasons are shown for its non- 
observance. The Anna, 5 C. Rob. Adm. 373. 
It is clear that the rule cannot be absolute 
and peremptory. The crew of the prize may 
all of them be killed or escape in the act of 
capture, or the ship's papers may be destroy- 
ed or effectually concealed, in a flagrant at- 
tempt to violate a blockade by force, or to 
commit some other offence subjecting the 
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prize to forfeiture by the law of nations. In, 
like instances the court would he governed 
hy the palpable merits of the case, and not 
sacrifice clear right to formalities of practice. 
In the matter of Proceeds of Prizes of War 
[Case No. 11,440]. 

The court, during the present war, always 
regards, by force of the standing prize rules, 
a decree by default, regularly obtained, as 
equivalent to an admission, on the record, of 
the offence charged in the libel. The vessel 
here was apprehended in the effort to evade 
a blockade, the existence of whch the mas- 
ter knew, as he admitted to the witness, and 
which he had before violated. The papers 
found on the vessel show that the vessel 
and cargo belong to an enemy port; and 
the master was seen to tear up and throw 
overboard papers as the capturing vessel ap- 
proached the prize to seize her. No appear- 
ance has been made in the ease, nor has any 
claim been filed against the libel, and the 
marshal returned to the monition that the 
prize had been attached; and that due notice 
has been given to all persons, claiming the 
same. The facts of the destruction or spolia- 
tion of papers on board, not explained by sat- 
isfactory proof, and also the enemy property 
of the prize, supply legal causes for its con- 
demnation and forfeiture. Jeeker v. Mont- 
gomery, 18 How. [59 U. S.] 110; Wheat Mar. 
Capt. 101; The Pizarro, 2 Wheat. [15 XL S.] 
227; The Adriana, 1 O. Rob. Adm. 313; The 
Two Brothers, Id. 131. Judgment ordered, 
condemning the vessel and cargo as enemy 
property, and also for a violation of the block- 
ade of the port from which the vessel was at- 
tempting to escape. 



Case Wo. 18,204. 

ZAREGA'S CASE. 

[1 N. Y. Leg. Obs. 40, note; 4 Law Rep. 480.] 

District Court, S. D. New York. Feb., 1842. 

Baxkruptct— Discharge— Foreign Creditors. 

[The discharge of a bankrupt in this country 
bars actions brought against him here by foreign 
creditors, though it might not be recognized as 
a bar against foreign creditors in courts of their 
own country.] 

In the case of Augustus Zarega, heard be- 
fore the United States district court of New 
York, one of the questions submitted to the 
court for its decision was whether the cer- 
tificate of the bankrupt, under the laws of 
this country, would discharge him from the 
debts of those creditors who reside abroad? 
It appeared that several of the petitioner's 
creditors resided in Antwerp, and some in 
Rio Janeiro, and it was submitted by the 
counsel for the creditors that, if the peti- 
tioner obtained his certificate, it would be 
inoperative as to those creditors whose debts 
were not contracted in this country. 

Mr. Joaehimssen, for opposing creditor. 
J. H. Patten, for petitioner. 



BETTS, District Judge. The question is 
whether the discharge of a bankrupt, under 
the law of this country, would operate as a 
bar to the demands of foreign creditors, it 
being asserted that the United States have 
no power to destroy a contract entered into 
without their jurisdiction, and the contract 
is to be left to the jurisdiction of that coun- 
try wherein it originated. It is not impor- 
tant, in disposing of this question, to enter 
into a discussion of the essence of con- 
tracts, or their obligations, nor to inquire 
into the effect of a discharge in this coun- 
try under the bankrupt law, if set up in a 
foreign country as a bar to the claims of 
creditors. In England, as well as in France 
and Holland, and perhaps throughout Eu- 
rope generally, the discharge of a bankrupt 
under the laws of either country operates in 
all other places whatsoever. So a person 
having been decreed a bankrupt in France 
may avail himself of the privileges it con- 
fers on him in any part of 'England, and 
plead it with the same effect as in his own 
country. So in England, where they set up 
that claim in behalf of their own bankrupts 
in foreign countries, they allow the same 
privilege to others. But in this country we 
do not recognize such a doctrine. A dis- 
charge as a bankrupt in a foreign country 
is not deemed here a bar to any action that 
may be brought. The discharge is consid- 
ered as local, and, although an assignee of 
an individual declared a bankrupt in a 
foreign country would be allowed to sue as 
such assignee, yet our courts would not 
recognize the discharge as a bar to debts 
contracted in this country, or due to citizens 
of this country. Here the law operates as 
a bar to any action brought in any of our 
courts. 

It is objected that congress is not compe- 
tent to pass a law which should destroy 
debts contracted abroad. The discharge 
operates as a bar to any suit brought in our 
courts, and, while the, act extinguishes the 
debt, it declares in the same section that it 
may be pleaded in bar of any action brought 
in any court within our judicature. 

Taking the questions on the broad ground 
that the law is not competent to discharge 
debts contracted abroad, I see no ground for 
the argument urged. If the petitioner had 
come here with the intention of availing 
himself of this law to extinguish debts con- 
tracted in another country, that might de- 
feat the proceedings. But if he resides here, 
and the debts were contracted abroad, I 
see nothing that should exempt him from the 
full effects of a discharge given to a bank- 
rupt. Nor is it important to consider how 
far the discharge here might avail him if 
set up abroad. His creditors abroad might 
perhaps proceed against him there, if he 
should come among them; we have nothing 
to do with that. The comity of nations rec- 
ognizes the unity of the bankrupt law Al- 
though this is applicable, as a general rule, 
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in other countries, we do not recognize it as 
exonerating the person of a foreign bank- 
rupt from arrest, or his property from sei- 
zure. Under these views, I see no ground 
for interrupting the proceedings. The law 
operates as a bar to all creditors here, and 
may be pleaded as a bar to any suit brought 
against him here. 



Case 3STo. 18,205. 

The ZEALAND. 

[1 Lowell, 1J i 

District Court, D. Massachusetts. May, 1865. 

Salvage of Derelict. 

A derelict was found at sea and towed for two 
days by a fishing schooner, with some difficulty 
and injury to the schooner, into a port of safe- 
ty, and was libelled for salvage, and remained 
unclaimed for nearly a year, and there was evi- 
dence that the owner was informed of the pro- 
ceedings and refused to appear, and the pro- 
ceeds of sale were only $206. The whole net 
proceeds were decreed to the salvors. 

[Cited in The Carl Schurz, Case No. 2,414; 
The Cairnsmore, 20 Fed. 524.] 

The fishing schooner Pescador, of Glouces- 
ter, of ninety-one tons burden, and having 
a crew of nine men, all told, fell in with this 
derelict near the edge of George's Banks on 
the 27th of March, 1864, and undertook to tow 
her to Gloucester, a distance of about one 
hundred and eighty miles, abandoning her 
own voyage. The wind and weather were 
not favorable, and on the second day, in try- 
ing to make the harbor, the Pescador broke 
her main-boom. The libel was pending near- 
ly a year, and no claimant appearing, was 
heard ex parte. Besides the facts above re- 
cited, it was proved that the proceeds of sale, 
after deducting the marshal's costs, were 
§206; and that the owner of the derelict was 
known, and had been informed of the pro- 
ceedings, and did not choose to appear. 

C. P. Thompson, for Iibellants. 

We ask for as much as the court ever al- 
lows. There is a case in which five-sixths 
of the value was awarded. 

LOWELL, District Judge. There is author- 
ity for giving the whole net proceeds in a case 
of this peculiar character. The Rutland Der- 
elict, 3 Ir. Jur. 283; The Castletown, 5 Ir. 
Jur. 379. It is not only in the Irish courts 
that we find a precedent for decreeing the 
whole property as a reward for saving the 
remainder. It is has been done in England 
(The William Hamilton, 3 Hagg. Adm. 168, 
and note); and that case is in fact the lead- 
ing authority on this point, and is cited with- 
out disapproval by many learned authors. I 
have not met with an American case which 
goes so far, but neither have I seen one in 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



which there was occasion to rule upon the 
matter. In England, if no claimant appear- 
ed, the question would be between the sal- 
vors and the crown; but here there is evi- 
dence of a distinct refusal by the owner to 
claim. If he had appeared, I should not feel 
at liberty to make the order; yet as the 
salvors might well ask for remuneration for 
the actual damage suffered by their schooner, 
in the name of expenses, there would be 
very little left to divide; and this, probably, 
was the motive operating with the owner in 
refusing to claim. His abandonment must be 
held to enure to the benefit of the Iibellants. 
Decree that the money in the registry, after 
payment of costs, be transferred to the Iibel- 
lants for their salvage and expenses. 



ZEBA, The (HOPKINS v.). See Case No. 
6,694. 



• Case Wo. 18,306. 

Z.EIBER v. HILL. 

[1 Sawy. 268; i 8 N. B. R. 239.] 

District Court, D. Oregon. Aug. 15, 1870. 

Bankruptcy — Dissolution of Attachment — Of- 
ficer's Fees— Duty of Register— Custody of 
Bankrupt's Property — Dissolution of At- 
tachment — Keeper's Fees. 

1. An adjudication in bankruptcy relates to 
the filing of the petition, and works a dissolution 
of an attachment before then levied upon the 
bankrupt's goods from that date. 

2. An officer must look to the party, or his 
attorney, who employed him, for his fees; he 
has no claim upon the adverse party. 

3. Where a debtor is adjudged a bankrupt up- 
on his own petition, it is the duty of the register 
to take his property into his custody by the in- 
tervention of an agent, or other proper means. 

4. Where a debtor was adjudged a bankrupt 
upon his own petition, and prior to the filing 
thereof a flock of sheep belonging to him had 
been taken on an attachment and kept by the 
officer until delivered to the assignee: Held, that 
such officer is entitled to a compensation from 
the assignee for keeping such sheep, until claim- 
ed and received by the assignee. 

[This was an action by Albert Zeiber 
against Andrew Hill, assignee of Thomas 
Martin, to recover the balance of an amount 
alleged to be due him for keeping defend- 
ant's sheep.] 

E. C. Bronaugh, for plaintiff. 
Charles A. Ball, for defendant 



DEADY, District Judge. On July 12, 
1870, the parties to the above entitled cause 
filed a statement of facts upon which the 
controversy between them depends, and sub- 
mitted the same to the determination of this 
court without action. Code Or. 202. 

On August 8, the ease was argued by coun- 
sel for plaintiff, and submitted without ar- 
gument for defendant. Prom the statement 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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it appears that on April 4, 1870, one Croft 
commenced an action against Thomas Martin, 
aforesaid in the county court for Multnomah 
county. On the same day an attachment 
issued in the action and was received by the 
plaintiff, then sheriff of the county afore- 
said, and levied among other things upon 149 
head of sheep and 550 pounds of meat. On 
April 5, plaintiff sold the meat as perishable 
property for §24.94, and put the sheep into 
the custody of a keeper, where they remained 
twenty-six days, when they were delivered 
to the defendant as assignee as aforesaid. 

On April 5, said Martin filed his petition in 
this court to be adjudged a bankrupt, and on 
April 8 was so adjudged by the register. On 
April 15, Croft obtained judgment in the 
county court for $405, and on April 19 exe- 
cution issued thereon against the property 
of Martin directed to plaintiff. On April 
28, plaintiff was restrained by injunction 
from the court from sellirig Martin's prop- 
erty on execution, and thereupon plaintiff de- 
livered said property to defendant as afore- 
said, and returned the execution unsatisfied. 

That the plaintiff paid said keeper for keep- 
ing said sheep during the period aforesaid the 
sum of $2 per day, or S52 in all, which was 
a reasonable rewai'd for his services; and 
that the said plaintiff has not received pay- 
ment for said sum so expended, or any part 
thereof, except said sum of §24.94, which he 
still retains. 

The adjudication in bankruptcy related back 
to the filing of the petition of April 5, and 
dissolved the attachment from that day. An 
officer must look to the party, or his attorney 
who employs him, for his fees. He has no 
claim upon the adverse party for them. 
Croft obtained nothing by his judgment in 
the county court, and he must pay the fees 
earned by the officers at his instance, with- 
out having any recourse upon Martin or his 
property. Upon Martin's being adjudged a 
bankrupt, the register should have taken 
his property into his custody by the inter- 
vention of an agent and other proper means, 
and kept it for the assignee when appointed. 
However, at that time there appears to have 
been some doubt as to his power to do this, 
and it was not done. The consequence was, 
the sheep remained in the plaintiff's cus- 
tody, and he incurred this expense in keeping 
them. 

I think upon general principles that the 
plaintiff is entitled to a reasonable reward 
for keeping these sheep. For this purpose 
he may be considered as a bailee, and enti- 
tled to compensation as any other agister or 
feeder of cattle. The cases In re Housberger 
[Case No. 6,734], and In re Williams [Id. 
17,705], sustain this conclusion, while the 
first case goes even farther, and probably too 
far. I have found no case to the contrary. 
The plaintiff is entitled to judgment on the 
statement for the sum expended, after de- 
ducting the amount of money in his hands 
belonging to the estate, to wit, $27.06. 



ZEIGLER v. MOBILE & O. R. CO. See Cas- 
es Nos. 4,137-4,139. 



Case No. 18,207. 

ZELLWEGER v. The ROBERT COOPER. 

[N. Y. Times, Dec. 2, 1852.] 

District Court, S. D. New York. 1852. 

Shipping — Rights of Passengers — Delay in 
Sailing. 

[Plaintiff engaged passage in a ship from New 
York to California, paid his passage money, 
and obtained a receipt therefor. Becoming dis- 
satisfied at the delay in sailing, he complained 
to the ship's agent, who thereupon added to the 
receipt the words "Ship, to sail 27th October." 
Before that day plaintiff demanded his passage 
money back, which was refused, but half of it 
was tendered to him. This he refused, and on 
Nov. 7th the ship sailed without him. It was 
claimed that the delay beyond Oct. 27th was 
caused solely by storms. Meld, that as plain- 
tiff, before that date, had determined not to take 
passage in the ship, he had no cause of com- 
plaint that she did not sail on that day, and 
that under the circumstances he should have a 
decree for one-half the money, leaving the rest 
as indemnity to the ship for expenses in prep- 
aration for carrying him on the voyage.] 

JTJDSON, District Judge. This was a suit 
to recover back money paid for a passage 
to San Francisco. On the 20th of Septem- 
ber, 1850, the libellant [Charles Zellweger] 
applied to Edmund Kimball, Jr., ship agent, 
for a passage from New York to San Fran- 
cisco, in that ship, and paid for his passage 
money $250, for which the agent gave his 
receipt in the following words: "Received, 
New York, September 26, 1850, from Mr. 
Charles Zellweger, $250, for passage of him- 
self to San Francisco, California, in the 
cabin of ship Robert Cooper. E. Kim- 
ball, Jr., Agent for Ship." From this day 
the ship was engaged in taking in her 
freight, and the libellant was in waiting. 
On the 21st or 22d of October, 1850, the 
libellant becoming uneasy by the ship's de- 
lay, called on Kimball, and complained of 
the delay, and after some conversation be- 
tween the parties, it was arranged that the 
ship agent should write at the foot of the 
receipt these words, "The ship to sail 27th 
October;" and with this remonstrance added 
to it the receipt was returned to the libel- 
lant. It is very evident, therefore, that by 
this memorandum all previous arrangements 
as to the time of the sailing of the ship and 
the previous delay, were waived by the 
libellant, and both parties expressed their 
satisfaction in the change of time. Four or 
five days after the memorandum was added 
to the receipt, the libellant, accompanied by 
a witness, called again on the ship's agent, 
and demanded that the passage money be 
refunded, in order that he might go over the 
isthmus. Kimball refused to refund the 
money, and notified the libellant that he 
might live on board at the expense of the 
ship, or board on shore until she sailed. Aft- 
er this interview, Kimball by direction of the 
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master, offered to pay back half the passage 
money, -which was refused, and this suit is 
brought to recover the whole. 

The ship sailed on the 7th of November 
without the libellant, and the owners re- 
tained the money, and claim that, by law 
and custom of the city, the libellant has for- 
feited his right to its return. It was testi- 
fied, that between the 26th October, and the 
7th November, the weather was stormy, and 
unsafe for vessels to proceed to sea upon a 
long voyage. The vessel was therefore ex- 
cused from going to sea on that account, and 
her remaining in port until the 7th of No- 
vember was no violation of the stipulation 
contained in the memorandum. But be that 
as it may, the libellant has no cause of com- 
plaint that the ship did not sail on the 27th 
October, having determined before that day, 
not to take passage in her, relying upon his 
right to recover back his money. Under 
these circumstances, the libellant may have 
a decree for $125, without interest or costs; 
the other half of the money to remain in the 
hands of the ship owners, as an idemnity 
for the money expended on their part to con- 
vey the libellant in their ship to San Fran- 
cisco. No costs to be taxed to either party. 



Case Wo. 18,208. 

The ZENOBIA. 

[Abb. Adm. 48.] i 

District Court, S. D. New York. July, 1847. 

Proceedings ik Rem and in Personam— Join- 
der in One Action — Election op Remedies — 
Contract of Affreightment — Breach by Ves- 

. sel. 

1. Where a libel is filed for a cause of action 
upon which both vessel and master may be to- 
gether liable, the court will not make an order 
that the libelant elect between the remedy in 
rem and that in personam, nor that he submit 
to have either the arrest of the respondent or 
the attachment against the vessel vacated. 

2. In respect to the liability of the ship for 
contracts made with the master for transporta- 
tion for hire in the regular course of the ves- 
sel's occupation, the law makes no distinction 
between the transportation of passengers and 
of merchandise. 

[Cited in The Director, 26 Fed. 709.] 

3. Where an agreement is entered into be- 
tween the master of a vessel and a passenger, 
for the transportation of the latter, with his bag- 
gage, and passage-money is paid in advance, 
and the agreement is unperformed through the 
fault of the master, the ship is liable, in specie, 
to refund the advance passage-money, and to 
pay damages for any failure to deliver the goods 
shipped. 

[Cited in The Director. 26 Fed. 709.] 

4. There is no abstract incompatibility be- 
tween proceedings in rem and proceedings in 
personam, which forbids them to be joined in 
one action where such joinder is calculated to 
advance the ends of substantial justice. 

[Cited in The Monte A., 12 Fed. 337; The 
Director. 26 Fed. 709: The Hudson, 15 
Fed. 176; The J. F. Warner, 22 Fed. 344; 
Joice v. Canal Boats, 32 Fed. 554. Cited 
in brief in Heney v. The Josie, 59 Fed. 782.] 



i [Reported by Abbott Brothers.] 



5. Where both the vessel and the master or 
owner are conjointly liable upon a contract of 
affreightment, the personal remedy, and the 
remedy against the vessel, may be sought in one 
and the same action. 

[Cited in The Director, 26 Fed. 711; The 
Baracoa, 44 Fed. 103.] 

This was a libel filed by Henry J. Carr 
against the bark Zenobia, in rem, and also 
in personam against her master, A. R. Cron- 
stadt, to recover damages for the non-per- 
formance of a contract of affreightment. The 
libel stated in substance that the libellant, 
in November, 1847, at Whampoa, China, en- 
gaged passage for himself and family, with 
their personal baggage, and certain mer- 
chandise or freight, on board the Zenobia, for 
the United States, and thereupon shipped 
sundry cases of merchandise, among which 
was a chest of drawers containing twenty-five 
hundred dollars in specie. The agreement 
was made with Cronstadt. the master of the 
bark, to whom libellant paid $150 in advance, 
being one half the passage-money stipulated. 
November 28th was the appointed day of sail- 
ing, but the vessel sailed two days previous 
to that time, unknown to libellant, leaving 
him and his family behind. The libellant fol- 
lowed the Zenobia to this country, and ar- 
rived, as it happened, a few days before her. 
On the arrival of the Zenobia he went on 
board and claimed the property shipped by 
him. The master, however, refused to deliv- 
er it, or to recognize the libellant as its own- 
er, and moreover refused to make the proper 
entries upon the ship's manifest, which were 
necessary to enable the libellant to obtain the 
property from the custom-house. For a fuller 
statement of the facts, reference is made to 
the case upon the final hearing, December. 
1847, which is reported, post, in its order of 
time. The libel, as amended under the di- 
rection of the court upon this hearing, and 
the substance of the answer, are there given. 
Upon this libel, process was issued against 
the master, upon which he was arrested and 
held to bail; and also against the bark, for 
which the usual stipulations were given on 
the part of the owners. The master then 
moved in the cause, "that the libellant be re- 
quired to elect whether he would proceed in 
rem against the vessel, or in personam against 
the master; and that either the arrest of the 
master or the attachment against the vessel 
"should be vacated." 

Francis B. Cutting, in support of the excep- 
tions. 

Abner Benedict, opposed. 

BETTS, District Judge. The libel being fil- 
ed for a double cause of action on the ship- 
ping contract and for its tortious violation by 
the master, for which the ship and master 
may be unitedly liable, the case is not one 
in which the court will compel the libellant 
to elect which branch of his remedy he wil] 
pursue. He may maintain the suit in per- 
sonam against the master for wrongfully 
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abandoning the libellant and his family in 
China, and for abstracting or withholding, in 
the exercise of his authority over the ship 
and her lading, the specie and baggage ship- 
ped on board, and may therein seek damages 
against the master beyond the liability of 
the ship. According to the practice in this 
district, he may also pursue bis claim in a 
joint action against the ship in rem and the 
master personally, upon the contract of af- 
freightment, and for the transportation of 
himself and family (Betts, Adm. Frac. 20); 
provided he establishes a ease within the 
jurisdiction of the court. 

The motion to dismiss the suit, because of 
incongruity or multifariousness in the de- 
mands, is therefore denied. 

The owner of the Zenobia, David Carnigie, 
intervened and filed exceptions to the libel for 
insufficiency. The objection raised by the 
first exception was, that the court had no 
jurisdiction to enforce such a claim as was 
preferred in the libel against the vessel and 
owner. The second and third exceptions rais- 
ed the objection, that at any rate the claim 
was not one which could be enforced both 
against the vessel in rem, and against the 
master in personam, in the same libel. The 
remaining exceptions related only to the form 
of the libel, as tested by the rules promulga- 
ted by the supreme court, and raised no ques- 
tions of importance. These exceptions, save 
one only, were allowed, and the libel ordered 
to be amended in the particulars to which 
they related. The opinion of the court relates 
almost wholly to the questions raised upon 
the liability of the vessel for the cause of 
action shown, and upon the propriety of 
uniting the claim against the vessel and the 
personal claim against the master in one ac- 
tion. 

BETTS, District Judge. The allegations of 
the libel are deficient in perspicuity and cer- 
tainty; but I think a reasonable construction" 
of the pleading as a whole, may regard it in 
effect to represent the master as having wil- 
fully withheld the property shipped by the 
libellant on board the vessel, and as having 
put impediments in the libellant's way on 
ship-board and at the custom-house, and pre- 
vented him from receiving its delivery at 
this port, and as refusing to repay the pas- 
sage-money advanced to him, or to recognize 
the libellant as having any right to or inter- 
est in the baggage and other goods shipped 
by him on the .vessel. 

The first legal point raised against the ac- 
tion is, that the ship is not liable for the un- 
dertaking of the master, to bring the libellant 
and family to this country as passengers. It 
is unnecessary to consider whether the vessel 
would be chargeable with a lien upon a naked 
agreement for the carriage of libellant, for in 
this ease a part of the passage-money was 
actually paid in advance. 

The agreement was plainly within the au- 
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thority of the master, and the receipt of the 
money was for the benefit of the ship-owner, 
and was so much freight paid. In respect 
to the liability of the ship for contracts of 
transportation made with the master, the law 
makes no distinction between passengers and 
merchandise, each being alike carried for 
hire, and in the regular course of the vessel's 
occupation in trade and commerce. Wolf v. 
Summers, 2 Gamp. 631; Mulloy v. Backer, 
5 East, 316; Howland v. The Lavinia [Case 
No. 6,797]; Griggs v. Austin, 3 Pick. 20. 

There is no reasonable ground for doubt, 
that if the libellant had paid in advance the 
freight of his goods, and the master had de- 
signedly left them behind in China, the vessel 
would be answerable to the amount of freight 
so received. This would be both because the 
vessel is bound in specie for the fulfilment 
of the contract of the master made within 
the scope of his powers (3 Kent, Comm. 218, 
note; The Volunteer [Case No. 16,990]; The 
Phebe [Id. 11,064]; Curt. Merch. Seam. 169), 
and because the vessel is liable for the repay- 
ment of freight not earned by the wilful fail- 
ure to perform the contract of affreightment 
Qlashiter v. Buller, 1 Camp. 84; Pitman v. 
Hooper [Case No. 11,185]; Watson v. Duy- 
kinek, 3 Johns. 335; Griggs v. Austin, 3 Pick. 
20). 

It is equally clear, that the neglect or re- 
fusal of the master, without justifiable cause, 
to deliver the goods at the port of destina- 
tion, renders the owner, and consequently the 
ship, responsible upon the contract of af- 
freightment. Abb. Shipp. 156, 275; Curt. 
Iterch. Seam. 198. 

These principles, so well established in their 
application to contracts for the transportation 
of merchandise, are applicable also to agree- 
ments for the carrying of passengers. The 
ship is therefore liable in specie to refund the 
passage-money advanced by the libellant, and 
to pay damages for the non-delivery of the 
goods shipped by him. 

The libellant is entitled to the responsibil- 
ity of the ship to cover these liabilities of the 
master, and is not obliged to rely solely upon 
the personal responsibility of the master or 
owners. Had application been made to the 
court to reduce the amount of bonds exacted 
from the ship, the court would have taken 
care that the owners were not charged with 
an unreasonable amount of security, and 
would have discharged the attachment upon 
stipulations sufficient to cover the probable 
recovery and costs. But the exception taken 
by the claimants to the right of libellant to 
maintain upon the facts charged an action 
in rem, cannot be sustained. 

The next general point made by the excep- 
tions, is, that this suit cannot be prosecuted 
conjointly in rem and in personam. This ob- 
jection is supported by the language of Judge 
Story, in Citizens* Bank v. Nantucket Steam- 
boat Co. [Case No. 2,730]. In that case, a 
libel in rem against a steamboat, and in per- 
sonam, against her master and owners, was 
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filed to recover the value of bank-bills en- 
trusted to the master for transportation, and 
lost on the passage. The judge remarked, 
that he knew of no principle or authority in 
the general jurisprudence of the courts of ad- 
miralty which would justify such a joinder 
of proceedings, so very different in their na- 
ture and character and decretal effect "On 
the contrary," he- says, "in this court, every 
practice of this sort has been constantly dis- 
countenanced as irregular and improper." 
And again he says, "In cases of collision, the 
injured party may proceed in rem or in per- 
sonam, or successively in each way, until he 
has full satisfaction. But I do not under- 
stand how the proceedings can be blended in 
the libel." 

The objection thus suggested to the join- 
der of the two.remedieswas evidently placed 
upon a supposed incompatibility between 
the two modes of proceeding, rendering them 
improper to be combined in one action. It 
is not because, in the case before him, there 
was not both a personal remedy and a rem- 
edy against the ship, that the learned judge 
disapproves the practice referred to, but it 
is upon the ground that the proceeding in 
personam and the proceeding in rem are 
"so very different in their nature and char- 
acter and decretal effect." It is obvious 
therefore, that the objection, if sound, ap- 
plies in all cases, irrespective of the nature 
of the cause of action. 

Conceding the view taken by the learned 
judge to have been a correct exposition of 
the practice as established in October, 1841, 
the date of the decision above cited, it must 
be regarded as untenable since the adoption 
of the rules of the supreufe court, framed 
pursuant to the act of congress of August 
23, 1842 (5 Stat. 518, c. 188, § 6). Those 
rules make specific provision in respect to 
the mode of pursuing remedies by libellants 
in several classes of cases. They authorize 
libellants in suits for mariners' wages, for 
pilotage, or for damages by collision, to pro- 
ceed against the ship, and master, or owner, 
or against the ship alone, or against the 
master or owner alone, in personam. Rules 
13, 14, 15. In cases of maritime hypotheca- 
tion by the master, or for salvage, the libel- 
lant must elect between the remedy in rem 
and a personal suit. Rules 17, 19. And in 
suits for assault and battery he is restricted 
to a suit in personam alone. Clearly, there- 
fore, it can. be no longer contended that a 
joinder of the two remedies in one action is 
impracticable, or inconsistent with the the- 
ory upon which the court proceeds in award- 
ing relief; or that there is any incompatibil- 
ity in principle between the two forms of 
proceeding, either in their nature, character, 
or decretal effect, which forbids their union 
in one action, in those cases in which such 
joinder is calculated to advance the interests 
of substantial justice. 

It is true that the case of a suit for dam- 
ages for non-fulfilment of a contract of 



affreightment, or one brought to recover 
back freight paid in- advance but not earn- 
ed, is unprovided for by either of the su- 
preme court rules. Those rules do not con- 
tain any specific authority to unite the two 
remedies in claims of that character. Thej T 
do not, however, forbid the joinder. The 
consequence is, that such cases fall within 
the scope of rule 46, which prescribes that 
in all cases not provided for by the fore- 
going rules, the district and circuit courts 
are to regulate the practice of those courts 
respectively, in such manner as they shall 
deem most expedient for the administra- 
tion of justice. The practice in respect to 
the question under consideration is there- 
fore left to be regulated at the discretion of 
the courts in the various districts. 

I perceive no principle demanding a dis- 
tinction in respect to joining in the same ac- 
tion a personal remedy with one against the 
ship, between an action founded upon a con- 
tract of affreightment, express or implied, 
and one brought to recover wages or pilot- 
age, or for damages by collision. The con- 
siderations of convenience which dictated 
the permission given by the rules of the su- 
preme court, to combine the actions in the 
last mentioned cases, seem to apply with 
equal force to the case now before the court. 

The practice in this district, on the in- 
stance side of the court, has, moreover, al- 
ways been different, it is believed, from that 
pursued in the Massachusetts district, as 
stated by Judge Story in the case above cit- 
ed. The party directly liable upon the 
claim chargeable upon the vessel may, in 
this court be joined with the ship in one 
suit, and a decree may be prayed a.nd taken 
against him in uno flatu with that against 
the vessel. Or, for want of a prayer to that 
effect at the initiation of the suit, the libel 
may be amended l>j inserting it, even after 
decree in rem rendered, if that decree proves 
fruitless to the libellant, and if the party 
sought to be personally charged has appear- 
ed and contested the suit. The expense. and 
delay of two or three actions requiring to be 
disposed of upon identically the same plead- 
ings and proofs, are thus saved the cred- 
itors, and the association of remedies pro- 
motes the simplicity and celerity so much 
sought for and favored in admiralty pro- 
cedure. 

It seems to me, also, that this is the spirit 
of the English practice, both early and mod- 
ern, although under that system a somewhat 
circuitous method was originally employed 
in effecting the object. Instead of directly 
arresting the party sought to be made per- 
sonally responsible, it seems, in actions ly- 
ing purely in rem against vessels, that when 
the owner enters an appearance, the court 
thereupon takes jurisdiction over him indi- 
vidually; because, appearance in the Eng- 
lish admiralty being by stipulation, the 
court thus acquires the power to act against 
him in personam. 2 Browne, Civ. Law, 398; 
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Id. 407-409. And his fide jussors are com- 
pelled to satisfy the condemnation and costs. 
Clarke, Praxis, tits. 4, 5, 12. 

The practice continues substantially the 
same in the English admiralty to this day. 
The St. Johan, 1 Hagg. Adm. 334; The Tri- 
une, 3 Hagg. Adm. 114. The case of The 
St. Johan also shows, that where the remedy 
is doubtful against the vessel, but is legal 
and equitable against the owner, the court 
will avail themselves of his appearance to 
decree the debt and costs against him per- 
sonally. This personal appearance is also 
constrained by the course of the court; for 
in suits in rem, on his failure to intervene, 
the property is absolutely condemned to the 
libellant. 2 Browne, Civ. Law, 400. 

I am not aware that any confusion or per- 
plexity need arise in respect to the decree 
to be pronounced in a case thus prosecuted. 
If the action be in rem only, a decree is ren- 
dered for the sum which the prevailing par- 
ty is entitled to recover, and the thing is con- 
demned, i. e., ordered to be sold to satisfy 
the decree. If the suit is in personam, the 
decree is the same in all essentials, varying 
only in that it directs execution by fieri 
facias or by capias ad satisfaciendum, in- 
stead of venditioni exponas. 

I think that the mode of procedure re- 
sorted to in this case is not only justifiable 
upon authority, but that it is one that ought 
to be encouraged, as tending to prevent a 
multiplicity of actions for the same cause, 
in cases where all the rights and remedies 
might be eqi'ally well secured in a single 
suit. An action against both the ship and 
the master may oftentimes be indispensable. 
Cases not unfrequently occur in which nei- 
ther remedy is separately adequate to afford 
complete relief. The court will, however, 
be cautious so to guard the practice that ex- 
orbitant stipulations shall not be exacted, 
and that double arrests shall not be made 
in cases of doubtful right or for trivial 
amounts. Betts, Adm. Prac. 20. 

In the present case, the ship and master 
are separately and conjointly liable for the 
passage-money advanced by the libellant, 
and also for the safe delivery of the mer- 
chandise and baggage shipped by him. The 
master may also be individually liable for 
any wilful misconduct in the transaction, 
committed by him, but out of the scope of 
his authority as master, by which the libel- 
lant has been prejudiced, although the ship 
and owner may not be conjointly chargeable 
therefor. The libel is so drawn as to leave 
it ambiguous, whether damages are sought 
to the amount of the value of the merchan- 
dise and baggage and specie charged to have 
been shipped, as not having been delivered 
at all, or whether it only seeks compensa- 
tion for the oppressive and tortious conduct 
of the master, in baffling the libellant in ob- 
taining his rights and property from the 
ship or master. If the latter is the only ob- 
ject of the action, there certainly can be but 



slight reason for continuing the suit against 
both the vessel and the master; and on a 
proper application, the court will see that 
the owners are relieved from all unreasona- 
ble burdens in that respect. 

The first three exceptions, relating to the 
jurisdiction of the court, are therefore dis- 
allowed. The remaining four relate to the 
formal construction of the 'libel. As it does 
not conform to the requirements of rule 25 
of the supreme court, those exceptions are 
allowed, save only exception 5, which is dis- 
allowed, the libel being sufiicient in the par- 
ticular to which that exception relates. The 
libellant must take proper measures to re- 
form his pleading before proceeding with the 
cause. This order is without costs. 

[Subsequently the cause came up for final 
hearing, when there was a decree for libellant, 
with costs of suit. Case No. 18,209.] 



Case 3STo. 18,209. 

The ZENOBIA. 

{Abb. Adm. 80.] i 

District Court, S. D. New York. Dec, 1847. 

Convon Carrier — Injury to Goods — Liability 
—Negligence of Master— Failure to Pre- 
sent Manifest — Breach of Passenger Con- 
tract — Recovery of Money Paid. 

1. Where there is no provision in the contract 
of affreightment varying the liability of the 
common carrier, he can only relieve himself from 
liability for injury to goods intrusted to him, by 
proving that it was the result of some natural 
and inevitable necessity superior to all human 
agency or control, or of a force exerted by a pub- 
lic enemy. 

[Cited in Dibble v. Morgan, Case No. 3,881.] 

2'. A delay of the master to present to the cus- 
tom-house officers at the port of consignment a 
proper manifest, by which delay the owner of 
goods shipped on board is unable to pass them 
through the custom-house, is a neglect of his 
duty as a master, for which the vessel is re- 
sponsible. 

3. Where libellant contracted with the mas- 
ter in a foreign port for a passage to this coun- 
try, and paid a part of his passage-money in ad- 
vance, but the master failed to fulfil his con- 
tract, and libellant was obliged in consequence 
to take passage in another vessel, — Held, that 
the vessel was responsible for the fulfilment of 
the agreement; and that the libellant was en- 
titled to recover from her the passage-money 
paid in advance, the expenses incurred by him in 
awaiting the sailing of another ship, and the 
sum paid hy him to such second vessel for his 
passage in her. 
[Cited in Marshall v. Bazin, Case No. 9,125; 
Oakes v. Richardson, Id. 10,390; The Di- 
rector, 26 Fed. 710.] 

This was a libel filed by Henry J. Carr 
against the bark Zenobia in rem, and also 
in personam against her master, A. R. Cron- 
stadt. The case was brought before the 
court in July, 1847, upon a motion by the 
master to require the libellant to elect be- 
tween the two remedies sought by him, and 
upon exceptions filed by the owner, as claim- 

i [Reported by Abbott Brothers.] 
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ant, to the jurisdiction of the court, and to 
the form of the libel. The decision of the 
court upon the questions then raised, is re- 
ported [in Case No. 18,20$]. The cause now 
came up for final hearing upon the proofs. 

As the case "was peculiar in its character, 
and as the libel was required to be reformed 
in Its construction, and when reformed was 
prosecuted to judgment without further ob- 
jection to its structure, the libel is now in- 
serted in full. 

"The libel of Henry J. Carr, of the city of 
New York, against the Swedish bark Zenobia, 
her owners, and Auguste R. Cronstadt, mas- 
ter thereof, in a cause civil and maritime of 
contract as against said vessel and owners, 
and of tort or damage against said master, 
respectfully shows: That for the last six 
years previous to the month of December 
last, your libellant has been a resident mer- 
chant in Hong Kong, China. That in the 
month of November last your libellant hav- 
ing determined to return with his family to 
the United States to reside, your Libellant 
chartered, at Hong Kong, a lorchar,' or 
small schooner, at an expense of $40, being 
the usual means and rate of travelling in 
China, and came down to Whampoa, a dis- 
tance of some ninety miles, to secure a pas- 
sage for your libellant and his family, con- 
sisting of a wife and infant child, to the port 
and city of New York. That on arriving 
at Whampoa your libellant found the Swe- 
dish bark Zenobia, whereof Auguste B. Cron- 
stadt was master, the first vessel up for the 
port of New York from Whampoa; and there- 
upon, on the 14th day of November, 1846, 
your libellant shipped on board of said bark 
Zenobia eight cases of merchandise, seven 
marked L. B. 0., Nos. 1, 2, 3, 4, 5, 6, 7, and 
one case marked F., No. 8, for which ship- 
ment the mate of said bark, H. Brandt, gave 
your libellant his receipt; also, three other 
cases of baggage' and a chest of drawers, 
which contained the sum of $2,500, for which 
cases said mate gave your libellant his re- 
ceipt in the Swedish language. That after 
putting on board of said bark the wearing 
apparel of your libellant and his family, your, 
libellant also paid, on the said November 14, 
1846, to the said A. B. Cronstadt, master of 
said bark, the sum of $150, as one half of 
the passage-money for your libellant and his 
family, from Canton to New York, and took 
from said master his receipt therefor. That 
the said master thereupon informed your 
libellant that said bark would not sail from 
Whampoa before the 1st of December fol- 
lowing, and that he would advise your libel- 
lant, by letter, of the time of his sailing. 
That your libellant thereupon returned to 
Hong Kong for his family; and on the 21st 
day of November last your libellant received 
a letter from the said A. B. Cronstadt, dated 
the 18th of November, stating that he should 
sail with said bark from Whampoa on the 
28th of November; and on the next day, the 
22d of November, your libellant received an- 



other letter from said A. B.. Cronstadt, dated 
the 19th, stating that he had written a letter 
on the ISth, but lest it might not have been 
forwarded properly, he repeated its contents, 
namely, that he should so sail from Whampoa 
on the 2Sth of November. That thereupon 
your libellant got himself and family in read- 
iness, and on the 24th day of November, left 
Hong Kong in a lorchar hired for the pur- 
pose, at the rate of $60, for Whampoa, and 
arrived there early on the morning of the 
27th of November. That not seeing said bark 
in the river and your libellant being informed 
she had sailed the day previous, namely, the 
26th of November, your -libellant leaving his 
family on board of the boat which brought 
them from Hong Kong, immediately hired 
a small boat, and proceeded to Canton to see 
Messrs. McLean, Deane & Co., the agents of 
the owners of said bark, and consignees in 
Canton. That upon arriving at Canton, your 
libellant learned from the said house of Mc- 
Lean, Deane & Co., that said bark had sailed 
from Whampoa, on her voyage to the port of 
New York, on the 26th day of November, two 
days previous to the time said master had 
informed your libellant he should sail. That, 
as your libellant was informed by said firm, 
said master, after the 14th of November, 
informed them there were no passengers to 
go out in said bark. That at the request 
of your libellant, the agents and consignees 
of the owners of said bark, Messrs. McLean, 
Deane & Co., wrote a letter to the said mas- 
ter by your libellant, directed to him in New 
York, dated November 30, 1846, in which 
they say, among other things: *We have pe- 
rused your letters to Mr. Carr, at Hong Kong, 
wherein you informed him that you would 
not sail from Whampoa for New York until 
the 28th inst.; and as Mr. Carr kept his time, 
and was at Whampoa on the day you named, 
we consider that he has not in any way for- 
feited his right to a passage for himself and 
family to New York, as agreed between you 
and him, as per your receipt.' That in ad- 
dition thereto, your libellant was also inform- 
ed at Canton, by Mr. John N. Griswold, that 
said bark sailed on the 26th of November 
from Whampoa, and that on the 14th of No- 
vember the said captain, A. B. Cronstadt was 
informed that he would be required to sail 
on the 25th of November. 

"And your libellant further shows, that on 
his return to Whampoa, the only vessel then 
lying in the river of Whampoa, bound for the 
port of New York, was the ship Bainbow„» 
which was to leave about the 3d of December 
following. That said bark Zenobia having 
on board all the property, money and effects 
of your libellant, together with the wearing 
apparel of your libellant and his family, your 
libellant was left at Whampoa wholly desti- 
tute, and was obliged to negotiate bills of 
exchange at an. enormous rate of exchange, 
in order to raise funds to provide your libel- 
lant and his family with proper outfit at 
that season of the year for a voyage to the 
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United States, which ccst your libellant $423, 
and to pay for his passage on board of said 
Rainbow, which was, under the circumstan- 
ces in which your libellant was placed, fixed 
at $400. That your libellant was therefore 
obliged to borrow $1,000, at the rate of 50 per 
cent upon the bills of exchange of your libel- 
lant, at three and four months, payable in 
the city of New York. That your libellant 
was obliged to incur an expense of $16 in 
going to and from Canton to Whampoa, to 
arrange for the passage of himself and family 
in the Rainbow; and during which time the 
detention of the lorchar in the river at Wham- 
poa, on board of which was the family of 
your libellant, from the said 27th day of No- 
vember to the 3d day of December, on which 
day your libellant went on board of said Rain- 
bow, cost your libellant the further sum of 
$64, there being no hotel or house of enter- 
tainment at Whampoa, and he consequently 
being obliged to remain in the boat in the 
river,, until they could go on board ship. 
That your libellant arrived in the port, of 
New York, in the ship Rainbow, on the 1st 
day of March last, with his family, and find- 
ing that said bark Zenobia has not yet ar- 
rived, and your libellant being a stranger in 
the city, and destitute of the means of imme- 
diate support, in order to borrow a small 
sum to supply the current wants of your libel- 
lant and his family, your libellant was obliged 
to effect insurance on his property in said 
bark Zenobia, at an expense of $61, and to 
assign the policy to the party loaning your 
libellant the sum so required. 

"And your libellant further shows, that 
said bark Zenobia arrived in the port of 
New York on or about the 9th day of May 
instant; and on or about the 10th instant 
your libellant saw said A. R. Cronstadt 
who appeared surprised, and said to your 
libellant, 'I thougnt you were in China yet.' 
That your libellant thereupon requested the 
said master of said vessel to return to your 
libellant the money he had so advanced, 
and to repay your libellant the money and 
expenses he was put to in Whampoa by the 
detention of Ubellant, in consequence of 
the violation of said contract and undertak- 
ing of said master in relation to the trans- 
portation of your libellant and his family 
to the United States. That said master set 
your libellant at defiance, and told your 
libellant to get redress as he best could. 

"And your libellant further shows unto 
your honor, that said master, following up 
*the great injury and damage so as afore- 
said done to your libellant, on the arrival 
of said bark Zenobia in the port of New 
York, has refused to make the proper entry 
of the merchandise and effects shipped by 
your libellant on board of said bark at 
Whampoa, on the manifest or proper ex- 
hibit of the cargo of said bark at the cus- 
tom-house in the city of New York, there- 
by preventing your libellant or his consignee 
from obtaining the property and effects of 



your libellant from said bark, or the public 
store, should they be left there; the only 
entry on said manifest or exhibit in rela- 
tion thereto, being as follows: '1—8 to or- 
der,' meaning packages No. 1 to 8 to order, 
said' master refusing to enter the name of 
your libellant as shipper; it being custom- 
ary and requisite to enter on said manifest 
or exhibit the numbers and marks of the 
several packages, the name of the person ship- 
ping them, and the name of the consignee, if 
consigned, as was the case with the whole 
of the cargo of said bark Zenobia on her said 
voyage, except the property and effects of 
your libellant; the entry of which, as above 
stated, was without marks and without the 
name of any person as shipper or consignee. 
That said master utterly refused to make 
any other entry, although informed by the 
collector of the port of New York, or his agent, 
that he is liable to- a penalty of $500 for not 
so doing,— the said master, A. R. Cronstadt, 
at one time pretending that he does not know 
your libellant and never saw him before,— 
at another time, as your libellant is informed, 
alleging that your libellant came to him at 
Whampoa destitute, and tried to beg a pas- 
sage for himself and family to the United 
States, all of which said master knows to be 
totally untrue. That when the several cases of 
merchandise were shipped on board said 
vessel, they were marked' as herein stated, 
and the receipt of the first oflicer of said 
bark taken therefor. That at the same time, 
on the 14th of November, your libellant took 
blank bills of lading to said master, and re- 
quested him to fill them out; he being unwell, 
your libellant left them on his table, said 
master saying he would have them made out 
and hand them to your libellant when he 
came on board the vessel,— the receipts of 
said first officer of said bark being the only 
evidence of such shipment left with your libel- 
lant That the value of said merchandise, 
wearing apparel, and money so shipped, was 
at least five thousand dollars. 

"And your libellant further shows, that 
your libellant offered to produce and exhibit 
to said master in the custom-house, on his 
pretending he did not know your libellant, 
his letter to your libellant, written at Wham- 
poa to your libellant at Hong Kong, with the 
Chinese postmark thereon; also the original 
receipts of his first officer of said bark, for 
the cases of merchandise and luggage so 
shipped, but the said master refused to see 
them, or pay any attention thereto. All of 
which actings and doings of said master have 
been and are oppressive and unjust towards 
your libellant. That said vessel is a foreign 
vessel, and is now lying within the jurisdic- 
tion of this court, and as your libellant is in- 
formed and believes, carried freights on her 
said voyage which have not yet been paid 
over to the owners or their agents, to some- 
thing like eight thousand dollars. 

"And thereupon your libellant alleges and 
articulately propounds as follows: First 
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That on or about November 14, 1846, your 
libellant shipped on board the said bark Zeno- 
bia, then lying at Whainpoa, (China,) for 
transportation to the port and city of New 
York, eight eases of merchandise, duly mark- 
ed and numbered, and also three other cases 
of luggage, with a chest of drawers, which 
contained the sum of $2,500; taking the re- 
ceipt of tbe mate of said bark for said last 
mentioned cases. Second. That on the same 
day your libellant contracted with the master 
of said vessel to convey your libellant and his 
family to the city of New York, and paid the 
master of said bark $150, as one half of the 
passage-money therefor. Third. That in com- 
ing down from Hong Kong to Whampoa with 
said merchandise, to ship the same to the 
United States, your libellant incurred the ex- 
pense of $40. Fourth. That after shipping 
said merchandise on board of said bark, and 
after the payment of said sum of $150 to said 
master, on account of the passage of your 
libellant and his family to New York, your 
libellant returned to Hong Kong for his 
family, under the assurance of the master of 
said bark that she would not sail before the 
first of December; and that he would advise 
your libellant in time of the day of sailing 
of said bark from Whampoa. Fifth. That on 
or about the 22d day of November last, your 
libellant received a letter from the master of 
said bark, dated the 19th of said month, stat- 
ing that he had written a letter on the 18th 
to your libellant, but lest it might miscarry, 
he repeated its contents, viz.: that he should 
sail from Whampoa on the 28th of Novem- 
ber. Sixth. That on the 24th of November 
your libellant and his family left Hong Kong, 
and arrived at Whampoa on the morning of 
the 27th of November last, and found said 
bark had sailed from Whampoa the day pre- 
vious, to wit, the 26th of November. Seventh. 
That the expense incurred by your libellant 
in coming down from Hong Kong to Wham- 
poa with his family to go on board of said 
bark was $60; and the necessary and addi- 
tional expense by reason of his detention un- 
til the sailing of the next vessel to the United 
States, the further sum of §64, besides the 
sum of $16 paid "by your libellant in going 
to Canton to see the agents of said bark. 
Eighth. That the master of said bark was, on 
the day of the shipment of said merchandise 
on board of said bark by your libellant, to 
wit, the 14th of November last, and some 
days previous to the date of his letter to your 
libellant of the 19th of November, duly no- 
tified that said bark would sail on the 25th 
of November; and said master well knew 
that said bark would sail before the 28th of 
November last. Ninth. That by the miscon- 
duct of said master, your libellant and his 
family were, on the 26th day of November 
last, after the shipment of all the merchandise, 
money, and wearing apparel of your libellant 
on board of said bark, and the payment of 
one half their passage-money to the United 
States, thereby left in Whampoa wholly 



destitute. Tenth. That your libellant was 
obliged to raise $1,000, by drawing bills at an 
enormous rate of exchange, to wit, fifty per 
cent, premium. Eleventh. That your libel- 
lant was, in consequence of being so left des- 
titute as to wearing apparel for himself and 
family, obliged to expend the sum of $432 
for a new outfit. Twelfth. That your libel- 
lant, in securing a passage for himself and 
family by the first vessel from Whampoa to 
the United States, was obliged to pay $400 
therefor. Thirteenth. That upon the arrival 
of your libellant in the United States in 
March last, before the arrival of said bark 
with the effects of your libellant, your libel- 
lant was obliged to effect an insurance upon 
his property at an expense of $G1, in order to 
borrow a small sum for the immediate wants 
of his family. Fourteenth. That said bark 
Zenobia arrived in the port of New York on 
the 9th day of May last; and said master, 
being called upon by your libellant to refund 
the passage-money so paid him in Whampoa,. 
with the money and expenses incurred ~by 
your libellant in consequence of being left 
in China, said master wholly refused, and set 
your libellant at defiance. Fifteenth. That 
said master, A. R. Cronstadt, after his arrival 
in New York with said bark, interposed every 
obstacle in his power, and endeavored to de- 
feat your libellant from obtaining his mer- 
chandise and effects so shipped by said vessel, 
by refusing to enter the same on the manifest 
of the cargo of said bark with their marks 
and numbers; and also by refusing to enter 
the name of your libellant therein as the ship- 
per of said merchandise and effects, to the 
great damage and injury of your libellant. 
Sixteenth. That the value of said merchan- 
dise, wearing apparel, and money, shipped on 
board of said bark by your libellant, was at 
least five thousand dollars. 

"And your libellant therefore charges, that 
said breaches of the undertaking and con- 
tract of said bark Zenobia and her master, 
to and with your libellant, are properly cog- 
nizable and relievable in this court of mari- 
time jurisdiction. And your libellant there- 
fore prays the aid of this honorable court, 
that process maritime may issue against said 
bark, her tackle and apparel, as well as 
against her owners and all persons interested 
therein, pursuant to the practice of courts of 
admiralty and maritime jurisdiction; and that 
an attachment in personam may issue against 
said master, A- R- Cronstadt, and that said 
bark, her owners, etc., may be by this hon- 
orable court decreed to pay to your libellant 
the money paid to said master on account of 
said voyage, for the passage of your libel- 
lant and his family, together with the dam- 
ages sustained by your libellant, and the mon- 
ey and expenses necessarily and properly in- 
curred by your libellant in China, by reason 
of said breach of the contract and under- 
taking of said master and bark with your 
libellant, and of all loss and damages sus- 
tained by your libellant therefrom, as well 
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also by reason of the refusal of said master 
to deliver or make the proper entries of the 
merchandise and effects of your libellant in 
the custom-house of the port of New York, 
therebypreventing your libellant from receiv- 
ing the same; and for such aid and redress 
against said bark, her owners, or the said A. 
R. Cronstadt, the master, as the court is com- 
petent to give in the premises. And that said 
bark, tackle and apparel, owners, and all in- 
terested in her, may be decreed also to pay 
to your libellant the costs of this suit And 
your libellant will ever pray." (Verification.) 
To the libel, as amended, A. R. Cronstadt, 
the master, and David Carnigie, owner and 
claimant, interposed separate answers. The 
answer of Cronstadt, the respondent, denied 
nearly all of the allegations of the libel, which 
charged any misconduct upon him. The nar- 
rative of the facts given by him was substan- 
tially as follows: On November 14, 1846, the 
libellant came on board the Zenobia, then 
making ready to sail for New York, and ap- 
plied to respondent for a passage for himself 
and family. He stated that he was poor and 
unable to pay full price, and desired to work 
his passage in part. He said that he was a 
Dane, and conversed with respondent, who 
was also a Dane, in the Danish language, 
and thus interested the sympathies of re- 
spondent in his behalf, as a fellow country- 
man. The respondent was thus persuaded to 
agree to give him passage at the reduced 
price of ?300, payable in advance. When, 
however, the time of payment came, the libel- 
lant represented that he had only money 
enough to pay one-half, and the respondent 
was then persuaded to accept half the money 
in cash, and the balance in libellanfs note. 
The libellant thereupon sent on board several 
cases of merchandise, amongst which was 
a chest of drawers, as stated in the libel, but 
respondent had no knowledge of their con- 
tents. No bills of lading for this property 
were given, and the only receipt obtained by 
libellant was one which he took from the sec- 
ond mate, and was merely for a hat, a com- 
pass, and a tea-caddy, which were specially 
entrusted to the mate. In respect to the time 
of sailing, the respondent told libellant at 
the time of his taking passage, that he could 
not tell when he should sail, but did not ex- 
pect to sail before the latter part of Novem- 
ber, but he recommended libellant to get his 
family down and on board as soon as pos- 
sible. The libellant then left to go for his 
family, but he having been gone a long time, 
respondent wrote to him, urging him to re- 
turn without delay, and saying that as near 
as he knew, the vessel would sail on or 
about the 28th. The vessel did not actually 
leave "Wbampoa till the 27th. The answer 
also denied having done anything to delay 
or thwart the libellant in procuring his prop- 
erty to be passed through the custom-house. 
The answer insisted that the claim of the 
libellant that he had §2,500 in specie in his 
chest of drawers, showed that the contract 



of affreightment was procured through false 
and fraudulent pretences of poverty, and for 
this reason respondent contended that libel- 
lant was entitled to no remedy upon the con- 
tract. He also insisted that the contract 
was a personal one, and not within the juris- 
diction of the court. The answer of the 
claimant, David Carnigie, set up substan- 
tially the same matters of defence with that 
of Cronstadt. The details of the testimony 
given at the hearing are omitted, — the inter- 
est of the ease lying in the points of law 
ruled by the court. 

Abner Benedict, for libellant. 
Francis B. Cutting, for claimant and re- 
spondent. 

BETTS, District Judge. The libellant 
seeks to recover, in this action, for several 
distinct items of damage connected with a 
breach of a contract of affreightment, enter- 
ed into between-himself and the master of 
the Zenobia, and which, as he charges, was 
wilfully violated by the latter. The allega- 
tions of damage are, many of them, distinct 
in their nature, and require" to be separately 
considered. 

The libellant shipped on board of the 
Zenobia, then lying at Whampoa, China, for 
transportation to this port, sundry cases of 
merchandise. On the arrival of the vessel 
here, it was found that the articles contain- 
ed in a trunk belonging to libellant had be- 
come injured by being wet. The other 
eases passed into the custom-house, and by 
the neglect of the master to make the prop- 
er entries upon the ship's manifest, the 
libellant was greatly delayed in obtaining 
their delivery to him. The vessel is un- 
doubtedly responsible to the libellant for the 
safe carriage and delivery of the goods lad- 
en by him on board her, and he is entitled 
to recover damages for a breach of duty in 
this respect. 

As regards the injury to the articles con- 
tained in the trunk, the defence is, that the 
damage was occasioned by the perils of the 
sea. But there being no bill of lading in 
the ease, exempting the vessel from liability 
for losses arising from perils of the sea, it 
becomes necessary for the claimants to 
prove that the injury arose from supernatu- 
ral causes. In other words, the liability of 
the ship, as a common carrier, can only be 
discharged by showing that the loss was in- 
curred from perils embraced within the 
meaning of the phrase, "the act of God." 
The cases are very numerous in which the 
attempt has been' made to exempt the com- 
mon carrier from this strict liability for 
losses occasioned by casualties not absolute- 
ly unavoidable; but the rule is uniform, and 
is sanctioned by authority too strong to be 
questioned, that to bring a disaster within 
the scope of the phrase, "the act of God," 
.for the purpose of relieving the common car- 
rier from responsibility, it is necessary to 
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show that it occurred independent of hu- 
man action or neglect. It is only a natural 
and inevitable necessity, and one arising 
wholly above the control of human agencies, 
which constitutes the peril or disaster con- 
templated by that phrase. 2 Kent, Comin. 
597. In the absence of an exemption to be 
gathered from the contract of affreightment, 
the carrier cannot excuse a loss, resulting 
in any degree from the influence of human 
means, excepting only a loss from the force 
exerted by a public enemy. Numerous 
cases upon this subject are collected and dis- 
cussed in McArthur v. Sears, 21 Wend. 190. 
See, also, The Reeside [Case No. 11,657]; 1 
Conn. 4S7; Story, Bailm. §§ 512, 531; White- 
sides v. Russel, 8 Watts & S. 44. Any act 
of omission, neglect, or carelessness on the 
part of the master or crew, contributing to 
the loss, takes away the protection of the 
defence here relied upon. 

It is in proof, on the part of the libellant, 
that the trunk was stored in the long-boat, 
and that such storage was not proper for 
freight of that description. The vessel must 
therefore be held responsible for the injury 
received by the contents of the trunk. ■ 

There is also a demand for damages be- 
cause of the misconduct of the master in the ■ 
preparation of his manifest, and in thwart- 
ing the libellant in his efforts to obtain the 
delivery of his goods in this port How far 
these particulars if proved with all the ag- 
gravations charged in the libel, might afford 
substantive ground of action, I do not now 
examine or decide. The testimony does not 
present a case requiring such decision. But 
the delay of the master in presenting a prop- 
er manifest, so that the libellant could pass 
his property through the custom-house, is a 
neglect of his duty as master; and damages 
naturally incident to any failure of duty to- 
wards the shipment on the part of the mas- 
ter, fall properly within the responsibility of 
the vessel. She is bound for the safe car- 
riage and due delivery of the cargo; and 
acts of misconduct by the master, which are 
injurious in either respect to the shipper, 
will subject her to make adequate recom- 
pense to the freighter. The liability of the 
vessel upon this score is, however, limited 
to damages for the act or neglect of the mas- 
ter in his capacity as such. For any tortious 
endeavor on his part to prevent the libel- 
lant from recovering possession of his goods, 
■she is not responsible; nor would such acts 
of the master, committed at this port, and in 
command of the ship, fall within the juris- 
diction of the court, in an action against 
him personally. 

It will be difficult to fix upon a measure of 
damages in that respect which will meet the 
particular merits of the case yet rest on 
principles of general application. The actual 
damage to the owner of goods may be very 
great, yet when the damage to a consdera- 
ble degree Is merely consequential, it can- 
not be charged in its entirety upon the ves- 
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sel as the immediate and proximate cause 
of it. If the goods were subject to freight, 
I should be inclined to regard a loss from the 
misconduct of the master in withholding 
their delivery, a proper counter-claim against 
the freight; but these goods being the per- 
sonal baggage of libellant and family, and 
not chargeable with freight, I think some 
compensation awarded by way of demurrage 
as it were, will be the appropriate mode of 
satisfaction. The master made oath before 
the deputy collector to the manifest, on May 
Sth, the libellant being then here, seeking 
the delivery of his property; and did not 
make the proper baggage entry thereon, so 
that the goods could be obtained by the libel- 
lant until June 15th. This act, although 
importing wilful misconduct on the part 
of the master, was yet within the scope of 
his authority, and accordingly the vessel 
stands chargeable with its consequences. 
Abb. Shipp. 152, 158. I regard the delay to 
the owner in obtaining his goods, and his 
necessary expense in procuring them from 
the custom-house, as imposing on him a loss 
or damage amounting to §2 per day; and 
without a more satisfactory measure of 
compensation, I shall adopt that as a rea- 
sonable remuneration, and allow him the 
sum of §74, because of the wrongful non- 
delivery of his property pursuant to the 
shipping contract. 

The libellant charges that a chest of draw- 
ers which was shipped by him amongst the 
cases of merchandise above referred to, con- 
tained the sum of twenty-five hundred dol- 
lars in specie, aJid that this money was 
missing from the chest when delivered to 
him in this port There is no evidence, how- 
ever, to support either of these averments; 
and the claimant proves, by the testimony 
of one of the mates of the vessel, that the 
libellant himself had access to the chest of 
drawers while it was yet on board the ves- 
sel; that he took a bundle from the furni- 
ture previous to its being landed, and that 
no complaint was then made by him of the 
loss of any money. He establishes no right 
to recovery on this part of his claim. 

The libel avers that the libellant contract- 
ed with the master of the Zenobia to convey 
him and his family from Whampoa to this 
port; that he paid the 'master of the bark 
in advance $150, being one half of the pas- 
sage money, and that the vessel sailed with- 
out him, previous to the time appointed and 
without his knowledge. I think the libel- 
lant has established this charge, and is en- 
titled to recover against the bark his dam- 
ages for this breach of contract by the mas- 
ter, to transport him and his family as pas- 
sengers. This contract was one which it 
was competent for the master to make in 
the employment of the ship, and became 
binding on the vessel. Abb. Shipp. 160; 3 
Kent, Comm. 162. The vessel is liable on 
this contract for the S150 paid the master in 
advance in China, upon the grounds stated 
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in the former decision of the court in this 
cause, in July last. [Case No. 18,208.] 

The libeilant came down from his resi- 
dence at Hong Kong to Whampoa, in sea- 
son to embark on the Zenobia on Novem- 
ber 2Sth, which was her appointed day of 
sailing, but found she had already left. His 
expenses incurred in coming down to "Wham- 
poa are stated at $60, and his further ex- 
penses incurred through his detention at 
Whampoa, at $64, besides $16 paid in going 
to Canton to confer with the agents of the 
bark respecting her departure. There is no 
ground upon which the libeilant can claim 
to recover the cost of his passage from Hong 
Kong to Whampoa, as he must necessarily 
have made that voyage, whether he came 
home in the Zenobia or the Rainbow. But 
the vessel is chargeable with the expenses 
of the libeilant incurred in waiting at 
Whampoa, after the Zenobia had left, for 
the sailing of a vessel in which he might 
take passage to the United States. The 
evidence shows that $64 is a moderate al- 
lowance for those expenses, and that sum 
should accordingly be allowed. 

It is not necessary to discuss the question 
of the liability of the vessel or master to 
the libeilant for the disbursements said to 
have been made at Canton in a premium for 
the loan alleged in the libel to have been 
paid, or for the new supply of clothing for 
himself and family there purchased. No 
proof is given that the libeilant made any 
such disbursements, and the court cannot 
presume them from any supposed necessity, 
arising from the circumstances of the case. 

I consider the bark equitably liable be- 
cause of the violation of the contract to 
transport the libeilant and his family to 
this port, in damages equal to the cost of 
his passage to this country in the Rainbow, 
upon the general grounds upon which I have 
already placed his right to recover back the 
advance passage-money. That disburse- 
ment is fairly chargeable upon the^ ship as 
a portion of the damages recoverable by li- 
beilant for the breach of the passage con- 
tract. The sum of $400 paid by him is 
proved to be below the usual and customary 
rate of charge for such passages, and that 
sum he is entitled to recover. 

A reference must necessarily be had to a 
commissioner, to ascertain the amount of 
injury to the clothes contained in the trunk, 
by wetting, unless the parties can agree to 
the amount of such damage. 

It is proper to remark, in respect to the 
deposition of Captain Cronstadt, the re- 
spondent, which was offered in the cause, 
that even if it were legally admissible, it 
would not in my estimation, displace the 
other evidence in the cause, nor vindicate 
his conduct. But he stands a party to the 
suit, being prosecuted in personam, and sub- 
ject to a decree against himself for all the 
liabilities of the vessel in this behalf; and 
the case of Bridges v. Armour, 5 How. [46 



U. S.] 91, seems to settle the point that he- 
is an incompetent witness in the cause. 

The decree will accordingly be for the li- 
beilant, as above, and for full costs of suit. 



Case No. 18,210. 

The ZEPHYR. 

[3 Mason, 341.] i 

Circuit Court, D. Massachusetts. May Term, 
1824. 

Bottomry Bond— Pledge of Freight — Recov- 
ery of .Exchange. 

1. "Where a bottomry bond is given upon ves- 
sel and freight, it binds them only, an'' not the 
cargo, although in a recital in the bond it is 
stated, that the master was necessitated to take 
the sum loaned on the vessel, her cargo, and 
freight. 

2. If the omission were by mistake, and so 
stated in the libel, it might be reformed. 

[Cited in Pope v. Nickerson, Case No. 11,2T4.] 
[Cited in Bell v. Morse, 6 N. H. 209.] 

3. Where a bottomry bond was given, payable 
within five days after the arrival of the vessel 
at Boston, and a bill of exchange was drawn 
for the amount loaned, at the same time, pay- 
able in London, and the agreement was, that if 
the bill was paid, the bottomry bond should be 
void, at the option of the borrower, and the bor- 
rower does not elect to pay the bill, the lender 
cannot, in a suit on the bottomry bond, recover 
the exchange between Boston and London, but 
must receive the amount of his bottomry bond. 

[Cited in Greely v. Smith, Case No. 5,750.] 

4. When freight is pledged in a bottomry 
bond, it means the freight of the whole voyage, 
and not the freight for that part of the voyage 
unperformed at the time of giving the bottomry 
bond. 

[Cited in Brett v. Van Praag, 157 Mass. 142, 
31 N. E. 763.] 

This was a libel, upon a bottomry bond, 
against the schooner Zephyr, her cargo, and 
freight. The schooner was bound on a voy- 
age from Messina in Sicily to Boston, with a 
cargo consisting principally of fruit, and be- 
ing greatly injured by the perils of the sea 
during her voyage was compelled to put in- 
to the port of Lisbon for repairs and refit- 
ment. A survey was here called, and the 
cargo was unladen for the purpose of repairs, 
and the latter being completed, the undam- 
aged part of the cargo was reladen, and the 
libellants also shipped on board about 50 
casks of wine for the Boston market. The 
libellants advanced the money necessary for 
the repairs, amounting to £856. 7s. sterling, 
for which the master of the Zephyr drew a 
bill on his owner's agents, in London, and 
the libellants also took, as they assert, "as 
collateral security, the bottomry bond now 
in controversy, upon a premium of £15 per 
cent. The bond recites, that the master "was 
necessitated for the prosecution of his voy- 
age from the port of Lisbon to the port of 
Boston, to take upon the said schooner her 
cargo and freight for the said voyage," the 
sum stated in the bond. It then states a 

i [Reported by William P. Mason, Esq.] 
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covenant on the part of the master to pro- 
ceed to Boston and finish his voyage, and he 
binds "the said schooner Zephyr, her freight 
for the said voyage" (omitting any mention 
of the cargo), "with her appurtenances, for 
the payment of the sum lent, and the bot- 
tomry interest, viz. £984. 16s. sterling, within 
five days after the ship's arrival at Boston, 
or at any other port of discharge." He then 
covenants, "that the said schooner Zephyr, 
her freight for the said voyage, together" 
with her tackle &c. after her next safe ar- 
rival at Boston or any other port of dis- 
charge, shall be liable and chargeable at all 
times" for the amount of the bond. Then 
follows a clause, "that in case the schooner 
Zephyr shall be lost, taken, burnt, or cast 
away before her next safe arrival at Boston 
or any other port of discharge, or that a bill 
of exchange dated this day, signed &c. for 
the said sum £ 856. 7s. payable in London at 
60 days' date to order of Charles Higgs on 
Messrs. N. H. O. & Company, shall be duly 
accepted and paid, then and in either of the 
two cases aforesaid the said payment of £984. 
16s. sterling shall not be demanded or re- 
coverable," &e. The schooner duly arrived in 
Boston, and the bottomry bond not having 
been paid, the present suit was commenced 
in October, 1822, and from various causes, 
was delayed upon the appeal until the hear- 
ing at the present term. 

Mr. Hubbard, for libellants. 
Mr. Peabody, for respondents. 

STOHr, Circuit Justice (after reciting the 
facts). It is unnecessary to state any other 
points presented by the case, except those 
which have been suggested for argument in 
this court. The first is, whether the cargo is 
bound by the terms of the bond, that cargo 
having been shipped partly on freight, and 
partly on aceount of the owners of the ship. 
It appears to me that the cai-go is not, upon 
the true construction of the terms of the 
bond, bound by the hypothecation. It is 
true, that in the preliminary recital it is stat- 
ed, that the master was necessitated to take 
upon the schooner, her cargo, and freight, 
the sum loaned; but the subsequent clauses 
containing the actual hypothecation confine 
it in terms to the schooner and her freight 
for the voyage. If the cargo had been omit- 
ted by mistake, and that was made clear by 
the evidence, it might have furnished an- 
other ground to reform the contract. But 
the libel does not address itself to any such 
state of facts; and the court is therefore re- 
lieved from any further inquiry as to the 
true import of the terms of the bond. Upon 
this I have no more to say, than that as they 
speak a positive and clear language, putting 
only the vessel and freight under hypothe- 
cation, I see no reason to extend the obvious 
meaning from the more large, but not very 
definite intention, indicated by the recital. 

The next point is, whether the libellants 
30 Fed.Cas.— 59 



are not entitled to an allowance, upon the 
sum due by the bond, of the rate of exchange 
between London and Boston. The argument 
is, that the bill of exchange was payable in 
London; and therefore the court ought to 
give the party the same benefit, as if it were 
actually paid there. But the present is not 
a suit upon the bill of exchange, to recover 
the simple amount thereof with damages. 
It is a suit in rem upon the bottomry bond, 
in which the libellants seek to recover the 
whole bottomry loan and premium, which 
by the terms of the bond is payable within 
five days after the arrival of the vessel in 
Boston. The money therefore was clearly 
payable here; and the party cannot entitle 
himself to the rate of exchange, since the 
undertaking was not to pay it in London. 
As to the bill of exchange, recited in the 
bond, there is no pretence to say, that there 
was an absolute undertaking by the owners 
of the schooner to pay it. There is an op- 
tion given to them by the bond to pay it in 
lieu of the bottomry premium; and if they 
do not choose to avail themselves of the al- 
ternative inserted in the bond for their bene- 
fit, the only effect is, that the hypothecation 
becomes absolute, and may now be rigorous- 
ly enforced against the ship and freight. 

The remaining point requires more consid- 
eration. The district judge decreed to the 
libellants an allowance of the freight of the 
whole cargo from Lisbon to Boston, exclud- 
ing what may be considered a pro rata 
freight from Messina to Lisbon. The ques- 
tion is, whether the bottomry bond was not in- 
tended to cover the whole freight earned in the 
voyage from Messina. If this were to be de- 
cided upon the general principles of maritime 
law, independently of the particular circum- 
stances of this case, I should have great diffi- 
culty in confining the hypothecation to the 
freight earned on the voyage from Lisbuu to 
Boston. Where the freight is pledged generally, 
it seems to me, that it includes the freight 
for the whole voyage, which the ship is in 
the course of earning; and it would be un- 
just and inconsistent with the intention of 
the parties, to restrict it to freight subse- 
quently earned, as upon a new contract. Up- 
on any other construction, where the vessel 
is repaired at an intermediate port, without 
any change of her cargo, no freight at all 
would be hypothecated; for no distinct 
freight would grow due for the voyage from 
the port of repairs. The freight ultimately 
paid would not be divisible; it would be the 
entire freight for the fulfilment of the origi- 
nal contract for the whole voyage, and not 
a pro rata freight, as upon a receipt and de- 
livery at the intermediate port. When the 
parties pledge freight, it must, in the ab- 
sence of all other counter proofs, be pre- 
sumed, that they mean the freight to be 
earned oy the ship in the course of the voy- 
age, which has been interrupted by the dis- 
aster. By the maritime law of France, in- 
deed, freight, which is to be earned, is not 
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the subject of hypothecation, though Valin 
and Emerigon admit, that freight actually- 
earned may be. 2 Yalin, Oomm. lib. 3, tit. 
o, art. 4; 2 Emerig. c. 5, § 2, p. 479. Wheth- 
er this is the law of other continental na- 
tions, it is unnecessary to inquire, for our 
law is certainly different, and by that alone 
the present suit is to be determined. Unless, 
then, some language is used in the instru- 
ment now before the court, which calls upon 
it to narr6w the general interpretation of hy- 
pothecations of freight, the freight, which 
was earned upon the whole voyage from 
Messina, must be brought into court, and 
subjected to the claim of the bottomry hold- 
ers. Various clauses are relied upon for this 
purpose, in which the expression is used, 
that the hypothecation is of "the schooner 
and her freight for the said voyage;" but all 
these expressions, by necessary reference, 
reflect back upon the antecedent recital, in 
which the voyage is mentioned, and there- 
fore the whole case resolves itself into the 
true interpretation of the words of that re- 
cital. I have already had occasion to quote 
the words. There is nothing in them, that 
points to the commencement of a new voy- 
age. The vessel is stated to be riding at 
anchor within the port of Lisbon, and bound 
for Boston, and the money loaned is for the 
prosecution of the voyage from Lisbon to 
Boston, and the money is said to be "taken 
upon the schooner, her cargo, and freight for 
the said voyage." This is certainly true in 
point of fact, for her voyage was at that 
time from Lisbon to Boston; but that is hot 
inconsistent with its being a part of the 
larger voyage in prosecution from Messina 
to Boston. *If the cargo had been directly 
hypothecated, it would scarcely be pretended, 
that it included only the new cargo taken in 
at Lisbon, for this belonged exclusively to 
the libellants. As little reason is there to 
suppose that the freight of this new cargo 
only was actually hypothecated, for the li- 
bellants might have arrived at their object 
in that view by a shorter way. The freight, 
in contemplation of the parties, must have 
been the freight which would be earned by 
the prosecution of the voyage from Lisbon to 
Boston; and that freight was what the own- 
ers of the ship earned, as well upon the ship- 
ment at Messina, as that at Lisbon. I see 
nothing in the words used in the bond that 
prevents the court from giving them this 
reasonable construction. Instruments of this 
sort are rarely drawn with technical accu- 
racy, and it is the duty of the court to give 
them a liberal interpretation. The parties 
have imperfectly expressed their meaning; 
they have referred to a voyage then intended 
to be prosecuted farther, which had been 
partly accomplished, and they take up the 
voyage at that point of time only at which 
the bottomry risk was to commence, and de- 
scribe so much of it as fixed the beginning 
and termination of that risk. The whole 
earnings of the vessels were intended to be 



pledged; and the whole depended upon the 
successful termination of the remaining part 
of the voyage. I have no doubt, therefore, 
that the bottomry holders are entitled to 
have an account and allowance of the whole 
freight for the whole voyage from Messina, 
and I shall decree it to be paid them accord- 
ingly. 
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Case HSTo. 18,311. 

ZEREGA et al. v. GEE et al. 

[Betts' Scr. Bk. 265.] 

District Court, S. D. New York. April, 1858. 

Liability of Ship-Owner— Injury to Cakgo. 

[Ship-owners are not liable for damage to iron 
shipped under a bill of lading exempting the 
ship from accountability for rust, unless the rust 
was received on board, and through want of 
proper stowage and care.] 

Suit by Augustus Zarega and others against 
Edward A. Gee and others for freight on 
bill of lading from Liverpool to this port. A 
lot of iron was delivered to respondents by 
the libellants in this port, in a very rusty 
condition, produced by water or soda ash 
stains. The bill of lading had a reservation 
written on it, "Ship not accountable for 
rust,'' and the libellants proved that the car- 
go was put on board at Liverpool badly rust- 
ed. The proof was that the iron was proper- 
ly stowed in the ship, and that barrels of 
soda ash, laden on board, were also properly 
and securely stowed in the sides of the ship, 
and in the usual manner in relation to the 
stowage of iron with it. 

Held (BETTS, District Judge): That the 
ship owners were not liable for the damage to 
the iron without proof that the rust was re- 
ceived on board, and for want of proper stow- 
age and care. 

Decree for the full freight, with leave, 
however, on application of the respondents, 
to open the ease for further proofs to the 
want of due care and attention by the mas- 
ter to the cargo, or in stowing the iron or 
soda ash on board. 



Case No. 18,312. 

ZEREGA et al. v. McDONALD. 

[1 Woods, 496.] i 

Circuit Court, S. D. Georgia. April Term, 
1873. 

Attachment Pkoceeding — Breach of Contract 
— Unliquidated Damages — Jurisdiction of 
County Court — Injunction against Judg- 
ment. 

1. Under the local law of Georgia, no attach- 
ment lies for the recovery of unliquidated dam- 
ages consequent upon the breach of a contract. 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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2. And when from the answer of the gar- 
nishees, it appears that there are no debts due 
the defendants in attachment in the county 
where the proceedings are commenced, and none 
of their property is seized in the county, the 
county court has no jurisdiction to proceed fur- 
ther in the case. 

3. A judgment in attachment will be enjoin- 
ed in equity if the defendant had no actual no- 
tice, and had a good defense, and his failure to 
make defense was owing not to any fault or 
negligence on his part, but to the fault of the 
plaintiff. 

This was a cause in equity which was sub- 
mitted for final decree on the pleadings and 
evidence. 

Arthur Hood, for complainants. 
Herbert Fielder, for defendants. 

WOODS, Circuit Judge. This cause was 
■commenced in the superior court of Ran- 
dolph .county, and was removed thence to 
this court by complainants, who are citizens 
of the state of New York. The object of the 
bill is to set aside a judgment of the county 
court of Richmond county, rendered in a pro- 
ceeding in attachment at the August term, 
1867, in favor of McDonald, the defendant in 
this cause, and against the firm of Scott Zer- 
ega & Co., of which complainants [Zerega and 
Scott] are surviving partners, for $1,600. 
The alleged facts, upon which said judgment 
was predicated, are these: McDonald had 
consigned thirty-three bales of cotton to com- 
plainants, in the city of New York, to be 
sold by them, not before the lapse of a spe- 
cific time. The complainants sold the cotton 
without authority before the time fixed by 
McDonald for the sale, whereby he claimed 
to have suffered a loss of $1,600. McDonald 
swore out an attachment against Scott, Zer- 
ega & Co., in the county court of Randolph 
county, Georgia, on the ground that they 
were nonresidents of the state, and garnishee 
process was served on several citizens of 
Randolph county, and upon Nutting, Powell 
& Co., of Bibb county, Georgia. All the per- 
sons served in Randolph county answered 
under oath, that they had no effects of, and 
were not indebted to the defendants in at- 
tachment. Nutting, Powell & Co., of Bibb 
county, made no answer. No property was 
anywhere seized by virtue of the attachment. 
Notwithstanding these facts, the plaintiff in 
attachment proceeded with his cause, sub- 
mitted the same to a jury which rendered a 
verdict in his favor for $1,600, and Nutting, 
Powell & Co., having failed to answer, judg- 
ment was rendered against them in Bibb 
county for the amount of the demand of Mc- 
Donald. The complainants aver, that they 
had no notice or knowledge of these proceed- 
ings in attachment; that they were not in 
any manner indebted to McDonald; that he 
had no claim upon them for damages; that 
they had a good defense to the said action, 



and that the county court of Richmond coun- 
ty had no jurisdiction to render said judg- 
ment. 

We think this judgment should be set 
aside, on several grounds: 

1. The Code of Georgia authorizes proceed- 
ings in attachment in eases of debt, and re- 
quires that the party seeking this remedy 
make oath of the amount of the debt claimed 
to be due. It was held by the supreme court 
of this state in Mills v. Findlay, 14 Ga. 230, 
that "under the laws of this state no attach- 
ment lies for the recovery of unliquidated, 
damages consequent upon the breach of a 
covenant." The attachment in that case ap- 
peared to have been taken out for breach of 
covenant, in this, that the defendant had 
sold to the plaintiff the patent right for Bibb 
county to "Woodworth's Planing Machine," 
whereas, the plaintiff was not the owner of 
said patent, and had no right to sell the 
same. It is true that this decision was made 
in 1853, before the present Code of Georgia 
was in force, but the law then in force re- 
quired the plaintiff in attachment to make 
affidavit of the amount of "the debt or de- 
mand which he believed to be due" (1 Cobb's 
Dig. p. 77), and this was held not to em- 
brace unliquidated damages. This decision 
is contrary to the current authority in other 
states (Lenox v. Howland, 3 Caines, 323; 
Wilson v. Wilson, 8 Gill, 192; Peter v. But- 
ler, 1 Leigh, 285; Weaver v. Puryear, 11 Ala. 
941); but it is the construction put upon the 
local law by the supreme court of this state, 
and must be considered as a part of the stat- 
ute (Massingill v. Downs, 7 How. [48 XL 
S.] 767; Nesmith v. Sheldon, Id. 812; Web- 
ster v. Cooper, 14 How. [55 TJ. S.] 504). 

2. When, from the returns of the gar- 
nishees in Richmond county, it appeared that 
there were no debts due said Scott, Zerega 
& Co., in that county, and there being no 
property of complainants seized in that coun- 
ty, the county court had no jurisdiction to 
proceed further in the case. 

3. I am satisfied from the evidence in this 
ease that the complainants have a good de- 
fense against the claim of McDonald. As 
the judgment was taken against them with- 
out notice, it ought to be set aside. A judg- 
ment in attachment will be enjoined, if the 
defendant had no actual notice and had a 
good defense to the suit, and his failure to 
make defense was owing not to any fault or 
negligence on his part, but to the fault of 
plaintiff. Farmers-' & Exchange Bank v. 
Ruse, Patten & Co., 27 Ga. 391. A decree 
will be entered setting aside the verdict and 
judgment rendered in the county court of 
Randolph county against Scott, Zerega & 
Co., as in the opinion of this court, the coun- 
ty court of Randolph had no jurisdiction ,of 
the case. 
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Case No. 18,213. 

ZEREGA et al. v. POPPE et al. 

[Abb. Adm. 397.] i 

District Court, S. D. New York. Jan., 1849. 

Bill of Lading — Contradiction bt Pauoi. — In- 
sufficient Packing. 

1. Under a bill of lading which acknowledges 
the receipt of goods for transportation in good 
order, the carrier may, notwithstanding, show, 
in case of injury to the goods, and as against the 
owner of them, that it was occasioned by in- 
sufficiency in the cask, ease, &c, in which they 
were packed, and not by any negligence or mis- 
feasance upon his part. 

[Compare, also, on the right to explain a bill 
of lading, Manchester v. Milne, Case No. 9,- 
006; Goodrich v. Norris, Id. 5,545; Baxter 
v. Leland, Id. 1,124.] 

2. But the law presumes that the goods were 
delivered to the carrier in the condition specified 
in the bill of lading; and the burden of proof 
lies upon the carrier to rebut this presumption. 

3. It is not sufficient, in case of damage to 
goods received under such a bill, for the carrier 
to show that the goods were delivered to him in 
insufficient packages, and that the defect was 
not discoverable by him. He must also show 
that the loss actually resulted from such insuf- 
ficiency, and from no fault of his. 

[Cited in Kennedy v. Dodge, Case No. 7,701.] 

This was a libel in personam, by Augustus 
Zerega, Thomas Andrews, and Isaiah C. "Whit- 
more, owners of the ship James H. Shepherd, 
against Edward Poppe and Theodore Poppe, 
to recover the freight of thirty-two casks of 
linseed oil, shipped on board the James H. 
Shepherd, at Antwerp, and consigned to the 
defendants at this port. The goods were ship- 
ped under a bill of lading, in French, of which 
the following is a translation: "I, J. Ains- 
worth, captain of the American ship James H. 
Shepherd, at present at Antwerp, bound for 
New York, acknowledge to have received on 
board my said ship, in good order, from Messrs. 
F. & J. Badart Freres, thirty-two casks of 
linseed oil, containing together twenty thou- 
sand and sixty-three litres, which I bind 
myself to deliver at the said place, well-condi- 
tioned, excepting the perils of the sea, to or- 
der, they paying me for freight two Amer- 
ican cents per gallon, and no more; for the 
accomplishment of which I bind myself, my 
property, and my said ship, freight and 
equipment, and have signed four receipts of 
the same tenor and of one effect. Done at 
Antwerp, March 10, 1848. Contents un- 
known—not accountable for leakage. James 
Ainsworth." 

Thirty-one of these casks of oil were safely 
delivered to the respondents, the consignees, 
in New York. The other cask was found, 
on unlading, to have been broken, and its 
contents had escaped. The consignees, con- 
sidering that the value of the oil lost, in- 
cluding duties paid upon the lost oil, as a 
part of the invoice, exceeded the amount due 
for freight, and that the carriers were liable 
for the loss, refused to pay the charges for 

i [Reported by Abbott Bros.] 



freight, and this suit was accordingly 
brought by the ship-owners, to recover it. 
The amount claimed was $89.20. Other facts 
appear in the opinion. 

Mortimer Porter, for libellants. 
Edgar Logan, for respondents. 

BETTS, District Judge. This action is by 
the owners of the ship James H. Shepherd, to- 
recover the freight of thirty-two casks of 
linseed oil from Antwerp to New York. 
Thirty-one of these casks were delivered to 
the defendants, as consignees. One cask, of 
the capacity of two hundred and six gallons, 
was found, on discharging the vessel, to be 
broken, and its contents had leaked entirely 
out. The value of the oil lost, including six- 
teen dollars duties paid upon it by the con- 
signees, exceeds, it is contended, the amount 
of freight stipulated for the transportation 
of the thirty-one easks. And the question 
between the parties is, upon which this loss 
shall fall. 

The liability of the ship-owners is fixed 
prima facie by the bill of lading, as between 
the parties to it; and considering the de- 
fendants to have no other rights than those 
of the owners of the goods shipped, the bur- 
den is on the respondents to show an ade- 
quate excuse for not delivering the entire 
cargo, conformably with the terms of the bill 
of lading. Abb. Shipp. 323; Curt. Merch. 
Seam. 1G9. The acknowledgment by the bill 
of lading that the cargo was received in good 
condition is prima facie evidence that, so far 
as indicated by the external appearance of 
the casks, it was in good order when laden 
on the ship. It is not, indeed, conclusive up- 
on the libellants. They are at liberty to 
show that the loss resulted from inherent in- 
sufficiency or concealed defects in the cask, 
or other facts constituting an adequate cause 
for its breakage, without fault or negligence 
on their part. It, however, devolves upon 
them to supply satisfactory proof that the 
admission made in the bill of lading is inac- 
curate, and that this cask was not received 
by the ship in good condition. 

The exculpation set up is, that the cask, 
when sent to the ship, was rotten and insuf- 
ficient to bear the weight of oil in it, and the 
handling necessary for lading and unlading 
it. Such defects of the cask, not discernible 
to the carrier on an ordinary examination, 
will undoubtedly relieve him of responsibil- 
ity in ease of the loss of its contents in the 
course of transportation. Story, Bailm. § 
492. But this insufficiency of the package, 
and the fact that it was the cause of the loss, 
must be proved. It is not to be presumed 
from the circumstances that the goods were 
not safely delivered. The libellants have un- 
dertaken to establish the fact, by proving the 
"broken cask was in appearance old, decayed, 
and rotten; and from that condition of in- 
firmity, they contend the leakage was owing 
to the insufficient state of the cask, and not 
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to any negligence or improper aet of the 
master or crew. 

It is not necessary to consider the perti- 
nency and weight of those suppositions and 
inferences, for the libellants have not suc- 
ceeded in showing that the injury to the 
cask did actually arise from its insufficiency 
to sustain the ordinary treatment of lading 
and stowage on hoard. Several respectable 
and intelligent witnesses have been exam- 
ined, who express the opinion, that from the 
present state and appearance of the broken 
stave, it would not have borne rolling over 
a. stone or other hard substance, in getting it 
to the ship, or being let down heavily on 
dunnage of wood in the course of stowage. 
The stave was crushed inwardly near the 
bilge. The fracture was manifestly caused 
by the cask encountering a sudden shock or 
pressure. The ligaments of the stave are 
severed by being driven inwardly in a splin- 
tered state, but held in contact without be- 
ing actually broken short off. Some of the 
^witnesses inferred this appearance of the 
fracture was caused by prying the cask with 
a lever of iron or other hard material, in 
-endeavoring to lift it or move it in stowing; 
but all agree that the break could not result 
merely from the resting of the cask on its 
bed and supporters, in the manner the evi- 
dence shows it was dunnaged on board. 
This testimony displaces all ground of pre- 
sumption that the breakage arose from any 
inherent defect of the cask. The opinion of 
all the witnesses and the exhibition of the 
stave, demonstrates that the fracture must 
have been produced by considerable external 
violence, and could not result from the work- 
ing of the cask in its place on board. 

Admitting, then, that the shippers were 
bound to supply casks of strength sufficient 
to bear the ordinary usage in stowing, it is 
incumbent upon the libellants to prove that 
this one came to the ship in a broken state, 
or in such condition that the loss befel it 
without any act of carelessness on their 
part The call upon them to make this proof 
is pertinent and the more stringent, as it ap- 
pears that, before the cargo was exposed to 
sea-perils, the pumps threw up oil from the 
hold, and on examination of the stowage at 
the time, this cask was found empty. "The 
strong presumption upon the evidence is, 
that the injury happened in lading the cask 
on board, while it was under the responsi- 
bility of the respondents. 

It is to be remarked, that the opinions of 
witnesses respecting the inherent defective- 
ness of the cask are strongly contradictory, 
and the indirect evidence from that source 
must be received with great caution. Many 
coopers and others, experienced in this busi- 
ness, pronounce the cask a sound and suffi- 
cient one for the transportation of oil. 
Some consider its long use as a whale-oil 
cask tended to strengthen it, and that it was 
at that time as sufficient to carry linseed oil 
as when new, whilst others considered its 



long service had softened and enfeebled the 
stave so as to destroy its tenacity. Those 
who carefully inspected the stave, and picked 
the fibres of wood in presence of the court, 
disagree in their opinions whether there was 
any decay or want of strength in it. The 
weight of evidence in point of numbers is, in 
that respect, with the respondents. 

I think the libellants have failed to prove 
that the loss of the oil in this case was ow- 
ing to the defectiveness and insufficiency of 
the cask, and the respondents, on their part, 
have proved no more than that it was care- 
fully and safely stowed, and that the frac- 
ture cannot reasonably be ascribed to im- 
proper stowage; that, however, does not sat- 
isfy the bill of lading, nor excuse them from 
delivering the entire cargo. 

The decree must accordingly 'be, that the 
value of the oil be deducted and allowed the 
respondents against the demand of the libel- 
lants for freight. If the parties do not agree 
between themselves in the adjustment of the 
amount, let a reference be taken to a com- 
missioner to state it. If the loss equal in 
amount the freight, a decree will be entered 
dismissing the libel, with costs; if a bal- 
ance remains payable to the libellants, they 
will take a decree for the amount, with costs. 



ZIMMERMAN (VIRGINIA v.). See Case No. 
16,968. 



Case No. 18,314. 

ZINKEISEN v. HUFSOHMIDT. 

[1 Cent. Law J. 144.] i 

Circuit Court, E. D. Wisconsin. March, 1874. 

Removal, of Causes— Amount in Dispute. 

[Where a suit is commenced by summons, and 
no complaint is filed showing the amount in dis- 
pute, defendant may, in a proper ease, in his 
petition for removal, show that the amount in 
controversy exceeds $500, and thereby obtain a 
removal to the federal court; and, the jurisdic- 
tion of the latter court having attached, plain- 
tiff cannot acquire a right to have the ease re- 
turned to the state court by afterwards filing a 
complaint, stating the amount in dispute at less 
than $500.] 

This action was brought in the state court 
to recover the value of a quantity of wheat. 
Upon the defendant's application, an order 
of removal to the circuit court of the United 
States was granted by Judge Small, of the 
state court. At the time he made the order, 
no pleading or writ was on file showing the 
amount in dispute, except the petition of the 
defendant, asking for the removal. After 
the order was granted, Zinkeisen & Co. filed 
a complaint in the state court, alleging the 
cause of action and claiming damages in a 
stated sum. In that complaint they obtain- 
ed an order from Judge Small to show cause 
why the order made by him, removing the 
cause into the federal court, should not be 

i [Reprinted by permission.] 
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vacated an$ set aside. On hearing the order 
to show cause, Judge Small refused to va- 
cate the order of removal. On the first day 
of the session of the United States circuit 
court after the order of removal, Huf schmidt 
brought into the court a certified copy of the 
papers filed in the state court, including the 
complaint filed after the order of removal 
was granted, and asked that said papers 
might be filed and the cause docketed in that 
court. The motion was argued before one 
of the judges of the United States district 
court, who denied it, holding that the com- 
plaint filed after the order of removal was 
conclusive as to the amount in dispute. A 
motion was then made before DRUM1IOND, 
District Judge, to vacate and set aside the 
order made by the district judge, and that 
the cause be docketed, and after argument 
the order was set aside and the plaintiffs re- 
quired to file a declaration. This settles a 
question of practice which has perplexed the 
profession in the state, and also settles that 
when the plaintiff chooses to commence suit 
by summons, and not file either his sum- 
mons or complaint, the defendant, in a prop- 
er case for removal, may enter an appear- 
ance and show by petition that a suit has 
been commenced, and the amount claimed ex- 
ceeds $500, and tender a proper bond, and 
thus secure a removal of his cause into a 
federal court; and when he has done this, it 
is not in the power of the plaintiff to destroy 
that right by filing a complaint in the state 
court reducing his damages below $500; and 
that, when a cause is once properly in a fed- 
eral eourt, the plaintiff cannot then file a 
declaration laying his damages at less than 
8500, and cut off the jurisdiction. In other 
words, when the jurisdiction of the federal 
court has once attached, it cannot be taken 
away by any act of the plaintiff. 



Case No. 18,215. 

In re ZINN et aL 

[4 Ben. 500; i 4 N. B. B. 436 (Quarto, 145); 43 
How. Prac. 64.] 

District Court, S. D. New York. Feb., 1871. 

Bankruptcy— Appointment of Trustee — Rela- 
tionship to Persons Interested. 

The mere fact of relationship on the part of 
a proposed trustee, under the 43d section of the 
bankruptcy act [14 Stat. 538], to the bankrupt 
or to a creditor, or to a proposed member of the 
committee of creditors, or on the part of a pro- 
posed member of such committee to a creditor 
or to the bankrupt, cannot be regarded as a dis- 
qualification. 

[Cited in brief in Be Cooke, Case No. 3,169.] 

[Proceedings in the matter of William G. 
Zinn and others, bankrupts. For prior pro- 
ceedings, see Case No. 18,216.] 

J. S. L. Cummins, for the resolution. 
A. C. Fransioli, for opposing creditor. 

i [lteported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



BI/ATCHFOED, District Judge. In this 
case, at the first meeting of creditors, eight 
creditors, who had proved their claims, and 
whose claims amounted, in the aggregate, to 
$332,712 68, and to three fourths in value of 
the aggregate amount of all the claims prov- 
ed, subscribed, under section 43 of the act, 
a resolution that it was for the interest of 
the general body of the creditors of the 
bankrupts, that the estate of the bankrupts 
should be wound up and settled, and distri- 
bution made among the creditors, by trus- 
tees, under the inspection and direction of a 
committee of the creditors, and nominating 
John H. Wyman as trustee, and Samuel Wy- 
man, Junior, Henry Almy and George C. T. 
Seaman as the committee. Among the eight 
creditors are Herman D. Aldrich, to the 
amount of 8188,866 88, who signs by the said 
Samuel Wyman, Junior, as his attorney; the 
said Samuel Wyman, Junior, to the amount 
of 814,985 36; the said George C. T. Sea- 
man, to the amount of 864,942 45; and the 
firm of which the said Henry Almy is a 
member, to the amount of 84,500. The said 
Herman D. Aldrich is the uncle of two of 
the bankrupts. The wife of the said Her- 
man D. Aldrich is the cousin of the said John 
H. Wyman, and the sister of the said Sam- 
uel Wyman, Junior. The said Herman D. 
Aldrich is now in a lunatic asylum, as a pa- 
tient for his health, but has not been ad- 
judged a lunatic by any legal proceedings, 
nor has any committee of his person or es- 
tate been appointed. The said Samuel Wy- 
man, Junior, acted as the attorney for the 
said Herman D. Aldrich, in proving the said 
claim of the said Herman D. Aldrich, and 
in voting for said resolution, in pursuance of 
a power of attorney executed by said Her- 
man D. Aldrich, in January, 1870, when he 
was of sound mind. 

John H. Wyman, the proposed trustee, is, 
therefore, related, by consanguinity and af- 
finity in the fifth degree, to Herman D. Al- 
drich, and in the ninth degree to the two 
bankrupts, who are the nephews of Herman 
D. Aldrich. Samuel Wyman, Jr., is related 
by consanguinity and affinity in the third 
degree, to Herman D. Aldrich, and in the 
seventh degree to the two bankrupts, who 
are the nephews of Herman D. Aldrich, and 
in the fourth degree to John H. Wyman. 

A creditor who has proved his debt, and 
who did not vote for or sign the resolution, 
objects to its confirmation by the court, on 
the ground of the relationships and the other 
facts thus stated. 

The mere fact of relationship in the ninth 
degree, or a less degree, on the part of a pro- 
posed trustee, to a bankrupt, or to a creditor, 
even the largest in amount, of a bankrupt, 
or to a proposed member of the committee, 
or on the part of a proposed member of the 
committee, to such creditor, or to the bank- 
rupt, cannot be regarded as.- a disqualifica- 
tion. Other facts, indeed, may concur with 
such relationships, to make a confirmation 
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improper. But, in the present case, there are 
no such facts. The three persons named as 
the members of the committee are all of 
them creditors, the aggregate of their claims 
being more than SS4,000. Samuel Wyman, 
Junior, is the attorney of the largest single 
creditor. The theory of the provisions of 
the 43d section are, that three fourths in 
value of the creditors who have proved their 
debts shall designate the trustee and the 
committee. The persons designated in the 
present case are gentlemen of high charac- 
ter and standing, free from all reproach. 
Nothing appears to indicate that they will 
act in the interest of the bankrupts, at the 
expense of the creditors. John H. Wyman 
and Samuel "Wyman, Junior, are more nearly 
related to the principal creditor than they are 
to the bankrupts. The trustee is required, 
by the 43d section, to wind up and settle the 
estate for the equal benefit of all the cred- 
itors, and is at all times subject to the di- 
rection of the court in executing his trust. 
There is nothing to warrant the suggestion, 
that the bankrupts procured the creditors to 
make these appointments, or that they are 
made in the interest of the bankrupts, as 
against the creditors. 

Mr. Seaman, although a resident of New 
Jersey, has a place of business in the city of 
New York, which he frequents daily. 

The questions raised in regard to the pow- 
er of attorney from Herman D. Aldrich to 
Samuel Wyman, Junior, and to the insanity 
of Herman D. Aldrich, I do not consider, 
for the reason, that, if the claim of Herman 
D. Aldrich be stricken out from the signa- 
tures to the resolution, it must likewise be 
stricken out from the debts proved, and 
there would thus still be signatures to the 
resolution, of creditors to three fourths in 
value of the debts proved. Notwithstanding 
the appointment of a trustee and the assign- 
ment of the estate to him, the claim of any 
creditor may be investigated under section 
22, and the bankrupt and other persons may 
be examined under section 26. 

The resolution passed by the creditors will 
be confirmed when the register shall have 
signed the proper certificate under form No. 
63. 



Case Wo. 18,216. 

In re ZINN et al. 

[4 N. B. R. 370 (Quarto, 123); i 40 How. Prac. 

461.] 

District Court, S. D. New York. Jan. 9, 1871. 

Assignee is Baxkkuptct— Qualifications. 

The election of a near relative of the bank- 
rupt as assignee is not proper. In such case, 
the appointment by the register of a regular as- 
signee (according to the rules of the district) 
will be confirmed. 

i [Reprinted from 4 N. B. R. 370 (Quarto, 
123), by permission.] 



(Case .No. 18,216) ZINN 

By JOHN FITCH, Register: 

The above entitled matter is now pending 
before me, at chambers of this court, and is a 
voluntary proceeding under the bankrupt act 
[of 1867 (14 Stat. 517)]. Awarrantwas issued 
to the U. S. marshal as messenger, duly 
served and published, and returned in due 
form. The petitioners .have been duly ad- 
judged bankrupts upon their own petition 
as a firm and individually. The whole num- 
ber of creditors named in the warrant, in- 
cluding those of the firm and the individual 
creditors, are about sixty (60). That on or 
previous to the day of the first meeting of 
creditors, eighteen claims had been proven. 
At the first meeting of creditors eight cred- 
itors signed a paper in the words and figures 
following, to wit, and to which John H. 
Bradley was sworn (form No. 63), which is 
herewith returned. [In conformity to the de- 
cisions (In re Bliss [Case No. 1,543]; In re 
ScheifCer [Id. 12,445]), I state the reasons 
which compel me to withhold my approval 
of the choice of trustee.] 2 

It is represented to me by creditors who 
have proved their claims, that John H. Wy- 
man, of the city of New York, Samuel Wy- 
man, Jr., H. D. Aldrich, and the bankrupts, 
or some of the bankrupts, are related to each 
other, and that the bankrupt, Herman D. 
Aldrich, Jr., is a nephew of Herman D. Aid- 
rich, who is one of the creditors of the estate 
of said bankrupts, making a claim by Sam- 
uel Wyman, Jr., his attorney, in the sum of 
one hundred and eighty-eight thousand eight 
hundred and sixty-six dollars and eighty- 
eight cents. It is also represented to me 
that said Herman D. Aldrich is now insane, 
and is in the insane asylum. Said Samuel 
Wyman, Jr., exhibited but did not place on 
file a power of attorney, but not a power of 
attorney in these proceedings in bankruptcy. 
It appears that George C. T. Seaman, one 
of the committee of creditors, is a resident 
of the city of Elizabeth, in the state of New 
Jersey, and not a resident of the Southern 
district of New York; and the decisions in the 
cases (In re Harris [Case No. 6,112]; Anon. 
[Id. 461]), would render him ineligible, [as 
the court in the Case of Havens [Id. 6,231], 
say that an assignee must reside in the ju- 
dicial district in which the proceedings are 
pending.] 2 It has been uniformly held by 
the courts, that they will not afiirm the ap- 
pointment or election of an assignee who is 
a relative of the bankrupt. It is also held 
that it is an objection to the trustee that he 
is a relative of the bankrupt. In re Stillwell 
[Id. 13,447]; 2 [in re Powell [Id. 11,354]; In 
re Bogert [Id. 1,600]. And if an assignee has 
been chosen by the particular friends of the 
bankrupt, the court will not affirm such 
choice. In re Bliss [supra]; In re Mallory 

[Case No. 8,990].^ As such a large amount of 
the debts proved are owned by H. D. Aid- 
rich, who is said to be insane, and by Samuel 

2 [From 40 How. Prac. 461.] 
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Wyman, Jr., attorney for H. D. Aldrieh, and 
by George G. T. Seaman, and the claims of 
many of the other creditors being small, the 
larger claims so overbalance them that they 
had but little or no voice in the proceedings. 
Their rights must therefore be more careful- 
ly protected ^y the court than if they ap- 
peared by counsel. Mr. John H. Wyman and 
George C. T. Seaman are both men of good 
character and standing in the community. 

After examining the authorities applicable 
to this ease, and particularly the decision of 
Judge Hall, in Re Stillwell [supra], I cannot 
legally sign the certificate attached to form 
No. 63 without the direction of the court. I 
hold, as a matter of law, that the proceed- 
ings had by the creditors on the return day 
of the warrant were void, and not a com- 
pliance with the rule and practice of this 
court. That an assignee was chosen or voted 
for, and that John H. Wyman is ineligible as 
trustee on account of relationship, [and that 
all notes given for a near relation of the 
bankrupt are void,— similar to the clause in 
the constitution of this state (1847), declar- 
ing all votes east for a justice of the supreme 
court during his continuance in oflice void 
except for the eourt of appeals. A similar 
provision is contained in the constitution of 
the state of Michigan.] 2 And that George O. 
T. Seaman is ineligible as one of the com- 
mittee on account of his not being a resident 
of the Southern district of New York; that 
under the bankrupt act, and by the rules of 
this court, to appoint John Sedgwick as- 
signee, in order that, should your honor con- 
cur in the opinion of Judge Hall, in re Still- 
well, the case may proceed regularly. Should 
I not do so, an alias warrant would have to 
issue delaying the proceedings unnecessarily. 
I also send a blank form, No. 63, in order, 
should your honor decide adversely to the de- 
cision of Judge Hall, I can sign the certifi- 
cate thereto nunc pro tunc. In doing so, the 
eourt gets entire possession of the ease, and 
can dispose of it on the hearing. Mr. Cum- 
mings, counsel for some of the creditors, de- 
sires to be heard orally by the court, and al- 
so requests the certificate to form No. 63. 
Augustus G. Fransioli, attorney for creditors, 
also desires to be heard orally by the court. 

The proof of the claim of H. D. Aldrich, 
by Samuel Wyman, Jr., attorney, in the sum 
of one hundred and eighty-eight thousand 
eight hundred and sixty-six dollars and 
eighty-eight cents, is hereunto annexed, and 
the papers in the case not on file in the 
clerk's office submitted, and also the papers 
and protest of the creditors represented by 
F. O. Fransioli, attorney. Should any ques- 
tion arise as to the relationship of the par- 
ties, a reference can be had to ascertain the 
facts. It is exceedingly desirable that the 
court should lay down a rule as to relatives 
of bankrupts, etc., serving as trustees on 
committees, in order that it may be followed 



in all cases. That the application of credit- 
ors for the examination of the bankrupts and 
witnesses is hereto annexed, and the register 
desires directions from the court as to the 
course he should pursue in regard to the 
same. 

BLATCHFORD, District Judge. Under 
section 43, the bankrupts and such creditors 
as may desire, to be heard will be heard, on 
notice, as to whether the resolution appended 
to the certificate of the register was duly 
passed, and whether the interests of the 
creditors will be promoted thereby, and 
whether it ought to be confirmed by the 
eourt. Meantime the appointment of Mr. 
Sedgwick as assignee is approved, and he 
will take such steps as shall seem proper in 
view of the facts set forth in the certificate 
of the register and in the papers annexed 
to it. 

[For subsequent proceedings, see Case No. 
18,215.] - 
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Case No. 18,217. 

The ZC&IAC. 

[9 Ben. 171.] 1 

District Court, S. D. New York. June, 1877. 

Collision — O pposite Codes es — Lights— Remiss 

Lookouts— Steamek aXd Schooneu — 

Steamer's Duty. 

1. A collision took place at night off Cape 
May, between the steamship Z. and the schoon- 
er W. W. The schooner was heading S. W. by 
S., and going about 7 knots, with a fresh breeze 
from S. E. The steamer was heading N. E. by 
N., when a red light ahead was seen, soon after 
changing to red and green, and then to green. 
The steamer then starboarded one point, chan- 
ging her course to N. N. E., when the schooner 
changed her course and showed her red light 
alone. It was not till after this change that 
the schooner noticed the steamer. The steamer 
immediately put her helm hard-a-port, whistled, 
slowed, stopped and backed, but sti'uck the port 
side of the schooner, sinking her. In extremis, 
the schooner ported hard. The schooner aver- 
red that the steamer had a bright light visible, 
but no red or green light. The testimony of 
the lookout and of the wheelsman of the sehoon- 
er was not taken: Held, that it was a fault on 
the part of the schooner for her lookout not to 
have sooner seen the white light of the steamer. 

2. There can be no doubt that the steamer's 
green and red lights were burning. 

3. The steamer was in fault in not starboard- 
ing enough when the schooner showed her green 
light. Damage apportioned. 

[Cited in The Beta, 40 Fed. 900.] 

In admiralty. 

Edward L. Owen, for libellants. 
John Sherwood, for claimants. 

BLATCHFORD, District Judge. The li- 
bellants, as owners of the schooner William 
Wallace, bring this libel against the steam- 
ship Zodiac, to recover the damages sustain- 

1 [Reported by Robert D. Benedict, Esq!, and 
Benj. Lincoln^Benedict, Esq., and here reprint- 
ed by permission.] 
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-ed by them in consequence of the total loss 
of the schooner through a collision, 'which 
took place between her and the steamer, 
about midnight on the 6th of October, 1872, 
in the Atlantic Ocean, off Cape May. The 
schooner "was bound from Boston to Phila- 
delphia, in ballast The steamship was 
bound from North Carolina to the city of 
New York. She struck the schooner about 
amidship, on the port side of the schooner. 

The libel alleges that the schooner -was 
heading about southwest by south; that the 
wind was about southeast; that she had all 
sails set except the jib topsail; that she 
had her green and red lights properly set, 
and they were burning brightly, and were 
seen in due time by those navigating the 
steamer; that she had a competent lookout 
properly stationed and faithfully attending 
to his duties, and kept her course; that the 
•collision was caused solely by the careless- 
ness and improper manner in which the 
steamer was equipped and navigated; that 
she was heading in the usual course for such 
a voyage, which -was about northeast; that 
she had no lookout properly stationed, at- 
tending to his duty; "and that she had only 
a bright light at the masthead, and did not 
-carry at the time either a red or green light. 
The libel gives no intelligent account of how 
the collision could have happened, or came 
to happen. It alleges that the schooner 
headed southwest by south, and the steamer 
northeast; and yet, that the steamer struck 
a square blow on the port side of the schoon- 
er, and the schooner kept her course. This 
would require that the steamer should have 
■changed her course nine points, and have 
come to be heading north-west by west, at 
the time of the collision. The libel does not 
allege how the steamer came to perform so 
strange a manoeuvre in the presence of the 
visible lights of the schooner, whieh lights it 
alleges were seen in due time by those navi- 
gating the steamer. 

The answer alleges, that, on the steamer, a 
Ted light ahead was reported and seen, the 
■course of the steamer being north-east by 
north; that soon thereafter a red and green 
light appeared, and immediately the red light 
was shut out; that thereupon the order was 
given to heave the wheel to starboard, which 
■order was promptly executed, thus present- 
ing the green light of the steamer to the 
green light of the schooner, which was for a 
considerable time plainly visible from the 
starboard of the steamer; that the steamer 
was then on a course about north north-east, 
when, suddenly, the schooner changed her 
■course, shutting in her green light and again 
opening her rpd light; that immediately the 
wheel of the steamer was hove to port and 
the signal given to stop and back her, but 
she struck the port side of the schooner; 
that the steamer had a competent lookout 
who faithfully performed his duty, and her 
bright mast-head light and her green and red 
side lights were good, clear lights and burn- 



ing brightly; that the red light of the schoon- 
er was seen at a considerable distance, and, 
after her first change of course, her green 
light was plainly in view for a considerable 
time, and the green light of the steamer was, 
during that time, plainly visible to those up- 
on the schooner; and that the collision was 
wholly due to the change in the course of 
the schooner and to the unskilful navigation 
of those on board of her. 

That the schooner had her green and red 
lights set and properly burning is clear. The 
only witnesses from the schooner whose testi- 
mony has been given, are -two in number 
—Ireland, the master, and Jackson, the mate. 
There were three other persons on board, 
part of her erew— a steward and two sea- 
men. One of the seamen was stationed for- 
ward as a lookout and another seaman was 
at the wheel. Those two seamen, with the 
master and the mate, were the only persons 
on deck. The steward was a negro. All 
reasonable effort seems to have been made 
by the libellants to secure the testimony of 
the two seamen who were on deck. It is 
admitted, that, before this suit was com- 
menced, the counsel for the libellants took 
down in writing their statements, and that, 
on such statements, their testimony was of 
importance for the libellants. Although the 
absence of their testimony cannot be attrib- 
uted to any fault on the part of the libel- 
lants, yet the lack of their testimony is a 
misfortune for the libellants and for their 
case. "When the question in issue is as to 
whether a vessel sailing by compass changed 
her course, the testimony of the man whose 
hands moved her helm and whose eyes were 
on her compass, is very necessary, and, gen- 
erally, indispensable. When" the question in 
issue is as to whether a lookout saw as soon 
as he ought to have seen them, the lights of 
an approaching vessel, his testimony on the 
subject is very desirable. 

On the schooner, it was the master's watch 
on deck. The man at the wheel and the man 
forward were in the master's watch. The 
master's watch on deck had commenced, and 
the mate's watch on deck had terminated, 
shortly before, but the mate still remained 
on deck. The master's story is, that he was 
standing by the after companion-way on the 
port side, which was the weather side, when 
the lookout forward reported that he saw 
some kind of a light on the port bow; that 
he, the master, then walked forward thirty 
or forty feet, and when he reached there 
saw a very dim white light bearing about 
south south-west, (his course being south- 
west by south, and the light thus being about 
a point on his port bow), and about 300 yards 
distant; that he saw no other lights on the 
vessel, and could not at that time see her 
hull or her sails; and that, when the vessel 
came nearer he saw her hull and started to 
go aft, and was knocked down by the col- 
lision. He also says, that the wind was 
about south-east, a good fresh breeze, and 
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the schooner was making about seven knots; 
that, with her sheets flat, she could sail five 
points from the wind; that, when his watch 
began, she was heading south south-west, 
(which was six points from the wind), and 
he changed her course to south-west by 
south, which was one point further away; 
that she at no time had her sails shaking in 
the wind; that, in the alarm and just before 
the vessels collided, the wheel of the schoon- 
er was put hard-a-port; and that the steamer 
struck the schooner just forward of the main 
rigging of the schooner, glancing a little aft, 
on the port side -of the schooner. 

The testimony of the mate of the schooner 
is to the same effect as that of the master. 
He says that he saw the white light of the 
steamer, after it was reported, about a point 
and a half on the port bow of the schooner, 
and about 300 yards off; that the light con- 
tinued to preserve the same bearing; that, 
when the steamer was half her length, or a 
little more, away, the master gave the or- 
der to hard up; and that the sails of the 
schooner did not at any time- shake in the 
wind. 

The change of course on the part of the 
schooner of which the steamer complains is, 
that after the schooner had changed her light 
from red to green, and the steamer had star- 
boarded, the schooner shut in her green light 
and again opened her red light. It is alleged 
that the green light of the schooner was in 
view for a considerable time from the steam- 
er, over her starboard, after the steamer had 
starboarded, and that after that the schooner 
changed so as to show her red light. When 
the white light of the steamer was seen a 
point and a half over the port bow of the 
schooner, the schooner must have presented 
her red light to the view of the steamer. As 
it was then for the first time that the steam- 
er's light was seen by the schooner, I con- 
clude that the schooner first saw that light 
a considerable time after the steamer had 
seen the schooner's lights. The steamer's 
white light had been taken down and trim- 
med and replaced, and it was after it had 
been replaced that all the changes of the 
schooner's lights which are detailed in the 
answer were seen from the steamer. The 
steamer noticed all those changes in the 
schooner's lights, whereas it was not till aft- 
er the last change in the schooner from 
green to red that the schooner noticed the 
steamer's white light. 

What bearing does this tardy observation 
of the steamer's light have upon the case? 
It has this bearing. Till the steamer's light 
was observed, her presence was not known. 
Where there is nothing to arrest the atten- 
tion, and exact care and vigilance, the atten- 
tion is apt to flag and care is apt to be re- 
laxed. The special importance of keeping 
his course, because there was an approach- 
ing steamer ahead, was not presented to the 
mind of the master of the schooner. Hence, 
before he saw over his port bow the white 



light of the steamer, at which time he was- 
presenting his red light to the steamer, and 
after which time he made no change except 
the porting in extremis, he had no especial 
motive to keep his particular course strictly,. 
or to observe by his compass whether such 
course was strictly kept. Undoubtedly he 
kept his general course; but, with such a 
wind, in direction and force, the schooner 
sailing seven points off the wind, would tend 
to make lee way, and the impulse and effort 
of the man at the wheel would constantly 
be to keep her from falling off before the- 
wind. Moreover, with a compass course 
south-west by south, it is shown that she- 
could lie at least one point nearer to the 
wind with her sails trimmed as they were, 
and not have them shake. So that, consist- 
ently with the testimony of the master and 
the mate, the schooner may very well have- 
presented to the view of the steamer the ap- 
pearances and changes of her lights, to which 
those on board of the steamer testify, and 
which will be considered hereafter. I think 
it was a fault on the part of the schooner 
for her lookout not to have sooner seen the 
white light of the steamer. That light had 
been trimmed and put in place again, and 
was burning well at the time the first light 
on the schooner was first seen by the steam- 
er. It must have been visible at a greater dis- 
tance than the colored lights on the schoon- 
er. Yet it was not observed by the look- 
out on the schooner until a considerable time 
after the steamer saw the first time the red 
light of the schooner, or, if he did see it, he 
failed to report it. He was remiss in the one 
respect "or the other. If he had not been- 
thus remiss, the master of " the schooner 
would have had earlier knowledge of the ap- 
proach of the steamer, and would have been- 
careful to keep his course strictly, and not 
present vacillating lights to the view of the 
steamer. The vessels were approaching each, 
other nearly end on, and it was of the ut- 
most importance that the steamer, after de- 
termining, from the appearance of the- 
schooner's lights, on which side she would 
pass the schooner, should be left free to car- 
ry out that determination. Such fault on. 
the part of the schooner contributed to the- 
collision. 

The steamer had her green and red lights 
burning. The master and the mate of the- 
schooner did not at any time see them, but, 
on the evidence, there can be no doubt they 
were burning. The red light of the schooner 
was seen nearly ahead by those on the 
steamer, and, almost immediately after that, 
such red light disappeared, and the green 
light of the schooner came into. view. There- 
upon the steamer starboarded one point and 
went upon a north north-east course. Sabis- 
ton, the second mate of the steamer, who 
was in the pilot-house with the master and 
the man at the wheel, and whose watch it 
was at the time, used his glass to look at the 
red light, and judged it to be two or three 



[30 Fed. Cas. page 939] 



miles off, and, while still using his glass, saw 
the green light. appear, so that red and green 
were visible together, and then saw the red 
disappear, leaving the green in view. , There 
can be no mistake about such testimony. 
It is distinct, and shows a change of course 
on the part of the schooner. Such change 
was notice to the steamer to starboard, and 
she did starboard. Sabiston says that the 
starboarding threw the steamer's head to 
port probably a little more than a point; that 
thereafter the green light of the schooner re- 
mained in view on the starboard bow of the 
steamer; and that, after the steamer had so 
fallen off a point or more, she was steadied 
on her new course. After that the schooner 
shut in her green light and showed her red, 
and the steamer immediately put her helm 
hard-a-port and blew her steam whistle, and 
slowed and stopped and backed, but the ves- 
sels collided. 

Sabiston testifies, that when the wheel of 
the steamer was steadied after starboard- 
ing, the green light of the schooner bore a 
point or a little more on the starboard bow 
of the steamer; that she was then the best 
of a mile off; and that, when she showed 
her red light again, she was two points on 
the starboard bow of the steamer, and from 
200 to 500 yards off. He also says, that if 
the schooner had not changed her course aft- 
er the steamer had starboarded, the steamer 
would have cleared the schooner by from 
300 to 400 yards. It is evident that the 
Steamer did not give the schooner a very 
wide berth. She had turned to the leeward 
of the schooner, and, as before remarked, 
the schooner could not fail to make leeway. 
The steamer did not shake off the schooner 
to any safe degree. The steamer had seen 
the schooner change from red to green, and 
such a change in the broad ocean, at the 
place where the vessels were, and with the 
wind as it was and the steamer's white light 
burning so as to be visible to the schooner, 
because her colored lights were visible to 
the steamer, ought to have induced the 
steamer to believe that the schooner did not 
see the steamer's light (as was the fact), and 
to give the schooner more of a berth. With 
the schooner's green light in view a little on 
the starboard bow of the steamer, it was 
proper for the steamer to starboard, but she 
ought not to have steadied as soon as she 
did. She ought to have starboarded more 
than a point. It was her duty to avoid the 
schooner as much after the schooner showed 
her green light as before, and even to be 
more cautious to do so, because of the pre- 
vious erratic change of the schooner from red 
to green. The steamer had plenty of time 
and opportunity to make a change of more 
than one point to port. I do not regard it as 
by any means clear, on the evidence, that 
the steamer would have cleared the schoon- 
er, even if the schooner had continued to 
show her green light. 

As both vessels were in fault, there must 
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be a decree for an apportionment of the 
damages which shall be shown to have been 
sustained by the libellants. 



Case Ho. 18,318. 

ZOLLINGER v. The EMMA. " 

[3 Cent. Law J. 285; 22 Int. Rev. Rec. 154.] i 

District Court, S. D. Mississippi. Jan. Term, 
1876. 

Admiralty Jurisdiction — Materials Furnished 

at Home Ports— C. O. D. Bills— Liens 

axd MoitTGAflES— Priorities. 

1. The admiralty jurisdiction of the United 
States courts in no way depends on the resi- 
dence, or citizenship of the parties. 

2. It is only when liens are given by state 
laws for materials supplied at home ports that 
they can be enforced in the admiralty courts. 

3. When goods are delivered to the master of 
a vessel to transport to consignees and collect 
and return the money therefor, the consignor 
has a lien against the vessel for the money so 
collected, since the whole contract is one of af- 
freightment. 

[Disapproved in The Illinois, Case No. 7,005.1 

4. The master and clerk of a vessel are not 
entitled to liens for their wages. 

5. Maritime liens have priority over mort- 
gages. 

[Cited in The J. E. Rumbell, 148 U. S. 18, 13 
Sup. Ct. 502.] 

In admiralty. 

HILL, District Judge. The questions now 
presented for decision, arise upon the excep- 
tions of the intervenor, Samuel Bazinsky, 
mortgagee of said steamboat, to the libel 
and interventions here, and upon exceptions 
filed by libellant and other intervenors to the 
claims propounded by John King, master, 
and J. B. Denny, clerk, Bazinsky & Hirsch, 
supply-men, and by Forbes & Fitzpatrick, on 
contract of affreightments. 

The exceptions filed by H. H. Miller and 
Porter, proctors for Samuel Bazinsky, are in 
substance as follows: (1) That there is no 
lien for any of the claims propounded, be- 
cause the Emma was engaged in navigation 
between two ports of the same state. (2) 
That there is no averment that the boat is 
of more than twenty tons burden. (3) That 
contracts to deliver goods to consignees and 
return money collected from said consignees, 
on what are commonly called C. O. D. bills, 
are not maritime contracts. (4) That there 
is no jurisdiction in the court, because all of 
the libellants and owners of the boat are 
residents and citizens of the state of Missis- 
sippi. 

The first question is as to the admiralty ju- 
risdiction over vessels plying upon the nav- 
igable waters, entirely within the body of 
the state. On this subject, I do not deem it 
necessary to review the history of judicial 
decisions in this country, further than to say 
that since the case of The Genesee Chief, 
12 How. [53 U. S.] 457, it has been the set- 

i [Reprinted by permission.] 
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tied doctrine, that the ebb and flow of the 
tide is not the line limiting the admiralty 
jurisdiction but that it extends to all nav- 
igable rivers and waters of the United 
States. Subsequently in the ease of The Mag- 
nolia^ it was held that the admiralty juris- 
diction extended to collisions occurring upon 
navigable waters entirely within the body of 
a state. But the case of The Belfast, 7 
Wall. [74 U. S.] 624, which has never been 
overruled, conclusively settles the principle 
that the admiralty eourts have jurisdiction 
over all maritime contracts, to be performed 
by, or all torts committed by vessels navi- 
gating the navigable rivers and waters of 
the United States, whether the same be 
wholly within one state or passing through 
several states. It is urged by learned coun- 
sel for the mortgagee that opinion of the 
court in that case does not go so far, or that 
if it does, it has since been overruled in the 
case of The Lottawanna, 21 Wall. [88 U. S.] 
588. 

The careful examination of these cases and 
attentive consideration of the arguments of 
counsel, have failed to convince me of the 
correctness of the view taken by counsel. 
That the rule stated in The Belfast ease was 
intended to fix and settle the admiralty juris- 
diction upon all navigable waters of the 
United States irrespective of state bounda- 
ries I have no doubt, and an examination of 
The Lottawanna will show that this rule has 
not therein been questioned or disturbed. 
The sole question in that case, was whether 
supplies, material and repairs furnished a 
vessel at her home port, created a lien upon 
the vessel which could be enforced by a pro- 
ceeding in rem against the vessel. No ques- 
tion of this sort was raised in The Belfast 
case [supra]. By the general admiralty law, 
as enforced in continental Europe, material 
and supply-men, whether in the home port 
or a foreign port, have a lien upon the ves- 
sel, and a right to proceed in rem. The war 
made upon the admiralty courts of England, 
"by the law courts, armed with writs of pro- 
hibition, restricted this jurisdiction so as to 
exclude the lien at a home port. The su- 
preme court of the United States, in the case 
of The General Smith, 4 Wheat. [17 U. SJ 
43S, adopted the English rule, which the 
court reaffirms in The Lottawanna ease. A 
modification of the twelfth rule in admiralty 
was adopted in 1872, and it was thought by 
several of the courts, and by many of the 
T)ar, that its language indicated an intention, 
upon the part of the court, to overrule for- 
mer decisions, and hold that there was a lien 
for supplies and materials furnished at the 
home port. The court in The Lottawanna 
case, corrects this view and construes the 
rule to extend no further than to permit the 
courts of admiralty to enforce liens given by 
state laws upon vessels for supplies and ma- 
terials furnished at the home port. I am 
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satisfied, therefore, that exception is not well 
taken, and must be overruled. 

As to the exception that it is not averred 
that the vessel is of twenty tons burden, 
that is also overruled as it was unnecessary 
to state it, and if necessary, the defect would 
have been cured by allegations in exceptor's 
intervention that she was of more than one 
hundred tons burden. 

The next exception is a jurisdictional one, 
based upon the residence of the parties. It 
is sufficient to say that admiralty jurisdic- 
tion in no way depends upon the residence or 
citizenship of the parties. Therefore this ex- 
ception is overruled. 

The other exceptions relate to the charac- 
ter of the several claims set up in the libels 
and interventions, and may be considered to- 
gether. A portion of these claims are for 
seamen's wages, and the jurisdiction of the 
court having been maintained, there can be 
no question as to mariner's wages being the 
first lien upon the boat. The next class of 
claims is for supplies and materials furnish- 
ed at the home port. Their character has 
already been discussed, and counsel repre- 
senting such claims admit in argument that 
they can not be sustained as liens unless a 
lien is given them by the laws of Mississippi. 
The act of the legislature of Mississippi, 
March 4, 1874, provides for an attachment 
against a vessel for supplies and material 
furnished, and it is evident that this act in- 
tended to give an implied lien for such sup- 
plies and materials, but I do not think such 
implied lien can be maintained, and if in- 
tended to give a remedy in rem against the 
vessel enforcible in the state eourts, it would 
be an infringement upon the exclusive ad- 
miralty jurisdiction of the United States, 
and void under the decision of the supreme 
court in The Belfast case. I hold, therefore, 
that these claims constitute no lien. 

The next and last exception offered by the 
mortgagee is as to the liability of the vessel 
in rem, upon what are styled C. O. D. bills, 
that is where the master of the vessel con- 
tracted to deliver goods to the consignees to 
whom they had been sold, and collect and 
bring back the price thereof to the shipper. 
There can be no doubt of the liability of the 
vessel for the safe transportation and deliv- 
ery of the goods upon these contracts. The 
more difficult question is as to the liability 
of the vessel for the failure of the master 
to return the money received to the shipper. 
It is, 1 believe a settled rule, that where a 
cargo of goods delivered to a vessel upon a 
contract that the master shall convey them 
to some market, and there sell them for ac- 
count of owner, until he makes a sale 
and delivers the goods he is acting as the 
master of the vessel, and not as the agent 
of the shipper; but that after he sells and 
receives the money he is agent of the ship- 
per, and consequently that for any breach 
of contract of affreightment the vessel is lia- 
ble, but for any default in payment of the 
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money to the shipper the master Is person- 
ally liable only. But there is a marked dis- 
tinction between such a case and one in 
■which the consignor has already sold the 
goods to the consignee upon an agreement 
that money is to be paid upon delivery of 
the goods. In such case, the contract is en- 
tirely one of affreightment. The master con- 
tracts for a certain sum to be paid as freight 
to transport the goods to the consignee and 
transport the money delivered to him by the 
consignee back to the consignor, or if the 
money is not placed upon the vessel by the 
consignee to re-transport the goods them- 
selves to the shipper. The duties assumed 
are entirely those of a common carrier and 
a common carrier is as much liable for a fail- 
ure to transport and deliver money received 
by him for transportation as he is for a fail- 
ure to deliver any other character of freight. 
The immense commercial business now 
transacted in this way can only be protected 
by this rule, which can be applied without 
infringing upon any established principle of 
admiralty, and is fully sustained in the case 
of The Hardy [Case No. 6,056], decided by 
.Tudge Nelson. The claims so far as proved 
must therefore be allowed as liens upon the 
vessel. 

I will next consider the exceptions offered 
by Pittman & Pittman and Gilland & Bireh- 
ett, for libellant, and intervenors to other 
claims and interventions filed and set up by 
the counsel who represents the mortgagee. 
The first is that of John King, master of the 
vessel, for his wages as such. The rule that 
such a claim is not a lien upon the vessel, 
enforcible in rem, is too well settled to re- 
quire either reason or authority to sustain 
it His contract is with the owner, and only 
recoverable against him personally. The ex- 
ception to this claim -must be sustained and 
claim disallowed. The claim of J. B. Denny, 
first clerk, is also a claim for wages as such, 
which I am satisfied must be disposed of in 
the same way. The first clerk of a steam- 
boat is the chief financial agent of the own- 
er, employed by him and accountable to him 
and not to the master. He receives and dis- 
burses all moneys for the boat, pays the 
wages of the crew, and practically pays the 
master of the vessel himself his wages, and, 
having the money of the boat in his own 
hands, pays his own salary. The reason >a 
lien is given to mariners for their wages is 
because they are employed by the master of 
the vessel, on the credit of the vessel, and 
would in most cases be practically without 
remedy if they were compelled to hunt up 
and sue unknown owners. The first clerk 
does not occupy any such position; he is the 
financial agent of the owner, and can at all 
times pay himself out of moneys in his 
hands, which he receives for freight and 
passage. I believe the office of first clerk is 
one unknown to the general admiralty law, 
according to which the master is the sole 
representative and agent of the owner. The 



same principles which exclude the master 
from the privileges of a mariner's lien, would, 
also be applicable to the first clerk, and upon 
principle and reason in the absence of ad- 
judicated eases, I am satisfied that first 
clerks of steamboats are not entitled to a 
lien for their wages. So the claim must be 
disallowed. The claim of Bazinsky & Hirsch 
is for money ^advanced in the home port, and 
does not rank any higher than supplies and 
materials, and must be disallowed. The 
claim of Forbes & Fitzpatrick is disallowed, 
because they have obtained judgment 
against the owner in a state court, and lev- 
ied upon goods sufficient to pay the debt. 

This leaves but one question to settle— the- 
claim, of the mortgagee, Bazinsky. It is in- 
sisted by his counsel, that h\s mortgage is a 
prior and higher than all others. I am sat- 
isfied that this position is not maintainable. 
It is not a maritime lien, but only a lien up- 
on the vessel, subject to all maritime liens. 
The mortgagee is only allowed to come into 
court of admiralty as claimant, and occupies 
exactly the same position that the owner 
would. His mortgage, from the date of its- 
record, gives him a lien for his mortgage 
debt, good against all subsequent vendees 
and incumbrancers, except those holding mar- 
itime liens, which are liens in rem, and with- 
out regard to the ownership of the mort- 
gage. A vessel is only «. conditional sale, 
and, as an absolute sale or transfer of the- 
title cannot effect maritime liens, a condi- 
tional one cannot. To hold otherwise would 
destroy the credit of vessels, and hamper 
commerce, beyond reason, for every employe 
and every shipper and every passenger 
would have to examine the customhouse rec- 
ords of the home port of the vessel, before 
he could safely risk his services, his prop- 
erty, or his person upon a boat. This posi- 
tion is fully sustained by all the authorities. 
Hence the mortgagee can only claim any sur- 
plus that may remain after satisfying all of 
the maritime liens against the vessel. 
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District Court, D. Massachusetts. March, 
I860. 

Libel against Vessel — Damage to Cakgo. 

1. The French Code de Commerce does not 
differ from the general maritime law, in respect 
to liens on the ship for damage to the cargo. 

2. On trial of a libel against a ship, to recover 
damage to cargo proved to have been shipped 
sound, and delivered damaged, the burden of ac- 
counting for such damage is on the claimants. 
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This was a libel in rem to recover dam- 
age to a quantity of almonds shipped under 
a French bill of lading, of which the follow- 
ing is a translation. "Marseilles, February 
6, 1858. Shipped in the name of God and of 
good luck, at the port and harbor of this 
city, by Rabaud Bros. & Co., for account 
of whom it concerns, in the American ship 
called the Zone, commanded* by Captain 
Wells, to be conveyed and transported (God 
assisting) to New Orleans, and delivered to 
order, or to whomsoever the below-mention- 
ed merchandise shall be for; marked as fol- 
lows, viz.: *G. H.' Four hundred and six 
bags almonds in the shell, weighing in the 
whole* twenty thousand three hundred kilo- 
grammes, K. 20,300,— making thirty one tons 
230 /iooo- -And on receipt thereof, well-con- 
ditioned and free from wet or damage, 
freight shall be paid, six dollars, with ten per 
cent, primage per ton. Weight, contents un- 
known to (Signed) John C. Wells." The tes- 
timony of sixty-eight witnesses was put into 
the ease, the trial of which lasted six days. 

2 [The libellants, who are residents of Bar- 
celona, in Spain, by their agents at Mar- 
seilles, shipped on board the Zone about thir- 
ty tons of soft-shelled almonds to be deliver- 
ed at New Orleans. The almonds had been 
purchased at Alicante, and carried thence, 
by water, to Marseilles. The persons who 
packed the almonds at Alicante, the master 
of the steamer that carried them to Mar- 
seilles, and the persons employed in trans- 
shipping them at Marseilles, severally, testi- 
fied that they were in good condition when 
they passed through their hands. The bills 
of lading signed by the master were not in 
the ordinary form. They did not contain any 
admission that the almonds were in good 
condition when received, nor any undertak- 
ing to deliver them in good order; nor did 
they contain the usual exception of the perils 
of the seas; but they provided that, Upon the 
delivery of the almonds in sound condition 
at New Orleans, the stipulated freight should 
be paid. The master and mate of the Zone 
testified that the almonds, so far as they 
knew or saw, were in good condition when 
received at Marseilles. They saw them, 
however, only in the imperfect light of the 
hold of the vessel, and neither of them was 
acquainted with the article; and they both 
testified that when taken out of the vessel 
at New Orleans they were in as good order 
as when received, except about a dozen bags, 
which had been rat-eaten, and the bagging of 
a part of the rat-eaten bags, which had fallen 
down against the ballast, was rotten from 
humidity. On the voyage, the vessel en- 
countered strong gales and a "short heavy 
sea," and carried away some of her lighter 
sails and spars. She was, however, very 
tight, the water never rising in her more 
than eleven inches, and never coming up 
within several inches of her ceiling. On ar- 

2 [From 2 Spr. 19.] 



riving at New Orleans, the almonds were 
taken out of the ship, and about half of 
them were sent to the store of a merchant 
who had bought them to arrive; he then re- 
fused to receive any more, alleging that they 
were damaged. The consignees thereupon 
took the remainder into their own store, and 
had them all examined by two port-wardens, 
who reported that they found them generally 
stained and mouldy, and thereby rendered 
unmerchantable, and ordered them to be sold 
at public auction. They were sold according- 
ly, and bought in by the merchant who had 
before bought them to arrive, for about half 
the price he had agreed to pay for them. 
The master of the vessel was not notified to 
be present at the examination by the port- 
wardens, though he was notified afterwards 
of the intended sale. The testimony as to 
the actual condition of the almonds, when 
they came out of the vessel at New Orleaus, 
was very conflicting. The merchant who 
had bought them to arrive, and the consignee, 
both testified that many of them were ac- 
tually wet, and that more than half of them 
showed signs of having been wet or were 
actually wet The marine inspector, who 
was also agent of the insurance company 
that insured them, saw part of them in store, 
part in the hold of the vessel. He said he 
found them "stained, mouldy, and diseased, 
and musty; that they had been wet, and part 
of them were still damp." Two of the em- 
ployees of the consignees testified that they 
were wet, and "the greater part of them per- 
fectly black." Other employees of the con- 
signees testified that they were not then wet, 
but appeared to have been wet, and were 
then damp. The two port-wardens, who ex- 
amined them after they had been taken out 
of the vessel, and who ordered them to be 
sold, testified that they 'found them "general- 
ly stained and mouldy." Some of them ap- 
peared to be damaged by salt water and by 
dampness and humidity. One of them spoke 
of finding stained almonds in bags that show- 
ed no external appearance of damage. One of 
them spoke of the bags as appearing "rusty." 
One employee of the consignees testified 
that he opened three or four bags, and 
found them wet and mouldy. A dealer in 
almonds, who attended the auction sale, and 
saw these almonds there, said they were 
"stained and black, and appeared to have 
been wet." Another said, they "evidently 
had been damaged by salt water." The li- 
bellants also called three stevedores, two 
•Italians and one Spaniard, who testified that 
almonds should not be stowed in the hold of 
a double-decked vessel, and, if so stowed, 
there should be under them at least two feet 
of ballast, and twenty inches of dunnage on 
top of that. Several of the libellants' wit- 
nesses attributed the damage to bad stow- 
age and insufficient dunnage. Two of them 
thought the damage had been caused by 
blowing. One or two suggested the steam of 
the hold as the cause, and there was no oth- 



(30 Fed. Cas. page 943] 



(Case No. 18,220) ZONE 



■er cause of damage than the above suggest- 
ed by any witness. The almonds were in 
fact stowed in the lower hold of the ship, a 
part between the fore and main mast, and 
the remainder between the main and mizzen 
mast; other cargo being stowed forward 
.and aft of and between the piles of almonds. 
The vessel was ballasted with shingle bal- 
last, thirty inches in depth at least, and com- 
ing above the top of the rider keelson, and 
■on top of this was dunnage of wood. 

[There was some controversy as to the 
thickness of the dunnage, but no witness 
made it less than three or four inches. On 
behalf of the claimant many witnesses were 
called of large experience, port-wardens, 
ship-masters, and merchants, all of whom 
testified that the place where the almonds 
were stowed was the best place in the ship 
to stow cargo liable to be damaged by sea- 
water, and that the. dunnage under this car- 
go was ample; that a single board over this 
ballast, and on the sides of the ship, with four 
or five inches in the bilge, was, in their opinion, 
sufficient duonage, and all that usage re- 
quired. The claimant also proved that the ship 
was rated A 1; that she delivered her out- 
ward cargo at Gibraltar, in perfeet order; 
that she brought to New Orleans other al- 
monds, in bales, stowed alongside in part, 
and in part on top of these said to be dam- 
aged, which were delivered in perfeet order, 
except only a slight staining on the bagging 
of a few bales; that, at New Orleans, imme- 
diately after taking out the cargo, a cargo 
of cotton was taken in, and stowed directly 
upon the ballast, which had not been moved 
or changed, and came out in Boston dry and un- 
stained. The discharging clerk, who was pres- 
ent nearly all the time the ship was unlading, 
testified that the almonds came out in good 
order, except that a few bags, not over 
twelve in all, were rat-eaten, and the bag- 
ging of five of these, that had fallen down 
upon the ballast or against the sides of the 
vessel, was stained and rotten by "humid- 
ity." A port-warden who was present when 
the hatches were taken off, and two or three 
times afterwards, on account of the damage 
above named, testified that he saw no other 
damage to the almonds than that above 
stated; that he saw no appearance of sea- 
water having touched any part of the cargo; 
and that he found the ship an unusually dry 
ship. The stevedore who unloaded the ship 
in New Orleans, his foreman, and two or 
three assistants, testified that they saw no 
appearance of wet on the almonds. The 
stevedore further said, he found some bags 
of almonds with dry stains on them, mixed 
indiscriminately among the bright bags. 
Two persons in the employ of the consignees 
were in the hold of the vessel before the al- 
monds were taken out. One of them drew 
samples from the almonds while in the vessel, 
and neither of them discovered any damage 
until the almonds were taken out of the ves- 



sel. The claimant put in the testimony of 
three Boston dealers in almonds, to the ef- 
fect that salt water always rots the bags and 
discolors the meat of the nut as well as the 
shell, while fresh water affects only the 
shell. It was not contended that these bags 
were rotten, except the few above named; 
and several of the witnesses for the libel- 
lants testified that they found the shell of 
these almonds discolored, while the meat 
was white and sweet, and they gave this as 
their reason for the belief that the almonds 
were injured on the voyage. The claimant 
further proved that, for two weeks immediate- 
ly preceding the shipping of these almonds, the 
weather was rainy with high winds, and that 
another cargo of almonds, shipped from Mar- 
seilles to Boston about the same time, was 
mouldy and discolored, while the bags showed 
no appearance of damage. 

[The claimants contended: ist. That the 
contract, having been made in France, was 
to be governed by the law of France, and 
that by the law of France the ship is not 
liable for damage to cargo unless the dam- 
age is occasioned by the fault of the master 
ov crew. 2d. That the fair result of the fore- 
going evidence was that the almonds did 
not come "out of the vessel wet; that the 
only external signs of damage were stains 
on the bags; that the stains were not so 
dark in color as to attract the attention of 
persons not, acquainted with the usual ap- 
pearance of bags of almonds; that the tes- 
timony demonstrated that every usual and 
necessary precaution had been taken for the 
preservation of the almonds; that the fact 
proved by the libellants' witnesses, that 
some bags which appeared bright on the out- 
side contained stained almonds, the position 
in which the stained bags were placed in 
reference to the bright bags, the fact that 
the bags were not rotten, the nature of the 
damage to the nuts, the dryness of the ves- 
sel and her ballast after her cargo was tak- 
en out, the fact that the ship made no wa- 
ter on the voyage, and the fact that other 
almonds stowed with these came out sound, 
proved, conclusively, that the damage had 
not been done on board the ship, or, at all 
events, not by any of the causes for which 
the ship is responsible under the general 
maritime law; that the evidence that the 
cargo came on board in good condition was 
by no means satisfactory; that the master 
of the steamer tbat carried the almonds from 
Alicante to Marseilles had not opportunity to 
know what he testified to be true, and the 
persons who saw them at Marseilles had no 
duty to do which would lead them to exam- 
ine carefully; that the clear result of the 
whole evidence was, that either the almonds 
came on board in bad condition or not in 
condition to bear the voyage, or, if injured 
on the voyage, it was by "perils of the sea." 
3d. That, as matter of law, damage to car- 
go by blowing or steaming, the only means 



ZONE (Case No. 18, 220 ) 



[30 Fed. Cas. page 9441 



of damage suggested by the libellants' wit- 
nesses, in a vessel "well stowed and dun- 
naged, is damage by perils of the sea. 

[The libellants contended: 1st. That the 
contract was to be gorerned by the laws of 
the United States; because its performance 
was to be completed there, and, if not so, 
that the law of France did not differ from 
the law of the United States, as to the ex- 
tent of the lien upon a vessel for damage to 
cargo. 2d. That it was proved that the alm- 
onds came on board in good condition, and 
came out damaged; that the burden of proof 
was upon the claimants to aceount for this 
damage, and to show that it was occasioned 
by a peril of the sea, or by some other cause 
for which the ship was not responsible; and 
that, in the conflict of testimony in this case, 
the claimants had not sustained the burden 
of proof; that damage by blowing could not 
be considered damage by peril of the sea, 
under the facts and circumstances of this 
voyage. The trial lasted six days, and the 
testimony of sixty-eight witnesses was taken 
orally, or by depositions.] 2 

B. It. Curtis and G. P. Curtis, Jr., for libel- 
lants. 
John C. Dodge, for claimants. 

SPRAGUE, District Judge. The libellants 
claim as owners and shippers of the almonds 
mentioned in the bill of lading, for damage 
to their property. The claimants have made 
two objections to the maintenance of this 
suit in the name of the libellants; first, that 
the property belonged to the consignees, 
Messrs. Cusack & Co. of New Orleans; and 
second, that the suit was commenced without 
authority from the libellants; but I am satis- 
fled upon the evidence that the libellants 
were the owners of the property, and that 
the suit was rightfully brought, and is right- 
fully prosecuted by them. 

The first question to be decided is whether 
the rights of the parties are to be settled by 
the French Code de Commerce, or by the 
general maritime law. It is argued, on be- 
half of the claimants, that as the contract of 
shipment was made in Marseilles, the law 
of France controls it, and establishes their 
duties and liabilities. And they allege that 
by the French Code (section 191), no lien on 
the ship is given, for damage to cargo, unless 
caused by the fault of the master or crew. 
I do not find it necessary to decide this ques- 
tion, for the reason that I do not think I am 
authorized to infer from the French Code, 
that it differs, in respect of liens for damage 
to cargo, from the general maritime law. I 
think, in the first place, that it is fairly to 
be presumed that a commercial code of so 
commercial a nation as France, would not 
differ from the general maritime maxim, 
"that the ship is bound to the goods, and the 
goods to the ship." The Code is the only 

2 [From 2 Spr. 19.] 



evidence of the law offered. No testimony 
of French jurists is in the case, and I am. 
left to form my own judgment of the law 
from the Code itself. The section (191) in- 
sisted upon by the claimants does not profess- 
to create hens, but only to marshal certain 
liens elsewhere declared to exist. We must 
look elsewhere for the creation of liens on 
ships, for damage to cargo. 3 Under the chap- 
ter of the Code treating of charter-parties,, 
contracts of affreightment, and freightings 
("Des chartres-parties, affretemens ou nolis- 
semens"), this subject is treated. The 2S0th 
section is as follows: "The ship, her tackle 
and apparel, the freight and the cargo, are 
respectively bound to the performance of the 
agreements of parties." The claimants insist 
that this section is limited to charter-parties, 
or to contracts for the hiring of- a specific 
portion of the ship. It would be very extraor- 
dinary if it were so limited, and would in- 
terfere very materially with the powers of 
the captain to load his ship in such a man- 
ner as to render her seaworthy. Some goods 
require to be put at the bottom, and others 
at the top of the cargo. Too much dead 
weight on the bottom will make the ship- 
labo;r. Too little will make her- crank. Now, 
if the hirer of a portion of a ship should have 
the right to insist upon having that portion 
established by metes and bounds, either per- 
pendicularly or horizontally, it would follow 
that he would have the right to stow his car- 
go as he chose, and in such proportions as 
he preferred. And in ease there were several 
such partial hirers, the control of the stow- 
age would be altogether taken away from 
the master. But it is said that there is a 
special chapter of the Code, treating of bills 
of lading, in which no mention is made of 
any lien. A bill of lading is not inconsistent 
with there being also a charter-party, or a 
contract of affreightment A bill of lading is 
evidence of a contract, but it does not neces- 
sarily constitute the whole contract. If sec- 
tion 191 is the only one giving a lien for dam- 
age to cargo, then it would follow that there 
is no lien on the ship for damage arising 
from the fault of the owner. The ship might 
be unseaworthy, and the owner know it, and 
yet no lien for the damage caused thereby- 
This is not to be supposed, and I should 
not adopt the construction of the claimants' 
counsel, without further proof that such is 
the meaning of the French Code. Believing 
that the French law does give a lien on the 
ship in accordance with the general marl- 
time law, it does not become necessary for- 
me to decide by which of the two this eon- 
tract is governed, 

3 [The authority of the master to bind the 
ship and her owners is determined by the law 
of the country to which the ship belongs. Pope 
v. Niekerson, Case No. 11,274; The Bahia, 1 
Brown. & L. Adm. 292; Peninsular & Oriental 
Steam Nav. Co. v. Shand, 3 Moore, P. G. (N 
S.)272.] 
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Is the ship liable? In the first place, were 
the goods damaged when delivered in New 
Orleans? In regard to twelve bags, dam- 
aged by rats and rotten from humidity, there 
is no controversy. As to the residue, the 
depositions of the consignees, of the person 
to whom they had been sold to arrive, and 
who rejected them as damaged, of the port- 
wardens and marine inspector who examin- 
ed them, and of others who saw them,— all 
show that they were damaged. Notice was 
given to the captain and to the consignees of 
the ship in New Orleans, and in the news- 
papers, that the almonds would be sold at 
auction, and they were so sold for half the 
value of sound ones. The captain was noti- 
fied of the damage, and there was an exam- 
ination of the almonds in his presence. He 
was requested to extend a protest, to enable 
the consignees to recover of the underwrit- 
ers; but he declined to do so, on the ground 
that he had had no bad weather on his voy- 
age. On the evidence, I cannot doubt that 
the almonds were damaged very much be- 
yond the extent admitted by the claimants. 
The almonds having been shown to be dam- 
aged when delivered, and the master having 
signed a bill of lading implying that they 
were in apparent good condition when ship- 
ped, the burden of proof is on the claimants 
to show why they did not arrive in good con- 
dition. In this bill of lading, it is true that 
there is no express admission of their recep- 
tion in good condition; but it is therein pro- 
vided, that "on their delivery in New Orleans 
without wet or damage freight shall be paidf ' 
and this imports that they were without 
"wet or damage" when shipped. It is con- 
ceded by the Iibellants, that although the bill 
of lading does not in terms except the dan- 
gers of the seas, this exception is implied. 

It is contended that the almonds must have 
been wet or damaged before going on board 
in Marseilles. To meet this, the Iibellants 
have produced the testimony of the persons 
in Spain who purchased the almonds, dried 
them in a granary, put them into bags, put 
them on board the steamer for Marseilles, 
and of the eaptain of the steamer himself. 
They have also produced the testimony of 
the shippers in Marseilles; of their clerks, 
draymen, and lighterman, by whom the alm- 
onds were examined and put on board the 
ship; and by this complete chain of testi- 
mony, exhausting the sources of evidence, it 
is shown that they were handled only in fair 
weather, and were in a sound and dry state 
when put aboard. Furthermore, the mate 
testifies that the weather was fine the day 
they came aboard; that he received and saw 
them, and reported them in good order to the 
captain for him to sign the bill of lading. He 
superintended the stowage, and it was his 
duty to see and report whether they were 
wet or not 

In reply to this direct evidence, the claim- 
ants say that the almonds must have been 
damaged before coming on board, because 
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the injury could not have arisen on board 
the vessel. They show that the vessel was 
properly dunnaged according to usage in Bos- 
ton; that the ballast was some two feet 
deep, and that there was sufficient dunnage 
to protect the cargo from water from the 
bottom, and that there was but little water 
in the hold. But there is evidence that these 
bags, or the greater part of them, were wet 
when taken out; that there was wet then in 
the vessel and that some of them lying 
against the side of the vessel were rotten 
from humidity." Have the claimants shown 
how this damage was caused? Was it by 
"blowing?" This may happen where there 
is but little water in the hold, but from the 
evidence it would seem that the bags were 
too generally damaged to have been wet 
from this cause, which would be more like- 
ly to wet only the outer tiers of bags. Was 
it from a leak in the deck? The mate says 
the upper deck was tight; but in fact the 
lower deck was not tight. It cannot be that 
the goods came on board dry, were delivered 
wet, and were not damaged while in the 
ship. Some one of these three propositions 
must be untrue. 

Now, the evidence shows satisfactorily 
that the goods were wet and damaged when 
delivered at New Orleans, and the bill of 
lading admits that the sacks appeared ex- 
ternally to be in good order when taken on 
board in Marseilles. The burden of proof is 
then on the claimants to show what caused 
the damage. Theories may be formed as to 
the cause of damage, and one theory which 
is no more improbable than another is, that 
water may have got in between decks dur- 
ing the voyage. It must be borne in mind, 
that one of the reasons for casting the bur- 
den of proof of the cause of damage (after 
the damage itself has been shown) upon the 
ship-owner is, that as to what takes place 
during the voyage no one except his agents 
can testify. This burden of proof does not 
allow of a conclusive inference that the dam- 
age must have arisen before shipment, be- 
cause the ship was tight and well dunnaged 
and that the ship-owner will be relieved of 
his liability by such inference. The burden 
of proof requires that the owner should go 
farther, and satisfy the court that the dam- 
age arose from one of the causes excepted, 
—anything short of this will not relieve him 
of his responsibility. I cannot say that the 
claimants have done this, because my mind 
is left in a state of uncertainty as to the 
cause of the damage, and I therefore must 
order a decree to be entered for the Iibel- 
lants. In regard to the amount of the de~ 
cree, the auction sale must have great weight 
in determining the «value of the almonds in 
New Orleans, as it appears to have been a 
fair public sale, of which the captain and 
the consignees of the ship were notified, and 
which was abundantly advertised. There 
were several dealers and bidders present, 
and there is no evidence of any unfairness. 



ZOUAVE (Case No. 13,221) 



[30 Fed. Cas. page 946] 



If the parties do not agree as to the amount 
of damages, the case may he sent to an as- 
sessor. 



Case Ho. 18,221. 

The ZOUAVE. 

[Brown, Adm. 110.] i 

District Court, E. D. Michigan. March, 1864. 

Collision — Duties op Tugs and Tows. 

1. The contract of towage implies knowledge 
of the channel and safe pilotage. 

2. Good seamanship requires that vessels of 
heavy draft should be placed behind those of 
lighter draft 

[Followed in The Sweepstakes, Case No. 13,- 
687. Cited in Orhanovich v. The America, 
4 Fed. 340.] 

3. An improper order given in a momeat of 
imminent peril is no fault. 

[Cited in The Coleman, Case No. 2,981.] 

Libel by John Kilderhouse, owner of the 
schooner Arnold, against the tug Zouave and 
the schooner Rich. 

Alfred Russell, for libellant. 
J. S. Newberry and W. A. Moore, for the 
Zouave. 
A. W. Buel, for the Men. 

WILKINS, District Judge. This was a col- 
lision on the St Clair Flats, caused by the 
grounding of libellant's vessel by the rus* 
Zouave, in consequence of which the Rich, 
which was second in tow, ran into her, oc- 
casioning considerable damage. 

At the close of the evidence, I entertained 
no doubt as to the Rich, but deemed it best, 
as well as courteous to the counsel, to re- 
serve an opinion until the entire ease should 
be heard. The Zouave had taken the Rich 
first in tow at the head of the river, when, 
subsequently, theArnold, of greater draught, 
appeared, and by direction of the master of 
the tug, the position of the Rich, was chan- 
ged, and the Arnold was placed first and the 
Rich second. It is clear, that had the Rich 
been kept in her original position, there 
would have been no collision— she would not 
have been forced into the Arnold, and, there- 
fore, the stranding of the latter, however it 
might have affected the other vessels in line, 
would not have occasioned the collision by 
the Rich. Having contracted for safe tow- 
age, the Rich was under the control and gov- 
ernment of the tug, and her duty was simply 
to follow her lead, obey her direction, and 
faithfully submit to her guidance. 

The contract of towage comprehends safe 
pilotage, especially through the perilous pas- 
sage of the St. Clair Flats, where the chan- 
nel is narrow and requires the greatest pre- 
caution. The contract embraces more than, 
mere progress against adverse wind, or the 
supply of speed, when there is no wind. The 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 



tug is presumed in the undertaking she 
makes, to know the channel and all its per- 
ils, and engages to take her tow line safely 
through. It comprehends knowledge, cau- 
tion, skill and attention. The proofs show 
that the Rich was of less draught than the Ar- 
nold, and had her position in line remained 
unchanged, she would not have stranded, 
whether or not the Zouave was in the chan- 
nel. Placing her in the rear of the Arnold, 
was the act of the Zouave, with the pre- 
sumed knowledge of the risk to be incurred, 
and not the act of the Rich. 

But the court holds further: That there 
was no fault in the Rich as to the order giv- 
en, even if, under the excitement of the mo- 
ment, that order was improper. The peril 
was sudden and imminent. She was in great 
danger both in front and rear, with little, 
scarcely a moment's, time for consideration; 
and, as was strenuously urged and admitted 
in the case of The White Cloud, an improper 
order given under such circumstances, is not 
to be considered a fault. She had a full 
complement of men, and every man was at 
his post. The tow line was going at the rate 
of five miles an hour. The danger was im- 
mediately perceived by the lookout of the 
Rich, immediately reported, ' and the order 
as immediately given. Neither is it so very 
clear that this order was not the best under 
all the existing circumstances. The Pen- 
field was coming upon her, within 110 feet r 
and affording but a few seconds to her cap- 
tain to determine how his vessel should es- 
cape from the danger in which she was 
placed by the stranding of the Arnold. 

The expert testimony differs as to the 
proper order under such circumstances, yet 
the testimony of the officers and crew, also 
experts, under whose personal observation 
the facts occurred, is much more satisfac- 
tory and reliable on this question than that 
of others, however learned in the theory and 
practice of navigation, who were not pres- 
ent at the time, and could not see all the in- 
cidents as they actually occurred at the cri- 
sis. Hypothetical proof, though drawn from 
experience, is not as satisfactory in cases of 
this kind as the observation of experience on 
the spot and at the time. But, be the order 
given strictly right or wrong, it was neces- 
sarily given on the instant, under great peril, 
and for self-safety, and, therefore, was no- 
fault. It would be gross injustice to punish 
the Rich in damages, when the propelling 
power of the Zouave, the force of the cur- 
rent, and the stranding of the Arnold, placed 
her, unwillingly, in the great peril to which 
she was so suddenly exposed, and under 
which an order, at least of only doubtful 
propriety, was given. At best, it was scarce- 
ly possible for her, under the speed and 
space that has been established by the 
proofs^ to escape being run into by the Pen- 
field, running ashore, or colliding with the 
Arnold. Self-safety was with her the para- 
mount law. 
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The ease of The Morton [Case No. 9,864], 
has been cited. Though somewhat similar, 
it is not exactly this case. There was proof 
that the collision could have been avoided in 
that case by the proper management of the 
stranded vessel, and the court then held, and 
now holds, that vessels in tow have duties 
to perform, the neglect of which, if causing 
a collision, would release the tug. They 
must exercise the proper care for self-pres- 
ervation, .obey the directions of the pilot, in 
emergency give proper orders, and are cer- 
tainly not discharged by their contract from 
all duty. The Rich, as the proofs demon- 
strate in this case, was vigilant, prompt, 
careful, and obedient, and the mere proba- 
bility of her escaping a collision by a differ- 
ent order than that given, does not place her 
in fault. There must be a reasonable cer- 
tainty to convict Releasing the Rich from 
the allegations of the libel, the Zouave must 
be held responsible, unless the collision was 
an inevitable accident, for I do not deem the 
Arnold in fault Her crew was competent, 
she obeyed the orders of the pilot, followed 
her lead, practiced no deception as to her 
draught, and, when taken in tow, was open 
to the inspection of the master of the 
Zouave, who, knowing the channel and its 
depth, made his contract accordingly. Un- 
avoidable accident is an event unexpected 
by human experience, not the act of man or 
man's agency, as a sudden storm of wind, or 
a stroke of lightning. Unforeseen peril, that 
which cannot be calculated by human sci- 
ence or experience, can only make a colli- 
sion on lake or river an unavoidable acci- 
dent Such, certainly, was not the case here. 

It is established by the proofs that the Ar- 
nold was the vessel of the greatest draught in 
the whole line, and therefore more apt, in 
shallow water, to run aground. Placing her 
first imperiled the rest as well as herself. 
She ought to have been placed last. This 
good seamanship required. The master of 
the ^ouave so testifies, but he omitted this 
very obvious duty so essential in order to 
secure the Arnold's safety. The collision oc- 
curred from her running aground, and had 
she been last instead of first, it certainly 
would not have occurred. This arrangement 
of the tow line was a primary fault in the 
tug, and independent of the other circum- 
stances in the case, renders her liable. 

In the contract of towage, the tug master 
is bound to arrange his vessels in tow, with 
the view of securing the safety of all with 
whom he contracts, and no reckless and un- 
sanctioned usage on the part of tug masters 
will be allowed to modify such a salutary 
rule for the protection of life and property. 
Furthermore, the court is satisfied -from the 
proofs, that the Zouave was not in the prop- 
er channel when the Arnold stranded. She 
was too far to the eastward. The Naomi 
and the Two Fannies, of equal, if not great- 
er draught, passed the Arnold to the westward, 
while she lay aground. She was pulled off 



to the westward when extricated, found wa-' 
ter sufficient, and her mate states substan- 
tially that he ported his wheel shortly before 
the stranding, unquestionably with the view 
to keep in the channel, as she evidently was 
not then in the middle of the channel, but 
kept so close to its eastern border, if not out- 
side, as to lose the depth of water necessary 
for the Arnold. This was not the skillful 
navigation for which she contracted. And, 
if before the collision, she was in the chan- 
nel, there was no sufficient excuse for vary- 
ing" her course from the obscuration of the 
ranges. The wind was down the river, and 
if the ranges were obscured at all it was but 
for a short time that the obscuration ex- 
isted. The master and the mate of the Rich 
state that the ranges were obscured but a 
few moments, and the tow carried no can- 
vas. An unusual obscuration might excuse 
and make the collision unavoidable, but such 
a difficulty should always be anticipated and 
provided against by skillful tug masters, who 
should then slacken speed and proceed with 
greater caution. Decree for libeliant. 

The case of The Morton [Case No. 9,864], 
cited in this opinion, was reversed on appeal. 



Case No. 18,232. 

In re ZUG et al. 

[16 N.' B. R. 280: i 23 Int. Rev. Rec. 392; 34 
Leg. Int. 402; 25 Pittsb. Leg. J. 29.] 

Circuit Court, W. D. Pennsylvania. Sept. 22, 
1877. 

Bankrdptct Proceedings — Asceutainisg Char- 
acter of Assets— Partnership Real Estate 
— Appeal to Circuit Court. 

1. The bankrupt law [of 1867 (14 Stat. 517)] 
does not prescribe any rule or furnish any meth- 
od for ascertaining the character of distributa- 
ble assets. That is a subject of preliminary 
judicial inquiry, to be determined by legal prin- 
ciples of recognized controlling applicability. 

2. As to questions touching the tenure of real 
estate, the federal courts are to be governed by 
the laws and decisions of local tribunals of the 
country where such real estate is situated. 

3. Where real estate has been held by part- 
ners as tenants in common, the classification 
thereof as partnership assets, in the schedule 
filed by them, will not change the nature of the 
title to the prejudice of the rights of separate 
creditors. 

4. An appeal to the circuit court is allowed 
cnly upon final decrees of the district court in a 
suit in equity by or against an assignee where 
the sum in controversy exceeds five hundred dol- 
lars. 

Bill to review order of the district court 
distributing proceeds of sale of bankrupts* 
real estate. 

McKENNAN, Circuit Judge. This contro- 
versy arises out of the distribution of the 
proceeds of sale of certain real estate of the 

i [Reprinted from 16 N. B. R. 280, by per- 
mission.] 
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bankrupts, which are claimed, on one hand, 
by the partnership creditors, and on the oth- 
er by the creditors of the individual mem- 
bers of the firm. This real estate was the 
product of partnership assets, "was conveyed 
to Christian Zug, one of the partners, indi- 
vidually, was used in carrying on the firm 
business, and while being so used, Christian 
Zug conveyed to the remaining partner, 
Charles H. Zug, his heirs and assigns, one- 
fifth part of it. Both deeds were duly re- 
corded, so that apparently C. Zug and C. H, 
Zug were tenants in common of the property 
in the proportion of four-fifths and one-fifth 
respectively. To which class of creditors is 
the fund produced by the sale of this real 
estate to be applied? The bankrupt law 
provides for the primary payment of the firm 
debts out of the partnership assets, and of 
individual debts out of the separate estate 
of each partner, but it does not prescribe any 
rule or furnish any method for ascertaining 
the character of distributable assets. That 
is a subject of preliminary judicial inquiry, 
the result of which must be determined by 
legal principles of recognized controlling ap- 
plicability. The methods of acquiring and 
transferring title to real estate are peculiarly 
matters of local jurisprudence and regula* 
tion. "It is an acknowledged principle of 
law, that the title and disposition of real 
property is exclusively subject to the laws of 
the country where it is situated, which alone 
can prescribe the mode by which a title to it 
can pass from one person to another." Mc- 
Cormick v. Sullivant, 10 Wheat. [23 U. S.] 
192. See, also, TJ. S, v. Crosby, 7 Craneh [11 
U. S.] 116; Kerr v. Moon, 9 Wheat. [22 U. 
S.] 565; Clark v. Graham, 6 Wheat. [19 U. 
S.] 577; Darby v. Mayer, 10 Wheat [23 TJ. 
S.] 465. Whatever rules, then, are estab- 
lished, either by statutory enactments or the 
decisions of local tribunals, touching the ten- 
ure of estate within their territorial juris- 
diction, must be accepted as the law by 
which the federal courts, when they are call- 
ed on to pass upon such questions, are to be 
governed. So the highest federal courts 
have repeatedly decided. In Jackson v. 
Chew, 12 Wheat. [25 U. S.] 162, says Mr. Jus- 
tice Thompson, "The inquiry is very mueh 
narrowed by applying the rule which has uni- 
formly governed this court, that where any 
principle of law establishing a rule of real 
property has been settled in the state courts, 
the same rule will be applied by this court 
that would be applied by the state tribunals. 
This is a principle so obviously just, and so 
indispensably necessary, under our system 
of government, that it cannot be lost sight 
of." So also said Mr. Justice Baldwin, in 
McQuesney v. Hiester, 9 Casey [33 Pa. St.] 
444, note: "We must administer the juris- 
prudence of the state in this court as it bears 
on the rights of the parties, and decide them 
precisely as the courts of the state might." 
And again in Beauregard v. City of New Or- 
leans, 18 How. [59 TJ. S.] 502, the court say, 



"The constitution of this court requires it to 
follow the laws of the several states as rules 
of decision wherever they properly apply. 
And the habit of the court has been to defer 
to the decisions of their judicial tribunals 
upon questions arising out of the common 
law of the state, especially when applied to 
the title of lands. No other course could be 
adopted with any regard to propriety. Upon 
eases like the present the relation of the 
courts of the United States to a state is the 
same as that of its own tribunals. They ad- 
minister the laws of the state, and to fulfill 
that duty, they must find them as they exist 
in the habits of the people, and in the expo- 
sition of their constituted authorities. With- 
out this, the peculiar organization of the ju- 
dicial tribunals of the state and the Union 
would be productive of the greatest mischief 
and confusion. Jackson v. Chew, 12 Wheat. 
[25 U. S.] 153." 

These cases— and they have been consist- 
ently followed by numerous others— suffi- 
ciently show how firmly established in the 
federal courts is the rule of conformity to 
the decisions of the state tribunals in ques- 
tions touching the title to real estate. By 
whatever tenure, then, the courts of this 
state would adjudge the real estate, repre- 
sented by the fund in controversy, to have 
been held, so we must decide. And upon this 
subject the law of the .state seems to be as 
well settled, by a series of long-adhered to 
decisions of its highest court, as is the rule 
which makes it our guide. From McDermot 
v. Laurence, 7 Serg. & B. 438, through a long 
train of decisions to Bbbert's Appeal, 20 P. 
F. Smith [70 Pa. St.] 79, the supreme court 
of the state has held, with unshaken con- 
stancy, that a recorded conveyance of title 
to real estate to the members of a partner- 
ship, as tenants in common, could not be 
charged, as to purchasers, mortgagees, and 
creditors, by parol evidence that it was pur- 
chased with partnership assets, and was 
used for partnership purposes, but that <such 
a result could only be effected by an appro- 
priate written instrument. In Hale v. Hen- 
rie, 2 Watts, 145, Mr, Justice Sargeant says: 
"No averment of any right by parol, or by 
what is still less, the nature of the fund 
which pays, or the uses or purposes the prop- 
erty is applied to, can be allowed to stamp a 
character on the title inconsistent with that 
appearing on the deed and record, to the prej- 
udice of third persons. ... In conformi- 
ty, therefore, with the suggestion of Tilgh- 
man, C. J., in McDermot v. Laurence, after 
a review of the American and English cases 
on the subject (and, I think, in accordance 
with the course of legislation in Pennsyl- 
vania, on the modes of acquiring title to real 
estate), where partners intend to bring real 
estate into the partnership stock, we think 
that intention must be manifested by deed 
or writing, placed on record, that purchasers 
and creditors may not be deceived." This 
doctrine is reaffirmed in Ridgway, Budd & 



[30 Fed. Cas. page 949] 



ZUSI (ABBETT v.) 



Co.'s Appeal, 3 Harris [15 Pa. St.] 177; Kra- 
mer v. Arthurs, 7 Barr [7 Pa. St.] 170; Lan- 
caster Bank v. Myley, 1 Harris [13 Pa. St.] 
544; Cummings' Appeal, 1 Casey [25 Pa. St] 
268; Erwin's Appeal, 3 "Wright [39 Pa. St.] 535; 
Lefevre's Appeal, 19 P. F. Smith [69 Pa. St.] 
125; and Ebbert's Appeal, 20 P. P. Smith [70 
Pa. St.] 79. In Lefevre's Appeal, Mr. Justice 
Sharswood reviews most of the cases on this 
subject, and demonstrates that the doctrine 
of Hale v. Henrie rests upon such a founda- 
tion of repeated authoritative recognition, 
that it must he regarded as the settled law 
of the state. After stating the principle upon 
which some of the cases apparently in con- 
flict with Hale v. Henrie were decided, that 
the purchase of property by one partner in 
his own name, by the use of partnership as- 
sets, raised a resulting trust in favor of the 
firm, and that the equities of joint creditors 
could only be worked out through the equi- 
ties of the respective partners, he says: 
""When the partners during the continuance 
of the firm, have all agreed to the appropria- 
tion of the funds to the purchase or improve- 
ment of real estate in the private name or 
names of one or more of the partners, no one 
of them has any equity to have such proper- 
ty applied to the joint debts; and it follows 
that the joint creditors have no such equity." 
This has peculiar applicability to the present 
contention. For although the title originally 
acquired by Christopher Zug was paid for 
with partnership assets, he subsequently con- 
veyed to his copartner, Charles H. Zug, a 
share of it in exact proportion to his interest 
in the partnership stock. They thereby be- 
came tenants in common of the property, in 
relative proportions corresponding to their 
original equities, viz., partners, the trust, if 
there was any, ceased to exist, and no sub- 
sequent use of the property could change the 
character thus impressed upon the title. Nei- 
ther of the partners, under -these circum- 
stances, would have any equity against the 
other to insist upon the application of the 
property, in the first instance, to the payment 
of firm debts, and so the joint creditors could 
not have any. Under the law of the state, it 
is clear, then, that down to the time of the 



bankruptcy, the real estate in question was 
not partnership property, but the separate 
property of Christopher and Charles H. Zug. 
It was agreed, however, that the classifica- 
tion of this real estate as partnership assets 
in the schedule filed by the bankrupts, had 
the effect of changing the nature of the title, 
and of converting what was before the sep- 
arate property of the individual partners, 
into property of the firm. Independently of 
the reason upon which the rule of law be- 
fore adverted to mainly rests, viz., the pro- 
tection of strangers, purchasers, mortgagees, 
and creditors, and of the due registration of 
the instrument by which it might be sought 
to effect such a change, the argument is an- 
swered by the operation of the bankrupt law 
itself. By the terms of the act, the title of 
the trustees to all the bankrupt's property 
relates back to the date of the commence- 
ment of the bankruptcy proceeding. They 
took it impressed with the character with 
which it was invested at that time. They 
cannot change that character to the preju- 
dice of any one's rights, much less can this 
be done by the bankrupts, after they have 
parted with all control over it, and it has 
passed in giremio legis for the benefit of cred- 
itors. 

This court is therefore of opinion that the 
district court rightly adjudged the fund in 
controversy to be assets of the individual 
members of the firm of C. Zug &.Co., and or- 
dered its distribution accordingly; and that 
the bill of review must be dismissed at the 
cost of the complainants. An appeal was al- 
so taken from the order of the district court, 
which it is moved to quash. An appeal is 
allowed only upon final decrees of the court, 
in a suit in equity instituted by or against 
an assignee in bankruptcy where the sum in 
controversy exceeds five hundred dollars. 
As the record does not show that the order 
complained of was of that character or was 
made in any such suit, no appeal lies from 
it, and the motion to quash is, therefore, al- 
lowed. 
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\. Case No. 18,3£3. 

"""N ALLEN v. ALLEN. 

[Hempst. 58.] i 

Superior Court, Territory of Arkansas. April, 
1828. 

Pleadings— Answer and Cross-Bill— Divorce- 
Alimony. 

1. A defendant cannot file a cross-bill until 
-the original bill is answered. 

2. Alimony \yill not be granted to a wife be- 
fore she answers. 

Appeal from Independence circuit court 
[Suit by Samuel Allen against Elizabeth 
Allen for divorce. From a decree of the cir- 
cuit court, plaintiff appeals.] 

Before JOHNSON, ESKRIDGE, and TRIM- 
BLE, JJ. 

OPINION OF THE COURT. This is an 
appeal from a decree of the circuit court of 
Independence county, pronounced in the suit 
in chancery for a divorce, in which the ap- 
pellant was plaintiff, and the appellee, de- 
fendant. Various reasons have been assign- 
ed by the appellant for reversing the decree 
of the court below. Conceiving, however, 
that the first point relied upon, is decisive in 
favor of the appellant, we shall confine our 
remarks to that point alone. The point Is, 
that the circuit court erred in overruling the 
demurrer. 

The plaintiff below filed his bill, praying 
for a divorce from bed and board, and the 
bonds of matrimony. The defendant instead 
of answering this bill, filed her crossbill 
praying a divorce from bed and board, and 
for alimony. This was clearly irregular. 
The bill should have been answered, and the 
.allegations therein contained contested be- 
fore the cross-bill could be properly filed* 1 
Har. Ch. S3; 3 Bl. Comm. Ill 11 8. In the 
case of Lewis v. Lewis, 3 Johns. Ch. 519, the 
-chancellor refused to grant alimony to the 



wife before she answered, because it did not 
appear whether she intended to defend her- 
self against the charges in the bill. We feel 
no difllculty In reversing the decree of the 
court below. Decree reversed. 



Case tfo. 18,324. 

ANONYMOUS. , 
tHempst 215.] * 

Superior Court, Territory of Arkansas. Feb., 

1833. 
'• Abatement— Form of Ple'a— Evidence. 

1. Pleas in abatement, not being received 
with favor, require the greatest accuracy ^ and 
precision in their form, and must be certain to 
every intent, and are not amendable; they must 
not be double. 

2. If bad, the plaintiff need not demur, but 
may treat them as nullities and sign judgment. 

3. If on the whole record the judgment of the 
inferior court is correct, it will not be reversed 
because improper evidence was admitted. 

PER CURIAM. Pleas in abatement re- 
quire the greatest accuracy and precision in 
their form; they must be certain to every 
intent; they are never received with favor 
(1 Chit. PI. 491); they are dilatory, not teach- 
ing the merits of the action, and are not 
amendable; the plaintiff need not demur 
thereto when bad, but may treat them as 
nullities and sign judgment. 1 Tidd, Prac. 
5S8. Tested by these rules, a plea in abate- 
ment which avers the suing out a former 
writ for the same cause, that it is still re- 
maining in the Clerk's office, that the de- 
fendant was arrested on such writ and sur- 
rendered to a person who represented him- 
self to be deputy sheriff, that the suit is 
still pending, as defendant believes, and con- 
cluding with d, Verification, is destitute of 
requisite precision and formal accuracy, and 
does not tender a Certain issue. What issue 
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is tendered? Is it the suing out of the writ; 
its existence in the clerk's office; the arrest 
or surrender of the defendant, or the fact 
that T. was deputy sheriff, or that he repre- 
sented himself to be such; that the suit is 
still pending, or that the defendant believes 
it to be pending? Such a plea is clearly in- 
sufficient, and may be treated as a nullity. 
Where it appears to the appellate court that 
improper evidence has been admitted on the 
trial of an issue in the inferior court, yet if 
upon the whole record the judgment is right, 
it will be affirmed. 



Case No. 18,225. 

ARCHER v. MOREHOUSE. 

[Hempst. 184.] i 

Superior Court, Territory of Arkansas. July. 
1832. 

Trial op Issues— Effect of Judgment— Plea of 
Payment— Interest, 

1. Where a case is submitted to the court, 
all questions of law and fact involved, are nec- 
essarily passed on, and the result is embodied 
in the 3udgment. 

2. In such case no formal and technical find- 
ing of the issue is necessary. 

3. A general finding for the plaintiff or de- 
fendant by a jury is good, and disposes of all 
the issues. 

4. A plea of payment admits all the allega- 
tions in the plaintiffs declaration, essential to 
support the action, and it is unnecessary for the 
plaintiff to prove them. 

5. Judgment may be given for interest from 
the maturity of the note, or in damages. Ei- 
ther mode is regular. 

Error to Chicot circuit court 
Before JOHNSON, ESKRIDGE, and 
CROSS, JJ. 

OPINION OF THE COURT. This was an 
action of debt, brought by Alanson More- 
house against George W. Archer, in the cir- 
cuit court of Chicot county, and comes to 
this court by writ of error. Issues were 
joined on the pleas of payment at the day, 
and payment after the day, and neither 
party requiring a jury, the cause was sub- 
mitted to the court, and a judgment was ren- 
dered in favor of Morehouse, for the sum of 
eight hundred dollars, to bear ten per cent, 
interest from the 17th day of November, 
1831. Seven grounds are assigned for re- 
versing the judgment of the circuit court, 
most of which were very properly abandoned 
in argument, and it will only be necessary 
to give an opinion on three, relied on in the 
assignment of errors. 

The first ground, and that on which most 
stress was laid by counsel in argument, is 
that the circuit court did not, in the judg- 
ment which it rendered, make any disposi- 
tion of the issues of fact joined in the cause; 
but proceeded to render judgment without 
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saying anything of sueh issues. The practice 
of submitting a cause to the decision of the 
court is peculiar to the laws of this territory, 
and was altogether unknown to the common 
law. The court, when a cause is thus sub- 
mitted to its decision, performs the office of 
the jury, in addition to its ordinary duty of 
deciding the law. The whole cause, whether 
of law or fact, is before the court; and it 
passes upon it accordingly. • Why is it that 
the jury, when a cause is tried by them, find 
a verdict upon the issues joined? It is to en- 
able the court to pronounce a judgment of 
law upon the facts as ascertained by the jury 
in their verdict. But even in a cause tried 
by a jury, a general finding for plaintiff or 
defendant, according to the practice of this 
court, is considered good. In this case, the 
court acting in the double capacity of jury 
and court, it would seem to be an act of su- 
pererogation to spread upon the record a 
formal finding of the issues. It appeals 
from the judgment of the circuit court, that 
"issues being joined upon the pleas of pay- 
ment at the day, and payment after the day, 
and neither party requiring a jury, the mat- 
ters and things were submitted to the court. 
It was adjudged by the court that the plain- 
tiff have, and recover, etc." Can any doubt 
exist as to the intention of the court? Is 
there any uncertainty in the judgment? 
Why, then, incumber the record with a for- 
mal and technical finding of the issues? The- 
judgment, as rendered, relates not only to 
the issues but to all the matters and things 
in the cause. 

The second point which we deem it mate- 
rial to give an opinion upon, calls in question 
the correctness of the decision, on the sub- 
ject of the testimony in the cause. The 
, court, it appears from the bill of exceptions;, 
decided that when the plea of payment is re- 
lied on by the defendant, it devolves upon 
him to support sueh plea by evidence, before 
the plaintiff will be required to adduce any 
evidence on his part. There can be no 
doubt, but that this decision was correct. 
The plea of payment is an affirmative plea* 
and the burden of proof is imposed on the 
defendant. The plea of payment admits all 
the allegations in the plaintiff's declaration. 
What do the pleas of payment admit in the 
case before the court? Why, that the notes 
declared upon were executed by the defend- 
ant, and that the amount of money named in 
the notes was due from the defendant to the 
plaintiff at the time of the execution of the 
notes. All the allegations, therefore, con- 
tained in the plaintiff's declaration, essential 
to the support of his action, being admitted 
by the defendant in his pleas of payment, it 
was wholly unnecessary for the plaintiff to 
produce any evidence on his part 

The third and last point on which we pro- 
pose to give an opinion calls in question that 
part of the judgment of the circuit court 
which relates to the interest The judgment 
is for eight hundred dollars, to bear ten per 
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cent, interest from the 17th day of Novem- 
ber, 1S31. It is contended that the interest 
should have been ascertained by the court, 
and a judgment rendered for it in damages. 
It is admitted that this is a very common 
way of giving judgment; but on the other 
hand, the mode adopted by the circuit court, 
is sanctioned by the practice of several of 
the states, especially by the practice in Ken- 
tucky, and we cannot conceive that one 
mode has any particular advantage over the 
other, each being equally calculated to pro- 
mote the ends of justice. Judgment af- 
firmed. 



Case No. 18,226. — - 

ARMSTRONG v. JOHNSON et al. 

[2 Hayw. & H. 13.] i 

Circuit Court, District of Columbia. Nov. 5, 
1850. 

Orphans' Cookt— District op Columbia— Juris- 
diction. 
Where an issue from the orphans' court is 
pending in the circuit court, as to whether a 
paper is the last will and testament of the de- 
ceased or not, and the question to be decided as 
to which of two papers is the last will and tes- 
tament of said deceased, the orphans' court has 
no jurisdiction to pass upon the question as to 
whether another paper is the last will of the de- 
ceased, as the orphans' court had divested it- 
self of the jurisdiction of that question. [Dun- 
lop, Circuit Judge, dissenting.] 

Appeal from orphans' court 

[Proceeding by Kosciusko Armstrong 
against Lewis Johnson, administrator de 
bonis non of Thadeus Kosciusko, and others, 
heirs of Thadeus Kosciusko.] 

This was a petition of Hyppoletus Bstko 
and others, against admitting the following 
will to probate: 

"This is my will: I, the undersigned, 
Thadeus Kosciusko, residing at Buwille, in 
the township of Geneviage, department of 
Seine and Marm, being at present at Solena, 
in Switzerland. Not wishing to be overtak- 
en by* death before having made known my 
last disposal, I have made this my will and 
declaration of my last intentions, written 
entirely with my own hand as follows:— 
Desiring to give to Misses Zeltner, daugh- 
ters of Mr. Peter Josephus Andrew Louis 
Zeltner, proprietor, residing at said Buwille 
township of Geneviage, near Fountainbleau, 
and of the late Mrs. Angelique Charlette Ade- 
laide Durgn de Vandeil de Lanys, proof of 
the friendship which I have for them, and 
acknowledge toward them the sense of my 
esteem for the friendly attention which I re- 
ceived from them and from their father and 
mother during 15 years of my living with 
them, and to secure for said young ladies 
suitable settlements. ' I give and bequeath 
to Miss Thadea Emilie Wilehmine Zeltner, 

my god-daughter, aged nearly 16 years, born 
at Paris the 20th Mipider, in the 8th year, 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 
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corresponding with the 9th day of July, 1800, 
the sum of 60,000 francs, to be paid at once 
in the standard currency and value of 
France. I give and bequeath to Miss Moin 
Charlotte Julie Magaueritte Zeltner, eldest 
daughter of said Mr. and Mrs. Zeltner, born 
at Solena, in Switzerland, on the 26th day 
of May, 1796, the sum of 35,000 francs, like- 
wise to be paid at once in the same standard 
currency and value. Which two sums mak- 
ing together 95,000 francs, shall bear interest 
at legal rate from the day of my death, 
without it being necessary to demand the 
same judicially, and shall be taken as well 
as the interests aforesaid out of the most un- 
incumbered real and personal property be- 
longing to me on the day of my death, par- 
ticularly and by preference out of the money 
funds of my estate, which may be found in 
France, either in the hands of Mr. Hottinger, 
my banker at Paris, or in the hands of my 
other bankers, debtors or holders of money 
or effects belonging to me; which sums shall 
be recovered and collected after my death by 
my testamentary executor herein named, 
and by him remitted to said Misses Zeltner, 
when they be married, but if they are not 
married, I direct him to invest the sums 
aforesaid in the hands of one or several per- 
sons in the manner which to him shall seem 
to be the safest and the most profitable, 
the interest or proceeds arising from the 
same 'so invested, shall be collected annually 
by my said testamentary executor upon his . 
receipts, and by him remitted to each of said 
Misses Zeltner, in the amount due to each of 
them for their maintainance until their mar- 
riage. I wish and intend that the said 
Misses Zeltner shall not receive nor dispose 
neither of the whole nor of a part of the 
sums above bequeathed as long as they shall 
be single, but once married, each of them 
shall have the free disposal of the sum be- 
queathed to her; and my testamentary ex- 
ecutor shall be discharged from the duty of 
receiving and remitting to them the annual 
interest, which they may then collect them- 
selves directly. I appoint Mr. Bompaeh Pin, 
notary at Merch, department of Seine and 
Marm, executor of this, my will, begging him 
to be so kind as to take that trouble and to 
accept as token and pledge of my friend- 
ship the sum of 5,000 francs, which I give 
and bequeath to him by this present, which 
sum shall likewise be taken out of my most 
unincumbered estate, and particularly out of 
any money fund which may be found in the 
hands of Mr. Hottinger, or elsewhere as 
aforesaid, and: I revoke all the wills and 
codicils which I may have made previous to 
the present, to which alone I confine myself 
as containing my last wishes: Done at Sole- 
na, at Switzerland, on the 4th day of June, 
1816. Thadie Kosciusko." 

Opinion of William F. Purcell, judge of the 
orphans' court: 

"The within cause having been set for hear- 
ing on the 5th of January, 1849, last, as or- 
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■tiered by Judge Causin, the former judge of 
this court, and since continued from time 
to time by counsel. This court after having 
minutely examined the wills within referred 
to of Thadeus Kosciusko, deceased, it is the 
opinion of this court that the will, executed 
by said- Kosciusko on the 4th day of June, 
1816, and recorded in the court in 1847, re- 
vokes the wills of the 28th of June, 1806, and 
of the 5th of February, 1798, of said Kos- 
ciusko, deceased, and the probates of the 
same are hereby revoked this 6th February, 
1849." 

From which order and decision Richard S. 
Goxe, Esq., counsel for Kosciusko Armstrong 
takes an appeal, which is by the court grant- 
ed February 9th, 1849. 

R. S. Coxe, for appellant. 
H. M. Morfit, for appellees. 

[Before CRANCH, Chief Judge, and MOR- 
.SELL and DUNLOP, Circuit Judges.] 

CRANCH, Chief Judge. This is an appeal 
from the order of the orphans' court, of the 
District of Columbia, of the 6th of February, 
1849, revoking the probate of the will of 
■General Thadeus Kosciusko, of the 5th of 
May, 1798, and 28th of June, 1806, by which 
last mentioned will a legacy of S3704 was 
bequeathed to the appellant Kosciusko Arm- 
strong. The proceeding was by petition to 
the orphans' court of the District of Colum- 
bia, filed on the day of , by Hyp- 

poletus Estko and others, next of kin of 
General Kosciusko, stating that in December, 
1845, the then petitioners filed a petition in 
the orphans' court, praying: 1st. That the 
validity of a certain paper writing, dated 
:28th of June, 1806, which at the instance of a 
certain Kosciusko Armstrong, was, on the 
19th of November, 1828, proved as, and for 
the last will of the said Thadeus Kosciusko, 
might be allowed to contest the same, and 
that probate- thereof might be revoked; and 
2nd. That George Bomford, administrator de 
bonis non, with the will of the 5th of May, 
1798, annexed, might be ordered to pay over 
to the petitioners the fund deposited by Gen- 
eral Kosciusko with Mr. Jefferson. The pe- 
titioners further state that the orphans' 
•court, acting upon the said former petition 
on the 17th of February, 1846, ordered the 
register of wills to make up and transmit 
to the law side of the circuit court, District 
of Columbia, to be there tried, an issue, 
"Whether the writing produced by the said 
Kosciusko Armstrong, and. admitted to pro- 
bate on the 19th of November, 1828, is the 
last will and testament of the said Thadeus 
Kosciusko or not" The petitioners state 
further that some of the former petitioners 
<lied, and S. S. Williams and John F. Ennis 
have obtained letters of administration of 
their effects; that Colonel Bomford also died, 
..and Lewis Johnson became administrator de 
bonis non in his place; that while the issue 
at law was pending in the circuit court. in I 



January, 1847, the will of Jnne 28th, 1806, 
more fully described in the said former peti- 
tion, was produced, proved and recorded 
among the wills of the orphans' court, by 
which will the testator expressly revoked 
"all the wills which he might have hitherto- 
fore made;" that the issue sent to the circuit 
court is now an issue at law and not of fact, 
and is cognizable in the orphans' court only: 
"Upon these grounds, and others which will 
be more fully set forth during the hearing of 
the ease,*' they pray that "further proceed- 
ings in that court may be resumed, and that 
citations may be issued: 1st. To the" said 
Kosciusko Armstrong, or his counsel of rec- 
ord, to show cause why the probate of the 
paper writing, purporting to be a will of 
General Thadeus Kosciusko of the 28th of 
June, 1806, should not be revoked and an- 
nulled. 2nd. To the said Lewis Johnson, ad- 
ministrator de bonis non of said Kosciusko's 
estate, to show cause why the paper writing, 
purporting to be a will of said Thadeus Kos- 
ciusko, of the 5th of May, 1798, and the pro- 
bate thereof, recorded among the wills of 
this court, should not be stricken out from 
the records of this court, and declared null 
and void." This petition is signed by "R. 
Johnson, Gaspar Tocman, for the Petition- 
ers." 

Nothing appears by the records to have 
been done until the filing of another petition 
by Roman Estko and others, claiming, with 
the former petitioners, Hyppoletus Estko 
and others, to be next of kin of General 
Kosciusko; which new petition sets forth 
all the preceding proceedings in the orphans' 
court, and in the supreme court of the Unit- 
ed States; and also circumstances to ac- 
count for the delay of the petitioners in 
prosecuting their claim. They also pray 
"that the validity of the said instrument of 
writing" (of June 28th, 1806), "may be in- 
quired into; that they may be allowed. to 
contest the same, and that the probate there- 
of be revoked? and that the said instru- 
ment o°f writing be declared null and void 
as a testamentary paper." "And they fur- 
ther pray that the said George Bomford, ad- 
ministrator de bonis non as aforesaid, be 
ordered to pay over and deliver to the peti- 
tioners all and every sum and sums of mon- 
ey which he now hath, or for which he is 
accountable as administrator de bonis non 
of said Thadeus Kosciusko." This petition 
is signed by "Joseph H. Bradley, G. Toc- 
mau." 

Whereupon the following order was made 
by the judge of the orphans' court, viz.: 

"On the petition filed in this court, this 
2nd day of December, 1845, of Roman Estko 
and others, claiming to be next of kin and 
distributees of Thadeus Kosciusko, praying 
that the decision of this court heretofore 
made, admitting to probate a paper writing 
propounded by Kosciusko Armstrong, as the 
last will of the said Kosciusko be again 
examined, and that the matter thereof be 
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Again heard by this court It is this 2nd 
day of December, 1845, ordered that the 
said case he again examined and heard, 
and that notice he given to the said Kos- 
ciusko Armstrong to appear in this court 
on or before the 3rd Tuesday of January 
next, In person or by solicitor, to show cause 
why the said probate of the said will shall 
not be set aside, and the said paper writing 
therein propounded by him as the last will 
of the said Thadeus Kosciusko be declared 
null and void; and provided that a copy of 
this order be published in the National In- 
telligencer once a week for three successive 
weeks previous to the 3rd Tuesday in Jan- 
uary, 1846. Nathaniel P. Causin." 

No further proceeding appears upon the 
records of the orphans' court until the 22d 
of December, 1848, when the judge made 
the following order, viz.: 

"It is ordered that the Register of Wills 
Issne citations. 1st. To Richard S. Coxe, 
Esq., counsel of Kosciusko Armstrong, to 
appear in this court on the 5th day of Jan- 
uary, 1849, to show cause why the probate 
of the paper writing, purporting to be a 
will of General Thadeus Kosciusko, of the 
22d of June, 1806, should not be revoked 
and annulled. 2d. To Lewis Johnson, ad- 
ministrator de bonis non of Kosciusko's es- 
tate, to appear on the same day, on the 5th 
of January, 1S49, to show cause why the 
paper writing, purporting to be a will of 
Thadeus Kosciusko, of the 5th of May, 1798, 
and the probate thereof recorded among the 
wills of this court," should not be stricken 
out from the records of this court and de- 
clared null and void. Nathaniel P. Causin, 
22d Dec, 1848." 

The citations seem to have been issued 
and served on the same day, 22d Dec., 1848. 
On the day appointed (January 5th, 1849), 
Lewis Johnson, the administrator de bonis 
non appeared, by. Mr. Morfit, his counsel, 
and objected, "that the orphans' court should 
not hold or entertain jurisdiction of this 
cause at this time, or in the present form of 
this application." 1st. Because an issue is 
still pending" on the law side of the circuit 
court of the District of Columbia, as to the 
validity of the respective wills named In the 
application of the parties for the citations, 
and that the said issue was taken on a pe- 
tition before the orphans' court upon the 
same questions which are now presented; 
and the effect of the present petition, if sus- 
tained, will be to bring back a question be- 
fore this court which has, by having been 
put In issue elsewhere, passed beyond its 
present control. 2d. If the issue should be 
stricken off the docket of the circuit court, 
it would be a surprise upon the parties. 3d. 
That the testator re-establish the* will of 
1798 by a subsequent will, but of this this 
respondent has no evidence. 4th. That there 
is a bill in equity pending in the circuit court, 
and Involving all the matters contained in 
the proceedings in the orphans' court in this 



case, &c. 5th. That this respondent is ready 
to pay over the money to any person au- 
thorized to receive it 6th. That there should 
not be a decision in any one of the cases 
until all are brought together. 

Upon consideration of this ease as it is 
now brought before this court, I am of the 
opinion that the orphans' court, by sending 
an issue to this court, to be tried at law, 
"whether the writing produced by the said 
Kosciusko Armstrong, and admitted to pro- 
bate on the 2dth of November, 1S2S, is the 
last will and testament of the said Thadeus 
Kosciusko or not," had divested itself of the 
jurisdiction of that question, so long as it 
remains undecided by this court the ease 
was coram non judice, and the sentence of 
the orphans' court of the 6th of February, 
1849, must be reversed. 

Upon appeal from the sentence of the or- 
phans' court of the District of Columbia, 
passed on the 6th of February, 1S49, declar- 
ing it to be the opinion of that court that 
the will executed by Thadeus Kosciusko on 
the 4th of June, 1816, and recorded in that 
court in 1847, revokes the wills of the 28th 
of June, 1806, and of the 5th of May, 179S, 
of the said Kosciusko, deceased, and revok- 
ing the probate of the same. 

It is considered and adjudged by this cir- 
cuit court of the District of Columbia, this 
5th day of November, 1850, that the said sen- 
tence of the said orphans' court be, and the 
same is hereby reversed with costs; the 
said sentence having been passed by the 
said orphans' court, while an issue sent by 
that court to the circuit court aforesaid to 
be tried at law, whether the writing pro- 
duced by the said Kosciusko, and admitted 
to probate on the 19th of November, 1828, is 
the last will and testament of the said Thad- 
eus Kosciusko or not, was and is pending 
undecided in said circuit court 

DUNLOP, Circuit Judge, dissented. 
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Case No. 18,337. 

ASHLEY et ai. v. MADDOX. 

[Hempst 217.] i 

Superior Court, Territory of Arkansas. Jan., 
1833. 

q-akot3hment — prospective operation of act — 
Double Juhgment fob Single Debt. 

1. Garnishments could not issue on judg- 
ments rendered prior to November 7, 1831, as 
the garnishment act was prospective and not 
retrospective. Ter. Dig. 346. 

2. A double judgment cannot be rendered for 
a single debt 

Error to Phillips circuit court 



i [Reported by Samuel H. Hempstead, Esq.] 



BALDWIN (Case No. 18,228) 

[This was a proceeding by Chester Ashley 
against Easther Maddox, administratrix of 
Thomas Maddox, deceased.] 

Before ESKRIDGE, CROSS, and CLAY- 
TON, Judges. 

OPINION OP THE COURT. The defend- 
ant in error, in the year 1827, obtained sev- 
eral judgments against Samuel K. Green, 
and in February, 1832, issued a summons 
from the circuit court of Phillips county 
against the plaintiffs, under the act passed 
in November, 1831, entitled "An aet to enable 
judgment creditors to collect their debts with 
more facility," (Ter. Dig. 346), calling upon 
the plaintiffs, as garnishees, to state whether 
they were indebted to Green, or had any 
effects of his in their hands. Percifull and 
Ashley did not enter their appearance to the 
summons, and a jury being impanelled, to 
ascertain if anything was due to Green from 
Percifull and Ashley, or either of them, re- 
turned a verdict that Percifull was indebted 
to Green in a sum sufficient to " pay the 
amount due from Green to the defendants, 
and that the claims were in the hands of 
Ashley, as an attorney, for collection. Upon 
this verdict the court rendered a joint judg- 
ment against Ashley and Percifull, for two 
hundred and ninety-six dollars, and ninety- 
three 'cents. It is contended that the judg- 
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ment is erroneous for several reasons, and 
of this opinion is the court The act of 1831, 
under which the proceeding purports to be 
had, gives this remedy, "in all eases where 
any plaintiff shall obtain judgment." Its 
.words only comprehend judgments obtained 
after its passage, and this court cannot, by 
construction, give it a retrospective effect, 
and make it embrace judgments previously 
rendered. It is not for us to speculate on 
the supposed meaning and intention of the 
legislature. Where there is no doubt or am- 
biguity in the words used, there is no room 
for construction. Upon the finding of the 
jury, a judgment is rendered which is mani- 
festly wrong. Percifull was indebted to 
Green, and the claim was in Ashley's hands 
for collection. It was error to give a double 
judgment for a single debt The statute 
places the judgment creditor, the defendant 
in this case, in the same situation which 
Green occupied. If the case were otherwise 
within the purview of the statute, she might 
go against Percifull, or might go against 
Ashley, if he were in default, but could not 
go against both for a debt due from one only. 
Judgment reversed. 



ATTORNEY'S PEES. See Case No. 18,290. 



B. 



Case Wo. 18,328. 

BALDWIN et al. v. WYLIE. 

[2 Hayw. & H. 126.] i 

Circuit Court, District of Columbia. Oct 1, 
1853. 

"Wilis — Probate — Execdtoks — Power of At- 
torney — Appearance op Attorney as 
Evipesoe of His Authority. 

1. In order to make a will effective it must 
first receive the probate of the proper court. 

2. Where the executrix in a will gives a pow- 
er of attorney to receive and control any fund 
of the estate in her individual name, as widow, 
and not as executrix and guardian, such power 
is without authority. 

3. The appearance of an attorney in a cause 
is received as evidence of his authority, and 
no additional evidence is required. 

Appeal from orphans' court. 

This is a petition of Robert Baldwin, Mary 
Baldwin Davis, John Baldwin, James W. Da- 
vis and Amanda B. Davis, his wife, surviving 
children of Robert Baldwin, deceased, and of 
the children of James P. Baldwin and Julia A. 
B. Baird, both deceased; that, Samuel Bald- 
win was also the child of Robert Baldwin, de- 
ceased; that at his death he left no father or 
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mother; that the above named children were 
his brothers and sisters of the whole blood, 
and as such, with the children of those alleged 
to be dead, are entitled by law as such and 
as next of kin to the succession and entire per- 
sonal estate of which said Samuel Baldwin 
was possessed at the time of his death. That 
his domicile was in Pennsylvania. That while 
he resided in Mexico he suffered from the 
hands of the officers and citizens of Mexico to " 
such an extent as to cause his premature 
death. That by the treaty of peace, dated 
February 2, 1S48 [9 Stat. 922], the United 
States exonerated Mexico from any liability for 
the payment of claims made by the citizens of 
the United States, and assumed payment 
thereof. That a person calling herself Clotil- 
do Pellet Story Baldwin announced the death 
of said Samuel Baldwin and averred that she 
is his widow. That the board of -commissions 
created under act of congress, March 3, 1849 
[9 Stat 393], being ready to receive memorials, 
setting forth the claims of the citizens of the 
United States, and the said Samuel Baldwin 
having died as was believed intestate, John 
Baldwin, brother of said Samuel, petitioned 
that letters of administration be issued to An- 
drew Wylie, which petition was granted. That 
the claim against Mexico was estimated at the 
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nominal value of $500. The administrator 
gave bond in the sum of $1,000. That the said 
administrator afterwards estimated the claim 
at $150,000, and presented an inventory and 
appraisement of the estate of the deceased. 
The judge of the orphans' court, upon seeing 
the document, ordered a rule on said Andrew 
Wylie, administrator, to show cause why his 
administration bond should not he increased. 
That an award had been made in favor of said 
Wylie, as administrator, of the sum of $75,000. 
In answer to the rule he alleged that he had 
paid for fees, &c, $12,575; that the adminis- 
trator had paid over to a certain Peter Har- 
.gons, of New York, and had taken from said 
Hargons and a person called Peter Goix, of 
Vera Cruz, in Mexico, a bond in the penalty of 
.$62,000, to indemnify said Andrew Wylie, Jr., 
for making the payment of $62,425, neither of 
whom resided within the' jurisdiction of the 
•court. That said Glotildo executed a full pow- 
er of attorney to said Peter Goix; that he, the 
said Peter Goix, under a power of substitution 
contained in the power of attorney, to him 
•executed a power of attorney to Messrs. Har- 
gons & Bros., under which last power of attor- 
ney the said Wylie paid over to Peter Har- 
.gons the sum of $62,425, and took from him 
-the above bond of indemnity; this on the same 
day on which he made a return to the rule 
-to show cause, &c. Among the papers filed 
with the return was what purported to be a 
copy and translation of the entry of marriage 
-of said Samuel Baldwin with said Glotildo 
Pellet Story, and also what purported to be the 
last will and testament of said Samuel Bald- 
win. That if the said will be genuine then the 
.acts of said administrator are null and void, 
-and that a deliberate and substantial fraud has 
been perpetrated. Citation was issued as 
prayed against Andrew Wylie. The following 
.answer was made to the citation: 

"The above named defendant, Andrew Wy- 
lie, represents to the honorable, the judge of 
the orphans' court, that the parties named in 
said bill are non-residents of this District, and 
therefore prays that they be required to give 
-security for costs, or that the bill be dismissed. 
He further states that he has good reason to 
believe that this suit has been instituted with- 
out authority from some at least of said par- 
ties, and therefore prays that said Richard S. 
-Coxe be required to show by what authority 
he has brought said suit." 
The following is the answer of the attorney: 
"To the Honorable, the Judge of the Or- 
phans' Court, for the County of Washington. 
The undersigned has been served with a cita- 
tion from your honorable court, calling upon 
him to show by what authority he has filed a 
.certain petition in said court, calling upon An- 
drew Wylie to do certain things in said peti- 
tion mentioned. The undersigned, except for 
the respect he owes to the court, might pass 
this- citation by without notice, as unauthor- 
ized by law and without any sanction in the 
usage and practice of this or any other court. 
Having appeared and practiced in this court 
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for nearly thirty years, he can say with con- 
fidence that no instance can be found of a cita- 
tion addressed personally to an attorney, call- 
ing upon him personally to answer as such, 
has ever been issued from said court, nor can 
an instance be found in which an attorney has 
been required to exhibit any authority from 
his clients, empowering him to act for them 
and in their names. Within a brief period. 
this same Wylie made a similar application to 
the circuit court, to require the same party to 
exhibit a power of attorney,* to authorize him 
to appear in a case then pending, and received 
for answer, that no attorney of that court ever 
has been, or could be, required to exhibit his 
authority. Indeed, unless on the complaint 
of a party who alleged that an attorney has, 
without the sanction of the party for -whom 
he professed to act, appears for him, no such 
exhibition of a power is ever required. Even 
in courts where a form of a power "of attor- 
ney is in use, every member of the profession 
knows that it is a mere form appended to the 
pleadings, the want of which is wholly imma- 
terial. The answer therefore which the un- 
dersigned makes to this irregular and unprec- 
edented call upon him, is that he is a regular- 
ly admitted attorney and counsellor at law, 
and that this is the authority under and by 
which he acts, and filed the petition; that it 
is the same authority under which he has been 
recognized as empowered to appear and act for 
his clients in the supreme court, circuit court, 
and criminal court and orphans' court, and 
which no one has a right to question or gain- 
say. Out of respect to your honor, who it is 
supposed has inadvertently been induced to 
issue this citation, the undersigned would re- 
spectfully call your attention to the language 
of the supreme court, in the great case of.Os- 
born v. Bank of TJ. S., 9 Wheat [22 U. S.] 
829, wherewith some appearance of plausibility 
of similar objections had been started. Chief 
Justice Marshall delivered the opinion of the 
court, then says, after speaking of attorneys, 
in fact: 'The case of an attorney at law— an 
attorney for the purpose of representing an- 
other in court and prosecuting or defending a 
suit in his name— is somewhat different. The 
power must indeed exist, but its production 
has not been considered as indispensable. Cer- 
tain gentlemen, first licensed by government, 
are admitted by order of court to stand at the 
bar, with a general capacity to represent all 
suitors in the court. The appearance of 'any 
one of these gentlemen in a case has always 
been received as evidence of his authority, and 
no additional evidence, so far as we are in- 
formed, has ever been required. This prac- 
tice, we believe, has existed from the first es- 
tablishment of our courts, and no departure 
from it has been made in those of any state, 
or of the Union.' The respondent therefore 
prays that he be hence dismissed with his 
costs. Richard S. Coxe." 

Ordered that the petition of Andrew Wylie 
in this case be dismissed with costs. 

The answer of the administrator represents 
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that the bill or petition is not sustained by the 
affidavit of any one of the petitioners, or any 
other party in their behalf, and prays that he 
be excused from answering the same until the 
same is sworn to, as required by law. The pe- 
tition and prayer of administrator is overruled 
and dismissed, and he is required to answer. 
The respondent, Andrew Wylie, Jr., answered 
.and filed the documentary evidence in answer 
to the allegations in the bill, and denies that 
a deliberate and substantial fraud has been 
perpetrated. 

The following is the decision and decree of 
[Wm. F. Purcell] the judge of the orphans' 
court: 

"Andrew Wylie, administrator of Samuel 
Baldwin, deceased, who died in Mexico, was 
appointed administrator on the estate of said 
Samuel Baldwin on the 11th day of August, 
1849, at the request of John Baldwin, and gave 
bond in "the sum of $1,000, with the under- 
standing that said bond should be enlarged if 
the amount to be received from the treasury 
of the United States require it It was made 
known to the court in 1851, on the 19th of 
April, that said administrator has or was about 
to receive the sum of $75,000 belonging to the 
estate of said Samuel Baldwin, and in dis- 
charge of its duties a citation was issued and 
served on said administrator, to show cause 
why his said bond should not be increased, and 
in obedience to said citation, on the 24th of 
May, 1851, he came into court, and filed a pa- 
per purporting to be the last wall and testament 
of said Samuel Baldwin, deceased, as well as 
a power of attorney from Glotildo Pellet Story 
Baldwin, as widow of Samuel Baldwin; gave 
. to Peter Goix, who subsequently appointed 
Peter Hargons, of New York, to receive for 
her.. The said will purporting to appoint his 
wife executrix and guardian of his children; 
said administrator acknowledged the receipt of 
$75,000, and filed a bond of said Peter Har- 
gons for §62,000, in which it seems that the 
said Hargons acknowledged the receipt of the 
same and agreed to the said charges of said 
Wylie, &c; reference is here had to all of 
said papers. The court, on the said 24th of 
May, 1851, upon the filing of said papers, there 
being no objection from any source, discharged 
said rule and ratified what had been done by 
said administrator in paying over said money 
to said Hargons, although the sanction of the 
court had not been previously asked or ob- i 
tained. On the 29th of May last past Robert ; 
Baldwin and others, claiming to be next of kin 
of said Samuel Baldwin, filed their petition, 
which may be called a bill of review, and ; 
prayed that the decree rendered on the 24th of j 
May, 1851, be set aside, and such other and ' 
further relief be granted as deemed equitable : 
in the premises. 

"This court, having had the cause under eon- • 
sideration for several days, as well as the ad- 
vantage of able counsel on both sides and au- 
thorities referred to, doth decree that said de- 
cree of the 24th of May, 1851, be set aside. 
That the will purporting to be the last will and 



testament of said Samuel Baldwin, executed 
in Mexico, cannot have the effect of a will to- 
control the money in question until it has re- 
ceived the probate of the proper court in this 
county and district. See Armstrong v. Lear, 
12 Wheat. £25 U. S.] 176. And if the will had 
been duly proved before this court and record- 
ed, Hargons* power of attorney could not giv& 
him authority to receive and control the said 
fund, because, by a minute inspection of the 
said power, it is clear that she executed it as 
widow of Samuel Baldwin, and not as execu- 
trix and guardian. She makes no mention in 
the power to the will. The widow and other 
parties claiming will be allowed a reasonable 
time to make perfect their pretensions to said 
money in question. But the administrator in 
the meantime must give a bond, with sureties, 
as the law directs, in the sum of $100,000, to 
be approved by this court, within eight day& 
from this, to hold said money subject to the 
future order of this court, it being acknowl- 
edged by said administrator that said Hargons 
has not paid said sum over to said widow." 

To which decree the administrator, Andrew 
Wylie, appealed. 

Richard S. Coxe, for heirs. 
Andrew Wylie, in pro. per. 

Before CRANCH, Chief Judge, and MOR- 
SELL and DUNLOP, Circuit Judges. 

PER CURIAM. Decree of orphans' court 
affirmed and ordered to be certified to the or- 
phans' court. 
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BARGIE v. UNITED STATES. 

.[2 Hayw. & H. 357.] i 

Circuit Court, District of Columbia. Jan. 8, 
1S61. 

Indictment for False Pretences. 

1. An indictment under the penitentiary act 
of March 2, 1831 [4 Stat. 448], need not show 
whether the prosecutor paid the money on the 
draft and endorsement or not. The false pre- 
tence of the prisoner was complete when he 
fraudulently obtained the endorsement of the 
prosecutor; by that endorsement the prosecutor 
contracted an obligation in writing conditional 
in its terms to pay the money named in the- 
draft to the bona fide holder of it. 

2. In an indictment under the statute it is 
superfluous to call the offence by its general 
and uncertain statutory name if the offence 
is set out in hsee verba, so that the court can 
see and determine whether the instrument is 
such a one as comes within the terms of the 
statute. 

Error to criminal court. 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 
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[Indictment of Ludam A. Bargie for false 
pretences.] 

There were two counts in the indictment, 
the substance of which will he found in the 
opinion of the court The jury brought In a 
verdict of guilty. 

The prisoner, through his counsel,, moved 
that judgment upon the verdict be arrested 
for the following reasons, viz: 1st The pa- 
per writing, called a draft for §120, which is 
a foundation of the alleged false pretence \n 
this indictment, is not fully set out in its 
legal effects, which is necessary to render 
the indictment good and sufficient in law. 
2nd. It is charged in the indictment that the 
paper writing, called a draft, upon which the 
prisoner obtained the money of the prosecu- 
tor was not a good and available draft, and 
the indictment does not allege that the said 
paper or draft was ever presented to the 
drawee, nor does he allege a reasonable ex- 
cuse why it was not presented. 3d. If it is 
necessary to prove on the trial the presenta- 
tion of the draft to the drawee, or aver an 
excuse for not presenting the same, it is nec- 
essary to allege these facts in the indict- 
ment, which allegation is not contained in 
the indictment. 4th. It is not averred in the 
indictment that the prosecutor, Abraham 
Chambers, was legally liable for the money 
alleged to have been obtained on a false pre- 
tence, which is necessary to be averred to 
make the indictment good. Motion in arrest 
of judgment overruled. [Defendant sued out 
a writ of error.] 

Daniel Ratcliff and John B. Norris, for the 
prisoner. 
Robert Ould, U. S. Dist Atty. 

Before DUNLOP, Chief Judge, and MOR- 
SELL and MERRICK, Circuit Judges. 

DUNLOP, Chief Judge. This is a writ of 
error to the judgment of the criminal court, 
upon an indictment against the prisoner for 
false pretenses charged in two counts, upon 
which a verdict of guilty was rendered by 
the jury on both counts. No bill of excep- 
tions was taken on the trial below, and we 
cannot therefore entertain or consider the 
argument addressed to us here, and there 
was no evidence on the trial -in that court to 
maintain the allegation that the prisoner ob- 
tained from the prosecutor,. Chambers, §120, 
as charged in the first count of the indict- 
ment The verdict concludes that question, 
and we must assume here that all the aver- 
ments and allegations in both counts were 
proved as laid. 

The writ of error brings before us for re- 
view only the sufficiency of the indictment 
The clause of the act of congress of March 2, 
1831 [4 Stat 44S] r upon which it is framed is 
in these words: "Section 12'. That every 
person duly convicted of obtaining by false 
pretenses any goods or chattels, money, bank 
note, promissory note or any other instru- 
ment in writing for the payment or delivery 
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of money, or other valuable thing," shall suf- 
fer imprisonment, &c. It will be observed 
by the terms of the statute that the obtain- 
ing by false pretenses, "any instrument in 
writing for the payment or delivery of mon- 
ey or other valuable thing," is itself an of- 
fence, whether the money or other valuable- 
thing be paid or delivered or not by the 
party charged or bound in the written instru- 
ment so to do. In other words, to consum- 
mate the crime it is not necessary to aver or 
prove that the maker of the writing obliga- 
tory has paid or delivered the money or val- 
uable thing stipulated in the writing. " It is- 
enough that he is charged and liable so to 
pay or deliver. The gist of the 1st count is 
that the prisoner on the 2d of August, 1859, . 
at the county of Washington, in this district, 
with intent to cheat and defraud one Benja- 
min Chambers of his moneys, did falsely 
pretend to said Chambers that he was au- 
thorized by one Wm. Francis McLean to- 
draw upon him for about the sum of §120, 
and did then produce to said Chambers a 
certain paper writing, purporting to be a 
sight draft upon Wm. Francis McLean, for 
the payment, through the Citizens' Bank of 
New Orleans, to the order of Benjamin 
Chambers, of the sum of $120, with the 
word "accepted" written upon the back of 
said draft, and that the same was then and 
there a good, genuine and available draft 
for the payment of $120. The 1st count then 
negatives these pretenses, with others set 
forth in it, avers them to be false, and so 
well known to be false by the prisoner and 
are found to be false by the verdict. The- 
count concludes by averring that by colour 
and means of said false pretenses the pris- 
oner did then and there unlawfully, know- 
ingly and designedly obtain from said Ben- 
jamin Chambers the sum of §120 of the mon- 
eys and effects of the said Benjamin, with 
the intent to cheat and defraud the said 
Benjamin Chambers. There .can be no doubt 
this is a good count and charges an offence 
under the statute, if the false pretenses are 
set forth in it with sufficient certainty. The 
money of Chambers was obtained on a 
fraudulent draft, which the prisoner was 
not authorized, and which it is found by the 
verdict he knew he was not authorized to 
draw on McLean. . Rex v. Jackson, 3 Camp- 
370; Attorney General v. Morgan, 2 Russ, 
307. 

It is objected that the count does not al- 
lege that the draft was delivered to Cham- 
bers or was endorsed by him, and. that it is- 
not set forth according to its tenor, that is- 
to say in hsee verba. The count avers that 
the paper writing, purporting to be the draft,, 
was "then and there produced by the said 
.Ludam A. Bargie to the said Chambers."" 
This averment is in. the usual and approved 
form. See Whart Prec. 540. It was not 
needed to aver the endorsement by Cham- 
bers; the prisoner is not charged in this: 
count with fraudulently obtaining the en- 
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dorsement of Chambers; the charge is that 
by the fraudulent draft the prisoner fraudu- 
lently obtained $120 of the money of Cham- 
bers. To constitute the offence it was wholly 
immaterial whether Chambers endorsed the 
draft or not. It was not necessary to set out 
the draft in hsee verba. "If the pretence be 
in writing it is not necessary to set it out in 
hsec verba, unless some question turn on the 
form of the instrument; it is sufficient to 
state the pretence in substance as it appears 
in writing." Archb. Or. Prac. & PL 604. It 
was not necessary that the indictment should 
show how the pretence operated in the mind 
of the party or in what way it was calculated 
to effect the obtaining the money, it is mere- 
• ly matter of evidence. Hamilton v. Keg., 9 
Adol. & El. (N. S.) 277, per Lord Semmans. 
See, also, Whart. Cr. Law, 729. 

It is also suggested in the reasons, in ar- 
rest of judgment, that the count ought to 
have averred presentment of the draft to the 
drawer for acceptance, and notice of its dis- 
honor to the prisoner, but it is settled law 
that a drawer without funds in the hands of 
the drawee, and who is not authorized to 
draw, has no right to require of the holder 
presentment to the drawee for acceptance or 
payment, or notice to him the drawer of re- 
fusal or dishonor. The prisoner in this case 
having fraudulently drawn the bill, without 
funds in the drawee's hands, or authority to 
draw from the drawee, could not claim its- 
acceptance or payment, or expect it to be 
honored or paid. As lie fraudulently drew 
the bill, he could not claim the right of a 
bona fide drawer in any proceedings against 
him civil or criminal, no averment of the 
facts suggested, therefore need have been 
made in the count or proved on the trial. 
"We think the pleader has in this count sub- 
stantially set forth the draft, and that the 
1st count is a good count to sustain the judg- 
ment of the criminal court. 

The gist of the 2d count is that the prisoner, 
with intent to defraud the said Chambers, on 
the 2d of August, 1859; at the county aforesaid, 
upon like false pretenses, in substance as char- 
ged in the 1st count, and upon the further false 
pretense that said Chambers would thereby 
incur no personal pecuniary liability or re- 
sponsibility, did request and solicit said 
Chambers to sign his name upon the back 
of a eertain draft or bill of exchange, drawn 
by said Bargie, on one Wm. Francis McLean, 
for the sum of $120, dated Washington, D. 
C, August 2, 1859, and payable at sight to 
the order of said Benjamin Chambers, which 
said false pretenses are negatived and 
averred to be false, and known to the pris- 
oner to be false and fraudulent, by means of 
which false pretenses the prisoner did, then 
and there unlawfully, with, intent to cheat 
and defraud said Benjamin Chambers, pro- 
cure and obtain the signature of said Cham- 
bers from said Chambers, to and upon said 
draft or bill of exchange, for the sum of S120, 



by the writing of the name of the said Ben- 
jamin Chambers, by the name of B. Cham- 
bers on the back of the said draft or bill of 
exchange, and beneath the word "Accept- 
ed;" it then proceeds to set out in hsec ver- 
ba the draft and endorsement. "§120.00. 
Washington, D. C, August 2, 1859. William 
Francis McLean pay to the order of Benja- 
min Chambers, at sight, through the 'Citi- 
zens* ' Bank of New Orleans, La., one hun- 
dred and twenty dollars. L. A. Bargie." 
And on the back of which said draft or bill 
of exchange is endorsed and written the 
words following, that is to say, "Accepted, 
B. Chambers." The draft and signature so 
set out for inspection of the court, and the 
signature so averred to be obtained and pro- 
cured by the prisoner rrom Chambers on the 
back of a negotiable draft, is in law an en- 
dorsement. It is a contract in writing by 
the endorser Chambers, for the payment to 
the holder of the §120 named in the draft. 
It is, in the language of the statute, "An in- 
strument in writing for the payment of 
money." That the contract of the endorser 
is conditional and not absolute, does not, in 
our judgment, vary the offence charged 
against the prisoner. It is a valuable se- 
curity, proper to be, and we think meant to 
be protected by the legislature. The con- 
tract of endorsement, though conditional, is 
still, we think, an instrument in writing for 
the payment of money within the true intent 
of the 12th section of the penitentiary act. 
If this be the true construction of that act, 
then, as we have before said, it is immaterial 
whether Chambers paid the money on the 
draft and endorsement or not. The offence 
of the prisoner was complete when he fraud- 
ulently obtained the endorsement of Cham- 
bers. By that endorsement Chambers con- 
tracted an obligation in writing, conditional 
in its terms, to pay the money named in the 
draft to the bona fide holder of it. 

The second count, in the conclusion of it, 
avers that afterwards, to wit: on the 1st of 
November, in the year aforesaid, Chambers, 
by reason of his signature, was obliged to 
pay and did pay the said sum of $120 in cash, 
to his great damage and against the statute. 
If we are right in the construction we have 
given of the statute, the pleader has per- 
formed a work of supererogation in making 
the last averment. Supposing the averment, 
however, to be necessary, it is assailed for 
its generality and want of precision. It is 
objected that the count nowhere charged 
that the prisoner negotiated the draft after 
endorsement, and received the money for it; 
that the liability and obligation of Cham- 
bers, the endorser, to pay, ought to have 
been set out with the same precision as in a 
declaration in a civil suit against him as en- 
dorser to charge him in that capacity; that 
is to say that presentment on a day certain, 
and notice of non-acceptance or non-payment 
on a day eertain, should have been averred, 
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so as to show this court that Chambers was 
bound and liable in law to pay the money on 
the draft, and that it ought to have charged 
to whom, and when Chambers paid the mon- 
ey. All these objections are met and an- 
swered by the supreme court of New York in 
the case of People v. Stone, 9 Wend. 183, 184, 
189, 190. The first and second counts in the 
indictment in that case were held good by 
that court, although they were substantially 
as general as the second count in the indict- 
ment before us. 

Lastly, it is objected that the prisoner has 
not been charged in this second count for 
fraudulently procuring the endorsement of 

* Chambers in the terms and language of the 
statute; that is to say, if we understand the 
objection, he ought to have been charged 
with fraudulently obtaining from Chambers 
"an instrument in writing for the payment 
of money." It is true that we have held that 
an offence under the grade of felony, created 
by statute, where the offence so created was 
unknown to the common law, it was suffi- 
cient as a general rule to follow the terms of 
the statute creating the offence. But this, 
even in such cases, is not a rule of universal 
application, and false pretences is one of the 
exceptions laid down in the books. Where 
the language of the statute is so general and 
vague, as in the case now before us, to give 
no notice to the accused of any specific in- 
strument in writing for the payment of mon- 
ey, and to what amount, it would be most 
unjust to him to call him to answer when he 
could not know against what to defend him- 

- self, and when it would be impossible in any 
subsequent criminal proceeding for the same 
offence, to plead in bar a former acquittal or 
conviction. In all such cases reasonable le- 
gal certainty must be used in the indictment. 
But we have never said, where the language 
of the statute is even reasonably certain in 
defining the offence, that the pleader cannot 
use other language more specific and more 
certain to define the same offense, which the 
language of the statute imparts in more gen- 
eral terms. 

In the case now before us, in the second 
count, "the instrument in writing for the 
payment of money" alleged to have been 
fraudulently obtained by the prisoner from 
Chambers, is set out by the pleader with all 
the particularity of which it was capable; 
it is set out in hsec verba, so that the court 
can see and determine whether it is such an 
instrument as comes within the terms of the 
statute. Having shown us the thing named 
with perfect certainty in all its particulars, 
it is surely superfluous also to call it by its 
general and uncertain statutory name. Up- 
on the whole, we think the second count also 
good, and we affirm the judgment of the 
criminal court. 
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BARNEY v. DE KRAFT. 

[2 Hayw. & H. 404.] i 

Circuit Court, District of Columbia. Oct. 21, 
1862. 

Judgment — Extra Territorial Effect— Guard- 
ianship—Jurisdiction of Orphans' 
Court— Chancery. 

1. A personal judgment or decree obtained in 
any state over a non-resident, who has not been 
served with process within the state, has no 
extra territorial validity and does not come 
within the operation of the 4th article of the 
constitution, declaring the effect within one 
state of judicial proceedings in another state. 

2. The will of the maternal grandfather, 
which declares that his estate should be held 
by trustees, in trust for his daughter and heirs, 
free from the control or disposal of any hus- 
band she might have and exempt from his 
debts, contracts or engagements, doesnot affect 
the right of the husband to the guardianship of 
his infant children. 

3. Whenever our statutes use the term 
"guardian," the father, although in one sense 
the natural guardian, is never to be included, 
unless there be something more which impera- 
tively demands that it should be embraced by 
the expression. 

4. The orphans' court has no jurisdiction to 
inquire whether a father be a fit person to be 
intrusted with the personal custody and educa- 
tion of his children; its jurisdiction as to him 
extends only to the due care and management 
of the infant's estate. 

5. Where, for any reason, a father becomes 
incompetent or unfit to act as the natural 
guardian of his children, the remedy is in a 
court of chancery. 

Appeal from orphans' court. 

At law. 

[Proceeding by Samuel Chase Barney 
against John W. De Kraft, next friend of 
Samuel C. Barney, Jr., and other minor chil- 
dren of Samuel Chase Barney and Mary E. 
De Kraft (formerly Barney), deceased.] 

[See De Kraft v. Barney, 2 Black (67 TJ. S.) 
704; Same v. Same, Case No. 18,288; and 
In re Lindsley, Case No. 18,308.] 



BARNEY (DE KRAFT v.). See Case No. 
18,288. 

BELKNAP MILLS (CROMPTON v.). See 
Case No. 18,285. 

BELL (BILLINGSLEY v.). See Case No. 
18,237. 



Case K"o. 18,831. 

BELL v. LEWIS et al. 

v [2 Hayw. & H. 136.] i 

Circuit Court, District of Columbia. Nov. 8, 
1853.2 

Assignment of Claim for Indemnity — Proof of 

The convention created for the settlement of 
claims between Brazil and the United States, 
held in the case of the American brig Caspian, 
condemned and sold as a prize of war at Mon- 
tevideo, that the proof of an assignment of a 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 
2 [Affirmed 17 How. (5S TL S.) 616.] 
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claim for indemnity for the loss of personal 
property by the pilot of the brig, which had 
been mislaid or lost, could not be supplied by 
parol proof or by a copy of the same, but re- 
quired the original to be produced, in order to 
establish the claim in the assignee. 

In equity. [Bill for an injunction.] 
The bill in substance states that the Amer- 
ican brig Caspian was sold -with her cargo in 
Montevideo, in South America, on the 20th of 
September, .1827, to sundry persons, one of 
whom, Stephen J. Lewis, late of New York, 
but now deceased, acquired an interest of 
?5,0Q0, or one-fifth part thereof. That the 
said brig, with her eargo, while pursuing her 
voyage, was illegally captured on the 2nd of 
October, 1827, in the river I/a Platte, by the 
Brazilian squadron, carried into Montevideo, 
and condemned as prize of war. That Lewis, 
who was on board as her pilot, had his bag- 
gage robbed by the captors of monies and ef- 
fects to the amount of $4020; that demand 
was thereafter steadily made by the United 
States government on behalf of Lewis, 
against the government of Brazil, for in- 
demnity for the loss of his interest in said 
brig and cargo, and of his monies and effects 
of which he had been robbed, until his claims 
were included in the convention of January 
27th, 1849, between the two governments. 
That on the 6th of November, 1828, Lewis 
being indebted to Isaac Bell, of New York, in 
the sum of §12,500, and having no property 
of his^ own in possession, assigned his claim 
against the Brazilian government for indem- 
nity, as aforesaid, to Isaac Bell, his executors, 
administrators or assigns, with full power 
to collect the same, and never thereafter as- 
serted any right to the said claims, which 
were afterwards urged upon the United 
States government by Isaac Bell. That Lewis 
died on the 31st of July, 1844, intestate and 
without any property, never having paid 
any part of his indebtedness to Isaac Bell, ex- 
cept so far as his claims against Brazil for 
indemnity, so assigned to Isaac Bell, might 
be realized, discharged the same. That 
Lewis' claims for indemnity against Brazil 
were prosecuted by Isaac Bell, his assignee, 
before the commissioners appointed to carry 
into effect the convention of January 27th, 
1S49, upon a duly proved copy of the as- 
signment, the original of which was believed 
to have been lost, but the commissioner 
would not admit this evidence of the assign- 
ment, and on the 30th of June, 1S5*2, award- 
ed to Mary Lewis, administratrix of Lewis, 
the sum of $11,551.24, which he found to be 
due on account of Lewis' claims. That sub- 
sequently to the malting of this award Isaac 
Bell assigned all his right, title and interest 
as Lewis' assignee, to and in Lewis' claim to 
Isaac Bell, Junior, of Mobile, in Alabama, 
who afterwards assigned the same to Edward 
B. Bell, of New York, who now claims by 
virtue of said assignments to be the actual 
bona fide owner of the whole of the award, 
so as aforesaid, made to Mary Lewis. That 



the original assignment from Lewis to Isaac 
Bell, believed to have been lost, has since 
the date of the said award been found. That 
Isaac Bell, Junior, and Edward R. Bell, as- 
signee as aforesaid, having complied in alt 
respects with the act of congress of July 3, 
1852 [10 Stat. 11], in the premises, Edward 
R. Bell has filed his bill of complaint against 
Mary Lewis for relief, praying that Mary 
Lewis, the defendant, be enjoined from ask- 
ing and receiving from the secretary of the 
treasury, and the secretary of the treasury 
from paying to her the whole or any part of 
the award. 

The defendant answers that she knows 
nothing of her father having assigned at any* 
time the claim; that if any assignment was 
ever made, she insists that it will be found 
to have been a mere nominal assignment, 
creating a mere temporary trust or bailment 
for the use of said Lewis, the occasion for 
which has long ceased to exist, and with it 
the trust or bailment. 

That such a trust is not the subject of as- 
signment, and that it was not in the power 
of said Isaac Bell, Sr., to make a voluntary 
assignment to his son Isaac, Jr., and by eon- 
sequence that the assignment to plaintiff al- 
leged in the bill is a nullity, cannot be recog- 
nized in a court of equity, and the plaintiff 
cannot in virtue thereof prosecute this suit 

That the assignments from father to son 
and from brother to brother, and for the 
purpose declared in the bill, are ehampertous 
and against public policy, illegal, the result 
of improper combination and confederate, 
voluntary, void, and will not be enforced, by 
a court of equity especially. 

That the transactions out of which sup- 
posed assignment arose, if it ever had ex- 
istence, are stale; that the alleged debt upon 
which it rests, if any debt ever had existence, 
is a stale demand, barred by the statute of 
New York for the limitations of actions; and 
such debt, if it ever existed, was contracted, 
which is preferred against the estate of dead 
men, under circumstances of suspicion, is 
sought by parole proof alone to be sustained; 
proof touching matters of near twenty-five 
years standing, if they ever had an existence 
at all, and upon all these grounds not en- 
titled to the aid of a court of equity. 

G. Suthen, for complainant. 
Chitten & Ratcliffe, for defendants. 

The following is the decree: 

/This cause having beep regularly set for 
hearing, and coming on to be heard on the 
bill, answer, the exhibits and proofs taken 
and filed in the same (the complainant hav- 
ing refused to read in evidence the deposi- 
tions of Isaac Bell, Senior, which have been 
taken by said complainant, and the defend- 
ant's counsel having thereupon read the 
same) and the court having heard, read and 
considered the same and the arguments of 
counsel thereon: 

It is this 8th day of November, 1853, by the 
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■court ordered, adjudged and decreed, that the 
several assignments set up in the said bill 
have been fully proved to the satisfaction of 
this court to have been duly made, on suffi- 
cient consideration by the said Stephen J. 
Lewis, in his lifetime, and by said Isaac Bell, 
Senior, and Isaac Bell, Junior, respectively; 
and thereby the whole claim passed to and 
has become vested in said Edward R. BeH, 
and the said sum of money of right belongs to 
said Edward R. Bell. 

And this court doth further order, adjudge 
and decree, that the sum awarded by George 
P. Fisher, Esq., commissioner, &c, to said 
Mary Lewis, administratrix of Stephen J. 
Lewis, and now remaining in the treasury of 
the United States, be paid by the said secre- 
tary of the treasury to the said Edward R. 
Bell. 

Decree affirmed. See 17" How. [58 U. SJ 
<316. 



BELL v. SECRETARY OF TREASURY. 
See Case No. 18,231. 



Case No; 18,232. 

BENTLBY v. JOSLIN et al. 

[Hempst. 218.] i - 

Superior Court, Territory of Arkansas. Jan., 
1833. 

Injunction — Suit ox Bond while Pending. 

Where an injunction has been dissolved, and 
afterwards reinstated, and is still pending, no 
suit can be maintained on the injunction bond, 
as for a breach of it. 

Appeal from Conway circuit court. 

[This was an action of debt by George 
Bentley against Samuel B. Joslin and others. 
From a judgment against plaintiff for costs, 
he appeals.] 

Before ESKRIDGE, CROSS and CLAY- 
TON, Judges. 

OPINION OF THE COURT. This was 
an action of debt brought in the Conway 
circuit court by the appellant against the ap- 
pellees, upon an injunction bond. The de- 
lendants craved oyer of the bond, set out 
the condition, and pleaded that after injunc-. 
tion for which the bond was given had been 
■dissolved, and before the institution of the 
suit, they paid the damages decreed against 
them by the order dissolving the injunction, 
and that upon an amended bill filed the in- 
junction had been reinstated, was still pend- 
ing, and a new bond given. To this plea a 
general demurrer was filed by the plaintiff. 
The court overruled the demurrer, and gave 
judgment against the plaintiff for the costs, 
from which an appeal was taken to this court. 

The reinstating of the injunction placed 
the cause in the court of chancery, in the 
same situation in which it stood previous to 

i [Reported by Samuel H. Hempstead, Esq.] 



the dissolution of the injunction. It is a 
matter of daily occurrence to reinstate an 
injunction upon the filing of an amended 
bill. It does not thereby become a new 
cause, but in our opinion is the continuation 
of the same cause. The injunction bond is 
not broken so long as the injunction remains 
in force. The demurrer admits the injunc- 
tion in this cause to be still in existence. 
To permit the party to go on and collect the 
amount of the bond, before it is ascertained 
whether the injunction will be dissolved or 
perpetuated, is too obviously contrary to jus- 
tice to be consistent with law. Judgment af- 
firmed. 



Case No. 18,233. 

BENTLEY v. SEVIER et al. 

[Hempst. 249.] i 

Superior Court, Territory of Arkansas, July, 
1834. 

Scire Facias— Execution*. 

A scire facias is an action to which a party 
may plead, and it may be executed in the same 
manner as a summons. 

[Scire facias by Eli Bentley, executor of 
the will of George Bentley, against Ambrose 
H. Sevier and others.] 

Before CROSS and LACY, Judges. 

OPINION OF THE COURT. This is a mo- 
tion by the defendants to quash the return 
of a scire facias executed in the same man- 
ner as a summons. It is contended that the 
statute does not embrace this writ, and 
that it cannot be executed as an ordinary 
summons, but must be served agreeably to 
the common law. Geyer's Dig. p. 245, § 10, de- 
clares that "the original process in all ac- 
tions of slander, trespass, assault and bat- 
tery, actions on the case for trover or other 
wrongs, and personal actions,", shall be' a 
writ of summons. It further provides that 
service of a summons shall be by reading 
the writ, declaration, petition, or statement, 
to the defendant, or by delivering him a 
copy thereof, or leaving such copy at his 
usual place of abode, with some person of 
the family above the age of fifteen years, 
and informing such person of the contents 
thereof; such service to be at least fifteen 
days before the return day of the writ. 
There is also a statute among the territorial 
acts (Acts 1818, p. 35), which, without nam- 
ing any particular action, provides generally 
that notice on all suits then pending, or 
thereafter to be commenced, might be serv- 
ed by 'leaving a copy as above indicated. 
The service of the scire facias under consid- 
eration is agreeable to the direction of this 
statute, and the question is whether it is 
sufficient. 

There can be no doubt it was the object 
and intention of the legislature, by using 

i [Reported by Samuel H. Hempstead, Esq.] 
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general language respecting suits, to include 
this "writ, and treat it as an action. A -scire 
facias is declared to be a judicial writ found- 
ed on some matter of record, such as a recog- 
nizance or judgment. 2 Tidd, Prac. 982. It 
is said by Lord Coke (3 Co. Litt. 290b, 524): 
"Although it be a judicial writ, yet in law- 
it has ever been held to be an action to 
which a party could plead, and a release of 
all actions includes a scire facias." Skin. 
6S2; 10 Mod. 258; 2 Term R. 46; 1 Term 
It. 267; 4 Bae. Abr. tit. -"Scire Facias," 409; 
% Ld. Raym. 1048; 2 Wils. 251. It will be 
perceived, upon examination, that many of 
these cases are somewhat conflicting, and 
most of them apply to suits brought upon 
recognizances, or to repeal letters patent, or 
on like subjects, when it is declared to be 
either an original, or in the nature of an orig- 
inal writ. 2 Tidd, Prac. 983-1035. And the 
courts appear to have frequently determined 
that it was a judicial, or in the nature of an 
original, writ, as best suited their rules of 
practice, and consequently no satisfactory 
test is given whereby the distinction can al- 
ways be exactly ascertained. And without 
attempting to reconcile these differences, we 
say that in this instance, if it can be consid- 
ered as process intended to notify a party of 
an action pending, agreeable to the statute 
cited, as we think it may, the service is good, 
and we overrule the motion. 
Motion overruled. 



1798 (chap. 101, sube. 3, § 7), which is now In 
force in this district. Upon this decision Mont* 
gomery Blair, Esq., one of the executors who- 
had renounced, came into court and gave bonds- 
in the penalty of $20,000; F. P. Blair and 
John G. Rives, Esqs., becoming his sureties. 



Case No. 18,334. 

In re BENTON'S "WILL. 

[2 Hayw. & H. 315.] i 

Orphans' Court, District of Columbia. Dec. 
11, 1858. 

Executors — Qualifying after Renunciation. 

Notwithstanding the renunciation of an executor, 
under the Maryland statute of 1798 (chapter 101, subc. 
3, § 7). 2 he can come into court and take the responsi- 
bility by complying with the law at any time before 
letters of administration had been granted to another. 

TMotion to appoint an executor.] 

It appears that all the executors named in 
the will of Thos. H. Benton had renounced or 
failed to qualify and give bonds when sum- 
moned. 

WM. F. PTJRCELL, Judge. The judge de- 
cided that notwithstanding the renunciation of 
an executor he might come into court and take 
the responsibility upon himself by complying 
with the law at any time before letters had 
been granted to any other person. This deci- 
sion is based upon the Maryland statute of 

1 [Reported by John A. Hayward, Esq., and George 
C. Hazleton, Esq.] 

2 If any executor or executrix named In a will shall 

file an attested renunciation in writing of his or 

her trust, there may be the same proceedings with re- 
spect to granting letters testamentary or of adminis- 
tration, as if the party so renouncing had not been 
named in the will; provided, nevertheless, that any 
executor or executrix named in a will shall be enti- 
tled, notwithstanding any failure or renunciation as 
aforesaid, on filing a bond as aforesaid, before letters 
testamentary or of administration shall actually be 
committed to another or others as aforesaid, to have 
letters testamentary granted to him or her, or to be 
Included therein, as the case may require. 



Case No. 18,235. 

BIBBS v. DAVIS. 

[2 Hayw. & H. 364.] i 

Circuit Court, District of Columbia. Feb. 16 r 
1861. 

Married "Women — Renewing Contract after 
Coverture Ceases. 
Where a woman during coverture makes a 
contract in reference to her separate estate,, 
and subsequently after the death of her hus- 
band promises to pay the same, she is liable. 

At law. This was a suit brought by [R. A. 
Davis, to the use of Thomas Waters, against 
Mary B. Bibbs] on the following instrument 
in writing: "September 9, 1838. Balance 
due on settlement with Mr. B. A. Davis, by 
me, 34 dollars. Mary B. Bibbs." Judgment 
was rendered against the appellant for the- 
amount, with interest, from September "9 r 
1858, and costs, by William A. King, a jus- 
tice of the peace. On appeal the judgment 
was affirmed. The appellant, through her at- 
torney, moved a new trial for the following 
reasons: It having been proven upon the 
trial in this case that the appellant, while a 
married woman, executed and delivered to 
the appellee, in consideration of work and 
labor done and performed upon her farm r 
the paper writing herewith filed, and that 
after the death of her said husband (to wit,, 
after the service of the writ) she promised to 
pay to the" defendant the amount therein 
specified. The said appellant moved the- 
court to instruct the jury in substance as fol- 
lows, to wit: If they believe from the whole- 
evidence aforesaid that the said appellant, 
during coverture, executed and delivered to- 
the said appellee the said paper writing, and 
after coverture promised to pay the same, it 
is null and void, and they must find for the- 
appellant. 

This instruction the court refused to grant,, 
and instead, instructed the jury that if they 
believe the said evidence to find for the ap- 
pellee. The refusal of the instructions- 
prayed and the instruction granted, are re- 
spectfully assigned as error, and the grounds- 
for a new trial for the following reasons: 
First The contract of a feme-covert, is null 
and void and not voidable, and a judgment 
cannot be rendered at law against her per- 
son or property thereupon. Second. The- 
promise of a feme-covert being null and void, 
and her subsequent promise when sole, with- 
out a new consideration is also void. Third. 
In equity the agreement of a feme-covert 
made upon the faith of her separate estate 
is not an obligatory contract, for as a feme- 

i [Reported by John A. Hayward, Esq., and.. 
Geo. C. Hazleton, Esq.] 
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covert she is incapable of contracting, but is 
rather an appointment out of her separate 
estate. The power of appointment is inci- 
dent to the power of enjoyment, and every 
security thereon executed by her is deemed 
an appointment, pro tanto, of the separate 
estate. A feme-covert can bind her separate 
estate only according to the terms of the in- 
strument creating the same. Courts of equi- 
ty never decree in personam but in rem. All 
of which we respectfully submit to the con- 
sideration of the court. 

Robert G. Thrift, for appellant. 
Mr. Mathews, for appellee. 

Upon full argument by counsel, .THE COURT 
held that where a lady during marriage 
makes a contract in reference to her sepa- 
rate estate, and subsequently after the death 
of her husband, promises to pay the same, 
she is liable thereupon at law. Motion over- 
ruled and judgment on the verdict 



BIBBS v. WATERS. See Case No. 18,235. 



Case No. 18,336. 

In re BIDDLE et al. 

[2 Hayw. & H. 198.] i 

Circuit Court, District of Columbia. May 18, 
1855. 

Circuit Court op, District op Columbia — Ap- 
peal prom Courts Martial — Habeas Corpus. 

1. It is not in the power of the circuit court 
•of the District of Columbia to revise or correct 
the error of a court martial if any exists. The 
appeal must be to the president who confirmed 
the sentence. 

2. The circuit court can not look beyond the 
record of the court martial; it has no power or 
jurisdiction to examine the proceedings under 
a. writ of error; it cannot therefore usurp pow- 
er or jurisdiction by a writ of habeas corpus. 

[On a writ of habeas corpus.] 

Four United States sailors named Richard 
Biddle, Sam'l Kays, David Hazard, and 
John McKenny. The first and second were 
tried by a court martial at Norfolk, Va.; 
the others, by a court martial at New York 
■City, and convicted and sentenced to service 
at hard labor in the penitentiary of this Dis- 
trict. They pray that writs of habeas cor- 
pus may issue to bring them before the court, 
not having, they say, been convicted of any 
•offence punishable with imprisonment at 
hard labor under the laws of the United 
.States or District of Columbia, and if it shall 
be found that their confinement is illegal and 
•contrary to law, they may be discharged 
from imprisonment 

Charles L. Jones, for petitioners. 
P. B. Key, against petitioners. 

DUNLOP, Circuit Judge, referred to the 
petition of Richard Biddle, who enlisted as 

i [Reported by John A. Hayward, Esq., and 
•Geo. C. Hazleton, Esq.] 



a sailor in the naval service in October, 1852, 
for the period of three years. He was tried 
by a general court martial at Norfolk for 
"mutinous conduct and language" on the 
23d February, 1854; convicted and senten- 
ced to ten years imprisonment at labor in 
the District penitentiary. The proceeding, 
judgment and sentence of the court martial 
were submitted to the president of the Unit- 
ed States, and approved by him. 

The jurisdiction of the court martial, the 
court said, is not denied, but it is insisted 
that the court martial exceeded its authority 
by passing the sentence. He read the law 
of congress of 1800 [2 Stat. 45] for the gov- 
ernment of the navy, which prescribes the 
punishment* for the several offences known 
to the naval service, to be determined by a 
.court martial, the finding to be submitted 
to the president for his approval. 

It was not therefore in the power of the 
circuit court to revise or correct the error 
of the court martial, if any exists; the ap- 
peal must lie to the president who confirm- 
ed the sentence of the court martial. 

The circuit court could not look beyond the 
record; it had no power to examine the pro- 
ceedings under a writ of error, as the law 
had placed such jurisdiction beyond its pow- 
er; it cannot usurp power by a writ of ha- 
beas corpus. 

There is no doubt the court martial had 
power to punish Biddle for the crime of 
which he was charged. The court was sat- 
isfied that Biddle must be remanded, and 
the same principle applies to the other three 
cases. 



Case STo. 18,237. 

BDXINGSLEY v. BELL. 

[Hempst. 24.] i 

Superior Court, Territory of Arkansas, Oct., 
1824. 

Appeals— Notice. 

If the appeal is prayed on the day of trial, 
notice is unnecessary, and the appeal bond may 
be given at any time within ten days. 

Appeal from Crawford circuit court. 

[Suit by Robert Bell against James Billing- 
slev.l 

Before JOHNSON, SCOTT, and TRIM- 
BLE, JJ. 

OPINION OF THE COURT. This was a 
suit originally brought by Bell against Bil- 
Iingsley, before a justice of the peace, who 
rendered judgment for Bell, and from which 
Billingsley, on the day of trial, prayed an 
appeal to the Crawford circuit court, which 
was granted, and a transcript of the proceed- 
ings sent up to that court Upon the calling 
of the cause, Bell moved to dismiss the ap- 
peal, and this motion was sustained. 

From the bill of exceptions, it is apparent 

J i [Reported by Samuel H. • Hempstead, Esq.] 



BLAKELEY (Case No. 18,239) 

that the court acted under a misapprehension 
of the fact that an appeal had heen prayed 
by Billingsley on the day of trial. Such be- 
ing the fact, the court erred, for the law is 
express that notice to the opposite party need 
only be given where the appeal is not prayed 
on the day of trial. Geyer's Dig. 391. It has 
been said that, as the appeal bond was not 
entered into on the day of trial, the appel- 
lant could give bond within ten days. This 
is true, and as the bond in this instance was 
executed in that time, it is sufficient Gey- 
er's Dig. 390. Reversed. 



BISCOE (BLAKELEY v.). See Case No. 
18,239. 



Case No. 18,338. 

BLAGDEN v. BROADRUP. 

[2 Hayw. & H. 27S.] i 

Circuit Court, District of Columbia. May 5, 
1857. 

Certiorari— Remedy for Writ Iotroperly 
Issued. 

Where a case has been improperly taken out 
of the hands of a magistrate through a writ of 
certiorari, on a motion presented to the court 
by way of a writ of error cum nobis, the court 
will issue a writ of procedendo. 

This was a case of certiorari issued to two 
justices of the peace, J. D. Clark and Z. K. 
Offutt, to bring up the proceedings then be- 
fore them in a case of forcible entry and 
detainer [by Thomas Blagden against George 
.Broadrup], After the ease was thus brought 
up before the circuit court an improper rule 
to declare was laid by the plaintiff in the 
certiorari, and by virtue of said rule the case 
went off the docket as non-prossed at the 
last term of the court. A motion was made 
by the defendant's counsel to have the ease 
restored to the docket, with a view to having 
the writ of certiorari quashed. The court 
refused the motion. 

Mr. Jones moved the court to issue a writ 
of procedendo to the magistrates to proceed 
with the case where it was left off at the 
hearing of the certiorari, contending that as 
the ease had been improperly taken out of 
the hands of the magistrates at a stage 
of the proceedings when it was exclusively 
within their jurisdiction, it ought to go back 
to them by the same authority by which it 
was taken from them, and a writ of proce- 
dendo was the only appropriate remedy in 
such a case, insisted that the defendant had 
an indefeasible right to such writ. 

W. S. Cox, for petitioner. 
Charles Lee Jones, for defendant. 

The following cases were cited by the 
counsel for the petitioner: U. S. v. Smith 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 
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[Case No. 16,324]; Sherburne v. King [Id. 
12,759]; McCormick v. Magruder [Id. 8,723]; 
Union Bank v. Crittenden [Id. 14,354]; Ault 
v. Elliot [Id. 655]; Ringgold v. Elliot [Id. 11,- 
804]. 

The court will set aside a judgment on. 
putting the plaintiff in as good a condition. 
Strange, S23. 

THE COURT decided that the case had 
been improperly taken out of the hands of the- 
magistrates, and that they would issue the- 
procedendo, but requested the motion might 
be presented to them by way of a writ of er- 
ror cum nobis. 



BLAIR (DOVE v.). See Case No. 18,292. 
BLAIR (HALLACK v.). See Case No. 18,292. 



Case No. 18,239. 

BLAKELEY v. BISCOE. 

[Hempst. 114.] i 

Superior Court, Territory of Arkansas. Jan.,. 
1831. 

Equity Jurisdiction — Remedy at Law. 

Where there is a plain and adequate remedy 
at law, a court of chancery has no jurisdiction. 

[Bill in chancery by William Blakeley 
against Henry L. Biscoe for an accounting. 
Defendant' demurred to the bill, and the de- 
murrer was sustained.] 

Before JOHNSON, ESKRIDGE, OROSS r 
and BATES, Judges. 

JOHNSON, J. This is a bill in chancery,, 
filed by Blakeley against Biscoe, to which the- 
defendant 'has filed a general demurrer. 
Blakeley, in his bill, alleges that in the year- 
one thousand eight hundred and twenty-one,, 
administration of the estate of Moses Gra- 
ham was duly granted to him in the county 
of Clark; that he proceeded to sell the per- 
sonal estate of Graham according to law, tak- 
ing notes or bonds of the purchasers amount- 
ing to six hundred and fifty-three dollars; 
that shortly after the sale he employed the 
defendant Biscoe, to act as his agent in all 
things pertaining to the administration of the- 
estate, and that Biscoe undertook and faith- 
fully promised to do and perform every duty 
required of the complainant in relation to his 
administration, and finally to settle the same- 
as required by law, and to pay over the bal- 
ance of the assets, if any, after the settle- 
ment, to the complainant, and as a consid- 
eration for his services, Biscoe was to retain 
six per centum out of the amount of the es- 
tate; that Biscoe agreed and bound himself 
to keep a just and true account of all mon- 
ey received by him, as agent, stating when 

i [Reported by Samuel H. Hempstead, Esq.] 
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it was received and how appropriated, and to 
exhibit the account to the complainant when- 
ever requested; that the complainant, in pur- 
suance of the agreement, delivered the notes 
taken at the sale before mentioned, amount- 
ing to $653, to the defendant Biscoe, who re- 
ceived and collected the amount of the notes. 
The bill further alleges, that the defendant 
Biscoe failed and still refuses to make the 
settlement of the administration, refuses to 
account for and pay over the money in his 
hands unexpended, and also refuses to ex- 
hibit a just and true account of all moneys 
received, of whom received, to whom paid, 
and for what purpose. The prayer of the 
bill is, that the defendant may be compelled 
to state and set forth a just and true account 
of his agency, pay over the money remaining 
in his hands, and for general relief. 

Upon the case just 'stated the question 
arises whether a court of chancery can enter- 
tain jurisdiction. Where there is a plain and 
adequate remedy at law, a court of chancery 
will not grant relief. This principle has be- 
come a maxim in the code of equity, and is 
sustained by innumerable authorities. 1 
Bibb, 212; 2 Bibb, 273. Is there a plain and 
adequate remedy at law for the case stated in 
the present bill? The case stated and set 
out in the bill is nothing more nor less than a 
contract between the plaintiff: and defend- 
ant, by which the latter agrees to act as the 
agent of the former in collecting certain 
bonds or notes, and of attending to the set- 
tlement of an intestate's estate, and to pay 
the balance over. For the breach of this 
contract the law surely affords an adequate 
remedy without a resort to equity. An ac- 
tion on the case, either in contract or in tort, 
is the appropriate action in which the plain- 
tiff may recover all the damages to which he 
is entitled. If he seeks a recovery only of 
the money remaining in the hands of the de- 
fendant as in the present bill, the action of 
assumpsit is the appropriate remedy. If he 
also claims damages, as he would seem to do 
in the present bill, a special count for the 
non-feasance or misfeasance, will afford re- 
dress. It is manifest, then, that there can 
be no necessity to resort to a court of equity 
to obtain relief. It is not a ease for an ac- 
count, as has been contended. A bill for an 
account will lie only when there are mutual 
demands forming the ground of a series of 
accounts on one hand, and a series of pay- 
ments on the other, and not merely one pay- 
ment and one receipt 1 Madd. Ch. 570; 6 Ves. 
136; 9 Ves. 473. Nor does the bill allege the 
necessity of coming into chancery for a dis- 
covery. There is no allegation that the plain- 
tin! is unable to prove* the contract and the 
delivery of the notes to the defendant. Upon 
the whole we think it a clear case for an ac- 
tion at law, which is competent to afford am- 
ple redress, and consequently the chancellor 
will not take jurisdiction. Demurrer sus- 
tained. 



Case No. 18,240. 

BLAKELY v. FISH. 

[Hempst. 11.] i 

Superior Court, Territory of Arkansas. April, 
1S22. 

Appeal— When Lies. 

An appeal will not lie except from a final de- 
cision or judgment, and where none is given, 
the appellate court has not jurisdiction. 

[At law. Action on the case by 'William 
Blakely against David -Fish. From an or- 
der overruling a demurrer to the declaration, 
defendant appeals.] 

Before JOHNSON, SCOTT, and SELDEN, 
Judges. 

OPINION OF THE COURT. This is an 
action on the case brought by the appellee 
against the appellant. The appellant in the 
court below demurred to the declaration, 
which demurrer was overruled, and he ex- 
cepted and prayed an appeal to this court, 
which seems to have been granted. It does 
not appear from the record that the court 
proceeded to give final judgment in favor 
of either party. We are clearly of opinion, 
that an appeal will not lie except from the 
final decision or judgment of the court; and 
here there being no final judgment, this 
court has no jurisdiction. Geyer's Dig. 261; 
[Rutherford v. Fisher] 4 Dall. [4 U. S.] 22; 
[M'Clay v. Hanna] Id. 160; [Young v. Grun- 
dy] 6 Cranch [10 U. S.] 51. Dismissed. 



Case KTo. 18,241. 

BLAKELY v. RUDDELL. 

[Hempst. 18.] * 

Superior Court, Territory of Arkansas. Aug., 
1822. 

Conversion — Trover — Demand— Appeal— Pre- 
sumption as to Instructions. 

1. The fact that a party came lawfully into 
possession of property is not the criterion to 
determine whether a demand and refusal are 
necessary in an action of trover. 

2. If A. lends his horse to B., and B. sells 
him, the plaintiff: need make no demand of £. 
to maintain an action of trover against him, 
because this is strong evidence of conversion. 

3. Demand and refusal are not the only evi' 
dence of a conversion. 

4. Instructions will be presumed to be cor- 
rect where the evidence is not spread upon the 
record by exception or otherwise. 

[Cited in Wiley v. Robinson, Case No. 17,- 
656a.] 

[At law. Action of trover by William 
Blakely, administrator of Moses Graham, 
against Abraham Ruddell. There was a ver- 
dict and judgment for defendant, and plain- 
tiff appealed. Affirmed.] 

Before JOHNSON, SCOTT, and SELDEN, 
Judges. 

i [Reported by Samuel H. Hempstead, Esq.] 
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OPINION OF THE COURT. The only 
ground relied on for the reversal of the 
judgment in this action of trover is that the 
court erred in instructions to the jury. Upon 
the trial, on the motion of the defendant, 
the court instructed the jury that "the plain- 
tiff had not sustained his action by proving 
a demand and refusal before the commence- 
ment of the suit, the defendant having be- 
come lawfully possessed of the property." 
There are cases where the plaintiff cannot re- 
cover unless he prov es a demand and refusal, 
and it is equally clear that there are cases 
where a demand and refusal are unneces- 
sai-y, although the defendant may have come 
lawfully into possession; as where A. lends 
his horse to B., and B. sells him. This would 
be as strong evidence of conversion as could 
be adduced, and no demand would be nec- 
essary to enable the plaintiff to recover. 1 
Ohit. PI. 177, 178; 5 East, 407; 6 East, 53S; 
1 Johns. Cas. 407. But, in the case before 
the court, the evidence of the plaintiff, if he 
adduced any, is not contained in the bill of 
exceptions, nor spread upon the record in 
any other manner; and, as the court might 
have been justified in giving the instruction, 
we are bound to presume in favor of the 
court in that respect. If, indeed, the plain- 
tiff on the trial adduced evidence of a con- 
version other than that of a demand and re- 
fusal, the court no doubt committed an er- 
ror in giving the opinion contained in the 
bill of exceptions; but, as no such evidence 
is shown to have been introduced, we cannot 
presume it, and consequently the judgment 
must be affirmed. Affirmed. 



BLODGETT (UNITED STATES v.). See 
Case No. 18,312. 

BLOOMER v. BUNTING. See Case No. 18,- 
242. 

BLOOMER v. DILWORTH. See Case No. 
18,242. 

BLOOMER v. DOUGLAS. See Case No. 18,- 
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BLOOMER v. HDLL. See Case No. 18,242. 
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• Case Wo. 18,342. 

BLOOMER v. McQUEWAN et al. SAME 
v. DILWORTH. SAME v. MASON et al. 
SAME v. MILLINGAR. SAME v. KELLY 
et al. SAME v. HILL et al. SAME v. 
DRAHER.i 

Circuit Court. W. D. Pennsylvania. May 21, 
1851. 

Patents — Validity — Phasing, Tonguixg, and 
Grooving Machine. 

[The Wood-worth patent of December 27, 
1828, and the reissue thereof granted July 8, 
1845, are both valid.] 

[Cited in Pitts v. Edmonds, Case No. 11,191.] 

1 [Not previously reported.] 



Shaler & Stanton and G. G. Sickles, for 
plaintiff. 
Dunlop & Loomis, for defendants. 

GRIER, Circuit Justice (charging jury). 
As has been stated by the counsel for the 
plaintiff, the issues in this case were ordered 
by me, sitting on the equity side of the court, 
to ascertain— First. Was William Wood- 
worth the original inventor of the machine 
patented by him on the 27th of December, 
1828? Second. Is the reissued patent of July 
8, 1845, for the same invention, intended to 
have been patented by the patent of Decem- 
ber 27, 1828? This patent has been before 
me so often and for so long a time that it has 
become stereotyped. In a recent case tried 
by me at Philadelphia, under the apprehen- 
sion that the jury might not agree, I gave 
them a month to consider, but they decided 
the case by rendering the verdict in a day. 
If the same question should again arise, I 
would not make a like order, ^because I am 
now perfectly satisfied. The first question 
you will ask will be, what did Woodworth 
invent? You know that, to entitle an invent- 
or to a patent, his machine must be both 
new and useful. The intellectual production 
must differ from all others; it must have a 
distinctive character. It is plain, and the 
fact is admitted, that Woodworth did not in- 
vent circular cutters, rollers, nor cog work, — 
that is, the star gearing which has been 
spoken of,— nor an endless chain, nor did he 
invent pressure by a spring or by levers. 
Did Woodworth invent the machine patent- 
ed to him on the 27th of December, 1828, as 
it is in combination? If he did, then he is 
entitled to the patent,— to the monopoly as a 
reward for his discovery. He was entitled to 
fourteen years, and in this ease there have 
been two extensions of the patent, each for 
seven years, making, in the whole, twenty- 
eight years. Much is frequently said about 
the word "principle" in the trial of patent 
actions, it may be considered as the foun- 
dation of every invention. It is, however, a 
slippery word, meaning the modus operandi, 
or mode of operation. Have we any account 
of a patent or means to effect the same ob- 
ject—to do the same work— as is effected by 
the machine of Woodworth? A hundred 
trials have been had, including almost, if not 
quite, every circuit, but the patent has nev- 
er been successfully assailed. There is no 
pretense that Woodworth was the inventor 
of the mechanical means detailed; but his 
claims cover a. combination of tools which do 
the work. All the numerous attempts for a 
like purpose moved with the board or plank, 
and failed to do the, work. Many persons 
came near being successful, but not one suc- 
ceeded until the time of Woodworth. The 
art of printing was not discovered until very 
recently,— it was nearly perfected, but it was 
not successful until the fifteenth century. 
The art of printing calico preceded it, with 
the desire of intelligence exhibited by each 
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generation. It may be considered remark- 
able. It is the same "with many other in- 
dentions -which have since been added to the 
arts. People may be found who -will swear 
that they know all about it, although no per- 
son can be found to corroborate such testi- 
mony. It is proper, perhaps, for counsel to 
do all that can be done, but such evidence 
-cannot avail against the fact of an invention 
and the issue of a patent. In the trials 
which have been had in other circuits, resort 
has been made to the inventions of Bentham, 
Bramah, Muir, and also TJri Emmons. In 
the issues the counsel have abandoned the 
repetition and claims of the persons named. 
The cheat of Emmons is palpable. He cheat- 
ed Woodworth out of one-half of his patent. 
The counsel have abandoned urging that ob- 
jection. 

The French patents were the only matters 
that I desired to hear about. They are, how- 
ever, defunct things, dug out of the archives 
of a foreign office. Neither of them contain 
the elements of the Woodworth patent. The 
learned Prof. Locke has explained to you the 
several devices contained in the French pat- 
ents, and the difference between the Wood- 
worth cut and the cut of the French invent- 
ors. He has explained the matter fully. 
Woodworth invented, as I have already said, 
a, combination of cutters and pressure rollers 
to effect an object. It accomplished the pur-' 
pose. No man can appropriate the machine 
without authority. The pressure rollers, in 
his machine, may be graduated as may be 
■desirable. The essence is to combine the 
whole to produce a beneficial result. The 
Frenchmen have been trying, but they are 
like Bentham and Bramah and Muir,— they 
have done nothing. The next question is, is 
the reissued patent of July 8, 1S45, for the 
same invention, intended to have been pat- 
ented by the patent of December 27, 1828? 
If the patents were alike, it would have been 
useless to have made the surrender. My 
Brother Story examined the old patent, and 
he informed the counsel for the patent that 
the ingenuity of the opponents of the patent 
would defeat it, if not amended. In conse- 
quence of that suggestion it was surren- 
dered, and a new and amended patent ap- 
plied for and granted. The court has ex- 
amined the old patent, and find it to be im- 
perfect. You will ask, what machine did 
Woodworth send to Pittsburgh in 1830? Was 
dt a vertical machine, like the Dry Dock ma- 
chine, which was at work in 1828, and all 
the world were running to look at? or was it 
.a horizontal machine of the same kind? The 
tools in the first machine were the same as 
.at present used. They were not quite so 
perfect as the tools which were put into the 
horizontal machine. Every mechanic would 
.see the want of such tools. The Washington 
witnesses, whose depositions have been read, 
iave supposed that the two patents must 
be alike. They have misapprehended the 
-subject. Surely, if the first patent was im- 
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perfect, he had a right to surrender it The 
question, therefore, is, what kind of a ma- 
chine did Woodworth invent? ■ Did the speci- 
fication attached to the patent correspond 
with the machine? If not, he had a right to 
correct it. I have very little doubt about 
the Question, and I think that you should 
not If you agree in the afiirmative, you 
will say so by adding "Yes" to the first ques- 
tion. The case, however, is with you. 

Jury affirmed both questions. 

[For cases involving this patent, see note to 
Bicknell v. Todd, Case No. 1,389.] 



BLOOMER v. MATSON. See Case No. 18,- 
242. 

BLOOMER v. MILLIGAN. See Case No. 18,- 
242. 

BLOOMER v. ROSS. See Case No. 18,- 

242. 



Case Wo. 18,343. 

BOTJKER v. The DELAWARE.! 

District Court, S. D. New York. Jan. 31, 
1878.2 

Collision— Ferryboat with Scow— Chaxge op 
Course. 

[Where a ferryboat laden with passengers 
changed her course to avoid being run into by 
a sloop which had missed stays, and, in con- 
sequence of such change, collided with a scow, 
held, that she was free from fault, it appearing 
that she reversed as soon as it was perceived 
that the change o± course involved risk of 
striking the scow, and that a collision with the 
sloop would probably have been disastrous.] 

[This was a libel by John A. Bouker against 
the steam ferryboat Delaware to recover dam- 
ages resulting from -a collision with libelant's 
scow.] 

Beebe, Wilcox & Hobbs, for libelant 
Shipman, Barlow, Larocque & MeFarland, 
for claimant 

BLATCHFORD, District Judge. I am of 
opinion that the Delaware has freed herself 
from the charge of fault in this case. The col- 
lision took place on the 4th of September, 1873. 
The statute in force at that time contained, in 
the shape of a formulated rule, "what was be- 
fore recognized as a principle of navigation' 
and of decision, namely, that in obeying and 
construing rules and regulations for preventing 
collisions on the water, due regard must be 
had "to any special circumstances which may 
exist in any particular ease" rendering a de- 
parture from such rules "necessary in order to 
avoid immediate danger." Act April 29, 1864, 
art 19; 13 Stat 61. The faults alleged against 
the Delaware are that she changed her course 
and ran against the scow, and that s"he did not 
stop and reverse in time to avoid a collision. 
The evidence shows that the Delaware chan- 
ged her course to avoid being run into by a 

i [Not previously reported.] 

2 [Reversed in Case No. 18,244.] 
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sloop which had missed stays, and under the 
impending danger of a collision with the sloop, 
which would probably have been disastrous to 
the Delaware, laden as she was with passen- 
gers; that she stopped and reversed immedi- 
ately as soon as it appeared that such neces- 
sary change of her course would cause her to 
approach towards the scow; that she had rea- 
son to believe her headway would be stopped 
before she would reach the scow, inasmuch as 
the scow was moving away from her; that 
her change of course to avoid the sloop was 
necessary in order to avoid immediate danger; 
and that she was not guilty of anything which 
can be imputed to her as a fault under the 
special circumstances of the ease. 

I do not think the facts of this case bring it 
within the principle of Sherman v. Mott [Case 
No. 12,767]. The act of the Delaware, in en- 
deavoring to avoid the sloop, was a lawful and 
proper act, she had no intention of striking 
the scow, the situation did not indicate serious 
risk of collision with the scow, and she exer- 
cised reasonable care and caution and nautical 
skill. The case is very much like that of The 
Thornley, 7 Jur. 659. The Thornley was 
forging with the wind and the tide over the 
Nore Sand, and was approaching the Mentor, 
which was at anchor on the other side. She 
went over the Sand, and fouled the Mentor. It 
was claimed that she should have anchored ei- 
ther before she reached the Sand, or on the 
Sand, or after she had crossed^ it. It was 
shown that it would have been perilous for 
the Thornley to anchor on the Sand. Dr. 
Lushington stated the question to be whether 
the Thornley could have anchored so as to 
avoid the collision "without imminent risk to 
herself in doing so." The decision was that 
the collision was accidental, because the Thorn- 
ley could not anchor until clear of the Sand, 
and because, if she had anchored immediately 
on being clear, the collision would still have 
occurred. The libel is dismissed, with costs. 

[Reversed by circuit court in Case No. 18,244.] 



Case No. 18.244. 

BOUKER v. The DBLAWARE.i 

Circuit Court, S. D. New York. July 31, 1879.= 

Collision — Liabilitt — Change op Course by 
Steamer. 

[A steamer is liable for a collision with a 
scow caused by the steamer suddenly changing 
her course to avoid being run into by a sailing 
vessel, unless it is proved that the steamer 
was without fault in getting into a position 
which made the change of course necessary.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York. 

[This was a libel by John A. Bouker against 
the steam ferry boat Delaware. From a judg- 

i [Not previously reported.] 
2 [Reversing Case No. 18,243.] 



ment dismissing the libel (Case No. 18,243) r 
libelant appeals.] 

Facts Found by the Court 

. (1) On the 4th of September, 1873, between. 
10 and 11 o'clock in the forenoon, the steam 
ferryboat Delaware was proceeding on one- 
of her regular trips from Pavonia, N. J., 
across the Hudson river, to her sbp at the- 
foot of Chambers street, in the city of New 
York. (2) At the same time the scow or 
float "N— 8," owned by the libelant, in tow 
of the steam tug Adriatic, was passing down 
the river, from the foot of Gansevoort street,. 
New York, towards the Battery, with a heavy 
deck load of artificial stone. Her course was 
about parallel with the heads of the piers on 
the New York side, and from four to six 
hundred feet distant. The scow or float was- 
lashed to the starboard side of the Adriatic, 
and their speed with the tide was about four- 
miles an hour. There was only one man on, 
the scow, and there was no railing or guard 
on her deck aft of the bow. (3) The wind 
was -a moderate breeze from the southward 
and westward and the tide ebb. (4) At the- 
same time, also, a schooner and sloop were- 
beating down the river, and running out 
their starboard tacks towards the New York 
shore. (5) While the Delaware was ap- 
proaching her slip, the Adriatic, with the- 
scow in tow, was passing down the river in. 
such a way as to enable the Delaware, if 
she held her course, to get by astern in safe- 
ty. The schooner went about on her port 
tack, and passed the Delaware port to port 
and astern. In this state of things, the- 
Delaware discovered that the sloop was not 
coming around upon her port tack, and that, 
if she kept on her starboard tack, it would 
be impossible to pass her bows without a col- 
lision which might endanger the lives or 
passengers. The Delaware, thereupon, port- 
ed her wheel, and stopped and reversed hei- 
engines to keep out of the way of the sloop; 
but in so doing, before her headway could 
be stopped, her port guard ran against and 
shifted the cargo of the scow in such a way 
that, when the boats were separated, the- 
scow upset and the cargo was lost overboard. 

Conclusion of Law. 

(1) The Delaware was at fault in not slack- 
ening her speed or changing her course in 
time to keep out of the way of the sloop- 
without coming into collision with the scow,. 
(2) The libelants are entitled to recover. 

Beebe, Wilcox & Hobbs, for appellant. 
Shipman, Barlow, Larocque & MeFarland,. 
for appellee. 

WAITB, Circuit Justice. The principal de- 
fense relied on by the claimant is that a. 
sloop beating down the river, and running- 
out her starboard tack toward New York,, 
while attempting to come about on her port 
tack, missed stays, "and suddenly and unex- 
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pectedly her bow fell off to leeward and 
filled away toward the New York shore, 
causing her to head down the river and 
directly in the course of the Delaware." It 
is then alleged that on this course the sloop 
would have run into the Delaware, and en- 
dangered the lives of the passengers on 
hoard. For this reason, and to avoid such a 
collision, the Delaware, without any fault of 
her own, was compelled to change her 
course, and in so doing ran against the scow 
and her loading. This defense has not, I 
think, been made out by the testimony. 
"When a steamer, bound to keep out of the 
way of another, attempts to excuse herself 
for a collision on the ground of an unex- 
pected peril into which she was brought 
by the fault of some other vessel, she must 
free herself from all blame for getting into 
her place of danger. The burden of proof 
is on her, and, unless she shows that she was 
in no way responsible for the original fault, 
, her excuse must fail. The witness chiefly 
relied on by the claimant is the pilot of the 
Delaware. He says: "I first observed the 
scow when I was about one-half way across 
the river. Scow was above Chambers street 
slip, headed down, between two hundred and 
three hundred feet out in the stream. * * * 
We would have passed under her stern. 
"When I first discovered scow there were two 
sailing vessels beating down. They were 
some way above, on starboard tack, standing 
toward New York. According to ordinary 
course, they would have .gone about one or 
two piers above my slip, and I would have 
gone across bows of both of them, and they 
would have gone about and passed on my 
port side. The other, I think a sloop, missed 
stays, and filled away again on starboard 
tack, heading toward New York. When she 
missed stays, if Delaware had held course, 
the sloop would have gone into the ladies' 
cabin of Delaware. When I discovered that 
sloop had missed stays, stern of scow was 
about opposite lower side of ferry slip. 
When I saw sloop had missed stays, I hove 
my wheel to port, and tried to turn my boat 
away from sloop. • * * When I ported 
* * * scow was probably 150 or 200 feet 
away. * * * If sloop had not missed 
stays, she would, have gone clear of Dela- 
ware." This is the entire testimony of this 
witness, so far as 'it bears upon the point 
now under consideration. The other pilot of 
the Delaware, who was standing on the 
north bridge of the Chambers street slip, 
waiting to relieve the pilot on board when 
he came in, saw the Delaware sheer off and 
collide, but did not notice either the schoon- 
er or the sloop. A clerk of the steamer Nar- 
ragansett, sitting on the forward deck of his 
steamer, as she lay, with her bow out along- 
side of the pier next above the ferry slip, 
saw the occurrence, and says: "I observed 
sailing vessel to north of Delaware. When 
I first saw sailing vessel, she was heading 
towards Jersey City." Then, again, on cross- 



examination: "When I first saw sloop, she- 
was heading towards New York, so was the- 
Delaware. Then I heard signal, and after 
that,* and after collision, I saw sloop heading: 
towards Jersey City, may be, and down 
stream, and a little shaky." This closed the 
testimony for the claimant. The libelants 
then called the pilot of the steam tug Whip- 
ple, in the^employ of the claimant He was 
on his tug lying at the pier next above the 
ferry slip, and within twenty feet of the end 
of the pier. He saw the Delaware when she 
was some where about the middle of the 
river heading about for the pier next above- 
her slip, and on her regular course with the- 
wind and tide as they were. He says: "Saw 
a sloop and schooner; small sloop. I no- 
ticed schooner going about when I first saw 
ferryboat,— going in stays. She stood off 
to windward. She bore at that time about 
north by west from Delaware.. I should 
think schooner went within one hundred feet 
of Delaware. She went under stern of fer- 
ryboat. I saw sloop at the same time. She 
was between me and schooner. I did not 
see her go about. I. think her jib was shak- 
ing when schooner went about. At that 
time sloop was within sixty or seventy .yards- 
of the Delaware, on port hand of Delaware,, 
bearing northeast from Delaware. Sloop and 
Delaware were 'at that time a little nearer 
the New York shore than half way of the- 
river. After that I noticed nothing till noise- 
of collision. As I looked they were 150 to- 
200 yards out in the river. The Delaware- 
was heading about southeast by south. 
* * * The sloop was half way from them 
to New York, and four hundred feet from 
sloop to Delaware." The libelant himself 
testified that he saw the sloop somewhat 
above the Delaware on the New York shore, 
heading for upper side of the ferry slip, or » 
perhaps above. The schooner was then off* 
in the river heading towards the ferry shore, 
astern of the Delaware, and the sloop was. 
three hundred yards from the Delaware. 

Such" is the testimony and all of it relating- 
to the sloop. I am satisfied, from the evi- 
dence, that the collision must have occurred, 
not much less than six hundred feet out in 
the river from the ends of the piers. The- 
Delaware had not then got straightened 
down the river after changing her course, 
and, as she hit the scow on the starboard side- 
with her port guard, it is evident that when 
she ehanged her course she was even further 
out. She was going ahead all the time, and 
was not finally stopped until the collision. 
Taking everything into consideration, I am 
entirely satisfied that the collision was caus- 
ed, not by the sloop's "missing stays," but by 
her not attempting to go in stays and put 
herself on her port tack as soon as the pilot 
of the Delaware expected she would. See- 
ing the schooner go about and pass under Ms- 
stern, he seems to have taken it for granted, 
that the sloop would do the same thing, and 
kept on until it was too late to correct his- 
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mistake without running on to the scow. 
The pilot stands alone in saying that the 
•sloop "missed stays," and even his testimony 
leaves a decided impression that what he 
calls "missing stays" was, after all, nothing 
more than "not going in stays." At any rate, 
-he carefully avoids all details of her move- 
ments, which, as his case depended entirely 
upon his establishing this one important fact, 
is, to say the least, suspicious. I find noth- 
ing to show that the sloop ought to have gone 
.about sooner than she did. It is true the 
pilot says that according to course they (the 
schooner and the sloop) would have gone 
.about one or two piers above his slip, but 
there is nothing to show that the sloop had 
reached that point when he found it neces- 
sary to change his course, or that she had got 
•so near the New York shore as to make it 
.proper for her to go about. She had the 
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right, as against the Delaware, to keep her 
course until prudence required her to take 
the other tack. If the Delaware misjudged 
as to her movements, that furnishes no justi- 
fication for the collision which followed or 
the consequence. I cannot but think that is 
the position which the Delaware occupies. 

The libelants are entitled to a decree fixing 
the liability of the Delaware, and directing a 
reference to ascertain the amount of dam- 
ages. An entry may be prepared to this ef- 
fect 
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CALDWELL v. WINDER. 

[2 Hayw. & H. 24.] i 

Circuit Court, District of Columbia. Dec. 17, 
1850.2 

-Mechanics' Liens — Extra. Work — Application 
op Payments. 

1. Under the lien law no extra work not com- 
pleted within three months preceding the filing 
•of the claim in the clerk's oflice is covered by 
the lien. 

2. Under the rule tnat payments made by a 
t debtor should be applied to the debt least se- 
cured, general payments by a debtor not di- 
rected by him to be applied to the contract spe- 
cifically may be applied to the extra work, 
whether completed within the three months or 
not, provided such extra work was completed 
-and the money due for it. 

[At law. Scire facias under lien law.] 
This action, under the act of March 2, 1833, 
was commenced by serving on the defendant 
the following writ: "District of Columbia, 
the United States of America, to wit— To the 
Marshal of the D. C, Greeting: Whereas, a 
■certain Andrew D. Caldwell did, on the 9th 
day of March, A. D. 1849, file in the clerk's 
■office of the circuit court of the D. C, for 
the county of Washington, his certain account 
•or claim against a certain William H. Winder, 
-amounting to the sum of 814,586.39, for lum- 
ber and other material furnished at his re- 
quest, and used by him in and about the con- 
struction and erection of a certain building or 
house erected by him on lots 1, 2, 3, the east 
half of lot 4, and the north half of lot 22, in 

i [Reported by John A. Hayward, Esq., and 
•Geo. C. Hazleton, Esq.] 

2 [Reversed in 14 How. (55 U. S.) 434.] 



square 169, according to the original plan, and 
being lots 1, 2, 3, 4, 17, 18 and 19, according 
to Davidson's sub-division of said square in 
the city of Washington, in the District afore- 
said; in pursuance of the act of congress of 
the United States, entitled 'An act to secure to 
mechanics and others payment for labor done 
and material furnished in the erection of build- 
ings in the D. C [4 Stat 659], which said ac- 
count has been enrolled among the records of 
said court, by the record thereof in the office 
of the clerk of the said court, remaining mani- 
festly appears, and the said Andrew D. Cald- 
well alleges that the said sum of 814,586.39 
is still due and unpaid, and that judgment re- 
mains to be rendered upon the account and 
record aforesaid. Therefore you are hereby 
commanded that you make known unto the 
said William H. Winder, according to the act 
of congress aforesaid, that he be and appear 
before the circuit court of the D. C, to be 
held for the county aforesaid at the city of 
Washington, on the fourth day of March, inst., 
to show cause, if any he hath, why the said 
court ought not to render judgment for the 
sum of $14,586.39 aforesaid, according to the 
force and effect of the said act of congress; 
and further to do what the said court shall 
then and there consider concerning him in this 
behalf, and have you then and there this writ, 
and make return of the manner in ^Vhich you 
shall have executed the same. Hereof fail 
not as you will answer the contrary at your 
peril. Witness the Hon. Wm. Cranch, chief 
judge of our said court, at the city of Wash- 
ington, the 20th day of March, A. D. 1849. 
Issued this 20th day of March, 1849. John A. 
Smith, Clerk." 
The following was filed by the counsel of the 



[30 Fed. Gas. page 973] 



(Case No. 18,245) CALDWELL. 



defendant: "Take notice that the above nam- 
ed defendant, not admitting the existence of 
any claim against him of the above named 
plaintiff, or a due performance of any part of 
the contract filed by the said plaintiff in the 
clerk's office, will give in evidence and insist 
that ttie said plaintiff did not perform and 
furnish certain work and material called for 
by the said contract, whereby the benefits 
stipulated for by the said defendant was not 
received; that among other things, the said 
plaintiff did not perform the work or furnish 
the material for the items mentioned in the an- 
nexed account, and that the said defendant 
will set off and allow so much of the amount 
of the said account against any demand of 
the said plaintiff to be proved at the, said trial, 
as will be sufficient to satisfy and discount said 
demand, according to the statute in such case 
made and provided. And further take notice, 
that the said defendant will give in evidence 
and insist that there were defects in the said 
work and materials and delay in the execution 
and furnishing of the same, as called for by 
the said contract; that said delay was for a 
period of not less than one month, and that the 
sum of twenty-five dollars per day therefore 
ought to be deducted from any demand of the 
plaintiff, to be proved at the said trial. Dated 
20th day of November, 1850." Notice of plea 
set off. 

Whereupon the said defendant, by his coun- 
sel, filed in court here a paper purporting to be 
a notice of set off, which is in the words and 
manner following, to wit: "Take notice that 
the above named defendant, on the trial of this 
cause, will give in evidence, and insist that the 
above named plaintiff, before and at the time 
of the commencement of this suit was, and still 
is, indebted to the said defendant in the sum 
of $9,000, for money by the defendant before 
that time paid, laid out and expended for the 
plaintiff by the defendant, on account of and 
on behalf of the said plaintiff, under his con- 
tract as aforesaid and at his special instance 
and request; and further, that certain por- 
tions of the work required by said contract and 
specifications and plans, to the amount of 
S had been, by the direction of said plain- 
tiff, and of his benefit, dispensed with in the 
progress of the building; wherefore he, said 
defendant, claimed the right to rebate the 
same from the contract price for the said 
building, and that the said defendant will set 
off against the said plaintiff, on said trial, so 
much of the said $9,000, and of the value of 
the work so rebated against, any demand of 
the said plaintiff, to be proved on the said trial, 
as well as be sufficient to satisfy and discharge 
such demand, according to the form of the 
statute in such case made and . provided. 
March 20, 1850." 

Bradley & Smith, for plaintiff. 

Walter D. Davidge, for defendant. 

THE COURT'S instructions: 
When a debtor owes on two accounts and 
makes a payment, he has a right to direct to 



which debt it shall be applied, and when so- 
directed the application must be so made;, 
when no such direction is made the creditor 
may apply it to which debt he thinks proper;, 
if neither does so, before suit brought, the 
court and jury may apply it, and the rule then, 
is to apply it to the debt which is the least 
secure. If however one only of the two debts- 
is due, the application must be made to such 
debt The court instructed the jury that no- 
extra work not completed within three months 
preceding the filing of the claim in the clerk, 
office was covered by the lien then. " Can the 
jury apply any payment made by the defend- 
ant in the case to the payment of the claim for 
extra work not completed within three months 
as specified above? We think the jury can. 
apply any of the general payments made by 
the defendant, not directed by him to be ap- 
plied to the contract specifically, to the credit 
of any of the extra work, whether completed 
within the three months referred to or not,, 
provided the jury shall be satisfied by the evi- 
dence that such extra work was executed, and, 
the money due for it at the time such pay- 
ment's were made. 

The following instructions were excepted to- 
by the plaintiff: On the trial of this cause, 
the plaintiff, to maintain the issue on his part,, 
joined, offered and read in evidence, without 
objection, the contract and specifications sign- 
ed by the parties respectively, and gave evi- 
dence tending to show that said contract' and 
specifications referred to certain plans of the- 
building therein referred to, which had been 
prepared by Mr. Walters for the defendant, 
and upon which defendant had invited bids for 
the said buildings; and afterwards certain oth- 
er plans, in addition to and in some respects- 
modifying the said plans of said Walters, had 
been prepared by the direction of the defend- 
ant, under which modified plans, with certain- 
alterations required by the defendant, the- 
plaintiff did the work specified in said contract, 
and defendant took possession of said building: 
before the said contract was fully completed,, 
and rented out a portion of it, and hath con- 
tinued to hold it to this time. He further 
gave in evidence to show that he did at the- 
time request, and for the use and benefit of 
the defendant, furnish the material and do the 
work on said building, particularly set out in 
the account for extra work filed in said cause, 
and the value thereof; that the principal part 
of said contract work and of said extra work, 
was done about and before the 1st of October;. 
1S48, but the completion thereof was delayed, 
to accommodate the defendant, and the con- 
tract work and part of the other said extra 
work was finished in February, 1849; and the 
claim for his lien on said building was filed by 
the said plaintiff in March, 1849, and rested^ 
And thereupon the defendant prayed the court 
to instruct the jury as follows: If the jury 
shall believe, from the evidence aforesaid, that 
the work and material mentioned in the open 
account filed by. the plaintiff in the clerk's of- 
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lice, and offered in evidence by him as ex- 
tra work and material, were not done and 
furnished in part, or any part thereof was not 
done and furnished within three months before 
the filing of the claim in the clerk's office, 
then the plaintiff is not entitled to recover in 
this action for such work and materials claim- 
ed as extra work, or such part thereof. 

The defendant then offered to give in evi- 
dence tending to show that certain portions of 
the work required by said contract and specifi- 
cations and plans had been for his benefit and 
by his direction dispensed with in the progress 
■of the said building, and claimed the right to 
.rebate the same from the contract price for 
the said building, for the purpose of showing 
-what work was actually done and what ma- 
terials were actually furnished, so as to as- 
certain the extent of the plaintiff's lien on the 
building, and the plaintiff by his counsel ob- 
jected thereto, and the court admitted the 
same. And thereupon the defendant offered 
to give in evidence, by Mr. Gilpin, who was 
the architect of the building, that after the 
said contract and specifications had been sign- 
ed by the said parties, the said plaintiff admit- 
ted that he was, by that contract, bound to do 
the carpenter's work for flat ceilings in all the 
rooms of said building. The witness stated 
that the plaintiff, at the invitation of said de- 
fendant, made a bid in writing for the carpen- 
ter's work of said building, including all the 
material parts thereof, and afterwards defend- 
ant stated to witness that Mr. Downer had 
also bid in writing for said work, but he was 
higher than Mr. Caldwell and had given the 
contract to Mr. Caldwell. That there was a 
.good deal of conversation and negotiation be- 
tween them before the contract was signed, 
T>ut he could not recollect any distinct or spe- 
cific alteration from said bid. He did not 
■know that the written bid of said Caldwell had 
been accepted by the defendant or became a 
part of the contract. There was, after the 
bids were made, much negotiation between the 
parties. It was also admitted that neither the 
contract nor the specifications refer to the 
plans, nor do the plans exhibit any such flat 
ceiling. And the plaintiff objected to the ad- 
missibility of said evidence, but the court over- 
ruled the objection and admitted the evidence. 

The following instructions were excepted to 
by the defendant: And thereupon the de- 
fendant, to support the issue joined on his 
part, gave in evidence to prove that the said 
contract and specifications referred to a set 
of plans prepared by Mr. Gilpin, at the in- 
stance of the defendant. The defendant fur- 
ther gave evidence to prove that said plans 
were prepared by said Gilpin, at a time when 
the plaintiff was constantly with him; that 
they were fully explained to and understood 
by the plaintiff, and recognized by him as a 
part of said contract. The defendant further 
gave evidence to prove that portions of the 
work and material mentioned in the aecount 
or claim filed in the clerk's office as extra were 
not such, but were called for and required by 



the said contract and specifications and plans, 
and that the prices for said work and materi- 
als claimed as extra were unreasonable and 
extravagantly high. The defendant further 
gave evidence to show that during the prog- 
ress of the building certain portions of the 
work and materials called for by the said con- 
tract and specifications and plans were dis- 
pensed with at his instance, and with the as- 
sent and acquiescence of the plaintiff, and 
that certain other portions of said work and 
materials were not done and furnished, or 
procured to be done and furnished by the 
plaintiff according to the said contract, specifi- 
cations and plans, and that to the omission 
thereof the plaintiff never at any time object- 
ed. The defendant further gave evidence to 
prove that sundry large sums of money, ex- 
ceeding in amount $9,000, had been paid to 
the plaintiff for the work and material done 
and furnished under the said contract, specifi- 
cations and plans, and then offered to show 
by competent witnesses that there was delay 
on the part of the plaintiff in the performance 
of his said contract; that said delay was not 
caused by or in any manner attributable to 
the defendant, and that in consequence of the 
plaintiff not being ready to put up his work 
according to said contract, delay was occa- 
sioned by him in the construction of said 
building of not less than three weeks, to the 
admission of whieh evidence so offered the 
plaintiff by his counsel objected, which objec- 
tion the court sustained, and refused to allow 
the said offered evidence to be given to the 
jury. 

At the further trial of this cause, and in 
addition to the evidence contained in the 
foregoing, which is made part hereof, the de- 
fendant gave evidence to prove, that the plain- 
tiff before, at and since the date of the said 
contract was, and has been a resident of the 
city of Philadelphia, and by occupation a con- 
tractor or undertaker for the construction of 
houses, and that the plaintiff performed no 
manual work upon or for the building against 
which the claim was filed, or in the erecting 
or constructing of the same, but that said 
work and labor were done and performed by 
mechanics and laborers employed by him and 
acting under the superintendence and direc- 
tions of the plaintiff and his agent. The de- 
fendant further gave evidence to prove that a 
large portion of the materials found and pro- 
vided for said building was not furnished for 
the same by -the plaintiff, but by persons em- 
ployed by him to find and provide the same 
for the said building. The defendant further 
gave evidence to prove that, with the exception 
of the work and material dispensed with and 
omitted as aforesaid, and of a portion of the 
work and materials claimed as extra, and ad- 
mitted as such by the defendant, the work and 
materials done, found and provided for the 
said building were so furnished under and in 
pursuance of the contract, specifications and 
plans. The defendant further gave evidence 
to show that the work done and materials 
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found and provided for the said building, un- 
der said contract, specifications and plans were 
with the exception of the flooring of the bal- 
cony attached to said building done, found and 
provided before the 1st of October, ISIS, and 
■were then three months before the claim of the 
plaintiff's was filed in the clerk's office, and 
that the work and materials mentioned in 
said claim as extra or as additional were also, 
with the exception of the last item thereof, 
done, found and provided before the said 1st 
of October. And thereafter offered to prove, 
by competent testimony, that the work and 
materials done, found and provided upon and 
for the said building were defective in quality 
and character and far inferior in value to what 
said contract and specifications called for, to 
the admissibility of which offered evidence, 
or any part thereof, the plaintiff, by his coun- 
sel, objected, which objection the court sus- 
tained, and refused to allow the same, or any 
part thereof, to be given to the jury. At the 
further trial of this cause the defendant, in 
addition to the evidence contained in the fore- 
going, which is made part hereof, gave evi- 
dence to prove that the work and material be- 
fore, and for the balance aforesaid, might 
have been completed but for the neglect and 
delay of the plaintiff, and finished as required 
by the said contract, specifications and plans in 
the month of November, 1849, and that all 
the work and material found and provided un- 
der the said contract, specifications and plans 
might have been fully performed and furnish- 
ed, and the said agreement fully executed by 
the plaintiff, anterior to the 1st of December, 
1S49, but for the delay and neglect of the 
plaintiff. And therefore the defendant, by 
his counsel, prayed the court to instruct the 
jury, that if they shall believe from the evi- 
dence aforesaid that there was made and en- 
tered into between the plaintiff and defendant 
on the 8th of July, 1847, a special agreement, 
and that under and in pursuance of said agree- 
' ment certain work and materials were done, 
found and provided by the plaintiff for the 
said building, then for such work and materi- 
als the plaintiff is not entitled to recover in 
this action. Which instructions the court re- 
fused to give, and to such refusal this defend- 
ant by his counsel excepts. And thereupon 
the defendant, by his counsel, prayed the court 
to instruct the jury that if they shall believe 
from the evidence aforesaid that the price 
agreed to be paid by the special agreement, 
offered in evidence by the plaintiff, was partly 
in consideration of the skill or superintend- 
ence of the plaintiff, then the plaintiff is not 
entitled to recover in this action the said con- 
tract price, or any part thereof, which instruct 
tion the court refused to give, and to such re- 
fusal the defendant, by his counsel, excepts. 
And thereupon the defendant, by his counsel, 
prayed the court to instruct the jury, that if 
they shall believe, from the evidence afore- 
said, that the work and materials furnished 
under the special agreement aforesaid, and in 
addition thereto, and mentioned in the ac- 



count filed by the plaintiff in the clerk's office 
or any 'part of said work and materials were, 
or was found, done or provided, by third par- 
ties upon the personal credit of the plaintiff, 
and not upon the credit of the building against 
which the said account was filed, then the 
plaintiff is not entitled to recover in this ac- 
tion for such work and materials, or such 
part thereof, although the jury should further 
believe that the said work and materials, or 
such part thereof, were performed and fur- 
nished upon, and for the said building. Which 
instruction the court refused to give, and to 
such refusal the defendant, by his counsel, 
excepts. And thereupon the defendant, by 
his counsel, prays the court to instruct the 
jury, that if they shall believe, from the evi- 
dence aforesaid, that the claim of -the plaintiff 
was filed in the office of the clerk of this court 
on the 9th of March, 1849, and that a portion 
of the work and material done, found and pro- 
vided under the said special agreement, or as 
additional thereto, was not performed and fur- 
nished within the space of three months be- 
fore the filing of the said claim, then for such 
portion the plaintiff is not entitled to recover 
in this action. Which instructions the court 
refused to give, and to such refusal the de- 
fendant, by his counsel, excepts. And there- 
upon the defendant, by his counsel, prayed 
the court to instruct the jury, that if they 
shall believe, from the evidence aforesaid, 
that a portion of the materials found and pro- 
vided for said building were not found and 
provided for the same by' the plaintiff, but by 
persons employed by him to find and provide 
the same for the said building, then for such 
portion the plaintiff is not' entitled to recover 
in this action. Which instruction the court 
refused to give, and to such refusal the de- 
fendant, by his counsel, excepts. And there- 
upon the defendant, by his counsel, prayed the 
court to instruct the jury, that if they believe 
from the evidence aforesaid, that the plaintiff 
did, and performed himself no work or labor 
upon or for the said building, or in the erecting 
or constructing of the same, but that said 
work or labor was done and performed by 
mechanics and laborers employed and hired 
by him for the purpose, then the plaintiff is 
not entitled to reeover for such work and la- 
bor in this action. Which instruction the 
court refused to- give, and to such refusal the 
defendant, by his counsel, excepts. And 
thereupon the defendant, by his counsel, pray- 
ed the court to instruct the jury that if,' upon 
the evidence aforesaid, they shall believe the 
same, the plaintiff is not entitled to recover 
for the work and materials, or any part there- 
of done, found and provided under the said 
special agreement. Which instruction the 
court refused to give, and to such refusal the 
defendant, by his counsel, excepts. That if 
the jury believe, from the evidence aforesaid, 
that the plaintiff has not fully executed and 
performed the said agreement entered into 
between him and the defendant, and so far as 
the same was not dispensed with by mutual 
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consent, or by the direction of the defendant, 
then the plaintiff is not entitled to recover in 
this action the said contract price, or any part 
thereof. Which instruction the court refused 
to give, and to which refusal the defendant, 
by his counsel, excepts. 

And after the plaintiff and defendant re- 
spectively had given the evidence set out in 
the foregoing bills of exceptions, and thereup- 
on made part hereof, and by leave of the 
court, and by way of rebutting evidence, the 
plaintiff gave evidence tending to show what 
the said plans of said Walter, copies whereof 
are hereto annexed, and the specifications 
hereinbefore set out were the only plans and 
specifications in existence, and were the only 
ones shown to plaintiff at the time he entered 
into his said contract; but it was understood 
by plaintiff that Mr. Gilpin was to make the 
plans for the execution of the work, and the 
said plans of said Gilpin were intended to 
carry out that understanding. He further 
gave evidence to show that he is a practical 
carpenter and house builder, and did actually, 
with his own hands, labor upon the said build- 
ing in the progress thereof; that all the ma- 
terials furnished and provided by him, and all 
the labor done in and about the said carpen- 
ter's work on said building were done and pro- 
vided by him or on his credit, and under his 
direction and superintendence. Verdict for the 
plaintiff for $4,740, with interest, from March 
9, 1849. Motions for a new trial and. arrest 
of judgment. Motion for a new trial. Rea- 
sons: (1) Because' of error or mistake of the 
jury in finding the said verdict without evi- 
dence. (2) Because of error or mistake of the 
jury in finding the said verdict against evi- 
dence. 

Both motions overruled, and judgment ren- 
dered on the verdict 

[Reversed in 14 How. (55 U. S.) 434.] 
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CHARGE TO GRAND JURY. 

[5 Blatchf. 558.] i 

Circuit Court, D. Connecticut. Nov. 12, 1867. 

Violation of National Banking Laws— Fraud 
asd Embezzlement by Bank Officers and 
'Directors— Necessity for Punishment— Duty 
of Grand Jurt. 

SHIPMAN, District Judge (charging grand 
jury). You are assembled, in pursuance of 
law, to enquire into the truth of any charges 
that may be submitted to you against indi- 
viduals, for crimes committed in this district, 
or on the high seas, in violation of acts of con- 
gress. You are aware that the courts of the 
United. States have no common law jurisdiction. 
They can punish no offences except such as 
are prohibited by some specific acts of the 
national legislature. These are comparatively 
few in number. The great body of offences 
against society pertain exclusively to the juris- 
diction of Hie state courts, and can be pun- 
ished by them alone. You are also aware, that 
no man can be put on trial before a federal 

1 [Reprinted by permission.] 



court, until he has first been indicted by a 
grand jury. The law is different in the tribu- 
nals of our own state. There, in all cases 
when the punishment is neither death nor im- 
prisonment for life, the state attorney can file 
his information and bring the offenders di- 
rectly to trial. But, in this court, before any 
trial can be had, a grand jury of the district 
must present the accusation, and upon that ac- 
cusation all the subsequent proceedings are 
founded. 

It will be your duty, at the present term of 
this court, to investigate charges against sev- 
eral alleged offenders. The district attorney 
will see that you are supplied with such evi- 
dence as can be obtained, and he will prepare 
and furnish you with bills covering the offences 
that you may find proved by the requisite evi- 
dence. In order to find a true bill against any 
person, the proof should be such as, in your 
judgment, would warrant a petit jury in pro- 
nouncing the accused guilty. You proceed up- 
on the evidence furnished you by the govern- 
ment, leaving the alleged offender to meet the 
charge, before the petit jury, by such proof as 
he may command. Sixteen of your number 
should always be present whenever you are en- 
gaged in the work before you, and twelve at 
least must concur in order to find a true bill. 

It is not my purpose, at the present time, 
to dwell upon many of the particular crimes 
■with which you may have to deal, but there 
is one class to which I invite your particular 
attention. By the fifty-fifth section of the act 
approved June 3, 1864 (13 Stat. 116), entitled, 
"An act to provide a national currency secured 
by pledge of United States bonds, and to pro- 
vide for the circulation and redemption there- 
of," it is provided, "that every president, di- 
rector, cashier, teller, clerk or agent of any as- 
sociation, who shall embezzle, abstract, or wil- 
fully misapply any of the moneys, funds, or 
credits of the association, or shall, without au- 
thority from the directors, issue or put in cir- 
culation any of the notes of the association, or 
shall, without such authority, issue or put forth 
any certificate of deposit, draw any order or 
bill of exchange, make any acceptance, assign 
any note, bond, draft, bill of exchange, mort- 
gage, judgment or decree, or shall make any 
false entry in any book, report, or statement 
of the association, with intent, in either case, 
to injure or defraud the association, or any oth- 
er company, body politic or corporate, or any 
individual person, or to deceive any officer of 
the association, or any agent appointed to ex- 
amine the affairs of any such association, shall 
be deemed guilty of a misdemeanor, and, upon 
conviction thereof, shall be punished by im- 
prisonment not less than five nor more than ten 
years." It is hardly necessary to remark, 
that the word "association," in the section, 
refers to what are commonly termed "national 
banks." Now, I am informed, gentlemen, that 
in two instances, at least, officers of such banks, 
located in this district, and organized under the 
provisions of this statute, have committed one 
or more of the offences prohibited by the sec- 
tion which I have read. It will be your duty, 
therefore, to inquire into the facts, and, if you 
ascertain that such crimes have been commit- 
ted, and who are the guilty parties, to present 
indictments against them. To this end the dis- 
trict attorney will see that you are supplied 
with such evidence as can be obtained. He will 
cause the necessary witnesses to be summoned, 
and the books that may throw light on your 
inquiries to be produced before you. You will 
have the statute before you, and will carefully 
discriminate between embezzlement and false 
entries, and mere loose transactions done un- 
der the express or implied authority of the di- 
rectors. Let your investigation be thorough 
and complete, and if, after full inquiry and de- 
liberation, you find, upon adequate proof, that 
any person has, within this district, commit- 
ted any offence of the character specified in 
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this statute, you will find a bill against him. 
The faithful execution of this law is of the 
utmost importance. The business of banking 
has, in a great measure, been withdrawn from 
the oversight and supervision of the local 
state authorities, and these duties have been 
committed to officers far removed from the com- 
munities which are most interested in the safe 
and prudent management of these institutions. 
It is, therefore, of great moment that the pro- 
visions of the law enacted for the protection of 
the stockholders and the public should be strict- 
ly enforced. 

It is not my habit to indulge in lengthy ad- 
dresses to grand juries, but I feel constrained 
to say, that offences of this character are alarm- 
ingly frequent in this country, and the omission 
to bring the offenders to 3ustiee is followed by 
the worst consequences. Vast interests are 
committed to the hands of officers of banks. 
They occupy places of trust and confidence, 
conferred upon them for their intelligence and 
supposed integrity. They are men of good so- 
cial standing, are raised, by their salaries, 
above want ; and are removed from many of 
the temptations which assail those in the ob- 
scurer and humbler walks of life. To fail 
to punish them when they deliberately vio- 
late their trusts and plunder those who have 
relied on their integrity, while, at the same 
time, the more ignorant and degraded offenders 
against law are visited with its penalties, 
shocks the moral sense, and is a bitter mockery 
of justice. It renders property insecure, en- 
courages fraud, and removes those wholesome 
checks which should guard and warn others 
from treading in the path of crime. The po- 
sition of the active officers of a bank, who are 
daily employed in conducting its affairs, is one 
of peculiar responsibility. They are not only 
entrusted with the property of the opulent, who 
are able to bear losses, and who have usually 
a potent voice in selecting these officers, but 
they control the interests of the small stock- 
holders, of widows and orphans, whose sole 
means of support are often the small savings 
of a life of industry and self-denial, carefully 
invested by those who have passed away, as a 
security against want, for friends who have 
shared their affections and been dependent on 
their care. No more delicate or sacred earth- 
ly trusts than these can be committed to men. 
And yet they are often shamefully violated, and 
the public and the victims are told that the high 
position of the culprits, their attractive and 
manly qualities, their past unblemished reputa-' 
tion, or their eminent piety, or all combined, 
are such, that those who have the earliest and 
freest access to the evidence of guilt do not 
desire their punishment, and cannot find it in 
their hearts to aid in bringing them to justice. 
If the moral sense of those most immediately 
interested in the management of these institu- 
tions is reduced to this sickly condition, it is 
quite time that a law was enacted declaring 
every officer, director, or stockholder of- a bank 
who has knowledge that a fraud has been com- 
mitted upon it, and fails to make immediate 
complaint to the officers of the law, an acces- 
sory after the fact, punishable by fine and im- 
prisonment. If the miserable vendor of coun- 
terfeit currency passes a spurious note at a 
bank, and is detected, he is at once handed over 
to the officers of the law. If the bolder robber 
seizes a package of bills from its counter or 
messenger, he is immediately arrested, if possi- 
ble, and brought to justice. Shall it be said 
that an officer of a bank, who commits, with 
coolness and deliberation, a long series of 
crimes, the smallest of which is more flagrant 
than counterfeiting or ordinary theft, may, 
when he can no longer pursue his guilty voca- 
tion with secrecy and success, assemble his 
partial friends, make his confession and apolo- 
gy, and then leisurely depart with none to hin- 
der or molest him? Are laws made only for 
the comparatively weak, ignorant, and help- 
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less? Is the whole force of society, operating 
through the expensive machinery of criminal 
justice, to be expended upon its obscure and 
worthless members, while the more conspicu- 
ous ones are screened from punishment and 
treated as mere victims of misfortune, entitled 
to sympathizing regrets and to every facility 
for concealment and flight? The practical an- 
swer which the community shall give to these 
questions, concerns every citizen. Courts and 
marshals and sheriffs are not omnipresent, and 
their efficiency in detecting and punishing crime 
must always, and in a great degree, depend 
upon the temper and conduct of the community 
whose laws they are appointed to execute. If 
those who are more immediately affected by 
unlawful acts, and who necessarily are the 
first to discover them, are to remain silent and 
connive at the escape of the perpetrators, it will 
soon be difficult to punish any except the friend- 
less. If high social position, or reputation for 
moral worth in the offender, is to shield him 
from prosecution, and release the members oi" 
the community from all obligation to uphold 
the enforcement of the law, courts of justice 
will soon be powerless to punish for any crime 
where a breach of trust is involved. For, only 
the respectable and the intelligent are hon- 
ored with great pecuniary trusts. It is to -such 
men that the vast and varied interests of cor- 
porations are committed, and to exempt them 
from all penalties for embezzlement, is to 
license the crime, without even the poor return 
of a revenue derived from those who practise 
it. It is to proclaim to the thousands of young 
men who are now employed in these institu- 
tions, that they can appropriate the money of 
others without fear of any worse consequences 
than the loss of their places, and perhaps a 
short voluntary exile from the state or country. 
So. demoralizing has the sentiment of the com- 
munity on this subject become, that offenders 
of the more respectable class begin to demand, 
as a right, exemption from punishment. Not 
long since, a man of education and prominence, 
notoriously guilty of repeated and extensive for- 
geries, while temporarily confined, or, rather, 
lodged in the jail in this county, had the ef- 
frontery to denounce every one of his victims 
who hesitated to unite -with him in suppressing 
the evidence of his guilt. He finally overcame 
all their scruples, and is now engaged in en- 
lightening other communities on their moral 
duties, and enjoying the patronage and favor 
of society. But mark the contrast. About the 
same time, in the same city, an obscure, unedu- 
cated day laborer forged a single small check, 
presented it at the bank, was detected, and was 
speedily consigned to the state prison at Weth- 
ersfield for a term of years. Nothing but a 
sense of duty has constrained me to state these 
humiliating facts, and, were they the only 
ones of the kind which have occurred in this 
community, I might still have remained silent. 
The punishment of men for crime is always a 
painful duty, but, to every right-minded person, 
one of the saddest features of this duty comes, 
when the heavy hand of the law must be laid 
on the outcasts of society who have grown up 
in vice and ignorance, whereby they have been 
deprived of many of those restraining motives, 
the power of which, persons of intelligence and 
social repute are supposed to feel. If we look 
at the palliating suggestions which are so often 
offered to excuse men of former good name 
who violate the law, we see upon what delusive 
notions they rest. When such men are guilty 
of embezzlement and forgery, it is often said 
that they did not intend to injure any one 
They appropriated the money, or simulated the 
signature, of another, with no design to ulti- 
mately defraud, but with the full purpose of re- 
storing the funds, or meeting the note when due. 
Their failure to- do so is attributed to the re- 
sult of unfortunate speculations, and the turpi- 
tude of their offences is softened down by the 
excuse that they were not animated by a pur-' 
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pose to injure others. This mode of reasoning 
would palliate nearly every crime against prop- 
erty. The burglar and the thief are not often 
prompted by malice or a desire to injure others. 
Their ruling motive is to supply themselves. 
They are willing that others should lose if they 
can gain. Those who embezzle with the hope 
to restore, or forge with intent to protect the 
paper, are willing that others should bear the 
risk of loss, and, if the worst comes, actual loss, 
provided they can enrich themselves. The es- 
sence of the crime, in both classes, consists in 
a lawless disregard of the rights of others, but 
it is greatly aggravated where the offence in- 
volves a breach of trust as well as a breach of 
law. I am justified in dwelling on this sub- 
ject, by the magnitude of the evil; for, mere 
money is lost to the rightful owner, and more 
families are ruined, by embezzlement and for- 
gery, than by all other forms of private rob- 
bery. These crimes plough the furrows of _ sor- 
row deep in the hearts of innocent relatives, 
and plant the seeds of misery which death alone 
can eradicate. When committed on a large 
scale, they are usually the work of men who 
occupy at the time places of responsibility 
and trust, and who are too often shielded from 
punishment by the leniency of the public or the 
connivance and partiality of friends. This evil 
is rapidly increasing in every direction where 
men are employed to handle the money of 
others, and we see the fruits of this indulgent 
public sentiment in the plunder of the revenue 
of the government, in the repeated sale of offi- 
cial connivance and favor, in crippled or broken 
corporations, in families reduced from affluence 
to poverty, in relatives plunged into grief and 
shame, and in the boldness and impunity with 
which pecuniary fraud is so often perpetrated. 
"With the increase of wealth, and especially 
with the eagerness of our people to speedily 
become rich, and their growing fondness for 
extravagance and display, this evil will rot 
away every security against commercial dis- 
honesty and infuse its poison through the whole 
frame of society, unless the community adopt a 
higher standard of judgment and action, in deal- 
ing with those who forfeit their integrity m 
places of trust. The man who takes the money 
of another by indictable fraud must be treat- 
ed the same as the one who takes it by force. 
The man who robs a bank from behind the 
counter must stand upon the same level with 
the one who does it in front. At all events, 
the fact that, by a false pretence of honesty, 
he has obtained the confidence of others only to 
betray them, should not entitle him to occupy 
higher and safer ground than ordinary offend- 
ers I am aware that there are deeper themes 
of inquiry which belong to this subject— the 
feverish and artificial state which has charac- 
terized the finances and the business of the 
country, engendering aversion to the slow pro- 
cesses of regular industry; and habits of specu- 
lation which border on gambling, and are as 
barren of substantial and permanent benefits 
as the practice of that vice; and the hot haste 
for riches, generating a moral atmosphere in 
which the solid virtues of moderation, sobriety 
and probitv often yield and melt away. But 
the discussion of these is no part of my judicial 
duty. ^ , 

You will retire to your room, gentlemen, and 
first dispose of the current business which the 
district-attorney may l<iy before you. You will 
then proceed to investigate the frauds upon the 
two banks to which I have referred, and sub- 
mit the result to the court. You will take all 
the time necessary to perform this work thor- 
oughly. The court will be kept open until your 
labors are completed. As I have already re- 
marked, if you ascertain that any of the crimes 
enumerated in the act to which I have called 
your attention have been committed within this 
district, and find out who the guilty parties are, 
you will present bills against them. Whether 
or not they have fled beyond the limits of this 
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district, or out of the country, TviH make no 
difference in your action. If you should find 
that any offender has compromised with those 
he has defrauded, this fact will not deter you 
from indicting him. Compounding crimes is not 
yet a bar to their prosecution. If any per- 
son refuses to testify to facts within his knowl- 
edge, or to produce books or papers within his 
reach, you will notify the court. If any one 
shall corruptly, or by threats, attempt to in- 
fluence or impede any witness in the discharge 
of his duty, and if it shall come to your knowl- 
edge, you will find a statute applicable to his 
case. Act March 2, 1831 (4 Stat. 488, § 2). 
The district-attorney will provide you with a 
copy of the acts, and the marshal will furnish 
you with a room, and such conveniences as you 
may require. 
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CHARGE TO GRAND JURY. 
. [6 Blatchf. 555.] * 
Circuit Court, S. D. New York. May 10, 1869. 
Frauds on the Revenue. 

1. Description of the manner in -which frauds on the 
revenue are perpetrated, in obtaining from the gov- 
ernment the payment of moneys on drawbacks, on the 
exportation of goods which have paid internal revenue 
taxes. 

2. Frauds in the warehouse department, commented 
upon. 

3. The subject of giving and taking gratuities for 
the performance of official duties, referred to. 

4. The duties of a grand jury, enforced. 

BENEDICT, District Judge (charging grand 
jury). It is proper for me, on this occasion, to 
explain to you the nature of the duty you are 
called upon to perform, to show you the Im- 
portance, at the present time, of a careful and 
conscientious discharge of that duty, and to 
direct your attention to some provisions of law 
and some questions of fact which you will be 
required to consider. The character of the 
dutv devolving on a grand jury in a court of 
the'United States, many of you doubtless un- 
derstand. It is that of declaring what persons 
shall be held to answer in court for violation* 
of the laws of the United States. Your serv- 
ices are made necessary by reason of that pro« 
vision of the federal constitution which de- 
clares, that no person shall be held to answer 
for a capital or otherwise infamous crime, un- 
less on a presentment or indictment of a grand 
jury. This provision, while it affords citizens 
protection against arbitrary power, carries with 
it a great responsibility; for, under this pro- 
vision, it rests with the people, as represented 
by a grand jury, drawn from the mass of 
citizens by lot, to say who shall and who shall 
not be accused of crime in the courts of the 
United States. You, therefore, represent the 
important community dwelling in the Southern 
district of New York, and, in behalf of that 
eommunitv, you are called on to say what laws 
of the United States have been disobeyed with- 
in the district; to inquire as to what frauds 
upon the revenue of the United States have 
been committed therein; to ascertain what vio- 
lations of the laws of the United States which 
provide for the currency, which protect the post 
office, which guard the soldier and the sailoi 
from imposition, which forbid smuggling, which, 
punish bribery, perjury or conspiracy to de- 
fraud the government, have been committed; 
to say whether any and what officers of the 
United States, having sworn to execute and 
enforce the laws of the United States, have 
themselves assisted or connived at the evasion 
of them. The importance of this duty, which 

i (Reported by Hon. Samuel Blalchford, District 
Judge, and here reprinted by permission.] 
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is obvious from a statement of it, will be more 
fully appreciated, if you consider the circum- 
stances under which, it is now to be discharged. 

The war, which decided the question whether 
a government framed like ours had the ability 
to quell by force of arms a great rebellion, 
raised another question, which is now in pro- 
cess of solution, namely, whether such a gov* 
ernment can surely provide for the payment 
of the interest upon a great debt. The inter- 
est upon the public debt must be obtained by 
taxation, and this taxation, under the most 
favorable circumstances, must be heavy. It 
will become odious and intolerable, if it is to 
be borne by the honest and well-disposed class- 
es alone, and avoided by those willing to grow 
rich at the expense of their fellow citizens, 
through fraudulent evasions of the law. This 
latter class, numerous and powerful, both so- 
cially and politically, has, from the beginning, 
confronted the government in its effort to col- 
lect the revenue. At first, the government at- 
tempted to compel their obedience by seizure 
of their property, and large quantities of mer- 
chandise detected in the act of escaping taxa- 
tion were forfeited and sold. But the attempt 
was a failure, the frauds increased both in 
number and in magnitude, and the government 
was compelled to turn to its last resort— the 
criminal jurisdiction of its courts. It Is now, 
therefore, here and e'sewhere engaged in the 
effort, to check these frauds by means of crim- 
inal prosecutions— the indictment, trial, con- 
viction and imprisonment of defrauders of the 
revenue. Inasmuch, then, as no man can tie 
tried until accused by a grand jury, the gov- 
ernment and the community, of which the gov- 
ernment is but the representative, now turns 
to the grand juries of the land, and asks the 
indictment of every man, whether high or low, 
rich or poor, who is found to be engaged in 
fraudulent evasions of legal taxes. Time would 
fail me to describe to you the various forms 
which these frauds assume, but it is my duty 
to put you in possession of what I have under- 
stood to be the facts in regard to some trans- 
actions which must come before you, and to 
allude in general terms to others which your 
own inquiries will expose. 

I begin with what have been designated the 
drawback cases. These cases have been the 
subject of examination in the adjoining dis- 
trict, and are transferred to this district be- 
cause most of the transactions took place nere. 
They are frauds perpetrated under cover of tiie 
provisions of a law which enables a person who 
has paid taxes upon manufactures which he 
afterwards exports, to receive back the taxes 
he has paid, upon proving the actual exporta- 
tion of the goods. To obtain this drawback, a 
set of papers is necessary in every case, con- 
sisting first of an internal revenue collector's 
certificate, that the tax on the goods has been 
paid; second, a certificate of the collector of 
customs, that such goods appear on a ship's 
manifest, on file in the custom-house, as actu- 
ally exported; third, an affidavit by the ship- 
per as to the identity of the goods upon the- 
manifest and the goods upon the tax receipt; 
fourth, a certificate of an internal revenue col- 
lector, that a proper bond to secure the gov- 
ernment against any relanding of the goods has 
been filed with him. These papers must be 
certified to at the custom-house and then go 
to the department at Washington, to be ex- 
amined, there. If found correct, a check for 
the amount of tax, drawn to the order of the 
shipper, upon the treasury, is returned. Nu- 
merous sets of such papers, representing sums 
of from $300 to $7,000 each, all false, no such 
goods having been exported, there being no 
such shipper and no such manifest on file, the 
bonds being fraudulent, the signatures for- 
geries, and'the affidavits perjuries, have, with- 
in a space of six months' time, passed through 
the custom-house here and been certified, have 
then passed through the department at Wash- 



ington ' and been there approved, and corre- 
sponding checks have been drawn and paid, 
every one, or nearly every one, upon a forged 
endorsement, until the total probably exceeds . 
the sum of $700,000. The fraud which I am 
thus enabled to describe, because it has already 
been the subject of examination in the adjoin- 
ing district, is not disputed, and the money is 
gone. It will be your duty to say who shall be 
accused before this court as criminally respon- 
sible for the transaction. Some of the parties 
supposed to have been engaged in this affair 
are already under bail. One has been brought 
from Florida, for the arm of the government 
is long. Others have escaped beyond the seas. 
It will be your duty, however, to indict all 
who appear to have been connected in the de- 
sign, whether present or absent. In your ex- 
amination of this case, you will have occasion 
to see with what looseness the public business 
is sometimes conducted, for it will appear that 
great numbers of bonds required by law have 
been accepted as good, without any identifica- 
tion of signatures or of persons, and without 
any inquiry as to the sufficiency or even exist- 
ence of the sureties, the greater part being, in 
fact, executed in fictitious names or by per- 
sons entirely worthless. It will also appear 
that the genuine seal of an internal revenue 
collector can constantly appear upon certifi- 
cates now claimed to be forged, and that part 
of the files of the collector's office, being bonds 
required by law, can be removed and taken to 
a neighboring city, by persons having no con- 
nection whatever with the government, there 
be dealt with as unknown parties may desire, 
and then be returned without objection or re- 
mark. I have explained the features of this 
case to you fully, because you will be called on 
to act in regard to it, and not because it is to 
any very great extent exceptional. 
, If you extend your inquiries into other de- 
partments of the custom-house, you will find 
that similar frauds have been there committed 
You will find that, in the warehouse depart- 
ment, it has been possible for certain parties to 
withdraw dutiable goods without payment of 
any duty, until the loss from a single ware- 
house has equaled $400,000, according to the 
estimate of an official. The parties who com- 
mitted this fraud walk the streets to-day, well 
known, but unprosecuted and unpunished, un- 
less the repayment of a part of their greal 
gains is to be called punishment. Nor is the 
case to which I am now alluding, and which 
you will find fully disclosed upon the files of 
this court, the only one of this class which 
has occurred, and with a similar result, if 1 
am correctly informed. You may think proper 
to inquire into them all. Frauds like these, 
are, of course, not to be accomplished without 
the connivance on the part of officials; and 
you will have occasion, no doubt, to consider 
what persons shall be accused before this court, 
for giving or accepting bribes. 

There is also an abuse at the custom-house, 
proper to be spoken of in this connection, 
which, I notice by the public prints, is now at- • 
tracting some attention, and of the evil effects 
of which Hhe drawback cases will give you 
painful proof. I refer to the custom of giving 
and taking gratuities for the performance of 
official duties. Strengthen the hands of the 
collector, gentlemen, in any effort to stop this 
steady flow. The law lies at your hands, and 
it reads thus (Act March 3, 1863, § 4; 12 Stat. 
739): "If any officer of the revenue * * * 
shall knowingly accept, from any person en- 
gaged in the importation of goods, wares or 
merchandise into the United States, or .inter- 
ested, as principal, clerk, or agent, in any such 
importation, or in the entry of any goods, wares 
or merchandise, any fee, gratuity or emolu- 
ment whatsoever, such officer shall, on convic- 
tion thereof, be removed from office and shall 
be fined in any sum not exceeding five thou- 
sand dollars, or be imprisoned not exceeding 
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two years, at the discretion of the court." The 
6th section of the same act is as follows: "If 
any person who shall be engaged in the im- 
portation of goods, wares or merchandise into 
the United States, or who shall be interested, 
as principal, clerk, or agent, in the entry of any 
goods, wares or merchandise, shall at any time 
make, or offer to make, to any officer of the 
revenue, any gratuity or present of any money 
or other thing of value, such person shall, on 
conviction thereof, be fined in any sum not ex- 
ceeding five thousand dollars, or be imprisoned 
not exceeding two years, at the discretion ot 
the court." 

The market price of whiskey is still less than 
the first cost of manufacture, with the taxes 
added. From the tobacco trade honest dealers 
are fast being driven out. Much of the income 
tax goes uncollected. The fraudulent bond- 
maker still plies his busy trade. Men known to 
have grown rich by illegal means have escaped 
even the accusation of fraud, and flaunt their 
wealth before the public eye. Honest officials 
have been compelled to leave the service for 
want of due support in the performance of 
their duty, while other officers of the revenue 
who have remained and dared to endeavor to 
protect the government have found the very 
government they sought to serve turned against 
them and used with effect to accomplish their 
destruction and disgrace. In view of a de- 
moralization such as these facts disclose, do 
you wonder that some men query whether the 
proper enforcement of revenue laws is possible 
for such a government as ours, with such a civil 
service as it has hitherto had? These remarks 
will have failed of their intended effect, if they 
have not served to deepen your sense of the 
responsibility which rests upon you, and to 
strengthen your determination to discharge 
yourselves of that responsibility in such a 
manner as to satisfy the proper demands of 
the community in which you live. To enable 
you to do this, great powers are given you. 
No matter within the jurisdiction of the court 
is exempt from your scrutiny. No man, of 
whatever degree, can refuse to obey your sum- 
mons or decline to answer your proper inter- 
rogatories. No compromise of a department 
can have effect to stay your hand. Within 
your extended sphere you are supreme. Use, 
then, these great powers freely, examine dili- 
gently and inquire widely, but accuse with all 
due care, mindful always, that the mere ex- 
amination of a transaction in open court, is 
often of great public benefit, but, also, mindful 
that such an examination is often, of itself, a 
great punishment. It is not your province to 
try the cases which you may consider. That 
duty devolves upon the petit jury and the 
court; but you are diligently to inquire and 
true presentment make of every offence aris- 
ing under the laws of the United States which 
shall be made to appear by reasonable prima 
facie proof. This duty I charge you to per- 
form, and if to its performance you shall bring 
that patience, that intelligence and that good 
• courage which the occasion demands, you will 
render an important service to -your fellow- 
citizens as well as to the government which 
protects you and under which it is your good 
fortune to live. 



Case No. 18,248. 

CHARGE TO GRAND JURY. 

[Chase, 263.] i 

Circuit Court, D. West Virginia. Aug., 1868. 

Authority and Duty of Grand Juries— Examina- 
tion of Public Officers. 

[A grand jury of the United States should not be 
satisfied by acting upon such cases only as may be 

1 [Reprinted by permission.] 



brought before them by the district attorney. They 
have authority, and it is their duty, to summon be- 
fore them officers of the government, and others who, 
they have reason to believe, possess information prop- 
er for their action. Officers connected with the collec- 
tion of internal revenue — collectors and assessors, and 
their subordinates— may with special propriety be thus- 
examined.] 

CHASE, Circuit Justice (charging grand ju- 
ry). You have been selected among your fellowr 
citizens for your intelligence, your impartiality, 
and your integrity, to inquire concerning of- 
fenses against the United States within the 
district of West Virginia. Your general duties 
are sufficiently defined by your oath, which 
binds you under the most solemn obligations to 
present no one from envy, hatred, or ill-will, 
and to leave no one unrepresented from fear, 
favor, and affection. The same oath binds you 
to diligent inquiry as well as true present- 
ment. 

You will not acquit yourselves of these obli- 
gations by slight or careless investigation. 
You must not be satisfied by acting upon such 
cases only as may be brought before you by 
the district attorney, or by members of your 
body to whom knowledge of particular offenses 
may have come. Your authority and your du- 
ty go much further. You may, and you should, 
summon before you officers of the government, 
and others whom you may have reason to be- 
lieve possess information proper for your ac- 
tion, and examine them fully. Officers con- 
nected with the collection of internal revenue — 
collectors and assessors and their subordinates 
— may with special propriety be thus examined. 

In respect to the mode and extent of your 
inquiries, your own good sense will be your best 
guide. The district attorney will always be 
ready to aid you with information on matters 
of law; and the court also will take pleasure in 
responding to any inquiries you may see fit to 
make. 

There are three subjects, and, so far as we are 
at present advised, only three subjects, to- 
which it is necessary to direct your particular 
attention. 

The first of these is the faithful execution of 
the internal revenue laws. The war in which 
the nation has been recently engaged for the 
preservation of the national union and govern- 
ment endangered by rebellion, made the con- 
tracting of a large debt inevitable. This debt 
is the price of our national existence, and binds 
irrevocably the good faith of the people. Its- 
inviolable obligation has been recognized by a 
solemn act of the nation in adopting the four- 
teenth amendment of the constitution of the- 
United States, which "declares that "the validi- 
ty of the public debt of the United States, au- 
thorized by law, including debts incurred for 
the payment of bounties for services in sup- 
pressing insurrection or rebellion shall not be- 
questioned." There are differences of opinion 
as to the mode of payment required by the con- 
tracts of the American people made through 
their government, but nobody questions open- 
ly, if anybody questions at all, that the debt 
contracted must be paid, and paid in perfect 
good faith. The law of the amendment that the- 
validity of the national debt shall not be ques- 
tioned, was already written upon the hearts of 
the people "before they made it part of the 
constitution. To provide for the reduction and 
final payment of this debt and for the annual 
expenses of the government, taxes are neces- 
sarily imposed. In other words, the equal 
proportion to be contributed by each citizen 
is ascertained by law. He who withholds his 
just proportion deprives the rest of the people 
of exactly the amount withheld. His fraud 
operates as theft. 

The sum total necessary to meet the obliga- 
tions of the nation must be raised. Fraud upon, 
the revenue does not reduce that sum, it mere- 
ly shifts the burdens evaded by the fraudu- 
lent upon others who pay their full proportion 
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besides. All honest men, therefore, have & 
common cause against the dishonest. 

You, gentlemen, represent the honest men, 
and it is your duty to see that no defrauder of 
the revenue who can be brought to justice es- 
capes merited punishment. The higher in of- 
fice and the higher in social position the delin- 
quent may be, the more unremitting and search- 
ing should be your diligence in inquiry and 
presentment. 

Some of the observations just made might be 
properly enough repeated upon the nest topic 
to which I must invite your attention. I re- 
fer to counterfeiting. It is to be regretted 
that the currency of the country now consists 
wholly, or almost wholly, of paper; but it is 
not the less important on that account that the 
people should be protected as far as possible 
against counterfeiting. "Whatever the curren- 
cy of the country may be, payments must be 
made in it, and exchanges effected through it. 
It is practically the common measure of values. 
Whoever imposes a counterfeit dollar on .the 
public, robs successively all who take it in pay- 
ment. Counterfeiting is continuous robbery, 
and it robs chiefly those who are least able 
to bear the loss. Occasionally men are defraud- 
ed by counterfeit money in large transactions, 
but the principal sufferers are laboring men, 
whom it is the peculiar duty of government to 
protect from wrong. You will be vigilant, gen- 
tlemen, in your investigations concerning this 
class of crimes. 

What remains to be said concerns offenses 
against the post-office laws. Under our be- 
nignant system of government, the means of 
cheap and frequent intercourse between the 
most distant parts of the republic are provided; 
relatives and friends separated by the breadth 
of the continent correspond freely with each 
other. Correspondence is nearly as cheap as 
talk. And not only do the mails convey mes- 
sages of affection, science, and business, but 
they are also the agents of immense pecuniary 
transactions, by remittances of -bills of ex- 
change and small government money .orders. 
You see at once how important it is that the 
laws which regulate - this vast interchange 
should be faithfully executed, and we are confi- 
dent that nothing more" is needed to insure 
your best endeavors to detect and bring to jus- 
tice all those whose crimes and offenses de- 
prive the people of the great benefits which 
those laws are intended to secure. 

There seems to be no necessity at this time 
for further observations from the court. You 
will retire to your room, gentlemen, carrying 
with you, we doubt not, in your retirement, a 
profound sense of the serious obligations you 
have taken upon yourselves, to your country 
and to your God. 



Case No. 18,349. 

CHARGE TO GRAND JURY. 

[1 Curt. 509; 2 Liv. Law Mag. 427.] 

Circuit Court, D. Rhode Island. Nov. 15, 1853. 

Seamen — Flogging— Act Abolishing — Shipping 

— Vessels of Commerce— Constitutional 

Law — Whale Fisheries. 

[1. Whale Ashing Is a branch of the commerce of the 
United States, and is therefore under the exclusive 
control of congress by virtue of its constitutional 
right to regulate commerce.] 

[2. Congress, by act of September 28, 1850 (9 Stat. 
51?), in a clause thereof enacted: "Provided that 
flogging in the navy, and on board vessels, of com- 
merce, be, and the same hereby is, abolished." Held, 
that "vessels of commerce" include vessels engaged in 
whale and other fisheries.] * 

[3. "Flogging," as practiced in the navy and mer- 
chant marine, has acquired a certain recognized mean- 
ing, viz., punishment by stripes inflicted by a cat o' 
*nlne tails or other instrument capable of inflicting the 
same kind of punishment. Therefore the abolition 
"of flogging" does not prohibit cdrporal punishment 



of a different kind administered by officers of vessels 
to compel obedience to lawful commands or to pre- 
serve the discipline and good order of the ship.] 

Extract from the charge of Mr. Justice CUR- 
TIS to the grand jury, concerning the law of 
corporal punishment in the merchant service. 

CURTIS, Circuit Justice (charging grand 
jury). The regulation of the rights and duties 
of merchant seamen is an important subject of 
the criminal laws of the United States. The 
power to regulate commerce with foreign na- 
tions, and among the general states, conferred 
by the constitution* on congress, includes the 
power to prescribe rules for the government of 
persons engaged in such commerce. And from 
a very early period in the history of the gov- 
ernment, congress has passed criminal laws 
on this subject. One of those laws, which, 
more frequently perhaps than any other crim- 
inal law, comes under the notice of the courts 
of the United States, is an act passed on the 
third day of March, 1835 [4 Stat 775], which 
is in the following words: "If any master or 
other officer of any American ship or vessel, 
on the high seas, or on any other waters with- 
in the admiralty and maritime jurisdiction of 
the United States : shall, from malice, . hatred, 
or revenge, and without justifiable cause, beat, 
wound, or imprison any one or more of the 
crew of such ship or vessel, or withhold from 
them suitable food and nourishment, or inflict 
upon them any cruel or unusual punishment, 
every such person, so offending, shall, on con» 
viction thereof, be punished by fine, not exceed- 
ing one thousand dollars, or by imprisonment, 
not exceeding five years, or by both, according 
to the- nature and aggravation of the offence." 
By a series of adjudications, and by frequent 
practice, this law has acquired a settled mean- 
ing. And I should not deem it necessary to 
give you any special instructions concerning it, 
if more recent legislation by congress had not 
given rise to graye doubts and difficulties con- 
cerning its present effect. To convey to your 
minds what these doubts and difficulties are, 
and to supply a solution of them, it is neces,- 
sary for me to begin by explaining what is the 
effect of this act standing by itself. 

You will observe, then, that three things are 
required to constitute an offence under this law: 
(1) That the master, or other officer of a ves- 
sel of the United States, should beat, wound, 
or imprison one of the crew, or withhold from 
him suitable food and nourishment, or inflict on 
him some cruel or unusual punishment. (2) 
That either of these should be done • without 
justifiable cause. (3) That the motive of such 
act of the master or officer should be malice, 
hatred, or revenge. 

At the time this law was enacted, the master 
of an American vessel was intrusted by the 
law with the power to inflict punishment on 
the crew, and to use force to compel obedience 
to his lawful commands; and .to preserve the 
discipline and good order of the ship. This 
law, the terms of which I have repeated to you, 
was not intended to restrain the proper exer- 
cise of that authority, but merely to prevent its 
abuse. And, therefore, it requires the govern- 
ment to prove, not only that punishment was 
inflicted, but that it was without justifiable 
cause. That is, that there was no offence- call- 
ing for punishment, or no occasion to use force, 
or that the force used, or the punishment in- 
flicted, was immoderate and disproportioned 
to the offence. And it also required that the 
act should be the product, not of mistake or 
erroneous judgment, but of malice; that is, of 
an evil intention. In other words, that it? 
should be an intentional departure from a 
known duty. Under this law, therefore, when 
it had been proved that the master had inflicted 
corporal punishment on one of the crew, inas- 
much as in some circumstances he had .the 
right so to punish, the government was obliged 
to show, not only that the circumstances of the 
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particular case were such that the right did not 
exist, but that they were such that the master 
must he taken to have known that it did not 
exist, and acted in disregard of what he knew 
to he his duty. 

In September, 1850 (9 Stat. 515), there was 
inserted in an appropriate bill, passed by con- 
gress, this clause: "Provided that flogging in 
the navy, and on board vessels of commerce, 
be, and the same hereby is, abolished, from and 
after the passage of this act." It is to be re- 
gretted that what we are bound to presume 
were the necessities of the case, did not permit 
congress, in dealing with a subject of so much 
practical importance, to be more explicit in de- 
claring its intention; and that, consequently, 
the powers and rights of masters and seamen, 
engaged in the merchant service, are involved 
in doubts which can be finally removed only by 
further legislation, or at the expense of much 
time and money, and no small suffering by 
many persons. To remove' some of those 
doubts, so far as may be in my power, by an 
exposition of what I deem to be the legal effect 
of this clause, is my present purpose. In the 
first place, then, what is meant by the words 
"vessels of commerce." So far as I am aware, 
these words are here used for the first time to 
describe a class of vessels. The phrases found 
in other laws are, "any American ship or ves- 
sel," "any vessel belonging in whole or in part 
to any citizens or citizen of the United States," 
or other equivalent terms. And the argument 
which may be derived from this departure from 
the use of these usual words is, that if congress 
had intended to embrace every vessel belonging 
to a citizen or citizens of the United States, or 
every American vessel, the act would have said 
so; and that, instead of doing so, it restricts 
the operation of the law to one kind of vessels 
only, that is to say, vessels of commerce; and 
that vessels employed only in the fisheries, are 
not vessels of commerce; that they are recog- 
nized by the legislation of congress as engaged 
in a distinct business, viz. in the capture of 
whales and the taking of fish, and are under 
restrictions and requirements, and are entitled 
to privileges, which are not attached to other 
vessels, whose business it is to carry on the 
intercourse and traffic of the commercial world. 
It must be admitted that this argument is 
entitled to no small weight; and I believe the 
opinion that vessels engaged in the fisheries 
are not within this law, is entertained by some, 
though I do not know that it has been yet an- 
nounced in any judicial decision. The great and 
increasing number of persons employed on 
board vessels engaged in the whale fishery, the 
length of many of their voyages, the large pro- 
portion of green hands, unaccustomed to the 
necessary subordination of the , service, its fre- 
quent emergencies, and great hazards, the 
terms of the contract, by which all participate 
in the disappointments as well as the successes 
of the voyage, and in some places, there is 
too much reason to believe, the unfair practices 
which have been used to obtain men, — all com- 
bine to render it extremely important that the 
lawful powers of the master to inflict punish- 
ment on the crew of such a vessel, should be 
clearly defined. I believe it is within the ex- 
perience of all who are accustomed to admin- 
ister the criminal laws of the United States, in 
the districts constituting this circuit, from 
whence mainly, this fishery is prosecuted, that 
there is no class of vessels, in respect to which 
it is so necessary that the relative rights and 
duties of officers and seamen should be settled 
and known; or in respect to which doubts up- 
. on important points would work so much mis- 
chief. I have therefore given to this question 
the consideration which it demands, and my 
opinion is, that by this law it was intended by 
congress to embrace vessels engaged in the 
whale and other fisheries, under the words 
•'vessels of commerce;" and I will state brief- 
ly, the reasons which have brought me to this 
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conclusion. In the first place, I do not perceive 
any sufficient reasons why masters of fishing 
vessels should continue to possess the power to 
inflict the punishment of flogging, when it is 
taken away from all others. If, as we are 
bound to presume, there was a mischief to be 
remedied, I cannot find any firm ground upon 
which it can be asserted, that fishing vessels 
were not within that mischief. There are dif- 
ferences, undoubtedly, between the ordinary 
merchant service and the persons engaged in 
it, and the fisheries and those who carry them 
on. But if those differences are such as to ren- 
der this power more necessary in whaling than 
in merchant voyages, they clearly render its ex- 
istence less necessary in the other fisheries, in 
which, from the character of those employed, 
and the nature and terms of their enterprises, 
an occasion to inflict such punishment is, happi- 
ly, extremely rare. And if we consider the 
purpose of the law to have been, to abolish this 
mode of punishment, because of its effects upon 
those subjected to it, those engaged in the fish- 
eries, so far as I can see, have an equal claim 
to be protected from these effects. And, there- 
fore, if the words, "vessels of commerce," can 
be fairly interpreted so as to include vessels en- 
gaged in the whale and other fisheries, I feel 
it to be my duty so to interpret them. 

From a very early period in the history of the 
government, congress has regulated the ves- 
sels and the persons employed in the fisheries. 
Their national importance was well understood 
when the constitution was adopted. Their 
rights and privileges had formed a prominent 
subject of the negotiations for peace with 
Great Britain, and hold an important place 
in the treaty of 1783 [8 Stat. 80]. And they 
have at all times been treated as a subject of 
legislation within the constitutional powers of 
congress. Yet there is no clause of the consti- 
tution, conferring that power on congress, ex- 
cept this: Congress shall have power "to reg- 
ulate commerce with foreign nations, and 
among the several states." It is clear, then, 
that unless the fisheries were a branch of the 
commerce of the United States, congress would 
not have power to regulate them; a power 
which, so far as I know, has never been ques- 
tioned, and certainly has been exercised so long, 
and in so many forms, that it must now be 
deemed to be beyond dispute. Nor does there 
seem to be any real difficulty in considering the 
fisheries as one branch of commerce. It has 
been said, by high authority, that the term 
commerce, though it includes traffic, is not 
limited to the buying and selling of com- 
modities. It includes also intercourse; and 
therefore, a vessel which merely transports pas- 
sengers from one country to another, is engag- 
ed in commerce, and is under the regulating 
power of congress. So it includes the mere 
transportation of commodities; and a vessel 
which carries commodities for hire, though the 
master or owners neither buy nor sell any 
thing, is engaged in commerce. Now, though 
whaleships are engaged in capturing whales, 
and in manufacturing their oil, they are also 
engaged intransporting that commodity across 
the ocean, for sale on its arrival here. They 
not only transport from without the United 
States, one of the commodities of commerce, 
but that commodity is brought into the United 
States, and is sold for the account of those em- 
ployed in the voyage and owning the vessel. 
In 'the strictest sense, therefore, such vessels 
are engaged in commerce, and may be called, 
though it is in legislation a new phrase, vessels 
of commerce. In this sense, I consider con- 
gress used the words; intending to embrace in 
them all vessels within the commercial power 
of congress. 

The next inquiry is, what is meant by the 
word "flogging?" It is applied to the navy and 
to vessels of commerce. The words are "flog- 
ging in the navy and in vessels" of commerce.' 
They plainly refer to, and are intended to identi- 
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fy, some one known mode of punishment there- 
tofore lawfully practised, and which -was there- 
after to be prohibited. - And inasmuch as it is 
the duty of the court to construe the statute, 
and inform the jury what it means, when it 
speaks of the punishment of flogging, I must be 
able to find, somewhere in the law, written or 
unwritten, a definition of the punishment of 
flogging, theretofore lawful and by this law 
prohibited. Otherwise it would be wholly out 
of my power to give any interpretation to these 
words. Now, the punishment of flogging in 
the navy was a known and lawful mode of pun- 
ishment, when this law was enacted. The in- 
strument by which it was inflicted, and the 
number of blows which could be ordered with- 
out a court-martial, are described in the rules 
and articles for the government of the navy, 
enacted by congress. It may be added, that it 
was the only lawful mode of inflicting corporal 
chastisement recognized by those rules and 
articles. It was corporal punishment, by 
stripes, with what is called in the articles, a 
cat o' nine tails. This is the only mode of pun- 
ishment prohibited in terms by the law of 
1850. But it must be taken to have prohibited 
it, not in this precise form only, but in sub- 
stance and effect. Its prohibition is directed 
not against a particular form of punishment 
merely, but against any punishment which in 
substance and effect is the same as that men- 
tioned. The form of the instrument may be 
varied, while substantially the same effects are 
produced. And here, I think, the prohibition 
stops. I see no safe ground upon which it 
can be carried further- The law does not 
abolish all corporal punishment. It is plainly 
restricted to one particular mode of inflicting 
corporal punishment, described in this law, as 
the punishment of flogging in the navy and in 
vessels of commerce, and defined in the act of 
congress for the government of the navy. And 
consequently, whenever a case arises, in which 
corporal punishment has been inflicted, the first 
inquiry must be, was it the punishment of flog- 
ging within the meaning of this law? in other 
words, was it, in substance and effect, punish- 
ment by stripes inflicted with a cat o'«nine tails, 
or other instrument capable of inflicting the 
same kind of punishment? _If not, the case is 
to be determined irrespective of this law.. I 
am fully aware of the distressing uncertainty 
in which this subject is thus left. But it is 
an uncertainty which can be removed only by 
legislation. Having put upon the law the 
only interpretation which its language seems 
to me to admit of, if it is found to have left 
open much debatable ground, in a matter where 
plain and clear rules are especially necessary, 
it belongs to the power which makes, and not 
to that which administers the law, to prescribe 
these rules. One practical effect of this un- 
certainty is worthy of your especial notice, as 
it bears on the performance of your duties. I 
have already informed you that, in proceeding 
against a master under the law of 1S35. the 
government must not only prove a beating or 
wounding, but want of justifiable cause, and 
malice. Now, if a case should arise, and cer- 
tainly such cases are likely to arise, in which 
the beating was, in your judgment, in substance 
and effect the punishment of flogging, then 
you must find there was not justifiable cause, 
however atrocious the conduct of the seaman 
may have been; while, at the same time, you 
may be of opinion, that the master honestly 
thought it was not the punishment of flogging, 
but some other corporal punishment within his 
lawful power to inflict, and so did not act in 
disregard of a known duty, and therefore did 
not commit the offence described in the stat- 
ute. 

Before I leave this subject, I think it proper 
to call your attention to an important distinc- 
tion, between punishment and the use of force 
to compel obedience to a lawful order. The 
necessities of the service require of the crew 



prompt obedience to the orders of the mas- 
ter, or other commanding officer. These ne- 
cessities are such, that it is often inconsistent 
with the general safety to permit delay or hesi- 
tation. In all such cases, the master, or other 
officer in command has the right to compel 
obedience by the use of the necessary force. 
He also has the right, and it is his duty, to in- 
terpose to quell all affrays between the officers 
and men, and especially all forcible resistance 
to his lawful commands. And he may and 
should use that degree of force in doing so, 
which the occasion renders apparently neces- 
sary. I say apparently necessary, because all 
that can reasonably be required of the master 
so interposing is, that he should act with as 
much coolness and judgment as are ordinarily 
possessed by masters of vessels, and should 
honestly endeavor to do his duty. Such occa- 
sions do not permit the degree of force neces- 
sary to be used, to be very exactly measured, or 
the necessity itself to be estimated with the 
same precision which those judging after the 
event, with time for deliberation, and a more 
full knowledge of the facts, might find possible. 
This law, abolishing the punishment of flog- 
ging, does not affect either of these last men- 
tioned powers of the master. They exist now, 
and are to be governed by the same rules as 
before that law was passed. 

I have only to add, in conclusion, on this topic, 
that the act of 1850 is not a penal law. It 
may, as I have explained to you, have an im- 
portant effect upon the questions of justifiable 
cause and malice, on the trial of indictments 
under the act of 1835, and also in civil suits 
for damages; but it describes no offence, and 
enacts no penalty; and therefore is not one of 
the criminal laws of the United States, and no 
indictment can be framed upon it. 
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CHARGE TO GRAND TORY. 

[2 Curt. 637.] 

Circuit Court, D. Massachusetts. June 7, 1854. 

Obstructing Process — Federal and State Laws 
— Principal and Accessor?. 

[1. The criminal laws of the United States are to be 
enforced by the federal judiciary, including grand 
juries summoned by the federal courts, without any 
regard to the criminal laws of the state in which the 
court is sitting, or the nature of the crime under the 
state laws.] 

[2. The act of April 30. 1790 a Stat. 112), making it 
a misdemeanor to willfully obstruct, resist, or oppose 
an officer of the United States in serving or executing 
any process or warrant, embraces every legal process 
whatsoever, whether issued by a court in session or 
by a judge or magistrate, or commissioner acting in 
the due administration of any law of the United 
States.] 

[3. To constitute the offense of obstructing the serv- 
ice of process under this statute, it is not necessary 
that the accused shall have used or even threatened 
active violence. Any obstruction to the free action of 
the officer or his lawful assistants, willfully placed in 
his or their w£y, is sufficient. If a multitude of per- 
sons should assemble, even in a public highway, with 
the design to stand together and thus prevent the offi- 
cer from passing freely along the way in the execu- 
tion of his precept, and he should thus be hindered or 
obstructed, this would, of itself, and without any ac- 
tive violence, be an obstruction, within the meaning 
of the law.] 

[4. In cases of misdemeanor, not only those who are 
present, participating in the act, but those who. 
though absent when the offense was committed, did 
procure, counsel, command, or abet others to commit 
it, are indictable as principals.] 

[5. Language addressed to persons who Immediately 
afterwards commit an offense, if actually intended by 
the speaker to incite those addressed to commit it, 
and adapted thus to incite them, is such a counseling 
or advising to the crime as the law contemplates, and 
the person so inciting is liable to indictment as a 
principal.] 
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CURTIS, Circuit Justice (charging grand 
jury). The preceding part of the charge re- 
lated to certain offences under the acts of con- 
gress against the slave-trade; the court being 
informed by the district-attorney that a com- 
plaint on that subject was to be laid before the 
grand-jury. The court was also informed by 
that officer that it was his intention to lay be- 
fore the grand-jury, which had then been sum- 
moned for the May term, recent occurrences 
which had resulted in an attack made on the 
marshal of the United States, for this district, 
while holding in his custody an alleged fugi- 
tive from service, and the homicide of one of 
the assistants of the marshal. In reference to 
these occurrences, the following part of the 
charge was given. No indictment growing out 
of them was returned at the May term. When 
the grand-jury for the next term, (October, 
1854,) had been summoned and impanelled, the 
district-attorney again informed the court that 
it was his intention to lay these occurrences be 
fore them. And, after giving them instruc- 
tions on other subjects, the court informed tlie 
jury that its views concerning the law of the 
United States against the obstruction of legal 
process, having theretofore been fully express- 
ed; and the district-attorney, who was their 
legal adviser, having, as the court understood. 
a copy of those remarks, it was not deemed 
needful to say any thing further on the sub- 
ject; but that if the jury should desire any in- 
struction concerning any point of law which 
might arise in the course of their duties, such 
instruction would be given, at any time, on 
their application. Indictments for misdemean- 
ors in obstructing legal process, wei-e returned 
by the grand-jury. The disposition thereof will 
appear, by reference to the case of U. S. v. 
Stowell [Case No. 16,409]. 

There is another criminal law of the United 
States to which I must call your attention, and 
give you in charge. It was enacted on the 30th 
of April, 1790 (1 Stat. 117), and in the follow- 
ing words: "If any person shall knowingly oi 
wilfully obstruct, resist, or oppose any officer 
of the United States in serving, or attempting 
to serve or execute any mesne process, or war- 
rant, or any rule or order of any of the courts 
of the United States, or any other legal or judi- 
cial writ or process whatever, or shall assault, 
beat, or wound any officer, or other person, 
duly authorized in serving or executing any 
writ, rule, order, process, or warrant aforesaid, 
every person so knowingly and wilfully offend- 
ing in the premises shall, on conviction, be im- 
prisoned not exceeding twelve months, and fined 
not exceeding three hundred dollars." You 
will observe, gentlemen, that this law makes 
no provision for a case where an officer, or 
other person duly authorized, is killed by those 
unlawfully resisting him. That is the case of 
murder, and is left to be tried and punished 
under the laws of the state within whose juris- 
diction the offence is committed. Over that of- 
fence against the laws of the state of Massa- 
chusetts we have here 'no jurisdiction. It is 
to be presumed that the duly constituted au- 
thorities of the state will, in any such case, 
do their duty, and if the crime of, murder has 
been committed, will prosecute and punish all 
who are guilty. 

Our duty is limited to administering the laws 
of the United States; and by one of those laws, 
which I have read to you; to obstruct, resist, 
or oppose, or beat, or wound any officer of the 
United States, or other person duly authorized, 
in serving or executing any legal process what- 
soever, is an offence against the laws of the 
United States, and is one of the subjects con- 
cerning which you are bound to inquire. It is 
not material that the same act is an offence 
both against the laws of the United States and 
of a particular state. Under our system of 
government, the United States and the several 
states are distinct sovereignties, each having 
its own system of criminal law, which it ad- 



ministers in its own tribunals; and the crim- 
inal laws of a state can in no way affect those 
of the United States. The offence, therefore, 
of obstructing legal process of the United 
States is to be inquired of and treated by you 
as a misdemeanor, under the act of congress 
which I have quoted, without any regard to 
the criminal laws of the state, or the nature of 
the crime under those laws. This act of con* 
gress is carefully worded, and its meaning is 
plain. Nevertheless, there are some terms in 
it, and some rules of law connected with it, 
which should be explained for your guidance. 
And first, as to the process, the execution of 
which is not to be obstructed. The language 
of the act is very broad. It embraces every 
legal process whatsoever, whether issued by a 
court in session, or by a judge, or magistrate, 
or commissioner, acting in the due administra- 
tion of any law of the United States. You 
will probably experience no difficulty in under- 
standing and applying this part of the law. As 
to what constitutes an obstruction— it was, 
many years ago decided by Mr. Justice Wash- 
ington, that, to support an indictment under 
this law, it was not necessary to prove that the 
accused used, or even threatened active vio- 
lence. Any obstruction to the free action of 
the officer, or his lawful assistants, wilfully 
placed in his or their way, for the purpose of 
thus obstructing him, or them, is sufficient. 
And it is clear, that, if a multitude of persons 
should assemble, even in a public highway, 
with the design to stand together and thus 
prevent the officer from passing freely along 
the way, in the execution of his precept, and 
the officer should thus be hindered or obstruct- 
ed, this would, of itself, and without any ac- 
tive violence, be such an obstruction as is con- 
templated by this law. If to this be added, use 
of any active violence, then the officer is not 
only obstructed, but he is resisted and opposed, 
and of course the offence is complete, for either 
of them is sufficient to constitute it. 

If you should be satisfied that an offence 
against this law has been perpetrated, you will 
then inquire by whom? and this renders it nec- 
essary for me to instruct you concerning the 
kind and amount of participation which brings 
individuals within the compass of this law. 

And first, all who are present and actually 
obstruct, resist, or oppose, are of course guilty. 
So are all who are present, leagued in the com- 
mon design, and so situated as to be able, in 

5 case of need, to afford assistance to those ac- 
tually engaged, though they do not actually 
obstruct, resist, or oppose. If they are present 
for the purpose of affording assistance in ob- 
structing, resisting, or opposing the officers, 
and are so situated as to be able, in any event 
which may occur, actually to aid in the common 
design, though no overt act is done by them, 
they are still guilty under this law. The of- 
fence defined by this act is a misdemeanor; 
and it is a rule of law, that whatever partici- 
pation in a case of felony, would render a 
person guilty, either as a principal in the second 
degree, or as an accessory before the fact, does, 

' in a case of misdemeanor, render him guilty as 
a principal; in misdemeanors all are principals. 
And therefore, in pursuance of the same rule, 
not only those who are present, but those who, 
though absent when the offence was commit- 
ted, did procure, counsel, command, or abet 
others to commit the offence, are indictable as 
principals. Such is the law, and it would seem 
that no just mind could doubt its propriety. 
If persons having influence over others, use that 
influence to induce the commission of crime, 
while they themselves remain at a safe distance, 
that must be deemed a very imperfect system 
of law which allows them to escape with impu- 
nity. Such is not our law. It treats such ad- 
vice as criminal, and subjects the giver of it to 
punishment, according to the nature of the of- 
fence to which his pernicious counsel has led. 
If it be a case of felony, he is by the common 
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law an accessory before the fact, and by the 
laws of the United States and of this state is 
punishable to the same extent as the principal 
felon. If it be a ease of misdemeanor, the ad- 
viser is himself a principal offender and is to 
be indicted and punished as if he himself had 
■done the criminal act. It may be important 
for you to know, what in point of law, amounts 
to such an advising or counselling another as 
will be sufficient to constitute this legal element 
in the offence. It is laid down by high authori- 
ty that though a mere, tacit acquiescence, or 
words, which amount to a bare permission, will 
not be sufficient, yet such a procurement may 
be, either by direct m2ans, as by hire, counsel, 
■or command, or indirect, by evincing an ex- 
press liking, approbation, or assent to another's^ 
■criminal design. From the nature of the case 
the law can prescribe only general rules on this 
subject. My instruction to you is, that lan- 
guage addressed to persons who immediately 
afterwards commit an offence, actually intend- 
ed bv the speaker to incite those addressed to 
commit it, and adapted thus to incite them, is 
such a counselling or advising to the crime as 
the law contemplates, and the person so incit- 
ing others is liable to be indicted as a prin- 
-cipal. 

In the case of Com. v. Bowen, 13 Mass. 359, 
which*was an indictment for counselling anoth- 
er to commit suicide, tried in 1816, Chief Jus- 
tice Parker, instructing the jury, and speaking 
for the supreme court of Massachusetts, said: 
"The government is not bound to prove that 
Jewett would not have hung himself,- had 
Bowen's counsel never reached his ear. The 
verv act of advising to the commission of a 
erime is of itself unlawful. The presumption 
of law is that advice has the influence and ef- 
fect intended by the adviser, unless it is shown 
to have been otherwise; as that the counsel 
was received with scoff, or was manifestly re- 
jected and ridiculed at the time it was given. 
It was said in the argument, that Jewett's 
abandoned and depraved character furnishes 
ground to believe that he would have committed 
the act without such advice from Bowen. 
Without doubt he was a hardened and depraved 
wretch; but it is in man's nature to revolt 
at self-destruction. When a person is prede- 
termined upon the commission of this crime, 
the seasonable admonitions of a discreet and 
respected friend would probably tend to over- 
throw his determination. On the other hand, 
the counsel of an unprincipled wretch, stating 
the heroism and courage the self-murderer dis- 
plays, might induce, encourage, and fix the in- 
tention, and ultimately procure the perpetra- 
tion of the dreadful deed; and if other men 
would be influenced by such advice, the pre- 
sumption is that Jewett was so influenced. 
He might have been influenced by many pow- 
erful motives to destroy himself. Still the in- 
ducements might have been insufficient to pro- 
cure the actual commission of the act, and one 
word of additional advice might have turned 
the scale." 

When applied, as this ruling seems to have 
"been here applied, to a case in which the advice 
was nearly connected in point of time, with the 
■criminal act, it is, in my opinion, correct. If 
the advice was intended by the giver, to stir 
■or incite to a crime, if it was of such a nature 
as to be adapted to have this effect, and the 
persons incited immediately afterwards com- 
mitted that crime, it is a just presumption that 
they were influenced by the advice or incite- 
ment to commit it. The circumstances or di- 
rect proof may, or may not, be sufficient to con- 
trol this presumption; and whether they are 
so, can duly be determined in each case, upon 
■all its evidence. 

One other rule of law on this subject is nec- 
essary to be borne in mind. The substantive 
offence to which the advice or incitement ap- 
plied must have been committed; and it is 
for that alone the adviser or procurer is legal- 
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ly accountable. Thus if one should counsel an- 
other to rescue one prisoner, and he should res- 
cue another, unless by mistake; or if the in- 
citement was to rescue a prisoner, and he com- 
mit a larceny, the inciter is not responsible. 
But it need not appear that the precise time, or 
place, or means advised, were used. Thus if 
one incite A. to murder B., but advise him to 
wait until B. shall be at a certain place at noon, 
and A. murders B. at a different place in the 
morning, the adviser is guilty. So if the in- 
citement be to poison, and the murderer shoots, 
or stabs. So if the counsel be to beat another, 
and he is beaten to death, the adviser is a 
murderer j for having incited another to com- 
mit an unlawful act, he is responsible for all 
that ensues upon its execution. These illustra- 
tions are drawn from cases of felonies, be- 
cause they are the most common in the books 
and the most striking in themselves; but the 
principles on which they depend are equally 
applicable to cases of misdemeanor. In all 
such cases, the real question is, whether the 
accused did procure, counsel, command, or 
abet the substantive offence committed. If 
he did, it is of no importance that his advice 
or directions were departed from in respect to 
the time, or place, or precise mode or means of 
committing it. 

Gentlemen,— the events which have recently 
occurred in this city, have rendered it my du- 
ty to call your attention to these rules of law, 
and to direct you to inquire whether in point 
of fact the offence of obstructing process of the 
United States has been committed; if it has, 
you will present for trial, all such persons as 
have so participated therein as to be guilty of 
that offence. And you will allow me to say to 
you that if you or I were to begin to make dis- 
criminations between one law and another, 
and say this we will enforce and that we will 
not enforce, we should not only violate our 
oaths, but so far as in us lies, we should de- 
stroy the liberties of our country, which rest 
for their basis upon the great principle that 
our country is governed by laws constitutional- 
ly enacted, and not by men. In one part of our 
country the extradition of fugitives from labor 
is odious; in another, if we may judge from 
some transactions, the law concerning the ex- 
tradition of fugitives from justice has been 
deemed not binding; in another still, the tariff 
laws of the United States were considered op- 
pressive, and not fit to be enforced. Who can 
fail to see that the government would cease to 
be a government if it were to yield obedience 
to these local opinions? While it stands, all 
its laws must be faithfully executed, or it be- 
comes the mere tool of the strongest faction of 
the place and the hour. If forcible resistance 
to one law should be permitted practically to 
repeal it, the power of the mob would inevitably 
become one of the constituted authorities of the 
state, to be used against any law or any man 
obnoxious to the interests and passions of the 
worst or most excited part of the communi- 
ty; and the peaceful and the weak would be 
at the mercy of the violent. It is the impera- 
tive duty of all of us concerned in the adminis- 
tration of the laws, to see to it that they are 
firmly, impartially, and certainly applied to 
every offence, whether a particular law be by 
us individually approved or disapproved. And 
it becomes all to remember, that forcible and 
concerted resistance to any law is civil war, 
which can make no progress but through blood- 
shed, and can have no termination but the 
destruction of the government of our country, 
or the ruin of those engaged in such resistance. 
It is not my province to comment on events 
which have recently happened. They are mat- 
ters of fact, which, so far as they are con- 
nected with the criminal laws of the United 
States, are for your consideration. I feel no 
doubt that, as good citizens and lovers of our 
country, and as conscientious men, you will 
well and truly observe and keep the oath you 
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have taken, diligently to inquire and true pre- 
sentment make of all crimes and offences 
against the laws of the United States given 
you in charge. 



Case KTo. 18,251. 

CHARGE TO GRAND JURY. 

[1 Deady, 657.] 

District Court, D. Oregon. March 1, 1869. 

Frauds upon the Revenue — Counterfeiting the 

Currency — Violations of Postal Laws — 

Corruption and Intimidation of Juries. 

DEADY, District Judge (charging grand 
jury). You have been selected from among 
the body of your fellow citizens to inquire con- 
cerning the commission of crimes against the 
United States, within the district of Oregon. A 
more delicate and important trust you could 
not be called upon to fill. Upon the proper dis- 
charge of your duties depends the stability of 
government and the purity of its administra- 
tion. Your official oath is a sufficient direction 
as to your general duties. By this you have 
become bound under the most solemn obliga- 
tions to present no one from hatred, envy or 
ill-will, and to leave no one unpresented through 
fear, favor or affection. This oath binds you 
to make diligent inquiry, as well as to present 
truly. You cannot acquit yourself of this ob- 
ligation by slight or careless investigation. It 
is not enough that you dispose of the cases laid 
before you by the district attorney, or one of 
your own number. Your power and duty au- 
thorize and require of yon to make special in- 
quiry for yourselves as to the violations of law 
throughout the district. Except by the consent 
of twelve of your members, no person can be 
put upon trial in this court on a criminal 
charge. You are a shield to protect the weak 
and innocent from false and unjust charges, 
and a power able to accuse the guilty, be they 
ever so great or popular. 

In respect to the manner and extent of your 
inquiries, your own good sense will be your best 
guide. You ought only to act upon legal evi- 
dence, or what satisfies you that the legal evi- 
dence exists. The party accused, or concerning 
whom an inquiry is made, has no right to be 
heard before you, and you should not allow 
him in the jury room, or to be examined as a 
witness in his own behalf. The district at- 
torney will be ready to assist you in your in- 
quiries, and give you information upon mat- 
ters of law. You may also at any time coma 
into court, and propound such inquiries con- 
cerning the business before you as you .see 
proper. If you have any reason to believe that 
any officers of the government possess informa- 
tion proper for your action, you should summon 
them before you, and examine them thorough- 
ly. Officers connected with the assessment aD -d 
collection of internal revenue may with special 
propriety be thus examined. 

Upon the three subjects of internal revenue, 
counterfeiting and the postoffice, I will give you 
in charge the following, from the charge delivered 
by Chief Justice Chase, to the United States 
grand jury for West Virginia, in August last: 
"The first of these is the faithful execution of 
the internal revenue laws. The war in which 
the nation has been recently engaged for the 
preservation of the national Union and govern- 
ment endangered by rebellion, made the con- 
tracting of a large debt inevitable. This debt 
is the price of our national existence, and binds 
irrevocably the good faith of the people. Its 
inviolable obligation has been recognized by a 
solemn act of the nation in adopting the four- 
teenth amendment of the constitution of the 
United States, which declares that the 'validity 
of the public debt of the United States, author- 
ized by law, including debts incurred for the 
payment of bounties for services in suppressing 



insurrection or rebellion, shall not be ques- 
tioned.' There are differences of opinion as to 
the mode of payment required by the contracts- 
of the American people made through theii 
government; but nobody questions openly, if 
anybody questions at all, that the debt con- 
tracted must be paid, and paid in perfect good 
faith. The law of the amendment that the 
validity of the national debt shall not be ques- 
tioned was already written upon the hearts of 
the people before they made it part of the con- 
stitution. To provide for the reduction and 
final payment of this debt, and for the annual 
expenses of the government, taxes are neces- 
sarily imposed. In other words, the equal pro- 
portion to be contributed by ' each citizen is- 
ascertained by law. He who withholds his just 
'proportion deprives the rest of the people of ex- 
actly the amount withheld. His fraud operates 
as theft. The sum "total necessary to meet the 
obligations of the nation must be raised. Fraud 
upon the revenue does not reduce that sum: 
it merely shifts the burdens evaded by the 
fraudulent, upon others, who pay their full pro- 
portion besides. All honest men, therefore, 
have a common cause against the dishonest. 
You, gentlemen, represent the honest men, and 
it is your duty to see that no defrauder of tho 
revenue who can be brought to justice escapes 
merited punishment. The higher in office and 
the higher in social position the delinquent may 
be, the more unremitting and searching should 
be your diligence in inquiry and presentment. 
Some of the observations just made might be 
properly enough repeated upon the next topic 
to which I must invite your attention. I refer 
to counterfeiting. It is to be regretted that 
the currency of the country now consists whol* 
ly, or almost wholly, of paper; but it is not the 
less important on that account that the people 
should be protected, as far as possible, against 
counterfeiting. Whatever the currency of the 
country may be, payments must be made in it, 
and exchanges effected through it. It is prac- 
tically the common measure of values. Who- 
ever imposes a counterfeit dollar on the public, 
robs successively all who take it in payment. 
Counterfeiting is continuous robbery, and it 
robs chiefly those who are the least able to 
bear the loss. Occasionally men are defrauded 
by counterfeit money in large transactions; 
but the principal sufferers are laboring men, 
whom it is the peculiar duty of government to 
protect from wrong. You will be vigilant, gen- 
tlemen, in your investigations concerning this 
class of crimes. What remains to be said con- 
cerns offences against the postoffice laws. .Un- 
der our benignant system of government, the 
means of cheap and frequent intercourse be- 
tween the most distant parts of the republic 
are provided; relatives and friends separated 
by the breadth of the continent correspond free- 
ly with each other. Correspondence is nearly 
as cheap as talk. And not only do the mails 
convey messages of affection, science, and busi- 
ness, but they are also the agents of immense 
pecuniary transactions, by remittances of bills 
of exchange and small government money or- 
ders. You see at once how important it is 
that the laws which regulate this vast inter- 
change should be faithfully executed; and we 
are confident that nothing more is needed to 
insure your best endeavors to detect and bring 
to justice all those whose crimes and offences 
deprive the people of the great benefits which 
those laws are intended to secure." [Case No. 
18,249.] 

Before closing, I feel bound to call your at- 
tention to some supposed offences against pub- 
lic justice in this district, which, if true, should 
not go unpunished. By the second section of 
the act of March 2, 1831 (4 Stat. 48S), it is en- 
acted that: "If any person or persons shall 
corruptly, or by threats or force, endeavor to 
influence, intimidate, or impede any juror 
* * * in any court of the United States, in 
the discharge of his duty, or shall corruptly, or 
by threats or force, obstruct or impede the due 
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administration of justice therein, every person 
or persons so offending shall be liable to prose- 
cution therefor, by indictment, and shall, on 
conviction' thereof, be punished by fine, not ex- 
ceeding five hundred dollars, or by imprison- 
ment not exceeding three months, or both, ac- 
cording to the nature and aggravation of the 
offence." To endeavor to corruptly influence 
a juror in the discharge of his duty, is a crime 
which strikes at the very foundation of civil 
society. A verdict which is produced or pre- 
vented by any other means than the proper and 
natural effect of the law and evidence given in 
court, is a falsehood and a wrong, the evil con- 
sequences of which are enduring and not limit- 
ed to the parties immediately interested. With 
honest and fearless juries, protected from the 
corrupting influences and misleading misrepre- 
sentations of unscrupulous and interested par- 
ties, all other forms of crime against society 
and individuals may be successfully combated 
and repressed. But so soon as it is understood 
in the community that jurors or juries may be 
tampered with by outside parties with im- 
punity, then there is an end of an honest ad- 
ministration of the law, by jury trial, and the 
country will speedily drift into anarchy or des- 
potism. Any improper attempt to influence a 
juror is forbidden by this statute. Of course 
it is improper to offer a juror any valuable 
thing or consideration to obtain a verdict, or 
prevent one being found, or to influence his 
opinion or action in any particular. It is also 
improper and criminal to endeavor to influence 
a juror by conveying or imparting information 
to him out of the jury box, for the purpose of 
affecting his conduct or judgment, or to en- 
deavor to persuade him by arguments or ap- 
peals of any kind, except those addressed to 
him by counsel in open court. 

It has been bruited abroad, that such praci 
tices have been resorted to for the purpose of 
influencing the action of jurors in this court, 
in a criminal case of great importance, lately 
tried herein. It is your duty to investigate the 
matter thoroughly, and if you find cause, pre- 
sent the offending parties for trial. I also deem 
it proper in this connection to warn you against 
hasty and inconsiderate action in the premises. 
At the same time, I repeat, that it is your 
bounden duty, to probe this matter to the bot- 
tom, and present the offending parties, if any, 
for trial. If such evil practices are tolerated 
by the grand jury, unscrupulous men will en- 
gage in the manipulation of juries as a trade, 
and then whether a party accused of a crime 
is convicted or acquitted, will depend more than 
anything else upon the skill and influence of tfie 
"jury-broker," whom he may chance to retain 
to manage the case on the outside for him. 
We often boast of our high civilization and not 
infrequently deplore the ignorance and barbar- 
ism of our ancestors. But as a means, of de- 
termining the guilt or innocence of the accused, 
the ancient wager of battle was quite as trust- 
worthy as such a jury trial, and much less de- 
moralizing to the community at large. 
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CHARGE TO GRAND JURY. 

[2 Hughes, 518.] i , 

Circuit Court, D. West Virginia. Aug., 1870. 

Elections and Voters— Constitutional Law — 
Enforcement Act of 1870. 

[L The act of May 31, 1870 (16 Stat. 140), to enforce 
the rights of citizens of the United States to -vote In 
the several states of the Union, which provides, in 
section 1, that "all citizens of the United States, who 
are otherwise qualified to vote by the laws of the 
states in which they live, shall he entitled to and al- 
lowed to vote at all elections, without distinction of 
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race, color, or previous condition of servitude," is not 
unconstitutional on the ground of discriminating be- 
tween different classes of citizens. The words, with- 
out distinction of race, color, or previous condition or 
servitude," are general terms, descriptive in char- 
acter, and are not restricted, and do not limit tne 
preceding words, which apply to all citizens other- 
wise qualified to vote.] 

[2. Under section 2 of that act, which relates to 
registration of voters, any officer having charge of 
the registration of voters under the state laws, who 
"refuses or Knowingly omits to give full effect to the 
law," by placing the name of any citizen on the list of 
voters, who applies for registration, and who Is en- 
titled under the state constitution and laws to be reg- 
istered as a voter, Is guilty of a misdemeanor, anfl 
is liable to a criminal prosecution, as well as to a civil 
action by the party aggrieved.] 

JACKSON, District Judge (charging grand 
jury). Congress at its last session passed^ an 
act, the title of which is "to enforce the right 
of citizens of the United States to vote m the 
several states of this Union, and for other pur- 
poses." Under the ninth section of the law, 
the circuit courts of the United States, "with a 
view to afford reasonable protection to all per- 
sons in their constitutional right to vote, with- 
out distinction of race, color, or previous con- 
dition of servitude," and for "the prompt dis- 
charge of the duties of this act," are required 
"from time to time to increase the number of 
commissioners, so as to afford a speedy and con- 
venient means for the arrest and examination 
of persons charged with a violation of this (the) 
act." During the late term of the circuit 
court, upon application made to it, some ad- 
ditional commissioners were appointed under 
the act for the purposes specified in it. Infor- 
mation has reached this court that, under and 
by virtue of its provisions, several persons have 
been arrested charged with a violation of it, 
and, after examination by the commissioners, 
have been held to answer indictments to be pre- 
ferred against them at this term of the court. 
It therefore becomes your duty to investigate 
the charges preferred against the parties who 
are recognized to answer, and at the same time 
it is my duty to expound the law under which 
you are to act. This act, from its supposed 
political importance, has, as I am aware, been 
the subject of considerable discussion, and, as 
is usual under such circumstances, various in- 
terpretations have been placed upon it. It is 
to be regretted that a public law which was so 
likely to receive judicial construction and inter- 
pretation as the one under consideration, should 
become the subject of heated partisan discus- 
sion before it had received the calm and de- 
liberate consideration of the judicial mind, to 
which We must always look for the proper le- 
gal interpretation and construction of the law. 
It has been suggested that some of the sections 
of this law are unconstitutional, for the reason, 
as it is supposed, that they make a discrimina- 
tion in favor of one class of our citizens, af- 
fording protection to them alone. In the view 
that I take of this act, I think no such discrim- 
ination has been made in favor of any class, 
and I am inclined, without entering upon a full 
discussion of the objections raised to some of 
its provisions at this time, to maintain its 
validity, and shall therefore proceed to give 
you the views of the court in relation to it. 

It is a general principle quite familiar to the 
legal profession that, in giving construction to a 
public statute, it is the duty of the court to as- 
certain the meaning and intention of its fram- 
ers from the words employed and the matter 
to which it relates, and so to construe and in- 
terpret it as to give effect to all the words used 
when not inconsistent with the object express- 
ed. And while this principle of law is unques- 
tioned, it is equally true that, when the intent 
of a statute is plain, nothing is left to con- 
struction, and it is the duty of the court to, in- 
terpret it according to its positive and explicit 
provisions. Testing this act of congress by the 
principles just stated, let us ascertain, if possi- 
ble, what was the design and intention of 
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congress in its adoption. From an examina- 
tion of its various sections, it is evident that its 
framers had primarily three objects in view: 
First, to promote the public good by preserving 
the rights of the citizens, in requiring all citi- 
zens, -whether officers of the law or not, to re- 
spect the rights of each and every person in 
the enjoyment and exercise of the right of 
suffrage, "without distinction of race, color, or 
previous condition of servitude." Second, to 
prevent evil-disposed persons from unlawfully 
interfering or intimidating the officers of the 
law in the discharge of their official duties in 
protecting the integrity and purity of elec- 
tions. Third, to prevent any one from holding 
office under the government who is disqualified 
by reason of the fourteenth amendment to the 
constitution. That the act was framed for 
more than one purpose is evident from the title 
itself, which is to enforce the right of citizens 
to vote," as well as "for other purposes." 

At this time it is only necessary to consider 
the act so far as applicable to the first two ob- 
jects named. And here it becomes a pertinent 
inquiry to ascertain who is entitled under this 
act to exercise the right of suffrage, or, in the 
language of the act, who is "qualified by law to 
vote at any election by the people in this state?" 
An answer to this question necessarily involves 
the consideration of the first section, and, as 
preliminary to it, I assume that all persons 
born or naturalized in the United States, and 
subject to its jurisdiction,* are citizens of the 
United States and of the state wherein they 
reside, whether white or colored. The first sec- 
tion declares in plain terms "that all citizens of 
the United States, who are otherwise qualified 
to vote by the laws of the state in which they 
live, shall be entitled to and allowed to vote 
at all elections, without distinction of race, 
color, or previous condition of servitude." This 
section provides who shall exercise the right of 
suffrage, imposing no limitation upon the laws 
of the state, except that no citizen shall be 
disfranchised on account of "race, color, or 
previous condition of servitude." The words, 
"without distinction of race, color, or previous 
condition of servitude," are general terms, de- 
scriptive in their character, and are not re- 
strictive, and do not limit the preceding words, 
"all citizens of the United States who are or 
shall be otherwise qualified to vote in any elec- 
tion by the people in any state." The language 
employed is plain, and affirms "that all citi- 
zens otherwise qualified to vote" shall not be 
denied the right for the reason just assigned. 
Whilst the primary object of this section seems 
to be intended to destroy all distinction between 
white and colored citizens, so far as the ballot 
is concerned, by placing them on the same equal- 
ity in the exercise of the right of suffrage, yet 
it also in substance declares that "all citizens," 
who are by the laws of the state qualified to 
vote, shall exercise that right, but that none 
of them shall be prevented from the exercise of 
it by reason of race, color, or previous condi- 
tion of servitude. It follows, therefore, that 
"all citizens" who are entitled to vote under the 
constitution and laws of the state are "protect- 
ed in the exercise of the right of suffrage un- 
der this section of the law." "Whilst the first 
section declares who shall use the ballot, the 
second is intended to protect the voter in the 
exercise of that right, by securing to "all citi- 
zens," whether white or colored, who, by the 
terms of the first section, are entitled to vote, 
a fair and impartial registration, when regis- 
tration is a "prerequisite or qualification for 
voting." It declares that where "any act is 
or shall be required to be done as a prerequi- 
site or qualification for voting by the constitu- 
tion and laws of any state," the persons or of- 
ficers who are charged with the performance 
of (such) duties in furnishing to citizens "an 
opportunity to perform such prerequisite or to 
become qualified to vote," shall give to "all 
citizens of the United States" the same and 



equal opportunity to perform such prerequisite, 
and to become qualified to vote, and that no 
citizen shall be denied "the same and equal 
opportunity to perform such prerequisite, and to 
become qualified to vote" because "of race, 
color, or previous condition of servitude." The 
language here employed is positive and ex- 
plicit, and I see no occasion to resort to any 
legal rules to aid the court in giving the inter- 
pretation of or construction to this section. The 
object of this section is evident, and clearly 
means that any officer having charge of the 
registration of voters under the laws of the 
state, who "refuses or knowingly omits to 
give full effect to the law," by placing the name 
of any citizen on the list of voters who applies 
for registration, and is entitled under the con- 
stitution and laws of the state to be registered 
as a voter, is guilty of a misdemeanor, and is 
liable to a criminal prosecution as well as to a 
civil action to the party aggrieved. The la,st 
clause of the fourteenth amendment to the con- 
stitution of the United States provides that no 
one shall be denied the equal protection of the 
law. In framing this act congress. must have- 
had this provision of the constitution in view. 
It cannot be supposed that it would escape 
their attention. It must therefore be conceded 
that all citizens are under the fundamental 
law of the land entitled to equal privileges, and 
the equal protection of the law. The latter 
right is - embraced by the very words of the 
amendment. It is incredible to suppose that 
congress intended by the passage of this act to 
do so vain a thing as to enact a law purely 
for the benefit of one class of citizens, to the 
manifest neglect and prejudice of another, thus 
attempting by legislation to deprive them of 
the equal privileges and the equal protection 
of the law, as guaranteed by the fourteenth 
amendment. If such is its true construction, 
it would be clearly in conflict with this amend- 
ment to the constitution of the United States. 

If I am right in the view I have just pre- 
sented, it follows that no doubt can exist in 
the minds of any one as to the proper construc- 
tion of the first and second sections, and that 
they were not intended, and do not discrim- 
inate in favor of any class of citizens. No 
right protected by our common constitution is 
held more sacred and dear to the citizen than the 
right of suffrage, and it cannot be supposed 
that congress, in enacting a law for the protec- 
tion of the rights of those who were enfran- 
chised by the fifteenth amendment, would at 
the same time so frame the law as to secure 
protection alone to that class of citizens, leav- 
ing nine-tenths of the population of the entire 
country unprotected by its provisions. The 
third section makes provision for the exercise 
of the right of suffrage where any citizen haa 
by reason of the wrongful act or omission of 
the persons or officers charged with the duty 
of receiving or permitting the performance or 
the offer to perform any act, which by the lawa 
of the state is required to be done as a pre- 
requisite to qualify or entitle such citizen to 
vote, by declaring that "the offer of any citi- 
zen to perform the act required to be done by 
the constitution and laws of the state as a pre- 
requisite to qualify or entitle him to vote, be- 
ing otherwise qualified to vote, shall be deem- 
ed and held in law as a performance of such 
act, and entitle him to vote in the same man- 
ner and to the same extent as if he had in fact 
performed such act, by requiring the officer 
holding the election to receive and give effect 
to the vote of such citizen upon the presenta- 
tion by him of his affidavit, stating the time 
and place of the offer to perform the required 
act, and the name of the officer who wrongful- 
ly prevented him from performing the neces- 
sary prerequisite to vote." It will be perceived 
that the object of this section is not only to 
give relief to the voter who is wrongfully de- 
prived of his right to register, when registra- 
tion is a prerequisite and a qualification to vot- 
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Ing, by providing a mode of voting in such cases, 
but to furnish a remedy against the exercise of 
arbitrary power upon the part of the persons 
and officers who have charge of and conduct the 
elections. Under this section it is clearly the 
duty of all persons and officers who have charge 
of the registration of voters, to permit every 
person who can comply with the laws of the 
state, where they propose to vote, to register, 
and if they omit or refuse any citizen who ap- 
plies for registration, and can comply with the 
laws of the state regulating the same, then it is 
the duty of the officer holding the election, up- 
on such citizen presenting himself at the polls 
with an affidavit of the facts, to receive his 
vote. This section, unlike the two preceding 
sections, which inhibit a discrimination against 
the colored citizen on account of race, color, or 
previous condition of servitude, makes no ex- 
ception or qualification whatever. It must, 
however,* be construed in connection with them, 
"in pari materia," and by this means we as- 
certain beyond all question what is the mean- 
ing of the preceding sections, and when so as- 
certained it must govern the construction of 
them. Adopting this rule of construction, the 
third section clearly qualifies the two first 
sections, and indicates their meaning by declar- 
ing "that all persons who offer to perform or 
do perform the necessary prerequisite to qualify 
or entitle them to exercise the right of suffrage 
shall vote, upon presenting themselves with the 
affidavit required by the law." Its provisions 
are mandatory, constituting those who offer to 
vote under it the sole judge of their right to do 
so, leaving the officers, who are ministerial, and 
in no wise judicial, the exercise of no discre- 
tion whatever. Being comprehensive m its 
terms, it embraces all classes of citizens, pre- 
serving alike the rights of all and furnishing a 
like remedy for all in assertion of their rights, 
by imposing severe penalties for an omission 
or refusal to comply with its provisions. The 
fourth, fifth, sixth, and seventh sections- are m 
harmonv with the preceding sections, furnish- 
ing additional safeguards and remedies to the 
citizen by punishing all "who oppose by any un- 
lawful means his registration, or the exercise 
of the right of suffrage, or who band or con- 
spire against him to prevent him from the exer- 
cise of all his rights and privileges granted or 
secured to him by the constitution and laws of 
the United States." I deem it unnecessary to 
call vour attention at this time to any other 
provisions of this act, except to the nineteenth 
and twentieth sections, which have for their 
object, as I have heretofore indicated, the pres- 
ervation of the integrity and purity of elections 
■ and the punishment of all unlawful interfer- 
ence with them, by securing a proper registra- 
tion of voters as well as protecting the voter 
in freelv exercising the right of suffrage at any 
election for representatives or delegates to the 
congress of the United States, which by the 
laws are to take place at the ensuing election. 
The nineteenth section secures to any qualified 
voter of the state the free exercise of the right 
of suffrage, and inhibits the commission of a 
number of offences, amongst which is illegal 
voting and the interference in any manner with 
any officer of said elections in the discharge of 
his duties. The twentieth section seems to be 
somewhat confused. I think, by some means, 
some two or three lines in relation to voting 
have been interpolated into it unnoticed, and 
which I do not regard as germain to its leading 
object. It is evident that the whole scope of 
this section was intended to be confined to the 
subject of registration. It provides for the 
punishment of any person who "shall knowing- 
ly personate and register or attempt to register 
in the name of another person, or who shall 
fraudulently register or attempt to register, or 
do any unlawful act to secure the same for 
himself or another person, or who shall pre- 
vent any person, by any unlawful means, from 
duly exercising the right of registration, or who 



shall induce any officer of registration, by any 
unlawful means, knowingly and wilfully to reg- 
ister one not entitled to it, or knowingly and 
wilfullv to refuse to register one entitled to it, 
or shall aid, counsel, or advise any voter or offi- 
cer to do or omit any act," the commission or 
omission of which is inhibited by this section. r A 
careful examination of the nineteenth section 
must satisfy every one that its main object is to 
protect every qualified voter in the exercise of 
the right of suffrage, whilst it is just as clear 
that the chief purpose of the twentieth section is 
to secure to all qualified voters the right of reg- 
istration, as well as to punish fraudulent regis- 
tration. It also secures protection to all offi- 
cers of registration in the legal discharge of 
their" duties by punishing all persons who un- 
lawfully interfere in any manner with them. 
It is obvious that congress, by the passage of 
this act, intended to enter the states for the 
purpose of maintaining as near as possible the 
purity of elections, in securing to every quali- 
fied voter under the law of the state the_ right 
to register, when the same is a qualification to 
voting, as also the free exercise of the right of 
suffrage. This act does not repeal or inter- 
fere with the laws as they exist in the states, 
unless they are in conflict with its plain provi- 
sions, and then only so far as such conflict ex- 
ists. It is "remedial in its character, and is 
supposed to be in harmony with the laws of the 
state, intended, however, to furnish full and 
adequate protection to all qualified voters when 
the state laws are inadequate, by enforcing 
their right to vote. It is, therefore, the duty 
of all officers under it to enforce its provisions 
firmly, exercising, however, the greatest cau- 
tion and prudence, inasmuch as they may be 
called on to deal with officers executing laws 
under the authority of the state. 

They should be fully satisfied that the case of 
an applicant is meritorious, and not frivolous. 
Upon the hearing of any case, if they have any 
doubt as to the commission of an offence under 
the law, they should discharge the party. At 
the same time the state officers should remem- 
ber that the constitution and laws of the Unit- 
ed States are the supreme and paramount laws 
of the land, and they must be governed by them 
in the discharge of their duties.under the laws 
of the state, whenever a conflict exists between 
them. I presume that most of the difficulties 
that have occurred with "registrars" acting un- 
der the laws of the state, arise from the fact 
that they suppose they are invested with the ex- 
ercise of a discretion in the execution of them. 
It is not important to determine whether they 
are so invested with the exercise of such dis- 
cretion, as the third section of this act, if such 
discretion exists under the state law, qualifies 
the state Jaw by taking away from the officer 
acting under it all discretion affecting the rights 
of citizens in the exercise of the right of suf- 
rage. It imposes severe penalties against any 
officer of election "whose duty it is to receive, 
correct, certify, register, report, or give effect 
to the vote of any citizen," for refusing or omit- 
ting to perform any one of the duties thus enu- 
merated, if the citizen who proposes to exercise 
the right of suffrage shall have complied with 
the requirements of the law. In the discharge 
of my official duty to you on this occasion, I 
have directed your attention to the leading fea- 
tures of the law. In the examination and in- 
vestigation of the cases that have been referred 
to you by the United States commissioners for 
your action, it is your imperative duty under 
the law to find presentments against all per- 
sons who have violated any of its provisions. 
Whilst it is your duty on the one hand to afford 
protection to every citizen in the free exercise 
of the right of suffrage, a right which American 
citizens hold so dear, and next to the protection 
of their lives and liberty they prize and value 
so highly, by enforcing the law against all per- 
sons who violate their rights under it, on the 
other hand it is equally your duty to protect all 
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officers in tbe lawful discharge and perform- 
ance of their duties under the law, from any- 
unlawful interference with them. Commis- 
sioners of the United States who are acting un- 
der this law in the proper discharge of their du- 
ties are entitled by the law to the fullest pro- 
tection. They are invested with powers of a 
most plenary character. But whilst this is 
true, this court will expect them to confine 
themselves in their action under the law to its 
letter and spirit, and under no circumstance to 
exceed it, as it will be both its duty and pleas- 
ure to remove any commissioner for improper 
conduct in the discharge of his official duties. 
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CHARGE TO GRAND JURY. 

[1 Newb. 323.] 

District Court, E. D. Louisiana, Nov., 1816. 

Shipping — Public Regulations — Negligence in 
Respect to Steam Vessels. 

[The twelfth section of the act of 1838 (5 Stat 304), 
which declares that every captain, engineer, pilot, or 
other person employed on hoard of any steam vessel, 
hy -whose misconduct, negligence, or inattention to 
duty the lives of any persons on board may be de- 
stroyed, shall be deemed guilty of manslaughter, 
makes the negligence, etc., in question a crime, when 
followed by the consequences named, without regard 
to the question of motive or intent on the part of the 
persons charged.] 

McOAI/EB, District Judge (charging grand 
jury). I deem it my duty to call your serious 
attention to the provisions of the act of congress 
of 1838, relating to "the better security of lives 
of passengers on board of vessels propelled in 
whole or in part by steam." To give you a 
clear understanding of your duty under that act 
of congress it will be necessary for me to notice 
briefly its requirements, and to direct your at- 
tention particularly to the offences which come 
within the criminal jurisdiction of this court, 
and towards which, therefore, your inquiries are 
to be solemnly directed. The first section of 
the act requiring a new enrollment and license, 
it is not necessary at this time to consider. The 
second section declares that it shall not be law- 
ful for' the owner, master or captain of any 
steamboat or vessel propelled in whole or in part 
by steam, to transport any merchandise or pas- 
sengers upon the navigable waters of the United 
States, after the 1st of October, 1838, without 
having first obtained from the proper officer, a 
license under the existing laws, and without 
having complied with the conditions imposed by 
this act; and for every violation of this section, 
the owner of the vessel shall forfeit and pay to 
the United States the sum of five hundred dol- 
lars, one-half for the use of the informer; and 
for this sum the steamboat or vessel so engaged 
shall be liable, and may be seized and proceeded 
against summarily, by way of libel, in any dis- 
trict court of the United States having juris- 
diction of the offence. The third section of 
this act makes it the duty of the district judge 
of the United States, within whose district any 
ports of entry or delivery may be on the nav- 
igable waters, bays, lakes and rivers of the 
United States, upon the application of the mas- 
ter or owner of any steamboat or vessel pro- 
pelled in whole or in part by steam, to appoint 
from time to time, one or more persons skilled 
and competent to make inspections of such, boats 
and vessels, and of the boilers and machinery 
employed in the same, who shall not be interest- 
ed in the manufacture of steam engines, steam- 
boat boilers or other machinery belonging to 
steam vessels, whose duty it shall be to make 
such inspection when called upon, for that pur- 
pose, and to give to the owner or master of such 
boat or vessel duplicate certificates of such in- 
spection; such persons before entering upon the 
duties enjoined by this act, are to take an oath 



well, faithfully and impartially to execute and 
perform the services herein required of them. 
The fourth section provides that the person or 
persons called upon to inspect the hull of a steam- 
boat under the provisions of this act, shall after 
a thorough examination, give to the owner or 
master, a certificate in which shall be stated the 
age of the boat, when and where originally 
built, and the length of time the same had been 
running. The inspectors must also state wheth- 
er in their opinion the boat is sound, and in all 
respects seaworthy, and fit to be used for the 
transportation of freight or passengers. The 
fifth section requires the inspectors to state in 
the certificate, after a thorough examination of 
the boilers and machinery, whether the same be 
sound and fit for use, and also the age of the 
boilers. Duplicates of these certificates are to 
be granted, one of which is to be posted up in 
some conspicuous part of the boat for the in- 
formation of the public. The sixth section 
makes it the duty of the owners and masters 
of steamboats to cause the inspection provided 
under the fourth section, that is to say tie in- 
spection of the hulls of steamboats, to be made 
at least once in every twelve months; and the 
examination required by the fifth section, that 
is to say the examination of the boilers and the 
machinery, to be made at least once in every 
six months. And they are to deliver to the col- 
lector or surveyor of the port where their boats 
have been enrolled or licensed, the certificate of 
such inspection; and on failure thereof they are 
to forfeit the licenses and be subject to the 
same penalty as though they had run their 
boat without a license, to be recovered in like 
manner. And it is moreover the duty of own- 
ers and masters of steamboats licensed in pur- 
suance of this act, to employ on board their re- 
spective boats a competent number of experi- 
enced and skillful engineers, and in case of 
neglect to do so they shall be held responsible 
for all damages to the property of any passen- 
ger of any boat, occasioned by an explosion of the 
boiler or any derangement of the engine or ma- 
chinery of any boat. The seventh section de- 
clares that whenever the master of any steam- 
boat, or person charged with navigating said 
boat, shall stop the motion or headway of said 
boat, or when she shall be stopped for t&e pur- 
pose of discharging or taking in cargo, fuel or 
passengers, he shall open the safety valve, so 
as to keep the steam down in the boiler as near 
as practicable to what it is when the boat is 
under headway, under the penalty of two hun- 
dred dollars for each and every offence. I pass 
over the eighth and ninth sections, which relate 
more immediately to the navigation of the north- 
ern lakes or the high seas. The tenth section 
makes it the duty of the master and owner of 
every steamboat running between sunset and 
sunrise, to carry one or more signal lights, that 
may be seen by other boats navigating the same 
waters, under the penalty of two hundred dol- 
lars. The eleventh section provides that the 
penalties imposed by this act, may be recovered 
in the name of the United States, in the dis- 
trict or circuit court of such district or circuit 
where the offence shall have been committed, or 
in which the owner or master of said vessel may 
reside, one-half to the use of the informer, and 
the other to the use of the United States ; or the 
said penalties may be prosecuted for by indict- 
ment in either of the said courts. This last 
clause in the section, then, shows plainly the 
duty that devolves upon you as the grand in- 
quest of this district. You are diligently to in- 
quire and true presentment make of all such 
captains or owners of steamboats who may be 
found acting in defiance of the requirements of 
the law. 

But it is to the twelfth section of this act that 
I desire to direct your most serious and solemn 
attention on the present occasion. It provides 
that every captain, engineer, pilot or other per- 
son employed on board of any steamboat or 
vessel propelled in whole or in part by steam, by 
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whose misconduct, negligence or inattention to 
his or their respective duties, the life or lives 
of anv person or persons on board said vessel 
may be destroyed, shall be deemed guilty of 
manslaughter, and, upon conviction thereof be- 
fore any circuit court in the United States, 
shall be sentenced to confinement at hard labor 
for a period of not more than ten years. The 
frequent loss of human life in consequence of 
explosions of the boilers of steamboats, of col- 
lisions and the burning of steamboats on_ our 
western waters, and especially on the Missis- 
sippi river, imposes upon you the solemn duty 
of diligently inquiring into every case that may 
be brought before you or that may come under 
your cognizance. The strong arm of the law 
must be interposed to put an end if possible to 
these terrible disasters. The frightful loss of 
life and property annually sustained by our 
community from such causes, demands the ut- 
most vigilance on the part of all who have any 
agency in the administration of criminal justice 
before this tribunal. The legislation of con- 
gress calls for prompt and energetic action. 
That legislation is wise and salutary. You 
have seen from the details through which we 
have gone, the solicitude exhibited by congress 
to prescribe every rule and regulation that was 
best calculated to insure security to life and 
property. This" legislation was dictated by hu- 
manity, and it is to be hoped that no mawkish 
sensibility, no false notions of clemency may be 
interposed to screen those who may be shown 
to have been guilty of a violation of the law. 
There is a disposition in the public mind to take 
any representation having the semblance of 
plausibility as sufficient to exculpate an offend- 
er. There is a disposition to inquire whether 
wicked motives may have prompted the commis- 
sion of the act, and in the absence of all sup- 
posed malice to conclude that there can be no 
guilt. The law, however, looks to the conse- 
quences of the act, and is utterly regardless of 
the purpose that may have prompted its commis- 
sion. I wish you, gentlemen, to bear in mind 
that the twelfth section of the act of congress 
has nothing to do with the motives. It was 
designed to punish the captains, engineers and 
pilots of steamboats for their negligence or in- 
attention. Whether there be malice or not, is 
a question which cannot be a subject of inquiry 
under the law. We may admit what doubtless 
generally is the fact, that when a boiler ex- 
plodes or a collision takes place, tihere was no 
malice on the part of the officer of the boat, 
through whose negligence or inattention it oc- 
curred; still, if there be evidence to show that 
negligence or inattention, the officer is guilty 
in the eye of the law. We are not driven to 
the English common law to find out what con- 
stitutes manslaughter. The statute itself con- 
tains the definition of the crime, and it is un- 
necessary to look beyond it. That statute vir- 
tually says to the officers of steamboats who 
assume the solemn responsibility of transporting 
persons and property from one port to another: 
You shall attend strictly to the duty which you 
have, for a valuable consideration, assumed to 
perform. You shall observe abundant caution; 
you shall take all proper care that no disaster 
occurs which may result in the loss of life. It 
imposes upon the owners of steamboats the duty 
of employing intelligent and prudent captains. 
It imposes upon captains the duty of employing 
skillful, sober, prudent and attentive pilots and 
engineers. There is too much reason to believe 
that there has hitherto been a shameful remiss- 
ness on the part of both owners and captains 
generally, in the performance of this duty; and 
those who from parsimonious motives have fail- 
ed in their duty to the public, should be prompt- 
ly made to feel the consequences of their crim- 
inal cupidity and their indifference to the rights 
of others. The only manner pointed out by the 
law by which owners can be made to suffer is 
by civil action for damages, as set forth in the 
last section o'f the act. 
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Gentlemen of the grand jury, it is m vain 
that the prosecuting officer of the government 
discharges his drfty if you be not fully alive to 
the responsibility imposed upon you. Vigilance 
on your part will create a corresponding vig- 
ilance on the part of those against whose negli- 
gence and inattention the penalties of the law- 
have been denounced. Let us hope that a sal- 
utary influence will be exerted by prompt and 
energetic action. Let us hope that the time 
will speedily come when there will be in the 
navigation of the Mississippi and her tributaries 
the same security to life -and property which is 
enjoyed in other parts of the world. Let us 
hope that the time may soon. come when we 
shall cease to have occasion to regard the stu- 
pendous invention of our great countryman Ful- 
ton, which has created such important revolu- 
tions in the commerce of the world, in any 
other light than as a blessing to mankind. To 
bring about this happy realization of our hopes, 
the officers of the law must be vigilant, the 
courts must be vigilant, the juries must do their 
duty firmly, fearlessly, regardless of all conse- 
quences. In a word, the wise, humane and 
salutary enactments of congress must be re- 
spected and enforced without fear or favor. 
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CHARGE TO GRAND JURY. 

[2 Sawy. 663.] * 

* District Court, D. Oregon. Nov. 4, 1873. 

Violation op Election Laws— Act of Mat 30- 
1870, Analyzed and Explained. 

DEADY, District Judge (charging grand 
jury). An election has lately been held in this 
district for a representative in congress. It is 
publicly charged that numbers of persons voted 
at such election, illegally, and that others aided, 
counseled, procured or advised such votes to be 
so given. This being an election for an officer of 
the national government, congress has the pow- 
erto make such laws to'secure a fair and honest 
vote as may be necessary and convenient. 
Const. U. S. art. 1, § 4. In pursuance of this 
power, congress enacted section nineteen of the 
act of May 30, 1870. 16 Stat, 144. 

By this section it is provided! "That if at any 
election for representative or delegate in the 
congress of the United States, any person shall 
knowingly: (1) Personate and vote, or attempt 
to vote in the name of any other person, wheth- 
er living, dead, or fictitious; (2) vote more than 
once at the same election for any candidate for 
the same office; (3) vote at a place where he 
may not be lawfully entitled to vote; (4) vote 
without having a lawful right to vote; (5) do any 
unlawful act to secure a right or an opportunity 
to vote for himself or any other person; (6) by 
force, threat, menace, intimidation, bribery, re- 
ward, or offer, or promise thereof, or otherwise 
unlawfully prevent any qualified voter of any 
state of the United States of America, or any 
territory thereof, -from freely exercising the 
right of suffrage, or by any such means induce 
any voter to refuse to exercise such right; (7) 
compel or induce by any such means (see clause 
sixth) or otherwise, any officer of any election in 
any such state or territory to receive a vote from 
any person not legally qualified or entitled to 
vote; (8) interfere in any manner with any of- 
ficer of said elections in the discharge of his du- 
ties; (9) by any of such means (see clause sixth) 
or other unlawful means, induce any officer of 
an election, or officer whose duty it is to ascer- 
tain, announce, or declare the result of any such 
election, or give or make any certificate, docu- 
ment, or evidence in relation thereto, to violate 
or refuse to comply with his duty, or any law 
regulating the same; (10) knowingly and will- 
fully receive the vote of any person not entitled 
to vote, or refuse to receive the vote of any 
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person entitled to vote; (11) aid, counsel, pro- 
cure, or advise any such voter, .person, or officer, 
to any act hereby made a crime, or to omit or 
do any duty the omission of which is hereby 
made .a crime, or attempt to do so, — every such 
person shall be deemed guilty of a crime, and 
shall for such crime be liable to prosecution in 
any court of the United States of competent 
jurisdiction, and on conviction thereof, shall be 
punished by a fine not exceeding $500, or by im- 
prisonment for a term not exceeding three years, 
or both, in the discretion of the court, and shall 
pay the costs of the prosecution." 

By section twenty-one of the same act to vote 
or offer to vote a ballot at any election where a 
representative in congress is to be chosen, is 
prima facie evidence that the person voted, or 
attempted to vote for such representative. In 
this case, such would be the reasonable infer- 
ence, in the absence of any such presumption of 
law, from the fact that no votes were author- 
ized to be given or received for any other per- 
son than a candidate for representative. 

The success of a government based upon uni- 
versal suffrage and frequent elections, presup- 
poses that the elector will give his vote upon con- 
siderations of public policy, and the fitness of the 
candidate for the office to be filled, and not oth- 
erwise. 

When this condition of things .ceases to be the 
rule, and votes are given or withheld by reason 
of ''force, threat, menace, intimidation, bribery, 
reward, or offer or promise thereof," the days 
of the republic are numbered, and it will not 
be long ere it dies in its own stench. 

A representative government, selected and sus- 
tained by the free and unpurchased votes of 
honest and intelligent citizens, is probably the 
most desirable state of civil society known to 
man; while on the other hand, such a govern- 
ment, resting upon and reflecting the result of 
corrupt and dishonest elections, is an organized 
anarchy, more intolerable and unjust than any • 
other. It is the triumph of vice over virtue— the 
means by which "evil men bear sway." 

To preserve the purity of elections and there- 
by secure the integrity of congress, this law has 
been enacted. You have been chosen and sworn 
to enqniire, among other things, if there has been 
any violation of it in this district. You cannot 
keep your oaths and neglect or overlook this 
duty. If you find that any one has voted more 
than once, or in the name of another, or at a 
place where he was not entitled to or anywhere 
without having a lawful right to do so, it is your 
duty to present him for trial. And further, if 
you find that any one has aided, counseled, pro- 
cured or advised any one to do any of these un- 
lawful acts, it is your duty to present such per- 
son for trial. The persons who procure or aid 
others to vote illegally are generally the worse 
of the two, and always the most dangerous to 
society. 

To bring a case within the eleventh clause 
of this section as I have subdivided it, it is not 
necessary that the party should have hired or 
bribed another to vote illegally. It is equally a 
crime to counsel or advise the commission of 
such an act, or in any way to procure or aid it 
to be done. 

But illegal votes are seldom given intentional- 
ly without a money consideration, or its equiv- 
alent, being at the bottom of the transaction. 

The use of money in elections, particularly in 
the large towns and cities, is fast becoming a 
dangerous evil. If not prevented, our elections 
will in effect soon become what the election for 
an emperor was in the decline of Rome — a sale 
of the empire by the mercenaries of the Pre- 
torian Guard to the highest bidder. 

The use of money in elections, besides being 
in nine cases out of ten radically wrong and 
corrupt, imposes in the end a heavy and unjust 
tax upon the property and industry of the coun- 
try. 

By one indirection or another, through the acts 
and influence of those who are elected by this 
money, the public are compelled to return it 



with interest— often an hundred fold— to the- 
persons who furnished it. 

It may be said that this evil is confined to a 
few great cities, where ignorance, poverty and 
vice are used and abused for political purpose* 
by rapacious and unscrupulous wealth. 

But, judging from the statements of the press, 
and the common speech of men, there is ground 
to believe that for some years past the elections 
in portions of this state, and particularly in this- 
city, have been materially influenced, if not actu- 
ally controlled, by the use of money, expended 
to promote and produce illegal and dishonest vot- 
ing. So late as the last session of the legis- 
lature, a distinguished member of that body 
was reported as saying on the floor of the house, 
that elections in Portland were controlled by the 
purchased votes of a rabble, who could be bought 
at S5 per head. 

You, gentlemen, are supposed to represent the 
honest, law-abiding portion of the community, 
who only desire that our elections should be what 
the founders of the commonwealth intended— 
an authorized process of ascertaining the un- 
biased and honest opinion of the voters in rela- 
tion to public men and measures. 

To this end this law has been enacted by con- 
gress, and you have been called here to aid in 
its enforcement by presenting all persons for 
trial whom you may find to have* violated it. 

Present no persons through envy, hatred or 
malice. Weigh well the evidence produced be- 
. fore you. Do. not allow yourselves to be made 
the means of accusing the innocent, or setting 
on foot a public prosecution in aid of one side or 
the other of a mere political or personal contro- 
versy. 

Neither should you leave any person unpre- 
sented through fear, favor or affection. You 
should be vigilant and patient in your enquiries, 
and let no man escape a trial who is shown to 
have voted illegally, or counseled, or procured 
another to do so. Do justly— let the conse- 
quences be what they may, and you have dis- 
charged your duty. 



Case No. 18,255. 

CHARGE TO GRAND JURY. 

[2 Sawy. 667J i 

Circuit Court, D. California. Aug. 22, 1872^ 

Functions and Powers of Grand Joky- -Limi- 
tation ox Power op In vestjgation— Present- 
ment and Indictment — Obi-igation op Se- 
crecy. 

[1. To justify the finding of an indictment, the 
grand jury must believe that the accused is guilty. 
They should be convinced that the evidence before 
them, unexplained and uncontradicted, would warrant 
a conviction by a petit jury.j 

[2. A grand jury of the United States sitting in Cali- 
fornia has no such general authority to inspect the 
books of officers of the United States as is exercised 
by the grand juries of the state in relation to the 
books of the state officers.] 

[3. A grand jury of the United States is limited, as 
to the scope of its investigations, (1) to such matters 
as may be called to its attention by the court; or {2) 
may be submitted by the district attorney; or (3) 
may come to the knowledge of the grand jurors in the 
course of their investigations of the matters thus 
brought before them, or from their own observations; 
or (4) may come to their knowledge from the dis- 
closures of their associates on the grand jury. They 
should not allow private prosecutors to intrude them- 
selves into their presence and present accusations.] 

[4. Since the passage of the act of 1S72 (17 Stat. 158), 
to prevent and punish the obstruction of the admin- 
istration of justice in the federal courts, it is the duty 
of a federal grand jury to present any person who, 
in violation of this law, and for the purpose of in- 
fluencing their action, sends to them any letter or 
communication relating to any matter pending be- 

1 [Reprinted by permission.] 
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fore them, or pertaining to their duties, without a 
previous order of the court.] 
[Cited in Hurtado v. California, 110 TJ. S. 556, 4. 

Sup.-Ct 301; Ex parte Bain, 121 U. S. 10, 7 Sup. 

Ct. 785.3 

[5. It is the duty of the grand jurors to keep their 
deliberations secret They are not at liberty to state 
even that they have had a particular matter under 
consideration. They should allow no one to question, 
them as to their own individual actions or the actions 
of their associates on the grand jury.] 

[6. A presentment differs from an indictment in 
that it wants technical form, and Is usually found by- 
the grand jurors upon their own knowledge, or upon 
evidence before them, without having any bill from 
the public prosecutor. It is an Informal accusation, 
to be regarded in the light of instructions upon which 
an indictment may be framed. This form of accusa- 
tion has, however, fallen into disuse since the practice 
has prevailed for the prosecuting officer to attend 
the grand jury and advise them in their Investiga- 
tions.] 

[7. The district attorney has a right to be present 
before the federal grand jury at the taking of testi- 
mony, for the purpose of giving Information or advice, 
and may interrogate the witnesses; but he has no 
right to be present during the deliberations of the 
grand jury.] 

At a term of the circuit court of the United 
States for the district of California, held at 
San Francisco on the 26th of August, 1872, a 
grand jury was empaneled, and to its foreman 
the following oath was administered: "You, 
as foreman of this inquest for the body of the 
district of California, do swear that you will 
diligently inquire, and true presentment make, 
of such articles, matters and things as shall 
he given you in charge, or otherwise come to 
your knowledge, touching the present service. 
The government's counsel, your fellows', and 
your own you shall keep secret; you shall pre- 
sent no one for envy, hatred or malice; neither 
shall you leave any one unpresented for fear, 
favor, affection, hope of reward or gain, but 
shall present all things truly as they come to 
your knowledge, according to the best of your 
understanding. So help you God!" Then to 
the rest of the grand jurors the following oath 
was administered: "The same oath which your 
foreman has taken on his part, you, and every 
one of you. shall well and truly observe on your 
part. So help you God!" 

Before FIELD. Circuit Justice, and SAW- 
YER, Circuit Judge. 

FIELD, Circuit Justice, then charged the 
grand jury as follows: 

Yon are summoned as grand jurors of the 
circuit court of the United States for the dis- 
trict of California, and the duties with which 
you are charged are of the highest importance 
to the due administration of justice. By the 
constitution of the United States, no person 
can be held to answer for a capital, or other- 
wise infamous crime, unless on a presentment 
or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the 
militia when in actual service in time of war 
or public danger. No steps, therefore, can be 
taken, with the exceptions mentioned, for the 
prosecution of any crime of an infamous char- 
acter—and under that designation the whole 
series of felonies is classed — beyond the arrest, 
examination and commitment of the party ac- 
cused, until the grand jury have deliberated 
and acted upon the accusation. Your func- 
tions are, therefore, not only as already stat- 
ed, important; they are indispensable to the 
administration of criminal justice. 

The institution of the grand jury is of very 
ancient origin in the history of England; it 
goes back many centuries. For a long period 
its powers were not clearly defined; and it 
would seem, from the accounts of commenta- 
tors on the laws of that country, that it was 
at first a body, which not only accused, but 
which also tried public offenders. However 
this may have been in its origin, it was, at the 
time of the settlement of this country, an in- 
30 Fed. Cas.— 63 



forming and accusing tribunal only, without 
whose previous, action no person charged with 
a felony could, ' except in certain special cases, 
be put upon his trial.2 And in the struggles 
which at times arose in England between the 
powers of the king and the rights of the sub- 
ject, it often stood as a barrier against perse- 
cution in his name; until, at length, it came to 
be regarded as an institution by which the 
subject was rendered secure against oppression 
from unfounded prosecutions of the crown. 

In this country, from the popular character 
of our institutions, there has seldom been any 
contest between the government and the citi- 
zen, which required the existence of the grand 
jury as a protection against oppressive action 
of the government. Yet the institution was 
adopted in this country, and is continued from 
considerations similar to those which give to 
it its chief value in England, and is designed 
as a means, not only of bringing to trial per- 
sons accused of public offenses upon just 
grounds, but also as a means of protecting the 
citizen against unfounded accusation, whether 
it come from government or be prompted by 
partisan passion or private enmity. No' person 
shall be required, according to the fundamental 
law of the country, except in the cases men- 
tioned, to answer for any of the higher crimes, 
unless this body, consisting of not less than 
sixteen, nor more than twenty-three, good and 
lawful men, selected from the body of the dis- 
trict, shall declare, upon careful deliberation, 
under the solemnity of an oath, that there is 
good reason for his accusation and trial. 

From these observations, it will be seen, gen- 
tlemen, that there is a double duty cast upon 
you as grand jurors of this district; one a 
duty to the government, or more properly 
speaking, to society, to see that parties against 
whom there is just ground to charge the com- 
mission of crime, shall be held to answer the 
charge; and on the other hand, a duty to the 
citizen to see that he is not subjected to prose- 
cution upon accusations having no better foun- 
dation than public clamor or private malice.' 

The government has appointed the district 
'attorney to represent its interest in the prose- 
cution of parties charged with the commission 
of public offenses against the laws of the Unit- 
ed States. .He will, therefore, appear before 
you, and present the accusations which the 
government may desire to have considered by 
you. He will point out to you the laws which 
the government deems to have been violated; 
and will subpoena for your examination such 
witnesses as he may consider important, and 
also such other witnesses as you may direct. 

In your investigations you will receive only 
legal evidence, to the exclusion of mere re- 
ports, suspicions and hearsay evidence. Sub- 
ject to this qualification, you will receive all 
the evidence presented which may throw light 
upon the matter under consideration, whether 
it tend to establish the innocence or the guilt 
of the accused. And more: if, in the course 
of your inquiries, you have reason to believe 
that there is other evidence, not presented to 
you, within your reach, which would qualify or 
explain away the charge under investigation, it 
will be your duty t6 order such evidence to be 
produced. Formerly, it was held that an in- 

* There were a few exceptional cases in England in 
which a party could be arraigned and tried for a 
felony without the previous action of a grand jury. 
Thus, in a case of death, a party could be arraigned 
upon the inquisition of a coroner's inquest. And 
where the verdict of a jury in a civil case necessarily 
involved a finding that the defendant was guilty of a 
public offense, he might sometimes be called upon to 
answer. Thus, in an action for taking away goods, if 
the jury found that they were taken feloniously, the 
verdict might be used as an indictment. So in an 
action of slander, in which the plaintiff was charged 
with a criminal offense, and the defendant justified, 
if the jury found that the justification was true, the 
plaintiff might be Immediately put upon his trial for 
the crime alleged against him without the action of 
the grand jury. See 1 Chit. Cr. Law, 165. 
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dictment might be found if evidence were pro- 
duced sufficient to render the truth of the 
charge probable. But a different and a more 
just and merciful rule now prevails. To justi- 
fy the finding of an indictment, you must be 
convinced, so far as the evidence before you 
goes, that the accused is guilty — in other words, 
you ought not to find an indictment unless, in 
your judgment, the evidence before you, un- 
explained and uncontradicted, would warrant a 
conviction by a petit jury. 

How far you should proceed to inquire into 
other matters than such as are brought to your 
consideration by the government, through its 
prosecuting officer, the district attorney, has 
been a matter of much conflict of opinion among 
different judges. 

Before giving our views upon this subject, it 
is proper to state that there is a wide difference 
between the powers and duties of grand juries 
of the state courts of California and of grand 
juries of the national .courts. " 

By a statute of the state, grand juries of the 
state courts possess very great inquisitorial pow- 
ers. They are required to inquire into the offi- 
cial misconduct of public officers of every de- 
scription in their county, <» and are entitled to 
the examination of all its public records. They 
are bound by their oath to inquire into and pre- 
sentment make of all public offenses against 
the laws of the state committed or triable in 
their county, of which they have, or "can ob- 
tain" legal evidence. In order to ascertain 
whether or not there has been any official mis- 
conduct in any public officer, they have, under 
the statute, authority to inspect all his books 
and records, and to subject him to a searching 
examination. 

No such general authority to inspect the books 
of the officers of the United States, and to sub- 
ject the officers themselves to examination in 
respect to the entries in those books, is pos- 
sessed by the grand juries of the national courts. 
The exercise of such authority might prove of 
serious detriment to the public service, for it 
might interfere with the established system by 
which the accountability ox the local officers of 
the United States to the executive departments 
at Washington is secured. You will readily 
perceive that an inspection by the grand jury, 
for instance, of the books of the collector of cus- 
toms at this port, and requiring that officer to 
explain his entries and* his conduct,- often di- 
rected by private and confidential communica- 
tions from those departments, might seriously 
embarrass the government in its action. So, 
too, embarrassment might follow from a similar 
inspection of the records and examination of 
other officers of the United States. 

The examination of the books and accounts of 
the officers of the general government is pro- 
vided for by law or by regulations of the exec- 
utive departments. When on such examina- 
tion the accounts are found to be unsatisfac- 
tory, and defects and delinquencies are dis- 
covered which render the officers liable to pros- 
ecution, civil or criminal, the proper instructions 
are given to the district attorney of the United 
States, and the matter is brought by him to the 
attention of the court or of the grand jury. 

We return now to the inquiry as to what 
matters you can direct your investigation be- 
yond those which are brought to your notice by 
the district attorney. Your oath requires you 
to diligently inquire, and true presentment 
make, "of such articles, matters and things as 
shall be given you in charge, or otherwise come 
to your knowledge touching the present service." 

The first designation of subjects of inquiry 
are those which shall be given you in charge; 
this means those matters which shall be called 
to your attention by the court, or submitted to 
your consideration by the district attorney. The 
second designation of subjects of inquiry are 
those which shall "otherwise come to your 
knowledge touching the present service;" this 
means those matters within the sphere of and 



relating to your duties which shall come to 
your knowledge, other than those to which your 
attention has been called by the court or sub- 
mitted to your consideration by the district at- 
torney. 

But how come to your knowledge? 

Not by rumors and reports, but by knowledge 
acquired from the evidence before you, or from 
your own observations. Whilst you are in- 
quiring as to one offense, another and a different 
offense may be proved, or witnesses before you 
may, in testifying, commit the crime of perjury. 

Some of you, also, may have personal knowl- 
edge of the commission of a public offense 
against the laws of the United States, or of 
facts which tend to show that such an offense 
has been committed, or possibly attempts may 
be made to influence corruptly or improperly 
your action as grand jurors. If you are per- 
sonally possessed of such knowledge, you should 
disclose it to your associates; and if any at- 
tempts to influence your action corruptly or im- 
properly are made, you should inform them of 
it also, and they will act upon the information 
thus communicated as if presented to them in 
the first instance by. the district attorney. 

But unless knowledge is acquired in one of 
these ways, it cannot be considered as the basis 
for any aetion on your part. 

We, therefore, instruct you that your investi- 
gations are to be limited: First, to such mat- 
ters as may be called to your attention by the 
court; or, second, may be submitted to your 
consideration by the district attorney; or, third, 
may come to your knowledge in the course of 
your investigations into the matters brought be- 
fore you, or from your own observations; or, 
fourth, may come to your knowledge from the 
disclosures of your associates. 

You will not allow private prosecutors to in- 
trude themselves into your presence, and pre- 
sent accusations. Generally such parties are 
actuated by private enmity, and seek merely the 
gratification of their personal malice. 

If they possess any information justifying 
the accusation of the person against whom they 
complain, they should impart it to the district 
attorney, who will seldom fail to act in a proper 
case. But if the district attorney should re- 
fuse to act, they can make their complaint to a 
committing magistrate, before whom the matter 
can be investigated, and if sufficient evidence 
be produced of the commission of a public of- 
fense by the accused, he can be held to bail to 
answer to the action of the grand jury. 

When the court does not deem the matter of 
sufficient importance to call your attention to 
it, and the district attorney does not think it 
expedient to submit the matter to your consid- 
eration, and the private prosecutor neglects to 
proceed before the committing magistrate, we 
think it may be safely inferred that public jus- 
tice will not suffer, if the matter is not consid- 
ered by you. 

A preliminary examination of the accused be- 
fore a magistrate, where he can meet his pros- 
ecutor face to face, and cross-examine him, and 
the witnesses produced by him, and have the 
benefit of counsel, is the usual mode of initiating 
proceedings in criminal cases, and is the one 
which presents to the citizen the greatest secu- 
rity against false accusations from any quarter. 
And this mode ought not to be departed from, 
except in those cases where the attention of the 
jury is directed to the consideration of partic- 
ular offenses by the court, or by the district at- 
torney, or the matter is brought to their knowl- 
edge in the course of their investigations, or 
from their own observations, or from disclosures 
made by some of their number. 

We have been led, gentlemen, to give these 
instructions upon the nature of your duties and 
the limits to the sphere of your investigations, 
"because an impression widely prevails that the 
institution of the grand jury has outlived its 
usefulness, an impression which has been cre- 
ated from a disregard of those limits, and the 
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facility with, which it has, unfortunately, often 
leen used as an instrument for the - gratification 
•of private malice. 

There has hardly been a session of the grand 
jury of this court for years, at which instances 
have not occurred of personal solicitation to 
some of its members to obtain or prevent the 
presentment or indictment of parties. And 
communications to that end have frequently 
been addressed to the grand jury filled with ma- 
lignant and scandalous imputations upon the 
•conduct and acts of those against whom the 
writers entertained hostility, and against the 
•conduct and acts of former and present officers 
•of this court, and of previous grand juries of 
this district. 

All such communications are calculated to 
prevent and obstruct the due administration of 
justice, and to bring the proceedings of the grand 
jury into contempt. "Let any reflecting man," 
says a distinguished judge, "be he layman or 
lawyer, consider the consequences which would 
follow, if every individual could at his pleasure 
throw his malice or his prejudice into the grand 
jury room, and he will of necessity conclude 
that the rule of law which forbids all commu- 
nications with grand juries, engaged in criminal 
investigations, except through the public instruc- 
tions of courts, and the testimony of sworn 
witnesses, is a rule of safety to the community. 
"What value could be attached to the doings of 
.a tribunal so to be approached and influenced? 
How long would a body, so exposed to be mis- 
led and abused, be recognized by freemen as 
Among the chosen ministers of liberty and se- 
curity? The recognition of such a mode of 
reaching grand juries would introduce a flood of 
•evils, disastrous to the purity of the adminis- 
tration of criminal justice, and subversive -of all 
.public confidence in the action of these bodies." 
judge King, of Philadelphia, in Com. v. Crans 
12 Clark, 172]. 

At its last session congress passed a stringent 
•act to prevent the continuance of this perni- 
cious practice, as well as to prevent any at- 
tempt to influence the administration of justice 
■corruptly or by the intimidation of jurors. It 
,is entitled "An act to prevent and punish the 
obstruction of the administration of justice in 
the courts of the United States'." It enacts 
"that if any person or persons shall corruptly, 
•or by threats or force, or by threatening letters, 
■or any threatening communications, endeavor 
to influence, intimidate, or impede any grand 
-or petit jury or juror of any court of the United 
States in the discharge of his or their duty, or 
shall corruptly or by threats or force, or by 
threatening letters, or any threatening communi- 
cations, influence, obstruct or impede, or en- 
-deavor to influence, obstruct or impede the due 
administration of justice therein, such person or 
persons so offending shall be liable to prosecu- 
tion therefor by indictment, and shall, on con- 
viction thereof, be punished by fine not exceed- 
ing one thousand dollars, or by imprisonment 
not exceeding one year, or by both, according 
to the aggravation of the offense." And it also 
'enacts, that "if any person or persons shall at- 
tempt to influence the action or decision of any 
grand or petit juror upon any issue or matter 
pending before such juror, or before the jury of 
which he is a member, or pertaining to his or 
their duties, by writing or sending to him any 
letter or letters, or any communication in print 
•or in writing in relation to such issue or matter, 
without the order previously obtained - of the 
•court before which the said juror is summoned, 
such person or persons so offending shall be 
deemed guilty of a misdemeanor, and shall be 
liable to prosecution therefor by indictment or 
information, and shall, on conviction thereof, 
"he punished by fine not exceeding one thousand 
■dollars, or by imprisonment not exceeding six 
months, or by both such fine and imprisonment, 
according to the aggravation of the offense." 

You thus perceive that congress intends that 
"in the investigation of public offenses you shall 



be secure *from intimidation or personal influ- 
ence of every kind. 

The distinguished judge whom I- have al- 
ready quoted observes that, "into every quarter 
of the globe in which the Anglo Saxon race 
have formed settlements, they have carried with 
them this time-honored institution, ever re- 
garding it with the deepest veneration, and con- 
necting its perpetuity with that of civil liberty." 
And congress has designed by the act in ques- 
tion, that this high character of your body shall 
not be lessened. If, therefore, in violation of 
this law, to influence your action or decision, 
any letter or communication in print or writing 
relating to any issue or matter pending before 
you, or pertaining to your duties is sent to you 
without the previous order of the court, a case 
will arise coming to your knowledge, within the 
principle already stated, and it will be your 
duty, upon that knowledge to indict or present 
the offending party. It will, also, be your duty 
to preserve and deliver to the district attorney 
the letter or other communication sent to you, to 
be used as evidence in the prosecution of the 
party.3 

The oath which you have taken indicates the 
impartial spirit with which your duties should be 
discharged. You are to present no one from 
envy, hatred or malice; nor shall you leave any 
one unpresented for fear, favor, affection, hope 
of reward or gain; but shall present all things 
truly as they come to your knowledge according 
to the best of your understanding. 

You are also to keep your own deliberations 
secret; you are not at liberty even to state that 
you have had a. matter under consideration. 
Great injustice and injury might be done to the 
good name and standing of a citizen if it were 
known that there had ever been before you for 
deliberation the question of his guilt of inno- 
cence of a public offense. You will allow no one 
to question you as to your own action or the ac- 
tion of your associates on the grand jury;- 

To authorize you to find an indictment or pre- 
sentment there must be a concurrence * of at 
least twelve of your number; a mere "majority 
will not suffice. 

The constitution, as you have observed, speaks 
of a presentment or indictment by a grand jury. 
The latter — the indictment — is a formal accusa- 
tion made by the grand jury charging a party 
with the commission of a public offense. For- 
merly it was the practice in all courts having 
jurisdiction to inquire by the intervention of a 
grand jury of public offenses, amounting to the 
grade of felonies— and such is the practice now 
in many courts— for the public prosecutor to 
hand to the grand jury an instrument of this 
character— that is, a bill of an indictment in 
form, with a list of the witnesses to establish 
the offense charged. If in such case the jury 
found that the evidence produced justified the 

3 In a case which arose in Philadelphia in 1845, Judge 
King considered at length, in an elaborate and very- 
able opinion, the duties of grand juries in criminal 
■cases; and his views agree substantially with those 
expressed in the charge. "Our system of criminal ad- 
ministration," said the judge, "is not subject to the 
reproach that there exists in it an irresponsible body 
with unlimited jurisdiction. On the contrary, the 
duties of a grand jury in direct criminal accusations, 
are confined to the investigation of matters given, 
them in charge by the court; of those preferred before 
them by the attorney-general; and of those which 
are sufficiently within their own knowledge and ob- 
servation to authorize an official presentment; and 
they cannot, on the application of any one, originate 
proceedings against citizens, which is a duty imposed 
by law on other public agents. This limitation of 
authority we regard as alike fortunate for the citi- 
zen and the grand jury.. It protects the citizen 
from the persecution and annoyance which private 
malice, or personal animosity, introduced into the 
grand jury room, might subject him to. And it 
concerns the dignity of the grand jury and the vene- 
ration with which they ought always to be re- 
garded by the people, by making them umpire be- 
' tween the accuser and accused, instead of assuming 
the office of the former." Communication of Grand 
Jury, 5 Pa. Law J. 63, 64. 
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finding of an indictment they indorsed on the in- 
strument "A True Bill;" otherwise, "Not 
Found," or, "Not a True Bill," or the word 
"Ignoramus" — we know nothing of it — from the 
use of which latter word the bill was sometimes 
said to be ignored. 

A presentment differs from an indictment in 
that it wants technical form, and is usually 
found by the grand jury upon their own knowl- 
edge, or upon the evidence before them, without 
having any bill from the public prosecutor. It 
is an informal accusation, which is generally re- 
garded in the light of instructions upon which 
an indictment can be framed. 

This form of accusation has fallen in disuse 
since the practice has prevailed — and the prac- 
tice now obtains generally— for the prosecuting 
officer to attend the grand jury and advise them 
in their investigations. 

The government now seldom delivers bills of 
indictment to the grand jury in advance of their 
action, but generally awaits their judgment upon 
the matters laid before them. The district at- 
torney has the right to be present at the tak- 
ing of testimony before you for the purpose df 
giving information or advice touching any mat- 
ter cognizable by you, and may interrogate wit- 
nesses before you, but he has no right to be 
present pending your deliberations on the evi- 
dence. When your vote is taken upon the ques- 
tion whether an indictment shall be found or a 
presentment made, no person besides yourselves 
should be present. 

These, gentlemen, are all the general instruc- 
tions which we have thought important to give 
vou at this time. There are some few observa- 
tions, however, which we would add respecting 
the execution of the revenue laws; and these we 
will take from a charge of the present chief 
justice of the United States, delivered to a 
grand jury in West Virginia. "The war," says 
that great judge, "in which the nation has been 
recently engaged for the preservation of the na- 
tional union and government, endangered by re- 
bellion, made the contracting of a large debt in- 
evitable. This debt is the price of our national 
existence, and binds irrevocably the good faith 
of the people. Its inviolable obligation has been 
recognized by a solemn act of the nation in 
adopting the fourteenth amendment to the con- 
stitution of the "United States, which declares 
that 'the validity of the public debt of the United 
States, authorized by law, including debts in- 
curred for the payment of pensions and boun- 
ties for services in suppressing insurrection or 
rebellion, shall not be questioned.' " 

"There are differences of opinion as to the 
mode of payment required by the contracts of 
the American people, made through their gov- 
ernment; but nobody questions openly, if any- 
body questions at all, that the debt contracted 
must be paid, and paid in perfect good faith. 
The law of the amendment that the validity of 
the national debt shall not be questioned, was 
already written on the hearts of the people be- 
fore they made it part of the constitution. Tp 
provide for the reduction and final payment of 
this debt and the annual expenses of the gov- 
ernment, taxes are necessarily imposed. In oth- 
er words, the equal proportion to be contributed 
by each citizen is ascertained by law. He who 
withholds his just proportion, deprives the rest 
of the people of exactly the same amount with- 
held. His fraud operates as theft. The sum 
total necessary to -meet the obligations of the 
nation must be raised. Fraud upon the revenue 
does not reduce that sum; it merely shifts the 
burdens evaded by the fraudulent, upon oth- 
ers who pay their full proportion besides. All 
honest men, therefore, have a common cause 
against the dishonest." 

You, gentlemen, represent the honest men, 
and it is your duty to see that no defrauder of 
the revenue who can be brought to justice, 
escapes merited punishment. The higher in of- 
fice, and the higher in social position the delin- 
quent may be, the more unremitting and search- 



ing should be your diligence in inquiry and pre- 
sentment. 

To these observations of the chief justice, it 
may not be out of place to add here, that great 
as is the debt forced upon the nation by the 
recent Rebellion, the results to the country 
which have followed from the war, to which 
that Rebellion led, should make us feel that the 
burden of the debt is light. 

That war has done away forever with the 
miserable notion, which extensively prevailed at 
the time of the outbreak of the Rebellion, that 
the general government, because it was formed 
by the people of the several states, sovereign in 
some of their powers, should not exert any 
coercion to enforce its laws. No one is now 
willing to run a tilt against common sense by 
adducing any argument in support of this ab- 
surd position; and the war has demonstrated 
that the general government possesses all the 
power necessary to enforce obedience to its laws- 
throughout the limits of the republic. 

That war has also led to the great constitu- 
tional amendments; the amendment which de- 
clares that "neither slavery nor involuntary 
servitude, except as a punishment for crime, 
of which the party shall have been duly con- 
victed, shall exist within the "United States, or 
any place subject to their jurisdiction;" and the 
amendment which declares that "no state shall' 
make or enforce any law which shall abridge 
the privileges or immunities of citizens of the 
United States. Nor shall any state deprive any 
person of life, liberty or property, without due- 
process of law, nor deny to any person within 
its jurisdiction the equal protection of the laws." 

These amendments constitute the great, the 
crowning glory of the country, for they mak& 
freedom, when not forfeited by crime,_ the legal 
condition of every human being within the ju- 
risdiction of the United States, and equality be- 
fore the law his constitutional right. 

We had intended, gentlemen, to say something 
respecting the treatment which Chinese and 
other Asiatics have sometimes received in this 
district But the district attorney informs us- 
that there are no cases pending which would re- 
quire a consideration of this matter by you. We- 
will therefore only observe that although there 
may be reasonable differences of opinion with 
respect to the wisdom and policy of encoura- 
ging the immigration to this country of persons, 
between whom and our people there is such 
marked dissimilarity in constitution, habits and 
manners; yet so long^as our country seeks to- 
enlarge her commerce 'by treaties with Asiatic 
countries, and to secure protection to her own 
citizens in those countries by pledging protec- 
tion to their citizens in this country, it is the- 
duty of the government to exert its power, its 
entire power if necessary, to enforce its obliga- 
tions in this respect. 

And more than this— independently of all such 
considerations of duty or interest, it is base and 
cowardly to maltreat these people whilst they 
are within the jurisdiction of our government. 
If public policy requires that they should be ex- 
cluded from our shores, let the general govern- 
ment so provide and declare, but until it does 
so provide and declare, they have a perfect right 
to immigrate to this country; and whilst here 
they are entitled, equally with all others, to the 
full protection of our laws. It is unchristian 
and inhuman to maltreat them, as has been 
sometimes done by disorderly persons, we are 
sorry to say, in this district. 

We are not aware, gentlemen, that any mat- 
ter will be presented to you requiring any other 
special directions than those already given. 
Should any such arise, the court will again call 
you before it and give such instructions as the 
matter may require. You are at liberty at any 
time to ask the advice of the court upon any 
questions of law relating to matters under in- 
vestigation before you, although you will proba- 
bly find the advice of the district attorney upon 
those matters sufficient to guide your action. 
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CHARGE TO GRAND TORY. 

[2 Spr. 279.] 

■Circuit Court, D. Massachusetts. May 15, 

1861. 

•Constitutional Law — Power op Congress to 
Protect Commerce — Penal Enactments — In- 
surrection—Belligerent Rights— Functions 
■of Judiciary. 

[L, The clause in the constitution which gives to 
•congress the power to define and punish piracy is not 
the only provision conferring authority to protect the 
commerce of the United States by penal enactments. 
The power given to regulate commerce, and to make 
-all laws necessary and proper for carrying that power 
into effect, invests congress with authority to give full 
protection to commerce by its criminal jurisprudence.] 

[2. t Statutes passed by congress in pursuance of this 
power are of paramount authority, and cannot be in- 
validated or impaired by the action of any state or 
states. Any law, ordinance, or constitution made by 
them for that purpose is wholly nugatory, and can 
afford no legal protection to these who may act un- 
der it] 

[3. In case of an attempted revolution to overthrow 
the authority of the United States, where a number' 
■of states combine for that purpose, it Is the province 
■of the political department of the government to de- 
termine whether belligerent rights shall be accorded 
to them. Until belligerent rights are so accorded, the 
judiciary cannot recognize any right in the insurgents 
to carry on legitimate war, but must regard them as 
rebels and lawless aggressors upon the citizens of the 
United States, and apply to them the penal laws which 
make their acts punishable as crimes.] 

SPRAGUE, District Judge (charging grand 
jury). At the last term of the district court, 
I gave some instructions to the grand jury up- 
•on the subject of treason, and other offences 
tending to subvert the government or prevent 
the execution of its laws. [Case No. 18.273.] 
That charge having been published ■will be In 
the hands of the district attorney, and a print- 
•ed copy may be laid before you, 

I do not deem it necessary, therefore, now to 
repeat it. I would invite your attention to that 
part of the Criminal Code which is intended 
for the protection of the commerce of the TJnit- 
■ed States, and the suppression of general pira- 
cy, but more particularly the former: 

By St. 1790, c. 9, § 8 (1 Stat. 113), it is en- 
acted "that if any person or persons shall com' 
mit upon the high seas, or in any river, haven, 
basin, or bay, out of the jurisdiction of any 
particular state, murder or robbery, or any 
other offence which if committed within the 
body of a county, would by the laws of the 
United States be punishable with death; or if 
any captain or mariner of any ship or other 
vessel, shall piratically and feloniously run 
away with such ship or vessel, or any goods 
or merchandise to the value of fifty dollars, or 
yield up such ship or vessel voluntarily to any 
pirate; * * * every such offender 'shall be 
deemed, taken and adjudged to be a pirate and 
felon and, being thereof convicted, shall suffer 
■death." 

By section 9, it is enacted "that if any citi- 
zen shall commit any piracy or robbery afore- 
said, or any act of hostility against the United 
"States, or any citizen thereof, upon the high 
•sea, under color of any commission from any 
foreign prince or state, or on pretence of au- 
thority from any person, such offender shall, 
notwithstanding the pretence of any such au- 
thority, be deemed, adjudged and taken to be 
a pirate, felon, and robber, and on being there- 
of convicted shall suffer death." 

The tenth section extends the punishment of 
■death to accessaries before the fact. They are 
those who aid, assist, procure, command, coun- 
sel, or advise any person to commit any such 
robbery, murder, or other piracy. 

The eleventh section punishes accessaries aft- 
■er the fact. They are those who, "after any 
■murder, felony, robbery, or other piracy what- 



soever aforesaid," shall have been committed, 
shall furnish, aid to those by whom the crimo 
has been perpetrated. 

By section 12, "if any seaman or .other per- 
son shall * * * confederate, or attempt or 
endeavor to corrupt any commander, master, 
officer, or mariner, to yield up or to run away 
with any ship or vessel, or with any goods, 
wares, or merchandise, or to turn pirate, or to 
go over to or confederate with pirates, or in 
any wise trade with any pirate knowing him 
to be such, or shall furnish such pirate Tvith 
any ammunition, stores or provisions of any 
kind, or shall fit out any vessel knowingly and 
with a design to trade with or supply or cor- 
respond with any pirate or robber upon the 
seas; or if any person or persons shall any 
ways consult, combine, confederate or corre- 
spond with any pirate or robber on the seas, 
knowing him .to be guilty of any such piracy or 
robbery; * * * such person or persons so 
offending, and being thereof convicted," shall 
be subject to fine and imprisonment. 

By St. 1S20, c. 113, § 3 (3 Stat. 600), "if any 
person shall, upon the high seas, or in any open 
roadstead, or in any haven, basin, or bay, or in 
any river where the sea ebbs and flows, com- 
mit the crime of robbery, in or upon any ship 
or vessel, or 'upon any of the ship's company 
of any ship or vessel, or the lading thereof, 
such person shall be adjudged to be a pirate:" 
and, on conviction, shall suffer death. 

"And if any person engaged in any piratical 
cruise or enterprise, or being of the crew or 
ship's company of any piratical ship or vessel, 
shall land from such ship or vessel, and, on 
shore, shall commit robbery, such person shall 
be adjudged a pirate:" and, on conviction, shall 
suffer death. 

By St. 1S25, c. 65, § 6 (4 Stat. 116), "if any 
person or persons upon the high seas, or in any 
arm of the sea, or in any river, haven, creek, 
basin, or. bay, within the admiralty and mari- 
time jurisdiction of the United States, and out 
of the jurisdiction of any particular state, shall, 
by surprise, or by open force or violence, ma- 
liciously attack, or set upon, any ship or vessel 
belonging in whole or part, to the United 
States, or to any citizen or citizens thereof, or 
to any other person whatsoever, with an in- 
tent unlawfully to plunder the same ship or 
vessel, or to despoil any owner or owners there- 
of of any moneys, goods, or merchandise, laden 
on board thereof, every person so offending, 
his Or her counsellors, aiders, or abettors, shall 
be deemed guilty of felony," and subject to 
fine and imprisonment. 

By section 7, "if any person or persons upon 
the high seas, or m any other of the places 
aforesaid, with intent to kill, rob, steal, * * * 
or to do or perpetrate any other felony, shall 
break or enter any ship or vessel," he shall 
be liable to fine and imprisonment. 

By St. 1846, c. 98, § 5 (9 Stat. 73), "if any 
captain or other officer or mariner, of a ship 
pr vessel, on the high seas, or any other wai- 
ters within the admiralty and maritime juris- 
diction of the United States, shall piratically 
or feloniously run away with such ship or ves- 
sel, * * * or yield up such ship or vessel 
voluntarily to any pirate," he shall be subject 
to fine and imprisonment. 

By St. 1847, c. 51, § 1 (9 Stat. 175), "any 
subject or citizen of any foreign state, who 
shall be found and taken on the sea,' making 
war upon the United States, or cruising against 
the vessels and property thereof, or of the 
citizens of the same, contrary to the provisions 
of any treaty existing between the United 
States and the state of which such person' is a 
citizen or subject, when by such treaty such 
acts of such persons are declared to be piracy," 
may be tried, convicted, and punished in the 
same manner as other persons charged with 
piracy. 

So far as the foregoing enactments are in- 
tended to punish aggressions upon the vessels 



CHARGE (Case No. 18,237) 

of foreign nations by pirates who are regarded 
as the enemies of mankind, hostes humanl 
generis, thev are founded upon the first article 
of the constitution, which gives to congress the 
power to define and punish piracy. But that 
is "by no means the only clause in the constitu- 
tion that gives authority to protect the com- 
merce of the United States by penal enact- 
ments. Congress is, in express terms, vested 
with the power to regulate commerce, and to 
make all laws necessary and nroper to carry 
that power into effect; and there can be no 
doubt that the legislature is thus authorized 
to give full protection to the commerce of tne 
United States by its criminal jurisprudence. 
This power has been exercised ever since the 
organization of our government, and has been 
affirmed by the supreme court. U. S. v. 
Coombs, 12 Pet. [37 U. S.] 72. It is, then, the 
province of those who have the power of legis- 
lation to determine what penalties shall be in- 
flicted upon such as commit aggressions or dep- 
redations upon our commerce; and it is the 
province of the judiciary to ascertain and fol- 
low the legislative will. 

These statutes being enacted pursuant to tne 
constitution are of paramount authority, and 
cannot be invalidated or impaired by the ac- 
tion of any state or states; and every law, 
ordinance, and constitution made by them for 
that purpose, whatever its name or form, Is 
wholly nugatory, and can afford no legal pro- 
tection to those who may act under it. But 
suppose that a number of states undertake ny 
revolution to throw off the government of the 
United States and erect themselves into an 
independent nation, and assume in that char- 
acter to issue commissions authorizing the cap- 
ture of vessels of the United States, will such 
commissions afford any protection to those act- 
ing under them against any penal laws of the 
United States? Cases have heretofore arisen 
where a portion of a foreign empire — a colony 
— has undertaken to throw off the dominion of 
the mother country, and assumed the attitude 
and claimed the rights of an independent na- 
tion; and in such cases it has been held that 
the relation which the United States should 
hold to those who thus attempt and claim to 
institute a new government is a political rather 
than a legal question; that, if those depart- 
ments of our government which have a right 
to give the law, and which regulate our for- 
eign intercourse and determine the relation in 
which we shall stand to other nations, recog- 
nize such new and self-constituted government 
as having the rights of a belligerent in a war 
between them and their former rulers, and the 
United States hold a neutral position in such 
war, then the judiciary, following the other de- 
partments, will to the same extent recognize 
the new nation. 

But if the legislative and executive depart- 
ments of the government utterly refuse to recog- 
nize such new government, or to acknowledge it 
as having any belligerent or national rights, and, 
instead of taking a neutral attitude, endeavor 
by force to suppress depredations on commerce 
by such assumed government, as violating the 
rights and infringing the laws of the United 
States, then the judiciary will hold that such 
depredations are not to be considered as bellig- 
erent, and entitled to the immunities of lawful 
war, but as robbery or other lawless depreda- 
tions, subject to the penalties denounced by 
our laws against such offences. U. S. v. Pal- 
mer, 3 Wheat. [16 U. S.] 618, 634. 635; U. S. 
v. Klintock, 5 Wheat. [IS U. S.] 144, 149: U. 
S. v. Smith, Id. 153, 155, 161, 162; U. S. v. 
Pirates, Id. 193, 194, 197. See, also, The Pal- 
mvra, 12 Wheat. [25 U. S.] 16: The Marianna 
Flora, 11 Wheat. [24 U. SJ 40; U. S. v. The 
Malek Adhel, 2 How. [43 U. SJ 232. The ju- 
diciary certainly cannot adopt a more in- 
dulgent rule toward those who are in open re- 
bellion against the authority of the United 
States, or toward aliens co-operating with and 
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acting under the assumed authority of such 
rebels. While the other departments of the- 
government and the 'nation refuse to regard 
anv state, or association of states, as having 
the rights of a belligerent, or as carrying on 
legitimate war, and are exerting not only moral 
but physical fqrce against them as rebels, and 
lawless aggressors upon the United States and 
its citizens, the courts also must so regard them,, 
and cannot admit that any legislation or as- 
sumption of power by such state or states can 
authorize acts in violation of the laws of the- 
United States, or change the character of of- 
fences under them. 

There is another view. Mere rebellion ab- 
solves no man from his allegiance. Citizens of 
the United States, therefore, may not only btt- 
subject to the penalties of treason; but if they 
commit hostilities upon the commerce of the 
United States, under a commission from any 
foreign nation, even the oldest and best estab- 
lished,— such as England or Prance, for ex- 
ample, — they may be dealt with as pirates by 
the express enactments in the ninth section of 
the statute of 1790, which has already been re- 
ferred to. And aliens who are subjects or citi- 
zens of any foreign state, with whom we have- 
a treaty, — such as is described in the statute or 
1847 (chapter 51), which has already been quot- 
ed,— if, in violation of such treaty, they make 
war upon the United States, or cruise against 
our vessels or property under a commission 
from any foreign government, however long 
acknowledged, may, by the clear provisions of 
that statute, be dealt with as pirates. 

If aliens, subjects of a nation with whom wl* 
have no such treaty, commit acts of hostility 
upon our commerce, under the alleged authori- 
ty or commission of a new and self-created 
government claiming to be independent, it may 
be material to inquire whether such govern- 
ment is to be regarded as having the immuni- 
ties of a belligerent, or whether such aliens 
may be treated as robbers on the seas; and 
this inquiry will be governed by the principle* 
which I have already stated. 

Besides the laws to which I have called your 
attention, there are others designed for the- 
protection of persons and property upon th«- 
oeean, by prescribing the duties and liabilities 
of the officers and marines on board American 
vessels; but these do not seem to require any 
particular attention at the present time. 
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CHARGE TO GRAND JURY. 

[Taney, 615.] i 

Circuit Court, D. Maryland. April, 1836. 

Grand Juries— Evidence to Justify Present- 
ment. 

[Grand jurors should present no one, unless, In their 
deliberate judgment, the evidence before them is suffi- 
cient, in the absence of any other proof, to justify th& 
conviction of the party aecused.] 

TANEY, Circuit Justice (charging grand 
jury). I* has been usual for this court, at the- 
opening of the term, to deliver a charge to the 
grand jury; and you will probably expect one 
from me, in conformity with this practice. A& 
I doubt much the necessity of continuing the- 
custom, and may not hereafter adhere to it, my 
address to you will be a brief one, and its chief 
object to explain why I am disposed to depart 
from the former practice. 

There was a time, without doubt, in the days- 
that have gone by, when precise and detailed in- 
structions from the court, to the grand jury,, 
were necessary for' the purposes of justice. But 
in the present enlightened state of the publie 
mind, when education and useful information 

1 [Reprinted by permission.] 
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are not confined to a few, but diffused generally 
throughout the community, every citizen sum- 
moned as a juror, has a general knowledge of 
the duties he is called there to perform, and of 
the manner in which it is incumbent on him to 
discharge them; and in all cases demanding 
more precise and particular knowledge, you will 
have the aid of the district attorney, whose duty 
it is to counsel you in matters of law, whenso- 
ever you may think proper to require it. It 
cannot, therefore, be necessary, in a charge 
from the bench, to enumerate and define, with 
legal precision, the various offences against the 
United States, which are punishable by indict- 
ment in this court. But few, I trust, if any, in- 
fractions of the law are likely to come before 
you, and it would be a waste of time in the court 
to engage itself in discussing principles, and en- 
larging upon topics which are not to lead us to 
some practical result; nor can any useful pur- 
pose be answered by calling upon you to follow 
the court through the wide field of criminal 
jurisprudence, when it is well known that your 
labors will be confined to a very small portion 
of it. It is my earnest desire, that we should 
proceed at once, with industry and energy, to 
. execute the duties for which we are assembled, 
and while we give to every subject brought be- 
fore us, the most ample time for full examina- 
tion and elaborate judgment, not a moment 
should be wasted in unnecessary forms. 

The court must, however, impress upon you 
the propriety of being diligent in your inquiries, 
and careful and elaborate in your conclusions. 
In a country like ours, blessed with free institu- 
tions, the safety of the community depends up- 
on the vigilant and firm execution of the law; 
every one must be made to understand, and 
constantly to feel, that its supremacy will be 
steadily enforced by the constituted tribunals, 
and that liberty cannot exist under a feeble, re- 
laxed or indolent administration of its power, 
where crime goes, unpunished and the law is 
contemned. With a criminal code so mild and 
forbearing as ours, there can be no just cause 
for sympathy with any party who voluntarily, 
under any pretext, incurs its penalties; and negli- 
gence or carelessness in your inquiries would 
tend to multiply the number of offences, and 
would deprive society and the individual citizen 
of the protection and security to which they are 
entitled. 

But in our desire to bring the guilty to pun- 
ishment, we must still take care to guard the 
innocent from injury; and every one is deemed 
to be innocent, until the contrary appears«>by 
sufficient legal proof. You will, therefore, in 
every case that may come before you, carefully 
weigh the testimony, and present no one, unless, 
in your deliberate judgment, the evidence before 
you is sufficient, in the absence of any other 
proof, to justify the conviction of the party ac- 
cused. And this rule is the more proper, be- 
cause he is not permitted to summon witnesses 
or adduce testimony to the grand jury, and your 
decision must be made without hearing his de- 
fence. Gentlemen, you may retire to your room. 
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CHARGE TO GRAND JURY— THE CIVIL 
RIGHTS ACT. 

[1 Hughes, 541.] i 

Circuit Court, W. D. North Carolina, April, 
1S75. 

Civil. Rights Bill.— Effect. 

1. In North Carolina, the equal rights, in inns and 
public conveyances, of all persons without distinction 
of class, are fully protected by state statutes, and ex- 
isted as to inns at common law; and the act of con- 

1 [Reported by Hon. Robert W. Hughes, District 
Judge, and here reprinted by permission.] 
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gress commonly called the "Civil Rights Bill " was un- 
necessary in the state; and its only effect is to give 
jurisdiction of wrongs committed against citizens on 
account of class to the federal courts. 

2. These laws, state and national, -were intended to 
secure political and legal equality, of rights to all citi- 
zens, but were not intended to establish social equal- 
ity, or to enforce social intercourse between different 
classes of citizens. 

3. Quaere, whether the civil rights acts of congress 
are constitutional in so far as they legislate upon the 
rights which appertain to men in their character as 
citizens of the states as distinguished from those 
which belong to them as citizens of the United States? 

The following opinion was given in response 
to inquiries from the grand jury, in regard to 
their duties under the act of congress just then 
passed, commonly called the "Civil Rights Bill. 
See Acts 1S74-75 [18 Stat.] c. 114, p. 335. 

DICK, District Judge (charging grand jury). 
I will consider the subject in the following or- 
der: (1) What was the existing law before 
the passage of the act? (2) The provisions and 
purposes of the act. (3) Had congress the con- 
stitutional authority to pass the act? 
' Under the constitution and laws of the United 
States, and the constitution and laws of this 
state, the colored man is a free citizen, and en- 
titled to the legal rights of all other citizens. 

We propose, in the first place, to inquire what 
were the rights of persons at common law, be- 
fore the passage of the civil rights bill, as to 
the full and equal enjoyment of the accommoda- 
tions, advantages, facilities, and privileges of 
inns, public conveyances by land or water, the- 
atres, and other places of public amusement. 
We will confine out attention chiefly to inns, 
as the principles of law in such cases are appli- 
cable to common carriers, and other public un- 
dertakings and employments. By referring to 
standard works which treat of this subject at 
common law, we will find the following prin- 
ciples established by frequent adjudication: A 
person who makes it his busiriess to entertain 
travellers and passengers and provide lodgings 
and necessaries for them and their horses and 
attendants, is a common innkeeper; and it is 
no way material whether he have any sign be- 
fore his door or not. 3 Bac. Abr. 660. The 
duty of innkeepers extends chiefly to entertain- 
ing and harboring travellers, finding them vic- 
tuals and lodgings, and securing the goods and 
effects of their guests; and, therefore, if any 
one who keeps a common inn refuses either to 
receive a traveller as a guest into his bouse, or 
to find him victuals and lodging, upon his ten- 
dering him a reasonable price for the same, he 
is not only liable to render damages for tne in- 
jury, in an action on the case, at the suit of 
the party grieved, but may also be indicted 
and fined at the suit of the king. For he who 
takes upon himself a public employment must 
serve the public as far as his employment goes. 
Id. 662. - Also it is said that an innkeeper may 
be compelled by the constable of the town to re- 
ceive and entertain a person as his guest. Id. 
664. An inn has been judicially defined to be 
"a house where the traveller is furnished with 
everything which he has occasion for whilst on 
his way." But a mere coffee-house, or eating- 
room or boarding-house, is not an inn. 1 Pars. 
623. One who entertains strangers occasional- 
ly, although he receives compensation for it, is 
not an innkeeper. Mathews' Case, 2 Dev. & B. 
424. An innkeeper may refuse to receive a dis- 
orderly guest, or require him to leave his house. 
He is not bound to examine into the reasonable- 
ness of the guest's requirements. And while 
travellers are entitled to proper accommodations, 
they have no right lo select a particular apart- 
ment, or to use it for purposes other than those 
for which it was designed. 1 Pars. 523. 

The law only obliges an innkeeper to furnish 
proper and convenient accommodations for his 
guests, and in doing this, he may arrange his 
business to suit his own advantage, while he 
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complies with the reasonable requirements of his 
guests. This state and other states of the 
Union, have statute regulations upon the sub- 
ject of inns. In every prosperous and commer- 
cial country there are laws upon this subject, as 
travellers and men of business must have places 
of entertainment where their reasonable wants 
of lodging and subsistence can be conveniently 
obtained. "We find in ancient Rome, that the 
praetors established many wise regulations for 
the accommodation of travellers, which are very 
similar to the principles of the common law 
and our state statutes. 

In this state we find a statute originally pass- 
ed in 1798, which provides, that every person 
wishing to keep a common inn, tavern or ordi- 
nary for the entertainment of travellers and 
others, shall apply to the board of county com- 
missioners for a license to do so, "and the appli- 
cant must give bond in the sum of one thousand 
dollars, payable to the state of North Carolina," 
and conditioned for finding and providing good 
and wholesome diet and lodgings for his guests, 
and stable and provender for their horses; and 
also to safely keep for his guests all such arti- 
cles and property as may come to his care and 
charge as an innkeeper; and on breach of any 
condition thereof, any person injured may put 
the same in suit. Bat. Revisal, c. SI. This is 
a statute remedy in addition to the remedies 
at common law, and is secured by bond with 
sufiieient sureties. This statute asserts the 
rights provided for in the civil rights bill, and 
secures them more effectually than the act of 
congress. The penalty in the act of congress is 
five hundred dollars without any security; but 
any damages incurred are secured in the state 
statutes by a thousand dollar bond with sure- 
ties. In both instances, if the statute remedy 
is pursued by the party injured, the common 
law remedies are waived. It is thus apparent 
that all the rights to the full and equal enjoy- 
ment of the advantages, accommodations, facil- 
ities, and privileges of inns, public conveyances, 
etc., are derived from the common law and state 
statutes, and fully existed before the passage 
of the civil rights bill. By the common law and 
statutes of this state, no discrimination is made 
against colored men as a class, or against non- 
resident citizens. The civil rights bill was, 
therefore, it would seem, unnecessary, so far as 
this state is concerned; and being unnecessary, 
the question arises whether congress, under any 
provision of the constitution, had the authority 
to legislate upon domestic and local subjects, 
which are properly under the control of state 
action. We will consider this question in a 
subsequent part of this charge. 

Both the national and state governments have 
conferred upon the colored man all the legal 
rights of citizenship, and both governments 
would be untrue to themselves if those rights 
were not properly protected and enforced by 
suitable legislation. In political circles it may 
be said that the rights of citizenship ought not 
to have been conferred upon the colored man by 
the general government, and the Southern states 
acted under an unwarranted compulsion when 
they recognized and established those rights in 
their new state constitutions. Those states enter- 
ed into a rebellion against the general govern- 
ment, to protect and secure the institution of 
slavery, and the Rebellion was suppressed by 
force of arms, and the government imposed upon 
those states certain fundamental conditions as 
prerequisites to their readmission into the Union. 
These fundamental conditions were accepted by 
the insurrectionary states, and were incorporat- 
ed into their constitutions. The full rights of 
citizenship were thus conferred upon colored 
men by the amendments of the national and 
state constitutions, and directly resulted from 
the Rebellion, and were not created by the civil 
rights bill. If these rights were unjustly and 
improperly conferred the wrong is attributable 
to the Rebellion which brought on such conse- 
quences. These amendments to the national 



and state constitutions have been approved and 
adopted by the people in the manner provided by 
our fundamental law and are now a part of the 
law of the land, which courts of justice are 
bound to administer. 

We will now consider what are the provisions 
and purposes of the civil rights bill. The first 
section enacts that all persons within the juris- 
diction of the United States shall be entitled to 
the full and equal enjoyment of the accommoda- 
tions, advantages, facilities and privileges of 
inns, public conveyances on land or water, thea- 
tres, and other places of public amusement; sub- 
ject only to the conditions and limitations estab- 
lished by law and applicable alike to the cit- 
izens of every race and color, regardless of any 
previous condition of servitude. The second sec- 
tion provides that any person who shall violate 
the first section, shall be liable to a penalty of 
five hundred dollars, and also to an indictment 
for misdemeanor: the penalty to be recovered by 
suit of the party injured, and the indictment to 
be prosecuted in the federal courts. The third 
section gives to the federal courts exclusive ju- 
risdiction of the suit and indictment mentioned 
in section 2, and makes it the duty of district 
attorneys, marshals, deputy marshals, and Unit- 
ed States commissioners, to see that all offences 
under section 2 are properly prosecuted. Section 
4 provides that no citizen shall be excluded from 
jury service in the national or state courts on ac- 
count of race, color, or previous condition of 
servitude. Section provides tnat all cases aris- 
ing under this act in the federal courts, may be 
reviewed by the supreme court without regard 
to the sum in controversy. In this act we find 
all the usual safeguards which are adopted in 
the enactment of laws to prevent oppression and 
secure the rights of individual citizens. The 
purposes of the bill are fully expressed in the 
preamble: "Whereas, we recognize the equali- 
ty of all men before the law, and hold that it 
is the duty of the government in its dealings 
with the people to mete out equal and exact 
justice to all of whatever nativity, race, color or 
persuasion, religious or political." 

From the preamble and all the provisions of 
the act, it is obvious that the civil rights bill 
neither directly nor indirectly confers, nor was 
intended to confer any rights or privileges of 
social equality among men. Neither have the 
recent amendments of national or state constitu- 
tions any such purposes or effect. Every man 
has a natural and inherent right of selecting his 
own associates, and this natural right cannot be 
prQperly regulated by legislative action, but must 
always be under the control of individual taste 
and inclination. There have always been dif- 
ferent circles in society, and this condition of 
things will ever remain among men. This nat- 
ural right and inclination of selecting associates 
exists among the animals of every species. 
Even in free and enlightened Athens we find 
among the citizens of the republic well-defined 
social distinctions* which could not be regulated 
by public law. The Athenians would not as- 
sociate on terms of social equality with the 
most learned and distinguished foreigners, who 
were regarded as barbarians. They once put a 
citizen to death for interpreting into the lan- 
guage of his country the message of a Persian 
king. The iron laws of Sparta placed the 
citizens upon terms of social equality, and made 
them a nation of savage warriors and ignorant 
barbarians. The founders of Rome were a 
band of robbers and outlaws and mingled in free 
and equal social intercourse; but when Romulus 
selected the centum patres, the social distinc- 
tion of patricians and plebeians was established, 
which for seven hundred years disturbed the 
peace of the kingdom and commonwealth, and 
led to the establishment of the empire. In 
England political and social distinctions have al- 
ways existed, and cannot be broken down with- 
out the complete subversion of the government. 
The hope and expectation that there will ever 
be a nation on earth in which all men will asso- 
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date upon terms of social equality is a wild 
-dream of fanaticism, which can never be real- 
ized. It certainly cannot be a matter of sur- 
prise that among the white people of the South- 
ern states, there should be strong opposition to 
according equal social privileges to the colored 
race. The colored men were formerly slaves, 
and the condition of servitude rendered them 
greatly wanting in education, refinement and 
social culture. White men often came in con- 
tact with colored men, but the association was 
■that of superiors with inferiors. Before the war, 
white men who associated with colored men on 
terms of social equality became degraded in the 
eyes of the community. These social prejudices 
naturally resulted from the condition of things 
and are too deeply implanted to be eradicated by 
.any legislation. Any law which would impose 
upon the -white race the imperative obligation of 
mingling with the colored race on terms of social 
-equality would be repulsive to natural feeling 
■and long established prejudices, and would be 
justly odious. There is no principle of law, 
human or divine, that requires all men to be 
■thrown into social hotchpot in order that their 
■equality of civil rights may be secured and en- 
forced. The civil rights bill neither imposes nor 
was intended to impose any such social obliga- 
tion. It only proposes to provide for the enforce- 
ment of legal rights guaranteed to all citizens 
by the laws of the land, and leaves social rights 
■and privileges to be regulated, as they have 
■ever been, by the customs and usages of so- 
ciety . I will briefly restate the principles of law* 
which we have been considering as they exist in 
this state, independent of the civil rights bill. 
The law only requires innkeepers, common car- 
riers, etc., to furnish accommodations to col- 
•ored men, equal to those provided for white men, 
when the same price is paid. Innkeepers may 
have separate rooms and accommodations for 
-colored men, but they must be equal in quality 
and convenience to those furnished white men. 
Railroad companies may have first class coaches 
for colored men, and first class coaches for white 
men. If white men are protected from the in- 
trusion of colored men, colored men must like- 
■wise be protected from the intrusion of white 
men, as the legal rights of both classes are the 
same. . Both races are alike entitled to receive 
•convenient and comfortable accommodations in 
inns and public conveyances, and neither a white 
man nor a colored man has a right to say that 
the innkeeper shall put them in the same room 
without their mutual consent. If a traveller 
.gets inn accommodations and comfortable trans- 
portation according to the price paid, he has 
.no just cause of complaint, and the innkeeper 
-and common carrier discharge the obligations 
imposed upon them by law. If the innkeeper 
tenders such accommodations, and the guest re- 
fuses them, he may compel the guest to quit 
"the inn, and seek for accommodation elsewhere. 
Pell v. knight, 8 Mees. & W. 276. 

I have thus stated the conditions and limita- 
tions established by the common law and stat- 
ute law of North Carolina, regulating the rel- 
ative rights and responsibilities of innkeepers and 
tbeir gupsts. If any person within the jurisdic- 
tion of this state is denied his legal rights by an 
innkeeper/ the party injured has the following 
remedies under the state laws: (1) By civil ac- 
tion and indictment at common law, prosecuted 
in the superior court. (2) By civil action on inn- 
keeper's bond, as provided by statute. . ■ 
If these legal rights cannot be properly en- 
forced by a colored man in the state courts, 
then he may remove his suit in the state courts 
to the federal court, under the civil rights bill 
-of the 9th of April, 1866 [14 Stat. 27]. Thus, 
it would seem that under existing laws in this 
state, the colored man has all the rights, and 
remedies of any other citizen, in relation to the 
subjects embraced in the civil rights bill. I am 
not aw.are that there is any law in North Caro- 
lina which in express terms makes any dis- 
-crimination against the colored race, except 
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the statute regulating the domestic institution 
of marriage, and this subject is and must ever 
remain under the exclusive control of local 
state government. It has been alleged that a 
few municipal charters granted by the present 
legislature, in effect deprive colored citizens of, 
some elective franchises which are enjoyed by 
white citizens. This subject is not embraced 
in the civil rights bill, and calls for no expres- 
sion of opinion in this charge. 

We will now proceed to consider the impor- 
tant question as to what extent congress has 
the constitutional authority to establish and 
regulate the civil rights of citizens of the Unit- 
ed States in the several states. This question 
has recently been elaborately considered by the 
supreme court of the United States, in the 
Slaughterhouse Cases, 16 Wall. [83 U. SJ 36, 
and also by the supreme courts of Ohio and 
Indiana in the cases of State v. McCann [21 
Ohio St. 198] and Cory v. Carter [48 Ind. 327]. 
In these cases the following principles of law 
may be regarded as established. We only Te« 
fer to the salient points pertinent to our discus- 
sion. Previous to the adoption of the recent 
amendments to the constitution of the United 
States, with the exception of a few express 
prohibitions and restrictions in the federal con- 
stitution, "the entire domain of the privileges 
and immunities of citizens of the states lay 
within the constitutional and legislative power, 
of the states, and without that of the federal 
government." The states, with the restrictions 
and prohibitions referred to, could establish ana 
regulate the civil rights of their own citizens. 
But when those rights are established by state 
laws, the constitution declares to the states 
that those rights, neither more nor less, shall 
be the measure of the rights of the citizens of 
other states within their jurisdiction. And 
quoting from the language of Chief Justice 
Taney in another case, it is said, "that for all 
the great purposes for which the federal gov- 
ernment was established, we are one people, 
with one common country, we are all citizens 
of the United States," and it is as such citizens 
that their rights are supported by the United 
States courts. The recent amendments to the 
constitution were intended to secure freedom 
and the benefits of citizenship to colored men, 
and protect their civil rights against hostile 
state legislation. All state laws which discrim- 
inate against colored men as a race, and deny 
them equal civil rights with other citizens, are 
now prohibited by the constitution, and may be 
declared unconstitutional by the courts; and 
congress may also enforce the civil rights thus 
denied, by suitable legislation. 

A state has the constitutional and legislative 
power to change or modify the common law, 
<md by statute establish and regulate the rignts 
of its citizens to the enjoyment and benefit of 
inns, public conveyances, etc., but cannot deny 
to any citizen of the United States, within its 
jurisdiction, the equal protection of the laws. 
In the Slaughterhouse Cases [supra] it is said: 
"The clause which forbids a state to deny to 
any person the equal protection of the laws, 
was clearly intended to prevent the hostile dis- 
crimination against the negro race, so familiar 
in the states where he had been a slave, and 
for this purpose the clause confers ample power 
upon congress to secure their rights and equali- 
ty, before the law. We doubt very much 
whether any action by a state, not directed by 
way of discrimination against the negroes as 
a class, or on account of their race, will ever 
be held to come within the purview of this pro- 
vision." As no such contingency had arisen in 
this state, as is contemplated by the fourteenth 
amendment, it may well be considered as a 
matter of grave doubt whether congress had 
the constitutional authority to legislate upon 
matters properly belonging to the local and do- 
mestic government of the state, when the state 
had in no way denied to persons within its 
jurisdiction the equal protection of the laws. 
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In a charge to a grand jury I will not pretend 
fully to discuss and decide upon the constitu- 
tionality of the civil rights bill, as this is an 
exceedingly delicate and important question, 
and one that has induced much public consid- 
eration and excitement. 

Judge Cooley, in his learned and valuable 
treatise on Constitutional Limitations, at page 
159 says: "It must be evident to any one that 
the power to declare a legislative enactment 
void, is one which the judge, conscious of the 
fallibility of the human judgment, will shrink 
from exercising in any ease where he can con- 
scientiously do so, and with due regard to duty 
and official oath, decline the responsibility. 
Neither will a court, as a general fule, pass up- 
on a constitutional question and decide a stat- 
ute to be invalid, unless a decision upon that 
very point becomes necessary to the determina- 
tion of the cause. While the court cannot shun 
the discussion of constitutional questions, when 
fairly presented, they will not go out of their 
way to find such topics. They will not seek 
to draw in such weighty matters collaterally, 
nor on trivial occasions. It is both more proper 
and more respectful to a co-ordinate depart- 
ment to discuss constitutional questions only 
when that is the very lis mota. Thus pre- 
sented and determined, the decision carries a 
weight with it to which no extrajudicial dis- 
quisition is entitled." 

The constitutionality of tbe civil rights bill 
has been asserted by the deliberate action ot 
congress, composed of many able lawyers and 
wise and enlightened statesmen, and it would 
be very ' presumptuous in me, collaterally, and 
without argument, to decide differently upon a 
question which that body carefully considered 
and acted upon under the solemn sanction of 
official obligation. "It is a solemn act in any 
case to declare that that body to whom tne 
people have committed the solemn function of 
making the laws of the commonwealth, have 
deliberately disregarded the limitations imposed 
upon their delegated authority, and usurped 
power which the people have been careful to 
withhold." Cooley, Const. Lim. 160. This 
question will doubtless soon be decided by the 
supreme court of the United States, and when 
determined by that august tribunal, I feel con- 
fident that the decision will be acquiesced in 
by all the American people disposed to observe 
the law of the land. Although the constitu- 
tionality of the civil rights bill may be ques- 
tioned, the act cannot properly be regarded as 
an oppressive exercise of legislative power. It 
only re-enacts the law already in force in this 
state, and furnishes new remedies not more 
stringent than those existing at common law 
and under our state statutes. It provides that 
those remedies shall be enforced in the federal 
courts, where all cases are tried by juries com- 
posed of just, impartial and enlightened citi- 
zens of the state, selected as state juries are 
selected; and the legal rights of parties are 
under the final control of the supreme court of 
the United States, consisting of learned and 
just judges, whose opinions are regarded as 
high authority in all the courts of this country 
and England. In the civil rights bill the legis- 
lative will of the nation has been solemnly ex- 
pressed by the chosen representatives of the 
sovereign people; and it is to be hoped that all 
good citizens will yield obedience to the law, 
feeling well assured that the vexed and diffi- 
cult constitutional questions which it involves, 
will be properly determined, and the rights of 
all citizens be justly administered by the judi- 
cial department of the government. This 
course of conduct will be in conformity to the 
true theory and spirit of our federal and state 
governments, and manifest the patriotic loyalty 
of our people. 

If, therefore, any bill of indictment founded 
upon the civil rights bill is presented by the 
district attorney for your action, it is your duty 
to pass upon such bill as .you pass upon all 



other bills, and leave the constitutionality or 
the act to be determined by the court upon, 
mature consideration, after being aided and en- 
lightened by the careful investigations and able 
and learned arguments of counsel. 
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CHARGE TO GRAND JURY— CIVIL 
RIGHTS ACT. 

[3 Hughes, 576.] i 

Circuit Court, W. D. Virginia. March, 1878. 

Civil Rights Act op March 1, 1875. 

A state officer, empowered by law to select jurors to- 
serve in the courts of the state in the trial of civil 
and criminal cases, who for a series of years selects 
only white jurors, and fails to select colored jurors, is 
amenable to indictment in & court of the United States, 
under section 4 of the act of congress approved March 
1, 1875 [18 Stat. 335], entitled "An act to protect all 
citizens in their civil rights." 

The laws of Virginia intrust the whole duty 
of selecting jurors to serve in the state courts 
to the judges of the county courts. An act of 
the general assembly of the state, passed in 
1870, 'provides that ''all male citizens, twenty- 
one years old and not over sixty, who are en- 
titled to vote and hold office under the constitu- 
tion and laws of the state, shall be liable to- 
serve as jurors." It is alleged as a fact that in 
many counties of the state colored men have- 
never been put upon the juries. * The act of 
congress of March 1, 1875, for the protection of 
the civil rights of all citizens, provides that: 
"Sec. 2. No citizen, possessing all other qualifi- 
cations which are or may be prescribed by law, 
shall be disqualified for service as grand or pet- 
it juror in any court of the United States, or or 
any state, on account of race, color or previous 
condition of servitude, and any officer or other 
p'erson eharged with the duty in the selection or 
summoning of jurors, who shall exclude or fail 
to summon any citizen for the cause aforesaid, 
shall, on conviction thereof, be deemed guilty of 
a misdemeanor, and be fined not more than five- 
thousand dollars." At the March term of the- 
circuit court of the United States for the West- 
ern district of Virginia, held at Lynchburg, the 
grand jury made presentment by indictment of 
several of the judges of the county courts of" 
counties in the district for violation of the sec- 
ond section of the said act of congress just 
quoted. The indictments were found in pur- 
suance of a charge of the judge of the court, . 
which was as follows: 

RIVES, District Judge (charging grand jury). 
I am required by act of congress to provide for- 
your selection, as nearly as practicable, in con- 
formity with the state law, such is the deference- 
properly paid by congress to the laws and prac- 
tice of the states. Hence, in the rule of court 
I have prescribed for the purpose, the lists are- 
returned by the marshal from the various coun- 
ties appurtenant to this court without discrim- 
ination as to race and, without reference to- 
politics. The only injunction is to have duly- 
qualified jurors, of sound judgment, and liable 
to no suspicion of any disaffection to the gov- 
ernment or of any disinclination to execute the- 
laws. From these lists you are then drawn by 
lot,, so as to remove all possibility and repel 
any imputation of your being impaneled for any 
sinister purpose or for the accomplishment of 
private 'ends. With these precautions the court 
is assured of your impartiality and your ability 
to assert and vindicate the laws. You have- 
no sooner taken your oaths, and your seats in 
the panel, than you are set aside and conse- 
crated to a special and responsible duty, that of 
inquiring into offenses of every deseription- 

1 [Reported by Hon. Robert W. Hughes, District 
Judge, and here reprinted by permission.] 
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against the laws of the United States. You 
cannot, then, be approached by any one on the 
subject of your inquiries, either by verbal or 
written communications, unless with my leave, 
and any attempt at such tampering should be 
promptly reported to the court for its action. 
The witnesses you may need are fully protected 
from all intimidation and hindrance, and the 
officers who are to execute your process are en- 
couraged and shielded by similar guards. All 
this displays the anxiety of the laws to insure 
you the most ample opportunities of prosecuting 
your inquiries free from all external pressure, 
and with exclusive reference to your own sense 
of duty. Outside opinions and outside influ- 
ences are not to invade the sacred precincts of 
your deliberations. Fealty to the laws and 
intrepid fidelity to your oaths is the motto that 
should be emblazoned over the door through 
which you retire, and where none can follow 
save the district attorney, on whom you can at 
all times call for the laws, and the witnesses 
who are to give you the facts. In order to pre- 
serve the due sanctity of your deliberations, you 
must be cautious to abstain from all disclosure 
of your proceedings, and in every respect to 
observe that secrecy to which you are sworn for 
obvious ends of justice and dignity. 

As to the scope of your inquiries, they are 
coextensive with the jurisdiction of this court. 
They cannot go beyond. You are restricted to 
the statutes of the United States. The war- 
rant for your finding must be found in them. 
This results from the nature of our governments, 
state and federal. Congress ordains laws to 
define and protect the operations of the gov- 
ernment of the United States within the states. 
To this end it establishes courts of its own, and 
intrusts to them the due assertion and enforce- 
ment of its laws. Every question arising un- 
der the constitution, the laws, and the treaties 
of the United States are either primarily or me- 
diately referrible to the federal courts. Hence, 
if these respective tribunals, state and federal, 
keep .within their prescribed orbits, and dis- 
charge their whole duty to the laws of both, 
there will scarcely be room or occasion for con- 
flict of jurisdiction. But the moment a law of 
congiess is disobeyed in any judicial quarter 
1 the danger of this collision becomes imminent, 
and it becomes the duty of all having power to 
guard against it to take every possible precau- 
tion to prevent it. 

Under this persuasion and with this view I 
deem it my duty to call your special attention 
to a law of congress designed to secure to all 
persons "the equal protection of the laws," the 
denial of which, in a late case in this district, 
has brought the circuit court of the district in 
conflict with a state court, apparently to the 
disquietude of the public. I allude to an act 
of congress forbidding, under penalties, any dis- 
crimination on account of race or color to be 
made by those charged with the duty of return- 
ing jury lists. 

Before citing it, however, I would beg leave 
to recall to you the requirements of your state 
laws and constitution, not that you have to deal 
with them on this occasion, but to show you 
that in the execution of this act of congress you 
are not asked to do anything. contrary to them, 
but only what is strictly conformable to them. 
By the laws of the state no discrimination is 
made on account of race or color in the liability 
of its citizens to jury service. All male citizens, 
twenty-one years of age, not over sixty, who are 
entitled to vote and hold office under the con- 
stitution and laws of this state, shall be liable 
to serve as jurors, etc. Code Va. p. 1058, c. 
157, § 1. This could not be otherwise, under 
the state constitution or the fourteenth amend- 
ment of the United States constitution. The 
former was adopted prior to the ratification of 
the latter, and it will be seen that the guarantees 
of the bill of rights are quite as strong as the 
language of this amendment. It is declared as 
follows (chapter 20).: "That all citizens or the 



state are hereby declared to possess equal civil 
and political rights and public privileges.' 
Chapter 21: "The declaration of the political 
rights and privileges of the inhabitants of this- 
state are hereby declared to be a part of the- 
constitution of this commonwealth and shall not 
be violated on any pretence whatever." This,, 
then, is a fundamental provision of your own. 
state constitution. It was adopted by an over- 
whelming majority on the 6th of July, 1869- 
Ifollowing this, on the Sth of October, of the- 
same year, was the formal ratification of the 
fourteenth amendment of the constitution of the- 
nation. It is in these words: "All persons 
born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens- 
of the United States, and of the state wherein 
they reside. No state shall make or enforce- 
any law which shall abridge the privileges or 
immunities of citizens of the United States, nor 
shall any state deprive any person of life, lib- 
erty or property without due process of law, nor 
deny to any person within its jurisdiction the- 
equal protection of the " laws.'* By the con- 
cluding clause of this amendment congress has- 
power to enforce its provisions by appropriate 
legislation. In the exercise of this power con- 
gress -has passed sundry laws to maintain this- 
equality of rights, and to redress their violations. 
Prominent among these acts is the one I now 
desire to give you in charge. It is the act of 
March 1, 1875. It assures to all, without dis- 
crimination of race or color, the full and equal 
enjoyment of the accommodations and privileges- 
of inns, public conveyances, theatres, and other 
places of amusement, and provides exemplary 
redress for the denial thereof. But it does not 
stop here. These are the lesser matters of the- 
law, which, indeed, it scrupulously guards and 
protects; but it goes farther, and embraces the- 
great muniment of life and liberty in preserving 
"the trial by an impartial jury," and conform- 
ing to the grand "rescript" that "no man shall 
be deprived of his liberty except by the laws of 
the land or the judgment of his peers." This 
act, therefore, secures by its fourth clause to- 
the lately enfranchised race the inestimable 
privilege of having their rights and privileges- 
tried by jurors not subject to the traditional in- 
fluences and spirit of caste. This is a great 
practical good, which this law seeks to secure, 
and, as such, deserves your earnest attention in 
the inquest with which I now charge you. But 
it must be admitted its scope is broader. It is- 
well for you to consider its language. It is in. 
these words: "That no citizen, possessing all 
other qualifications which are or may be pre- 
scribed by law, shall be disqualified for service- 
as grand or petit juror in any court of the Unit- 
ed States, or of any state, on account of race, 
color, or previous condition of servitude; and' 
any officer or other person . charged with any 
duty in the selection or summoning of jurors- 
who shall exclude or fail to summon any cit- 
izen for the cause aforesaid, shall, on convic- 
tion thereof, be deemed guilty of a misdemeanor 
and be fined not more than five thousand dol- 
lars." "* 

It so bapoens that under the state laws the- 
duty of making out and returning jury lists is- 
devolved upon the judges of the county and cor- 
poration courts. Code Va. § 3, ch. 157, p. 1059. 
The act in question has, therefore, to deal with 
these officers. It is at this point congress in- 
tervenes, and constrains them by penalties to- 
observe these provisions, which have naturally 
grown out of the fourteenth amendment. The- 
offense thus denounced consists in the exclusion 
by these officers from their jury lists of quali- 
fied citizens because of their race, color, or 
previous condition of servitude. The motive- 
makes and constitutes the misdemeanor. It 
may be difficult to prove. It is not given to you. 
to know what passes in the mind of .another; 
but, like all unlawful intents, the evidence of it 
may be found in presumptions of fact. When, 
this intent has Keen declared, or where a de- 
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mand of a lawful jury without this discrimina- 
tion has been refused, the offense would be 
clearly made out, provided you believe the wit- 
ness to the declaration or denial. But such in- 
•dubitable proof may not often be expected. You 
must look to the surrounding circumstances of 
the case and the overt acts of the parties to fix 
the intention of the latter in this exclusion. If 
it should appear to you that such officer has, by 
a_ long and unvarying course, refused to put on 
his lists the names of colored persons duly quali- 
fied, you would be compelled to accept this con- 
duct as evidence of his guilt, indict him for the 
offense, and give him the opportunity to repel 
these strong presumptions of fact against him. 
If, on the contrary, it shall appear that these per- 
sons have sometimes listed, or offered to sum- 
mon when asked, juries without this discrim- 
ination of race, you would scarcely be justified 
to impute this unlawful intent to such occa- 
sional omission. It is, in my view, the habitual 
neglect or the special denial in civil or crim- 
inal suits involving the antipathies of race that 
is aimed at by this -act of congress. I trust 
at will be sufficient for the ends of public jus- 
tice that attention should be attracted to this 
law by your findings. I cannot and do not 
suspect these officers of obstinate or deter- 
mined disobedience to law. That may be de- 
termined by the future. It is the observance 
•of the law, and not punishment for the vio- 
lation, that is sought. But you and I must 
■obey the laws we are sworn to administer. We 
cannot be deterred from it by clamors and 
threats, however industriously raised against us. 
I feel confident you are duly impressed with the 
sense of your responsibility, and that you can- 
not and will not shrink from doing your whole 
duty. 

This inquisition has already taken place in the 
counties pertaining to the courts at Danville. It 
remains for you now to prosecute it in counties 
represented on your panel, leaving the grand 
juries of the other courts to resume it on their 
respective parts. If it should be found here, as 
-at Danville, that some obey and others disobey 
the law, you must needs choose between them. 
Both cannot be right. If you excuse the dis- 
obedient, you reflect on the obedient. It is your 
duty to enforce a uniform obedience, and exact 
a universal respect for the laws. If this shall 
be faithfully and fearlessly done throughout my 
whole district, it will arrest future resort to the 
federal courts for a denial in this respect of "the 
equal protection of the laws," and leave the 
state courts in the full and free exercise of their 
appropriate jurisdiction. But if this be not done, 
and a plain duty is evaded under artfully de- 
vised and misplaced scruples as to the law, you 
will be fomenting further disorders and con- 
flicts. I am at loss to conceive of any motive on 
the part of honorable and intelligent citizens to 
undertake in any way to obstruct the great or- 
ganic measures to which your faith, as a people, 
is plighted in the most solemn manner, or to 
thwart the mission of the general government, 
in all its departments to give the equal protec- 
tion of the laws to all its citizens without dis- 
tinction. 

Before the Rebellion it must be conceded that 
the general government was felt by our people 
■only in the blessings it dispensed; in the main- 
tenance of commerce and peace with all na- 
tions; the encouragement of our industries, pro- 
ductions, and manufactures; in a sound, con- 
vertible currency; and in admirable postal facili- 
ties for all the varied demands of intercourse 
and business. This was ne'cessarilv and in a 
great measure changed by the war of the Re- 
bellion. A heavy debt was incurred in its sup- 
pression by arms. That debt fell upon the peo- 
ple of all the states alike, and had to be raised 
by direct excises. But happily these direct taxes 
-are not, like those following the war of 1812, a 
burden upon property. They now rest upon ar- 
ticles of luxury, and arise from consumption. 
Those who do not use tobacco or whisky, nor 



deal in them, go free of this impost. Neverthe- 
less the necessities of its collection and the pro- 
tection of these revenues from illicit traffic 
brings within the states the collector for the 
sale of stamps to legitimate the traffic, and his 
deputies to supervise and suppress the violation 
of these laws. But they do not come among us 
without ample protection by law against their 
venality, extortion, or corruption. You will 
therefore scrutinize this as well as every other 
branch of the federal service in your midst, with 
the view of detecting and exposing any and ev- 
ery malversation in office. But, at the same 
time, you will see to it that these officers are 
duly protected in their rightful functions. It 
is not to be tolerated that they should be met 
and resisted by arms, and exposed to dastardly 
assassination by bands of defiant offenders. Not 
only has this resistance gone thus far elsewhere, 
but the state courts have arrayed themselves 
against these officers by indicting them for acts 
of resistance to these marauders, and refusing 
them a trial in the federal courts, as ordained by 
act of congress. This state of things is insuf- 
ferable, and subversive of government and law. 
I trust it can never exist in this district. I look 
to you to denounce all such lawlessness, and 
to spare no pains to search out these contem- 
ners of law and civilization, and bring them to 
this bar for trial and punishment. 

In calling your attention thus emphatically to 
the foregoing offenses, I would not have you 
forget that you have to pass under review, how- 
ever cursory, all the criminal statutes of the 
United States. You will find them compiled un- 
der title 70, of the Revised Statutes, and are 
classified under heads respectively of crimes 
against the existence of the government; against 
public justice; against official misconduct; and 
finally against the elective franchise and the 
civil rights of citizens. 

From this 'title you will see that there is no 
form of official wrong or corruption that has 
notbeen foreseen and provided for by congress. 
It is therefore largely in your power to main- 
tain the purity and integrity of the federal 
service by denouncing all infractions of these 
laws. Hence, I especially solicit your scrutiny 
into the conduct of all the federal agencies with- 
in your district, pertaining to the courts, the 
revenue service, the national banks, and the 
postoffices. They are all closely allied to the in- 
terests of the people, and all reposing trust in 
you would like to be certified by you that all 
these departments are satisfactorily and purely 
administered, It does not fall to your lot, as 
much as elsewhere, to take cognizance of il- 
licit distilling. It is, for the most part, restrict- 
ed to the mountain fastnesses of the district, 
where it is more ant to escape detection and se- 
cure impunity. I am sorry to say that this of- 
fense has not decreased, as I hoped it would 
from the number of convictions had and the ex- 
emplary punishment inflicted. There seems to 
be a strange sort of fascination about it, proof 
against all the pains and penalties of the law. 
Nevertheless we are bound to pursue it. The 
law is too plain; the mischief too manifest; the 
evil example of impunity too flagrant. We must 
persevere to the end. The law must not be 
borne down by continuous violations and per- 
sistent defiance. 

In conclusion, you need scarcely be assured 
that the court is ready to exert all its authority 
to maintain the dignity and promote the success 
of your deliberations. Its process and its officers 
are at your call, to enable you to extend your re- 
searches; but at the same time I must urge you 
to all convenient dispatch, and the utmost prac- 
ticable economy of time and money. 

NOTE [from original report!. By the resolution of 
the general assembly of Virginia the attorney-general 
of the state was instructed to take proper steps to 
bring the subject of arrest of the county Judges in- 
dicted under this charge for review by that court.' 
That court had not passed on this subject when this 
volume was published. 
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CHARGE TO GRAND JURY— CIVIL 
RIGHTS ACT. 

[21 Int. Rev. Rec. 173.] 

Circuit Court, W. D. Tennessee. -March, 1875. 

Constitutional Law— Civil Rights of Colored 

People — Thirteenth and Fourteenth 

Amendments to the Constitution. 

[1. The thirteenth amendment to the constitution of 
the United States simply aholished slavery. It ( gave 
the freedman no right of protection from the federal 
government superior to that of his -white fellow citi- 
zens, and no exemption from the power of state con- 
trol which might he exercised against others. It gave 
congress no more authority to enact that he should 
have the right to vote, to testify, to make contracts, 
to hold real estate, exercise trade, attend public school, 
or anv other matter within the limits of a state, tiion 
it does to enact the same thing in reference to white 
men.J 

[2. The provision of the fourteenth amendment, that 
"no state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States," prohibits the action of the state alone; 
it gave congress no power to legislate against the 
wrongs and personal violence of citizens.] 

[3. The privileges and immunities which this clause 
forbids the states to abridge are only that limited 
class which depend Immediately upon the constitution 
of the United States, such as the right to pass from 
state to state and to the national capital, to. protection 
* upon the high seas and in foreign countries, and the 
like.] 

U. Congress has no authority, under the thirteenth 
and fourteenth amendments, or otherwise, to declare, 
it a crime for any Individuals to deny to negroes the 
full and equal enjoyment of the accommodations, ad- 
vantages, facilities, and privileges of the theaters and 
inns of a state.] 

EMMONS, Circuit Judge (charging grand 
iurv). It is to be regretted that a question of 
such exceptional importance, and one which is 
producing so much excitement, should come 
before the court in this form. At an early day, 
however, and during the term, we are com- 
pelled by law to decide the matter you lay be- 
fore us. The severe penalties imposed by this 
law upon prosecuting attorneys and other offi- 
cials will, we are advised, be attempted _ to be 
enforced should the grand jury fail to indict, 
in the assumption that their action will be 
controlled bv such officers unless the court acts. 
Every consideration makes it a duty to answer 
your question at once. You ask whether it is 
a crime for which you have a right to find an 
indictment that a negro has been denied the 
full and equal enjoyment of the accommoda- 
tions, advantages, facilities, and privileges of 
the theaters and inns" of the state. Such a 
denial is not an offense over which congress 
can give this court jurisdiction. Those are 
matters which the state government alpne con- 
trols. The parties who think themselves ag- 
grieved can bring civil action in this court at 
once. Any decision we may then make can 
be reviewed by the supreme court. In ordi- 
nary circumstances, this brief reply is all which 
we 'should make. It is all which, as a very 
general rule, the proprieties of such occasions 
authorize. But such are the exceptional con- 
ditions which attend these complaints before 
you, and such the excited condition of those 
classes whom the law was intended to affect, 
that after much hesitation we have yielded xo 
an earnest request to state, in a simple and 
untechnical form, the reason upon which our 
, advice rests. To do this successfully, in haste 
and without preparation, is still more difficult 
for a judge than to treat the matter technic- 
ally, when addressing the judicial and profes- 
sional mind. 

Until the three recent amendments to the 
national constitution, which abolished slavery 
and attempted to protect the civil and political 
rights of the freedmen, all parties conceded 
that the federal government had no power 
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whatever to restrain such an offense as this. 
The punishment of murder, arson, assaults and" 
batteries, trespasses, frauds, .injuries to repu- 
tation, of obstructions to the right of attend- 
ing church, public schools, theaters, and forcing" 
the right of being accommodated in inns, add 
by common carriers within the state, were mat- 
ters not only not granted to the general gov- 
ernment, but in the constitution itself express- 
ly reserved to the states. The vast mass of 
civil and political rights included in the com- 
pendious phrase, the right of "life, liberty and 
the pursuit of happiness," rested entirely un- 
der state protection. To this familiar and un- 
questioned truism, there was universal assent 
then and is now. The only question presented" 
for judicial determination is, have these amend- 
ments completely revolutionized the whole 
character of our government? Because it is- 
entirely evident that, if congress has the power 
of regulating the theater and "other places or 
amusement" in Memphis and other cities of 
the Union, this necessarily involves the power 
of protecting the more sacred and important 
rights of the colored citizen. 

The thirteenth amendment abolished slavery 
only; it did no more. It gave the freedman 
no right of protection from the federal gov- 
ernment superior to that of his white fellow 
citizens, and no exemption from the power of 
state control which might be exercised against 
others. The right of legislation secured to con- 
gress in the amendment was that only of cre- 
ating penalties for a violation of its provisions, 
and providing securities against the re-estab- 
lishment of slavery, either generally or in par- 
ticular instances. It accords no more authority 
to enact that he should have the right to vote,, 
to testify, to make contracts, to hold real es- 
tate, exercise trade, attend public schools, or 
any other matter or thing within the limits of" 
a state, than it does to enact the same thing 
in reference to white men.' The utmost effect 
of this great provision in our constitution was 
to make the colored man a citizen, equal before- 
the laws with the race which had enslaved him. 
For this purpose the fourteenth amendment 
was by no means necessary. So far as the- 
control of congress is concerned, the states 
were still free to legislate in reference to what 
persons should attend theaters, be accommo- 
dated at inns, or be transported by common 
carriers within 'the states. As an illustration- 
of unquestioned local state power anterior to> 
this amendment, we suggest a fact in the his- 
tory of the state of Michigan. By the voice of 
the people, it three times denied the colored' 
race, though taxed, the right of voting. The- 
supreme court of that state sustained as law- 
ful the action of a steamboat master excluding 
a colored person from the steamer's cabin, com-- 
pelling him to take passage on the deck. These- 
judges were high-toned gentlemen, of far more 
than ordinary legal culture and ability, and" 
elected to their places by a then strongly pre- 
dominant antislavery party in the state. They 
sustained the action of the carrier, as a whole- 
some police regulation, calculated, in view of 
our American education and prejudices, to se- 
cure peace and harmony in that department or 
commerce and business under his control. It 
was deemed injudicious that the law should 
interfere with his action. The state legisla- 
ture, also overwhelmingly antislavery in senti- 
ment, might have changed this rule, but re- 
fused to do so. Against this action, political' 
and judicial, a large and influential portion of 
the people earnestly struggled and protested. 
But all understood, from the numerous rulings 
of the supreme court, there was no power in 
congress to interfere with the decision of the- 
judges and the people of the state. Like condi- 
tions, in a greater or less degree, characterized 
nearly every free state in the Union. A nearly 
similar judgment, arising upon facts since the- 
amendment, has recently been pronounced by 
the learned judge of the superior court of- 
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Cleveland, Ohio, in which he ruled that the 
manager of a theater might lawfully exclude 
from the dress-circle a colored person of ever 
so much respectability. It would seem to r»e 
■clear that the abolition of slavery placed the 
negro in the former slave states just where he 
had before stood in the free states. What con- 
gress could not do in reference to a free negro 
in a Northern state, where slavery never exist- 
ed, before the abolition of slavery, it could not 
-afterwards do in regard to one living in the 
South. We conclude with confidence that the 
thirteenth amendment did not authorize con- 
gress to interfere with the private and internal 
regulations of theater managers, hotel keepers, 
or common carriers within the state, in refer- 
ence to colored persons,, any more than it did 
in regard to their white fellow citizens. 

It will simplify the subject, before consider- 
ing the fourteenth amendment, to say that the 
clauses forbidding the "states to deprive any 
person of life, liberty, or property, without due 
process of law, or deny to any person the equal 
protection of the laws," have no application to 
this subject. They are intended solely to pre- 
vent the arbitrary transfer of property from 
•citizen to citizen without legal adjudication or 
process, and to prevent the establishment of 
tribunals for one class of persons varying from 
those which determine the rights of all. These 
inhibitions, too, beyond all controversy, are 
aimed at the action of the state only, and have 
no reference to individuals. The only provi- 
sion of the fourteenth amendment which affects 
this question is that which provides that "no 
state shall make or enforce any law which 
shall abridge the privileges and immunities of 
the citizens of the United States." It would 
be as useless as it would be improper, in view 
•of the authoritative judgment of the court of 
last resort, to do more than to explain just 
what it announces. In what are known as 
the Slaughterhouse Oases, 16 Wall. [83 U. S.J 
"394, two points were established: First, that 
this clause prohibited the action of the state 
alone, and gave congress no power to legislate 
against the wrongs and personal violence of 
the citizen; second, that the privileges and im- 
munities which a state could not abridge were 
•only that limited class which depended im- 
mediately upon the constitution of the United 
States. They are few in number, and of little 
importance to the great mass of the colored 
race in their present condition. The right to 
pass from state to state and to the national 
capital, to protection upon the high seas and 
in foreign countries, and a few others, were 
stated as illustrations. The great body of our 
civil and political rights, that of acquiring and 
enjoying property, real and personal, to exer- 
cise trades, attend schools and churches, to be 
protected against personal violence, and enjoy 
the freedom of opinion, were declared to rest 
entirely under state protection, and were not 
included in this amendment. 

In reference to the first proposition, that the 
power of congress was not called into action 
under this clause until the state, through its 
political power, had violated its provisions by 
passing or attempting to enforce some law, ob- 
tained the unanimous consent of every member 
of the court. We do not understand that this 
is anywhere questioned. This legislation, there- 
fore, when no such exigency has occurred, is 
without authority, and it is our duty, for this 
reason, to advise you not to find an indictment 
for a violation of its provisions. 

The second proposition, affirmed by a majori- 
ty of the court, just as conclusively estab- 
lishes the invalidity of this law. The character 
of the wrong done— that of excluding a citizen 
from an hotel and a theater — is not such as con- 
gress has any right to punish. They, say the 
supreme court, are violations of such rights as 
attach to citizens of a state, and do not be- 
long to those which he enjoys as a citizen of 
the United States. It is this latter limited 



class of rights only which the fourteenth 
amendment protects. Within this judgment, 
therefore, there is no power of federal legis- 
lation to provide penalties for the violation of 
any privilege save the few which are enjoyed 
peculiarly under the federal constitution. The 
right to go from state to state, to visit the capi- 
tal, and other national privileges, congress may 
protect. All others, among which are the 
rights claimed to have been infringed in the 
present instance, are beyond its control. For 
this additional reason the law which attempts 
to protect them is void for the want of power 
in the body which passed it. The Slaugh- 
terhouse Cases [supra] were well calculated to 
have elicited a different judgment, if the court 
had not felt constrained upon principle to de- 
cide it as it did. A state law had substantially 
interfered with the trade and calling of a large 
class of citizens. • Every butcher and dealer in 
meats over a widespread territory was com- 
pelled to pay an onerous tribute to a single cor- 
poration. But their right to carry on a trade, 
to acquire and dispose of property, was held not 
to come within the protection of the fourteenth 
amendment. There was no middle ground for 
the court. They must hold either that it com- 
pletely revolutionized the whole theory of our 
government, and transferred to federal control 
all those rights hitherto alone protected by 
state laws, or hold, upon the other hand, that it 
referred only to the few privileges secured by 
the national constitution. That court in the* 
same volume applied the same principle where 
a woman in Illinois was rejected as an appli- 
cant for admission to the bar. It again decid- 
ed that such right was not one of the immuni- 
ties protected by the amendment. In [Barte- 
meyer v. Iowa] 18 Wall. [85 U. S.] 129, a 
state law having deprived a citizen of the 
right to sell what he owned and possessed, it 
held that the selling of property was a privi- 
lege and immunity protected by state laws and 
constitutions only, and was not protected by 
this clause. With the fact that this interpreta- 
tion was equivalent to expunging it from the 
amendments altogether we have nothing to do. 
It is true, unquestionably, that any violation of 
any privilege or immunity protected by the 
federal constitution, by the state, could be pun- 
ished and redressed by congressional law be- 
for the adoption of this amendment. As now 
judicially read by the court of last resort, it 
leaves the organic law in this regard precise- 
ly where it was before. It is one of those con- 
structions, often resorted to, to prevent con- 
sequences serious and revolutionary, which 
courts believe were not contemplated by leg- 
islatures who pass laws, and by the people who 
adopt constitutions. 

We do rfot deem it indelicate to express our 
sympathy with that large and respectable class 
of our fellow citizens, including beyond ques- 
tion a majority of the more conservative Chris- 
tian gentlemen of the South, who regret that 
there exists nowhere, in either government, 
state or national, the power of punishing those 
mean and cowardly murders which are so fre- 
quently disgracing our civilization before the 
world. Although we have carried the doctrine 
of local government in township and county 
organizations to a great extreme, we find in 
all its ordinary administrations most beneficial 
effects. To its universal application, how- 
ever, most statesmen now agree there should 
be some exceptions. In no country but our 
own is the discreditable fact true that where 
murder, and cruel and shocking outrages, are 
perpetrated by a dominant party in a narrow 
region of country, there is no power of punish- 
ment, save through the impracticable instru- 
mentality of those who have either committed 
or sympathized with the crime. When con- 
spiracies and combinations against the prop- 
erty, well-being, and life of classes of persons 
in, the small divisions of our country include 
large portions of the constabulary, the magis- 
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•traey, and the jurors, grand and traverse, the 
inevitable consequence must be that the offen- 
ses thev commit, or with which they sympa- 
thize, will be perpetrated with impunity. Un- 
less our statesmen, state or national, create 
some jurisdiction of wider scope, and which 
will authorize indictments and trial beyond the 
narrow limits a majority of whose citizens abet 
the crime to be punished, the nation must still 
submit to the disgrace of yearly additions of 
mean and courage-wanting murders of the in-, 
nocent-and the helpless, without the slightest 
infliction of any legal penalty upon the offend- 
ers. It has been our painful duty in repeated 
instances to charge juries that the federal court 
had no cognizance of offenses where crimes so 
■cruel and shocking have been proved that court, 
jury, and audience could scarcely refrain from 
tears of sympathy, and where the elegantly 
dressed, socially well-connected, and shameless 
murderers had, in the communities where they 
had shed innocent blood, not only confessed but 
"boasted of their crimes, and who had either 
not been indicted at all, or, when tried, had 
been acquitted by juries, their coadjutors in 
■crime, amid the acclamations of their co-con- 
spirators. In a very recent case it was proved 
that a young man of wealth, education, and 
most estimable moral character was shot to 
death at midday in his own house by a band 
■of ruffians, for no other reason than that he had 
acted as the chairman of a committee to wait 
upon the governor of his state to solicit his 
action for the protection of the negroes of his 
■countv who were being driven from their 
homes, their houses burned, and themselves 
murdered by the lawless conspirators by whom 
he was killed. The mock trial by which these 
infamous offenders were triumphantly acquit- 
ted was a still greater stain upon our civiliza- 
tion than the monstrous crime it affected to try. 
It is believed by many of our best citizens 
that there should be here, as in every other 
government on earth, some power to bring such 
wicked men to justice, outside of, and uncon- 
trolled by, the wills and hands which have unit- 
ed in their atrocities. As it does not now ex- 
ist, and as no attempt at alteration is made by 
the state powers, it is natural that all those 
whose hearts are not of flint, and hope to be 
blessed and prosper as they do unto others so 
they would that others should do unto them, 
should strive to the uttermost to find the source 
of protection in the federal constitution. In 
the present condition of public opinion the 
remedv should, perhaps, be sought through the 
political action of the state only. I have but 
small sympathy with the right of the negro to 
see the immodest and vulgar display in the 
hallet dance, which in modern times so uni- 
versally disgraces the best theatrical presenta- 
tions. I would have selected some more pre- 
vious and beneficent privilege for protection, if 
the power had existed. We turn from this al- 
most grotesque exercise of national authority, 
and express our regret only that it cannot be 
exerted to protect from pillage and murder the 
humble homes of those peaceful toilers who 
quietly and inoffensively labor to support their 
wives and little ones, and who do not officiously 
and distastefully thrust themselves in the face 
of those lighter and less reflective portions of 
society so frequently found among theatrical 
audiences. We believe the actual history of 
this unhappy question demonstrates that, where 
no. legal force or constraint is used, the lady 
and gentleman of solid position and real culti- 
vation are least annoyed by his presence when 
he is really worthy and cultivated; that, when 
left unstimulated by foreign and wicked in- 
fluences, his own good sense, guided by public 
opinion, keeps him in his. proper position as 
uniformly as all other classes of society. 

A recent judgment of one of the learned 
justices of the supreme court, after enjoying 
the benefits of the elaborate arguments, and 
participating in the dissenting opinions in' the 
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Slaughterhouse Cases, still 'affirms that vio- 
lence upon the negro, simply because he is such, 
finding its sole animus in his race and color, 
may be made penal by congressional enactment. 
This utterance suggests, what otherwise we 
should have deemed impossible, that the su- 
preme court may still find in the thirteenth 
amendment, which abolishes slavery, or the 
first clause in the fourteenth, which creates citi- 
zenship, so much incidental power to protect 
what they create, as will sustain a national 
law punishing the crime, where life, liberty, and 
property are violently taken, solely on account 
of the race and color of the party injured. Our 
sympathies are in that direction. Could we see 
a plausible path, leading to such ground, after 
what that court has said, we would gladly stand 
upon it. But so demonstrative appears to us 
the 1 arguments, in view of the judgments of the 
supreme court already rendered, that a crime 
perpetrated by one citizen of Tennessee upon 
another, when it consists in the violation of 
some right which is enjoyed solely as the citi- 
zen of the state, and depends in no degree up- 
on the national constitution, that we feel at lib- 
erty to give no different advice. 



Case No. 18,361. 

CHARGE TO GRAND JURY— FUGITIVE 
SLAVE LAW. 

[1 Blatchf. 635.] i 

Circuit Court, S. D. New York. April, 1851. 

The Fugitive Slave Law. 

1. Considerations stated, which led to the enactment 
of the law of September 18, 1850 (9 Stat. 462), common- 
ly called "The Fugitive Slave Law." 

2. The several provisions of that law examined. 

3. The prior act of February 12, 1793 (1 Stat 302), 
was constitutional. 

4. In regard to the power conferred by the act of 
1850 upon those appointed to administer it judicially, 
it simply substitutes commissioners in place of the 
state magistrates to whom the act of 1793 confided the 
power. 

5. The power to execute the act of 1850 is exclusive 
in the federal courts and officers named in it. 

6. State tribunals and officers cannot, by the writ of 
habeas corpus, interfere with the federal authorities 
when they are acting upon cases arising under that 
act. 

7. Nor can the state tribunals, under that writ, en- 
quire into the constitutionality of the law or the ju- 
risdiction of the federal court or officer. 

8. The writ may be issued by the state authority, and 
It is the duty of the federal officer to make a return 
to it; but, when it appears that the detainer is by vir- 
tue of process issued under the act of 1850, any fur- 
ther proceeding vmde v - the writ is void. 

9. In such case the federal officer must not give the 
party up, but must maintain his process with all the 
power conferred upon him. 

10. The last clause of section 6 of the act of 1850 in- 
cludes, among other process, the state writ of habeas 
corpus; but it does not embrace that writ when is- 
sued by the federal judiciary. ^ 

11. The constitutionality of the provisions of the act 
of 1850, which confer on commissioners the power to 
act under it, and which provide for a summary hear- 
ing and decision, was settled by the case of Prigg v. 
Pennsylvania, 16 Pet. [41 U. S.] 539. 

12. The "judicial power" mentioned in the constitu- 
tion and vested in the "courts," means the power con- 
ferred upon "courts" in the strict sense of that term 
— courts that compose one of the three great depart- 
ments of the government; and not power judicial in 
its nature, or quasi judicial, invested from time to 
time in individuals, separately or collectively, for a 
particular purpose and limited time. 

13. The proceeding contemplated by the clause of the 
constitution in regard to the delivery of fugitives 
from service or labor, is not a suit at common law, 

1 [Reported by Samuel Blatchford, Esq., and here re- 
printed by permission.] 
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within the meaning of the seventh amendment to the 
constitution. 

14. So far as state laws conflict with the act of 1S50, 
or tend to obstruct and embarrass its execution, they 
are utterly void. 

At the commencement of the term, NELSON, 
Circuit Justice, in charging the grand jury, 
after instructing them upon the law applicable 
to the several cases that were to come before 
them, proceeded as follows: 

Besides these instructions in respect to the 
cases on the calendar of the district attorney 
furnished to the court, I desire to call your at- 
tention, with some particularity, to a reeent act 
of congress, commonly called "The Fugitive 
Slave Law," passed September 18, 1850. 

This act has been the subject of much com- 
ment since its passage, and of various and con- 
flicting opinions, both as concerns the constitu- 
tional principle involved, and the matters in 
detail embodied in its several provisions. It is 
a law, open resistance to the execution of which, 
as unconstitutional, has been recommended in 
some quarters; and in others, whether consti- 
tutional or not. As all persons concerned di- 
rectly or indirectly in this resistance, or in any 
obstruction to its due execution, are guilty of an 
offence, and subjected to heavy punishment 
criminally", and also by civil damages to the ag- 
grieved party, it is proper that the law should 
be understood, so that those, if any there be, 
who have made up their minds to disobey it may 
be fully apprised of the consequences. 

The act, as you are aware, was passed for the 
purpose of carrying more effectually into exe- 
cution a provision of the constitution of the 
United States; namely, a part of the second 
section of the fourth article. That provision is 
as follows: "No person held to service or labor 
in one state under the laws thereof, escaping 
into another, shall, in consequence of any law 
or regulation therein, be discharged from such 
service or labor, but shall be delivered up on 
claim of the party to whom such service or la- 
bor may be due." 

At the time of the adoption of the constitution 
by the convention, on the 17th of September, 
1787, slavery existed, I believe, to an extent 
more or less in each of the states then composing 
the Confederacy. About one-fifteenth of the 
population of New York were slaves; the pro- 
portion in the New England states and Pennsyl- 
vania was much less; and in New Jersey about 
the same as in New York. All the original 
states, therefore, were interested, more or less, 
in the adoption of this provision into the consti- 
tution, but more especially the Southern states, 
where, speaking generally and without strict 
accuracy, about half the population consisted of 
this class. It was, however, anticipated that, 
in the progress of time, slavery, while it would 
increase in the South, would diminish and finally 
become extinguished in the North. 

So just was this provision regarded at the time 
by the members of the convention, and so nec- 
essary for the security of this species of labor, 
and the existence of friendly relations between 
the different members of the Union, that it was 
adopted without opposition, and by a unanimous 
vote. It was of the deepest interest to the 
Southern states, as, without the provision, ev- 
ery nonslaveholding state in the Union would 
have been at liberty, according to the general 
law of nations, to have declared free all run- 
away slaves coming within its limits, and to 
have given them harbor and protection against 
the claims of their masters. I need not say 
at this day, that such a state of things would 
have led inevitably to the bitterest animosities, 
especially between border states, and have been 
the source of perpetual strife, and of the fiercest 
passions, between the Northern and Southern 
portions of the Union. The evil was felt at the 
time by the Southern portion, as the articles of 
confederation contained no such provision; and 
it was to guard against that evil, and to lay a 



foundation that would afford future security, 
and preserve the friendly relations and inter- 
course of the states, that the provision was in- 
corporated into the fundamental law. No one 
conversant with the history of the convention, 
and particularly with the difficulties that sur- 
rounded this subject in almost every stage of 
its proceedings, can doubt for a moment, that 
without this, or some equivalent provision, the- 
constitution would never have been formed. It 
was of the last importance to the Southern por- 
tion of the Union, and could not have been sur- 
rendered without endangering their whole in- 
terest in this species of property. It is not 
surprising, therefore, that it is still adhered to 
with unyielding resolution, and is made the 
groundwork of a question upon which the con- 
tinued existence of a Union thus formed is- 
made to depend. 

The clause in the constitution is general, and 
simply declares that the slave escaping into 
another state shall not thereby be discharged, 
by any law or regulation of the state to which 
he has fled; but shall be delivered up on claim 
of the person to whom the service is due. 

The mode of delivering up to the claimant is 
not prescribed, and, untii regulated by law, 
continued to be the source of embarrassment to 
the master, and of disturbance and disquietude 
among the states. This led to the first act of 
congress, passed February 12, 1793, during the 
sitting of the second session held under the con- 
stitution. It was enacted by a body of men, 
several of whom had been distinguished mem- 
bers of the convention, and is framed, in its 
leading features, in the spirit of the provision of 
the constitution which it was designed to carry 
into effect. It is signed by Jonathan Trumbull, 
of Connecticut, as speaker of the house of rep- 
resentatives, and John Adams, as vice president 
and president of the senate, and approved by 
George Washington, president of the United 
States, and was passed on the urgent recom- 
mendations of the governors of Pennsylvania 
and Virginia, between which states a difficulty 
had arisen in the surrender of fugitives. 

The first section on the subject declares, that 
when any person held to labor in any of the 
United States, or in either of the territories, 
under the laws thereof, shall escape into any 
other state or territory, the person to whom 
such labor may be due, shall be authorized to 
seize or arrest such fugitive, and take him or 
her before any judge of the circuit or district 
courts of the United States, residing or being 
within the state, or before any magistrate of a 
county, city or town corporate, wherein such ar- 
rest shall be made, and upon proof to the satis- 
faction of the judge or magistrate, either by 
oral testimony or affidavit, that the person so 
arrested owes service to the person claiming 
him or her, it shall be the duty of the judge or 
magistrate to give a certificate thereof to such 
claimant, which shall be a sufficient warrant 
for his or her removal to the state or territory 
from which he or she fled. The remaining sec- 
tion inflicts a penalty upon any person who 
shall knowingly obstruct or hinder the claim- 
ant from arresting the fugitive, or rescue the 
same from him, or harbor or conceal the fugi- 
tive after notice. 

This act has been on the statute book and in 
operation for more than fifty-seven years. Its 
constitutionality has been recognized and af- 
firmed by the courts of Massachusetts, Pennsyl- 
vania and New York, and by the supreme court 
of the United States in Prigg v. Pennsylvania, 
16 Pet. [41 U. S.] 539, and has never been de- 
nied by any court, with the qualification that 
will be presently noticed. The case of Prigg v. 
Pennsylvania, in the courts of that state, is no 
exception to these. remarks, as the jury found 
a special verdict, and the judgment was enter- 
ed pro forma by agreement of counsel, for the 
purpose of carrying the question before the su- 
preme court. 

Doubts had been expressed, and, in some in- 
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stances, decided opinions given by state judges, 
that it was not competent for congress to con- 
fer upon state magistrates the power to carry 
into execution a law of congress, inasmuch as 
the judicial power of the federal government 
was vested by the constitution in a supreme 
court, and in such inferior courts as congress 
might ordain and establish. It was also ar- 
gued with much force, that if congress possess- 
ed this power, it might burden the state judi- 
ciary and magistrates with duties that would 
be incompatible with, or embarrass the faith- 
,ful discharge of those which concerned the 
state. 

Influenced by these views, or some others, the 
legislatures of some of the states passed laws 
forbidding their own magistrates from acting 
under the law imthe surrender of fugitives, and 
enforced the prohibition with heavy penalties. 
It is not doubted that it was entirely compe- 
tent for the states to prohibit their own magis- 
trates from assuming the duty of executing the 
law; but it was held in Prigg v. Pennsylvania, 
to be clear, that if not so forbidden, it was com- 
petent for them to act, and that the exercise of 
the authority under the law would be valid and 
binding upon all the parties concerned. This 
interference of the state legislatures greatly 
paralyzed the execution of the law; and, in- 
deed, had the effect, for the time being, to ab- 
rogate virtually the provision of the constitu- 
tion. It left but one, or at most two officers 
in a state, competent to execute it, as the pow- 
er was thereby restricted to the circuit and dis- 
trict judges of the United States. Our own 
state, as early as 1830, forbade her magistrates 
from acting, under the penalty of fine and im- 
prisonment. 2 Rev. St. p. 561, § 14. These, 
and other more direct interferences by legisla- 
tive acts of the states with the execution of the 
law of 1793, together with the open resistance 
with which its execution was met in some in- 
stances, by combinations against law, led, nec- 
essarily, to the recent supplementary act: and 
to which I wish now particularly to call your 
attention. 

This act is designed, first, to substitute onicers 
of the federal government in the place of these 
state magistrates; and second, to- arm the of- 
ficers with sufficient power and authority to ena- 
ble them to execute the law against any resist- 
ance actual or threatened, and in whatever form 
it may be presented. The act hscs grown out of 
the exigencies and necessities to which I have 
referred, and was forced upon the attention of 
congress, mainly by the legislative interference 
of the states. Had not the law of 1793 been 
thus crippled it would, probably, have afforded 
all the means necessary to the execution of the 
constitutional provision. 

This supplementary act is obviously framed 
with great skill and care; and bears upon its 
face the deep conviction of the body that enact- 
ed it, that the constitutional provision had not 
only been disregarded, but, that a settled pur- 
pose, a fixed determination, existed in some por- 
tions of the country, to set its obligations at 
naught. The act meets this condition of things, 
real or supposed, and clothes the public authori- 
ties with powers adequate to the exigency. 

It confers authority upon commissioners ap- 
pointed by the circuit courts of the United 
States, in addition to the judges, to carry into 
execution its several provisions, and makes it 
the duty of the marshals and deputy marshals 
to execute all warrants and precepts issued by 
the judges or commissioners under the act, sub- 
jecting them to a fine of $1,000, to the use of the 
claimant, in case of refusal; and, after the ar- 
rest, and while the fugitive is in their custody, 
if he or she is allowed to escape with or with- 
out their assent, the marshal is made liable upon 
his official bond, to be prosecuted for the benefit 
of the claimant, for the full value of the slave. 
The commissioners are also empowered, within 
the counties in which they respectively reside, 
to appoint, in writing, one or more suitable per- 
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sons, from time to time, to execute all warrants 
and other process issued by them in the per- 
formance of their duties, with authority to the 
commissioners, or the persons thus appointed, 
to summon and call to their aid the by-stand- 
ers or posse comitatus of the county, when nec- 
essary to insure the due execution of the law; 
and it is made the duty of the citizens thus 
called to the aid of the onicers, to assist in the 
execution of the process whenever their services 
are required. 

The act further provides, that the claimant 
may pursue and reclaim the fugitive, either by 
procuring a warrant from the court, judge or 
commissioner of the proper circuit, district, or 
county, for his apprehension, or by arresting 
him, or her, where it may be practicable, with- 
out warrant, and by taking or causing the fugi- 
tive to be taken forthwith before the proper of- 
ficer, whose duty it is made to hear and de- 
termine the case in a summary manner; and, up- 
on satisfactory proof, either oral or by deposi- 
tion, properly taken and certified, that the per- 
son so arrested owes service and labor to the 
claimant, in the state or territory whence he or 
she fled, and that he or she had escaped from 
such service, to grant a certificate to the claim- 
ant, setting forth substantially the facts of the 
case. This certificate is made conclusive evi- 
dence of the right of the claimant to remove 
the fugitive back to the state or territory 
whence he or she escaped, and is declared to 
be sufficient authority to prevent all molesta- 
tion of the claimant by any process issued by 
any court, magistrate, or other person whomso- 
ever. 

The act subjects to fine and imprisonment, 
and also to civil damages to the party aggriev- 
ed, any and every person who shall knowingly 
obstruct, hinder or prevent the claimant or his 
agent from arresting the fugitive, either with 
or without process, or who shall rescue or at- 
tempt to rescue the same from the custody of 
the claimant or his agent, or who shall aid or 
assist, directly or indirectly, in the escape of 
the fugitive, or who shall harbor or conceal the 
same, so as to prevent the discovery and arrest, 
after notice that such person is a fugitive from 
service. 

The act further provides, that if the claim- 
ant or his agent shall make affidavit, after the 
certificate is granted, that he has reason to ap- 
prehend a rescue by force, before the fugitive 
can be taken beyond the limits of the state in 
which the arrest is made, it shall be the duty of 
the marshal or officer making the arrest, to re- 
tain the fugitive in his custody, and to remove 
the same to the state whence he or she had es- 
caped, and there to deliver him or her to the 
claimant or his agent; and to employ as many 
persons as he may deem necessary to overcome 
such force; and to retain them in his service so 
long as, in his judgment, the circumstances 
may require. 

These, together with some regulations as to 
the mode of proof before the judge or commis- 
sioner, embrace substantially every material 
provision of the act. And it will excite, I think, 
some surprise, after the determined opposition 
to its passage, and even threatened, and, in 
some instances, actual resistance to its execu- 
tion in certain quarters, when it is seen, that 
there is not a power conferred upon those ap- 
pointed to administer it judicially, that was not 
conferred upon the judges and other state mag- 
istrates under the act of 1793— a law approved 
by Washington and Adams, and enacted by the 
fathers and founders of the republic. It is 
simply, in this respect, a substitution of the 
commissioners in the place of the state magis- 
trates, who were disabled and prevented from 
discharging the duty by the state authorities. 
Full confidence was reposed in them by the fed- 
eral government, so long as they were permit- 
ted to act. When thus disabled, other officers > 
were selected, of necessity, to supply their pla- 
ces. This is the only difference, as it regards 



CHARGE (Case No. 18,261; 



[30 Fed. Cas. page 1010 J 



the judicial authority conferred by the act. 
Neither is there any power conferred by it on 
the claimant, his attorney, or agent, that is not 
found in the act of 1793. All the additional 
powers are conferred upon the ministerial offi- 
cers, the marshals and deputy marshals, who 
are required to execute the warrants and other 
process issued in pursuance of its provisions, 
and which warrants and process are the same 
as those provided for in the previous act, and 
none others. Every ground of opposition to this 
recent act, distinguishable from opposition to 
the former, is exclusively referable to the pow- 
ers with which the marshal and his deputies are 
armed with a view to its execution — powers es- 
sential to enforce obedience to the mandates of 
the officers, and to put down, with a strong 
hand, if necessary, al' disaffection, disorder, in- 
subordination, or resistance, in whatever form 
presented. The apprehension that any new or 
extraordinary powers have been vested in the 
judges or commissioners is entirely groundless; 
there is not even a pretext for any such appre- 
hension. The only apprehension for which 
there is the slightest foundation is, that the 
powers which have been possessed by the 
judges and state magistrates, since the act of 
1793, and are now given to the commissioners 
in their places, may be effectually executed; 
that the law is made stronger than the combina- 
tions and treasonable influences arrayed against 
it; and that the provision of the constitution 
may be enforced and executed in the faith and 
spirit in which it was adopted. 

Another subject arising out of the provisions 
of this law, and which has a material bearing 
upon its execution, it is proper should be no- 
ticed. By the second section of the third arti- 
cle of the constitution it is declared, that "the 
judicial power shall extend to all eases in law 
and equity, arising under this constitution, the 
laws of the United States, and treaties made, 
a or which shall be made, under their authority." 
The power, therefore, it will be seen, to execute 
this act of congress belongs to the tribunals 
and authorities of the federal government; and, 
in respect to these, can be executed only by 
such courts or officers as are especially desig- 
nated in the act for the purpose. The power, 
therefore, is exclusive in these courts or officers, 
both as it respects the tribunals of the state, 
and others of the federal government. Neither 
can act or interfere in the execution of the law; 
and, in case of any attempt by either to inter- 
fere or exercise the authority, its acts would be 
coram non judice and void. These propositions 
are elementary, and so obvious as to require no 
further comment. 

It seems to be supposed, however, in some 
quarters, that the state power exercised by its 
tribunals under the writ of habeas corpus, 
forms an exception to this generally admitted 
doctrine; and that, through the agency of this 
writ, the fugitive may be taken out of the 
hands of the federal officers, and the authority 
or propriety of the arrest or detainer be inquir- 
ed into, and the person be discharged or re- 
manded, according to the judgment of the state 
magistrate. This is the exception claimed to 
the exclusive power of the federal officers des- 
ignated in the act. 

It is apparent, if this exception can be main- 
tained, that there is an end to the complete ex- 
ecution of the law; or, indeed, of any law of the 
general government by which the party is sub- 
ject to an arrest. It is not claimed that the 
state magistrate can, under this writ, adminis- 
ter the act and enforce its provisions, as that 
authority, as we have seen, is confined to the 
tribunals appointed by the act for the purpose. 
The fugitive must therefore be taken, if taken 
at all, out of the hands of the federal officers by 
force of some other law; and the question 
whether he or she shall be discharged or re- 
manded, will depend upon the application of 
that law to the particular case. What that 
law is, or may be, must necessarily depend up- 



on state regulation; and the rights of the claim- 
ant under the constitution and laws of the 
Union will thus be determined by a law of the 
state. 

The effectual abrogation of the act by the 
interposition of this writ, if admitted, will be 
still more apparent, when we reflect that the 
power exercised under it is such as the state 
legislatures may choose to prescribe; and that 
the state tribunals are not only invested with 
that power, but, if they act at all, are bound to 
act in obedience to and in conformity with it. 
There is no limit, therefore, to the extent of 
the powers that may be exercised under this 
proceeding, in respect to the arrest and detainer 
of the fugitive, but the discretion of the state 
legislatures. They may confer jurisdiction up- 
on their magistrates to re-examine and revise 
the acts and decisions of the federal tribunals 
out of whose hands the fugitive is taken, and 
the state magistrate would be bound to execute 
the power accordingly. It is manifest that it 
would be impossible to uphold the due execu- 
tion of the law with the admission of any such 
authority. 

Conceding, however, the soundness of this 
general view, and the inability of the state 
tribunals to interfere with the federal authori- 
ties when they are acting upon cases arising 
under the constitution, laws of congress, or 
treaties, still, it is argued that they possess 
the power, under this writ, to inquire into the 
legality of the authority under which the pris- 
oner is held, and which may involve the consti- 
tutionality of the law and the jurisdiction of 
the court or officer. But, it is obvious that the 
existence of either power, on the part of the 
state tribunals, would be fatal to the authority 
of the constitution, laws, and treaties of the 
general government. No government could 
maintain the administration or the execution 
of its laws, civil or criminal, if their constitu- 
tionality, or the jurisdiction of its judicial tri- 
bunals, were subject to the determination of 
another. I need not stop, however, to discuss 
this question, as it arose and was settled in the 
case of U. S. v. Peters, 5 Cranch [9 U. S.] 115, 
more familiarly known as Olmstead's Case. The 
legislature of "Pennsylvania had passed an act 
declaring that the jurisdiction claimed by the 
district court of the United States was unconsti- 
tutional, and empowered the governor to resist 
the execution of its judgment. Chief Justice 
Marshall, in delivering the opinion of the court, 
observed, that "if the legislatures of the several 
states may, at will, annul the judgments of 
the courts of the United States, and destroy 
the rights acquired under those judgments, the 
constitution itself becomes a solemn mockery; 
and the nation is deprived of the means of en- 
forcing its laws by the instrumentality of its 
own tribunals." He further remarked that "if 
the ultimate right to determine the jurisdiction 
of the courts of the Union is placed by the con- 
stitution in the several state legislatures, then 
this act concludes the subject; but, if that 
power necessarily resides in the supreme judi- 
cial tribtmal of the nation, then the jurisdiction 
of the district court of Pennsylvania over the 
case in which that jurisdiction was exercised, 
ought to be most deliberately examined; and 
the act of Pennsylvania, with whatever respect 
it may be considered, cannot be permitted to 
prejudice the question." I need not add that 
the judgment was regularly enforced, notwith- 
standing the state act. 

There have been different opinions entertain- 
ed by the judges of the states as to their power, 
under this writ, to decide upon the validity of 
a commitment or detainer by the authority of 
the United States. But those who have been 
inclined to entertain this jurisdiction, admit 
that it cannot be upheld, where it appears from 
the return that the proceeding belonged ex- 
clusively to the cognizance of the general gov- 
ernment. This necessarily results from the 
vesting of the judicial power of the Union in 
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the federal courts and officers; and from the 
fourth article of the constitution, which de- 
clares, that "this constitution, and the laws of 
the United States which shall be made in pur- 
suance thereof, and all treaties made, or which 
shall be made, under the authority of the Unit- 
ed States, shall be the supreme law of the land, 
and the judges in every state shall be bound 
thereby, anything in the constitution or laws of 
any state to the contrary notwithstanding." If 
the exclusive power to execute the act is in the 
federal judiciary, and the act is to be regarded 
as the supreme law of the land, and to be 
obeyed as such, it is difficult to see by what 
right or authority its execution can be inter- 
fered with, through the agency of this writ, 
by state authorities. Any such interference 
would seem to be a direct infraction of the con- 
stitution. 

It is proper to say, in order to guard against 
misconstruction, that I do not claim that the 
mere fact of the commitment or detainer of a 
prisoner by an officer of the federal govern- 
ment, bars the issuing of this writ, or the exer- 
cise of power under it. Far from that. Those 
officers may be guilty of illegal restraints of the 
liberty of the citizen, the same as others. The 
right of the state authorities to enquire into 
such restraints is not doubted; and it is the 
duty of the officer to obey the authority, by 
making a return. All that is claimed or con- 
tended for is, that when it is shown that the 
commitment or detainer is under the constitu- 
tion, or a law of the United States, or a treaty, 
the power of the state authority is at an end; 
and any further proceeding under the writ is 
coram non judice, and void. In such a case, 
that is, when the prisoner is in fact held un- 
der process issued from a federal tribunal un- 
der the constitution, or a law of the United 
States, or a treaty, it is the duty of the officer 
not to give him up, or allow him to pass from 
his hands in any stage of the proceedings. He 
should stand upon his process and authority, 
and, if resisted, maintain them with all the 
powers _ conferred upon him for that purpose. 
I certainly do not anticipate any such exigen- 
cy. Far from it. The habitual respect of the 
judiciary, state and national, for the law of the 
land, and legal authority, forbid it. But it is 
proper that the officers should know their rights 
and their duties, if, unfortunately, by possibili- 
ty, any such exigency should arise. 

These views of the paramount authority of 
the laws of the federal government in no way 
endanger the liberty of the citizen. The writ 
of habeas corpus secured to him under that 
government, affords the appropriate and effec- 
tual remedy for any illegality in the process or 
want of jurisdiction in the court, or for any un- 
constitutionality of the law. The remedy is 
as prompt and summary, as when administered 
by the state judiciary: and, in this way, by con- 
ceding to each government the free and unob- 
structed execution of its own laws and exercise 
of its own authority, harmony is maintained 
and perpetuated in the working of our most 
complex system of government. 

The views I have presented will explain a 
provision in this act of 1850, which is some- 
what obscure. I allude to the last clause of 
the sixth section, which declares, that the cer- 
tificate granted to the claimant to remove the 
fugitive "shall prevent all molestation of such 
person or persons by any process issued by any 
court, judge, magistrate, or other person whom- 
soever." This clause doubtless includes, among 
other process, the state writ of habeas corpus. 
It could not have been intended, or at least 
ought not to be construed as intending to em- 
brace that writ when issued by the federal 
judiciary, as congress did not possess the power 
to suspend it. As it respects the state writ, 
we have seen, from the views expressed, that it 
is but declaratory of the existing law, and not 
the introduction of any new principle. With- 



out this clause, the paramount authority of the 
certificate would, have been the same, so far 
as that process was concerned. 

It has been made a question upon this act, 
whether or not it was competent for congress 
to confer the power upon the United States 
commissioners to carry it into execution. Aa 
the judicial power of the Union is, by the con- 
stitution, vested in the supreme court, and in 
such inferior courts as congress may from time 
to time establish, the judges of which shall hold 
their offices during good behavior, it has been 
supposed that the power to execute the law 
must be conferred upon these courts, or upon 
judges possessing this tenure. It is a sufficient 
answer to this suggestion, that the same power 
was conferred upon the state magistrates by 
the act of 1793; and which, in the case of 
Prigg v. Pennsylvania, 16 Pet. [41 U. S.] 539, 
was held to be constitutional by the only tri- 
bunal competent, under. the constitution, to de- 
cide that question. No doubt was entertained 
by any of the judges in that case, that these 
magistrates had power to act, if not forbidden 
by the state authorities. 

The judicial power mentioned in the consti- 
tution, and vested in the courts, means the 
power conferred upon courts ordained and es- 
tablished by and under the constitution, in the 
strict and appropriate sense of that term- 
courts that compose one of the three great 
departments of the government prescribed by 
the fundamental law, the same as the other 
two, the legislative and the executive. But, 
besides this mass of judicial power belonging 
to the established courts of a government, there 
is no inconsiderable portion of power, in its na- 
ture judicial — quasi judicial — invested, from 
time to time, by legislative authority, in indi- 
viduals, separately, or collectively, for a partic- 
ular purpose and limited time. This distinc- 
tion, in respect to judicial power, will be found 
running through the administration of all gov- 
ernments, and has been acted upon in this, 
since its foundation. A familiar case occurs in 
the_ institution of commissions for settling land 
claims and other claims against the govern- 
ment. 2 Stat. 324, 440. A strong illustration 
will be found in this state, under the old con- 
stitution of 1777. By that, justices of the 
peace were appointed by the council of appoint- 
ment, and held their offices during the pleasure 
of that body. Yet, the powers possessed by 
these magistrates were conferred by acts of the 
legislature upon the aldermen of cities, who 
were elected by the people. But I need not pur- 
sue the subject, as the question must be regard- 
ed as settled by the case referred to. 

The same answer may be given, also, to the 
objection founded upon the seventh amendment 
to the constitution, which provides that "in 
suits at common law, where the value in contro- 
versy shall exceed twenty dollars, the right of 
trial by jury shall be preserved." The sum- 
mary mode of hearing and deciding upon the 
claim to the service of the fugitive, prescribed 
by the recent act, is the same as that prescribed 
by the act of 1793, which the court, in the case 
already, referred to, held to be clearly constitu- 
tional in all its leading provisions. The pro- 
ceeding contemplated by the clause of the con- 
stitution in question, is not a suit at common 
law, within the meaning of that amendment. 
It settles conclusively no right of the claimant 
to the service of the fugitive, except for the 
purpose of the removal to the state from which 
he or she fled— no more than the proceeding, in 
the case of a fugitive from justice, for the pur- 
pose of removal, settles his guilt The question 
of right to the service in the one case, and of 
guilt in the other, is open to a final hearing and 
trial in the states whence the fugitives escaped. 
After their arrival there, the certificate is no 
longer of any authority, or evidence of any 
right. Indeed, so obviously does the constitu- 
tion contemplate a summary hearing and deci- 
sion in the matter, that the counsel for the state 
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of Pennsylvania, in the case referred to, did 
not make it a point or call it seriously in ques- 
tion on the argument. 

I have now gone over the several provisions 
of this law, and some of the more material 
questions arising out of it; and, if I am not 
greatly mistaken, have shown that all the lead- 
ing features of it, all the principles involved, 
have been either confirmed by the only tribunal 
competent to pass upon them, or are so obvious 
that no lawyer can entertain a well grounded 
doubt upon them; and that congress has but 
obeyed an imperative constitutional obligation 
in its enactment. It is a law, therefore, which 
every citizen is bound to obey, and the public 
authorities to enforce, with all the powers con- 
ferred upon them by the government. 

The legislatures of some of the states have 
passed laws bearing directly upon this provi- 
sion of the constitution, and upon its execution 
in the mode prescribed by congress. So far as 
these laws are in conflict with the provisions 
of the one in question, or tend to obstruct and 
embarrass its execution, they are unconstitu- 
tional, and utterly void; and can afford no pro- 
tection against its penalties. The law of con- 
gress is paramount, and must be obeyed. 

Opinions were expressed in the case of Prigg 
v. Pennsylvania, that the power of congress to 
provide the mode of surrendering up the fugi- 
tive under the constitution was exclusive, and 
that the states were disabled from acting at all 
on the subject; others, that the power was 
concurrent, and, although the states could pass 
no law in conflict with the act of congress, it 
was competent for them to pass laws in aid of 
it, and in furtherance of the execution of the 
constitutional provision. It is not important 
here to express any opinion upon these differ- 
ent views; for, whether the one or the other 
shall finally prevail, the result is the same. In 
either view, a law in conflict with the act of 
congress is void, and of no effect. 

It is not to be disguised, that the legislation 
of most if not all of the Northern states, tend- 
ing to embarrass, and, in some instances, to 
annul the provisions of the act of 1793, has 
strongly impressed our Southern brethren .with 
the conviction, that these states have resolved 
to throw off this constitutional obligation. 
They take it for granted, and it is difficult to 
deny the inference, that the acts reflect the 
general sentiment of the people on the subject; 
and that that must have become deep and abid- 
ing, to be sufficiently powerful to mould the 
legislation of the states. It is this legislation, 
more than occasional riotous asesmblies in re- 
sistance of the law, that has forced them to 
the question, whether the Union, with this pro- 
vision of the fundamental law rejected and con- 
temned—a provision vital to the rights and in- 
terests of that portion, and without which the 
Union would never have been formed— is to 
them a blessing or a curse. A question raised, 
not by disaffected and tumultuous assemblages, 
often very equivocal evidence of the real sen- 
timent of the public mind : but by the people of 
the states, through their organized govern- 
ments; a question examined and discussed in 
the mode and through the agencies that exam- 
ined and discussed that of entering into the 
Union at the adoption of the constitution. 

This question has been raised by fifteen states 
of the Confederacy, six of whom were original 
parties to the compact. It has been examined 
and considered over and over again, by the gov- 
ernors in their public messages, by the repre- 
sentatives in their legislative halls, by the peo- 
ple in their primary assemblies, and by the 
press; and they have come to the resolution, 
one and all, that if this hostile legislation is 
carried into effect, and the constitutional obli- 
gation is no longer adhered to by their Northern 
brethren, but thrown off, disregarded, and con- 
temned, the Union is no longer a blessing, and 
should be dissolved — that the abrogation of one 
material provision of the fundamental law is 



destructive of the compact— and that the por- 
tion of the Union for whose benefit it was 
adopted, and whose rights and interests are 
thereby endangered, is absolved from its alle- 
giance. This I believe to be the settled convic- 
tion and sentiment of fifteen states of this 
Union, and it presents an issue of the gravest 
aspect, and one that can neither be evaded nor 
suppressed. It is an issue which the Northern 
states must determine for themselves. That 
laws exist on the statute books of most, if not 
all of them, in conflict with the act of congress, 
and repugnant to this provision of the constitu- 
tion, is matter of history. That the enforce- 
ment of these laws would be a virtual abroga- 
tion of the provision, is not to be denied. It 
remains for these states to determine whether 
any attempt shall be made to enforce them— 
whether they are to remain on the statute book 
a dead letter, or be repealed. These are ques- 
tions of transcendent import; for the determi- 
nation of them, in my humble judgment, in- 
volves the perpetuity of the Union. 

I am aware that opinions are entertained, 
and doubtless honestly entertained, that the 
Union has not been at any time in danger, apd 
is not now. I wish these opinions were well 
founded. My deep conviction and belief are, 
that it depends, at this moment, upon the con- 
fidence inspired by the late proceedings in con- 
gress, and by the indications of public senti- 
ment in the free states that this constitutional 
obligation will be hereafter executed in the 
faith and spirit with which it was entered into; 
that the friends of the Union in the slavehold- 
ing states now maintain their ascendency, and 
the allegiance of their states, by the confidence 
thus inspired; and that in case of any action 
on the part of the Northern states, destructive 
of that confidence, and of all hope of the execu- 
tion of the obligation, it would not be in their 
power to maintain their position— and, I may 
add, they would not, if they could. 

If any one supposes that this Union can be 
preserved, after a material provision of the 
fundamental law upon which it rests is broken 
and thrown to the wind by one section of it — 
a provision in which nearly one-half of the 
states composing it are deeply and seriously in- 
terested—he is laboring under a delusion which 
the sooner he gets rid of the better. If it is 
preserved, which I do not doubt, it will be by 
a stern adherence to this fundamental law, and 
to every part and parcel of, it; neither section 
can throw off the obligation of a part in which 
it has no interest, and expect to preserve the 
Union. The very supposition implies degrada- 
tion and dishonor, broken faith on the one side, 
and abject submission on the other. 

Neither can the motive for breaking the com- 
pact afford any apology or justification. If 
one article may be set aside by one portion, be- 
cause it is repugnant to their sense of right and 
justice, another may be by another, because it 
is against their interest. That "no state shall, 
without the consent of the congress, lay any im- 
posts or duties on imports or exports," is an ar- 
ticle of this fundamental law. Suppose New 
York, deeming this article prejudicial to her 
interests by crippling too much her resources 
and revenue, should levy duties upon the im- 
mense trade and exchange now existing be- 
tween the Great West and our Eastern breth- 
ren; or upon the vast coal trade with our neigh- 
boring sister, Pennsylvania, for which we afford 
so extensive a market; would the motive afford 
any excuse for the infraction of the constitu- 
tion? And yet, looking at the compact, and to 
the constitutional duties and obligations arising 
out of it and binding all, this motive is just as 
available as any other to excuse or justify the 
infraction. The example of breaking the com- 
pact upon any motive is dangerous. With 
what face can one state rebuke another for 
want of allegiance, when she has thrown it off 
herself? Her rebuke would be "laughed tp 
scorn." 
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This Union must be preserved, if at all, by 
that stern, old-fashioned honesty and principle 
■which inculcates the fulfilment of the whole 
of our constitutional duties and obligations, and 
of every part of them. It was this spirit that 
formed the compact, and has thus far preserved 
it through all its trials and assaults; and it is 
this spirit that must and will, I trust, carry it 
safely hereafter through whatever perils and 
misfortunes it may be destined to encounter. 
As men possessing these sturdy and manly vir- 
tues have thus far been found in the republic, 
equal to every trial and exigency, so, I do not 
doubt, such men will be found hereafter. And 
they will have their reward— the blessing of all 
good men of the times in which they live, and 
of unborn millions, who will be indebted to 
them, under the favor of heaven, for the rich 
heritage they enjoy. 
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Circuit Court, N. D. New York. Oct., 1851. 

The Fogitive Slave Law. 

1. So far as It respects an obstruction to the execu- 
tion of legal process, or a forcible rescue of a fugitive 
from service, under the act of September 18, 1850 (9 
Stat. 462), commonly called "The Fugitive Slave 
Law," the provisions of that act probably supersede 
those of the act of April 30, 1790 a Stat. 112), with one 
exception. 

2. The provision In the 22d section of the act of 1790, 
for the case of assaulting, beating or wounding any 
federal officer, or other person duly authorized, while 
engaged In serving or executing any process, may ap- 
ply as well to the execution of process under the act 
of 1850 as under any other act, the case not being spe- 
cifically provided for In the act of 1850, and there be- 
ing no necessary repugnancy between the two acts In 
this respect. 

3. There is some doubt whether a circuit court has 
Jurisdiction of- the offences named in the 7th section 
of the act of 1850, as that act in terms limits cognizance 
of those offences to the district courts. 

4. It may be a. question whether the provision of the 
11th section of the judiciary act of September 24, 1789 
{1 Stat. 78), conferring on the circuit court-concurrent 
•jurisdiction with the district court of all crimes and 
offences cognizable therein, applies to jurisdiction sub- 
sequently conferred on the district court in as specific 
terms as that conferred by the act of 1850. 

5. The provision of the 2d section of the act of Au- 
gust 8, 1846 (9 Stat. 72), by which the district court is 
authorized to remit to the circuit court any indictment 
pending in the district court, no doubt embraces the 
cases specified in the 7th section of the act of 1850. 

6. The consequences of forcible resistance and ob- 
struction to the execution of the act of 1850, consid- 
ered. 

At the commencement of the term, NELSON, 
Circuit Justice, in charging the grand jury, aft- 
er instructing them upon the law applicable to 
the several cases that were to come before 
them, proceeded as follows: 

The district attorney has called my attention 
to a crime recently committed in one of the 
most populous towns in the western part of this 
state— the case of the seizure and rescue of a 
fugitive slave out of the hands of a federal 
officer, by an unlawful assemblage of people, 
more or less armed, pending an examination 
before a magistrate in pursuance of an act of 
congress passed September 18, 1850 (9 Stat, 
462). The crime, as alleged, was committed 
in the edge of the evening, in the midst of the 
local police and municipal authorities of a city 
of intelligence and character; and this, after 
threats and other unmistakable evidences of 
an intended rescue and crime had been given 

1 [Reported by Samuel Blatchford, Esq., and here 
"ODrinted by permission.] 
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out. The marshal, and all the authorities as- 
sociated with him, and other persons coming to 
his aid and assistance, were overborne by the 
violence of the mob, and law and legal authori- 
ty were trampled under foot. The case is one 
calling for grave and serious inquiry on the 
part 'of the public authorities. Neither time 
nor expense should be regarded in the investi- 
gation of the crime, and in bringing the guilty 
offenders to justice. In a case so serious, strik- 
ing at the very foundation of a government of 
laws, and substituting in its place brute force 
and anarchy, the whole power of the govern- 
ment should be put into requisition to suppress 
the spirit of disorder and punish the guilty. No 
government is worth preserving that does not 
or cannot enforce obedience to its laws. 

The 7th section of the act of 1850 makes it a 
misdemeanor, subject to fine and imprisonment 
—the fine not to exceed 81,000, and the impris- 
onment not to exceed six months— for any per- 
son knowingly to obstruct the arrest of a fugi- 
tive from service, or for any person to rescue 
or attempt to rescue the fugitive after the ar- 
rest is made, or to aid or abet or assist, direct- 
ly or indirectly, in an escape or rescue. The 
punishment, according to this act, is by indict- 
ment and conviction before the district court 
of the United States for the district within 
which the offence is committed. 

The 22d section of the act of congress passed 
April 30, 1790 (1 Stat. 117), also provides for the 
case of the obstruction of legal process in the 
hands of an officer of the federal government. 
The offence is punishable by a fine not exceed- 
ing §300, and imprisonment not exceeding 
twelve months. So far as it respects an ob- 
struction to the execution of legal process, or a 
forcible rescue of the prisoner, under the fugi- 
tive slave act, the provisions of that act prob- 
ably supersede those of the act of 1790, with 
one exception. The act of 1790 provides for 
the case of assaulting, beating or wounding any 
federal officer or other person duly authorized, 
while engaged in serving or executing any pro- 
cess. This case is not specifically provided for 
in the act of 1850, and may apply as well to an 
execution of process under that act as under 
any other act, there being no necessary repug- 
nancy between the acts in this respect. 

There is some doubt as to whether the circuit 
court of the United States has jurisdiction of 
an offence committed under this act of 1850, as 
the act in terms limits the cognizance of the 
offence to the district court. I have, therefore, 
advised the district attorney to present the 
cases before that court. The 11th section of 
the judiciary act of 1789 {1 Stat. 78) confers 
on the circuit court concurrent jurisdiction with 
the district court of all crimes and offences cog- 
nizable therein. But it may be a question 
whether this provision applies to jurisdiction 
subsequently conferred on the district court as 
specifically as that conferred by the act of 1850. 
There is a provision in a recent act of congress, 
by which the district court is authorized to ad- 
journ or continue criminal cases pending there- 
in to the circuit court, which, no doubt, em- 
braces the cases in question. Act Aug. 8, 
1846 (9 Stat. 72, § 2). 

The forcible resistance to and obstruction of 
the law to which I have referred, involve some- 
thing more than the simple defeat of the ex- 
ecution of an act of congress. The act of 1850 
was passed to carry into effect an important 
provision of the constitution of the United 
States, which declares that "no person held to 
service or labor in one state, under the laws 
thereof, escaping into another, shall, in conse- 
quence of any law or regulation therein, be dis- 
charged from such service or labor, but shall be 
delivered up on claim of the party to whom 
such service or labor may be due." 

The state of New York, in full convention as- 
sembled, ratified and adopted the constitution 
of which this provision is a part, on the 26th 
of July, 1788, when she entered into the Union, 
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and thereby pledged the faith and honor of the 
people of the state to the observance and fulfil* 
ment of all its provisions and injunctions, and 
of all laws enacted by congress in pursuance 
thereof. The faith and honor of the state are 
involved, therefore, in the discharge of ^these 
duties and obligations, and, while these virtues 
are acknowledged by the people of the state, 
the constitution will be revered and obeyed, 
and, so far as she is concerned, the Union will 
be cherished and preserved. It is not to be 
believed that, in the comparatively short period, 
in the being of a nation, of sixty-three years, 
her sons have so far degenerated as to become 
recreant to the obligations of the government 
formed by their fathers and cemented by their 
blood, and under which they have enjoyed a de- 
gree of freedom and prosperity, and a share of 
all the social blessings flowing therefrom, that 
never before fell to the lot of the human race. 
Nor is it to be doubted that, when it is seen 
that there is a sentiment of treasonable opposi- 
tion, in some parts of the state, against the 
government, organized and breaking out into 
open acts of resistance to the constitution and 
laws, they will awake to the danger, and put 
down, with a strong hand, this spirit of disunion, 
and vindicate the faith and honor of their fa- 
thers and the character of their state. 

The question, whether this provision of the 
constitution is to be carried into execution in 
the spirit in which it was adopted, is not one 
that concerns New York alone. If that were 
all, the question could be settled among our- 
selves. But other states have an interest— 
fifteen of them, a deep and abiding interest- 
in its observance. The compact has been made 
with them and with their people, and, until 
they consent to release us from it, we are bound 
by it, by every faith and tie that can give sanc- 
tion to an obligation. It is true, New York 
may possess the physical power to disregard 
her obligation, and set the constitution at 
naught, and abide the consequences. There 
are, I am sorry to say, acts upon her statute- 
books which, if carried out into practical effect, 
would have already accomplished it. But they 
have not been carried into effect, and I trust 
never will be. They are, fortunately, a dead 
letter. Before the people of New York, or of 
any other Northern state, make up their minds 
to disregard and disobey this provision of the 
constitution, they will, I doubt not, look well to 
the consequences. Common sense, as well as 
common prudence and wisdom, would dictate 
this. 

As I have already said, the provision in ques- 
tion is a material part of the constitution— the 
fundamental law of the Union, framed by our 
fathers, and under which we live — so material 
and important, that any one conversant with 
the history of that instrument knows that with- 
out it the Union Would never have been formed. 
Let any one or more of the Northern states, 
therefore, annul or utterly disregard it, setting 
the fundamental law, in this respect, at defi- 
ance, and be successful in maintaining such dis- 
regard and abandonment of duty, against the 
whole force and power of the general govern- 
ment, and a disruption of the Union is already 
accomplished. One or more members of the 
confederacy cannot annul a material part of 
the compact which they have entered into with 
the other states, because they have no interest 
in it, or even if it be against their interest, and, 
at the same time, claim an observance of the 
" compact by others. There can be no such obli- 
gation on those others, legal or moral. It re- 
quires but common sense, and common honesty, 
to settle this. That other state or those other 
states, interested in the rejected and repudiated 
part, after an unavailing effort by the consti- 
tuted authorities of the Union to enforce obe- 
dience, would have a right to regard the com- 
pact as at an end, and to withdraw from a 
confederacy of faithless associates. There are 



two sides to the compact, and both must ba 
observed, or neither. 

These principles are fundamental. They lie 
at the foundation of all contracts and compacts 
entered into by parties, whether for govern- 
ment or any other purpose; and they exact 
nothing more than common honesty and good 
faith, in the observance of the duties and obli- 
gations of each. 

Seeing, therefore, and properly appreciating 
these consequences, as the inevitable tendency 
and result of breaking and setting at naught a 
material part of the constitution, with what 
concern should every good citizen contemplate 
the act, and with what alacrity and spirit 
should he come up to its support and mainte- 
nance! What vast and momentous interests 
may depend upon his active and patriotic devo- 
tion in defence of the constitution and laws of 
his country! 

No one need for a moment harbor the sup- 
position or belief that the Northern states will 
not be held to a strict fulfilment of their consti- 
tutional obligations arising out of this clause of 
the compact. The people of fifteen states of 
the Union are deeply interested in its execution, 
and demand its observance. They have already 
determined that it must no longer be disregard- 
ed, and have appealed to their Northern breth- 
ren to come up to their constitutional duties 
and obligations and save the Union. Many of 
them have confidence that they will, and are at 
this moment, upon the strength of that confi- 
dence, maintaining a vigorous and manful 
struggle with their less confident brethren, in 
behalf of the Union. It requires but an honest 
and faithful discharge of these duties and obli- 
gations by the North, to cheer them on and 
crown their patriotic efforts with success. Let 
the great state of New York, therefore, not 
falter in her duty, nor prove recreant to her 
obligations, at this time and in this struggle. 
No state has a greater stake in the preservation 
of the Union; nor is there any one whose voice, 
for good or for evil, will be more powerfully 
felt throughout its limits. 

Disorderly and turbulent men — the common 
disturbers of society — are found in every gov- 
ernment; and occasional outbreaks against law 
and legal authority must be expected. They 
scarcely compromit the character of a people, 
when the violence is speedily suppressed and 
the guilty offenders are sternly punished. New 
York may thus redeem herself from the odium 
of suffering the constitution and laws of the 
Union to be trampled under foot, and from a 
just responsibility to the other members of the 
confederacy. She will thus vindicate herself, 
from the bad example of having broken the 
compact; and other states will not, so far as 
her action is concerned, be released from their 
obligations. But, should she falter in this duty, 
and in redeeming her own plighted faith to the 
constitution, how can she expect to preserve the 
Union, or, that other states, deeply concerned in 
the observance- of her obligations, will remain 
with her in the confederacy? It would be 
vain to expect it; and her conduct, in the case 
supposed, will have rendered her powerless in 
any attempt to coerce the association. Having 
broken the compact herself, and cast off her 
constitutional obligations, she will have ren- 
dered herself morally impotent to exact fidelity 
from others. 

Any one conversant with the history. of the 
times, and with the great issue now agitating 
the country, and in which the perpetuity of this 
Union is involved, cannot fail to have seen that 
the result is in the hands of the people of the 
Northern states. They must determine it, and 
the responsibility rests upon them. If they 
abide by the constitution — the whole and every 
part of it— all will be well. If they expect the 
Union to be saved, and to enjoy the blessings 
flowing from it, short of this, they will find 
themselves mistaken when it is too late. 
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Case ]STo. 18,263. 

CHARGE TO GRAND JURY— FUGITIVE 
SLAVE LAW. 

[1 Spr. 593.] i 

District Court, D. Massachusetts. March, 
1851. 

Treason against the United States— Resist- 
ance to the Execution of a Law. 

[1. A mere treasonable conspiracy, -whether for the 
purpose of entirely overthrowing the government, or 
to prevent the execution of any of Its laws, is not suffi- 
cient to constitute the crime of treason, as defined by 
the constitution of the United States. In addition to 
the conspiracy, there must be an actual assemblage 
of men for the purpose of carrying the conspiracy into 
effect by force.] 

[2. A conspiracy to prevent, by force, the execution 
of any one law of the United States in all cases, Is a 
treasonable conspiracy; and if there be an actual as- 
semblage of men for the purpose of carrying this In- 
tention into effect,— that is, of acting together, and 
preventing by force the execution of the law general- 
ly,— this constitutes a levying of war, and Involves the 
crime of treason.] 

[3. The sudden outbreak of a mob, or the as- 
sembling of men, in order, by force, to prevent the 
•execution of a law In a particular instance, and then 
to disperse, without any intention of continuing to- 
gether or reassembling for defeating the law generally 
and in all cases, Is not a levying of war such as con- 
stitutes treason.] 

The fugitive slave law, passed in September, 
1850 [9 Stat. 462], was received, in Massachu- 
setts, with almost universal regret and disap- 
probation. "With not a few, it produced great 
excitement and exasperation. Some openly 
■avowed a determination to resist it by violence, 
declaring that it was a matter of conscience not 
to permit it to be executed. In the following 
February, a negro, by the name of Shadrach, 
was arrested in Boston, as a fugitive slave, and 
carried into the United States' court rooms for 
examination before a commissioner. A mob 
broke- into the room, took him by force from the 
officers of the law, and effected a rescue. At 
the opening of the next regular term of the dis- 
trict court, in March, SPRAGUE, District 
Judge, delivered the following .charge to the 
grand jury: 

The office you now hold demonstrates that 
the constitution has established, not a mere con- 
federacy of states, but a government acting di- 
rectly upon individuals, with a legislature to 
■enact laws, a judiciary to expound them, and 
an executive to enforce them. Under this gov- 
ernment, the people of the United States have 
■enjoyed a greater degree of liberty, prosperity, 
and happiness, than have been enjoyed by any 
other people in the history of the world. To 
preserve this government, it is necessary that 
its laws should be faithfully executed, and you 
are now called upon, under the highest sanction, 
to aid in this indispensable work. 

I think it proper, at this time, to call your at- 
tention particularly to that part of the Crim- 
inal Code, which prohibits and punishes forcible 
resistance to the laws. Government is so great 
a blessing, that the highest crime which can be 
committed, is treason. This is defined by the 
constitution itself in the following words: 
"Treason against the United States shall con- 
sist only in levying war against them, or in ad- 
hering to their enemies, giving them aid and 
comfort" [Const, art. 3, § 3.] What amounts 
to levying war? This question arose soon after 
the adoption of the constitution, in the several 
trials of Mitchell, Vigol, and Fries, for being 
■engaged in the Pennsylvania insurrection, 
against the law imposing a duty upon distilled 
spirits, under the administration of Washing- 
ton, and subsequently, in the trial of Aaron 
Burr, in the year 1807, and in the case of U. 

1 [Reprinted by permission.] 



S. v. Hoxie [Case No. 15,407], in the year 180S. 
These were all trials in the circuit court. The 
only case which has come before the supreme 
court, was that of Ex parte Bollman, 4 Cranch 
T8 U. S.] 125. In this case it was decided that, 
"if a body of men be actually assembled for 
the purpose of effecting' by force a treasonable 
purpose," this is levying war. What is a trea- 
sonable purpose? If the object be entirely to 
overthrow the government, at any one place, by 
force, as at New Orleans, which is the case 
mentioned by the supreme court, that is a trea- 
sonable purpose. But a conspiracy to do this, 
and actually enlisting men who never assem- 
ble, is not sufficient to constitute the crime of 
treason. There must be an actual assemblage 
of men, for the purpose of carrying the con- 
spiracy into effect by force. So also, it is a 
treasonable purpose, if the object be to pre- 
vent, by force, the execution of any one law of 
the United States, in all cases;— for it is en- 
tirely to overthrow the government as to one of 
its laws. And if there be an actual assem- 
blage of men, for the purpose of carrying such 
an intention into effect, that is, of acting to- 
gether, and preventing, by force, the execution 
of the law generally— in all cases it will consti- 
tute a levying of war. But the sudden^ out- 
break of a mob, or the assembling of men in or- 
der by force to defeat the execution of the law, 
in a particular instance, and then to disperse, 
without the intention to continue together, or 
to re-assemble for the purpose of defeating the 
law generally, in all cases, is not levying war. 
If war be actually levied, persons may be guilty, 
although not present with the force actually as- 
sembled. "All those who perform any part, 
however minute, or however remote from the 
scene of action, and who are actually leagued 
in the general conspiracy, are to be considered 
as traitors." 

There are minor offences created and defined 
by acts of congress alone. By St. April 30, 
1790, c. 9, § 22 [1 Stat. 117], it is enacted: 
"That, if any person or persons shall knowing- 
ly and wilfully obstruct, resist, or oppose any 
officer of the United States, in serving or at- 
tempting to serve or execute any mesne process, 
or warrant, or any rule or order, of any of the 
courts of the United States, or any other legal 
or judicial writ or process whatsoever, or shall 
assault, beat or wound any officer or other per- 
son, duty authorized in serving or executing any 
writ, rule, order, process, or warrant aforesaid, 
every person so knowingly and wilfully offend- 
ing in the premises, shall, on conviction there- 
of," be punished by fine and imprisonment. 

Thus you perceive, that, for more than sixty- 
years, indeed, from the foundation of the gov- 
ernment, it has been a criminal offence to re- 
sist, or oppose, or obstruct the marshal in the 
execution of a warrant or other legal process: 
and so plain is the utility and necessity of this 
provision, that, during all that time, no voice 
has been raised against it. So far from impair- 
ing the energy with which the laws are to be 
executed, the people, by their legislation, have 
added new sanctions. Thus by St. March 2, 
1831, c. 99, § 2 [4 Stat. 488], it is enacted: 
"That, if any person or persons shall corruptly, 
or by threats or force, endeavor, to influence, in- 
timidate, or impede any juror,, witness, or offi- 
cer, in any court of the United States, in the 
discharge of his duty, or shall corruptly, or by 
threats or force, obstruct or impede, or endeavor 
to obstruct or impede, the due administration 
of justice therein, every person or persons so- 
offending, shall be liable to prosecution there- 
for, by indictment." 

This salutary enactment to secure the free 
course of law has been in force for nearly twen- 
ty years without objection. But we have re- 
cently heard that not only should the courts 
be impeded in administering the law, but that 
the marshal should be obstructed, and even re- 
sisted by force, in the execution of legal process, 
because of a regent statute providing for the 
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arrest and delivering np of fugitives from la- 
bor._ It is to be observed that this statute 
subjects no person to arrest, who was not be- 
fore liable to be seized and carried out of the 
state; for, ever since the adoption of the con- 
stitution, these same persons have been liable 
to be taken and carried away, by those from 
whose service they had escaped. For a pre- 
existing right created by the constitution and 
affirmed by the supreme court of the United 
States, congress has provided a new remedy, 
by legal process to be executed by a public of- 
ficer, and has added penal sanctions more ef- 
fectually to ensure the execution of the law. 
If it have not all the safeguards we could wish, 
so neither had the statute of 1793 [1 Stat. 302] 
passed by the fathers of the constitution, with 
the approbation of Washington, and sustained 
by the people for more than half a century. 

The constitution commands that fugitives 
from labor shall be delivered up. The supreme 
court has decided that it belongs to congress to 
provide the means. Congress has enacted this 
law. It is imperative, and will be enforced. 
Let no man mistake the mildness and forbear- 
ance with which the Criminal Code is habitual- 
ly administered, for weakness or timidity. Re- 
sistance must make it sternly inflexible. 

Discussion is free. Men of all classes and of 
every shade of opinion may, by argument or 
even declamation addressed to the reason or- 
the passions, endeavor to impress new views 
upon the public mind. But if, in their opposi- 
tion to the expressed will of society, they pass 
from words to deeds, and embody mischievous 
doctrines into criminal acts of resistance to law, 
whoever they may be, and whatever may be 
their position or their ultimate purposes, they 
must sooner or later find that the law is irre- 
sistible and overwhelming. The people have 
been so long accustomed to absolute repose 
and security under the quiet administration of 
law, that they are not easily brought to believe 
that it can be obstructed, much less to contem- 
plate the consequences of its overthrow. But 
let them be startled by acts of violence and sys- 
tematic resistance, let it be brought home- to 
them as a practical question, whether they will 
live under law, administered by responsible 
public agents, or under the dominion of a 
mob, impelled by passion, guided by no rule, 
and subject to no restraint, and they will rush 
to the support of the constituted authorities, 
and indignantly repress the spirit of anarchy. 

The statute of 1850, c. 60 [9 Stat. 462], after 
providing that the claimant of a fugitive from 
labor may have a warrant for his arrest, or 
seize him without process, proceeds, in the sev- 
enth section, to enact, "That any person, who 
shall knowingly and willingly obstruct, hinder 
or prevent such claimant, his agent or attorney, 
or any person or persons lawfully assisting 
him, her or them, from arresting such a fugi- 
.tive from service or labor, either with or with- 
out process as aforesaid, or shall rescue, or at- 
tempt to rescue, such fugitive from service or 
labor, from the custody of such claimant, his or 
her -agent or attorney, or other person or per- 
sons lawfully assisting as aforesaid, when so 
arrested, pursuant to the authority herein giv- 
en and declared; or shall aid, abet, or assist 
such person so owing service or labor as afore- 
said, directly or indirectly, to escape from such 
claimant, his agent or attorney, or other per- 
son or persons legally authorized as aforesaid; 
or shall harbor or conceal such fugitive, so as 
to prevent the discovery and arrest of such per- 
son, after notice or knowledge of the fact that 
such person was a fugitive from service or la- 
bor as aforesaid, shall for either of said offen- 
ces be subject to" fine and imprisonment. 

I have thus, as I proposed, called your atten- 
tion to certain acts of congress and provisions 
of the constitution. They are the law of the 
land, and it is our most solemn duty faithfully 
to execute them. In the words of the oath 
which you have just taken, you are to do 



this, "without fear, or favor, affection, or hooe 
of reward," presenting "things truly as they 
come to your knowledge, according to the best 
of your understanding." 

Here I might close; -but, as great efforts have 
been made to convince the public that the re- 
cent law cannot be enforced with a good con- 
science, but may be conscientiously resisted; 
and an impression may have been made on some 
of your number, thus presenting an obstacle 
to the discharge of a plain legal duty, I deem it 
proper to advert briefly to the moral aspects of 
the subject. 

In this part of the country, the convictions of 
our understanding, our moral sentiments, and 
our religious opinions, are adverse to the insti- 
tution of slavery. Hence some are ready to 
conclude, in the first place, that the provision 
of the constitution for delivering up fugitive 
slaves must be morally wrong; and, in the 
next place, that laws made to carrv it into 
effect are to be disobeyed and resisted. Nei- 
ther of these propositions legitimately follows 
from the premises. 

As to the first. The states, without the con- 
stitution, would be to each other foreign na- 
tions. The first duty of every nation is the 
preservation and protection of its own citizens. 
It is for this, primarily, that oolitical societies 
are formed and- their restraints submitted to. 
If, then, any nation finds that hospitality to 
foreign fugitives is inconsistent with its own 
peace and safety, it has a right to refuse such 
hospitality, and to say, to all such foreigners, 
we cannot receive you amongst us, and if you 
come, we must deliver you up to the dominion 
of your own government; and it may rightful- 
ly make a compact with such government for 
such delivery. Whether the peace and safety 
of the nation do, in fact, require or authorize 
such compact, it is for the nation itself to de- 
cide, and its decision is to be submitted to and 
its engagements faithfully performed. Those, 
therefore, who have the strongest convictions 
of the immorality of the institution of slavery 
are not thereby authorized to conclude that the 
provision for delivering up fugitives slaves is 
morally wrong, or tnar our fathers in Massa- 
chusetts did not act wisely, justly, humanely, 
in acceding to the compacts of the constitution. 

But, secondly, even those who go to the ex- 
treme of condemning the constitution and the 
laws made under it, as unjust and immoral, 
cannot, even upon such an assumption, justify 
resistance. In their views, such laws are in- 
consistent with the justice and benevolence, 
and against the will, of the Supreme Law-Giv- 
er, and they emphatically ask, which shall we 
obey, the law of man, or the will of God? I 
answer, obey both. The incompatibility, which 
the question assumes, does not exist. Unjust 
and oppressive laws may, indeed, be passed by 
human governments. But if Infinite and In- 
scrutable Wisdom permit political society hav- 
ing the power of human legislation to establish 
such laws, may not the same Infinite and In- 
scrutable Wisdom permit and require the in- 
dividual, who has no such power, to obey them? 
Can you say that it is His will that we shall 
rise up in forcible resistance, overthrow the 
power of the government, and, instead of the 
peace and security of organized society, intro- 
duce the dominion of anarchy and violence? 
Are such the appointed means for their abro- 
gation? Unjust laws have always existed. 
Until a recent period, poor and honest debtors 
were, even here, oppressively imprisoned; and, 
in England, stealing, to the value of more than 
a shilling, was punishable with death, and the 
Code numbered more than one hundred and 
fifty capital offences. The wise and the good 
saw that these laws were cruel and unnecessa- 
ry. They did not rush to arms, or counsel dis- 
obedience. But, by the diffusion of knowledge, 
by reason and persuasion, they changed the 
public mind, and the laws were peaceably ame- 
liorated. The fruits of justice and benevolence, 
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like the fruits of the natural world, are to be 
matured by mild and genial influences. The 
punishment of death is still inflicted by our 
laws. Many good men firmly believe that so- 
ciety has no right to take the life of one of 
its members. With them capital punishment 
is the highest injustice and the greatest wrong 
that can be inflicted. But they do not counsel 
resistance, to convulse society and overthrow 
the government, but quietly and conscientious- 
ly submit to the peaceful execution of the laws. 

But we are told by some, that, the law be- 
ing morally wrong, conscience tells them to re- 
sist it. Conscience, indeed, is to be, reverenced 
and obeyed, but still we must remember that 
it is fallible, especially where the rights of oth- 
ers are concerned, and may lead us to do great 
injustice. Some have an impression that it is 
the divinity within them, an unerring and in- 
fallible guide. Hence they cannot believe, or 
conceive, that opposition to their views can 
be conscientious. It is this lurking fallacy, 
this tacit assumption of personal infallibility, 
that makes them intolerant toward others, and 
inaccessible to argument. 

I speak not of those who believe that they 
have special inspiration from above; that a 
miracle has been wrought for their guidance. 
Such are beyond the scope of human reason, 
and fit subjects either of consecration, or a 
mad-house, according as their belief is found- 
ed on reality or delusion. But, with those 
who are under the dominion of the established 
laws of the moral and intellectual world, con- 
science is fallible. The annals of the world 
abound with enormities committed by a nar- 
row and darkened conscience. A man may 
incur great moral guilt, not indeed by follow- 
ing his conscience, but by neglecting the means 
of rectifying and enlightening it. Its dic- 
tates are varied, not only according to moral 
constitution, but the intellectual power and 
extent of information of the individual. The 
purer the motive, the more extensive the 
knowledge, and the greater the mental ability, 
the more enlightened will be the conscience, 
and the more correct its decisions. 

The moral faculty or moral judgment being 
thus fallible, there may be a conflict of "con- 
sqiences. Let me present an illustration. A 
ship arrives with sick passengers. One class 
of men insist that the disease is contagious, 
and that they shall not be permitted to land 
and spread a general pestilence. Another class 
insist that it is not contagious, and that it 
would be cruelty to compel them to remain 
on ship-board, aggravating their sufferings and 
their danger. With both it is a question 
of humanity— of conscience. Again, certain 
strangers seek an asylum amongst us. One 
class of our citizens see in them only fugitives 
from oppression, whom we can easily and 
securely receive and protect. Another class 
believe that they bring with them, not phys- 
ical but moral contagion, that their presence 
will endanger the public peace and individual 
safety, that it may embroil us with other 
states, and bring upon us the sufferings and 
horrors of external and internal war and coij- 
vulsions. The one class urge the obligations 
of hospitality and benevolence, the other the 
obligations of self-preservation, and the sacred 
duty of preserving those whom nature and 
society have committed to their protection. 
Both are equally sincere, conscientious, and 
resolute. Which shall yield? Is there no ap- 
peal but to force? I answer, yes. And the 
arbiter must be society, — organized society, — 
pronouncing its decision through its regularly 
constituted agents. This is the moral judg- 
ment, the embodied conscience, of the polit- 
ical community. To this not only is each in- 
dividual bound to submit, but it is a new and 
controlling element in forming his own moral 
judgment. An act, which before may have 
been innocent, is now criminal, and its com- 
mission not only opposed to the will, but sub- 
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versive of the order, peace, existence of the 
political society. 

Submission is a moral duty. '-This is as cer- 
tain as that the Creator made man a social 
being, and designed that he should live, not 
in perpetual anarchy, but in peace and se- 
curity; for human government is the only' 
means which Infinite Goodness has provided,, 
for preserving us from unceasing conflict and 
violence. To submit to the law of the land- 
is, then, to obey the will of God. 

It may be asked, is resistance never justi- 
fiable? Is there no exception? I answer,, 
yesl When oppression present and prospec- 
tive is so great as to justify a resort to the- 
ultimate right of revolution. But this is not 
to be done from impulse or feeling, but from- 
the calm and careful consideration of the dan- 
gers and difficulties of the proposed remedy. 
A wise man will reflect that evils, great evils, 
must exist under every human government;, 
that a perfect fabric cannot be made of imper- 
fect materials, and that, whatever he may 
attempt, he must still work by and with fal- 
lible man, with all his blindness, weakness and- 
passion. If, after a deliberate contemplation 
of the convulsions and miseries attending the 
overthrow of the existing government, and tne- 
hazards and uncertainties of establishing a 
better on its ruins, he firmly believes the per- 
manent happiness of the community requires- 
the attempt, he may conscientiously make it. 
Under a despotism, such a case may occur not 
unfrequently, but we can hardly suppose it to- 
exist in a republic, where the laws are made- 
by the people themselves, through agents free- 
ly appointed for short periods, by frequent 
elections. , , 

In our own country, if there be any, who r 
contemplating the infirmities of our nature, 
the history of our race, what has been ac- 
complished in* all ages that have passed, antf 
what is now the condition of mankind under 
all other political institutions, and looking at 
our own government, its history and its hopes, 
its past performance and future promise, can 
then desire its destruction, in the vain and 
desperate hope of establishing a better in its- 
stead, they must be inaccessible to reason or 
remonstrance, and of that unfortunate class- 
in whose minds judgment is dethroned, and. 
monomania hold usurped dominion. 



Case No. 18,364. 

CHARGE TO GRAND JURY— NEUTRAL- 
ITY LAWS. 
[5 Blatchf. 556.] i 

Circuit Court, N. D. New York. June 20, 
" 1866. 

The Law of Neotkalitt. 

1. The 6th section of the act of April '20, 1818 (3 StaL 
449), fobidding military expeditions by individuals 
against countries -with -which the United States are at 
peace, commented on. 

2. The duties of neutrality, enforced. 

SHIPMAN, District Judge (charging grand 
jury). I intimated to you yesterday, at the- 
close of my brief remarks on th#general busi- 
ness of the term that would come before you, 
that I would this morning submit a few ob- 
servations to you on a single subject. The dis- 
trict attorney has informed me that he intends- 
to lay before you charges against certain indi- 
viduals alleged to have been engaged in a mil- 
itary expedition against the provinces of Can- 
ada, in violation of the neutrality laws of the- 
United States. The particular section of the- 
statute upon which he intends to found the in- 

1 [Reported by Hon. Samuel Blatchford, District 
Judge, and here reprinted by permission.] 
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dictments is as follows; "If any person shall, 
within the territory or jurisdiction of the Unit- 
ed States, begin or set on foot, or provide or 
prepare the means for, any military expedition 
or enterprise, to be carried on from thence 
against the territory or dominions of any for- 
eign prince or state, or any colony, district, or 
people, with whom the United States are at 
peace, every person so offending shall be deem- 
ed guilty of a misdemeanor, and shall be fined 
not exceeding §3,000, and imprisoned not more 
than three years." This is the sixth section of 
an act of congress approved April 20, 1818 (3 
Stat. 449), and forms part of a series of pro- 
visions enacted for the very purpose of prevent- 
O ing hostile incursions from our own territory in- 
to that of governments with which we are at 
peace, as well as the fitting out or. arming ves- 
sels to operate by sea. This act is founded up- 
on the highest considerations of justice, peace, 
and safety, and every person within the limits 
of the United States is bound to yield obedience 
to its provisions. It applies not only to citi- 
zens of the United States, but to all persons 
within their territory or jurisdiction, whether 
permanently or temporarily residing therein. It 
was the duty of the national legislature to en- 
act this law, and it is the duty of every magis- 
trate and every juror to whom any jurisdiction 
oyer the subject matter is committed, to give 
his aid, under proper legal rules, to the enforce- 
ment of its obligations. The duty of a gov- 
ernment to restrain itt, own citizens, and all 
others within its territorial limits, from enga- 
ging in military expeditions against powers with 
which such government is at peace, arises out 
of the law of nations, and its faithful observ- 
ance is of the very highest importance to the 
peace of the world, the stability and good order 
of society, and the welfare of mankind. Were 
individuals, however numerous or respectable, 
by whatever motives actuated, permitted, upon 
their own motion, to organize warlike enter- 
prises in their native or adopted country, and 
engage in incursions into the territory of neigh- 
boring friendly nations, governments would no 
longer have control of the momentous questions 
of war and peace. A comparatively small -por- 
tion of the population of a country could effec- 
. tually embroil it with other nations, and all 
the calamities of war be precipitated upon a 
people, at any moment, however unfavorable, 
without the sanction of their constituted au- 
thorities, and against the will of a majority of 
the people themselves- A country which should 
permit such a flagrant violation of its national 
obligations, would soon become a theatre from 
which hostile expeditions would issue, both 
by sea and by land. It would inevitably be 
brought into collision with every respectable 
government on the globe, whose disaffected cit- 
izens might seek its shore, in order to securely 
prepare and send forth the means of retalia- 
tion, revolution, or conquest. The honor and 
■dignity of the United States, the reciprocal du- 
ties which rest upon it as one of the nations of 
the earth, and the welfare of its citizens, both 
native and adopted, all demand that this act of 
congress shall be obeyed, or, if violated, that 
the offender shall be promptly punished. If, 
therefore, evidence shall be presented to you 
proving that parties have, within the territory 
or jurisdiction of the United States, begun or 
set on foot, o¥ provided or prepared the means 
for, a military expedition against Canada, it 
will be your duty to present them to the court 
for trial. Tou deal with the fact. You will 
be governed by the evidence. 

I hardly need remind you that many consid- 
erations which find a place in appeals to popu- 
lar feeling are hardly proper for your delibera- 
tions. We are at peace with Great Britain. 
Whether, in the judgment of individuals, the 
people of England or of Canada have, during 
our late civil war, said or done things distaste- 
ful to us or not, is a matter entirely foreign 
from our duty to enforce our own laws. I 



have said that we are at peace with Great 
Britain. That is a question of law for the 
court to determine, and one over which the 
grand jury have no just control. The only ques- 
tion, therefore, for you to determine is, wheth- 
er or not the accused parties have, in any inva- 
sion, or attempted invasion, of Canada, broken 
the law which I have read to you; and, in de- 
termining that question, you should consider 
the acts done on both sides of the boundary 
line, as giving character to those acts which 
were done exclusively on our own soil. You 
will say whether," if an expedition started from 
this country, and actually made war in a 
neighboring province, the acts done here were 
not a beginning or setting on foot, within the 
United States, of a military expedition or enter- 
prise, having for its object that which it actual- 
ly accomplished. 

Neither can the grand jury properly consider 
any supposed grievances which the offending 
party may have suffered at the hands of the 
government against which this military crusade 
was leveled. With the merits of that question 
we have nothing to do here. Our laws must 
be enforced. If men of one nationality, who 
have sought homes among us, can violate our 
neutral obligations, men of every other nation- 
ality can do likewise; and thus the foreign re- 
lations of a great country may be taken out of 
the hands of its government, and the issues of 
war and peace be committed to as many irre- 
sponsible parties as we have classes of adopted 
citizens or resident foreigners among us. I 
need but allude to such an absurd idea, to sat- 
isfy you that considerations affected by sym- 
pathy with one or another class of adopted cit- 
izens, can have no proper place in the inquiry 
upon which you are about to enter. We live 
under a government of laws, and, when we 
cease to administer those laws, and to submit 
to their requirements, we may prove ourselves 
unworthy of that safety and dignity which 
they are designed to secure. You will, gentle- 
men, retire to your room, and, if you find that 
the offences to which I have alluded nave been 
committed, you will present the offenders for 
trial. 
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CHARGE TO GRAND JURY— NEUTRAL- 
ITY LAWS. 

[2 McLean, 1.] 

Circuit Court, D. Ohio. Dec, 1838. 

violations op neutrality laws — accepting 

Commission and Setting on Foot Militant 

Expedition against Friendly Power. 

, [1. To constitute the offense of accepting and ex- 
ercising a commisison to serve against a foreign 
prince, state, etc., with whom the United States are at 
peace, under the first section of the act of congress, 
some overt act under the commission must be done, 
such as raising men for the enterprise, collecting 
provisions, munitions of war, or any other act which 
shows an exercise of the authority which the commis- 
sion was supposed to confer.] 

[2. To constitute the offense of beginning or setting 
on foot a military expedition against a friendly power 
within the 6th section of the statute, it is not neces- 
sary that the expedition shall be actually set on foot; 
it is sufficient if such preparations are made for it as 
show an intent to set it on foot] 

[3. To "provide or prepare the means for any mili- 
tary expedition or enterprise," within the meaning of 
section 6, such preparation must be made as shall aid 
the expedition. The contribution of money, clothing 
for the troops, provisions, arras, or any other con- 
tribution which shall tend to forward the expedition, 
or add to the comfort or maintenance of those 'en- 
gaged in it, is a violation of this provision.] 

[4. A government is justly held responsible for the 
acts of its citizens; and, if the government of the 
United States be unable or unwilling to restrain our 
citizens from acts of hostility against a friendly pow- 
er, such power may hold this nation answerable, and 
declare war against it,] 
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In regard to aiding or favoring unlawful mil- 
itary combinations, by our citizens, against any 
foreign government, or people, with, whom we 
-are at peace. 

McLBAN, Circuit Judge (charging grand 
jury). Your particular and most serious at-> 
tention is requested to the provisions of an act 
entitled "An act to punish certain offences 
against the United States" [3 Stat. 44:7]. By 
the first section of this act, it is declared, "that 
if any citizen of the United States shall, within 
the territory or jurisdiction thereof, accept and 
■exercise a commission to serve a foreign prince, 
state, colony, district, or people, with whom 
the United States are at .peace, he shall be 
-deemed guilty of a high misdemeanor, and be 
fined not more than two thousand dollars, and 
imprisoned not exceeding three years." And 
in the sixth section, it is provided, "that if any 
person shall, within the territory or jurisdic- 
tion of the United States, begin to set on foot, 
-or provide or prepare the means for, any mili- 
tary expedition or enterprise to be carried on 
from thence, against the territory or dominion 
•of any foreign prince or state, or of any colony, 
district, or people, with whom the United 
States are at peace, every person, so offending, 
shall be deemed guilty of & high misdemeanor, 
and shall be fined not exceeding three thou- 
sand dollars, and imprisoned not more than 
three years." There are many other acts pro- 
hibited by this law, which relate to foreign 
powers, and which may be presented for your 
examination; but the above sections are consid- 
ered the most important. The offence in the 
first section consists in "accepting and exer- 
cising a commission," to carry on war against 
any people or state with whom we are at peace. 
The commission may be conferred by any dis- 
trict of country, or association of people, whose 
right to confer it shall be recognized by. the per- 
son appointed. And it is immaterial whether 
the commission has been conferred by the pop- 
ular voice, or by the representatives of such 
district, or association of people. It must have 
been accepted and exercised, to come within 
your jurisdiction, within this state, by a citizen 
of the United States. Some overt act, under 
the commission, must be done; such as raising 
men for the enterprise; collecting provisions, 
munitions of war, or any other act which shows 
an exercise of the authority which the commis- 
sion is supposed to confer. Under the ninth 
section, the offence consists in beginning to 
set on foot, or providing or preparing the means , 
for any military expedition or enterprise, to be 
-carried on from the United States, against the 
territory or dominions of a foreign people or 
state. To "begin to set on foot a military ex- 
pedition," is not actually setting on foot such 
expedition; but it is making such preparation 
for it, as shall show the intent to set it on foot. 
To "provide or prepare the means for any mili- 
tary expedition or enterprise," within the law, 
such preparation must be made as shall aid the 
-expedition. The contribution of money, cloth- 
ing for the troops, provisions, arms, or any 
other contribution which shall tend to forward 
the expedition, or add to the comfort or main- 
tenance of those who are engaged in it, is con- 
sidered to be in violation of the law. These 
acts must all be done under such circumstances 
as to show the criminal intent, unless such In- 
tent shall be avowed. And it is hardly to be 
expected, that when an individual is about to 
violate the laws of his country, he will openly 
declare his intention to do so. Where the act 
and the attendant circumstances show the crim- 
inal intent, no subterfuges or motives avowed, 
should screen the citizen from the consequences 
•of such an act. 

To, come within your cognizance, every viola- 
tion of this law must have been committed 
within this state; and by a citizen of the Unit- 
•-ed States. These provisions are highly <impor- 
>tant, and they should be faithfully executed 



against all who violate them. Great excite- 
ment is known to exist, at this time, in Canada, 
from certain hostile movements contemplated 
by citizens of this country, in conjunction, with 
the disaffected subjects of that country. It is 
said, on high authority, that associations ot 
citizens of the United States have been formed, 
along the whole extent of our northern bound- 
ary, with the view, at a fixed time, to make a 
descent upon Canada. That these associations 
embrace an immense number of individuals, 
who are known to each other by certain sign3 
and passwords. That they are actively en- 
gaged in collecting the materials of war, and 
raising men. That their military officers are 
appointed; and that, in anticipation of success, 
they have appointed civil officers. 

I cannot but think these accounts have been 
greatly exaggerated, and that they may have 
caused an unnecessary degree of alarm. But 
that there is ground for apprehension of danger, 
no one can doubt. -During the past winter, 
many of our citizens were engaged in this law- 
less enterprise. This is proved by the records 
of our own courts, and the courts of Canada, 
and by well authenticated accounts which have 
been published. Indeed, it is notorious that 
organized bodies of men, though, perhaps, not 
bearing arms, were marched through the north- ' 
em part of this and other states, on our north- 
ern boundary, with the known intention of in- 
vading Canada, who were permitted to pass 
without molestation. And, it is believed that, 
in some instances, they were encouraged in 
their enterprise by contributions of money, pro- 
visions, and other necessaries. This state of 
things is deeply to be lamented. When our 
citizens, generally, shall cease to respect the 
laws, and the high duties they owe to their 
own government, there is but a slender ground 
of hope that our institutions can be long main- 
tained. 

An obedience to the laws is the first duty of 
every citizen. It lays at the foundation of our 
noble political structure; and when this great 
principle shall be departed from, with the pub- 
lic sanction, the moral influence of our govern- 
ment must terminate. If there be any one line 
of policy in which all political parties agree, it 
is. that we should keep aloof from the agita- 
tions of other governments. That we shall not 
intermingle our national concerns with theirs. 
And much more, that our citizens shall abstain 
from acts which lead the subjects of other gov- 
ernments to violence and bloodshed. We have 
a striking instance of the -wisdom of this policy 
in the early history of our government. Dur- 
ing the administration of our first president the 
Preneh Revolution burst forth, and astonished 
the civilized world. All Europe combined in 
arms against republican France. That France 
which had mingled her arms and her blood with 
ours in our struggle for independence. That 
this country should deeply sympathize with so 
noble, brave and generous an ally, in such a 
struggle, was natural. Bursts of enthusiasm 
were witnessed in her behalf, in almost every 
part of our country, and an ardent desire was 
evinced to make common cause with her in fa- 
vor of liberty. And this was claimed of our 
country as a debt of gratitude, and on the 
ground of treaty stipulations. Had this tide 
of popular feeling, which threatened to bear 
down every thing in its course, not been check- 
ed, our destinies .would have been united with 
those of France. We might have participated 
in her military glory, and in the renown of 
her heroes. And the struggles, in which we 
would have been involved, might have given 
birth to a race of heroes in our own country, 
whose deeds of chivalry would have been cele- 
brated in history. But our country would have 
been wasted by war and rapine; and the pen 
of the historian, which recorded the deeds of 
our heroes, would, also, have told, in all prob- 
ability, that our country, like France, was driv- 
en to take refuge from the turbulence of party 
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factions, under a splendid military despotism. 
Fortunately for the country Washington lived, 
and the veneration in which his name was held, 
and the authority he exercised, mainly contrib- 
uted to cheek the excitement, and preserve the 
peace and lasting prosperity of the country. 
The struggles of the people of South America, 
against the oppressions of their own govern- 
ment, again awakened the sympathies of our 
country, and produced a strong desire with 
many to unite our fortune with theirs. But this 
feeling was controlled, and the neutrality and 
peace of our country were preserved. 

A government is justly held responsible for 
the acts of its citizens. And if this govern- 
ment be unable or unwilling to restrain our citi- 
zens from acts of hostility against a friendly 
power, such power may hold this nation an- 
swerable, and declare war against it. Every 
citizen is, therefore, bound by the regard he 
has for his country, by his reverence for its 
laws, and by the calamitous consequences of 
war, to exert his influence in suppressing the 
unlawful enterprises of our citizens against 
any foreign and friendly power. History af- 
fords no example of a nation or people, that 
uniformly took part in the internal commotions 
of other governments, which did not bring 
down ruin upon themselves. These pregnant 
examples should guard us against a similar pol- 
icy, which must lead to a similar result. In ev- 
ery community will be found a floating mass 
of adventurers, ready to embrace any cause, 
and to hazard any consequences, which shall 
be likely to make their condition better. And, 
it is believed, that a large portion of our citi- 
zens, who have been engaged in military enter- 
prises against Canada, are of this description. 
That many patriotic and honorable men were 
at first induced, by their sympathies, to coun- 
tenance the movement, if not to aid it, is prob- 
able. But when these individuals found that 
this course was forbidden by the laws of their 
country, and by its highest interests, they re- 
traced their steps. But, it is believed, that 
there are many who persevere in their course, 
in defiance of the law and the interests of their 
country. Such individuals might be induced to 
turn their arms against their own government, 
under circumstances favorable to their success. 
These violators of the law should not escape 
with impunity. The aid of every good citizen 
will be given to arrest them in their progress, 
and bring them to justice. They show them- 
selves to be enemies of their country, by tram- 
pling under foot its laws, compromitting its 
honor, and involving it in the most serious em- 
barrassment with a foreign and friendly na- 
tion. It is, indeed, lamentable to reflect, that 
such men, under such circumstances, may haz- 
ard the peace of the country. If they were to 
come out in array against their own govern- 
ment, the consequences to it would be far less 
serious. In such an effort, they could not in- 
volve it in much bloodshed, or in a heavy ex- 
penditure; nor would its commerce and general 
business be materially injured. But a war 
with a powerful nation, with whom we have 
the most extensive relations, commercial and 
social, would bring down upon our country the 
heaviest calamity. It would dry up the sources 
of its prosperity, and deluge it in blood. 

The great principles of our republican insti- 
tutions cannot be propagated by the sword. 
This can be done by moral force, and not 
physical. If we desire the political regeneration 
of oppressed nations, we must show them the 
simplicity, the grandeur, and the freedom of our 
own government. We must recommend it to 
the intelligence and virtue of other nations, by 
its elevated and enlightened action, its purity, 
its justice, and the protection it affords to all 
its citizens, and the liberty they enjoy. And if, 
in this respect, we shall be faithful to the high 
bequests of our fathers, to ourselves, and to 
posterity, we shall do more to liberalize other 
governments, and emancipate their subjects, 



than could be accomplished by millions of bayo- 
nets. This moral power is what tyrants have 
most cause to dread. It addresses itself to the 
thoughts and the judgments of men. No phys- 
ical force can arrest its progress. Its approach- 
es are unseen, but its consequences are deeply 
felt. It enters garrisons most strongly forti- 
fied, and operates in the palaces of kings and 
emperors. We should cherish this power as es- 
sential to the preservation of our own govern- 
ment; and as the most efficient means of amel- 
iorating the political condition of our race. And 
this can only be done by a reverence for the 
laws, and by the exercise of an elevated patri- 
otism. But if we trample under our feet the- 
Iaws of our country; if we disregard the faith 
of treaties, and our citizens engage without re- 
straint in military enterprises, against the 
peace of other governments, we shall be con- 
sidered and treated, and justly too, as a nation 
of pirates. 

Punishments, under the law, can only be in- 
flicted through the instrumentality of the judi- 
cial department of the government. The fed- 
eral executive has shown a zeal, worthy of the 
highest commendation, in his endeavor to check 
the career of these enemies of social order. He 
has very properly employed a part of the mili- 
tary force of the country in this service; and 
he has solemnly warned and admonished these 
deluded citizens, who seem ready to carry dev- 
astation into the neighboring province of a 
foreign and friendly power. These efforts of 
the president are in aid of the civil power, 
which, I trust, will not be found wanting on 
this, or any other emergency, in the discharge 
of the great duties which have been devolved 
upon it by the constitution and laws. But in 
vain will the civil authority be exerted, unless 
it shall be aided by the moral force of the 
country. If the hands of the ministers of jus- 
tice were not strengthened by public sentiment, 
how ineffectually would they be raised for the 
suppression of crime. If the open violator of" 
the law be cherished by society, he may, with 
impunity, set at defiance the organs of the law. 
The statute book which contains the catalogue 
of offences, would then become a dead letter, 
and would be a standing monument of deeply 
seated corruption in the public. 

I invoke, in behalf of the tribunals of justice, 
the moral power of society. I ask it to aid 
them in suppressing a combination of deluded 
or abandoned citizens, which imminently threat- 
ens the peace and prosperity of" the country. 
And I have no fears, that when public atten- 
tion shall be roused on this deeply important 
subject; when the laws are understood, and 
the duties of the government; and when the 
danger is seen, and properly appreciated, there 
will be an expression so potent, from an en- 
lightened and patriotic people, as to suppress 
all combinations in violation of the laws, and 
which threaten the peace of the country. 
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CHARGE TO GRAND JURY— NEUTRAL- 
ITY LAWS. 

[5 MeJLean, 249.] 

Circuit Court, D. Indiana. May, 1851. 

Violation of Neutrality Laws — Setting on 

Foot Military Expedition against 

Friendlt Power. 

[Under the provision of the sixth section of the act 
of ISIS (3 Stat. 449), making it a misdemeanor to "be- 
gin or set on foot, or provide or prepare the means 
for, any military expedition or enterprise," the overt 
act is not an invasion of a foreign country, but tak- 
ing the incipient steps in the enterprise, such as pro- 
viding the means for the expedition, furnishing muni- 
tions of war or money, enlisting men, and in short 
doing anything and everything that is necessary to- 
the commencement and prosecution of the enter- 
prise.] 
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Extract from the charge to the grand jury 
of the United States circuit court: 

HUNTINGTON, District Judge (charging 
grand jury). After adverting to various of- 
fenses within the jurisdiction of the grand 
jury, and which it would be called to investi- 
gate, the judge referred to the contemplated 
invasion of the island of Cuba as a subject 
of national concern. He observed, the news- 
paper rumors, and the proclamation lately is- 
sued by the president, authorize, if they do 
not require, the subject to be brought before 
the grand jury. It seems this nefarious plan 
is not of recent origin. The late chief mag- 
istrate, as well as the present, not only is- 
sued a proclamation, but found it necessary 
to put in requisition a part of the army and 
navy, to preserve the peace and honor of the 
country- Doubts have been suggested wheth- 
er the judicial power had been sufficiently ac- 
tive in bringing to punishment these maraud- 
ers, who, under the pretence of liberating the 
oppressed, stand ready to engage in a career 
of plunder and murder. Whatever motives 
they may avow, this would be the result of 
their successful action. Such individuals, with 
the prospect of success, could easily be in- 
duced to turn their arms against their own 
country. They are reckless of consequences. 
By the laws of nations, they are justly held 
to be outlaws and pirates. The act of con- 
gress of the 20th of April, 1818, entitled, "An 
act for the punishment of certain crimes 
against the United States," etc., applies to 
these individuals. The first section provides: 
"If within the jurisdiction of the United 
States, any citizen shall accept and exercise 
a commission to serve a foreign prince, state, 
colony, district, or people, in war, by land or 
by sea, against any prince, state, colony, or 
people, with whom the United States are at 
peace, shall, on conviction, be punished," etc. 
The sixth section provides "that if any person 
shall, within the territory or jurisdiction of 
the United States, begin or set on foot, or 
provide, or prepare, the means for any mili- 
tary expedition, or enterprise, to be carried 
on from thence against the territory or do- 
minions of any foreign prince or state, or 
of any colony, district, or people, with whom 
the United States are at peace, every person 
so offending, shall be punished," etc. 

You will observe, gentlemen of the jury, 
that if any one "shall begin or set on foot, 
or prepare the means for such enterprise," 
he is within the statute. The overt act is 
not an invasion of the country, but taking 
the incipient steps in the enterprise. To pro- 
vide the means for the expedition, as the en- 
listment of men, the munitions of war, money, 
iu short, any thing and every thing that is 
necessary to the commencement and prosecu- 
tion of the enterprise. In the ages of bar- 
barism, private war was tolerated. Physical 
power was then the arbiter of right, and a 
dexterous use of the instruments of death, 
was the prevailing logic But this has been 
long since exploded among civilized nations. 
The Christian system has engrafted on the 
laws of nations a better logic— a logic ad- 
dressed to the mind and conscience, and which 
conforms more to the principles of humanity. 
Every government is responsible for the acts 
of its citizens. They must be restrained from 
violating the rights of other nations; and any 
government which has not the power or dis- 
position to do this, subjects itself to a decla- 
ration of war by the injured party. 

Our physical resources, gentlemen, are in a 
rapid course of development. In this respect 
our country has surpassed the most ardent 
anticipation of its friends. But Jewish to im- 
press upon your minds, that this is not the 
most satisfactory evidence of our national 
prosperity. How have we made this won- 
derful advance? Is it not mainly attributa- 



ble to that great and fundamental law which 
made us a nation, and to an observance of 
the laws, state and federal? These laws ema- 
nate from the people, through their repre- 
sentatives, and bear the impress of their will. 
A perseverance in this course will lead us on 
to a still higher and nobler destiny. But, 
gentlemen, no free government can be main- 
tained without moral power.. If this be 
broken down, physical power must be substi- 
tuted in its place. As in France, we may 
still have a republic in name, but it will be a 
republic sustained by bayonets. A govern- 
ment of laws, sanctioned and sustained by 
the people, is the only guaranty for public and 
private rights. Whenever the law shall be 
trampled under foot and contemned, with im- 
punity, there is no hope in the future. And 
may I not ask the question, whether there is 
not in the general aspect of our affairs enough 
to excite a deep solicitude on this subject? 
We see associations of lawless individuals in 
different parts of the Union, in contempt of 
the law, and the honor and peace of the coun- 
try, ready to embark in a piratical war against 
a people, with whose government we are at 
peace. Other combinations have been formed 
to subvert the government, and others to re- 
sist, in an unconstitutional manner, enact- 
ments made by the highest authority. These 
indications are ominous. At an earlier pe- 
riod in the history of our government, an in- 
dividual of the highest talent, and who had 
held the second office in the government, was 
overwhelmed with infamy, and was crim- 
inally prosecuted, on the ground that he had 
set on foot a treasonable conspiracy against 
the government, by an attempt to divide the 
Union, and erect an independent western re- 
public. But what do we now see? How pain- 
ful is the contrast. Is this state of our af- 
fairs a matter of indifference to any one? 
What must be its effect on foreign nations? 
Will it not shake their confidence in the per- 
manencv of our institutions, and weaken the 
moral force of our government at home and 
abroad? Who does not feel proud of the 
high position occupied by our nation, among 
the nations of the earth? And who does not 
desire to increase the glory of his country.' 
This can be done only by a devotion to the 
constitution and laws of our country— laws 
enacted by the people, through their repre- 
sentatives; and which may be modified at 
their will. Every good citizen will throw his 
influence in this direction. It will discourage 
all unlawful combinations, and restore to this 
glorious government that harmony and moral 
power, which shall distinguish it among other 
nations. Make this government what, in its 
formation, it was intended to be, a govern- 
ment of the people, and maintain sacredly the 
great principles on which it was founded, and 
its blessings will be perpetual. , 



Case No. 18,267. 

CHARGE TO GRAND JURY— NEUTRAL- 
ITY LAWS. 

[5 McLean, 306.] 

Circuit Court, D. Ohio. Oct, 1851. 

Violation of Neutrality Laws — Setting ok 
Foot Military Expedition— Inter- 
national Law. 
[1. The acts enumerated in section 6 of the neutrali- 
ty law of April 20, 1818 (3 Stat. 449), are all in the dis- 
junctive. The offense is consummated by any overt act 
which shall be a commencement of an expedition, 
though it should not he prosecuted. Any combination 
of individuals to carry on an expedition is "setting it 
on foot," within the meaning of the statute, and the 
contribution of money or anything else which shall 
induce such combination may be a beginning of the 
enterprise.] 
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[2. A person may be convicted of "providing the 
means" for such an enterprise, if he furnish muni- 
tions of war, provisions, transportation, clothing, or 
any other necessaries to men engaged in the expedi- 
tion.] 

[3. Citizens of the United States, who organize an 
expedition and invade a province or colony which is 
part of the dominions of a power with which the Unit- 
ed States are at peace, thereby place themselves be- 
yond the pale of civilization, and become pirates and 
outlaws..! 

[4. If citizens of one nation commit ^depredations 
against another, and are not punished by their own 
government or given up to the injured government for 
punishment, the nation to whom they owe allegiance 
becomes a party to their wrong, under the principles 
of international law.] 

After presenting to the grand jury certain 
violations of the laws of congress, which, or- 
dinarily come under the consideration of the 
grand jury, MeLEAN, Circuit Justice, re- 
marked: 

A sense of duty requires me to call your spe 
cial and serious attention to an act of congress 
of the 20th of April, 181S, which is entitled 
"An act for the punishment of certain crimes." 
The first section of that act provides "that if 
any citizen of the United States shall, within 
the territory and jurisdiction thereof, accept 
and exercise a commission to serve a foreign 
prince, state, colony, district, or people, in war, 
by land or by sea, against any prince, state, col> 
ony, district, or people, with whom the United 
States are at peace, the person so offending 
shall be deemed guilty of a high misdemeanor, 
and on conviction shall be fined not more than 
two thousand dollars, and imprisoned not ex* 
ceeding three years." The second section de- 
clares "that if any person shall, within the ter- 
ritory or jurisdiction of the United States, en- 
list or enter himself, or hire, or retain another 
person to enlist or enter himself, or go beyond 
the limits or jurisdiction of the United States, 
with intent to be enlisted or entered in the 
service of any foreign prince, state, colony, dis- 
trict, or people, as a soldier, &c, shall be deem- 
ed guilty of a high misdemeanor, and shall be 
fined not exceeding one thousand dollars, and 
imprisoned not exceeding three years." Sec. 
6. "That if any person shall, within the terri- 
tory or jurisdiction of the United States, begin 
or set on foot, or provide or prepare the means 
for, any military expedition or enterprise, to 
be carried on from thence against the territory 
or dominion of any foreign prince or state, or 
of any colony, district, or people, with whom 
the United States are at peace, every person so 
offending shall be deemed guilty of a high mis- 
demeanor, and shall be fined not exceeding 
three thousand dollars, and imprisoned not 
more than three years." To this section your 
attention is specially solicited. You will ob- 
serve that the enumerated acts which constitute 
the offense are all in the disjunctive. To "be- 
gin" the military expedition spoken of, is an 
offense within the statute. To begin it, is, to 
do the first act, which may lead to the enter- 
prise. The offense is consummated by any 
overt act which shall be a commencement o£ 
the expedition, though it should not be prosecut- 
ed. Or if an individual shall "set the expedi- 
tion on foot," which is scarcely distinguisha- 
ble from beginning it. To set it on foot may 
imply some progress beyond that of beginning 
it. Any combination of individuals to carry on 
the expedition is "setting it on foot," and the 
contribution of money or anything else which 
shall induce such combination, may be a begin- 
ning of the enterprise. "To provide the means 
for such an enterprise," is within the statute. 
To constitute this offense* the individual need 
not engage personally in the expedition. If he 
furnish the munitions of war, provisions, trans- 
portation, clothing, or any other necessaries, 
to men engaged in the expedition, he is guilty, 
for he provides the means, to carry on the ex- 
pedition. It must be against a natioii or peo- 
ple with whom we are at peace. In passing 



the above law, congress has performed a high 
national duty. A nation, by the laws of na- 
tions, is considered a moral being, and the prin- 
ciple which imposes moral restraints on the con- 
duct of an individual, applies with greater 
force to the actions of a nation. "Justice," 
says Vattel, "is the basis of society, the sure 
bond of all commerce. Human society, far 
from being an intercourse of assistance and 
good offices, would be no longer anything but a 
vast scene of robbery, if there were no respect 
to this virtue, which secures to every one his 
own. It is still more necessary between na- 
tions than between individuals, because injus- 
tice produces more dreadful consequences in the 
quarrels of these powerful bodies politic, and it 
is still more difficult to obtain redress." 
. ihese remarks are made, and the law cited, 
m reference, to the late military expedition 
against the island of Cuba. That expedition 
was organized in this country, and was com- 
posed, principally, of our own citizens. Its 
object was to subvert the government of 
Cuba— a part of the Spanish dominions. With 
the government of Spain we have a treaty of 
peace and amity. A foreigner was at the 
head of the expedition. He seems to have 
been a credulous and weak man. He was 
impetuous, but was wanting in sagacity and 
judgment His melancholy fate mav excite 
our sympathy, but his memory is loaded with 
the execrations of thousands. He was instru- 
mental in corrupting the minds, and with- 
drawing from their allegiance, many of our 
youth, who have paid the penalty of their 
temerity and recklessness. Their conduct ad- 
mits of no other mitigation than that they 
were misled by falsehoods. They were in- 
duced to believe that a considerable portion of 
the people of Cuba were in arms, with the 
determination to overthrow their government. 
Those who were instrumental in creating this 
delusion have an awful account to render to 
their country and their God. The invading 
force, instead of meeting friends, met de- 
termined enemies with arms in their hands. 
At every step the invaders were opposed, and 
it is not known that a single Cuban joined 
the enemy. As might have been anticipated, 
the career of the invaders was short and ex- 
tremely disastrous. Their sufferings were al- 
most without a parallel; and, with two or 
three exceptions, those of them who were not 
taken prisoners and executed, were sentenced 
to an ignominious imprisonment in Spain. This 
second expedition terminated more disastrous- 
ly than the first one. That was fitted out 
by the same leader, and the force was also 
raised and organized in our country, in defi- 
ance of its laws. The leaders and men were 
alike guilty in each, but as in the first expe- 
dition but few were killed, it created less 
sensation in the country than the late one. 
These unlawful enterprises cast a shade upon 
our national character, in the opinion of the 
civilized world. They unjustly, more or less, 
connect our government with the outrage, and 
they ascribe it to a lust for power and national 
aggrandizement. The chief executive, by proc- 
lamation, from time to time, warned the conn- 
try of the unlawfulness of the enterprise, and 
of the punishment to which those engaged in 
it would he exposed. The executive and min- 
isterial officers of the government were ex- 
horted to be on the alert, to check and defeat 
the nefarious design. And a part of the navy 
was charged with the same service. But 
these efforts were ineffectual; in their mad- 
ness and folly those who were embodied, tram- 
pled upon the laws of their country, and 
rushed upon their own destruction. To sup- 
pose that they could, under such circumstan- 
ces, have been impelled by any justifiable 
motive in their own views, is to suppose them 
to have been laboring under a most extraor- 
dinary mental aberration. The duty of giv- 
ing effect to law devolves upon the judiciary, 
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and you, gentlemen, for the time being, con- 
stitute an important part of that branch of 
the government. And now that the excite- 
ment growing out of the late expedition has 
subsided, and its fatal results are fully known, 
it becomes us, from the position we occupy, 
to take a calm, a considerate, and legal view 
of the circumstances which led to it, and of 
the acts of our own citizens. In this respect, 
3 T our inquiries will be limited to the district 
of Ohio. 

Our own history may show in what light 
our government has considered those opposed 
to us, who placed themselves beyond the lim- 
its of civilized warfare. Gen. Jackson, while 
engaged in the subjugation of savages in the 
South, captured two white persons who were 
banded- with them, and in a great measure 
controlled their depredations. Arbuthnot and 
Ambrister were British subjects, who having 
been taken in arms, fighting on the side of 
the Indians against our armies, and within 
our territory, were summarily £ried and sum- 
marily executed, and the commanding general 
was sustained by his government. Great 
Britain was too well acquainted with the laws 
of nations, and with the justice of the pun- 
ishment, to make it a subject of serious re- 
monstrance. Compare the acts of these un- 
fortunate men with the invaders of Cuba. 
Arbuthnot and Ambrister united themselves 
with the weaker party, and took part in the 
war. They were associated with savages, but 
savages who, to some extent, were allowed to 
possess the attributes of a nation. Treaties 
were made with them, and they had always 
exercised the right of carrying on war against 
the whites. These men identified themselves 
with this people in the war, and in doing so, 
did not, it is believed, violate any express law 
of their own country. They incurred the haz- 
ards of such a war, were taken, and justly 
condemned. Our citizens, in the invasion of 
Cuba, put at equal defiance the laws of their 
own country, and the laws of nations. They 
were covered by no flag; protected by no pub- 
lic opinion, governed by no general law. . lhey 
placed themselves beyond the pale of civiliza- 
tion, and in doing so, became pirates and, out- 
laws. They invaded a nation who were pro- 
tected from outrage and injustice by. the sol- 
emn guaranty of a treaty— a treaty in -which 
our national honor was deeply concerned- No 
nation could be bound by a more solemn or 
higher obligation than our government is bound 
to maintain the most friendly relations with 
Spain. And the expedition was directed against 
an unoffending people. A people who were 
content with their government, and not desir- 
ous of a change. Neither in the landing of the 
invading army, nor in its progress through the 
country, was there found a traitor to the Cuban 
government. This is a most extraordinary 
fact. It could scarcely be realized by the in- 
vasion of any other country under similar cir- 
cumstances. The liberating army found no one 
willing to be liberated. They were everywhere 
received as enemies. It is not known that any 
cruelties were perpetrated by the invaders on 
individuals. It is believed there were none. 
But their way was marked with blood— blood 
shed in skirmishes and in more general en- 
gagements. There never was an invasion 
among civilized nations, more atrocious and 
less excusable. 

Let us suppose a similar invasion of our own 
country. And here it may be premised that if 
complaints against our government and a de- 
termination to overthrow it, in a certain quar- 
ter, afford any excuse for the combination of 
a foreign force against us, a strong case could 
be made out But suppose an. armed force, 
acknowledging allegiance to no government or 
people, should invade any part of our country 
with an avowed intention of overturning the 
government, how speedily would it meet de- 
struction. Such an indignity and outrage 



would cause the blood to thrill through the 
veins of every American. Gentlemen, our gov- 
ernment must be just to ourselves, and just 
to other nations. A government is responsible 
for the acts of its citizens. Not, it is true, in 
the first instance, where they commit depreda- 
tions upon a friendly nation. But if such citi- 
zens are not punished or given up to the in- 
jured government for punishment, the nation 
to whom they owe allegiance becomes a party 
to the wrong. This is an acknowledged prin- 
ciple* in the law of nations. But the duty we 
owe to ourselves is of the highest obligation. 
No free government can be sustained, which 
does not enforce its laws. A deep and abiding 
respect for the laws, has heretofore been the 
glory of our country. In that consists our 
strength. Those who are unacquainted with 
the principles of our government, seem natu- 
rally to conclude it is wanting in energy and 
power. But they do not comprehend the secret 
of its strength. The majesty of the law. per- 
vades every part of the nation, and operates- 
unseen; but its effects are visible. It has, 
heretofore, required no military display of men 
at arms to carry it into effect. But I am con- 
cerned to say that our late history, in this re- 
spect, will not compare with the past. There 
is, I fear, a growing indifference to the laws- 
TVhen Aaron Burr was suspected of being en- 
gaged in an enterprise against the adjacent 
provinces of Spain, connected, as was appre- 
hended, with a dissolution of the Union, the 
country was greatly excited, and he was pur- 
sued, arrested, and indicted for treason. Does 
the same deep feeling for the Union and its 
laws now pervade our country? 

If it shall appear from the evidence that 
shall be given, that any of our citizens have 
violated the above law, it will be your duty to 
indict them. Laws that remain upon our stat- 
ute book should be operative, or they should 
be repealed. The national standard is lowered, 
and licentiousness is increased, by a failure 
to enforce - the penalties of the law. Our insti- 
tutions can be sustained only on a moral basis. 
This is wanting in France, and they cannot 
maintain a free government. They may have 
the form, but the substance will be wanting. 
At this moment the republic of France, as it 
is called, is restrained and governed by physical 
power. And if our government, in our ex- 
ternal and internal affairs, shall be so managed 
as to destroy -its moral basis, we may as well 
attempt to build a structure in the air, as to- 
sustain it. I fear this great fact may not be 
properly appreciated. On it depends, not only 
the prosperity of our free institutions, but their 
existence. 



Case No. 18,268. 

CHARGE TO GRAND JURY— NEUTRAL- 
ITY LAWS. 

[4 Wkly. Law Gaz. 214.] 

Circuit Court, D. Louisiana. Oct. 20, 1859. 

Violation of Neutrality Laws — Preparing 
Military .Expedition. 

E"To provide or prepare the means for" any mili- 
tary expedition or enterprise, within the meaning of 
the neutrality laws, such preparation must be made* 
as shall aid the expedition. The contribution of mon- 
ey, clothing lor the troops, provisions, arms, or any 
other contributions, which shall tend to forward the 
expedition or add to the comfort or maintenance of 
those engaged in it, is a violation of the law. These 
acts must all be done under such circumstances as to 
show the criminal intent, unless such intent shall be 
avowed. Following Case No. 18, 265 j 

McCALEB, District Judge (charging grand 
jury). The general terms providing or pre- 
paring means were clearly intended by congress 
to refer to the usual means for a military ex- 
pedition. Such expedition cannot be carried 
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■on without men and arms and other munitions 
of war. To transport these men and arms and 
other munitions of war, to render them availa- 
ble for the expedition against a foreign terri- 
tory situated like Nicaragua, there must be 
provided or prepared vessels propelled by wind 
or steam or both. This view seems to me to 
be consistent with reason and common sense, 
and consonant with the evident design of con- 
gress. It is for this reason, gentlemen, that I 
shall cite to you the opinion of Mr. Justice lie- 
Lean. What is the language of the judge? *'To 
provide or prepare the means for any military 
-expedition 'or enterprise within the law, such 
preparation must be made as shall aid the ex- 
pedition. The contribution of money, cloth- 
ing for the troops, provisions, arms, or any oth- 
er contribution which shall tend to forward the 
•expedition, or add to the comfort or mainte- 
nance of those who are engaged in it, is con- 
sidered in violation of the law. These acts 
must all be done under such circumstances as 
to show the criminal intent, unless such intent 
shall be avowed. And it is hardly to be ex- 
pected that, when an individual is about to vio- 
late the laws of his country, he will openly de- 
clare his intention to do so. Where the act 
.and the attendant circumstances show the crim- 
inal intent, no subterfuges or motives avowed 
should screen the citizen from the "consequences 
of such an act." [Case No. 18,265.] 

We know, gentlemen of the grand jury, that 
peaceful relations exist between this country 
and Nicaragua, and that neither government 
has given any indications of a disposition to 
have those relations interrupted. What, then, 
the government of the United States is unwill- 
ing to do, it ill becomes small detachments of its 
-citizens, acting independently and upon their 
own responsibility, to accomplish. Such a 
course must inevitably produce what the emi- 
nent jurist to whom we have already alluded 
has denominated that "monstrous anomaly in 
the history of the world, of a nation at peace, 
while its citizens are at war." And, surely, it 
is unnecessary for me to depict the calamities 
attendant upon war, even when waged in its 
mildest forms. An invasion by an army of an 
adequate force carries desolation in its path. 
The unoffending inhabitants of the invaded 
country endure, without the power of resist- 
ance, every species of outrage and suffering. 
The quartering of troops in their dwellings 
without their consent; the subsistence of those 
troops upon provisions which they have ac- 
cumulated by honest toil; the pillage and plun- 
der to which their farms and plantations are 
-subjected without the hope of compensation 
for the losses they may^ sustain, — are but a few 
of the evils and calamities to which they must 
submit. And let it ever be remembered that 
innocent women and children are at all times 
the sharers in the sufferings which these mili- 
tary invasions never fail to produce in their 
desolatory progress. If, on the other hand, an 
invasion is attempted by an inadequate force, 
the sufferings and dangers of the invaders them- 
selves must be in proportion to their inability 
to encounter them. Whether or not it be the 
duty of the government to interfere to avert 
the dangers to which a portion of its citizens 
may choose thus to expose themselves is a ques- 
tion which we need not decide. But surely it 
may be urged as an argument, to show the 
humanity of the law, that its faithful and rigid 
-enforcement, whether by the government or the 
courts, may be instrumental in saving deluded 
persons from the perils into which they would 
blindly rush under the guidance of their lead- 
ers, and under the influence of promises which 
may never be fulfilled, and of hopes which may 
never be realized. 

With these remarks, gentlemen, I now com- 
mit the whole subject to your consideration, 
confident that you will discharge with fidelity 
the important duty which now devolves upon 
.you. 



Case CTo. 18,269. 

CHARGE TO GRAND JURY— NEUTRALI- 
TY LAWS AND TREASON. 

[2 Curt. 630.] 

Circuit Court, D. Massachusetts. Oct. 15, 1851. 

Neutrality Laws— Constbcction and Effect — 

Treason against the United States — 

Opposing Execution of a Law. 

[1. The neutrality law of March 5, 1794 (1 Stat. 381), 
and the subsequent legislation upon the same subject, 
rest upon the principle that, until our country has 
made war, -we are at peace with all, by the law 
of nations, and -without any treaty to that effect; and 
that for the citizens of the United States to combine 
to kill and rob those with whom they are at peace, 
and. on whom they have no right to make any aggres- 
sion, is as essentially criminal as to combine to mur- 
der and rob our own citizens,]} 

[2. The duties of impartiality, kindness, and peace- 
ful treatment of other nations, being plainly incum- 
oent on the government of the United States, it is its 
duty to see that all those subject to its authority do 
nothing in contravention of these duties. "What it 
may not do in these particulars it may not permit to 
be done; and, for its own peace and welfare, it cannot 
suffer individuals, by mingling themselves In the 
belligerent operations of other nations, or by making 
war on their own authority, to run the hazard of 
counteracting the policy, or embroiling the relations 
of their own government.] 

[3. The words "levying war," as used in the con- 
stitutional definition of "treason," Include not only 
the act of making war for the purpose of entirely over- 
turning the government, but also any combination 
forcibly to oppose the execution of any public law of 
the United States, with intent to prevent Its enforce- 
ment in all cases, if accompanied or followed by an 
act of forcible opposition to such law in pursuance of 
such combination.] 

[4. If a body of men be actually assembled to effect 
by force a treasonable purpose, all those who perform 
any part, however minute, or however remote from the 
scene of action, and who are actually leagued in the 
general conspiracy, are to be considered guilty of 
treason.] 

Extract from a charge delivered to the grand 
jury in Boston, October 15, 1851, concerning 
the neutrality laws and the law of treason: 

CURTIS, Circuit Justice (charging grand ju- 
ry). You are aware that the foreign relations 
of our country are under the exclusive care and 
control of the government of the United States. 
To make peace and war, to enter into treaties 
of amity and commerce, to protect the rights 
and redress the injuries of our citizens from 
foreign aggression, are powers confided by the 
constitution to the general government alone. 
It is essential to the due exercise and mainte- 
nance of these powers, and to the welfare of 
the whole people, for whose benefit they exist, 
that they should not be in any way embar- 
rassed or interfered with, by the irregular and 
irresponsible action of individuals. The pub- 
lic faith, pledged by treaties, could not be kept, 
if individual citizens were at liberty to act, in 
contravention of such treaties, as their private 
interest or passions might dictate. The public 
peace could not be preserved, if men might be 
armed and embodied on our soil, to make at- 
tacks on a foreign people or government. To 
permit this, would be to allow the interests or 
passions of a few, to control the deliberate and 
organized action of the whole, and to place 
the peace and welfare of our country at the 
mercy of strangers, or of needy, or desperate, 
or enthusiastic men. To guard against this 
evil, congress has made it a high misdemeanor, 
within the jurisdiction or territory of the Unit- 
ed States, to begin to set on foot, or provide, or 
prepare the means for, any military expedition, 
or enterprise, to be carried on from thence 
against the territory or dominions of any for- 
eign prince or state, or of any colony, district, 
or people, with whom the United States are at 
peace; and has also made specific, and highly 
penal enactments, to prevent the enlistment of 
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men, or the fitting out, or arming of any vessel, 
for any such purpose, by any person within our 
jurisdiction. 

It cannot be doubted that these laws are in 
conformity with the settled policy of our gov- 
ernment. Very early in our history as a na- 
tion, this policy was adopted by President 
"Washington, with the concurrence of the wise 
and eminent advisers by whom be was then 
assisted. On the 22d day of April, 1793, he is- 
sued a proclamation, in which he asserts it to 
be both the duty and interest of the United 
States, with sincerity and good faith, to pur- 
sue a conduct friendly and impartial towards 
the foreign powers therein mentioned, exhort- 
ing and warning the citizens of the United 
States carefully to avoid all acts inconsistent 
with such friendly and impartial conduct, and 
declaring that whoever should do otherwise, 
would not receive the protection of the United 
States. At this time, congress had not legis- 
lated on this subject. And in the following 
December, the president made known to both 
houses certain facts connected with the then 
state of public affairs abroad and at borne, 
and after expressing bis own opinion, that 
where individuals shall, within the. United 
States, enter upon military expeditions and en- 
terprises, the offence cannot receive too early 
or close an attention, he distinctly recommends- 
to congress the extension of the statute -law of 
the country to such cases, which, he says, 
though depending on principles already recog- 
nized, seemed to him to demand some further 
provisions of positive law. And, accordingly, 
on the 5th of June, 1794 (1 Stat. 381), an act 
was passed, one section of which was similar 
to the law whose substance I have already stat- 
ed to you. And since that time, by legislation, 
as well as by the official action of the executive, 
this duty and policy of our country have been 
recognized and declared in the clearest terms, 
and under a great variety of circumstances. 
The principles on which these laws rest are, 
that until our country has made war, we are 
at peace with all, by the law of nature, and 
without any treaty to that effect; that for the 
citizens of the United States to combine to kill 
and rob those with whom they are at peace, 
and on whom they have no right' to make any 
aggression, is as essentially criminal, as to com- 
bine to murder and rob our own citizens; that 
individual citizens have no prerogative to judge 
and condemn, and then proceed to execute oth- 
ers, or inflict on them any injury as a conse- 
quence of what may be assumed to be their mis- 
conduct; that the duties of impartiality, kind- 
ness, and peaceful treatment of other nations 
being plainly incumbent on the government of 
the United States, it is as plainly its duty to 
take care that all those subje'ct to its authority, 
do nothing in contravention of those duties; 
what it may not do, in these particulars, it 
may not permit to be done; and that, for its 
own peace and welfare, and from its own sense 
of what is due to others, it cannot suffer indi- 
viduals, by mingling themselves in the belliger- 
ent operations of other nations, or making 
war on their own authority, to run the hazard 
of counteracting the policy, or embroiling the 
relations of their government. 

It may be added, that the United States was 
the first of all civilized nations to embody these 
principles in their municipal law, and enforce 
them by penal enactments. Having so legis- 
lated, it has become the clear duty of the courts 
of the United States to take cognizance of 
these offences, and it is to be expected that they 
will discharge with fidelity and firmness a duty 
so important to their country and to the peace 
of the world. 

Under the laws of the United States, the 
highest of all crimes is treason. It must 'be so 
-in every civilized state; not only because the 
first duty of a state is self-preservation, but be- 
cause this crime naturally leads to and in- 
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volves many other, destructive of the safety of 
individuals and of the peace and welfare of so- 
ciety. This crime is defined by the constitution 
itself, and its magnitude, as well as the im- 
portance of a fit and rigid definition of it, may 
be inferred from the fact that it is the only 
offence defined by that instrument. It is there 
made to consist in levying war against the Unit- 
ed States, or adhering to their enemies, giving 
them aid and comfort. This language is bor- 
rowed from an ancient English statute, enact- 
ed in the year 1352 (25 Edw. III.), mainly for 
the purpose of restraining the power of the 
crown to oppress the subject by arbitrary con- 
structions of the law of treason. At the time 
of the introduction of this language into our 
constitution, it had acquired a settled meaning, 
and that meaning has been adopted by the 
courts of the United States when they have had 
occasion, as unfortunately they have had occa- 
sion, to interpret these words. This settled 
interpretation is, that the words "levying war," 
include not only the act of making war for the 
purpose of entirely overturning the government, 
but also any combination forcibly to oppose the 
execution of any public law of the United 
States, if accompanied or followed by an act 
of forcible opposition to such law in pursuance 
of such combination. The following elements, 
therefore, constitute this offence: (1) A com- 
bination, or conspiracy, by which different indi- 
viduals are united in one common purpose. (2) 
This purpose being to prevent the execution 
of some public law of the United States by 
force. (3) The actual use of force, by such 
combination, to prevent the execution of that 
law. 

These elements require some further explana- 
tion, to prevent their true nature from being 
misunderstood. It is not enough that the pur- 
pose of the combination is to oppose the execu- 
tion of a law in some particular case, and in 
that only. If a person against whom process 
has issued from a court of the United States, 
should assemble and arm his friends forcibly to 
prevent an arrest, and in pursuance of such de-r 
sign, resistance should be made by those thus 
assembled, they would be guilty of a very high 
crime, but .it" would not be treason, if their 
combination had reference solely to that case. 
But if process of arrest issue under a law of 
the United States, and individuals assemble, 
forcibly to prevent an arrest under such pro- 
cess, pursuant to a design to prevent any per- 
son from being arrested under that law, and 
with such intent, force is used by them for that 
purpose, they are guilty of treason. The law 
does not distinguish between a purpose to, pre- 
vent the execution of one, or several, or all 
laws. Indeed, such a distinction would" be 
found impracticable, if it were attempted. If 
this crime could not be committed by forcibly 
resisting one law, how many laws should be 
thus resisted to constitute it? Should it be two, 
or three, or what particular number short o$ 
all? And if all, bow easy would it be for the 
worst of treasons to escape punishment, sim- 
ply by excepting out of the treasonable design, 
some one law. So that a combination formed 
to oppose the execution of a law by force, with 
the design of acting in any case which may oc- 
cur, and be within the reach of such combina- 
tion, is a treasonable conspiracy, and consti- 
tutes one of the elements of this crime. Such 
a conspiracy may be formed before the individ- 
uals assemble to act, and they may come to- 
gether to act pursuant to it; or it may be form- 
ed when they have assembled, and immediate- 
ly before they act. The time is not essential. 
All that is necessary is, that being assembled^ 
they should act in forcible opposition to a law 
of the United States, pursuant to a common de- 
sign to prevent the execution of that law, in 
any case within their reach. Actual force 
must be used. But what amounts to the use 
of force, depends much upon the nature of the 
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enterprise, and the circumstances of the case. 
It is not necessary that there should he any- 
military array, or weapons, nor that any per- 
sonal injury should be inflicted on the officers 
of the law. If a hostile army should surround 
a body of troops of the United States, and the 
latter should lay down their arms and submit, 
it cannot be doubted that it would constitute 
an overt act of levying war, though no shot 
was fired or blow struck. The presence of 
numbers who manifest an intent to use force, 
if found requisite to obtain their demands, may 
compel submission to that force, which is pres- 
ent and ready to inflict injury, and which may 
thus be effectually used' to oppose the execu- 
tion of the law. But, unfortunately, it will not 
often be necessary to apply this principle, since 
actual violence, and even murder, are the nat- 
ural and almost inseparable attendants of this 
great crime. It should be known also, that 
treason may be committed by those not per- 
sonally present at the immediate scene of vio- 
lence. If a body of men be actually assembled 
to effect by force a treasonable purpose, all 
those who perform any part, however minute, 
or however remote from the scene of action, 
and who are actually leagued in the general 
conspiracy, are to be considered guilty of trea- 
son. 

Influential persons cannot form associations 
to resist the law by violence, excite the pas- 
sions of ignorant and unreflecting, or desperate 
men, incite them to action, supply them with 
weapons, and then retire and await in safety 
the result of the violence which they them- 
selves have caused. To permit this, would not 
only be inconsistent with sound policy, but with 
a due regard to the just responsibilities of men. 
The law does not permit it. They who have 
the wickedness to plan and incite and aid. and 
who perform any part however minute, are just- 
ly deemed guilty of this offence, though they 
are not present at the immediate scene of vio- 
lence. 

The court deeply regrets that it should ever 
be necessary in this country, and under this 
government, to instruct a grand-jury concerning 
the law of treason. But unfortunately, re- 
cent events have shown, too clearly, that there 
is a great misapprehension in some minds con- 
cerning this subject, and that it has already 
become necessary elsewhere, to institute inquir- 
ies and make presentments of this offence. 
"With the temper of any portion of the public 
mind, so far as it manifests itself in discus- 
sion of any question, or the formation of opin- 
ions, or so far as it affects the political affairs 
of the country, this tribunal has no concern. 
But when it connects itself with the criminal 
law of the United States, when discussion pass- 
es into direct and urgent incitement to crime, 
when ignorant men are stirred up to form 
combinations to resist the law by violence, it 
becomes the duty of this court to apprise you 
of the true character of these combinations, 
and the acts which grow out of them, and the 
responsibility which the law attaches thereto. 

I hardly need inform you that it is not ma- 
terial what law of the United States is thus re- 
sisted. We can know no distinction between 
one law of the United States and another. If 
it were permitted to you, or to me, to be in- 
fluenced by our own wishes, in determining 
what laws should be executed, and what might 
be resisted with impunity, we should live no 
longer under a government of laws, but under a 
government of men; the transitory opinions 
and feelings of men, being substituted for a 
known and stable rule of action, operating at 
all times, and operating equally on all; and the 
citizen would be held innocent or guilty, not ac- 
cording to his wilful violation of a known rule, 
but according to the caprice of his judges. 
This is not the nature of the government under 
which we live. No such government could long 
exist in this country, or ought to exist in any 
country. 
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Slave Trade— Statutes— Interpretation— Con- 
stitutional Law. 
[L A vessel becomes liable to forfeiture because 
built or equipped in the United States for use in 
transporting slaves from one foreign country to an- 
other (Act Cong. March 22, 1794; 1 Stat. 347) as soon 
as any preparation of it for such purpose is made, a 
completion of the equipment not being necessary.] 

[2. A vessel is "employed in the transportation of 
slaves from one foreign country to another" (Act 
Cong. May 10, 1800; Rev. St. U. S. § 5556), so as to be 
liable to forfeiture, when it is on a voyage to procure 
slaves for that purpose, though no slaves have as yet 
been taken on board.] 

[3. Service on a voyage known to be for the purpose 
of procuring slaves for transportation from one for- 
eign country to another is a violation of Act Cong. 
May 10, 1800 (Rev. St. § 5381), forbidding citizens 
and residents of the United States to serve on a vessel 
used in such transportation.] 

[4. Under the power to define and punish piracies 
(Const. U. S. art 1. § 8, subd. 10), congress may de- 
clare to 'be piracy the service of a citizen or resident 
of the United States on a vessel used in kidnapping the 
inhabitants of a foreign country for the purpose of 
making them slaves, or the use of a vessel owned in 
the United States in such kidnapping.] 

[5. Congress has power to prohibit citizens and 
residents of the United States from engaging in the 
slave trade with or between foreign countries, both 
under the power to regulate commerce (Const, art. 
1, § 8, subd. 3), and because such traffic concerns the 
relations between citizens of the United States and 
those of foreign countries.] 

WAYNE, Circuit Justice (charging the grand 

jury)- , . . . 

A circumstance has recently occurred in this 
city which impresses the larger portion of its 
people, I may say all, with few exceptions, that 
the same vessel has been positively taken from 
this port to be engaged again in the same un- 
lawful trade. This incident, with some excep- 
tions that you may be called upon to act upon 
it, and upon bills for violation for the slave 
trade acts, induces me, for the information of 
yourselves and our people at large, to charge 
you upon the legislation of congress upon that 
subject, and to give its history. I shall as- 
sert nothing without the documentary annals 
of our country to sustain what I shall say, with 
such references to them as will enable any one 
and everv one who hears me to verify or to dis- 
affirm the conclusion of my investigation, if 
the latter can be done. 

I proceed now to give the legislation of con- 
gress for the prohibition of the slave trade. 
It shall be chronological and minute, for in- 
struction generally, and as a warning to such 
persons who at any time may be seduced by a 
corrupt avarice to engage in that inhuman 
trade. These enactments are in conformity 
with the constitution, and with that clause of 
it which declares that the "migration or impor- 
tation of such persons as any of the states now 
existing shall think proper to admit, shall not 
be prohibited by the congress prior to the year 
one thousand eight hundred and eight, but a 
tax or dutv may be imposed on such importa- 
tion, not exceeding ten dollars for each person." 
The clause has its place in the enumerated 
powers of congress. 

The first act was passed on the 22d March, 
1794 [1 Stat. 347], when General Washington 
was president. It was intended to prevent any 
citizen or resident of the United States, from 
equipping vessels within the United States to 
carry on trade or traffic in slaves to any for- 
eign ' country. The Tryphenia v. Harrison 
[Case No. 14,209]. That is, though slaves 
might be brought into the United States until 
the year 1808, in vessels fitted out in our ports 
for that purpose, they could not be carried by 
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our citizens or residents in the United States in 
such vessels into any foreign country. The 
forfeiture of the vessel which has been fitted 
out, attached when the original voyage was be- 
gun in the United States, notwithstanding a 
pretended transfer of her in a foreign port, and 
the commencement of a new voyage from such 
port. The Plattsburg, 10 "Wheat. [23 U. S.] 
133. ■ This act is still in force. The forfeiture 
attaches, though the equipments of the voyage 
may not have been completed, it being suffi- 
cient that any preparations were made for the 
unlawful purpose. The act also imposes a 
penalty of $2,000 upon any person fitting out 
such vessel, or aiding or abetting to do so. 
And as a prevention of such a traffic was the 
object to be attained, the act was applied to 
foreign vessels in this particular, that if one 
of them in our port shall be suspected to be in- 
tended for the slave trade, her owner, master, 
or factor, each and all of them, upon the oath 
of a citizen of the United States to that intent, 
may be required to give bonds to the treasurer 
of the United States, that none of the natives 
of Africa or negroes of any foreign country, 
should be taken on board of her, to be sold as 
slaves in any foreign port whatever, within 
nine months afterwards. In addition, a citizen 
of the United States is liable to forfeiture of 
$200 for every person he may receive on board 
of such vessel for the purpose of selling them 
as slaves. This statute accomplished its pur- 
pose for a time. But when it was found that 
some of our citizens and foreigners residing in 
the United States, who had been accustomed 
to traffic in slaves, misused their privilege to 
bring slaves into the United States, by enga- 
ging their vessel for taking slaves from one 
country to another, congress passed the act of 
May 10, 1800 [2 Stat. 70]. It subjected to 
forfeiture any right or property in a vessel so 
employed, and the owners to pay a sum of 
money equal to double the value of their inter- 
est in her. 

The judicial interpretation of this act, is 
that a vessel caught in such a % trade, though 
it be before She has taken slaves on board, is 
liable to forfeiture. That a forfeiture was also 
incurred if slaves were carried as freight from 
a foreign port to another in the same kingdom; 
or from one foreign port to another in any 
other country. The act, too, declares that it 
shall be unlawful for any citizen of the United 
States or for any person residing in them to 
serve on board of any vessel of the United 
States employed in the transportation of slayes 
from one foreign country to another; and that 
for doing so they should be indicted and be 
subjected to a fine not exceeding two thousand 
dollars and imprisonment not exceeding two 
years. That he shall also be liable to the same 
fine and imprisonment for being voluntarily em- 
ployed on board of a foreign vessel for the 
same purpose. The judicial interpretation of 
this act is, that actual transportation of slaves 
is not necessary to incur its penalties. It is 
enough that the vessel was bound to the coast 
of Africa with the intent to take slaves on 
board, and that the person charged with violat- 
■ ing the act, knew that, and voluntarily served 
on board of her. U. S. v. Morris, 14 Pet. [39 
U. S.] 464. It is not necessary to do more 
than to mention that there are other sections 
of this act providing for the capture of vessels 
engaged in such a trade: also for their for- 
feiture for the benefit of the captors, and pre- 
cluding all persons interested in such vessel, 
her enterprise or voyage, from all rights to 
claim any slave on board of. her, and denying 
to thein any damages or retribution on account 
of her capture. This act further directs the 
commander of the ship, mailing the seizure 
of such a vessel, to take her officers and crew, 
and any person found on board of her, into cus- 
tody, and to convey them to the civil authority 
of the United States, in some of the judicial 
districts, for prosecution. It had been early 



found that some of those persons most concern- 
ed in violating the laws, (just as it has been 
recently attempted,) claimed to be exempt from 
its penalties, on the ground of being passen- 
gers on board of the vessel seized. Congress 
met the artifice by declaring that all persons 
making such a declaration should nevertheless 
be taken into custody for prosecution, and any 
commander who shall seize such a vessel, with 
such a person on board of her, and who at- 
tempts to exercise his judgment in respect to 
the validity of such an excuse breaks the law. 
It was early afterwards decided, by Judge Bee, 
of South Carolina, that any person might make 
a seizure of such vessel for condemnation un- 
der the act. His ruling was affirmed by the 
supreme court of the United States in the case 
of The Josefa Segunda, 10 Wheat. [23 U. S.] 
331. The act also gives to the president of 
the United States the naval forces to be em- 
ployed in enforcing it. It provides for the 
punishment of the master of the vessel seized, 
subjecting him to a fine not exceeding ten thou- 
sand dollars and imprisonment of not less than 
two and not more than four years. 

The next act of congress was passed on the 
2d March, 1807 [2 Stat. 426], when Mr. Jef- 
ferson was president. I will hereafter show 
that it was done upon his official suggestion; 
and I only do so now from unwillingness to 
divert your minds into another train of thought 
from the legislation itself. The act of 1807 
begins by subjecting any vessel to forfeiture 
which shall be found in any river, bay, or har- 
bor, or on the high seas within the jurisdic- 
tion or limits of the United States, or which 
may be hovering on the coast, having on board 
any negro, mulatto, or person of color for the 
purpose of selling them as slaves, or with the 
intent to land them in any port or place within 
the United States. 

The act of ISIS [3 Stat. 450] prohibits the 
importation of negroes altogether into the 
United States from any foreign kingdom, place 
or country, without excluding the return • to 
it of such slaves as might leave the United 
States as servants of their owners, comprehend- 
ing such as have been employed as seamen on 
a foreign voyage. U. S. v. The Garonne, 11 
Pet. [36 U. S.] 73. The ship in which they 
are brought is forfeited. It also forfeits any 
vessel built or equipped for the purpose of 
bringing slaves into the United States, or for 
the purpose of transporting them to any for- 
eign country, and any preparation which clear- 
ly manifests an intent to prosecute a slave 
voyage, constitutes a fitting out under the act. 

This offence being by the act a misdemeanor, 
all concerned in it are principals. U. S. v. 
Gooding, 12 Wheat. [25 U. S.] 460. The pen- 
alty under the act for fitting out vessels for the 
slave trade, and all persons in any way con- 
cerned, is a fine not less than §1,000 nor more 
than ?4,000, and imprisonment which may be 
extended from three to seven years. It also 
inflicts other and severe penalties upon citizens 
of the United States, and other persons resid- 
ing therein, for being Concerned in the slave 
trade, either on shore or at sea, and it pro- 
vides, as previous acts did, against carrying 
slaves from one port to another in a foreign 
country. The Merino, 9 Wheat. [22 U. S.] 
391. It takes from the importer of slaves, and 
from any other person claiming them under 
him, or who may have bought from his agent,, 
any -right, title or interest whatever in the 
service or labor of any negro, mulatto, or oth- 
er person of color, so acquired. The purchaser 
of such slaves may be punished. Those also 
who may have aided or abetted the importation 
of such slaves, and all persons are punishable 
who now hold, sell, or otherwise dispose of any 
negro, with intent to make him a slave, who 
shall know that he was introduced into the 
United States contrary to law. And in the 
eighth section of the act it is declared that in 
all prosecutions under it, the defendant shall 
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be held to prove that the negro, mulatto, or per- 
son of color, which he shall be charged with 
having brought into the United- States, or with 
having purchased, or with having held or sold, 
or otherwise having disposed of, was brought 
into the United States five years before the 
commencement of the prosecution, or that he 
was not brought into it contrary to the provi- 
sions of the act. On failure of neither being 
done by the person charged, he shall be ad- 
judged guilty of the offence with which he may 
stand charged under the act. By which under- 
standing that after the prosecuting officer has 
made out a prima facie case, that a negro or 
mulatto is in possession of the accused, who 
has been brought into the United States con- 
trary to law, that the burden of proof is cast 
upon the holder of the negro to exempt himself 
from the penalties of the law. 

The act of 1819 [3 Stat. 532] authorizes the 
president in a more particular manner than 
has been done before, to use the naval force 
for the prevention of the slave trade, points 
out the circumstances and the localities in 
which seizures of vessels may be made, directs 
the distribution of the proceeds of them after 
condemnation, requires that negroes found on 
board of them shall be delivered to the mar- 
shal, what that officer's duty then is, and 
again commands that the officer making the 
seizure shall take into his custody every per- 
son found on board, being of the crew or officers 
of the vessel seized, and that they are to be 
turned over to the civil authority for prosecu- 
tion. A bounty of twenty-five dollars is to 
be given for the detection of every negro, &c, 
&c, brought into the United States contrary 
to law, which the secretary of the treasury is 
authorized to pay to the informer. The govern- 
ment is also authorized to pay a specific sum 
to any person who shall lodge information with 
the district attorney of any state or territory 
into which negroes have been introduced, con- 
trary to the provisions of this act. It is then 
made that officer's duty to commence a prosecu- 
tion, by information, to ascertain the fact of 
the unlawful introduction, and process is is- 
sued against the person charged with holding 
any such negro. If upon the return of the 
process executed it shall be ascertained by the 
verdict of a jury that the negro has been 
brought into the United States as the informer 
had alleged, he is entitled to receive fifty dol- 
lars for each negro delivered to the marshal or 
of whom that officer may get the possession. 
I have been more particular in reciting what 
should be the proceedings, on account of it not 
having been pursued, when a number of Afri- 
cans supposed to be of the Wanderer cargo 
were in the possession of an officer from whom 
they were taken, by the intervention of a 
state officer's warrant, without there being the 
slightest authority for doing so. I suggest, as 
the release of the Africans alluded to was a 
nullity, that proceedings against the persons 
concerned in it may still be instituted in vindi- 
cation of the violation of the laws of the 
United States, and that new proceedings may 
be brought upon the proper affidavit of any one 
that any other person was or is in possession 
of any of the negroes brought in by the Wan- 
derer, for carrying out the United States law 
to its conclusion, for the benefit of whoever was 
or may become the informer. 

This brings us to the last act upon the sub- 
ject,— that of the 15th May, 1820 [3 Stat. 
600]. It denoxmces any citizen of the United 
States as a pirate, and that he shall suffer death 
who shall become one of the crew of a ship's 
company of any foreign ship; and that any 
person whatever becomes a pirate and shall 
suffer death, who shall become one the crew 
or ship'.s company of any vessel owned in the 
whole or in parts, or which shall be navigated 
for or in behalf of any citizen of the United 
States, or who shall land from such vessel on 
any foreign shore and shall seize any negro or 



mulatto not held to service or labor "by the 
laws of either of the states or territories of the 
United States, with intent to make such negro 
or mulatto a slave, or who shall decoy or 
forcibly bring or carry or who shall receive 
on board of such ship any negro or mulatto 
with intent to make him a slave. The fifth 
section of the act declares that, if either of 
the same class of persons in the same classes 
of vessels shall forcibly confine or detain, or 
abet or aid, to do so, any negro or mulatto on 
either of such ships, not held to service or 
labor by the laws of either of the states or 
territories of the United States, with intent 
to make them slaves, or who shall on board 
any such ships offer or attempt to sell as a 
slave any negro or mulatto not held to serv- 
ice by the laws of any of the states or terri- 
tories of the United States with intent to 
make such persons slaves; or who shall on the 
high seas or any where on tide-water transfer 
over to any other ships or vessels, such persons 
intending to make them slaves; or shall land 
or deliver such persons with the same intent, 
or having already sold them, that such persons 
shall be adjudged pirates, and on conviction, 
shall suffer death. It was necessary to be 
minute in the recital of this act, or you could 
not have had a correct idea of it. 

Such, gentlemen, has been the legislation of 
congress to prohibit and to punish the introduc- 
tion of slaves into the United States from abroad 
by our own citizens or by foreigners. It will 
be found in the history which I shall give of 
that legislation, that it is the result of an early 
and continued disapproval by the people of the 
United States, both north and south, of the 
African slave trade. In all of which, from 
the very beginning of our nationality, the dis- 
tinguished men of both sections took an active 
part, none of them more decisively than south- 
ern statesmen, in every act that has been pass- 
ed, including the last. There has never been 
any manifestation of popular or sectional dis- 
content against them on account of their opin- 
ions concerning the African slave trade, or 
their legislation to repress it. The acts for 
that purpose have never been complained of 
but by those who had subjected themselves to 
their penalties, or who feared that they might 
be so, or by a few gentlemen, the sincerity of 
whose convictions cannot be doubted, but have 
not as yet in their speeches or publications 
commanded much attention for their knowl- 
edge of the history of our legislation, or for 
their expositions of constitutional laws upon 
the subject. No serious attempt has been 
made to repeal any one of those acts, and no 
one in a condition to do so has been found to 
propose it with an earnest and zealous affort 
to accomplish that. They have been acqui- 
esced in, and had a popular approval from the 
first act that was passed to the last, inclusive. 
The judicial infliction of the penalties of those 
acts, which has been frequently done, has al- 
ways been considered the legal and just conse- 
quence of the constitutional provision which 
gives to congress the power to prohibit the im- 
portation of slaves into the United States after 
the year 1807. 

The acts of 1818, 1819, 1820, severe as they 
may seem to be, particularly the last, had the 
active and marked support of the most distin- 
guished representatives in congress from the 
state of South Carolina, and that of the ablest 
representatives of every other state in the 
Union. There was but one opinion in the sen- 
ate and house of representatives that the treaty 
engagement of the United States with Great 
Britain, the times and the circumstances of it, 
called for such acts in favor of humanity. 
They were necessary to vindicate our national 
sincerity from almost an imputation of con- 
nivance at the violations on our coast of our 
acts for the suppression of the slave trade. 
What those circumstances were will be shown 
by the narrative I shall now give you. At no 
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time lias modern commerce been assailed by 
more extensive or more brutal piracies and 
murders than it was in the year 1815, and for 
thirty years afterward. 

The general pacification in Europe in 1814, 
and that of the United States -with Great 
Britain, threw out of employment numbers of 
men who had been accustomed to the violence 
of war and to the hazards and gains of pri- 
vateering. They were unfitted for any quiet 
social conditions, were without daily occurring 
or expected causes of excitement, and had not 
those virtues suited to the pursuits of peace. 
Their vessels had been built, and equipped and 
manned for pursuit and for flight, and were 
unfit for the carrying trade of commerce. 
Many of them were soon employed in a force 
trade, and in smuggling on every shore of the 
Atlantic. The transition to piracy soon fol- 
lowed. I believe (for I speak from the history 
of that day and from public documents) that 
there was no nation in Europe some of whose 
vessels were* not so used, and many of those 
of the United States were navigated by our 
citizens and by foreigners for the same pur- 
pose. In the latter part of the year 1816, and 
during the following year, vessels of that class 
were on the coasts of this continent from Cape 
Horn to the Gulf of Florida. At first they 
•were pirates without combinations, but after- 
wards became associated and had places of de- 
pot for the sale and division of their spoil. Those 
places were on the uninhabited Atlantic coast 
of America, and those localities are now known. 
At length an adventurer, daring and knowing, 
conceived an idea and executed it, to make 
the Island of Fernandina their rendezvous. 
He seized it, declaring it to be no longer a 
dependence of Spain, and organized a govern- 
ment there, in conjunction with citizens of the 
United States who were men of broken for- 
tunes at home. They claimed for themselves 
the privileges of nationality, invited an acces- 
sion of numbers from every part of the world, 
recruited them as soldiers, and employed them 
on Board of cruisers ■which had commissions of 
their own, with simulated documentary pa- 
pers of the United States and the nations of 
Europe. Spain could not dislodge them. Our 
negotiations were then going on for the pur-, 
chase of Florida. In a short time the little 
island (now probably to become a city of note) 
was filled with the stolen products of commerce. 
The plafc was to smuggle them into the ad- 
joining districts of the United States, over- 
land by the way of Florida, and from points 
on the St. Mary's river into the interior. Our 
citizens from the north and the south did not 
resist the temptation; men from the utmost 
east of the United States and the nearer south 
to the locality were there for unlawful pur- 
poses, just as they had been a few years before, 
.during the war of the United States and Eng- 
land, to smuggle our cotton into Fernandina 
on English account, and in return, to smuggle 
into the United States the fabrics of her manu- 
facturers. 'In a short time this assumed gov- 
ernment opened the island as a depot for 
slaves from Africa. Two cargoes of them ar- 
rived there in the year 1818, in such a con- 
dition of misery from long confinement, star- 
vation and scourging, that the representation 
of it caused all over the United States a deep 
and indignant sympathy. Those, and there 
were but few of them who survived, were 
bought by a citizen of the state of Pennsylva- 
nia, and by a resident merchant of Savannah, 
and were successfully introduced into the 
United States. A third cargo arrived under 
like circumstances and with the same results. 
It was known that others would follow, and 
with a proper regard for humanity, and the 
political interest of the nation, Mr. Monroe, 
then president, determined to take possession 
of the island. It was done by a military force. 
The late Gen. Bankhead commanded the* ex- 
pedition. Aury's government and forces, after 



a show of resistance, surrendered. Himself 
and his officers fled, and thus an end was put 
to their combination for smuggling and piracy. 
It must not be supposed, however, that a gush 
of sympathy from suchb a cause led to the en- 
actments of the act of 1820. It had a deeper 
and a wider foundation, as you will presently 
see, in the long standing conviction of the 
American people, that the African slave trade 
was wrong in itself. 

Your attention will now be called to the his- 
tory of the legislation of congress to prohibit 
the African slave trade, with especial reference 
to the, religious, moral, and political considera- 
tions "on which it rests, and to the constitution- 
ality of the act of 1820, making the trade pira- 
cy, punishable with death. The colonial history 
of the states, in my judicial circuit, North and 
South Carolina, and Georgia, .exhibits the ex- 
istence of a profound impression among the 
people that the slave trade was not a legitimate 
commerce, but that it involved the perpetration 
of enormous crimes. The same feeling, belief, 
and opinion had been frequently expressed in 
Virginia, and Maryland manifested the same 
"sentiments and disposition to abolish it; all of 
them suggested measures for its discourage- 
ment. This sentiment, common indeed to all 
the colonists, was expressed by the first con- 
stitutional congress of 1774, in its adoption, 
unanimously, by all the colonies, of the non- 
importation, non-consumption, and non-exnorta- 
tion agreement, and with more emphasis by 
the congress of 1776. That congress resolyed 
that the importation of African slaves should 
be abandoned, and for a time there was no 
state in which the trade was tolerated. The 
provisions of the federal constitution were set- 
tled with much deliberation and care. They 
were reported by a committee formed by a 
member from each state, and their report, 
with amendments, was adopted as the complete 
and final adjustment of our constitutional ar- 
rangement of that subject. This adjustment 
contemplated that either ,of the states, "then 
existing," should retain its power to admit 
slaves until the year eighteen hundred and 
eight, and that after the year eighteen hundred 
and seven, congress should have plenary au- 
thority to regulate or prohibit it. Mr. Madison 
expressed the sense of the federal convention, 
when he said, in the Virginia convention, "it 
appeared to him that the general government 
would not intermeddle with that property for 
twenty years, but to lay a tax on every slave 
imported, not exceeding ten dollars, and that 
after the expiration of that period, they might 
prohibit the traffic altogether." But the reser- 
vation of the power to "the United States" to 
admit Africans to be held as slaves, was op- 
posed with much earnestness in the federal 
convention that passed it, and was regarded 
as a serious objection in many of the conven- 
tions assembled in the different states to ratify 
the constitution. The limitation of the powers 
of the United States to legislate upon the sub- 
ject, did not extend to the trade with foreign 
nations or to the territories. 

In the years 1794 and 1800, during the ad- 
ministrations of General Washington and Mr. 
Adams, American ships and American seamen 
were prohibited from engaging in or carrying 
on the slave trade among foreign nations, un- 
der heavy penalties. In 1798 and in 1804, the 
trade was prohibited in the Mississippi and 
Louisiana territories, comprising, then, all the 
slaveholding territories of the United States. 
In the year 1806, President Jefferson congratu- 
lated congress upon the approach of that period 
when its power became plenary, and invited it 
to pass suitable laws for the final suppression 
of the trade. The prohibitory sections of the 
act of 1807 were adopted with unusual .har- 
mony of sentiment by congress, and were the 
result of Mr. Jefferson's recommendations. It 
was said in the debate that took place upon 
that bill, that the sentiment was general for the 
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abolition of the slave trade, and that the only 
inquiry was,, how it could be most effectually 
done. 

In the treaty of peace concluded at Ghent 
between the United States and Great Britain, 
the trade was pronounced to be "irreconcilable 
with humanity and justice," and the contract- 
ing parties engaged to use their best endeavors 
for its abolition. In 1818, 1819, and 1820 the 
laws of the United States upon the subject were 
revised, and additional severity given to the 
enactments. Thus it is seen that during the 
administrations of the first five presidents, all 
of whom were concerned in settling the foun- 
dations of the government, a series of laws, 
based upon a common principle, and having a 
common end, have been adopted by the united 
and concurring views of the states and the 
people for the suppression of the African slave 
trade. The power of congress to suppress the 
slave trade, by passing all laws necessary and 
proper for that purpose, is not questioned by 
any one at all conversant with the constitution 
and constitutional history of the United States. 
As a matter of commerce, the power of con- 
gress to regulate the foreign slave trade is ple- 
nary and conclusive. As it affects navigation 
and the police of the ocean and seas, tie power 
given to define and punish piracies and felonies 
on the high seas is without limitation. And in 
so far as it affects intercourse with tie inhab- 
itants of another continent, and the relation 
which shall exist between our citizens and 
those inhabitants, the power of congress to de- 
termine upon that intercourse, and to control 
the citizens of the United States in regard to 
it, is absolute and unconditional. 

The acts of congress relating to the slave 
trade divide the offenders into three classes, and 
apportion various degrees of punishment among 
them. I shall speak of but one of them. The 
class treated as the most criminal, upon whom 
the denunciation of punishment falls most se- 
verely, comprises the crew of the ship's com- 
pany of the vessel, who are immediately em- 
ployed in carrying on the trade. The act of 
congress of May, 1820 [3 Stat. 600] describes 
this class as the crew or ship's company of 
any American vessel, or the citizens of the Unit- 
ed States employed in any foreign vessel en- 
gaged in the slave trade. The supreme court 
of the United States have said in reference to 
a similar enactment: "As to our citizens, there 
is no reason why they should be exempted from 
the operation of the law of the country, even 
though in foreign service. Their subjection 
to those laws follows them every where." The 
crimes described in this act have been already 
mentioned in almost the language of it, but 
in the connection the repetition with greater 
brevity will be allowable. Those crimes may 
be committed by landing from any such vessel, 
and on any foreign shore seizing a negro or 
mulatto not a slave under any state or territo- 
rial law of the United States with intent to 
make of him, a slave; or by forcibly or fraudu- 
lomly decoying or abducting such a person to 
such ship or vessel, or forcibly confining or de- 
taining him on board with such an intent, or 
selling or attempting to sell him as a slave on 
the high seas, or landing him from the vessel, 
with such intent. The person transgressing in 
either of the particulars mentioned is to be 
adjudged a pirate, and the penalty is death. 
The crime of kidnapping the inhabitant of an- 
other country by a citizen of the United States, 
or by the employment of an American vessel, 
is as plainly within the power of congress to 
define and punish and denominate it piracy as 
it would be for congress to punish for piracy 
the crew of any vessel who might land upon 
the shore of the United States with the intent 
to kidnap, or who should kidnap, the citizens of 
the United States, or the negro slaves on plan- 
tations situated on the coast of the United 
States. In either case it belongs to congress 
to affix the punishment for the offence, upon 



Its own convictions of its enormity and its 
mischievous tendency. The denomination ap- 
plied to the offender is of no importance to the 
character of the act, though without designa- 
tion otherwise, it may be as to the punish- 
ment of the offence. But there can be no diffi- 
culty in vindicating the classification of the 
offence described in the act as piracy. The 
acts of 1794, 1800, 1807, and 1818, abolished 
the slave trade, and prohibited the employment 
of American seamen and vessels, either in the 
foreign slave trade or in the importation of 
slaves to the United States. The American 
citizen was not allowed to acquire any title to 
the subject of such traffic, from any person 
concerned in it The right of the inhabitants 
of Africa to their liberty to be inviolable by the 
inhabitants of the United States. To this 
limited extent they were placed upon the same 
conditions as the inhabitants of any other coun- 
try. From a remote antiquity, the seizure and 
abduction of men and women, with the intent 
to dispose of them as slaves, by the crew or 
ship's company of vessels roaming at large for 
the purpose of plunder and traffic, have been 
deemed and always called acts of piracy. It 
was a capital offence by the Jewish law, and 
to steal a human being, man, woman or child, 
or to seize and forcibly carry away any person 
whatever from his own country into another, 
has always been considered to be piracy, and 
is now so considered by all nations enjoying 
Jewish and Christian instruction, punishable 
with death. The exclusion of the inhabitants 
of Africa from such protection, so far as the 
nations of Europe are concerned, commenced 
in the early part of the fourteenth century; the 
Portuguese having then begun the traffic in 
slaves from the western shores of that conti- 
nent. But they placed their right to do so, 
and the exercise of it, upon the Koman law of 
"Jure gentium, servi nostri sunt qui ab hostibus 
eapiuntur." Nor was it ever recognized in 
Europe to be allowable trade upon any other 
principle, until the emperor Charles V. author- 
ized, in 1516, the introduction of Africans into 
the island of St. Domingo, from the establish- 
ments of the Portuguese on the coast of Guinea, 
to work the mines in that island. It was sub- 
sequently sanctioned by the nations of Eu- 
rope for the same purpose and for agricultural 
labor, and for the last it was introduced by all 
of them into their respective colonial posses- 
sions in Am erica. But now the sanctibn of all 
of them for such a trade having been with- 
drawn, and all of them having declared it to 
be piracy, the natural rights of the inhabitants 
of Africa are secured against the violation of 
them by their respective citizens and subjects, 
as to the transportation of them to any port of 
the world, with intent to make them slaves. A 
classical writer upon the manners of the an- 
cient Greeks informs us: "The supply by war 
of slaves, there seldom equalled the demand; 
in consequence a race of kidnappers sprung up, 
partly merchants and partly pirates, who 
roamed about the shores of the Mediterranean, 
as such miscreants do now about the slave 
coasts, picking up solitary and unprotected 
individuals. Greek and Roman authorities tell 
us that when the Selesian pirates had the pos- 
session of the Mediterranean, as many as ten 
thousand slaves were said to have been im- 
ported and sold in one day." Lord Stowell de- 
scribes a pirate "as one who renounces every 
country, and ravages every country on its 
coasts, and vessels indiscriminately." And it 
is quite clear, politically and judicially, that a 
pirate is one who, without a commission from 
any public and recognized authority, shall rav- 
age the coasts or vessels of any country in- 
discriminately. Mr. Jefferson, in his draft of 
the Declaration of Independence, denounces the 
African slave trade "as a piratical warfare, the 
opprobrium of infidel nations." 

The motives and considerations which indu- 
ced congress, with scarcely a division, to enact- 
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the law of May, 1820 [3 Stat. 600], are fully | 
explained in the report of the committee of the 
house of representatives, which recommended 
the passage of the bill. "Congress," say the 
committee, "have heretofore marked with de- 
cided reprobation the authors and abettors of 
this iniquitous commerce in every form which 
it assumes, from the inception of its unright- 
eous purposes in America, through all the sub- 
sequent steps of its progress to its final con- 
summation,— the outward voyage, the cruel 
seizure and forcible abduction of the unfortu- 
nate African from his native home, and the 
fraudulent transfer and sale of the person so 
acquired. It may, however, be questioned if 
a proper discrimination of their relative guilt 
has entered into the measure of punishment 
annexed to their criminal acts. Your commit- 
tee cannot perceive wherein the' offence of 
kidnapping an unoffending inhabitant of a for- 
eign country, in chaining him down for a series 
of davs, weeks, and months, amidst the dying 
and the dead, to the pestilential hold of a slave 
ship; of consigning him, if he chance to live 
out the voyage, to perpetual slavery in a re- 
mote and unknown land, differs in malignity 
from piracy, and why a milder punishment 
should follow the one than the other crime. 
Are there not united in this offence all that is 
most iniquitous in theft, most daring in rob- 
bery, and cruel in murder? If the internal 
wars of Africa and their desolating effects 
may be imputed to the slave trade, — and that 
the greater part of them must, cannot now be 
questioned,— his crime, considered in its re- 
mote as well as its proximate consequences, is 
the very darkest in the whole catalogue of hu- 
man iniquities, and its authors should be re- 
garded as hostes humani generis." In the year 
1823, the house of representatives of congress 
adopted a resolution to request the president 
to prosecute, from time to time, negotiations 
with the several maritime powers of Europe 
and of America, for the effectual abolition of 
the African slave trade and its ultimate an- 
nunciation as piracy under the laws of nations 
by the consent of the civilized world. This res- 
olution was adopted by a vote of 139 yeas to 
9 nays, and among those who voted for it, 
were Mr. Buchanan, now our president; Mr. 
McLane, of Delaware; Mr. Poinsett, Mr. Mc- 
Duffie, and General Hamilton, of South Caro- 
lina; Mr. Reid, of Georgia; Mr. Sergeant, of 
Pennsvlvania; Stevenson, of Virginia, and 
"Williams, of North Carolina. Charles Fen- 
ton Mercer, of Virginia, the mover of the reso- 
lution, said that technical objections have been 
urged and sneers have been indulged against 
the legal accuracy of the application of the 
term "piracv" to the offence. Such criticism 
has no sound reason to sustain it The law of 
nations is in part natural, in part conventional. 
Its only sanction is to be found in the physical 
force? its authority in the express or local 
consent of nations. The consent of nations may 
make piracy of any offence on the seas. In 
seeking a denomination for a new crime, it is 
not necessary to invent a new term. The object 
of classing the prohibited act under an old ti- 
tle, is to provide for the former a definite and 
complete remedy. Piracy, under the law of- 
nations, is alike understood and punished by 
all nations. And is there no analogy between 
the African slave trade and the offence of pi- 
racy, which would warrant the proposed classi- 
fication of the former crime under the latter 
title? It may sometimes be difficult, amidst 
conflicting authorities, to say what is not 
piracv, but it cannot be so to determine what 
is. It is robbery on the high seas without a 
lawful commission from any recognized author- 
ity to take from a vessel, without color of law, 
a 'single package of goods. And is it not rob- 
bery to seize, not the property of the man, 
but the man himself; to chain him down, with 
hundreds of his fellows, in the pestilential hold 
of a slave ship, in order, if he chance to sur- 
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vive the voyage, to sell him to a foreign mas- 
ter? By a former law, almost coeval with our 
constitution, we made murder on the high seas 
piracy. The seizure of an African by the 
landing of the crew of a vessel with intent to 
make him a slave in a foreign land is kid- 
napping, and its consummation on the high 
seas is within the power of congress to 'de- 
fine and punish piracies." Search the ety- 
mology of the term of "piracy," and its applica- 
tions to crimes, and nothing restricts it to the 
injuries to property, or to offences which have 
their inception and termination on the high 
seas. The act of violation may begin on the 
shore and be continued on the ocean for the 
consummation of its intentions elsewhere, and 
congress may define it to be either a piracy or 
a felony, according to its sense of the enormi- 
ty of the purpose or intention of the persons 
concerned in it. Congress has defined it to be 
piracy, and has declared that it shall be pun- 
ished with death. „ „__ 

The act of 15th May, 1820 [3 Stat. 600], on 
this subject, was a consummation of its legis- 
lation for the complete abolition of the slave 
trade. It was not passed under any momenta- 
ry excitement or impulse, but it was the de- 
liberate and considered act of the federal gov- 
ernment to carry out a policy that had been 
disclosed in the first days of our existence as a 
free and independent people, and which m 
every stage of its history had been sanctioned 
by the moral sense ol the people. Under the 
resolution before mentioned, which was so tri- 
umphantly passed in the house of representa- 
tives, the executive government entered upon 
negotiations with Great Britain, and in the 
year 1824 its parliament followed the lead of 
this country in designating the crime of ab- 
ducting Africans from their shores to make 
them slaves as piracy. All the nations of Eu- 
rope, as well as of America, have followed in 
the same legislation, and the object of the 
resolution of 1824 seems to be near its accom- 
plishment. „„„, „ ,. , 
Upon three occasions since 1824, the subject 
has been under the consideration of congress, 
and at each time has a determination been fully 
expressed to maintain the principles that had 
been incorporated into the legislation of the 
country. No part of it has been more explic- 
it in that declaration than the states in my 
judicial circuit. Georgia declared in her con- 
stitution of 1798 that there should be no future 
importation of slaves into the state, from Af- 
rica, or any foreign place, after the first day 
of October ensuing. South Carolina prohibited 
negroes and slaves of any color from being 
brought into the state as early as the 4th No- 
vember, 1788. That state's act of the 21st 
December, 1792, is to the same purpose, with 
this addition, that there should be no importa- 
tion of slaves or negroes, mulattoes or Indians, 
Moors or mestizoes, bound to service for a 
term of years. And her repeated legislation 
from that time to the year 1803, extended and 
renewed the prohibition of the importation of 
slaves into that state. And it is a little amus- 
ing too, that the origin of the present African 
apprentice system was begun in attempts to 
violate her laws forbidding the importation of 
slaves or negroes under the pretence that they 
were only bound to service for a term of years. 
But the artifice was discovered, and the state 
has the credit of having accommodated her leg- 
islation to the fraud, so as to prevent and pun- 
ish it. When the constitution was under dis- 
cussion, the convention of North Carolina had 
no legislation directly to prohibit the importa- 
tion of slaves. It only imposed duties upon 
the introduction of them into that state; but 
since the ratification of the constitution no 
state in the Union has more faithfully kept the 
act of congress prohibiting the importation of 
slaves, unless it be the state of South Carolina, 
for from what I have judicially witnessed in 
that state, I can say, notwithstanding there are 
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a few there who are active advocates for the re- 
newal of the slave trade, that the people of that 
state are not at all likely to recede from their 
long standing policy in that regard. In 1826, 
m the discussion of the Panama mission, Col. 
Hayne, a member of the senate from the state 
of South Carolina, said: "The United States 
were the first to set their faces against the 
slave trade, and the first to repress it among 
her citizens. We are entitled to the honor of 
having effectually accomplished this great ob- 
ject; not more by the force of our laws than 
by the omnipotent power of public opinion. In 
all measures of this character every portion of 
our fellow-citizens have cordially co-operated, 
and even in those states where slaverv exists, 
the people have gone heart and hand with the 
government in every measure calculated to cut 
up this nefarious trade by the roots. In the 
state which I have the honor to represent, anv 
man concerned directly or indirectly in this 
traffic would be indignantly driven out of so- 
ciety." Mr. Johnson, a member of the sen- 
ate from Louisiana, said: "A general accord- 
ance in principle and sentiment prevails 
throughout the civilized world in regard to the 
duty and obligation of nations to exterminate 
the slave trade. It is the prevailing feeling of 
the age. This inhuman traflie, which fills the 
world with misery, ought to be effectually sup- 
pressed. It belongs to Christian nations to 
put an end to this infamous practice, with all 
the crimes and horrors that follow its commis- 
sion." Judge Berrien, of Georgia, said: "For 
myself, I abhor the slave trade. It is ab- 
horred by my constituents. Even at the time 
when it was tolerated by our laws, it was not 
m the Southern portion of this Union that its 
practical advocates were found." At a later 
period in the history of the country, 1853, the 
United States was called upon to consider the 
measures for the execution of the treaty of 
Ghent with Great Britain, relative to the sup- 
pression of the slave trade. These measures 
will be found in the treaty negotiated at Wash- 
ington with that power, frequently called the 
"Webster-Ashburton Treaty." That treaty 
was ratified, and is now a part of the law of 
the land. The eighth article requires "both 
countries to prepare, equip, and maintain in 
service on the coast of Africa a sufficient and 
adequate squadron to enforce separately and 
respectively the laws, rights, and obligations of 
each of the two countries for the suppression 
of the slave trade." The ninth article recites 
that notwithstanding all efforts which may be 
made on the coast of Africa for suppressing 
the slave trade, the facilities for carrving on 
that trade and avoiding the vigilance of cruis- 
ers by the fraudulent use of flags and other 
means are so great, and the temptations so 
strong for pursuing it, while a market can be 
found for slaves, that the desired result may 
be long delayed unless all markets be shut 
against the purchase of African negroes. The 
parties to this treaty agree that thev will unite 
in all becoming representations and remon- 
strances with any and all powers within whose 
dominions such markets are allowed to exist; 
and that they will urge upon all such powers 
the propriety of closing such markets at once 
and forever. This treaty was ratified by the 
senate by a vote of 39 ayes to 9 nays, three of 
those who voted in the negative representing 
slaveholding states. One of those was Col 
Benton, and one of the grounds of his objection 
to the treaty was the clause just recited, but 
he declared the trade itself diabolical and in- 
famous. 

The constitution of the United States, mainly 
made by slaveholding states, authorized con- 
gress to put an end to the importation of slaves 
by a given day. Anticipating the limited day 
by legislation, congress had the law ready to 
take effect on the day permitted. On the 1st 
day of January, 1808, Mr. Jefferson being 
president, the importation of slaves became un- 
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lawful and criminal. A subsequent act follow- 
ing up the idea of Mr. Jefferson in the first 
draught of the Declaration of Independence, 
qualified the crime as piratical and delivered 
up its pursuers to the sword of justice, as the 
enemies of the human race. Vessels of war 
cruising on the coast of Africa under our act 
of 1819 [3 Stat. 532] have been directed to 
search our own vessels, to arrest the violators 
of the law, to bring in the ships for condemna- 
tion, and the men for punishment. At this 
time the government is not unmindful of this 
treaty obligation, for our next squadron for 
the coast of Africa will consist, I believe, of 
four steamers and as many sloops-of-war, 
and four steam ships will probably cruise off 
Cuba to intercept slaves that mav escape the 
ships on the African coast. Mr. Calhoun 
voted for the ratification of the treaty, and 
expressed his clear convictions "that the policy 
of closing the markets of the world was both 
right and expedient in every point of view, that 
we were deeply committed against the traffic, 
both by legislation and treaty. The influence 
and the efforts of the civilized world were di- 
rected against it, and that too under our lead 
at the commencement." Still later, in 1855, 
the house of representatives, by a vote nearly 
unanimous, decided that it was not expedient 
to repeal the laws for the suppression of the 
slave trade. 

The leading points in the legislative history 
of the laws under discussion have been referred 
to, to show upon what solid foundations of au- 
thority and consent on the part of the executive 
and legislative departments of the government, 
the laws for the suppression of the slave trade 
rest. No doubt has been entertained by the 
long succession of jurists and statesmen who 
have been concerned in their discussion and en- 
actment of the constitutional power of congress 
to pass them. There is no question of public 
morality which has been more clearlv and sol- 
emnly maintained than that on which this 
legislation reposes. It would be a retrograde 
movement of more than a century to consent 
to abate one line of the condemnation of this 
trade, or to relax any effort for its extirpa- 
tion. Many of the clauses of these laws have 
come before the judiciary department of the 
United States for interpretation; property has 
been sentenced to confiscation, and men have 
been tried and some condemned, for the viola- 
tion of them. Not a question has been decided 
in the eircuit or in the supreme court which in 
any manner impugns their validity as consti- 
tutional enactments. 

Having thus given you, gentlemen, the acts 
and their legislative history, all of which have 
hitherto had the support and concurrence of 
the people of the United States, and by no part 
of the people more so than by the people of the 
slave-holding states; should cases of the kind 
be submitted to you by the district attorney, 
you will no doubt show yourselves true and 
faithful to the constitution and laws of our 
country. 
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CHARGE TO GRAND JURY— TREASON. 

[4 Blatchf. 518; i 23 Law Rep. 597.] 

Circuit Court, S. D. New York. Jan. 14, 1861. 

The Law of Treason; 

1. The provision of the constitution of the United 
States in regard to treason, explained. 

2. What acts constitute treason and misprision of 
treason, under the act of April 30, 1790 (1 Stat. 112), de- 
fined. 

3. A mere conspiracy to subvert by force the gov- 
ernment, is not treason. 

1 (Reported by Hon. Samuel Blatchford, District 
JuJge, and here reprinted by permission.] 
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4. The combination of a body of men, with the design 
•of seizing, and the actual seizing, of the forts and oth- 
er public property of the United States, is a levying of 
•war against the United States, and is treason. 

5. All persons engaged therein are by the law re- 
garded as levying war against the United States; and 
•all who adhere to them are to be regarded as enemies; 

and all who give them, In any part of the United 
■States, aid and comfort, come within the provisions of 
the act of April 30, 1790, and are guilty of treason. 

6. What amounts to adhering to the enemies of the 
United States and giving them aid and comfort, ex- 
plained. 

7. The extent of the jurisdiction of this court in re- 
gard to the offences of treason and misprision of 
treason, denned. 

SMALLEY, District Judge (charging grand 
jury). The court has requested your attend- 
ance this morning, in order to call your at- 
tention to, and give you some instructions in 
relation to, crimes which have long been un- 
known in our hitherto peaceful and happy 
country, which for more than fifty years the 
federal courts have not heen called upon to 
investigate, and which are, therefore, very 
imperfectly ' understood in the community. 
Yet one of them is the highest crime known to 
the laws in any civilized country. It is that 
■of high treason. Recent painful events make 
it the duty of the court to define to you what 
•constitutes the offence, and also what consti- 
tutes the lesser crime of misprision of trea- 
son, that you may inquire whether either has 
been committed by any person or persons 
within the jurisdiction of this court, and, if 
you are satisfied that either has, that they 
may be presented to the court, to be dealt with 
according to law, and, also, that those who 
desire to be good and true citizens may_ be 
forewarned, and not ignorantly and unwitting- 
ly be led into the commission of any acts in 
violation of the laws of their country, and 
which would make them guilty of either of 
these offences. It is unnecessary at this time 
to enter into an elaborate disquisition on the 
law of treason. The constitution of the Unit- 
ed States clearly defines in what it consists. 
The third section of the third article provides, 
that "treason against the United States shall 
consist only in levying war against them, or in 
adhering to their enemies, giving them aid and 
comfort." Again, the same section provides 
that "the congress shall have power to de- 
clare the punishment of treason." 

In pursuance of the power thus conferred, 
congress passed an act, which was approved 
April 30, 1790 (1 Stat. 112), which provides, 
in section one, "that if any person or persons, 
owing allegiance to the United States of 
America, shall levy war against them, or shall 
adhere to their enemies, giving them aid and 
comfort, within the United States or else- 
where, and shall be thereof convicted, on 
confession in open court, or on the testimony 
of two witnesses to the same overt act of the 
treason whereof he or they shall stand in- 
dicted, such person or persons shall be ad- 
judged guilty of treason against the United 
States, and shall suffer death." Section two 
provides, "that if any person or persons, hav- 
ing knowledge of the commission of any of 
the treasons aforesaid, shall conceal, and not, 
«s soon as may be, disclose and make known 
the same to the president of the United States, 
or some one of the judjn-s thereof, or to the 
president or governor oi' :i particular state, or 
some one of the judges or justices thereof, 
such person or persons, on conviction, shall 
be adjudged guilty of misprision of treason, 
.and shall be imprisoned not exceeding seven 
years, and fined not exceeding one thousand 
dollars." 

It is well known that war — civil war — ex- 
ists in portions of the Union; and that per- 
sons owing allegiance to the United States 
have confederated together, and with arms, 
by force and intimidation, have prevented 
the execution of the, constitutional acts of 



congress, have forcibly seized upon and hold 
a custom-house and post-office, forts, arsenals, 
vessels, and other property belonging to the 
United States, and have actually fired upon 
vessels bearing the United States flag and 
carrying United States troops. This is a 
usurpation of the authority of the federal 
government. It is high treason, by levying 
war. Either one of those acts will constitute 
high treason. There can be doubt of it. The 
fact that any or all engaged in the commission 
of these outrageous acts under the pretended 
authority of the legislature, or a convention 
of the people, of any state, or of the officers 
appointed thereby, or acting thereunder, does 
not change or affect the criminal character of 
the act. No man or body of men can throw 
•off their allegiance to their government in 
that way. Nor can any state, or the people 
of any state, acting in any capacity whatever, 
absolve any person therefrom. Neither South 
Garolina nor any other state can authorize or 
legally protect citizens of the other states in 
waging war against their government, any 
more than can the queen of Great Britain or 
the emperor of France. If any such power is 
assumed it is without right, and the deluded 
individual who acts under it is none the less 
guilty of treason, and liable to be punished 
therefor. 

That the slaveholding states have just cause 
of complaint against some of their sister 
states, is lamentably too true; and that the 
legislatures of several states have passed acts 
which are in direct conflict with one of the 
plainest provisions of the constitution of the 
United States, which acts were intended to 
deprive the slaveholding states of rights ex- 
pressly guaranteed to, and important to them, 
is well known. This is deeply to be regretted; 
and it is hoped and believed that the sober 
second thought of the people of those states 
will induce them to do justice to themselves, 
as well as to their Southern brethren, and 
evince their loyalty to the constitution and 
the Union by speedily wiping all such acts 
from their statute books. But the fact that 
some of the states have passed unconstitu- 
tional acts, can afford no justification for re- 
bellion and civil war, or a breaking up of the 
federal Union, which was formed by the pa- 
triotism and wisdom, conciliation and com- 
promise of our fathers, and in which our pros- 
perity as a people has been unparalleled in the 
history of nations. Such legislative acts, how- 
ever, are not laws. Being in violation of the 
constitution of the United States, they are 
mere nullities, and all who attempt to enforce 
them are themselves violators of the laws, 
and can be, and in some instances have been, 
punished as such. 

What overt acts, then, constitute treason? 
A mere conspiracy to subvert by force the 
government, however flagitious the crime may 
be, is not treason. To conspire to levy war, 
and actually to levy war, are distinct offences. 
If a body of people conspire and meditate an 
insurrection, to resist or oppose the laws of 
the United States by force, they are only 
guilty of a high misdemeanor; but, if they pro- 
ceed to carry such intention into execution by 
force, they are guilty of treason by levying 
war. In the language of Chief Justice Mar- 
shall, in Ex parte Bollman, 4 Cranch [8 U. 
S.] 75, 126: "It is not the intention of the 
court to say that no individual can be guilty 
of this crime who has not appeared in arms 
against his country. On the contrary, if war 
be actually levied, that is, if a body of men 
be actually assembled for the purpose of ef- 
fecting by force a treasonable purpose, all 
those who perform any part, however minute, 
or however remote from the scene of action, 
and who are actually leagued in the general 
conspiracy, are to be considered as traitors." 

As -the- court - has already said to you, the 
combination and assemblage of a body of men, 
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with the design of seizing, and the actual 
seizing, of the forts and other public property 
in and near Charleston, South Carolina, and 
some other states, is a levying of war against 
the United States. Consequently, any and 
every person who engages therein is by the 
law regarded as levying war against the Unit- 
ed States; and all who adhere to them are to 
be regarded as enemies; and all who give them 
aid and comfort, in South Carolina or New 
York, or in any other portion of the United 
States, or elsewhere, come within the express 
provisions of the first section of the act of 
April 30, 1790, and are guilty of treason. 

What amounts to adhering to, and giving 
aid and comfort to our enemies, it is some- 
what difficult in all cases to defined but cer- 
tain it is, that furnishing them with arms or 
munitions of war, vessels or other means of 
transportation, or any materials which will 
aid the traitors in carrying out their traitor- 
ous purposes, with a knowledge that they are 
intended for such purposes, or inciting and 
encouraging others to engage in or aid the 
traitors in any way, does come within the pro- 
visions of the act And it is immaterial wheth- 
er such acts are induced by sympathy with the 
rebellion, hostility to the government, or a de- 
sire for gain. 

Under the second section of the act of 1790, 
all who have any knowledge of any such acts 
of treason, and do not as soon as possible 
make it known, in the manner therein pre- 
scribed, are guilty of misprision of treason, 
and subject to the punishment therefor. Your 
inquiries must be confined to offences commit- 
ted within the jurisdiction of this court, that 
is, within the Southern district of New York, 
and upon the high seas. Although there may 
be a question whether the jurisdiction of the 
court, in such cases, is not more extended, 
you will for the present confine your investiga- 
tions to the limits prescribed. Within this 
limit it is your right and your duty to inquire 
whether any person or persons have been, ac- 
cording to the principles of law laid down by 
the court, guilty of treason or misprision of 
treason, and, if you are satisfied that either of 
these offences has been committed, to faith- 
fully and fearlessly present the offenders, that 
they may be punished. It is the duty, and it 
will unquestionably be the desire, of all good 
and true citizens, to do, in their respective 
spheres, everything in their power to suppress 
rebellion, expose treason, and bring traitors 
to justice. 

2 [Inquiries having been made by the jury 
in reference to their duties, the court made the 
following observations: When the grand jury 
retired, the other day, one of the members of 
your body submitted on paper, eertain ques- 
tions to the court, which I shall now proceed 
to answer: "First. Whether it is the duty 
of the grand jury to inquire into violations of 
the law which may be incidentally brought to 
their knowledge, and which have not been 
presented by the district attorney, and which 
he had no knowledge of." In reply to that, 
the court would say, gentlemen, that you are 
not necessarily confined to offences to which 
your attention may be called by the prosecut- 
ing officer. If any one of you have reason to 
believe that any of the laws of the federal 
government have been violated, you are at lib- 
erty to inquire into the matter, whether or not 
your attention has been called to it by the dis- 
trict attorney. Unquestionably you have a 
right to make the investigation. The second 
inquiry is: "Whether it is expected of the jury 
to examine into the detention of felons and 
witnesses, as to their safety, treatment, and 
comfort, and as to whether any persons are 
kept an unwarrantable time before trial." The 
third inquiry is: "Whether it is expected that 
the grand jury would present such defects in 

3 [From 23 Law Rep. 597.] 



the practice in the custom-house as render it 
easy for the clearance of vessels for the slave 
trade." With respect to that, gentlemen, it 
may be well to consider, for a moment, what 
is the jurisdiction of the federal courts. First, 
then, they can only inquire into violations of 
the federal laws. The federal courts have no- 
common-law criminal jurisdiction, and they 
therefore have no jurisdiction over offences 
that are not created by the constitution, or 
some act of congress under the constitution. 
I understand that, in many of the states, it 
is by express statute made the duty of grand 
juries to inquire into matters referred to in 
the second and third interrogatories submitted 
to the court. English grand juries have also 
frequently inquired into such matters, and 
made presentment thereof to the court, and 
probably it is a part of the common law that 
they should do so; but the court is not aware- 
of any act of congress, nor of any practice in 
the federal courts, which renders it your duty 
to make any of the investigations contemplat- 
ed by either of these questions. The court 
does not intend to say that you may not make- 
such examinations and inquiries, only that 
they are outside of your judicial duties, and, 
if you make report to the court, it has no 
power to act, and can do nothing more than to- 
order it filed with its records. Such investi- 
gations, therefore, cannot be regarded as a 
part of the official duties of grand juries in 
the federal courts. You are at liberty now to- 
retire, gentlemen, and proceed with the busi- 
ness before you.] 2 



Case 3STo. 18,271. 

CHARGE TO GRAND JURY — TREASON. 

[5 Blatchf. 549.] i 

Circuit Court, S. D. New York. Nov. 4, 18G1. 

The Law of Treason. 

1. To constitute the crime of treason, in levying war 
against the United States, as defined in article 3, § 3, 
of the constitution, there must be an actual levying 
of war. A consultation or conspiracy to do so is not 
an overt act, within the constitutional definition. 

2. "What acts constitute adhering to the enemies or 
the United States, giving them aid and comfort, with- 
in article 3, § 3, of the constitution, considered. 

3. Words, oral, written or printed, however treason- 
able, seditious or criminal of themselves, do not con- 
stitute an overt act of treason. 

4. The extent to which the fact of the use of such 
word? may be used, in finding an indictment, or on. 
the trial of it, considered. 

5. There is no law of the United States making tho 
use of treasonable words an ofTence. 

6. In a civil war, persons who adhere to their al- 
legiance, are not, although they reside in an insur- 
rectionary district, regarded as enemies; and trade 
with such persons in good faith and without collusion 
with the enemy, is lawful, unless interdicted by the- 
government. 

7. The provisions of the act of July 13, 1861 02 Stat. 
255), in regard to trade with territory in insurrec- 
tion, explained, as bearing on the subject of treason. 

NELSON, Circuit Justice, in charging the 
grand jury, after instructing them in regard 
to several cases to be brought before them, 
proceeded as follows: 

The unhappy condition of our country, aris- 
ing out of the unnatural struggle of the people 
of a portion of the Union to overthrow their 
government, has created new relations among, 
and imposed new duties upon, the citizens, 
which have brought into operation crimes and 
guilt that, to the great credit of the country, 
have heretofore been rare; indeed, I may say, 

* [From 23 Law Rep. 597.] 

1 [Reported by Hon. Samuel Blatchford, District 
Judge, and here reprinted by permission.] 



[30 Fed. Cas. page 1085] 



(Case. No. 18,271) CHARGE 



almost unknown to her laws and judicial tri- 
bunals. I refer to the crime of treason against 
the United States. Although no case of this 
description has been presented by the district- 
attorney to be specially submitted to you, it 
may not be out of place to call your attention, 
in a general way, to the elements constituting 
this offence. It is the highest crime known to 
society, and was deemed by the founders of 
■ our government of such importance, both in 
respect to the government and the citizen, that 
they specially defined it in the constitution; 
thus, taking it out of the power of legislative 
regulation. The definition is found in the 
third section of the third article, as follows: 
"Treason against the United States shall con- 
sist only in levying war against them, or in 
adhering to their enemies, giving them aid 
and comfort, No person shall be convicted of 
treason unless on the testimony of two wit- 
nesses to the same overt act, or on confession 
in open court." The power to annex the pun- 
ishment was left to congress, which annexed 
the penalty of death. This definition of the 
crime was taken from the statute of 25 Edw. 
III. of England, and which has been several 
times reaffirmed, for the purpose of correcting 
abuses that had grown up in that kingdom in 
respect to the law, both by acts of parliament 
and the decisions of co arts, under the tyran- 
nical reigns of the Tudors and the Stuarts, 
Those abuses were well known to the founders 
of our government, and doubtless led to the 
peculiar phraseology observable in the defini- 
tion of the crime, namely, that it shall consist 
only in levying war against the United States, 
or in adhering to their enemies, giving them 
aid and comfort; and to the other equally 
stringent feature, that no person shall be con- 
victed of the offence except on the testimony of 
two witnesses to the same overt act The 
first prohibits congress from making any other 
act of the citizen than those specified, treason; 
and the second prevents the introduction of 
constructive treasons, which had been engraft- 
ed upon this statute of Edw. III. by judicial 
decisions. 

Under the first clause of the provision— levy- 
ing war against the United States— there can 
be no great difficulty in determining the facts 
and circumstances which establish the crime. 
There must be an actual levying of war. A 
consultation or conspiracy to do so, is not an 
overt act, within the constitutional definition. 

There is more difficulty in determining what 
constitutes the overt act under the second 
clause — namely, adhering to the enemy, giving 
him aid and comfort. Questions arising under 
this clause must depend very much upon the 
facts and circumstances of each particular case. 
There are some acta of the citizen, in his re- 
lations with the enemy, which leave no room 
for doubt— such as, giving intelligence, with in- 
tent to aid him in his acts of hostility — send- 
ing him provisions or money— furnishing arms, 
or troops, or munitions of war— surrendering a 
military post, &c, all with a like intent. These 
and kindred acts are overt acts of treason, 
by adhering to the enemy. 

Words oral, written or printed, however trea- 
sonable, seditious or criminal of themselves, 
do not constitute an overt act of treason, with- 
in the definition of the crime. When spoken, 
written or printed in relation to an act or acts 
which, if committed with a treasonable design, 
might constitute such overt act, they are ad- 
missible as evidence tending to characterize it, 
and to show the intent with which the act 
was committed. They may also furnish some 
evidence of the act itself, against the accused. 
This is the extent to which such publications 
may be used, either in finding a bill of indict- 
ment or on the trial of it. An attempt was 
made, in the parliament of England, during 
the reign of James II. to make treasonable 
words the subject of this crime; but it was 
resisted by the friends of constitutional liberty 



and defeated, and since that time it has not 
been renewed. 

Such publications are misdemeanors at com- 
mon law, indictable, and punishable by fine 
and imprisonment. But, as there are no com- 
mon law offences cognizable in the federal 
courts, unless made so by act of congress, and 
as congress has passed no act on the subject, 
this court has no jurisdiction over them. The 
only act passed by congress on the subject was 
the act of July 14, 1798 (1 Stat, 596). The sec- 
ond section of that act provided, that if any 
person should write, print, utter, or publish any 
fals6j scandalous and malicious writing, or 
writings, against the government, or either 
house of congress, or the president, with intent 
to defame the government, or either house of 
congress, or the president, or to bring them or 
either of them into contempt or disrepute, or 
to excite against them or either of -them the 
hatred of the people of the United States, or 
to stir up sedition within the same, or to excite 
unlawful combinations therein for opposing or 
resisting any law, or any act of the president 
done in pursuance thereof, &c, such person, on 
conviction, should be punished by a fine not 
exceeding $2,000, and by imprisonment not ex- 
ceeding two years. The act was a temporary 
one, and expired on the 3d of March, 1801, by 
its own limitation, and no similar act has 
since been passed. 

On the breaking out of a war between two 
nations, the citizens or subjects of the respec- 
tive belligerents are deemed, by the law of 
nations, to be the enemies of each other. The 
same is true, in a qualified sense, in the case of 
a civil war arising out of an insurrection or 
rebellion against the mother government. In 
•the latter case, the citizens or subjects residing 
within the insurrectionary district, not impli- 
cated in the rebellion, but adhering to their 
allegiance, are not enemies, nor to be regarded 
as such. This distinction was constantly ob- 
served by the English government in the dis- 
turbances in Scotland, under the Pretender and 
his son, in the years 1715 and 1745. It modi- 
fies the law, as it respects the condition of the 
citizens or subjects residing within the limits 
of the revolted district, who remain loyal to 
the government. As it respects those of two 
sovereign nations in a state of war, all com- 
mercial intercourse between them is forbidden 
by the law of nations, all contracts are unlaw- 
ful, and any goods or property, the subjects 
of the illicit trade, are liable to seizure and con- 
fiscation. This is true, also, as it respects the 
citizens or subjects in revolt and making war 
upon the mother government. But trade with 
the loyal portion of the people in the disaffected 
district, in good faith and without collusion 
with the enemy, is lawful, unless interdicted by 
the government. The principle is recognized 
by the recent act of congress, passed Julv 13, 
1861 (12 Stat. 255). The fifth section provides, 
that the president, by proclamation, may de- 
clare that the inhabitants of a state, or of any 
part of it, are in a state of insurrection, and, 
thereupon, all commercial intercourse shall 
cease between the citizens thereof and the 
citizens of the rest of the United States, and 
the goods and merchandise, &c, the subject of 
the illicit trade, shall be liable to seizure and 
confiscation. Here, the trade and intercourse 
are interdicted by the proper authority, and the 
interdiction applies to the loyal as well as the 
disloyal citizens, or inhabitants. The sixth sec- 
tion goes further, and forfeits any ship or 
vessel belonging, in whole or in part, to a cit- 
izen or inhabitant of the interdicted state or 
district, found at sea or in any port of the rest 
of the United States. The forfeiture applies 
to the loyal as well as the disloyal citizens in 
the disaffected district, probably, from the dif- 
ficulty of making the forfeiture practical and 
complete against the latter without making it 
general. The government, however,- having a 
general control over the subject, can remedy 
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any injustice as respects the loyal citizen, by 
releasing the forfeiture. This section, in terms, 
forfeits the whole of the vessel if part be- 
longs to the citizens of the disaffected district, 
and would seem to carry with it any interest in 
the vessel belonging to citizens of the loyal 
states. This, however, can hardly have been 
the intention of congress. Trade with the 
enemy, as I have already said, according to 
the law of nations, is forbidden, and, the prop- 
erty engaged in it is liable to forfeiture, as is 
the trade in the particular cases specified in 
the act of congress referred to. But, this is 
alh The act is not made criminal; and,ountil 
it is made so by eongress, no punishment is 
annexed to it, except the forfeiture of the 
goods. But, this interdicted trade may be car- 
ried on in such a way as to expose the parties 
concerned to the crime of treason. If carried 
on for the purpose and with the intent of giv- 
ing aid and assistance to the enemy in their 
hostility against the government, the act would 
furnish an overt act of adhering to the enemy, 
giving him aid and comfort. Every citizen 
therefore, engaged in carrying on this illicit 
trade, will find a much greater peril accom 
panying the enterprise than the mere forfeiture 
of his goods. 

Case No. 18,272. 

CHARGE TO GRAND JURY— TREASON. 

[1 Bond, 609.] i 

Circuit Court, S. D. Ohio. Oct., 1861. 

Treason' against United States— Constitution- 
al Definition— Acts Covered Thereby— Con-, 
sfikacy to Overthrow Government — Recruit- 
in o Insurrectionary Forces. 

[1. To be employed in actual service in an army- 
raised to oppose the government in its action, or di- 
rectly or Indirectly to aid or assist in the levying or 
embodying of a military force for the subversion of 
the government, are plainly acts of "levying war," 
and involve the commission of the crime of treason. 
The constitutional definition of treason, however, i:> 
of broader signification, and Includes all those who 
join a hostile army after war is begun.] 

[2. Treason may be predicated of acts which are not 
a direct levying of war. The words "adhering to 
their enemies, giving them aid and comfort," include 
in general, any act committed after war actually ex- 
ists which indicates a want of loyalty to the govern- 
ment and sympathy with its enemies, and which,. by 
fair construction, is directly in furtherance of their 
hostile designs. If this be the natural effect of the 
act, though prompted solely by the expectation of 
pecuniary gain, It is treasonable in character.] 

[3. Thus, after war actually exists, it is treason- 
able to sell to, or provide arms or munitions of war, 
or military stores and suuplies, including food, cloth- 
ing, etc., for the use of, the enemy; to hire, sell, or 
furnish boats, railroad cars, or other means of trans- 
portation, or to advance money or obtain credits for 
the use and support of the hostile army; and to com- 
municate intelligence to the enemy by letter, tele- 
graph, or otherwise, relating to the strength, move- 
ments, or position of the army.] 

[4. The meaning of the words "overt act" as used in 
the constitutional definition of treason and in the stat- 
ute, is an act of a character susceptible of clear proof, 
and not resting in mere inference or conjecture. They 
were intended to exclude the possibility of a convic- 
tion upon proof of facts which were only treasonable 
by construction or inference, or which had no better 
foundation than mere suspicion.] 

[5. Mere expressions of opinion indicative of sym- 
pathy with the public enemy, though sufficient to 
justify a strong feeling of indignation against the in- 
dividual, and the suspicion that he is atheart a traitor, 
are not sufficient, under the constitution and laws, to 
warrant a conviction of treason.] 

[6. The act of August 6, 1861 (12 Stat. 317), making 
it a high misdemeanor to recruit soldiers or sailors in 
any state or territory to engage in armed hostility 
against the United States, or to open a recruiting sta- 
tion for the enlistment of such persons, was intended 
to reach acts not deemed treasonable under the statute 
of 1790.] 

1 [Reprinted by permission.] 



[7. The act of July 31, 1861 (12 Stat. 284), making It 
a high crime to conspire to overthrow or destroy by 
force the government of the United States, or to levy 
war against the United States, or oppose by force their 
authority, or to do certain other acts therein specified, 
was designed to punish the mere act of conspiring, 
which, under the constitutional definition and the 
act of 1790, do not involve the crime of treason, un- 
less there is an attempt to consummate the treason- 
able act.] 

I/EAVITT, District Judge (charging grand 
jury). You have been summoned and sworn as 
a grand jury of the United States for the 
Southern district of Ohio; and, according to the 
tenor of the oath you have just taken, it will 
be your duty to inquire into all crimes against 
the laws of the United States committed with- 
in the district; and, upon sufficient evidence, to 
return bills of indictment against the persons 
accused. It is not necessary, on this occasion, 
that I should refer specially to all the crimes 
and offenses defined and punished by the va- 
rious acts of congress, and which are properly 
within your cognizance as a grand jury. I 
shall therefore notice such only as you will in 
all probability be called upon to investigate in 
the proper discharge of your duties. Among 
these, I am informed, there will be some in- 
volving the charge of treason against the Unit- 
ed States. 

The constitution declares that "treason 
against the United States shall consist only in 
levying war against them, or in adhering to 
their enemies, giving them aid and comfort," 
and that "no person shall be convicted of trea- 
son unless on the testimony of two witnesses 
to the same overt act, or on confession in open 
court." The act of congress of April 30, 1790 
[1 Stat. 112], adopts the words of the constitu- 
tion in defining the crime, and declares that on 
conviction in accordance therewith the punish- 
ment shall be death. Neither the constitution 
nor the act of congress specifies the precise acts 
which shall constitute the crime. As it would 
be impossible for any human intellect to fore- 
see all the circumstances under which it might 
be committed, the framers of the constitution 
and of the statute wisely determined not to 
attempt such a specification. It was, therefore, 
a necessity that something should be left to the 
discretion of courts and judges, in determining 
what facts shall constitute treason. There is, 
however, a salutary limitation to the exercise 
of their discretion in the provision that there 
can be no conviction unless on the public con- 
fession of the accused party, made in court, or 
by the evidence of two witnesses to the same 
overt act of treason. The object of the pro- 
vision is to prevent the probability of a con- 
viction for a mere constructive treason. In 
the earlier periods of English history, the judges 
were often the pliant tools of the king, and exer- 
cised the power of punishing for constructive 
treasons, under circumstances the most revolt- 
ing and greatly to the oppression of innocent 
persons. The wise and sagacious framers of our 
constitution have effectually guarded against 
such abuses of power, by declaring there shall 
be no conviction for this high crime on mere sus- 
picion or on proof of any fact which is not an 
overt act of treason established by two wit- 
nesses. This provision applies as well to the 
legislative as to the judicial department of the 
government, and an act of congress, therefore, 
in conflict with it would be a nullity. 

It would be a vain effort to attempt to desig- 
nate every act, which, in its legal import, would 
be levying war against the government, or giv- 
ing aid and comfort to the public enemy after 
a war is actually begun. Under the first di- 
vision of the constitutional definition of trea- 
son, there are some acts, the treasonable char- 
acter of which is apparent to the mental con- 
sciousness of every one. To be employed in 
actual service in an army raised to oppose the 
government in its action, or directly or in- 
directly to aid or assist in the levying or em- 
bodying a military force for the subversion of 
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the government, are plainly acts of levying 
■war, and involve the commission of the crime 
of treason in its most aggravated form. But 
the words referred to have a broader significa,- 
tion. As remarked by Chief Justice Marshall, 
in the trial of Burr, thode who join the hostile 
army after the war is begun, are equally guilty 
of lewing war within the meaning of the con- 
stitution and the act of congress. That learned 
judge states the law in these words: "If a body 
of men be actually assembled for the purpose of 
effecting by forcp a treasonable purpose, all 
those who perform any part, however minute, 
or however remote from the scene of action, 
and who are in the general conspiracy, are to 
be considered as traitors." [Case No. 14,693.1 

But without stopping to specify more fully 
what acts may be understood as a direct levy- 
ing of war, I will notice briefly what are in- 
cluded in the words, "adhering to the enemies 
of the United States, giving them aid and com- 
fort." This language leaves no room to doubt, 
that treason may be predicated of acts, which 
are not a direct levying of war according to the 
construction of "that phrase, as just indicated. 
The words in the definition, "adhering to their 
enemies," seem to have no special significance, 
as the substance is found in the words which 
follow— "giving them aid and comfort." As 
before remarked, it is not an easy task to clas- 
sify or specify the acts, which bring a party 
within the range of this branch of the defini- 
tion. In general, when war exists, any act 
clearly indicating a want of loyalty to the gov- 
ernment, and sympathy with its enemies, and 
which, by fair construction, is directly in fur- 
therance of their hostile designs, gives them aid 
and comfort. Or, if this be the natural effect 
of the act, though prompted solely by the ex- 
pectation of pecuniary gain, it is treasonable 
in its character. Without going into details on 
the subject, I will briefly notice some things 
clearly involving the guilt of treason. Thus, 
to sell to, or provide arms or munitions of war, 
or military stores, or supplies, including food, 
clothing, etc., for the use of the enemy, is within 
the penalty of the statute. And to hire, sell 
or furnish boats, railroad cars, or other means 
of transportation, or to advance money, or ob- 
tain credits, for the use and support of a hos- 
tile army, is treasonable. It is equally clear 
that the communication of intelligence to the 
enemy, by letter, telegraph, or otherwise, relat- 
ing to the strength, movements, or position of 
the army, is an act of treason. These acts, 
thus briefly noted, show unequivocally an ad- 
herence to the enemy, and an unlawful pur- 
pose of giving him aid and comfort. 

It has been already noticed, that to justify a 
conviction for treason, unless the crime is con- 
fessed in open court, there must be the evidence 
of two witnesses to an overt act. The plain 
meaning of the words "overt act," as used in 
the constitution and the statute, is an act of a 
character susceptible of clear proof, and not 
resting in mere inference or conjecture. They 
were intended to exclude the possibility of a 
conviction of the odious crime of treason, upon 
proof of facts which were only treasonable by 
construction or inference, or which have no 
better foundation than mere suspicion. In its 
benign caution on this subject, the law requires 
not only proof of a treasonable act, but that it 
should be established by the oaths pt two wit- 
nesses. Hence, it will be obvious that how- 
ever strong may be the grounds of suspicion or 
belief, that an individual is disloyal to his coun- 
try or his government, until his disloyalty is 
developed by some open and provable act, he 
is not legally guilty of the crime of treason. 
And it follows, also, that mere expressions of 
opinion indicative of sympathy with the public 
enemy, will not ordinarily involve the legal 
guilt of that crime. They may well justify a 
strong feeling of indignation against the indi- 
vidual, and the suspicion that he is, at heart, a 
traitor, but will not be a sufficient basis for 
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his conviction in a court of law. Whether, on 
the principle of self-preservation in times of 
great public danger, the summary arrest of such 
a person, under the military authority of the 
government, may not be both necessary and 
proper, is a different question, not in any way 
connected with the discharge of your duties as 
grand jurors. There may be circumstances jus- 
tifying the exercise ot such a power as a mili- 
tary necessity. But the constitution and laws 
of the United States are your guides in the 
performance of your duties. Ton, as a grand 
jury, and this court, as a court of the Union, 
derive all their powers from this source. Nei- 
ther can willfully overleap the limits prescribed 
for its action without a sacrifice of integri- 
ty and of all claim to the respect and confidence 
of every right-minded American citizen. 

Without detaining you by any further ex- 
position of the law of treason, I will call your 
attention to the offense of misprision of trea- 
son, defined and punished by section 2 of the 
act of 1790. This section provides, in sub- 
stance, that if any person having knowledge of 
the commission of an act of treason shall con- 
ceal it, or not make it promptly known to the 
proper authority, he shall be liable to punish- 
ment by fine and imprisonment.,. The section is 
so clear in its terms as to render any comment 
unnecessary. It will be obvious to you that 
the concealment of treason may involve the 
most serious consequences to the public, and, 
on sufficient proof, should be visited with the 
severest penalty of the law. 

It is my duty also to call your attention to 
two other acts of congress, passed at the recent 
special session of that body, the provisions of 
which have some connection with the present 
state of our national affairs. The first to which 
I shall refer is the act approved August 6, 
1861, which provides, "that if any person shall 
be guilty of the act of recruiting soldiers or 
sailors in any state or territory of the United 
States, to engage in armed hostility against 
the United States, or who shall open a recruit- 
ing station for the enlistment of such persons, 
either as regulars or volunteers as aforesaid, 
he shall be guilty of a high misdemeanor, and 
upon conviction in any court of record, hav- 
ing jurisdiction of the offense, shall be fined a 
sum not less than two hundred > dollars, nor 
more than one thousand dollars, and confined 
and imprisoned for a period not less than one 
year nor more than fiv2 years." The second 
section subjects the person enlisted to a fine 
of one hundred dollars and to imprisonment, 
not less than one year nor more than three 
years. In reference to this statute, I may re- 
mark, it seems to have been the view of the 
congress by which it was enacted, that recruit- 
ing or enlisting soldiers or sailors for the serv- 
ice of the enemy, or opening a recruiting sta- 
tion for that purpose, or the act of being enlist- 
ed, were not treasonable within the law of 
1790, and that further legislation was therefore 
needed to warrant their punishment. 

It is also proper to call the attention of the 
grand jurv to another statute, approved the 
31st of July last, "to define and punish certain 
conspiracies." This statute has but one sec* 
tion, which provides, "that if two or more per- 
sons within any state or territory of .the United 
States shall conspire together to overthrow or 
put down, or to destroy by force, the govern- 
ment of the United States, or to levy was 
against the United States, or to oppose by force 
the authority of the government of the United 
States; or by force to prevent, hinder, or delay 
the execution of any law of the United States; 
or by force to seize, take, or possess any prop- 
erty of the United States, against the will or 
contrary to the authority of the United States; 
or by force, or intimidation, or threat to pre-, 
vent any person from accepting or holding any 
office of trust or place of confidence, under the 
United States; each and every person so of- 
fending shall be guilty of a high crime." The 
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punishment is by fine not less than five hun- 
dred and not more than five thousand dollars, 
or by imprisonment not less than six months 
nor more than sis years, or by both fine and 
imprisonment. The jury will notice that this 
statute punishes a conspiracy by two or more, 
to do any of the unlawful acts which it speci- 
fies. Under the act of 1790, defining and pun- 
ishing treason, it has been held by the courts, 
that to conspire to overthrow the government, 
or to do any hostile act against it, did not in- 
voke the crime of treason, unless there was 
an attempt to consummate the treasonable act. 
Hence the necessity of the late statute, to meet 
the case of a treasonable conspiracy. And it is 
perhaps to be regretted that this provision had 
not been a part of the act of 1790. With such 
a provision of law, properly enforced, there is 
reason to believe many persons who have been 
prominent in our national affairs, and once 
high in the confidence of the people, would have 
been the subjects of its penalties; and thus the 
great rebellion now in progress may have been 
prevented. 

It may also be worthy of the notice of the 
grand jury, that by the act just referred to, it 
is declared to be a crime to conspire "by force 
to prevent, hinder, or delay the execution of 
any law of the United States." For many 
years a law has been in force, affixing punish- 
ment to any forcible opposition to the execu- 
tion of an act of congress, but a mere con- 
spiracy for that purpose was not criminal until 
the passage of the act of last July. There can 
be but little doubt, that if the provisions re- 
ferred to had been earlier in force, it would 
have subjected to deserved punishment some 
individuals who were parties to unlawful con- 
spiracies, but who directly avoided any active 
participation in executing their purposes, and 
who were not therefore within the reach of the 
law. 

It does not occur to me that there are any 
other statutory provisions, having any direct 
bearing on the present state of our national 
affairs, or your duties in connection with the 
conflict now in progress, to which it is neces- 
sary to call your attention. It is a time when 
grand jurors should be vigilant and faithful 
in the discharge of their duties. Every loyal 
citizen, whatever may be his position or place 
in the community, is required to stand up fear- 
lessly in defense of the government. It can 
not be disguised or concealed that our once 
happy and united country is encompassed by 
perils that must excite the deep solicitude of 
every patriotic heart. We are called upon to 
confront and put down a rebellion of formid- 
able aspect and dimensions, and which for the 
unmitigated atrocity of its designs, and the 
madness and infatuation of those who began, 
and are now engaged in it, has no parallel in 
history.^ Its object is no less than the total 
subversion of a government devised and found- 
ed by the far-reaching wisdom of our fathers, 
in every part of the structure of which they 
have legibly inscribed their deep devotion to 
the great principles of constitutional liberty, 
and evinced a philanthropy co-extensive with 
the whole human race. And rightly adminis- 
tered, the constitution they have given us is 
suited to promote, beyond any ever devised by 
mere human intelligence, the happiness and 
prosperity of those who live under its benign 
§way. It is truly gratifying to know that 
among the citizens of the loyal states, as also 
in the minds of many of those now in rebellion, 
there is a prevalent conviction that the pres- 
ervation of a government founded in such a 
spirit and for such exalted purposes is worth 
every conceivable sacrifice. And there is the 
most unmistakable indications of an unalter- 
able determination to perpetuate it, in its in- 
tegrity and purity, at every hazard. With 
this wide-spread and elevated patriotic feeling, 
and steadfast devotion to the Union, we are 
hopeful for the future of our country. 'We may 
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meet with reverses, and be called upon to en- 
dure many fiery trials, but we can not doubt 
that these will be met with heroic firmness and 
a unity of purpose altogether invincible. There 
is nothing extravagant in the belief that, 
though dark clouds now hang upon our horizon, 
we may look forward to a time when the pres- 
ent rebellion shall be effectually suppressed, 
and the government ordained and established 
by our patriotic fathers shall come out of the 
conflict, not only uninjured, but strengthened 
and purified by the trial to which it has been 
subjected, and with an increased capacity for 
extending and multiplying the blessing it has 
already so largely conferred. But the occasion 
is not suitable for an extended discussion of 
our national affairs. I have adverted thus 
briefly to the subject for the sole purpose of 
reminding you of the solemn responsibility rest 
ing on you as grand jurors, in the present 
crisis of the country, and of exhorting you to 
a careful inquiry into any charges which may 
be brought to your notice, involving the crime 
of treason or any of the kindred offenses to 
which I have referred. I shall not detain you 
with a reference to the specific accusations 
which you may be required to investigate. 
While in the discharge of your duties you will 
be impressed with the necessity of due vigi- 
lance; it will be equally obvious to you that 
you should act with a proper measure of cau- 
tion and deliberation. Treason is justly con- 
sidered the highest crime against society. Hav- 
ing for its object an assault by violence on 
the government, and thus to effect its over- 
throw, it may imperil the happiness and lives 
of millions. The crime is, therefore, odious in 
the view of those who are thus liable to suffer 
as the result of its perpetration. The mere 
suspicion of guilt often brings down upon its 
object a strong feeling of public indignation, 
attended perhaps with the most serious conse- 
quences to the suspected person. Such results 
are not uncommon when there is a* high state 
of excitement in a community. Facts may be 
misrepresented, or so distorted, as to induce 
this suspicion without any real cause; or a 
vindictive personal enemy may fabricate state- 
ments to the prejudice of another for the base 
purpose of bringing odium upon him. Thus, it 
may happen that a citizen of the purest char- 
acter, and the most patriotic heart, may be a 
grievous sufferer. iJet me, therefore, suggest 
to the grand jury, that in their investigation 
of charges involving the high crime of treason, 
they should carefully exclude from their minds 
all influences originating in mere popular ex- 
citement or which may be supposed to be the 
result of personal enmity. If, after a calm 
inquiry into the facts, the jury believe that 
the accused person is guilty of treason, they 
ought not to hesitate in returning a bill ac- 
cording to their convictions, whatever may be 
the result to the party implicated. But in re- 
gard to treason, and indeed all other crimes, 
the jury should reach a rational conclusion, 
from the law and the evidence, that the per- 
son accused is guilty, before returning a true 
bill against him. 

A grand jury has only the evidence which 
the government can adduce, without reference 
to what the defendant may have it in his pow- 
er to bring forward, in proof of his innocence. 
They ought, therefore, to be able to say under 
the solemnity of their oaths, that there is rea- 
sonable ground for the inference of guilt. And, 
as before intimated as to all crimes, it must 
appear that the act charged was committed 
within the limits of the Southern district of 
Ohio. If treason is the crime charged, there 
must be a distinct allegation in the indictment 
of the overt act or acts; and although a grand 
jury return a true bill for this crime, there can 
be no conviction unless an overt act is proved 
by two witnesses. And it may well be doubted, 
whether it is expedient to indict for this crime 
in cases where it is certain the evidence re- 
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quired by law can not be produced before a 
traverse jury, and where consequently there 
•can be no conviction. 
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CHARGE TO GRAND JURY— TREASON. 

[1 Spr. 602; 23 Law Rep. 705.] i 

District Court, D. Massachusetts. March, 
1861. 

Constitutional Law — Supremacy of National 
government — resistance by .states to en- 
FORCEMENT of Laws— What Constitutes Trea- 
son— Jurisdiction ov National Courts- Modes 
of Procedure— Qualifications and Selection 
of Jurors. 

[1. The government of the United States is, not a 
mere confederacy. It Is, on the contrary, a govern- 
ment possessing the highest attributes of sovereign- 
ty, embracing a legislature to enact laws, a judiciary 
to expound them, and an executive to enforce them. 
These laws, within the sphere of their operation, act 
directly upon individuals, and are of paramount au- 
thority over all the territory of every state. They 
cannot be annulled, nor the force of any of them be 
in any degree impaired, by any state law, constitution, 
ordinance, or resolve.] 

[2. The Criminal Code of the United States is in full 
force over all persons and places within every state 
of the Union, notwithstanding any attempt to in- 
validate it by any organization, whether in the form 
of state legislatures, conventions, or other voluntary 
associations.] 

[3. If a body of men be actually assembled for the 
purpose of effecting a treasonable pun»ose by force, 
that Is levying war. But it must be an assemblage 
In force, a military assemblage in a condition to make 
war.] 

SPRAGUE, District Judge (charging grand 
jury). ' It is the duty of the court to give you 
some instructions upon the criminal jurispru- 
dence of the United States. 

The times invite especial attention to that 
branch which relates to resistance to the laws, 
and endeavors to subvert the national authority. 

The government of the United States is often 
spoken of as if it were a mere confederacy. 
This is a fundamental and dangerous error. 
We had a confederacy during the Revolution, 
but when the external pressure of a foreign 
war was removed, its inherent weakness was 
such as to render it indispensable that a gov- 
ernment should be substituted in its stead. 
This was achieved by the constitution of the 
United States. It emphatically established a 
government with the highest attributes of sov- 
ereignty, embracing a legislature to enact laws, 
a judiciary to expound them, and an executive 
to enforce them. These laws operate directly 
■upon individuals. The several states also have 
n power of legislation within their respective 
limits. * 

Thus, in our complex system, we have two 
governments, each with a power of legislation 
over the same territory, and actins: upon the 
same persons. The danger of a conflict of laws 
from these two sources was palpable, and our 
fathers wisely and carefully provided against 
it. They marked out the sphere of the general 
government with all practicable clearness and 
precision, and within that sphere made its 
power supreme. This supremacy was not left 
to inference, but is provided for in the most 
explicit terms. 

Article 6 says: "This constitution, and the 
laws of the United States which shall be made 
In pursuance thereof, and all treaties made, 
or which shall be made, under the authority of 
the United States, shall be the supreme law of 
the land! and the judges, in every state, shall 
"be bound thereby, anything in. the "constitution 

1 [Reprinted by permission.] 
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or 'laws of any state to the contrary notwith- 
standing." 

Thus the constitution and laws of the Unit- 
ed States extend and are paramount over all 
the territory of every state, and cannot be an- 
nulled, nor the force of either of them be in 
any degree impaired by any law of a state.no 
matter in what form or with what solemnity, 
such law may have been enacted, or by what 
name it may be designated; whether it be a 
constitution, an ordinance, a statute, or a re- 
solve. So far as it conflicts with the constitu- 
tion, or with any valid law of the United States, 
it is utterly nugatory, and can afford no legal 
protection whatever to those who act under 
it. The Criminal Code of the United States 
is, therefore, in full force over all persons and 
places within the limits of the thirty-four 
states, notwithstanding any attempt to invali- 
date them by any organization, whether in the 
form of state legislatures, conventions, or other 
voluntary associations. 

■The highest crime known to our law is trea- 
son. This offence is defined by the constitution 
itself in the following words: 

"Treason against the United States shall con- 
sist only in levying war against them, or in 
adhering to their enemies, giving them aid 
and comfort." [Article 3, § 3.] 
" These terms, "levying war," "adhering to 
enemies," "giving them aid and comfort," were 
not new. They had been well known in English 
jurisprudence at least as far back as the reign 
of Edw. III. They had been frequently the 
subject of judicial exposition, and their mean- 
ing was to a great extent well settled. 

The question what amounts to levying war, 
arose soon after the adoption of our constitu- 
tion, in the several trials of Mitchell [Case No. 
15,788], Vigol [Id. 16,621], and Fries [Id. 5,- 
127], for being engaged in the Pennsylvania in- 
surrection against the law imposing a duty upon 
distilled spirits, under the administration of 
'Washington, and subsequently in the trial of 
Aaron Burr, in the year 1807 [Id. 14,693], and 
in the case of U. S. v. Hoxie [Id. 15,407], in the 
year 1808. These were trials in the circuit 
court. 

The onlv case which has come before the su- 
preme court, was that of Ex parte Bollman, 4 
Cranch [8 U. S.] 125. It is settled that if a 
body of men be actually assembled for the 
purpose of effecting a treasonable purpose by 
force, that is levying war. But it must be an 
assemblage in force, a militarv assemblage in 
a condition to make waT. U. S. v. Burr [Case 
No. 14,693]. A mere conspiracy to overthrow 
the government, however atrocious such conspir- 
acy may be, does not of itself amount to the 
crime of treason. Thus, if a convention, legisla- 
ture, junto, or other assemblage, entertain the 
purpose of subverting the government, and to 
that end pass acts, resolves, ordinances or decrees, 
even with the view of raising a military force 
to carry their purpose into effect, this alone 
does not constitute a levying of war. 

What is a treasonable purpose? If the ob- 
ject be to prevent by force the execution of any 
public law of the United States, generally and 
in all cases, that is a treasonable purpose, for 
it is entirely to overthrow the government as 
to one of its laws. And if there be such an as- 
semblage as I have already described, for the 
purpose of carrving such an intention into effect 
by force, it will constitute levying war. 

But the sudden outbreak of a mob, or the as- 
sembling of men in order, by force, to defeat 
the execution of the law, in a particular in- 
stance, and then to disperse, without the inten- 
tion to continue together, or to re-assemble for 
the purpose of defeating the law generally, m 
all cases, is not levying war. 

If the purpose be entirely to overthrow the 
government at any one place, by force, that is 
a treasonable purpose. 

This was the well known law before the 
adoption of our constitution, and has been af- 
firmed by the supreme court of the United' 
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States in Ex parte Bollman [supra]. The plfece 
to which that case had reference was New Or- 
leans. 

. And if a body of men be actually assembled 
in force, in a condition to make war, in order to 
overturn the government at any one place by 
force, that is levying war. Nor is it necessary 
that the assemblage should be with military 
arms and array— numbers may supply the req- 
uisite .force. 

If any such assemblage for the purpose of sub- 
verting the government at any place, take for- 
cible possession of any fort, arsenal, or other 
property of the United States, it is a still more 
flagrant act of levying war. 

If such acts have been committed anywhere 
within the United States, it may become a ma- 
terial inquiry, how far persons, who are not 
present with the body of men so assembled, 
may, although distant, be involved in the guilt, 
and subject to the penalties, of treason. If war 
be actually levied, "All those who perform any 
part, however minute, or however remote from 
the scene of action, and who are actually 
leagued in the general conspiracy, are to be 
considered as traitors." Ex parte Bollman, 4 
Craneh [8 U. S.] 126. 

Thus far the law has been decided by the 
highest authority. I do not think it necessary, 
on this occasion, +o go farther and inquire to 
what extent the English doctrines are to be 
followed under our definition of treason. 

Thus if a person in league with those who are 
levying war send them arms, provisions, money 
or intelligence for the purpose of aiding them, 
he may be a traitor, however distant from the 
place of their assemblage. 

Therefore, if the actual assemblage be at 
Charleston or at New Orleans, any person 
owing allegiance to the United States, however 
distant he may be, may become a traitor by 
being in conspiracy with them, and rendering 
them assistance. It is possible, therefore, that 
such acts may be within the jurisdiction of this 
court, so far as to be proper subjects for your 
investigation. 

The constitution has not only defined the 
crime of treason, but prescribed a rule of evi- 
dence: "No person shall be convicted of trea- 
son, unless on the testimony of two witnesses 
to the same overt act, or on confession in open 
court." 

m The reason of these extraordinary safeguards 
is to be found in the nature of the offence, and 
m the pages of history. An attempt to over- 
throw the government excites the deepest in- 
dignation in .great numbers, especially in those 
who are imbued with a warm and devoted pa- 
triotism, the cherished sentiment of a life-time 
strengthened by a matured conviction of the 
yastness of the interests which are wrapped up 
m the inviolability of the sovereign power, that 
power which is the guardian of their safety, 
the daily dispenser of blessings, and the object 
of their prayers. A traitorous assault upon it 
arouses the strongest passions, and in the keen- 
n l s ?x. of th £ ir resentment, and the eager pursuit 
of the guilty they are apt to break down the- 
barriers which are essential to the protection 
of innocence. Our fathers, therefore, endeav- 
ored to render some of these safeguards im- 
pregnable, by imbedding them in the fundamen- 
tal law. 

By the constitution, treason, or other crime 
committed within the limits of the United 
btates, can be tried only within the state and 
judicial district within which it was commit- 
ted; and the accused has the right to a trial 
by jury in such state and district. 

If, therefore, treason has been committed at 
Charleston or at New Orleans, it can be tried 
only by a jury in South Carolina or Louisiana. 

And if the condition of either of those states 
be such that the judicial tribunals of the Unit- 
ed States cannot or will not perform their 
functions, crimes there committed, however 
atrocious, cannot be punished by the regular 
administration of justice. 
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The laws themselves are equally valid ancfc 
equally paramount, notwithstanding the rec- 
reancy of the agents by whom they should be 
enforced. 
Congress may provide a more efficient judi- 
hm system than that which now exists. 
They have heretofore adopted some of the 
state laws and modes of procedure, and es- 
pecially those which prescribe the qualifica- 
tions of jurors, and the mode in which they 
shall be elected or summoned. This is wise, 
as conducive to harmony and convenience, so 
long as justice can thus be duly administered. 
But the United States are under no neces- 
sity of conforming to state law, or of using 
any part of its machinerv. 

It is competent for the national legislature 
to prescribe the qualifications of jurors, and 
the manner in which they shall be selected 
and summoned. They may even authorize the 
marshal himself to select suitable persons. 
Indeed, congress may make their judicial sys- 
tem complete for the independent exercise of 
all its functions. 

As we have seen, treason may be committed 
at places remote from the seat of the rebellion, 
by co-operating with the rebels and sending 
them arms, intelligence, or intentionally ren- 
dering other assistance, and the trial of such 
offence- will be had in the state and district 
where committed. 

As to offences committed without the limits 
of the United States, it is left to the national 
legislature to determine in what place they 
shall be tried, and this power they have exer- 
cised by St. 1790, c. 9, § 8 [1 Stat. 113], and 
St. 1825, c. 65, § 14 [4 Stat. 118], which pro- 
vide that the trial of all offences which shall 
be committed upon the high seas, or elsewhere, 
out of the limits of any state or district, shall 
be in the district where the offender is appre- 
hended, or into which he may be first brought. 
Congress may alter these statutes, and pro- 
vide other places for the trial of such offences, 
whenever the public safety or welfare may, in 
their judgment, render it proper; but as the 
law now stands, when a crime has been com- 
mitted on the high seas, or in any place not 
within any state or district, if the offender ha& 
been legally arrested without the limits of the 
United States, and brought in custody into any 
judicial district, he is to be tried in such dis- 
trict. 

But if he has not been so brought into th& 
United States, he must be tried in the district 
in which he is apprehended. 

Any person owing allegiance to the United 
States, may subject himself to the penalties 
of treason. St. 1790, e. 9, § 1. 

Allegiance is of two kinds: that due from 
citizens, and that due from aliens resident 
within the United States. Every sojourner 
who enjoys our protection, is bound to good 
faith toward our government, and although 
an alien, he may be guilty of treason by co- 
operating either with rebels or foreign enemies. 
The allegiance of aliens is local, and termi- 
nates when they leave our country- That of 
citizens is not so limited— although the Euro- 
pean doctrine of indissoluble and perpetual al- 
legiance has not been accepted in this coun- 
try. 

There are minor offences created by acts of 
congress. 

Misprision of treason is defined by St. 1790, 
c. 9, § 2, which declares that if any person 
having knowledge of the commission of any 
treason, "shall conceal, and not, as soon as 
may be, disclose and make known the same 
to the president of the United States, or some 
one of the judges thereof, or to the president 
or governor of a particular state, or some one 
of the judges or justices thereof," such per- 
son, on conviction, shall be subject to fine and 
imprisonment. 

By section 22,- of the same statute, it is 
made a criminal offence knowingly and wil- 
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fully to obstruct, resist, or oppose any officer 
of the United States, in serving or attempting 
to serve or execute any order of any court of 
the United States, or any legal or judicial writ 
or process -whatever, or to assault, beat, or 
wound any officer or other person duly author- 
ized in serving or executing any such order 
or process. 

By St. 1831, c. 99, § 2 [4 Stat. 488], it is en- 
acted that, if any person shall corruptly, or by 
threats or force, endeavor to influence, intimi- 
date, or impede any juror, witness, or officer, 
in any court of the United States, in the dis- 
charge of his duty, or shall corruptly, or by 
threats or force, obstruct or impede, the due 
administration of ■ justice therein, every per- 
son so offending shall be liable to prosecution 
therefor by indictment. 

Such are the criminal offences which, have 
been created by the constitution and acts of 
congress, for the preservation of the govern- 
ment and the effectual execution of its laws. 

It has been, at a former period, and is now 
a momentous question, whether, under our 
complex system, there is any power extrinsic 
to that of the national government by which 
its laws can be rightfully resisted, or their 
obligation impaired. There is no such power. 

As I have already said to you, the authority 
of the United States, within their sphere, is 
supreme. This is a vital principle. It was so 
regarded by the framers of the constitution, 
and they have secured it in the most explicit 
and emphatic terms. This constitution, and 
the laws made pursuant thereto, shall be the 
supreme law of the land. And to render this 
effectual, they provided that the government 
which they created should be' the final judge 
of the extent of its own powers and the mean- 
ing of its own laws. And to this end, they es- 
tablished a judicial department as a co-ordi- 
nate branch of the government, to expound 
and enforce the provisions of the constitution 
and the acts of congress. Nor is this all. In 
order that the laws of the United States should 
be practically as well as theoretically supreme, 
they created an executive department, clothed 
with full power to enforce the laws. And 
thus a government, paramount in all its de- 
partments, was established. 

This supremacy has not always been ac- 
quiesced in. The legislation of a great coun- 
try can never meet with universal approbation. 
And it has sometimes happened that acts of 
congress have been adverse to the opinions or 
supposed interests of many persons, sometimes 
constituting a majority in particular states. 

And in such xBases, unwilling to submit, they 
have eagerly sought for some mode of re- 
sistance which should wear the semblance of 
legality, and to this end have invoked state in- 
terposition, and the cover of state authority. 

Such was nullification. That doctrine did 
not deny the paramount obligation of laws 
constitutionally enacted, but it arrogated for 
a state the right to determine, in the last re- 
sort, whether a law was constitutional or not. 
It sought to overthrow the judicial power by 
denying its supremacy, and claimed for every 
state the right to judge of the extent of the 
powers of the general government, and of the 
validity of its laws, and to limit, restrain, or 
annul them, according to the views of each 
state. 

This doctrine, once formidable, has now few 
adherents. 

Some of the adversaries of national legisla- 
tion, while conceding the supremacy of the 
legislative and judicial departments, have 
sought to render their decrees nugatory by 
impairing the executive power, by which alone 
they can be carried into practical effect. And 
to this end also they have invoked state inter- 
ference, or assumed the garb of state authority. 
Some believe that the attempt thus to impair 
the action of the executive officers of the Unit- 
ed States has not been wholly without success. 
30 Fed.Cas.— (56 



It seems now to be admitted, that if an 
United States marshal hold a legal precept, 
commanding hira to arrest a person, or take an 
article of property, if such person or property 
be in the custody of a sheriff under a state 
process to enforce even a subordinate right, the 
marshal cannot execute his precept, but that 
the person and the property, although within 
his district, are beyond his reach, so long as 
the custody of the sheriff shall continue. This 
I understand to be the decision of the supreme 
court of the United States, in the absence of 
any act of congress upon the subject Taylor 
v. Carryl, 20 How. [61 U. SJ 583. 

This conclusion has been reached by assum- 
ing that the governments or jurisdictions under 
which the marshal and sheriff respectively act, 
are not only distinct, but in this respect hav^e 
equal and co-ordinate authority, and thence 
inferring that the one who first gets actual 
possession, under his precept, is to retain the 
custody against the other, without regard to 
the character of the laws under which they 
respectively act. And* it has also been held, 
that if a writ of habeas corpus, from a state 
magistrate or tribunal, be directed to an United 
States marshal, he is to make return stating 
the authority by which he holds his prisoner. 
He is not to produce the body, but to state 
the reason why he declines to do so. Able- 
man v. Booth and U. S. v. Booth, 21 How. 
[62 U. S.] 506. 

This conclusion has been adopted as a meas- 
ure of peace, and as a plain and practical 
mode of preventing contest and violence be- 
tween executive officers holding conflicting pre- 
cepts from their respective superiors. 

The adoption of such a rule manifests mod- 
eration and abstinence on the part of the na- 
tional authorities. And yet there are those 
who think that this is not conceding enough, 
but that a prisoner held by a marshal, under 
a legal precept of the United States, may be 
taken from his custody by a sheriff holding a 
state process. Some have supposed that this 
could be accomplished by putting into the 
hands of the sheriff a capias writ, command- 
ing him to take the prisoner therein described, 
and giving such writ the name of habeas cor- 
pus. 

Again, it has been supposed that the custody 
of the marshal could be divested, and all his 
power ended, by handing to the sheriff a war- 
rant to arrest the person upon some criminal 
charge. As if the name or nature of a state 
law could make it potent enough to defeat the 
execution of a valid law of the United States. 

The constitution, in the positive language al- 
ready quoted, makes such laws supreme, with- 
out limitation or exception. This of itself is 
sufficient. 

But it does not stop even there, but in an- 
ticipation of attempts to set up adverse state 
authority, it adds these emphatic words, "any- 
thing in the constitution or laws of any state 
to the contrary notwithstanding." And "thus 
every law of a state, civil or criminal, organic 
or ordinary, is rendered subordinate to the 
legitimate legislation of congress, and must 
recede before the action of the general govern- 
ment in its appropriate sphere. 
- The disaffected, at different times, and in 
various sections of the Union, have earnestly 
sought for some legal mode of resisting legit- 
imate authority. But it has been in vain. 
There is no such anomalous middle ground be- 
tween submission and rebellion; and this last 
extreme has at length been reached. Seces- 
sion is but another name for revolution; for it 
is vain to contend for a constitutional right to 
overthrow the constitution, and a legal right 
to destroy all law. 

It is often said, that the constitution does 
not contemplate making war upon a state. If 
by this is meant only that a state, as a political 
body, is not to be compelled to execute the laws 
of the United States, it is true, because those 
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laws act directly upon individuals, and are not 
to be enforced by state authority, but by na- 
tional instrumentalities. ,~ 

In other words, we have a government, and 
not a mere confederacy. 

But if, by the proposition that the constitu- 
tion does not contemplate war upon a state, is 
meant that the authority of the "United States 
cannot be maintained, or its laws enforced, if 
a state organization interpose to annul them, 
or protect its citizens in doing so, nothing can 
be more erroneous. The constitution unques- 
tionably contemplates this very contingency of 
adverse state interposition or legislation, and 
provides against it, and for the national su- 
premacy, in the clear and imperative language 
which has already been quoted. This suprem- 
acy may be maintained by the whole physical 
force of the nation* and whoever offends against 
the law, is subject to its penalties, in whatever 
official robes or insignia he may be clothed, or 
whatever state parchments he may hold in his 
hand. 

Congress has the right to declare war. "With 
this high prerogative they are invested in ex- 
press terms, and without limitation or condi- 
tion. Its exercise is left to their uncontrolled 
discretion. 

The national legislature, therefore, may make 
war whenever that dread calamity is an ap- 
propriate means of sustaining the rights of 
the nation. 

I have endeavored, gentlemen, to give you a 
judicial exposition of some laws to which the 
attention of a jury has rarely been called. In 
explaining their validity and extent, I have nec- 
essarily said something of the powers of the 
government for the maintenance of their own 
authority. I have confined myself to vindicat- 
ing the existence of those powers, and your 
duty to inquire into and present offences under 
them. And I wish to say with emphasis, that 
I have not intended to indicate any opinion as 
to the time or manner in which they should be 
exercised by other departments, much less to 
stimulate any action. It is for them, in their 
wisdom, to decide when and how the high trust 
confided to them shall be executed. It is for 
the . legislature and the executive, upon their 
grave responsibility, to determine when the 
great and permanent interests of the nation 
require them to put forth their strength, and 
when to exercise the more difficult virtue of a 
firm forbearance. 
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CHARGE TO GRAND JURY— TREASON. 

[2 Spr. 292.] i 

District Court, D. Massachusetts. March, 
1863. 

Treason and .Kindred Crimes. 

CL Until the year 1861 there -were, no provisions in 
the criminal legislation of the United States to punish 
any measures that had not ripened into an overt act 
of levying war or actual interference with the ad- 
ministration of the law. AU the incipient and prepara- 
tory measures, leading to the overthrow of the gov- 
ernment, were left without punishment or reprehen- 
sion.] 

[2. After the commencement of the war of the Rebel- 
lion congress endeavored to secure the fidelity of offi- 
cers and employes of- the United States by various acts 
requiring an oath of allegiance from them, — Act Aug. 
6, 1861 {12 Stat. 326) ; Act March 6, 1862 (12 Stat. 354) ; 
Act July 2, 1862 (12 Stat. 502): Act July 17, 1862 (12 
Stat. 593) ; and to punish conspiracies to effect treason- 
able objects, and other acts of disloyalty, or of oppo- 
sition or interference with the government, falling 
short of the crime of treason, — Act July 31, 1861 (12 
Stat. 284); Act July 17. 1862 (12 Stat. 593); Act March 
3, 1S63, § 24 (12 Stat. 735).] 

[3. A mere conspiracy to overthrow the government 
does not of itself amount to the crime of treason. 

1 [Reprinted by permission.] 



Thus, if a convention, legislature, junto, or other as- 
semblage entertain the purpose of subverting the gov- 
ernment, and to that end pass acts, resolves, ordi- 
nances, or decrees, even with the view of raising a 
military force to carry their purpose into effect, this 
alone does not constitute a levying of war.] 

[4. A purpose to prevent, by force, the execution of 
any public law of the United States, generally, and 
in all cases, is a treasonable purpose, for it is entirely 
to overthrow the government as to one of its laws; 
and, if there be an assemblage of men for the purpose 
of carrying this purpose into effect by force, this will 
constitute a levying of war.] 

[5. The sudden outbreak of a mob, or the assembling 
of men in order, by force, to defeat the execution of 
a law in a particular instance, and then to disperse, 
without any intention of continuing together, or of 
reassembling for the purpose of defeating the law 
generally, and in all eases, is not levying war.] 

[6. If a body of men be actually assembled in force. 
in a condition to make war, in order to overturn th& 
government at any one place by force, this is levying 
war. It is not necessary that the assemblage should 
be with military arms and array; numbers alone may 
supply the requisite force.] 

[7. If any such assemblage for the purpose of sub- 
verting the government at any place take forcible 
possession of any fort, arsenal, or other property of 
the United States, this is an act of levying war.] 

[8. If war be actually levied at one place, and any 
person in league with those actually engaged therein 
send them arms, money, provisions, or intelligence 
for the purpose of aiding them, he is guilty of treason, 
however distant he may be from the place of their 
assemblage. Following Ex parte Bollman, 4 Craneh 
(8 U. S.) 126.] 

[9. Under the constitution, treason or other crime 
committed within the limits of the United States can 
be tried only within the state and judicial district 
within which it is committed, and the accused has the 
right to a trial by jury in such state and district. If, 
therefore, the condition of such state or district be 
such that the federal courts there cannot or will not 
perform their functions, crimes committed there can- 
not be punished by the regular administration of jus- 
tice.] 

[10. Although congress has heretofore adopted some 
of the state laws and modes of procedure, especially 
those which prescribe the qualifications of jurors and 
the mode of summoning them, there is no necessity 
for so doing, or for using any part of the state ma- 
chinery. The national legislature has constitutional 
power to prescribe the qualifications of jurors and the 
manner in which they shau be selected and summon- 
ed; it may make the judicial system of the United 
States complete for the independent exercise of all its 
functions.] 

[11. If a crime has been committed on the high seas, 
or in any place not within any state or district, am? 
the offender has been legally arrested without the lim- 
its of the United States, and brought into any judi- 
cial district, he must, under the existing statutes, be 
tried in that district If he has been arrested within 
the United States, he must be tried in the district in 
which he was apprehended.] 

[12. Every person owing allegiance to the United: 
States may subject himself to the penalties of trea- 
son. Allegiance is of two kinds, — that due from citi- 
zens and that due from aliens resident within the Unit- 
ed States. Every sojourner who enjoys our protection 
is bound to good faith towards our government, and, 
though an alien, he may be guilty of treason by co- 
operating either with rebels or foreign enemies.] 

[13. Under our complex system of government there- 
is no power extrinsic to that of the national govern- 
ment by which its laws can be rightfully resisted or 
their obligation impaired.] 

[14. The theory, or opinion, that the constitution of 
the United States does not contemplate making war 
upon a state, is true only in the sense that a state, 
as a political body, is not to be compelled to execute- 
the laws of the United States; for those laws act di- 
rectly upon Individuals and are to be enforced by na- 
tional instrumentalities. But the constitution does 
contemplate and provide for the contingency of ad- 
verse state interposition or legislation to annul or de- 
feat the execution of national laws: for it expressly 
declares that the national law shall be supreme, "any- 
thing in the constitution or the laws of any state to 
the contrary notwithstanding."] 

SPRAGUE, District Judge (charging grand 
jury). It is your duty to inquire into all offen- 
ces against the United States within the juris- 
diction of this court. The greatest crime known 
to the law is treason; self-preservation being 
the highest duty of government. Without it,. 
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there can be no administration of law, civil or 
criminal. This crime is defined by the consti-, 
tution itself. It declares that treason against 
the United States shall consist only in levying 
war against them, or in adhering to their ene- 
mies, giving them aid and comfort. A person 
may be guilty of treason -without himself tak- 
ing up arms, and even while at a distance from 
any military assembly. That crime may now 
be committed within this state, by co-operating 
with rebels who are in arms, in distant parts of 
the country; the rule being that "all those who 
perform any part, however minute or however 
remote from the scene of action, and- who are 
actually leagued in the conspiracy, are to be 
considered as traitors." Any person who, know- 
ing that treason has been committed,, shall 
"conceal, and not, as soon as may be, disclose 
and make known the same" to certain high 
officers, is guilty of a criminal offence denom- 
inated misprision of treason. 

Until the year 1861, these were the only 
provisions of the criminal law for the suppres- 
sion of acts directly tending to the destruction 
of the government. 

There were indeed statutes making it crim- 
inal to obstruct, resist, or impede the execution 
of legal process, or to assault, beat, or wound 
any officer or other person dxily authorized, in 
serving such process, or to endeavor corruptly, 
or by threats or force, to influence any juror, 
witness, or officer in any court of the United 
States, or by threats or force to impede, or en- 
deavor to impede, the due administration of 
justice therein. But these were regarded as 
minor offences, subjecting the offender only to 
moderate punishment, by fine and imprison- 
ment. 

Under these laws, a marshal of the United 
States might be forcibly resisted, and he and 
his aids actually murdered, while in the exe- 
cution of lawful process within a state, and 
yet the courts of the United States could sen- 
tence the offenders to no higher punishment 
than imprisonment for one year, and a fine of 
three hundred dollars. The state law might or 
might not prohibit such acts, and affix an ade- 
quate penalty. 

Such was the condition of our criminal juris- 
prudence for the protection of the life of the 
government, and to secure the enforcement of 
the laws, up to the time of the breaking out of 
this Rebellion. How far it fell short of the 
duty of congress, is now seen by the light of 
the conflagration which was permitted to be 
kindled. 

The Criminal Code touched no measure that 
had not ripened into an overt act of levying 
war, or actual interference with the adminis- 
tration of the law. All the incipient and pre- 
paratory measures, leading to the overthrow of 
the government, were left without punishment 
or reprehension. 

Since the commencement of this Rebellion, 
congress has, by penal enactments, endeavored 
to secure the fidelity of officers and employes 
of the United States. 

There are several statutes prescribing new 
oaths of office, and affixing the penalties of 
perjury to their violation. The first was passed 
in August, 1861 (Acts 1861, c. 64; 12 Stat. 
326), and requires, that every officer, clerk, or 
employG in the several departments of the gov- 
ernment, or in any way connected therewith, 
shall take an oath to support and defend the 
constitution and government of the United 
States against all enemies, whether domestic 
or foreign, and to bear true faith, allegiance 
and loyalty to the same, any ordinance, resolu- 
tion, or law of any state convention or legis- 
lature to the contrary notwithstanding. Here, 
you will observe, is a most important and strik- 
ing provision, unknown to any previous official 
oath. It requires not only .fidelity to the gov- 
ernment, but the support and defence thereof 
against all enemies, domestic as well as for- 



eign. Nor is this all; there is added this .em- 
phatic language: "Any -ordinance, resolution, 
or law of any state convention or legislature to 
the contrary notwithstanding." This, gentle- 
men, is a most explicit renunciation and abjura- 
tion of the deadly heresy of a paramount state 
sovereignty, — that heresy which has been so 
persistency and successfully inculcated for 
many years past, especially in the Southern 
states, and has at length produced the bitter 
fruit of open rebellion. This doctrine of para- 
mount state sovereignty, and of paramount 
state allegiance, has taken possession of the 
minds of tens of thousands; nay, has become 
public opinion in several states, and this not 
only against the whole spirit of the constitu- 
tion, but in the face of its most express and 
emphatic language. 

Our fathers foresaw this danger, and most 
carefully guarded against it. They meant to 
create a government with the highest attributes 
of sovereignty, and with the power of self- 
preservation. 'They marked out the sphere of 
that government with all practicable clearness 
and precision, and within that sphere made it 
supreme. 

They took especial care that this supremacy 
should not be left to inference. The sixth 
article of the constitution' declares, in express 
terms, that "this constitution, and the laws of 
the United States which shall be made in pur- 
suance thereof; and all treaties made, or 
which shall be made, under the authority of 
the United States, shall be the supreme law of 
the land." 

This seems to be sufficiently positive and un- 
equivocal. But the framers of the constitu- 
tion did not stop even there, but added these 
words: "any thing in the constitution or laws 
of any state to the contrary notwithstanding;" 
thus pointedly and laboriously, in words as apt 
and expressive as our language affords, guard- 
ing against and repelling the idea, that a state 
could by any act, however solemn, even by 
its organic or fundamental law, resist or in- 
terfere with the constitution and laws of the 
United States, in their operation over the whole 
country. And yet the doctrine that the laws 
of the United States, constitutionally enacted, 
are not supreme, but that the law of a state 
may override them, and even authorize its in- 
habitants to rise up in resistance and over- 
throw the government, has been not only theo- 
retically maintained, but carried into actual 
and direful practice. The disastrous conse- 
quences of this heresy of paramount state al- 
legiance cannot be measured. We have seen 
some of them, but the end is hot yet. Under 
its influence, we have seen the government, in 
the incipient stages of a great rebellion, when 
its life was threatened and its very existence at 
stake, stand as inactive as if struck with par- 
alysis. At such a time, we have seen the chief 
magistrate of this great country looking on as 
if in utter helplessness, taking no efficient meas- 
ure, either of prevention or repression, but de- 
claring, in a solemn message, that the constitu- 
tion did not contemplate making war upon a 
state, — a declaration which, in its application to 
the then condition of the country? meant that 
if a state saw fit to make a law to overthrow 
the government of the United States, and re- 
sist the .execution of its laws, the government 
has no right, in order to enforce the laws and 
maintain its authority, to put down such re- 
sistance by using the requisite force; that is, 
that the state law is to be supreme, and prac- 
tically triumphant over the constitution and 
laws of the United States. 

Under the influence or pretence of this doc- 
trine, we have &een high functionaries and offi- 
cials, of almost every grade, guilty of the most 
appalling perfidy. We have seen them olotting 
and taking actual measures for the destruction 
of the government, while trusted and paid to 
preserve and protect it We have seen even 
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officers of the army and navy, of almost every 
grade, who had been educated, supported, cher- 
ished, and honored by the United States, and 
with whom we had supposed that loyalty and 
devotion to their country and their flag was 
both a sentiment and a principle, — we have seen 
such men, not only deserting their country and 
their flag in the hour of approaching peril, but 
plunging into the crime of treason, and actual- 
ly joining, and some of them leading, the forces 
of the rebel enemy. Surely it was time that 
congress should take more effectual measures 
for the suppression and prevention of such 
atrocious perfidy. This statute of August 6, 

1861, so far as it went, was well adapted to 
that end. It is limited, as we have seen, to 
employes in the executive departments, or per- 
sons connected therewith. By statute of 
March 6, 1862, the same oath is required of 
ship-masters, on clearing for a foreign coun- 
try, or for any port in the United States. Acts 

1862, c. 38; 12 Stat. 354. 

By the act of July 17, 1862, persons making 
claims against the United States are required 
to take the same oath. Acts 1862, c. 205: 12 
Stat. 610. 

By statute of July 2, 1862 (Acts 1862, c. 128; 
12 Stat. 502), every officer, civil, military, and 
naval, is required to take an oath that he has 
not voluntarily borne arms against the United 
States, or voluntarily given aid, Counsel, or 
encouragement to persons engaged in armed 
hostility thereto; that he has neither sought, 
accepted, nor exercised any office under an au- 
thority hostile to the United States, nor yielded 
a voluntary support to any such authority with- 
in the United States; and, further, to support 
and defend the constitution of the United 
States against all enemies, foreign and domes- 
tic, and to bear true faith and allegiance to 
the same, and that this obligation is taken 
without any mental reservation or purpose of 
evasion; and that he will well and truly dis- 
charge the duties of his office. This oath does 
not contain the special clause against state 
assumptions which is found in those I have be- 
fore mentioned. It does not in terms name the 
ordinance or law of any state, but its compre- 
hensive language clearly embraces them. The 
falsely taking this oath of office is made a 
criminal offence, which not only subjects the 
party to the penalties of perjury, but ever aft- 
erwards disqualifies him from holding any office 
under the United States. 

I have called your special attention to these 
recent statutes, because they create new of- 
fences. There are two others of great impor- 
tance. 

By an act passed in July, 1861 (Acts 1861, c. 
33; 12 Stat. 284), it is provided that if two or 
more persons within any state or territory of 
the United States shall conspire together to 
overthrow by force the government of the 
United States, or to levy war against it, or by 
force to oppose the government, or to prevent, 
hinder, or delay the execution of any law of 
the United States, or to seize any property of 
the United States, against its authority, every 
person" so offending shall be guilty of a high 
crime. 

The" statute of July 17, 1862 (Acts 1862, c. 
195, § 2; 12 Stat. 590), makes it a criminal of- 
fence to incite, set on foot, assist or engage 
in, any rebellion or insurrection, or to give 
aid and comfort thereto. These statutes reach 
the incipient steps which lead to resistance and 
rebellion. 

Previous to their enactment, any person 
might, by words or acts, stir up and incite oth- 
ers to rebellion, or actually enter into conspira- 
cies, and take preparatory measures for the 
destruction of the government, without being 
subject to any legal penalty. Those who were 
plotting and preparing treason were not com- 
pelled to secrecy or concealment. They were 
not driven to cellars or caverns, the appro- 



priate scenes for such dark and nefarious mach- 
inations. - But they were carried on in open 
day, in public buildings and halls of legisla- 
tion. We have seen incitements to rebellion 
by every art that could mislead the mind, or 
inflame the passions. We have seen conspira- 
cies in almost every form. Even legislative 
bodies and public conventions have assembled 
for the purpose of devising plans and carrying 
out measures for the overthrow of the govern- 
ment, and they have prosecuted their work by 
public ordinances and declarations, and made 
preparations for actual hostilities; and all this 
with legal impunity, there being no statute of 
the United States by which any one of these 
conspirators could be arrested as a criminal. 
And yet congress has always had the power to 
pass statutes of prevention. It was given to 
them by the people for the preservation of the 
government. This power was vested in con- 
gress to be exercised; and it is not too much 
to say, that, if congress had performed that 
duty by passing these statutes thirty years ago, 
and they had been faithfully executed, the dire 
catastrophe in which our country is now in- 
volved would probably have been prevented. 
This forces upon us the pregnant inquiry, why 
was this duty so long neglected? Why, for 
more than seventy years, was the life of the 
government thus left exposed to the machina- 
tions of its enemies? The cause is to be found 
in excessive jealousy of the power of the fed- 
eral government, and apprehension, real or pre- 
tended, of danger to the states. The fear that 
the states might be overwhelmed, or encroached 
upon by the national government, although 
sometimes feigned, has no doubt been actually 
felt by many persons. Although most preva- 
lent in the Southern states, it has not been con- 
fined to them. This jealousy and apprehension 
have greatly affected the practical working of 
our political system from a very early period. 
They have persistently magnified the sovereign- 
ty of the states, and belittled that of the na- 
tion. They have been reluctant to admit that 
the constitution established a government, but 
have chosen rather to call its work a confed- 
eracy, a compact, or a league. They have not 
only sought after such construction of the con- 
stitution as would pare down the powers con- 
ferred by it, but have prevented the exercise 
by congress of many unquestionable powers 
which were vested in it for the public safety. 
The criminal legislation which I have referred 
to, is but one example of omission and neglect 
by the national legislature in executing the 
high trust which has been confided to it. 

Upon a superficial view, there seems to be 
some reason for this apprehension of danger 
from the great powers vosfced in the national 
government. It may raise money to an tinlini- 
ited amount by imposts and taxation, both* di- 
rect and indirect. It may raise and support ar- 
mies and navies without restriction. It creates 
offices at will, and determines the compensation 
of thousands of public officers and agents: and 
the chief executive power is vested in the hands 
of a single magistrate. "Without further enu- 
meration, this srems, at first view, to constitute 
a great and formidable central power, which 
may be antagonistic and dangerous to the sev- 
eral states. 

But let us see how this Colossus is constituted 
and sustained. The house of representatives is 
the most important branch of congress in mat- 
ters of legislation. There all bills for raising 
revenue must originate. Without its concur- 
rence, no revenue can be provided or funds 
raised, no money can be appropriated, no armies 
or navies can be raised or maintained, no offices 
be created, or compensation provided for, and 
paid. In fine, without its assent, there can be 
no act of legislation. 

The house of representatives is composed 
wholly of members from the several states. 
They have there had their birth and education. 
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There are their families, friends, associations, 
and homes. Nearly all of them have held state 
offices, or been memhers of the legislature, and 
become imbued with the predilection for state 
authority and devotion to state aggrandizement 
■which such positions are likely to generate. 
■ At the expiration of the term for which they 
were elected, they must generally return to the 
mass of the people from which they were tak- 
en. But what is still more effective in control- 
ling their action is the power which the people 
of the state hold over their future political ex- 
istence. They are chosen for only two years, 
and they cannot be re-elected without the fa- 
vor of the people. This power was deemed 
by the authors of our institutions a sufficient 
security against any encroachments upon the 
rights of the people of the several states. 

It has been found even more potent in its 
practical- operation than they had contem- 
plated. They secured to members perfect free- 
dom of debate, and certain means of informa- 
tion, that they might be able to form a correct 
judgment, and gave to them personal immu- 
nities and a certain tenure of office, that they 
might independently and conscientiously follow 
the dictates of their own informed understand- 
ings. But, in practice, almost every representa- 
tive holds his own judgment in entire subjec- 
tion to the will of his constituents. No matter 
how cogent the facts, or unanswerable the rea- 
soning for or against any measure, he deems it 
a sufficient answer to say, "My constituents 
think otherwise." He takes an official oath, and 
those who have taken no such oath control his 
action. He hears the discussion, receives in- 
formation and light from all parts of the coun- 
try upon great measures affecting the whole na- 
tion; and others, at their distant homes, who 
have not heard the discussion, nor received 
that information, nor obtained that light, de- 
cide the question. Thus, instead of acting as 
a member of a deliberative assembly, he be- 
comes in effect an ambassador, or diplomatic 
agent, with instructions in his pocket, and is 
constantly watching for indications of the will 
of a distant power, to which he yields implicit 
obedience. 

The members of the senate have the same an- 
tecedents and predilections, and are equally de- 
voted to state interests and submissive to state 
will. They are elected by the legislatures of the 
several states; and those bodies claim the right 
to give instructions to senators which shall be 
absolutely binding upon them. In nearly all 
the states, this asserted right has been freely 
exercised, and rarely indeed has a senator hesi- 
tated to render the most implicit obedience. 
Their term of office is six years; but the senate 
is divided into three classes, so that one-third 
may go out at the end of every two years, a 
number which may often be sufficient, in the 
division of parties, to change the political ma- 
jority. In four years, two-thirds of the whole 
body may be changed by new elections. 

The president and vice-president of the Unit- 
ed States are taken from among the people, by 
popular vote in the several states, the interposi- 
tion of electors being now merely a formal mode 
of declaring the popular will. No other officers, 
except the judges of the courts, have any con- 
stitutional tenure of office, and almost all are re- 
movable at the pleasure of the chief executive. 
Upon a change of president, the whole catalogue 
of these officers may be displaced. Thus the 
people of the states, by frequent elections, added 
to the moral influence of education, habit, and 
local ties and associations, hold the most ef- 
fective control over public officers and the whole 
legislative and executive action of the govern- 
ment. Indeed, our whole system rests upon the 
states. Archimedes could not move the world 
because he had no fulcrum beyond its surface. 
And our great national government has no 
place beyond the limits of the states, upon 
which it can stand to wield its power to their 



Injury. It may be formidable to foreign na- 
tions, because it has a position without and in- 
dependent of them. 

The "Federalist," a work written by three 
of the most eminent statesmen and jurists of 
their age, declares that "it will always be far 
more easy for the state governments to en- 
croach upon the national authorities, than for 
the national government to encroach upon the 
state authorities." The Federalist, No. 17. 
This prediction has been verified by experience. 
Many portions of our history might be cited. 
Three events only can now be adverted to. 

The first is the Virginia Resolutions of 1798. 
These celebrated resolutions assert that hi 
case of the exercise by congress of a dangerous 
power, not granted to them, a state has a right 
to interfere, and arrest the progress of the evil. 
How it may interfere is not explained. Some 
have insisted that the resolutions intended to 
assert a right to interpose by forcible resist- 
ance. Others, and among them Mr. Madison, 
the most eminent constitutional lawyer who 
participated in thos.2 resolutions, always under- 
stood them to intend only peaceable interposi- 
tion, as by remonstrance, argument, or solemn 
declarations of opinion. The language of the 
resolutions is vague and indefinite, and proba- 
bly left so by design, to secure the assent of 
persons holding widely different opinions. 
There can be no doubt that these resolutions 
have generated opinions and measures adverse 
to the legitimate authority of the federal gov- 
ernment. 

The next event to be now noticed is nullifi- 
cation. This also professed to touch such acts - 
only as are unconstitutional. The doctrine was, 
that, if a state deem any law of congress to be 
unconstitutional, it may nullify it by its own 
declaration, and then resist it by force. It did 
not deny that enactments made pursuant to the 
constitution were the supreme law of the land 
throughout its whole extent, and of universal 
obligation; but it arrogated for a state the 
right to decide, in the last resort, whether a 
law was constitutional or not; thus denying 
the supremacy of the judiciary of the United 
States, and overthrowing one of the great depart- 
ments of the national government. More than 
thirty years ago, this heresy had obtained such 
.prevalence as to be formidable. The intellir 
gence and patriotism of the country were arous- 
ed, and it was examined, exposed, and explod- 
ed. 

We next come to the secession of the present 
day. The advocates of this doctrine deny that 
the United States has any sovereignty, or can 
claim any allegiance? although the constitution 
confers the highest powers of sovereignty, and 
makes its authority supreme, and defines the 
crime of treason, which can be committed only 
by those who owe allegiance. In the face of 
the whole purpose of the constitution, and of 
its positive and express provisions, they deny 
that it created a government. They delight to 
call our political system a compact, and assume 
that, if it be so, they may, of course, destroy it 
at pleasure: as if to violate compacts was an 
inalienable right. They do not rest upon tW ul- 
timate right of revolution, to throw off intoler- 
able oppression, but claim a legal right to re- 
sist all law, and overthrow the constitution it- 
self. And the question now is, whether our 
government can withstand this last most des- 
perate and atrocious assault, or whether it 
must fall, and bury us and the hopes of man- 
kind in its ruins. 

There are other recent enactments to which 
I would call your attention. The statute of 
July 16, 1862 (Acts 1862, c. 180; 12 Stat. 577), 
makes it a criminal offence if any member of 
congress, or any officer of the government of 
the United States shall receive, or agree to re- 
ceive, any valuable consideration for procuring 
or aiding to procure any contract, office or place 
from the United States, or any department or 
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officer thereof, or for giving such contract, 
office or place; also, if any person shall give, 
or offer, or agree to give, any valuable consid- 
eration for promising or aiding to procure any 
contract, office, or place as aforesaid. The 
same statute provides, that, if a member of 
congress shall receive, or agree to receive, any 
valuable consideration for his attention to, 
services, action or vote, on any question, mat- 
ter, or proceeding which may be then pending, 
or may, by law, or under the constitution, be 
brought before him in his official capacity, he 
shall be liable to indictment, and to be pun- 
ished by fine and imprisonment in the peniten- 
tiary. And any member of congress, or officer 
of the United States, who shall be convicted of 
any such offence, is moreover disqualified from 
holding any office under the United States. 

The statute of August 6, 1861 (Acts 1861, c. 
56; 12 Stat. 317), makes it a criminal offence 
to recruit soldiers or sailors to engage in armed 
hostilities against the United States, or to open 
a rendezvous for such enlistment. And every 
person who shall be so enlisted or engaged shall 
also be liable to fine and imprisonment. 

By a statute passed on the third day of the 
present month (Acts 1863, c. 75, § 24; 12 Stat. 
735) it is made a criminal offence to procure 
or entice, or attempt to procure and entice, a 
soldier in the service of the United States to 
desert; or to harbor, conceal, or give employ- 
ment to a deserter; or to carry him away, or 
to aid in carrying him away, knowing him to 
be such; or to purchase from any soldier his 
equipments, or clothing, or any part thereof. 
And if any commanding officer of any ship or 
vessel, or any conductor of any railroad, or any 
other public conveyance, shall carry away any 
such soldier as one of his crew or otherwise, 
knowing him to have deserted, or shall refuse 
to deliver him up to the orders of his command- 
ing officer, such person also is liable to be pun- 
ished by fine and imprisonment. 

The same statute provides, that if any person 
shall resist a legal draft of soldiers into the 
service of the United States, or shall counsel or 
aid resistance thereto,, or shall assault or ob- 
struct any officer in the performance of any 
service in relation to such draft, or shall coun- 
sel any person to assault or obstruct any such 
officer, or shall counsel any drafted men not to 
appear at the place of rendezvous, or wilfully 
dissuade drafted men from the performance of 
military duty as required by law, such person 
shall be liable to indictment. 

"We have seen it stated in such form as to ar- 
rest attention, that unauthorized individuals 
have entered into communication with members 
of parliament and foreign ministers and officers, 
in order to influence their conduct in contro- 
versies with the United States, or to defeat the 
measures of our government. It ought to be 
known that such -acts have long been prohib- 
ited by law. By a statute passed in the year 
1799, c. 1, it was enacted: "If any person, be- 
ing a citizen of the United States, whether he 
be actually resident, or abiding within the Unit- 
ed States, or in any foreign country, shall, with- 
out the permission or authority of the govern- 
ment of the United States, directly or indirectly, 
commence, or carry on, 'any verbal or written 
correspondence or intercourse with any foreign 
government, or any officer or agent thereof, 
with an intent to influence the measures or 
conduct of any foreign government, or of any 
officer or agent thereof, in relation to any dis- 
putes or controversies with the United States, 
or defeat the measures of the government of the 
United States; or if any person, being a citizen 
of. or resident within the United States, and 
not duly authorized, ' shall counsel, advise, aid 
or assist in any such correspondence, with in- 
tent, as aforesaid, he or they shall be deemed 
guilty of a high misdemeanor," and punished by 
fine and imprisonment! 1 Stat. 613. 
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CHARGE TO GRAND JURY— TREASON. 

[1 Story, 614.] 

Circuit Court, D. Rhode Island. June 15, 1842. 

Treason against the United States and against 

a State— Constitutional Definition ofTrea- 

son — Opposing Execution of. Laws. 

[1. To constitute treason against the United States by 
levying war, there must be a levying of war against 
the United States in their sovereign character, and 
not merely a levying of war exclusively against the 
sovereignty of a particular state.] 

[2. To constitute a levying of war, within the mean- 
ing of the constitutional definition, it is not sufficient 
that there should be an assembly of persons merely 
to meditate and consult about the means of levying war 
at some future time, or upon some future contingency, 
without any present force. This would be a mere 
conspiracy to levy war. To actually levy war, there 
must be an assembly of persons, met for a treasonable 
purpose, and some overt act done, or some attempt 
made by them, with force, to execute, or towards exe- 
cuting, that purpose. The assembly must be in a con- 
dition to use force, and must intend to use it, it 
necessary, to further, aid, or accomplish the treason- 
able design.] 

[3. If the assembly is arrayed in a military manner, 
if they are armed and marched in military form, for 
the express purpose of overawing and intimidating the 
public, and thus attempt to carry into effect the trea- 
sonable design, this will, of itself, amount to a levy 
of war, although no actual blow be struck or engage- 
ment take place.] 

[4. It is not necessary to a treasonable design that 
there should be a direct and positive intention en- 
tirely to subvert or overthrow the government. It is 
sufficient if there is an intention by force to prevent 
the execution of any one or more of the general and 
public laws of the government, or to resist the exer- 
cise of any legitimate authority of the government in 
its sovereign capacity.J 

[5. If there be an assembly of persons, with force, 
with an intent to prevent 'the collection of lawful 
taxes or duties levied by the government, or to de- 
stroy all customhouses, or to resist the administra- 
tion of justice in the courts of the United States, and 
the assemblage proceed to execute this purpose by 
force, this is treason against the United States.] 

[6. There may be treason against a state by levy- 
ing war which is aimed altogether against the sover- 
eignty of the state, as would be the case if the ob- 
ject of an assembly of persons, met with force, were 
to overturn the government or constitution of the 
state, or to prevent the due exercise of its sovereign 
powers, or to resist the execution of any one or more 
of its general laws, without any intention to inter- 
meddle with the relations of the state with the na- 
tional government, or to displace the national laws or 
sovereignty therein.] 

[7. Treason begun against a state may be mixed up 
or merged in treason against the United States. If the 
treasonable purpose be to overthrow the government 
of the state, and forcibly to withdraw it from the 
Union, and thereby to prevent the exercise of the 
national sovereignty within the limits of the state, 
this would be treason against the United States.] 

[8. If the troops of the United States should be 
called out by the president, upon the application of a 
state legislature or executive, to protect the state 
against domestic violence, and there should be an as- 
sembly of persons with force to resist and oppose the 
United States troops, this would be treason against 
the United States, although the primary intention of 
the insurgents may have been only to overthrow the 
state government or the state laws.] 

STORY, Circuit Justice, after some -prelim- 
inary observations upon the late alarming crisis 
of the public affairs in Rhode Island, and pay- 
ing a just tribute to the excellent institutions 
and past history of the state, proceeded to say 
to the grand jury: This is the first occasion, 
for many years, in which it has become neces- 
sary for me, in addressing the grand jury, to 
state the doctrines of law applicable to the 
crime of treason. Happily, there is at the 
present moment a pause in the public mind, 
which I trust may be the harbinger of a 
speedy return to a permanent course of peace, 
prosperity, and general confidence among the 
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■citizens of your state. It is impossible for 
me not to feel a deep sense of the dangers, 
through which you have so recently passed, 
■and of the painful duties, which might have 
devolved upon this court in certain contingen- 
•cies. which seemed at one moment about to be 
fearfully realized. It may not, therefore, be 
without some use, to call your attention to the 
law of treason, and to distinguish between the 
<:ases, where the crime is properly a crime 
against the United States, and the cases where 
it properly constitutes a crime exclusively 
against the state. Both may be, indeed (as 
will be presently shown), mixed up m the same 
transaction; or rather, the treason against the 
state may, under certain circumstances, be 
merged in the treason against the United 
States. Still, there is a broad and clear line 
■of distinction between them in many cases, 
which I will endeavour briefly to explain and 

illustrate. „..,«,.* i. j-< 

The constitution of the United States has de- 
clared that "treason against the United States 
-shall consist only in levying war against them, 
or in adhering to their enemies, giving them aia 
and comfort." [Article 3, § 3.] There 'must, 
then, to constitute the crime, bea levying of 
war against the United States in their sov- 
ereign character, and not merely a levying of 
war exclusively against the sovereignty of a 
particular state. What, in the sense p± the 
constitution, is to be deemed a .levying of 
war? I take it to be clear, that it is not suffi- 
cient, that there should be an assembly of 
persons, who are met merely to meditate and 
consult about the means of levying war at 
some future time, or upon some future contin- 
gencies, without any present force. That would 
amount to a conspiracy to levy war. But a 
•conspiracy to levy war, and an. actual levy of 
war are distinct offences. To constitute an 
actual levy of war, there must be an assembly 
■of persons, met for the treasonable purpose, 
and some overt act done, or some attempt made 
"bv them with force to execute, or towards exe- 
cuting, that purpose. There must be a present 
intention to proceed in the execution of the 
treasonable purpose by force. The assembly 
must now be in a condition to use force, and 
must intend to use it, if necessary, to further, 
or to aid, or to accomplish the treasonable de- 
sign. If the assembly is arrayed in a military 
manner,— if they are armed and march m a 
military form, for the express purpose of over- 
awing or intimidating the public,— and thus 
thev attempt to carry into effect the treason- 
able design,— that will, of itself, amount to a 
levy of war, although no actual blow has been 
struck, or engagement has taken place. This 
Is a clear case; but it is by no means the only 
case (for many others might be stated), in 
which there mav be an actual overt act of 
levving war. I wish to state this only as one 
case, uoon which no doubt whatsoever can be 
entertained. In respect tp the treasonable de- 
sign, it is not necessary, that it should be a di- 
rect and positive intention entirely to subvert 
or overthrow the government. t It will be 
equally treason, if the intention is by force to 
prevent the execution of any one or more gen- 
eral and public laws of- the government, or v to 
resist the exercise of any legitimate authority 
■of the government in its sovereign capacity. 
Thus, if there is an assembly of persons with 
force, with an intent to prevent the collection 
of the lawful taxes or duties, levied by the gov- 
ernment,— or to destroy all customhouses,-or 
to resist the administration of justice in the 
courts of the United States, and they proceed, 
to execute their purpose by force —there can 
be no doubt, that it would be treason agamst 
the United States. But it is not every act of 
treason by levying war, that is treason against 
the United States. It may be, and often is, 
aimed altogether against the sovereignty of 
u particular state. Thus, for example, if the 
object of an assembly of persons, met with 
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force, is to overturn the government or consti- 
tution of a state,— or to prevent the due exer- 
cise of its sovereign powers, or to resist the 
execution of any one or more of its general 
laws, but without any intention whatsoever to 
intermeddle with the relations of that state 
with the national government, or to displace 
the national laws or sovereignty therein, every 
overt act done with force towards the execu- 
tion of such a treasonable purpose is treason 
against the state, and against the state only. 
It is in no just sense a levying of war against 
the United States. But treason may be begun 
against a state, and may be mixed up or 
merged in treason against the United States. 
Thus, if the treasonable purpose be to over- 
throw the government of the state, and forci- 
bly to withdraw it from the Union, and there- 
by to prevent the exercise of the national sov- 
ereignty within the limits of the state, that 
would be treason against the United States. 
So, ff the troops of the United States should 
be called out by the president, in pursuance of 
the duty enjoined by the constitution, upon the 
application of the state legislature/or the state 
executive, when the legislature cannot be con- 
vened, to protect the state against domestic 
violence, and there should be an assembly of 
persons with force to resist and oppose the 
troops so called out by the president, that 
would be a levy of war , against the United 
States, although the primary intention df the 
insurgents may have been only the overthrow 
of the state government or the state laws. 
These cases sufficiently point out the distinc- 
tion, to which I have alluded, and it is not nec- 
essary, upon the present occasion, to go into 
more minute details. 
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CHARGE TO GRAND JURY— TREASON. 

[2 Wall. Jr. 134; 4 Am. Law J (N. S.) S3; 5 
Pa. Law J. R. 55; 9 West. Law J. 163.] 

Circuit Court, E. D. Pennsylvania. Sept 29, 
1851. 

Treason against the United States — "What 

Constitutes— Indictment— Proofs 

before Grand Jury. 

HL The expressions "levying war" and "adhering to 
their enemies, giving them aid and comfort," in the 
constitutional definition of treason, -were borrowed 
from the" ancient law of England, and are to be un- 
derstood in the sense which they bore in .England when 
the constitution was adopted.] 

[2. The expression "levying war" embraces not 
merely the act of formal or declared war, but any 
combination forcibly to prevent or oppose the execu- 
tion or enforcement of a provision of the constitu- 
tion or of a public statute, if accompanied or followed 
by an act of forcible opposition in pursuance of such 
combination.] 

[3. Direct proof of the combining may be found in 
declared purposes of the individual party before the 
actual outbreak, or it may be derived from proceed- 
ings of meetings in which he took part openly, or 
which he either prompted or made effective by his 
countenance or sanction, commending, counseling, or 
instigating forcible resistance to the law.] 

[4, Direct proof of the purpose, however, is not le- 
gally necessary; the concert of purpose may he de- 
duced from the concerted action itself, or It may he 
inferred from facts occurring at the time, or before or 
afterwards.] 

[5. To complete the crime of treason, there must be 
some act of violence as the result or consequence of 
the combining. But it is not necessary to prove that 
the person accused was a direct personal at-tor in the 
violence. If he was present, directing, aiding, abet- 
ting, counselling, or countenancing it, or if, though 
absent at the time of its actual perpetration, he yet 
directed the act, or devised or knowingly furnished the 
means for carrying it into effect, and Instigated oth- 
ers thereto, he is guilty of the crime. Successfully 
to Instigate treason is to commit it.] 

[6. The constitutional provision that "no person 
shall he convicted of treason, unless on the testimony 
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of two witnesses to the same overt act, or on con- 
fession in open court" (article 3, § 3), applies, it seems, 
only to the proofs on the trial, and not to a prelimi- 
nary hearing before a committing magistrate, or the 
proceedings before a grand Jury.] 

[7. Treason against the United States may be com- 
mitted by any one residing or sojourning within its 
territory and under the protection 'of its laws, whether 
he be a citizen or an alien.] 

On the ISth of September, 1850 [9 Stat. 462], 
congress, in order to give effect to a provision 
of the constitution, passed a law to enable the 
owners of fugitive slaves to recover them 
when found in the states to which they had 
fled. Slavery, the abolition of slavery, this 
law, or any law for the recovery of slaves, had 
been for some time prior to the passage of the 
act, the themes of passionate and fanatical de- 
bate by extreme factions in the Northern and 
Southern states. The country was convulsed 
by party rage, and that "unity of government 
which constitutes us one people," had itself be- 
come endangered. Not content with resisting 
the passage of the act, the northern part of the 
faction, immediately after its passage, set 
themselves to work through the pulpits, the 
press, through public harangues and secret en- 
.gines of every kind, to bring about resistance 
to the law, and to, destroy the power of ex- 
ecuting it through the force of public opposi- 
tion. In this circuit, everywhere, owing to the 
energy of this court, and of the commission- 
ers and officers appointed by it to execute the 
provisions of the act, the law was generally 
enforced with integrity. "As the Lord liveth, 
and as_my soul liveth,"— declared Mr. Justice 
Grier, just after its passage, and in the midst 
of an assemblage whose murmurs of violence 
were disturbing his administration of* justice, 
— "this court will administer this law in its 
full meaning and genuine spirit till the last 
hour that it remains on the statute book." 
In one of the interior counties, however, it 
was successfully resisted. Mr. Edward Gor- 
such, a citizen of Maryland, who had come to 
Christiana, in Lancaster county, Pennsylvania, 
to reclaim his slaves, was met by a body of 
armed men, assaulted, beaten and murdered. 
His son who was with him, was at the same 
time, beaten, robbed and stabbed, and his 
life endangered. An officer of the United 
States was driven back by menaces and vio- 
lence while proclaiming his character and ex- 
hibiting his warrant. The time and the man- 
ner of these outrages, their asserted object, 
the denunciations by which they were preceded 
and the concerted action of the persons, 
evinced, it was thought, a combined purpose 
forcibly to resist the statute. And it was 
stated that for some time before this, gather- 
ings of people had been held from time to 
time at West-Chester, a town near the place 
of the outbreak, at which denunciations of the 
law were made as unconstitutional and of no 
obligation against "the higher law of every 
man's conscience:" the judges of the United 
States who would enforce it denounced as 
Scroggses and Jefferieses, and exhortations made 
and pledges given to defy its execution to the 
last. The murder of Mr. Gorsuch, under such 
circumstances, caused a deep feeling through- 
out the whole country; and it being stated to 
the court that several bills of indictment for 
treason against the United States would be 
laid before the grand jury, that body was thus 
charged on the law of treason, by 

KANE, District Judge. Treason against the 
United States is defined by the constitution 
(article 3, § 3, cl. 1) to consist in "levying war 
against them, or in adhering to their enemies, 
giving them aid and comfort" This defini- 
tion is borrowed from the ancient law of Eng- 
land (St. 25 Edw. in., St. 5, c. 2), and its 
terms must be understood of course in the 
sense which they bore in that law, and which 
obtained here when the constitution was 



adopted. The expression "levying war," so re- 
garded, embraces not merely that act of formal 
or declared war, but any combination forcibly 
to prevent or oppose the execution or enforce- 
ment of a provision of the constitution or of a 
public statute, if accompanied or followed by 
an act of forcible opposition in pursuance of 
such combination. This in substance has been 
the interpretation given to these words by the 
English judges, and it has been uniformly and 
fully recognised and adopted in the courts of 
the United States. See Foster, Hale, and 
Hawkins, and the opinions of Iredell, Pater- 
son, Chase, Marshall, and Washington. JJ., of 
the supreme court, and of Paterson, G. J., ii; 
U. S. v. Mitchell [Case No. 15,7S8]; U. S. v. 
Pries [Id. 15,170]; U. S. v. Bollman [4 Cranch 
(8 U. S.) 75], and U. S. v. Burr [Id. 14,692a]. 
The definition, as you will observe, includes 
two particulars, both of them indispensable 
elements of the offence. There must have 
been a combination or conspiring together to 
oppose the law by force, and some actual force 
must have been exerted; or the crime of trea- 
son is not consummated. The highest, or at 
least the direct proof of the combining may 
be found in the declared purposes -of the indi- 
vidual party before" the actual outbreak; or it 
may be derived from the proceedings of meet- 
ing, in which he took part openly, or which 
he either prompted, or made effective by his 
countenance or sanction, — commending, coun- 
selling or instigating forcible resistance, to the 
law. I speak, of course, of a conspiring to re- 
sist a law, not the more limited purpose to vio- 
late it, or to prevent its application and en- 
forcement in a particular case, or against a 
particular individual. The combination must 
be directed against the law itself. But such 
a direct proof of this element of the offence is 
not legally necessary to establish its existence. 
The concert of purpose may be deduced from 
the concerted action itself, or it may be in- 
ferred from facts concurring at the time, or 
afterwards, as well as before. Beside this, 
there must be some act of violence, as the re- 
sult or consequence of the combining. But 
here again, it is not necessary to prove that 
the individual accused, was a direct, personal 
actor in the violence. If he was present, di- 
recting, aiding, abetting, counselling, or coun- 
tenancing it, he is in law guilty of the forcible 
act. Nor is even his personal presence indis- 
pensable. Though he be absent at the time 
of its actual perpetration, yet if he directed 
the act, devised or knowingly furnished the 
means, for carrying it into effect, instigating 
others to perform it, he shares their guilt. In 
treason there are no accessories. There" has 
been, I fear, an erroneous impression on this 
subject among a portion of our people. If it 
has been thought safe, to counsel and insti- 
gate others to acts of forcible oppugnation to 
the provisions of a statute,— to inflame the 
minds of the ignorant, by appeals to passion, 
and denunciations of the law as oppressive, 
unjust, revolting to the conscience, and not 
binding on the actions of men, — to represent 
the constitution of the land as a compact of 
iniquity, which it were meritorious to violate 
or subvert, — the mistake has been a grievous 
one; and they who have fallen into it may re- 
joice, if their appeals and their counsels have 
been hitherto without effect. The supremacy 
of the constitution, in all its provisions, is at 
the very basis of our existence as a nation. 
He, whose conscience, or whose theories of 
political or individual right forbid him to sup- 
port and maintain it in its integrity, may re- 
lieve himself from the duties of citizenship, 
by divesting himself of its rights. But while 
he remains within our borders, he is to re- 
member, that successfully to instigate trea- 
son, is to commit it. 

It is declared in the article of the constitu- 
tion which I have already cited, that "no per- 
son shall be convicted of treason, unless on 
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the testimony of two witnesses to the same 
overt act, or on confession in open court. 
This and the corresponding language in the 
act of congress of April 30, 1790 [1 Stat. 112], 
seems to refer to the proofs on the trial, and 
not to the preliminary hearing before the com- 
mitting magistrate, or the proceeding before 
the grand inquest. There can be no conviction 
until after arraignment on bill found. The 
previous action in the case is not a trial, and 
cannot convict, whatever be the evidence or 
the number of witnesses. I understand this to 
have been the opinion entertained by Chief 
Justice Marshall [Case No. 14,692a], and 
though it differs from that expressed by Judge 
Iredell, on the indictment of Fries [Id. 15,170], 
I feel authorized to recommend it to you, as 
within the terms of the constitution, and in- 
volving no injustice to the accused. m 

I have only to add, that treason against the 
United States may be committed by^ any one 
resident or sojourning within its territory and 
under the protection of its laws, whether he be 
a citizen or alien. 1 Hale, P. C. 59 60, 62; 1 
Hawk. P. C. c 2, § 5; W. Kel. 38.i 
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Case No. 18,377. 

CHARGE TO GRAND JURY — TREASON 
AND PIRACY. 

[2 Spr. 285.] 2 

Circuit Court, D. Massachusetts. Oct. 16, 1861. 

Treason and Treasonable Conspiracies— Piraot 

— Constitutional asi> International 

Law— Regulation of Commerce. 

[1. If war be actually levied, all those who perform 
any part, however minute, or however remote from 
the scene of action, and who are actually leagued in 
the general conspiracy, are to be regarded as traitors. 
Such part may be performed, not only by giving per- 
mission or other direct aid to the rebels, but also by- 
acts which* tend and are designed to defeat, obstruct, 
or weaken the arms of the United States.] 

[2. Offences committed -without the limits of the 
United States, upon the ocean, must be tried in the 
judicial district Into which the oifender is first 
brought, or into which he shall have been first ap- 
prehended.] 

[3. Pirates are sea robbers or highwaymen of the 
sea, and all civilized nations have a common interest, 
and are under a moral obligation, to arrest and sup- 
press them; and the constitution, in express terms, 
confers upon the United States the power to perform 
this duty, as one of the family of nations.] 

[4. If a number of persons associate together, and 
undertake to establish a new government, and as- 
sume the character of a nation, and, as such, to is- 
sue military commissions, any other nation may, ac- 
cording to its own view of policy or duty, either ut- 
terly refuse to recognize the existence of such govern- 
ment, and treat all, who, acting under it, commit 
aggressions upon the ocean, as mere pirates, or it may 
fully recognize such new government, or may adopt 
the intermediate course between these two extremes, 
and, to some extent, and for some purposes, recognize 
the existence of a new government, while in other 
respects, and for other purposes, it rejects its pre- 
tensions to be deemed a nation.] 

[5. The constitutional power to regulate commerce, 
and to pass all laws necessary to carry that power into 
effect, vests in congress the right, not merely to pre- 
serve and protect commerce, but to foster, strengthen, 
and extend it; and this authority is sufficient to sus- 
tain the validity of the legislation whereby congress 
has declared certain acts committed upon the high 
seas to be piracy, and punishable as such, even if 
those acts do not strictly constitute the crime of 
piracy as known to international law. Act 1790, c. 9, 
§§ 8, 9 a Stat 113); Act 1820, c. 113, § 3 (3 Stat 600); 
Act 1847, c. 51 (9 Stat 175).] 

*Tbls charge was delivered in the absence of GRIER, 
Circuit Justice. On a subsequent occasion, however, 
ne referred to it as containing a correct statement of 
:he decisions on the subject and he expressed his 
full concurrence in the doctrines and sentiments which 
it expressed. 

* [Reprinted by permission.] 



[6. It is an offence punishable by fine and impris- 
onment under the act of 1799 (1 Stat 618, c. 1), for a 
citizen of the United States, at a time when a part 
of the inhabitants of the United States are In rebellion 
against the government, to write letters to a member 
of the British parliament urging that body to ac- 
knowledge tie independence of the insurgents.] 

[7. Prior to the act of July 31, 1861 (12 Stat. 284), 
there was no law for punishing treasonable combina- 
tions or conspiracies which were not consummated by 
an overt act. The statute of that date, however, 
makes criminal not only combinations to overthrow 
the government, but conspiracies or mutual agree- 
ments, whether by few or many, whether public or 
private, forcibly to resist or even to delay the exe- 
cution of, any law.J 

SPRAGUE, District Judge (charging jury)- 
The two gfeat offences which now force them- 
selves upon the attention of courts and juries 
are treason and piracy. Upon both of these 
I have heretofore charged grand juries at some 
length. As those instructions can be laid be- 
fore you, I do not think it necessary to repeat 
them at length, and I shall now make but few 
remarks upon these subjects. 

The constitution declares that "treason 
against the United States,' shall consist only 
in levying war against them, or in adhering to 
their enemies, giving them aid and comfort." 
[Article 3, § 3.] This crime, like other offences, 
when .committed within the limits of the Unit- 
ed States, can be tried only in the state and 
district within which it is committed. Fla- 
grant war being now carried on in other parts 
of the country, it becomes an important inquiry 
how far persons here, within your jurisdiction, 
may incur the guilt, and be subject to the pen- 
alties, of treason by co-operating with distant 
rebels. The law in that respect is this: if 
war is actually levied, all those who perform 
any part, however minute, or however remote 
from the scene of action, and who are actual- 
ly leagued in the general conspiracy are to be 
considered as traitors. Such part may be 
performed, not only by giving information or 
other direct aid to the rebels, but also by acts 
which tend and are designed to defeat, ob- 
struct, or weaken our own arms. 

If any such offence should be presented for 
your investigation, I doubt not that you will 
without hesitation enforce this law, as just 
and reasonable; for a seeming friend in New 
York or Massachusetts may, by various means, 
do more injury to our country, and more effec- 
tually aid its enemies, than he could by ac- 
tually joining the rebel army; and while we 
are sending forth thousands of our friends and 
neighbors to the dangers of the field, to fight 
our battles and preserve our government, we 
cannot permit their dangers to be increased, 
and their lives to be sacrificed, by the practices 
of traitors at home, who are enjoying the pro- 
tection of our laws. Offences committed with- 
out the limits of the United States upon the 
ocean must be tried in the judicial district into- 
which the offender is first brought, or in which 
he shall be first apprehended. 

There are two distinct provisions of the con- 
stitution, by which congress is empowered to 
punish certain kinds of piracy. By the first 
article of the constitution, congress is author- 
ized "to define and punish piracies and felonies 
committed on the high seas, and offences 
against the law of nations." Pirates are gen- 
erally described as sea-robbers. They are 
deemed "hostes humani generis," enemies of 
mankind, warring against the human race. 
The ocean is the common highway of nations, 
over which every government has criminal ju- 
risdiction. Pirates are highwaymen of the 
sea, and all civilized nations have a common 
interest, and are under a moral obligation, to 
arrest and suppress them; and the constitu- 
tion, by the provision I have referred to, en- 
ables the United States to perform this duty, 
as one of the family of nations. Pirates are 
called and recognized as enemies. They carry 
on war, but it is not natural war; and they 
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are not entitled to the benefit of the usages of 
modern civilized international war. There be- 
fog no government with which a treaty can be 
made, or which can be recognized as responsible 
for the acts of individuals, the individuals 
themselves are held amenable to criminal jus- 
tice, and liable to be put to death for the sup- 
pression of their hostilities. If a number of 
persons, large or small, associate together, and 
undertake to establish a new government, and 
nssume the character of a nation, and as such 
to issue military commissions, any other na- 
tion may, according to its own view of Dolicy 
or duty, either utterly refu.se to recognize the 
existence of such assumed government, and 
treat all who, acting under it, commit aggres- 
sions upon the ocean, as mere pirates; or each 
nation may fully recognize such new govern- 
ment; or it may adopt any intermediate 'course 
between these two extremities, — to some ex- 
tent, and for some purposes, recognize the ex- 
istence of the new government, while in other 
respects, and for other purposes, it rejects its 
pretensions to be deemed a nation. Some of 
the nations of the earth, and particularly .Great 
Britain, have taken this intermediate course in 
relation to the self-styled "Southern Confeder- 
acy." As there has been much sensibility man- 
ifested upon this subject, it is desirable that 
it should be well understood. Great Britain 
has merely declared that she will not ignore the 
■existence of a Southern Confederacy, and treat 
those holding naval commissions under it as 
pirates; but that she recognizes the existence 
of civil war between the United States and the 
Southern Confederacy, and that she will take 
no part in such war. She in no degree inter- 
feres with the manner in which we shall treat 
•either our own citizens or foreigners who may 
be engaged in this conflict, even although such 
foreigners be British subjects. She leaves us 
to deal with them as traitors or pirates, -ac- 
cording to our own sense of justice and policy. 
Against this her position, we have nothing to 
urge under the law of nations or treaty stipu- 
lation. 

Believing ourselves to be fighting the battle 
of human liberty and free institutions, and 
having heretofore cherished strong sympathy 
for others, the attitude assumed by Great Brit- 
ain was not regarded as one merely of chill- 
ing indifference, but rather as an indication of 
unfriendly, if not hostile, feelings, exciting 
•emotions of surprise and resentment. All, 
however, must admit that we cannot of right 
^laim the assistance of any foreign govern- 
ment in the execution of our own laws or the 
suppression of rebellion. But we may justly 
claim that it shall not give aid to our enemies, 
or interfere with the manner in which we shall 
suppress a flagrant armed rebellion. It has 
been sometimes contended that some of the 
acts which are denominated piracy by congress 
are not such by the law of nations; and hence 
it has been inferred that such legislation is un- 
authorized. But it is to be observed that the con- 
stitution confers upon congress the power, not 
only to punish piracies under the law of nations, 
but also to define that offence. This approaches 
so near to a right to determine what shall con- 
stitute the offence, that it is not easy to sub- 
ject it to precise limitations. But I do not 
dwell upon this source of authority, because 
our attention at the present time is called only 
to aggressions upon oar own commerce; and 
that congress has ample power to repress these 
by penal legislation, there can be no doubt. 
The constitution, in express terms, gives au- 
thority to regulate commerce, and to pass all 
laws necessary to carry that power into effect; 
and this gives the right, not merely to preserve 
and protect commerce, but ever to foster, 
strengthen, and extend it. The criminal juris- 
prudence of the United States has extended 
to our commerce ever since the organization of 
our government, and this has been expressly 
sanctioned by the supreme court in U, S. w 



Coombs, 12 Pet- [37 U.S.] 72, and tacitly affirm- 
ed in a great number of criminal cases. The au- 
thority thus conferred upon congress has been 
exercised by a great variety of legislative enact- 
ments. By these acts, various offences are de- 
nominated and punished as piracy. By St. 
1790, c. 9, § 8 (1 -Stat. 113), "if any person or 
persons shall commit, upon the high seas, or in 
any river, haven, basin or bay, out of the juris- 
diction of any particular state, murder or rob- 
bery, or any other offence which, if committed 
within the body of a county, would by the laws 
of the United States be punishable with death; 
or if any captain or mariner of any ship or 
other vessel, shall * * * yield up such ship 
or vessel voluntarily to any pirate," he shall 
be deemed a pirate, and, on conviction, shall 
suffer death. By section 9: "If any citizen 
shall commit any piracy or robbery aforesaid, 
or any act of hostility against the United 
States, or any citizen thereof, upon the high 
sea, under color of any commission from any 
foreign prince, or state, or on pretence of au- 
thority from any person, such offender shall, 
notwithstanding the pretence of any such au- 
thority, be deemed, adjudged and taken to be 
a pirate, felon, and robber, and, on being there- 
of convicted, shall suffer death." Accessaries 
before the fact are also punishable with death. 

By St. 1820, c. 113, § 3 (3 Stat. G00), "If 
any person shall, upon the high seas, or in any 
open roadstead, or in any haven, basin, or bay, 
or in any river where the sea ebbs and flows, 
commit the crime of robbery, in or upon any 
ship or vessel, or upon any of the ship's com- 
pany of any ship or vessel, or lading thereof; 
* * * and if any person engaged in any pi- 
ratical eruise or enterprise, or being of the 
crew or ship's company of any piratical ship 
or vessel, shall land from such ship or vessel, 
and, on shore, shall commit robbery, such per- 
son shall be adjudged a pirate: and on convic- 
tion thereof * * * shall suffer death." Bv 
St. 1847, c. 51 (9 Stat. 175), "Any subject or 
citizen of any foreign state, who shall be found 
and taken on the sea, making war "upon the 
United States, or cruising against the vessels 
and property thereof, or of the citizens Of the 
same, contrary to the provisions of any treaty 
existing between the United States and the 
state of which such person is a citizen or sub- 
ject, when by such treaty such acts of such 
pesons are declared to be piracy, may be ar- 
raigned, tried, convicted, and punished * * * 
in the same manner as other persons charged 
with piracy." By St. 1846, c. 98, § 5 (9 Stat. 
73), the punishment for piratically running 
away with any vessel, or delivering her to any 
pirate, is fine and imprisonment. 

Whether any, or all, of the acts which by 
these statutes are denominated piracy, or pi- 
ratical, be deemed such by the law of nations, 
is clearly immaterial, so far as the protection 
of our own commerce is concerned; and con- 
gress, having unquestionably the power to 
make such acts criminal when committed 
against our own commerce, and to punish them 
with any degree of severity, may adopt any 
nomenclature they see fit. The offence de- 
scribed is to be prosecuted, and punished in 
the manner directed, whatever name may be 
affixed to it, or if no name be given it. Thus 
in the statute of 1790 r which declares that, if 
any person shall, upon the sea, commit murder 
or robbery, he shall be deemed a pirate or 
felon, and suffer death, an offence would have 
been completely described, and the punishment 
effectually denounced, if the words v shall be 
deemed a" pirate and felon" had been wholly 
omitted. "We have no occasion, therefore, to 
inquire, at least at the present time, whether 
the offences to which congress has seen fit to 
give the name of piracy or piratical, be deem- 
ed such by other nations or not. 
. There are other offences to which our atten- 
tion is called by the present condition of our 
country. A few months since, a member of 
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" the British parliament declared, in the most 
public manner, that he had received many let- 
ters from the Northern states of America, ur- 
ging parliament to acknowledge the independ- 
ence of the Southern Confederacy- Such an 
announcement ought to arrest the attention of 
grand juries; for, if any such communication, 
had been made by a citizen of the "United 
States, it is a high misdemeanor. St. 1799, c. 
1 (1 Stat. 613), was especially designed to pre- 
vent such unwarrantable interference with the 
diplomacy and purposes of our government. It 
declares: "That if any person, being a citi- 
zen of the United States, whether he be actu- 
ally resident, or abiding within the United 

' States, or in any foreign country, shall, with- 
out the permission or authority of the govern- 
ment of the United States, directly or indirect- 
ly, commence, or carry on, any verbal or writ- 
ten correspondence or intercourse with any for- 
eign government, or any officer or agent there- 
of, with an intent to influence the measures or 
conduct of any foreign government, or of any 
officer or agent thereof, in relation to any dis- 
putes or controversies with the United States, 
or defeat the measures of the government of 
the United States," he shall be liable to pun- 
ishment by fine not exceeding five thousand 
dollars, and imprisonment not less than six 
months nor exceeding three years. And the 
same penalties are incurred by any person who, 
being a "citizen of, or resident within the Unit- 
ed States, and not duly authorized, shall coun- 
sel, advise, aid or assist in any such correspond- 
ence, with intent as aforesaid." 

The last session of congress made two im- 
portant additions to our Criminal Code. The 
statute of the 31st July last (Acts 1861, c. 33; 
12 Stat. 284), declares: "That if two or more 
persons within any state or territory of the 
United States shall conspire together to over- 
throw, or to put down, or to destroy by force, 
the government of the United States, or to levy' 
war against the United States, or to oppose by 
force the authority of the government of the 
United States; or by force to prevent, hinder, 
or delay the execution of any law of the United 
States; or by force, to seize, take, or possess 
any property of the United States against the 
will or contrary to the authority of the United 
States; or by force, or intimidation, or threat 
to prevent any person from accepting or hold- 
ing any office, or trust, or place of confidence, 
under the United States; each and every per- 
son so offending shall be guilty^of a high crime, 
and upon conviction thereof * * * shall be 
punished by a fine not less than five hundred 
dollars and not more than five thousand dol- 
lars, or by imprisonment, with, or without hard 
labor, as the court shall determine, for a 
period not less than six months nor greater 
than six years, or by both such fine and im- 
prisonment." Levying war against the United 
States, and resisting or. obstructing the execu- 
tion of the laws of the United States, have, 
from the origin of the government, been crim- 
inal offences: but heretofore the criminal law 
has waited until treason or resistance has been 
consummated by an overt act. Conventions, 
associations, combinations, or conspiracies, 
however atrocious even for the' purpose of 
levying war and subverting the government, 
were not subject to criminal prosecutions; but 
now we have a statute of prevention which 
reaches one of the initiatory steps. Not only 
■combinations to overthrow the government,- but 
conspiracies of mutual agreements, whether by 
few or many, public or private, forcibly to re- 
sist or even to delay the execution of any law, 
are high crimes, subject to severe punishment. 
The statute of the 6th August last (Acts 
1861, c. 64; 12 Stat. 326) prescribes a new 
oath of allegiance, and fidelity to be taken by 
every officer, clerk, or employs in the several 
departments, or in any way connected there- 
with. It is in the following form: "I do sol- 
-emnly swear (or affirm, as the case may be) 



that I will support, protect, and defend the 
constitution and government of the United 
States against all enemies, whether domestic or 
foreign, and that I will bear true faith,- al- 
legiance, and loyalty to the same, any ordi- 
nance, resolution, or law of any state conven- 
tion or legislature to the contrary notwithstand- 
ing; and further, that I do this with a full 
determination, pledge, and purpose, without 
any mental reservation, or evasion whatsoever; 
and further, that I will well and faithfully per- 
form all the duties which may be required of 
me by law. So help me God." The violation 
of this oath is denounced and punished as wil- 
ful and corrupt perjury. "What shall be deem- 
ed a violation, is not defined, but the very 
general and comprehensive language is left to 
judicial interpretation. This oath is wisely 
framed for the purpose of upholding the para- 
mount authority of the national government, 
and recognizes allegiance to the United States 
as the highest political duty. It emphatically 
repels the deadly heresy of a paramount state 
allegiance. 

Official oaths have heretofore generally been 
left without penal sanctions, their observance 
being secured only by the conscience of the 
officer; but we are admonished by recent atro- 
cious examples, that the moral sense is no ade- 
quate security against the most appalling per- 
fidy in officers of every grade, and it is wise 
therefore to affix to such crimes the palpable 
temporal penalties of perjury. 

These two acts passed by the national legis- 
lature, at their recent session, to uphold tie 
constitution and the government, are highly im- 
portant. Looking at the powers and duties 
of congress by the light of the conflagration 
which has threatened to desolate our country, 
we see that such enactments ought to have ex- 
isted from the beginning. If they had, and 
had been faithfully executed for the last twen- 
ty years, the catastrophe in which we are now 
involved would probably have been prevented. 



Case No. 18,378. 

The. CITY of WASHINGTON. 

[Cited in Bartlett v. Spicer, 75 N. T. 530. 
Nowhere reported. Opinion not now accessi- 
ble.] 



CIVIL CASES, FEES AND COSTS IN CIV- 
IL CASES. See Case No. 18.2S4. 

CIVIL RIGHTS ACT, Charge to Grand Jury 
in relation to the CIVIL RIGHTS ACT. 
See Cases Nos. 1S,258, 18,259 and 18,260. 



Case No. 18,279. 

CLARKE et al. v. CLARKE et al. 

[2 Hayw. & H. 114.] i 

Circuit Court, District of Columbia. May 30, 
1853. 

Assignment to Attorneys of Interest in Claim 
— Lien of. 

1. Where 'a claim was presented and prose- 
cuted by attorneys in the name of a bankrupt 
who had purchased it at a sale made by his 
assignee, in bankruptcy, but which sale was sub- 
sequently declared void. An assignment in a 
power of attorney of so much of the fund as the 
attorneys were to receive as compensation for 
their services will be carried out. 

2. Such an assignment is a lien on the fund, 
and will be preferred to the judgment creditors 
of the bankrupt. 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton,, Esq.] 



CLARKE (Case No. 18,279) 

In equity, for an injunction and distribution 
of funds in the treasury in the defendant's 
name. The bill in substance states: That 
the claimant [Benjamin C. Clarke] was a judg- 
ment creditor of the defendant [Ferdinand 
N. Clarke]; that the defendant at the time 
the judgment was entered against him was 
wholly insolvent. That on the loth of April, 
1851, an award was made by the board of 
commissioners on claims against Mexico, in 
favor of said Ferdinand N. Clarke for §86,- 
786.24, and that it is the only assets of the 
said Ferdinand to which the creditors can 
have any recovery for the payment of their 
claims against Mm. That he left the city of 
New York and proceeded to New Hampshire, 
and filed his petition to be declared a bank- 
rupt; he was duly declared a bankrupt. That 
an assignee was appointed to dispose of the 
effects. That pursuant to the schedule filed 
he sold all Clarke's interest in the property, 
and the rights of property, for the sum of 
two dollars; Clarke himself bidding at the 
sale, but ordered the title to be made by the 
assignee to his (Clarke's) sister, who relin- 
quished to him by a formal deed on the next 
day. By virtue of this purchase, Clarke 
claims to be bona fide owner of all the prop- 
erty, and rights of property he had in or indi- 
cated in the schedule. That the assignee, 
John Palmer, is dead. That the complainant 
prays for a writ of injunction against the said 
Ferdinand not to receive the amount of the 
award, and that another assignee duly appoint- 
ed may come in and make himself party com- 
plainant. 

The defendant answered the bill, said not- 
withstanding the creditors had due notice of 
the proceedings in bankruptcy in this case, 
none of the creditors filed any proof of debt 
in the ease of the defendant, or any objec- 
tions to the proceedings, or to the doings of 
the said assignee until after the filing of this 
bill, insisting that if any loss has accrued to 
the complainant in consequence or on account 
of the management of bis assets in bank- 
ruptcy by said assignee, it bas been through 
the laches and negligence of said complainant, 
that he was the bona fide purchaser of said 
claim, and is entitled to the sole benefit of the 
award. That the complainant, if any claim 
existed at the time of the proceedings in bank- 
ruptcy had no claim upon the award, or any 
part thereof, as was intended to be protected 
and secored by the 8th section of the act en- 
titled "An act to carry into effect certain stipu- 
lations of the treaty between the United 
States and the republic of Mexico, of Febru- 
ary 2d, 1848" [9 Stat. 922]; and therefore is 
not entitled to relief, and that said complain- 
ant did not file the notice and bond required by 
said section within the time specified in said 
section. 

The allegation of fraud in the bill was put 
in issue by the answer. William H. G. Haek- 
ett was appointed assignee of the estate of the 
defendant Clarke, in the plaee of John Palmer, 
deceased, and was made party complainant in 
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this suit; and stated in his position that there 
was no evidence put into the possession of 
the original assignee to enable him to recover 
the claim, but that such information and evi- 
dences were fraudulently withheld by the said 
bankrupt; that because of the assignee's igno- 
rance of its value it could not be sold; and 
that no title to the said Mexican claim passed 
out of said assignee to any person whatever, 
or in any manner averted to or became the 
property of the bankrupt. 

The following auditor's report of the claim 
of F. T. Lally and James S. Thayer, with the 
accompanying decree, will explain the claim of 
said Lally and Thayer to a portion of the fund 
awarded. 

By the reference in the above cases the au- 
ditor is directed to ascertain and report: (1) 
Whether the commissions claimed by Lally 
and Thayer are due to them under the agree- 
ment set up? (2) Whether the agreement 
was bona fide made by them at the time it 
bears date? (3) Whether the fund in contro- 
versy was recoverable by them under said 
agreement? and, (4) To state the account, &c. 

The papers have been perused, and under 
the above reference the following report is re- 
spectfully submitted: 

By W. KIDEN, Auditor: 

"The petition of F. T. Lally and James S. 
Thayer states that Ferdinand N. Clarke, be- 
ing entitled to a claim against the Mexican 
government, executed on the 24th of Feb., 
1851, a power of attorney, constituting said 
Lally his attorney, to present and prosecute 
said claim before the board of commissioners 
on claims against Mexico. That said power 
of attorney contained, in consideration of his 
professional services rendered, and to be ren- 
dered, an assignment and transfer to said 
Lally of 20 per centum of such amount as 
might be awarded to said Clarke, and a power 
to said Lally to draw the same from the treas- 
ury department; that said Lally engaged the 
services of said Thayer to aid him in the prose- 
cution of said claim; that they prosecuted 
said claim, and obtained an award in favor of 
said 'Clarke for §86,786.24. The answer of 
the defendant, Clarke, to the petition, does not 
deny the allegations in the petition, but admits 
them. 

"I find, therefore, that Lally was employed 
to prosecute the claim; that 20 per cent of 
the amount was assigned to him for his serv- 
ices; that the agreement and assignment 
were bona fide made at the time they bear 
date; that §86,786.24 were recovered and 
awarded; and that the same were recovered 
by said LaBy, and the agents employed by 
him, under the said agreement and assign- 
ment as averred in said petition, and admit- 
ted by the said answer of said F. N. Clarke. 
I find the amount due to said F. T. Lally, un- 
der said agreement and assignment, and which 
he is entitled to have paid out of said sum 
awarded, to be §17,357.20. 

"Several bills and petitions have been filed 
claiming the fund. Wm. H. *£. Hackett 
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■claims it as assignee under F. N. Clarke's 
bankruptcy; Benjamin F. Clarke and W. C. 
Pickersgill as judgment creditors of said F. 
N. Clarke prior to his bankruptcy, and Stan- 
ton, Barclay and Boothe also as creditors of 
•said F. N. Clarke prior to bis bankruptcy. 
The claim was presented and prosecuted by 
■Bald Lally and Thayer, in the name of said F. 
N. Clarke alone, and the award was made in 
his name. All the parties now claiming the 
fund claim under or through him, and ought, 
and it is supposed, must take, if they estab- 
lish their claims, subject to the burthen cre- 
ated and imposed by Clarke, upon the fund in 
favor of his attorneys for their services in re- 
•covering it. 

"The court has established and carried out 
these agreements, where the power of attor- 
ney has contained an assignment of so much 
of the fund as the agent was to receive as 
•compensation for his services. As in Betsy 
Mcintosh's Case (McElrath v. Mcintosh [Case 
No. 8,781]), one-half, in Fuller v. Clarke's 
Adm'r (not reported) one-half, and in Bald- 
win v. Wylie [Id. 18,228], on an agreement 
-to be paid five per cent, out of the fund. 
Twenty per cent, is not an unusual commis- 
•sion on claims of this kind. The agreement, 
however, of Mr. Clarke is specific, and binds, 
it Is supposed, those who claim through him, 
in favor of the agents who obtained the claim. 
All the claimants and the defendant are rep- 
resented in this agreement to refer, viz.: Ben- 
jamin F. Clarke, Barclay and Haekett by Mr. 
-Carlisle; Stanton by Mr. Abert; Chester and 
Fleming, et al. by Mr. Hall; Boothe by Mr. 
Bradley. The defendant by Mr. Hays and 
Mr. Lawrence, and Pickersgill by Mr. Hall." 

* J. M. Carlisle, for complainants. 
John L. Hayes, for defendants. 

Before CRANOH, Chief Judge, and MOR- 
SELL and DUNLOP, Circuit Judges. 

THE COURT decided that the commission 

•of said Lally agreed to be paid by the said 

-Clarke out of this fund, and assigned to said 
Lally by said Clarke, is a lien upon the said 
fund, ratifying and confirming the auditor's 

report; decreeing that the sum of $17,357.20, 
with interest thereon, from the 21st day of 

-June, 1851, and that the injunctions granted 
In the causes be dissolved as to the said sum 

.and interest. 

The following is the decree of THE COURT 

-In the cause under consideration: 
This cause having been set for hearing by 

•consent of parties and by order of the .court, 
on bill, petitions and exhibits, and on answers 

.and exhibits, and on general replications and 
testimony on both sides, and having been fully 
argued by counsel. It is now this 30th day of 
May, 1853, by the court ordered, adjudged and 

•decreed that the fund in controversy in this 
fause, to wit: the sum of sixty-nine thousand 
four hundred and twenty-nine dollars and four 

•cents, which is remaining in the treasury of 
the United States, of the amount of the award 
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to Ferdinand N. Clarke, mentioned in the bill, 
petitions and answers, deducting therefrom 
the complainant's costs, here to be taxed by 
the clerk, be paid over to the complainant, 
William H. Y. Haekett, assignee in bank- 
ruptcy of said Ferdinand N. Clarke, for dis- 
tribution in the bankrupt court, where the 
proceedings in bankruptcy are pending, to wit: 
the district court of the United States, for 
the district of New Hampshire, under the or- 
ders of the said court, according to the respec- 
tive rights of the creditors of said bankrupt, to 
whom the said court may order the same to 
be distributed. 

On appeal, the court was sustained. See 17 
How. [5S U. S.] 315. 



Case No. 18,280. 

CLARKE v. CLARKE. 

[Nowhere reported. Opinion not now accessi- 
ble.] 



CLARKE (JOHNSTON v.). See Case No. 
18,303. 

CLARKE v. SECRETARY OF THE 
TREASURY. See Case No. 18,279. 

CORCORAN (JUDSON v.). See Case No. 18,- 
304. 



Case No. 18,381. 

CORPORATION OF GEORGETOWN v. 
UNITED STATES. 

[2 Hayw. & H. 302.] i 

Circuit Court, District of Columbia. Aug. 25, 
1858. 

Municipal Corporations — Repairing Roads Out- 
side of Corporate Limits— Indict- 
ment for Neglect. 

1. A municipal corporation has no authority 
to taTse upon itself the burden of repairing a 
road or turnpike, in which the public as well 
as the corporation are interested, when the 
same is outside the limits of said corporation. 

2. Where it is the duty of the levy court to 
keep in, repair all the roads in the county, out- 
side the corporate limits of Georgetown, an or- 
dinance passed by the corporation, stipulating 
that the corporation should repair a certain 
road leading to said corporation, does not make 
the corporation liable on an indictment for not 
repairing said road, neither would it be the case 
where the act of congress of 1826 [4 Stat. 
183] makes the corporation liable for one-half 
of the expense of keeping the county roads in 
repair. In other words the corporation has no 
authority for any purpose beyond its own lim- 
its. 

At law. Writ of error from the criminal 
court On an indictment for a nuisance in 
not repairing a highway, etc. 

P. Barton Key, U. S. Atty. for the District 
of Columbia, for the United States. 

J. M. Carlisle, special counsel with U. S. 
Dist. Atty. 

Robert Ould, for the corporation. 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.} 
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The object of this prosecution being to as- 
certain Judicially -whether the corporation of 
Georgetown is bound to keep, in repair the 
road mentioned in the indictment, and there 
being no dispute about the matter of fact, but 
only in matter of law, touching the obligation 
to repair and liability to this indictment, the 
case is submitted to the court under the stat- 
ute, subject to the opinion of the court as to 
the liability of the corporation, upon the fol- 
lowing facts agreed: 

On the 2nd of March, 1833, congress passed 
and approved an act to improve the naviga- 
tion, &e. 4 Stat. 646. The corporation passed 
the following ordinances of March 11, 1833; 
of 19 and 20 March, 1833; of May 11, 1S33; 
of 19 June, 1833, and of September 16, 1833. 
It is agreed that a majority of the voters of 
Georgetown did, at the election refexred to in 
the ordinance of Sept. 16, 1833, duly declare 
their preference for making such "free turn- 
pike road from some point of the upper part 
of the town," &c, but no application was 
made to congress in that behalf. And after- 
wards the said corporation passed the follow- 
ing ordinances, to wit: the ordinances ap- 
proved March 15,' 1834, June 7, 1834, October 
21, 1834, February 21, 1835, April 16 and 18, 

1835, May 16 and 23, 1835, and also the fol- 
lowing ordinances, to wit: the ordinances ap- 
proved November 9, 1835, December 22, 1835, 
April 23, 1836, June 15, 1836, and October 1, 

1836, and afterwards passed the following or- 
dinances, to wit: the ordinances approved De- 
cember 4, 183S, November 22, 1839, February 
12, 1840, and July 18, 1840. And it is agreed 
that the road mentioned in the indictment was 
contracted by the corporation under the con- 
tract approved by said ordinance of April 16, 
1835; and that the said road is the same road 
which is referred to in the said ordinances as 
the "Upper Route" of the free turnpike road 
aforesaid, and which enters the said town at 
Seventh street. 

It is agreed that the road mentioned in the 
indictment, and as aforesaid constructed by 
the corporation, has and is from the time of 
constructing the same, and hitherto a public 
highway, convenient for the interests of the 
upper or northern section of the town, and lies 
without the corporate limits of the said town, 
and wholly within the county of Washington, 
District of Columbia, extending from Seventh 
street in said town; and has been, from time 
to time, repaired and kept in repair by the cor- 
poration from the time the same was con- 
tracted until within two years last past, since 
when the corporation has not kept the same 
in repair or in a condition fit for a public high- 
way; but the same has been and is wholly un- 
fit for travel, and by reason of the decay and 
dilapidation of certain culverts, part thereof, 
and by reason of the condition of the roads 
generally, the same is a public nuisance, as be- 
ing impassable as a public highway, and as 
causing damage by overflow, &e, to the pri- 
vate property bordering thereon. It is agreed 
that if upon the whole case the court shall 



be of opinion that the corporation is bound 
to keep the said road in repair, and is indict- 
able for the nuisance created by the failure 
to do so, judgment shall be entered according- 
ly, or such form (either upon plea of guilty 
or otherwise) as may be deemed regular by the 
court; but if the court shall be of the con- 
trary opinion a nolle prosequi shall be enter- 
ed, the object of the prosecution being to de- 
termine judicially the right of the matter. 

OPINION OF THE COURT. The present 
ease grows out of an indictment in the crim- 
inal court against the corporation -of George- 
town for not keeping in repair a. road in the 
county of Washington, outside the limits of 
the corporation, which is described in the in- 
dictment as "a certain common public high- 
way leading from Seventh street, in the town 
of Georgetown, at the county aforesaid, to the 
stone house situate on the common and pub- 
lic highway leading to the Little Falls bridge, 
and known and designated as the 'Upper Road 
to the Little Falls Bridge.' " 

It is admitted on all hands that the duty 
of repairing a highway outside its territorial 
limits does not rest, at common law, upon any 
parish, corporation or county; and that to cre- 
ate a liability to repair an exterritorial high- 
way some special legal obligation must be 
shown. If, therefore, the corporation of 
Georgetown is liable under this indictment that 
liability must be sought in some legislation 
of congress or on some permanent obligation 
assumed by the corporation within the scope 
of the corporate powers which have been con- 
firmed by law upon the authorities of the- 
town. With the most limited powers, among 
the chief of which was the right of the com- 
missioners to hold semi-annual fairs in April 
and October. Georgetown within what were 
then the limits of Frederick county, was erect- 
ed into a town by the act of assembly of 1751, 
c. 25. Its streets, lanes and alleys were de- 
fined by the commissioners and by successive 
acts of assembly of 1783, c. 27, and 1784, c. 
45, the boundaries of the town were extended. 
The town was first incorporated by Act 1789, 
c. 23, then being in Montgomery county, and 
certain additional powers were granted to it 
Tjy Act 1797, e. 56, and 1799, e. 85. Congress 
extended the chartered powers by the act of 
1805, e. 32 [2 Stat 332], and by the 12Eh section 
conferred upon the corporation power to "open, 
extend and regulate streets within the limits 
of said town," and by further amendment of 
the charter, Act 1809, c. 30, § 4 [2 Stat. 537], 
that power is defined as follows: "The said cor- 
poration shall have power to lay out, open, ex- 
tend and regulate streets, lanes and alleys 
within the limits of the town under the fol- 
lowing regulations," &e., &e. And connected 
with these special powers our streets, &c., &c, 
within the limits of the town; congress con- 
ferred upon the levy court of Washington 
county, by the act of 1812, c. 117, § 2 [2 Stat 
771], "full powers to lay out, straighten and 
repair public roads within said county, ex- 
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cept "within the corporate limits of the cities 
of Washington and Georgetown." By the Sth 
section of this law the levy court was em- 
powered to lay an annual tax upon all the 
real and personal property within said coun- 
ty, (except the city of Washington,) for the 
purpose of defraying the annual charges, (ex- 
penses of repairing roads included.) After- 
wards by Act 1826, c. Ill [4 Stat. 183J, the 
power of the levy court to assess and collect 
taxes within Georgetown was abolished, but 
with regard to county expenses the corpora- 
tion was bound to contribute certain propor- 
tion amongst others, one-half the expense of 
opening and repairing roads in the county of 
Washington, west of Rock Creek and leading 
to Georgetown. From an inspection of these 
several statutes, it is manifest that the cor- 
poration of Georgetown has no general powers 
whatever on the subject of roads outside of 
the limits of the town to which all its func- 
tions and authority are by the statutes studi- 
ously limited, and that the whole power to 
open roads as well as the duty to repair is 
devolved by express terms upon the county, 
the corporation paying only to the treasury of 
the county, one-half the expenses incurred by 
the levy court for roads opened or repaired 
west of Rock creek. 

This being the relation of the corporation to 
the county in regards to its road system, the 
special act of congress, of March 2, 1833, c. 
66, and the several ordinances of the corpora- 
tion mentioned in the agreed statement which 
taken together are supposed to create the lia- 
bility to repair in the ease were enacted. In 
order to understand their full bearing it is 
deemed necessary to refer to some other spe- 
cial legislation of Maryland, by Act 1791, c. 81, 
incorporated the Georgetown Bridge Company, 
for the purpose of erecting a toll bridge at the 
Little Falls of the Potomac and subsequently 
by Act 1795, c. 44, on petition of that company 
authorizing them to construct a road from the 
bridge to Georgetown, which said road was 
declared" to be "a public highway forever, and 
kept in repair by said company." Afterwards 
upon the destruction of the bridge, Feb. 22nd, 
1811, congress authorized the company to make 
a new assessment upon its stockholders to re- 
build the bridge and to keep the same in re- 
pair together with the road leading thereto 
from Georgetown. The bridge and road then 
were constructed by the same company, own- 
ed by the same company, chargeable upon and 
to be kept in repair by the same company and 
made subservient to the uses of the public, to 
citizens of Georgetown and others going to 
and returning from that town. It was under 
this state of circumstances that congress, in 
pursuance of its general policy to make the 
roads and bridges leading to and through the 
District of Columbia, free to all, passed the 
act of 1833, c. 66, appropriating a sum of mon- 
ey to enable the corporation of Georgetown 
among other things "to make a free turnpike 
road to the District line on the Virginia side 
of the river, and to purchase of the present 
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proprietors and make forever free the bridge- 
over the Little Falls of the Potomac river, ,r 
coupling with its bounty the condition "that 
before the said sum be paid over to said cor- 
poration it shall pass an ordinance to make 
said road and bridge free, and to be kept in re- 
pair by said corporation forever." In conse- 
quence of the act of congress, the corporation 
passed an ordinance on the 11th of March, 
1833, accepting the condition imposed, and on 
the 20th of March, another ordinance in more 
explicit terms than the first, declaring "that 
the bridge across the Potomac river at the Lit- 
tle Falls and the road to the District line west 
of the river, be and the same are hereby de- 
clared to be free, and the corporation of 
Georgetown engages that the said bridge and 
road shall be kept in repair by the corporation 
forever." 

Looking to the preceding legislation of Mary- 
land and congress, it would seem that the or- 
dinances fulfilled the meaning of the law, and 
determined upon the then existing road and 
bridge as the road they were to turnpike and 
make free as far as the Virginia line, and in 
connection with the bridge keep in perpetual 
repair; and that having accepted that partic- 
ular road the power of the corporation con- 
ferred by the act of congress was to that ex- 
tent satisfied and exhausted. It is true, in- 
deed, that by an- intermediate ordinance of 
the 19th of March, 1833, the corporation seem- 
ed to contemplate an unrestricted power in 
itself to select any route for a turnpike road 
without any reference to the site of the old 
road of the bridge company, and by other or- 
dinances of May and June of that year they 
look to an alternative selection. 

Afterwards, in September of the same year r 
1833, they passed an ordinance, the title of 
which is: "An ordinance fixing and establish- 
ing the route of the free turnpike road from 
the town to the Chain bridge, and making pro- 
vision for the construction thereof, and for 
other purposes," and by that ordinance they 
adopted substantially the same road men- 
tioned in the ordinances of the 11th and 20th 
of March, to wit: the old road of the bridge 
company, with certain alterations which were 
particularly specified in the first section of the 
.ordinance. 

It is perhaps not necessary to examine over- 
critically, how far it was competent for them 
to modify the selection of a route previously 
designated and which in this ordinance is sub- 
stantially re-announced, for if the corporation 
had no power whatever over the subject, so 
as to make needful, perhaps indispensable, va- 
riations in the course of the route so as to 
make it fit for turnpiking, there could be no 
shadow for the operation of the further power 
over the matter necessary to impose the ob- 
ligation which must exist to sustain the pres- 
ent indictment. 

Conceding then, for the purpose of this 
case, the power to vary the location of the line 
where the reasonable convenience or economy 
of constructing the turnpike required the mod* 
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ification, it remains that the ordinance of Sep- 
tember the 16th, in connection with those of 
March 11th and 20th, amounted to a final 
adoption of a route for a turnpike, coupled 
with an obligation under the sanction of the 
act of congress for perpetual repair of the 
road designated in the ordinance as "the pres- 
ent road or canal route." It also made pro- 
vision for constructing the road and appropri- 
ating a portion of the funds derived from con- 
gress to carry out that object 

Having done thus much the corporate au- 
thorities went further. In the same ordinance 
of the 16th September, 1833, by the 7th sec- 
tion, they proposed to apply to congress for 
authority to appropriate $35,000 of the monies 
derived under the act of March preceding, 
either to the purchase of the turnpike from 
Georgetown to Koekville or making a free 
turnpike road from some point of the upper 
part of the town to intersect the road desig- 
nated in the ordinance, as a majority of the 
voters might prefer, their preference to be as- 
certained at the next March election. The 
voters did declare a preference for the road 
described in the indictment. 

No act of congress was, however, passed, 
and the corporation in October, 1834, passed 
an ordinance entitled, "A supplement to the 
ordinance of September 16th," providing for 
an additional inlet into the town and for the 
construction thereof; in which they declared 
"that the upper section of the town are fairly 
entitled to an equal participation in the ad- 
vantages resxUting from the expenditure of 
funds for the benefit of all its citizens, which 
could only be extended to those sections by 
means of a part of said road leading into said 
sections, and as the public convenience re- 
quired it," they therefore authorized certain 
commissioners to lay out and construct the 
same, and declared that when located it should 
be forever taken as part of the free turnpike 
road provided for in the act of 2nd of March, 
1833. This road, being the same described in 
the indictment, was located and the contract 
for its construction ratified contemporaneous- 
ly with the contract for the road provided in 
ordinance of 16th September, 1833, and by 
the ordinance of October certain portions of 
the funds derived from congress were appro-* 
priated to this upper route, and by an ordi- 
nance of April 23, 1836, a fund of $15,000 was 
set apart and pledged as a perpetual fund for 
the repair of both roads. The two roads have 
thenceforth continually been kept in repair by 
the corporation of Georgetown until some 
short period before the filing of this indict- 
ment. 

In constructing this new road, nearly or 
quite one-half the length of the original road, 
did the authorities of Georgetown bring them- 
selves within the powers conferred by the act 
of congress, by connecting it with the origi- 
nal road, and at the same time declaring it 
to be a part thereof? Could a form of words 
adopted in a corporation ordinance make that 



a part of a road, which was to all Intents a 
separate road, connecting with it? 

It was not essential to the other which was 
capable of use without it, and although doubt- 
less of great value and utility to a portion of 
the citizens of the town it could not in legal 
comprehension be a part of that which was 
an entirety without its being constructed, and 
had substantial existence many years before 
it was located; neither could the appropria- 
tion to the purpose of a portion of the funds 
derived from the bounty of congress by the 
individuals who happened at the time to fill 
the corporate offices, raise a perpetual obliga- 
tion upon the corporation to redeem a pledge 
with which its officers had accompanied an 
expenditure of those funds. For the protec- 
tion of the rights and property of the inhabit- 
ants who constitute the citizens of any munic- 
ipality the law has wisely provided that they 
shall be bound by no act of their agents which 
is not within the scope of the delegated pow- 
ers of those agents, and however the pledge 
of public faith may be attempted, it will not 
avail unless warranted by a legal delegation of 
authority. The public convenience and mani- 
fest advantage to a portion of the citizens of 
Georgetown which the ordinances recite as 
these inducements are alike insufficient to sup- 
port a legal obligation upon the corporation to 
repair this road. 

In one of the cases referred to in the argu- 
ment of this ease: Rex v. Inhabitants of St. 
Giles, 5 Maule & S. 266, 267; Holroyd, Jus- 
tice, gives the very reason which fits the pres- 
ent enquiry, "It has been said that it might 
have been for the convenience of the parish 
of St. Mary, that this land was dedicated to 
the public for the purpose of a highway, and 
that in consideration of this boon the parish 
might have taken on themselves the burden of 
its reparation, but I think upon reflection that 
this could not be a legal consideration binding 
on the successors, because a burden might 
thereby be imposed on them beyond the 
benefit which they were to receive, for they 
would have to repair the highway* not only 
for their own use, but also for the public." 
And as in this ease, although the convenience 
of the people of Georgetown may be promoted 
by the road in question; and in view of that 
and to equalize the advantages springing out 
of the liberality of congress, the then induce- 
ments of the corporate officers honestly stipu- 
lated that through all time the corporation 
should repair the road; in so doing they tran- 
scended their authority and attempted to im- 
pose a burden beyond the benefit which the 
law contemplated that the citizens received in 
stipulating for them to repair a highway in 
which the whole public as well as the citizens 
of Georgetown are interested. If the road in 
question be a public highway, as is assumed 
in the indictment and the agreed statement, 
then the corporation not being liable under the 
above mentioned ordinances, the burden of 
repair will fall upon the county. In that 
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event Georgetown is n'ot entirely exempted 
but according to the equitable apportionment 
determined by the act of 1826, one-balf of the 
expense must be contributed by the corpora- 
tion to the levy court, which body by the pol- 
icy of the law is primarily charged with the 
duty of repairing public roads within the coun- 
ty of "Washington. 

. If this view of law be correct, it is needless 
to inquire whether, as was strenuously denied 
by the counsel for the corporation, an obliga- 
tion to repair a highway may be incurred by 
contract for a pecuniary consideration, which 
will render the party so contracting liable to 
indictment for not repairing. No such con- 
tract could be made by the corporation of 
Georgetown under the powers conferred by 
its present charter. Neither is it neccessary 
to consider any question growing out of the 
form of the indictment For the reason above 
given, it is the opinion of the court that the 
indictment cannot be sustained upon the ease 
agreed, and the judgment of the criminal 
court must therefore be traversed and judg- 
ment of not guilty entered for the traverser. 



COSTS. 
See Case No. 18,282. 



Case Wo. 18,382. 

COSTS AND FEES. 

[1 N. B. R. 24; i Bankr. Reg. Supp. 6; 6 Int. 
Rev. Rec. 53.] 

District Court, D. Wisconsin. 

Bankrcptct — Costs, Fees, and Disbursements. 

Semble, 1. That a regular taxation by the clerk 
should be made of all the fees and disbursements in 
each bankrupt case. 

2. The sum of $50, deposited with the clerk, is not 
a fund in court for general distribution among cred- 
itors, but is to be disbursed under the supervision of 
the court. 

3. The sum, or such portion of it as may be neces- 
sary, may be appropriated to the register in the first 
place. 

4. Where a bankrupt Is relieved by order of the 
court from further payment of fees, the $50 deposit 
will be distributed pro rata to the register, clerk, and 
marshal. 

5. Printers* fees are chargeable according to the 
United States fee bill. 

MILLER, District Judge. The subject of 
costs and fees for services, under the act to 
establish a uniform system of bankruptcy 
throughout the United States, approved March 
2, 1867, being brought up almost daily, I have 
prepared the following for the consideration of 
persons interested: Section 47 of the act re- 
lates exclusively to the subject of costs and 
fees. The section is so unskilfully drawn as 
to cause uncertainty in its construction. In the 
first place it provides: "That in each case 
there shall be allowed and paid, in addition to 
the fees of the clerk of the court, as now es- 
tablished by law, or as may be established by 
general order, under the provisions of this act, 
the following fees, which shall be applied to the 
payment for the services of the registers." 
The fees of the clerk of the court are here al- 
lowed as now established by law, — that is, by 
the general fee bill for # similar services, or as 

1 [Reprinted from 1 N. B. R. 24, by permission.] 
30 Fed.Cas.— 67 



(Case No. 18,282) COSTS 

may be established by general order, under the 
provisions of this act. Then follows a specifi- 
cation of fees, "which shall be applied to the 
payment for the services of the registers. 
Following the specification of the register's 
fees is the provision, "Such fees (that is, the 
register's fees) shall have priority of payment 
over all other claims out of the estate, and 
before a warrant issues, the petitioner shall 
deposit with the senior register of the court, 
or with the clerk (by rule 30 of the General Or- 
ders in Bankruptcy, with the clerk), to be de- 
livered to the register, $50 as security for the 
payment thereof. And if there are not suffi- 
cient assets for the payment of the feeSj the 
person upon whose petition the warrant is is- 
sued shall pay the same, and the court may 
issue an execution against him to. compel the 
payment to the register." It is here provided 
that the register's fees shall have priority of 
pavment out of the estate. Then §50 shall be 
deposited with the clerk of the court, to be de- 
livered to the register as security for the pay- 
ment of his fees, and the petitioner is render- 
ed liable to an execution on the part of the reg- 
ister in case of deficiency of assets for the 
payment of his fees. It is apparent that the 
compensation of the register is abundantly se- 
cured. The clerk and marshal do not appear to 
be so well provided for. The 47th section fur- 
ther provides that, "before any dividend is or- 
dered, the assignee shall pay out of the es- 
tate to the messenger (that is, the marshal) the 
following fees, and no more," as there specified. 
And "for cause shown, and upon hearing there- 
on, such further allowance may be made as 
the court in its discretion may determine." I 
presume this is in reference to the marshal's 
fees alone. The section concludes with this 
provision: "The enumeration of the foregoing 
fees (that is, all the fees enumerated) shall not 
prevent the judges (of the supreme court), who 
shall frame general rules and orders in accord- 
ance with the provisions of section 10 from pre- 
scribing a tariff of fees for all other services 
of the officers of courts of bankruptcy, or from 
reducing the fees prescribed in this section in 
classes of cases to be named in the rules and 
orders." The act classes registers with clerks 
and marshals as officers of the courts. In pur- 
suance of said last provision of the section, the 
judges ordered, by rule 30, that additional fees 
should be allowed clerics and registers for 
services not enumerated in the act. And by 
rule 29 it is ordered that "the fees of the reg- 
ister, marshal, and clerk shall be paid or secured 
in all cases before they shall be compelled to 
perform the duties required of them by the par- 
ties requiring such service." The fees of the 
register, as before seen, are to be secured by a 
deposit of §50 with the clerk; but there being 
no security provided for in the law for the 
payment of the fees of clerks and marshals, 
no doubt, induced the judges to adopt rule 29. 
It is claimed that registers are entitled to be 
paid in advance the §50 directed to be deposited 
with the clerk in each case. The act does not 
direct the manner or the time of disbursing the 
$50, but expressly directs the deposit to be 
made for the security of the register's compen- 
sation. In a great majority of cases register's 
fees cannot approximate the sum of §50. 
Where there is no estate for distribution, there 
will be but few, if any, debts proven, and no 
meeting of creditors to appoint assignees, and 
no examination of the bankrupt. The appoint- 
ment of an assignee and subsequent proceedings 
will be mere matters of form. The legislature 
did not contemplate that registers should be 
paid .in advance the whole amount of §50, in 
cases where, by the fee bill, not half, or, proba- 
bly, not the quarter, of that sum could be earn- 
ed. Rule 12 orders that "every register shall 
keep an accurate account of his traveling and 
incidental expenses, and those of any clerk or 
other officer attending him in the performance 
of his duties, in any case or number of cases 
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■which may be referred to him, and shall make 
return of the same under oath, -with proper 
vouchers (where vouchers can be procured), on 
the first Tuesday in each month; and the mar- 
shal shall make his return under oath, of his 
actual and necessary expenses in the services 
of any warrants addressed to him, and for cus- 
tody of property, publication of notices, and oth- 
er services," &c. If the $50 were payable to 
the register, or any part of it, in advance of 
services performed, this rule would be unneces* 
sary, unless to enable him to have execution or 
an order for payment out of the estate, for ex- 
cess of fees over the $50. 

In pursuance of the concluding sentence of 
section 47, that the enumeration of the forego- 
ing fees shall not prevent the judges from re- 
ducing the .fees prescribed in this section in 
classes of cases to be named in their rules and 
orders, by rule 30 the following order is made: 
"In eases where the debtor has no means, and 
makes proof to the satisfaction ot the court 
that he is unable to pay the costs prescribed by 
the act and these orders, the judge, in his dis- 
cretion, may direct that the fees and costs 
therein shall not exceed the sum of (fifty dol- 
lars) required by the act to be deposited with 
the clerk." This rule is a reduction of fees, 
and contemplates a distribution of the sum de- 
posited with the clerk amongst the register, 
marshal, and clerk; otherwise, the marshal 
might be required to advance money to pay for 
advertisements, notices, and postage, and he 
and the clerk might be compelled to perform 
their official duties without compensation. I 
think the law and the orders contemplate a reg- 
ular taxation of all the fees and disbursements 
in each case by the clerk, under the direction 
and control of the court or judge. The sum 
deposited with the clerk as security for regis- 
ter's fees, or such portion as may be necessary, 
will, in ordinary cases, be appropriated, upon 
such taxation, to the register, in the first place. 
In cases where a bankrupt is relieved by order 
of the court from making further payment of 
fees, the $50 will be distributed pro rata to 
the register, marshal, and clerk. In ordinary 
cases any surplus of the $50 will be ordered re- 
turned to the party, as applicable to any unpaid 
fees of marshal or clerk. The sum of $50 is 
not a sum in court, but is deposited with the 
clerk, an officer of the court, where it will re- 
main until disbursed under the supervision of 
the court. This is not a fund in court for gen- 
eral distribution amongst creditors. By rule 
29 "the court may order the whole or such por- 
tions of the fees and costs to be paid out of 
the fund in Court in such cases as shall seem 
just. Upon a taxation of the costs and fees, 
after a final discharge or decree in any case, 
the court may order the whole or a portion 
thereof advanced by the party to be paid or 
refunded out of the fund made of the estate, 
which is required to be paid into court and 
deposited in a bank according to the rules." 
Printers' fees are chargeable according to the 
United States fee bill. 



Case iNo. 18,383. 

COSTS, FEES AND COMPENSATION - IN 

PRIZE CASES.* 

[Blatchf. Pr. Cas. 206.] 

District Court, S. D. New York. Aug., 1862. 

BETTS, District Judge. Bills of costs are 
laid before me for taxation in behalf of the 
district attorney, the marshal, the prize com- 
missioners, and the counsel for captors, made 
up in prize suits which have been adjudicated 
in the court. 

The following principles of allowance will be 
applied in the_ taxation of costs in prize cases: 

l£Reported by Samuel Blatcbford Esq.] 



1. No specific tariff' off ees having been ap- 
pointed to the suits by statute, the costs fixed 
by the statute for similar services in admiralty 
will be allowed in this court, except as other- 
wise directed i>y acts posterior to the fee bill 
of February 26, 1S33. 

2. The compensation directed to be made bv 
the act of March 25, 1862, to the officers there- 
in named, will be computed and adjusted as 
nearly as may be conformably to allowances 
by the laws of the United States to employes . 
for like services under the government, or in 
accordance with established mles and usages 
of the courts in regard to their cheers render- 
ing like services. In cases of doubt or difficul- 
ty, evidence may be taken on the question of 
quantum meruit. 

3. The gross costs taxed to any of the offi- 
cers of the court for .services in prize suits will 
be, _ in collection or payment, subject to all 
limitations as to amounts or periods of pay- 
ment, under the acts of congress in force at tho 
time of such taxation. 

4. The method of ascertaining the oompensa- 
tion^of any of the officers of court for their 
services in prize suits, by a percentage on the 
value of the property coming officially into their 
possession or under their charge, will not be 
adopted by the court without express authority 
of law, or the assent thereto, in writing, bv the 
parties whose interests are to be affected there- 
by. 
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COSTS IN CIVIL CASES. 

[1 Blatchf. 652.] i 

Circuit Court, S. D. New York. May, 1852. 

Costs in Civil Cases. 

# 1. The right of the prevailing party to recover .costs 
is recognized in the judiciary act of 1789, and in 
numerous acts of congress passed since down to the 
present day. 

2. All of them assume that the costs -which have 
been taxed and usually allowed by the practice of the 
courts are to be recovered. 

3. The usage and practice of the circuit courts of 
the United States in taxing costs have uniformly been 
to apply the general rule prescribed in the act of Sep- 
tember 29, 1789 (1 Stat. 93, g 2), which act is not now 
in force, namely, to fix the rate according to the fee 
bill of the state, altering the rate from time to time 
by rule of court, to correspond with it as altered by 
state legislation. 

4. This has been the usage for fifty years in the cir- 
cuit courts in the Second circuit. 

5. Taxing officers in the circuit courts in Nev/ York 
must look to the fee bill of the state of New York, 
as found in chapter 386 of the Laws of 1840, as 
amended by chapter 273 of the Laws of 1844 (2 Rev. 
St. N, Y., 3d Ed., pp. 722-725). as the rule to guide 
them in the taxation of costs in the circuit court in 
cases at common law, and to the equity fee bill (2 
Rev. St N. Y. pp. 629, 630) in cases in chancery. 

6. If there are any items of service not provided for 
In those bills, the practice is to refer to some previous 
fee bill, in which an allowance is found for a service 
corresponding with the one in this court. 

[Cited in The Advance, 60 Fed. 423.] 

7. The act of the legislature of New York, abolish- 
ing all costs and fees to attorneys and counsel (Laws 
N. Y. 1849, c. 438, § 303), does not affect the question 
of costs in the federal courts. 

8. But the Tate of those costs is limited to that 
prescribed by the tee bills of the state, as they existed 
at the time of such abolition. 

9. The thirty-fourth section of the judiciary act of 
17S9 (1 Stat. 92) has no application to the proceedings 
or practice of the courts, but relates to the rules of 
decision as to the rights of persons and of property, 
in the trial of civil causes at common law. 

10. Semble, that congress has no power to abrogate 
the distinction between actions at law and suits in 
equity, which is' recognized by article 3, § 2, of the 
constitution. . 

1 [Reported by Samuel Blatchford, Esq., and here 
reprinted by permission.] 
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The question of the proper rate of costs to he 
allowed and taxed for the services of attor- 
neys, solicitors, and counsel, in civil suits, at law 
or in equity, in the circuit courts of the United 
States, having been submitted to Mr. Justice 
NELSON, in May, 1852, he delivered the fol- 
lowing opinion: 

NELSON, Circuit Justice. The act of Sep- 
tember 29, 1789 (1 Stat. 93, § 2), provided that 
the rates of fees in the circuit and district 
courts of the United States, in suits at common 
law, should be the same as were allowed in the 
supreme court of the state, and the rates of 
fees in equity cases should be according to 
those allowed in the chancery court of the state. 
This act was to continue only until the end of 
the nest session of congress. 

The act of May 26, 1790 (1 Stat. 123), con- 
tinued the act of 1789 until the end of the suc- 
ceeding session, and no longer. It was again 
continued by the act of February 18, 1791 (1 
Stat. 191), until the end of the nest session. 
This last act was repealed by the eighth sec- 
tion of the act of May 8, 1792 (1 Stat. 278). 

The act of March 1, 1793 (1 Stat. 333, § 4), 
provided that there should be allowed and taxed 
in the circuit courts of the United States, in 
favor of the parties obtaining judgments there- 
in, such compensation for their travel and at- 
tendance, and for attorneys' and counsellors' fees, 
"as are allowed in the supreme or superior 
courts of the respective states." The duration 
of this act also -was limited to the end of the 
next session of congress. It was continued an- 
other year by the act of February 25, 1795 
(1 Stat. 419), and was again continued by the 
act of March 31, 1796 (1 Stat. 451), for the 
term of two years, and from thence to the end 
of the nest session of congress thereafter. It 
then expired. 

Since this last act I have not been able to 
find any one prescribing the rate of fees to at- 
torneys and counsel in the circuit courts of the 
United States. The right of the prevailing par- 
ty to recover costs is, however, recognized and 
admitted in the judiciary act of 1789, and in 
numerous acts of congress that have been pass- 
ed from time to time since that period down 
to the present day. All of them assume that 
the costs which have been taxed and usually 
allowed by the practice of the courts are to be 
recovered. A collection of these acts will be 
found in Mr. Law's recent work, which con- 
tains much useful information in a succinct 
form, entitled "The Jurisdiction and Powers 
of the United States Courts." etc., at page 
255, and by Mr. Justice Woodbury, in Hatha- 
way v. Roach [Case No. 6,213] ; and the usage 
and practice of the circuit courts in taxing 
costs hare uniformly been to apply the general 
rule prescribed i*i the act of September 29, 1789, 
namely, to fix the. rate according to the fee bill 
of the state. This has also been done from 
time to time by the rules of the circuit courts, 
as the rates of fees were altered by state legis- 
lation so as to conform to the existing regula- 
tions. This usage has prevailed for the last 
fifty years in the circuit courts of the United 
States in the Second circuit, and, as I under- 
stand, in the other circuits also, where a fee 
bill exists in the state courts. See ease above 
cited. 

The last rule on the subject in the circuit 
court for the Southern district of New York 
was adopted June 28, 1845. That rule applies 
to cases at common law and in equity, between 
parties, the same principle as it respects the 
fees of attorneys, solicitors, and counsel, that 
had been applied to the attorney of the United 
States by the acts of 1841 and 1842— Act March 
3, 1841 (5 Stat. 427); Act May 18, 1842 (5 
Stat. 484)— in respect to the rate of fees allow- 
ed to him; and which is the same rate that Is 
allowed to attorneys, solicitors, and counsel, in 
the highest courts of law or equity of original 
jurisdiction of the state, according to the na- 



ture of the proceedings for like services ren- 
dered therein. And where, according to the 
course of practice in the circuit court, a service 
is rendered for which no fees are appointed 
specifically by act of congress, or by the state 
law, the same rate of compensation is taxable 
as is allowed therefor by the usage or adjudi- 
cation of the circuit court or of the supreme' 
court of the United States. The above is the 
substance of the rate of fees as prescribed in 
the acts of congress of 1841 and 1842, before 
named. See, also, - District Attorneys' Fees 
[Case No. 18,290]. v 

The taxing ofiicers, therefore, must look to 
the fee bill of the state of New York, as found 
in chapter 3S6 of the Laws of 1840, as amend- 
ed by chapter 273 of the Laws of 1844 (see this 
fee bill in 2 Rev. St. N. Y., 3d Ed., pp. 722- 
725), as the rule to guide them in the taxation 
of costs in the circuit in cases at common law,, 
and to the equity fee bill (2 Rev. St. N. Y. pp. 
629, 630) in cases in chancery. 

As the pleadings and practice in the circuit 
court of the United States conform substan- 
tially to the pleadings and practice in the su- 
preme court of the state, as they existed at the 
time those state fee bills were established, 
there can be but few items of service that are 
not provided for in those bills. If there hap- 
pen to be any, the practice has been to refer to 
some previous fee bill, in which- an allowance 
is found for a service corresponding with the 
one in this court. But such instances are com- 
paratively few, and the state fee bills which 
have been referred to will, therefore, furnish, In 
most cases, a fixed guide for the taxing officer. 

Since the fee bills, as found in the third edi- 
tion of the Revised Statutes, were enacted, the 
legislature of the state have abolished all costs 
and* fees to attorneys and counsel, leaving the 
measure of compensation to an agreement be- 
tween them and their client. Laws N. Y. 1849, 
e. 438, § 303; Blatchford's JEd. St. N. Y. 265. 
This, however, does not affect the question of 
costs in the federal courts. The right to costs, 
as recognized and admitted by the several acts 
of congress to which I have referred, still re- 
mains, but the rate of the fees is necessarily 
limited to that prescribed by the fee bills of 
the state, as they existed at the time of the abo- 
lition of all costs to attorneys and counsel. 

The right of the prevailing party to recover 
costs generally in all cases, at law and in eq- 
uity, is given by acts of congress, either express- 
ly or by necessary implication; and, for some- 
ten years, the rates of fees were prescribed by 
a statute adopting the state fee bill. But, by 
some oversight, this act was allowed to expire: 
since which time the principle of the statute 
has been recognized and applied by the usage 
and practice of the courts, by allowing the 
rates of fees for like services in the supremo 
courts and courts of equity of the states, as 
the case may be. This seems to have been nec- 
essary, in order to carry out practically the 
right given to the prevailing party to recover 
costs. The rate of fees allowed to attorneys, 
solicitors, and counsel, in cases at law and'in 
equity in the courts of the United States, has 
stood on this footing for more than fifty years. 
I take the rule, therefore, as to their* com- 
pensation, as I found it on coming into this 
court, and shall administer it accordingly. I 
do not think the thirty-fourth section of the 
judiciary act of 1789 (1 Stat 92) can be invoked 
in aid of the view that the question of costs in 
the federal courts is affected by the statute of 
New York abolishing all costs, as that sec- 
tion has no application to the proceedings or 
practice of the courts, but relates to the rules 
of decision as to the rights of persons and of 
property in the trial of civil causes at common 
law. 

The legislature of New York have also abol- 
ished the distinction between actions at law and 
suits in equity, as well as the forms of all 
such actions and suits, and blended them into 
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one. Laws N. Y. 1849, c. 438, § 69; Blatch- 
ford's Ed. St. N. T. 222. This distinction is 
recognized in the constitution of the United 
States (article 3, § 2), and I suppose, therefore, 
that congress possesses no power to abrogate 
it. And, from the lights of experience thus far 
under the new system, so far as I am advised, 
the policy of any such change would he even 
more than doubtful. The pleadings are more 
voluminous, the issues of fact more complicat- 
ed and confused, and the adjudications rest 
more upon the arbitrary discretion of the courts, 
than in proceedings according to the course of 
the common law. 

Even if costs, therefore, had been given un- 
der the new system of the administration of 
justice in the state of New York, of which 1 
have been speaking, there would be great diffi- 
culty in the application of the rates of com- 
pensation to the proceedings in the federal 
courts. The pleadings and practice, and indeed 
the whole couise of proceeding, in these courts, 
are so diverse and variant from those in the 
state courts that the services rendered in a 
cause by the attorneys and solicitors would pos- 
sess very little in common with those rendered 
by the same officers in the state courts. 



COUNTERFEITING- CHARGE TO 
GRAND JURY IN RELATION TO 
COUNTERFEITING. See Cases Nos. 
18,248 and 18,251. 

CRAWFORD (FIELDS v.). See Case No. 
18,296. 

CRAWFORD (LATTON v.). See Case No. 
18,296. 

Case No. 18,285. 

CROMPTON v. BELKNAP MILLS et aH 

[3 Fish. Pat. Cas. 536.] 2 

Circuit Court, D. New Hampshire. May, 1869. 

Patents —"Looms " — Oath— Presumption — Sur- 
render — Reissue — Construction of Claim — 
Assignment — Commissioner's Decision — Con- 
clusiveness— Fraud— Infringement— Combina- 
tion — Equivalents. 

1. To warrant a patent, the invention must 
be useful; that is, capable of some beneficial 
use, in contradistinction to what is pernicious, 
or frivolous, or worthless. 

2. The fact that a blank form of oath not ex- 
ecuted is found among the papers cannot over- 
come the direct recital of the letters patent that 
the oath was taken, or the presumption that 
the requirements of the law were complied 
-with in issuing the patent. The taking of the 
oath is not a condition precedent, failing which 
the patent must fail. Whether the oath be 
taken or not, or the fee paid, the omission 
would not render the patent void when granted. 

[Cited in Hartshorn v. Eagle Shade-Roller 
Co., 18 Fed. 91; Hancock Inspirator Co. v. 
Jenks, 21 Fed. 914; Tonduer v. Chambers, 
37 Fed. 338. Quoted in Holmes Burglar 
Alarm Tel. Co. v. Domestic Telegraph & 
Telephone Co., 42 Fed. 222.] 

3. Differences of description or specification 
between the original and reissue are consistent 
with the identity of the thing patented. To 
correct a description or claim, or both, is one 
object of allowing a surrender. 

4. In the reissued patent the patentee need 
not claim all that was claimed in the original 
patent. He may retain whatever he deems 

i [Corrected report of Case No. 3,406.] 
2 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



proper. A claim in a reissue for the use of a 
pattern chain, or any other device for deter- 
mining the design to be woven, is not a claim 
for all subsequent improvements, nor does it 
enlarge the patent. It is limited to the pat- 
tern chain described, or one substantially the 
same, or some "well known substitute. 
[Cited in Chicago Fruit-House Co. v. Busch, 
Case No. 2,669.] 

5. A reissue granted to an assignee may be 
extended to the patentee. In judgment of law, 
a reissue is only a continuation of the original 
patent. 

[Cited in Washburn & Moen Manuf 'g Co. v. 
Griesche, 16 Fed. 671.] 

6. A notice of an application to extend the 
original patent is a sufficient notice of an ap- 
plication for the extension of a reissue. 

7. The functions of the commissioner in ex- 
tension cases are judicial, and his judgment set- 
tles conclusively all questions of notice. 

[Cited in Railway Register Manuf'g Co. v. 
North Hudson C. R. Co., 23 Fed. 595.] 

8. If there was fraud practiced in obtaining 
the patent, that is a matter between the pat- 
ent office and the patentee. The patent, al- 
though obtained by fraud, must be respected 
and enforced until reversed or annulled by 
some proceedings directly for that purpose. It 
is not exposed to the attacks of strangers or 
third persons for such reason. 

9. The claim of Crompton is for a combina- 
tion of five elements, to wit, the jacks, the 
lifter, the depresser, the pattern chain and the 
holding mechanism; and any machine com- 
bining substantially in the same manner sub- 
stantially the same elements, or well-known 
substitutes for the same, must be regarded as 
an infringement. Such a claim would not be 
infringed by a combination which dispensed 
with one of the elements, and substituted there- 
for another element substantially different in 
construction and operation, but serving the 
same purpose. Nor by any and every combina- 
tion of the same elements which may produce 
the same result, but only by the peculiar com- 
bination of the elements described, or one sub- 
stantially the same. 

10. The elements combined being old and the 
patent being for the peculiar combination, the 
doctrine of mechanical equivalents does not 
apply. 

[Cited In Yuengling v. Johnson, Case No. 
18,195.] 

11. The identity or diversity of two machines 
depends, not on the employment of the same 
elements or powers of mechanics, but upon pro- 
ducing the given effect by substantially the 
same mode of operation, or substantially the 
same combination of powers. 

12. One device can not be said to be a well- 
known substitute for another -which can not 
be used for it. 

13. A patent for a combination of three dis- 
tinct things is not infringed by combining two 
of them -with a third, which is substantially 
different from the third element described in 
the specification. 

14. The loom manufactured under letters pat- 
ent granted to S. T. Thomas, July 3, 1855, and 
February 11, 1862, and to Thomas and Everett, 
July 25, 1866, does not infringe the patent 
granted to Moses Marshall, December 11, 1849, 
as reissued and extended. 

This was a bill in equity [by George Cromp- 
ton against the Belknap Mills and others] 
filed to restrain the defendants from infrin- 
ging letters patent [No. 6,939] for "an im- 
provement in looms for weaving figured fab- 
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ries," granted to Moses Marshall, December 
11, 1849, assigned to complainant May 5, 1859, 
reissued to complainant April 24, 1860 [No. 
974], and extended to the inventor for seven 
years from December 11, 1863, and assigned 
to complainant for the extended term, Decem- 
ber 19, 1863. The claim of the original pat- 
ent was as follows: "What I claim as my in- 
vention, and desire to have secured to me by 
letters patent, is the improvement herein' 
above described in the machinery for operat- 
ing the harness, so that any proper number of 
heddles may be used or changed as desired 
without taking the loom to pieces; said im- 
provement consisting, first, in providing the 
movable spring rests for supporting the jacks 
of the harness when they are not in use, and 
which are sprung back by the bevel face on 
the shoulders of the jacks when they ^are 
kept in play by the cams on the pattern chain, 
the whole arrangement being substantially as 
herein above set forth; and second, in the 
'evener,' constructed and operating as herein 
described, for assisting in moving the upper 
heddle levers and keeping them even, so that 
the cams or rollers on the pattern chain will 
operate accurately on the jacks as specified; 
meaning to claim the exclusive use of said 
spring rests and 'evener,' in a loom, the inven- 
tion of which is entirely original with me. I 
also claim the combination of rotating, lift- 
ing, and depressing bars, arranged in endless 
chains, so as to revolve, as described, with the 
forked jacks, having internal shoulders, as 
specified." The claim of the reissue was as 
follows: "I claim combining with the jacks 
■ that operate the series of leaves of heddles, 
and with the lifter and depresser, and pattern 
chain, or any equivalent apparatus for deter- 
mining the pattern, a mechanism for holding 
the jacks either in their elevated or depressed 
position, when not required to be operated, sub- 
stantially as and for the purpose specified. I 
also claim imparting an irregular motion, sub- 
stantially such as herein described, to the 
jacks, by means of eccentric cog wheels, sub- 
stantially as and for the purpose specified." 
The defendants claimed to manufacture looms 
under letters patent granted to Samuel T. 
Thomas, July 3, 1855, and February 11, 1862, 
and to Samuel T. Thomas and Edward Ever- 
ett, July 25, 1866. 

Causten Browne and B. R. Curtis, for com- 
plainant 

Joshua D. Ball and T. A. Jenckes, for de- 
fendants. 

Before CLIFFORD, Circuit Justice, and 
CLARK, District Judge. 

CLARK, District Judge. December 11, 
1849, a patent was granted to Moses Marshall 
for "an improvement in looms for. weaving 
figured fabrics." He described his improve- 
ment to consist in this, to wit: "Providing the 
movable spring rests for supporting the jacks 
of the harness when they are not in use, and 
which are sprung back by the bevel face on 
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the shoulders of the jacks when they are kept 
in play by the cams on the pattern chain," 
"substantially as set forth;" and, second, "the 
evener," as described. "Meaning to claim the 
exclusive use of the rests and evener in a 
loom, the invention of which is entirely origi- 
nal with me." He also claimed a combina- 
tion of rotating, lifting, and depressing bars, 
which are not material in this v ease. The 
complainant alleges: That before May 5, 

1859, the patentee, Marshall, assigned to him, 
the complainant, all right, title; and interest 
in, to, and under said letters 6 patent; and 
that, on said 5th day of May, 1859, he cove- 
nanted and agreed with the complainant to 
convey to him all right, title, and interest 
whatever in, to, and under any extension of 
said patent which might be obtained. That 
afterward, and before the 24th day of April, 

1860, said letters patent were surrendered for 
a defect in the specification, and new letters 
were issued on said 24th day of April, 1860, 
to the complainant for the remainder of the 
term of fourteen years, from the date of the 
original patent, to wit, the 11th day of De- 
cember, 1849. On the 8th day of December, 
1863, this reissued patent was extended for 
the further term of seven years from the 11th 
day of December, 1863, and on the 19th day 
of December, 1863, said Marshall sold and 
assigned all his right and interest under said 
extension to the complainant. Under the re- 
issued patent, the patentee, or assignee, stated 
his claim as follows: "What I claim as my 
invention, and desire to secure by letters pat- 
ent is, combining with the jacks that operate 
the series of leaves of heddles, and with the 
lifter and depressor, and pattern chain, or any 
equivalent apparatus for determining the pat- 
tern, a mechanism for holding the jacks either 

-in their elevated or depressed position, when 
not required to be operated, substantially as 
and for the purpose specified." He also claims 
imparting an irregular motion to the jacks, 
which is not here material. This reissued pat- 
ent the complainant alleges the respondents 
have infringed. His bill of complaint is dated 
the 1st day of October, 1864, and prays that 
the Belknap Mills may be decreed to account 
for and pay over to the complainant all such 
gains and profits as have accrued to them in 
that behalf, and may be restrained from mak- 
ing, using, or vending any looms embracing 
in their construction the invention of said 
Marshall, and for general relief. 

The respondents in their answer deny the 
validity of the original patent to Moses Mar- 
shall, December 11, 1849. They also deny the 
validity of the reissue, April 24, 1860, and of 
the extension, December 8, 1863. And they 
also deny any infringement of the complain- 
ant's patent, If he has any, and say that they 
have never manufactured or used any looms 
involving the invention of Marshall, but that 
their looms have been manufactured under let- 
ters patent issued, two of them to Samuel T. 
Thomas, and one of them to Samuel T. Thom- 
as and Edward Everett, and that they were 
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essentially different in principle, construction, 
and mode of operation. These letters patent 
they produce in evidence. The first are dated 
July 3, 1855, and are for an "improvement in 
looms." Among other things,- the patentee 
claimed the combining with each rocker, lever, 
and lifter, an arm, cam, and sector, or equiva- 
lents, the whole being applied together, and 
made to operate substantially as described. 
Also the combining with the series of lifters 
and pattern prism, a series of bent levers, or 
their equivalents, and imparting to the pattern 
prism vertical, or up and down, movements 
as described. This patent, and that to Moses 
Marshall and the reissue, had in view the ac- 
complishment of the same object, to wit, the 
production of an "open-shed loom." And the 
question of infringement arises between this 
patent mainly, and the Moses Marshall patent, 
as reissued and extended. The next patent to 
Thomas is dated February 11, 1862, and that 
to Thomas and Everett, July 25, 1866. The 
respondent objects to the Marshall patent of 
December U, 1849. That the invention was 
neither new nor useful, and that the patentee 
did not, before the granting and issuing of the 
letters to him, take the oath prescribed by sec- 
tion*6, of the act of July 4, 1836, that he verily 
believed he was the original inventor or dis- 
coverer of the art, machine, etc., for which 
he solicited a patent. 5 Stat. 119. 

A patent is deemed prima facie evidence that 
the patentee has made the invention. Phila^ 
delphia R. Co. v. Stimpson, 14 Pet. [39 U. S.] 
44S. There is, in this case, no sufficient evi- 
dence to overcome that presumption, or prima 
facie ease. There is evidence that "open- 
shed" fancy looms were used prior to Mar- 
shall's invention, but not involving the com- 
bination of Marshall. His invention must, 
therefore, be taken to be new. Precisely how 
useful it may be, the court have not under- 
taken to decide; but that it is sufficiently so 
to support a patent, we have no doubt Oth- 
er looms may have been preferred by different 
persons, or may have found a readier sale; 
but that good cloth can be woven by Mar- 
shall's loom and invention there is sufficient 
evidence. To warrant a patent, the invention 
must be useful, that is, capable of some bene- 
ficial use, in contradistinction to .what is per- 
nicious, or frivolous, or worthless. Dickinson 
v. Hall, 14 Pick. 217; Whitney v. Emmett 
[Case No. 17,585]; Many v. Jagger Ud. 9,055]. 

These objections to the patent can not, there- 
fore, avail. Nor can the other, that the oath 
required by section 6 of the act of 1836 was 
not taken, for two reasons: First We are not 
satisfied the oath was not taken. The letters 
patent recite that it was. The respondent 
finds among the papers on file in the case in 
the patent office a blank form* of the oath, 
with the jurat not signed by any magistrate, 
and hence he argues the oath was not taken. 
But the oath may have been taken for all 
that; and this negative testimony can not 
overcome the direct recital of the letters pat- 
ent that the oath was taken; or the presump- 



tion that the requirements of the law were 
complied with in issuing the patent But sup- 
pose it were so. Suppose the oath was not 
taken; would the patent be void on that ac- 
count? It was held otherwise by Justice 
Story, in the ease of Whittemore v. Cutter 
[Case No. 17,600]. The taking of the oath, 
though to be done prior to the granting of the 
patent is not a condition precedent failing 
"which, the patent must fail. It is the evidence 
required to be furnished to the patent office, 
that the applicant verily believes he is the orig- 
inal and first inventor of the art, etc. If he 
takes this oath, and it turns out that he was 
not the first inventor or discoverer, his patent 
must fail and is void. So, if he do not take 
it, and still he is the first inventor or discover- 
er, the patent will be supported. It is prima 
facie evidence of the novelty and originality 
of the invention until the contrary appear. 
Parker v. Stiles [Case No. 10,749]. So the act 
says, on payment of the duty, that is, fees, 
the commissioner shall make an examination, 
and, if the invention shall be found useful and 
important, shall issue a patent. Suppose the 
fees should not be required or paid, would the 
patent therefore be void? Yet the one require- 
ment appears to be as much a condition pre- 
cedent as the other. Both directory, not to be 
dispensed with; but neither involving the va- 
lidity of the patent when granted. 

The next objections are to the reissued pat- 
ent, and they are two: First, that the original 
patent was void, and the reissue was there- 
fore so; and, second, that the reissue was not 
for the same invention as the original. The 
first of these objections has already been dis- 
posed of. It was maintained in the argument, 
that the original patent was void for want of 
the proper oath, and that the defect could not 
be cured by the reissue. But whether the 
cath were taken or not, we are of opinion as 
already expressed, that such an omission 
would not invalidate the patent, nor would it 
affect the reissue. The second objection to the 
reissue is a more serious one, and for its prop- 
er determination requires a careful examina- 
tion and comparison of the original patent to 
Marshall, and the reissue to Crompton. The 
presumption of law is, that the reissued pat- 
ent is for the same invention as the original. 
O'Reilly v. Morse, 15 How. [56 U. S.] 62; 
French v. Rogers [Case No. 5,103]; Hussey 
v. MeCormiek [Id. 6,948]; Hussey v. Brad- 
ley [Id. 6,946]. Differences of description or 
specification are consistent with the identity 
of the thing patented. To correct a descrip- 
tion, or claim, or both, is one object of allow- 
ing a surrender. Id. 

The original patent to Marshall claimed the 
improvement therein described, consisting, 
first, "in providing the movable spring rests 
for supporting the jacks of the harness, when 
they are not in use, and which are sprung 
back by the bevel face on the shoulders of 
the jacks when they are kept in play by the 
cams on the pattern chain, the whole arrange- 
ment being substantially as herein above set 
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forth;" and, second, "the evener constructed 
and operating as herein described, for assisting 
in moving the upper heddle levers, and keep- 
ing them even, so that the cams or rollers on 
the pattern chain -will operate accurately on 
the jacks as specified, meaning to claim the 
exclusive use of said spring rests and evener 
in a loom, the invention of which is entirely- 
original with me." "I also claim the combi- 
nation of rotating, lifting, and depressing bars, 
.arranged in endless chains, so as to revolve 
as described, with the forked jacks, having in- 
ternal shoulders as specified." In the speci- 
fication the elementary features of the im- 
provement are said to consist in a series of 
stationary rests, which support the jacks of the 
harness, when the sheds operated by them are 
not in use; the chain shafts, and lifting and 
depressing bars for operating the jaeks and 
harness; and the evener, which is composed 
of two rollers, set in a\ frame having a recipro- 
cating rectilinear motion, which rollers , press 
.against the beveled ends of the harness le- 
vers, and assist in shifting the sheds of yarn, 
and, what is more essential, operate always to 
keep the levers even, for the proper operation 
of the cams on the pattern chain. The speci- 
fication then describes the parts referred to, 
among others the jacks, the rests, the ele- 
vator and depressor arranged upon two end- 
less chains, the method of connecting the 
jacks and heddle levers, the operation of the 
cams, the shafts, which carry the elevating 
and depressing bars, eccentric gear, -the pat- 
tern chain, and the evener. In the reissued 
patent the claim is stated to be, the "com- 
bining with the jaeks that operate the series 
of leaves of heddles and with the lifter and 
depressor and pattern chain, or any equiva- 
lent apparatus for determining the pattern, a 
mechanism for holding the jaeks, either in 
their elevated or depressed position, when not 
required to be operated, substantially as and 
ror the purpose specified." "Also imparting 
an irregular motion, substantially such as 
herein described, to the jacks, by means of ec- 
centric cog wheels, substantially and for the 
purpose specified." The specifications describ- 
ed the object of the first part of the invention 
to be, to avoid moving any of the leaves of 
the heddles, wbich are not required to be 
moved for the production of the design, dur- 
ing any part of the operation, that is, to pro- 
duce an open-shed loom, and of the second 
part of the invention, to consist in imparting 
an irregular motion to the lifters and depress- 
es by means of eccentric cog gearing, etc. 
They then go on to describe the levers, jacks, 
the elevators and depressers, the cams and 
motions and forms of the jacks, the spring 
• latches or catches, the pattern chain, and the 
•evener, sometimes in the same words, some- 
times more minutely, but always substantially, 
as in the original Marshall patent. 

The most important difference, so far, is in 
the statement of the claims. In the original 
patent the claim is, first, for the movable 
spring rests; second, for the evener; and, 
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third, for the combination of rotating, lifting 
and depressing bars, arranged in endless 
chains, so as to revolve, as described, with the 
forked jacks having internal shoulders. In 
the reissued patent the claim is, combining 
with the jacks that operate the series of 
leaves of heddles, and with -the lifter and de- 
presses and pattern chain, or any equivalent 
apparatus for determining the pattern, a 
mechanism for holding the jacks either in 
their elevated or depressed position, when not 
required to be operated, substantially as and 
for the purpose specified. It Battin v. Tag- 
gart, 17 How. [58 U. SJ 74, it was held, that 
whether the defect be in the specification, or 
the claim, of a patent, the patentee may sur- 
render it, and by an amended specification, or 
elaim, cure the defect In that case, which 
was for an improvement for breaking and 
screening coal, the claim was for the manner, 
in which the party had arranged and com- 
bined the breaking rollers with each other and 
the screen; and the amended specification de- 
scribed, in the reissued patent, substantially 
the same machine, but claimed the breaking 
apparatus only; it was held a dedication to 
the public did not accrue in the interval be- 
tween one patent and the other. It has been 
repeatedly ' decided that the reissued patent 
must be substantially for the same invention 
as the original patent Under such circum- 
stances a new and different invention can not 
be claimed. Battin v. Taggart, 17 How. [58 
TJ. SJ 74; French v. Rogers [supra]. In the 
reissued patent the patentee need not claim all 
that was claimed in the original patent He 
"may retain whatever he deems proper. Car- 
ver v. Braintree Manuf'g Co. [Case' No. 2,- 
485]. 

We think that substantially the same inven- 
tion is described in the two patents. It was 
urged in the argument that the reissued pat- 
ent was not for the same but for a greater 
invention, because the patentee had inserted 
in the specification these words: "It will be 
obvious that this part of my invention is not 
dependent upon the use of the pattern chain, 
as it can be used in connection with any other 
device for determining the design to be woven, 
by shifting the jacks or their equivalent into 
position to be elevated or depressed." This is 
said to be done for the purpose of making it 
embrace all improvements afterward invented. 
But it certainly can not have' that effect, nor 
can it enlarge the patent If It could do any 
such thing it would render the patent void for 
uncertainty. But in the specification the pat- 
entee has described a pattern chain; in his 
claim he has claimed a pattern chain,' or any 
equivalent apparatus for determining the pat- 
tern, in combination with other things, and to 
that pattern chain, .or one substantially the 
same, or some well-known substitute, the pat- 
ent must be limited. The same remarks will 
also apply to another interpolation, to wit: 
"Nor is -it dependent upon the use of chains 
for carrying the lifting or depressing bars in a 
continuous circuit; as it is equally applicable 
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to looms in -which jacks are elevated or de- 
pressed by the -well-known reciprocating lift- 
ers and depressors, as in the well-known 
Crompton loom," and to others of like char- 
acter. They do not enlarge the invention or 
the patent "We think, therefore, that the in- 
vention described and patented in the reissued 
patent is substantially the same invention de- 
scribed in the Marshall patent of December 
11, 1849. The claim is in a different form, 
but for substantially the same invention. It 
may be open to the objection, so pointedly 
stated in the cases of Burr v. Duryee, 1 Wall. 
[68 U. SJ 535, and Case v. Brown, 2 Wall. [69 
TJ. SJ 320, that there is an attempt to make 
the new specification more elastic, and to cover 
more than the old, but it does hot enlarge the 
invention. 

But if it should be held that the original 
.patent to Marshall, and the reissue to Cromp- 
ton, assignee, were valid, it is contended that 
the extension to Marshall was not, for three 
reasons, to wit: (1) That as Marshall never 
had any interest in the reissued patent, it 
could not be extended to him; (2) that no suf- 
ficient notice was given to the public of the 
application for the extension of the patent; and 
(3) that the extension was obtained by fraud. 

To the first objection, to wit, "that as Mar- 
shall never had any interest in the reissued 
patent, it could not be extended to him," it is 
a full answer, that, in judgment of law, the 
reissue is only a continuation of the original 
patent. So held in Head v. Bowman, 2 Wall. 
[69 U. S.] 604. And as Marshall was the 
original patentee, the extension was legally 
and properly to him. Wilson v. Rosseau, 4 
How. [45 U. S.] 646- The extension enuring, 
under the statute, to the assignees and gran- 
tees to the extent of their respective interests. 
5 Stat 125 [Act 1836] § 18. 

The second objection is that there was no 
notice ever ordered, or given, of any applica- 
tion to extend the reissued patent. There was 
of the application to extend the original pat- 
ent, and the objection stands upon the suppo- 
sition, or idea, that they are two distinct pat- 
ents while in judgment of law they are one. 
If the reissue was only a continuation of the 
original patent, then a notice to extend the 
original would seem to have been sufiieient. 
Again, under the act of 1836, the secretary of 
state, the commissioner of patents, and the so- 
licitor of the treasury were a board of commis- 
sioners to "hear and decide upon the evidence 
produced before them, both for and against the 
extension." It has been held that the func- 
tions of this board were judicial, and that their 
judgment settled conclusively all questions of 
notice. Brooks v. Jenkins [Case No. 1,953]. 
The statute of May 27, 1848 (9 Stat 231, § 1), 
provided that the power to extend patents then 
vested in the board of commissioners should 
be vested solely in the commissioner of pat- 
ents; and in Clum v. Brewer [Case No. 2,909], 
it was held that the act of the commissioner 
in extending a patent was conclusive of the 
facts, which he is required to find, in order 



to grant such extension, in the absence of 
fraud or excess of jurisdiction. 

But here, third, it is said that the extension 
was procured by fraud. We do not, however, 
think this objection is open to this respondent. 
He stands before the court accused of infrin- 
ging the complainant's patent. He may, un- 
doubtedly, show that the 'invention claimed by 
the complainant was not new or useful, or 
that it had been dedicated to the public, or 
that there was no sufiieient specification or 
description, and so that there was in fact no 
infringement for which he should answer, 
but we think he cannot attack the granting 
and validity of the patent in this collateral 
manner. If there was fraud practiced in ob- 
taining the patent, that is a matter between 
the patent office and the patentee; and can, per- 
haps, be inquired into by; some proper proceed- 
ing of the officers of the government to vacate 
the patent But, in this particular, like a 
judgment, it must be respected and enforced, 
until reversed or annulled by some proceed- 
ings directly for that purpose. It is not ex- 
posed to the attacks of strangers or third per- 
sons for such reason. 

The next and only question remaining, is 
that of infringement The respondents admit 
they have on hand, with intent to sell, the 
Thomas loom, manufactured under the pat- 
ents to Thomas and to Thomas and Everett 
But they deny that either of the respondents 
ever at any time, before or since the date of 
said alleged reissued letters patent, or before 
or after the alleged extension of the said alleg- 
ed patent, have manufactured, used, sold, or 
continued to manufacture, use, or sell any loom 
or looms embracing the said alleged improve- 
ment or any mechanism substantially the 
same. 

The question then is, whether the Thomas 
loom, as it is called, infringes the Marshall 
patent as reissued and extended? The original 
patent to Marshall, December 11, 1849, claim- 
ed the movable spring rests to hold the jacks 
of the harness, and the "evener," and the com- 
bination of the rotating, lifting and depress- 
ing bars, so as to revolve, etc. As reissued to 
Crompton, the claim was for combining -with 
the jacks and with the lifter and depresser 
and pattern chain, or any equivalent mechan- 
ism for determining the pattern, a mechanism 
for holding the jacks either in their elevat- 
ed or depressed position when not required to 
be operated, substantially and for the pur- 
pose specified. The language is "a mechan- 
ism for holding the jacks." This is broad 
enough, upon its face, to cover any mechan- 
ism, and if it stood alone and unaided it would 
be so general and uncertain as to-be entirely 
void, but in the specification the holding mech- 
anism is described particularly and precise- 
ly, and the claim is limited by such specifica- 
tion. Here, then, are combined five elements, 
to wit, the jacks, the lif ta and depresser, the 
pattern chain, and the holding mechanism; 
and any machine combining, substantially in 
the same manner, substantially the same ele- 
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ments, or -well-known substitutes for the same, 
must be regarded as an infringement of this 
reissued patent Gorham v. Mixter [Case No. 
5,626], But it would not be infringed by a 
combination which dispensed with one of the 
elements and substituted therefor another ele- 
ment, substantially different in construction 
and operation, but serving the same purpose. 
Eames v. Godfrey, 1 Wall. [68 U. SJ 79; 
Vance v. Campbell, 1 Black [66 U. S.] 427. 
Nor by any and every combination of the same 
elements, which may produce the same result, 
but only by the peculiar combination of the 
elements described, or one substantially the 
same. Case v. Brown, 2 Wall. [69 XL S.] 320. 
The elements here combined are old, the pat- 
ent is for the peculiar combination, and the 
doctrine of mechanical equivalents does not 
apply. McCormick v. Talcott, 20 How. [61 
U. SJ 405. The identity or diversity of two 
machines depends not on the employment of 
the same elements or powers of mechanics, 
but upon producing the given effect by sub- 
stantially the same mode of operation, or sub- 
stantially the same combination of powers. 
Odiome v. Winkley [Case No. 10,432]; Evans 
v. Eaton [Id. 4,560]. 

Following these principles and adjudica- 
tions, we proceed to the examination and com- 
parison of the Marshall and the Thomas 
looms. In both we find, substantially, the 
same jacks, differiftg in form, but performing, 
substantially, the same office. In both we 
find, substantially, the same elevator and de- 
presses Arranged in the Marshall loom is a 
rotating, endless chain, so that the same bar 
in going up is an elevator, but in rotation or 
revolution going down, becomes a depresser. 
These three elements are substantially the 
same, but when we come to the holding mecha- 
nism, we find a marked and substantial dif- 
ference in the two machines. 

In the argument of the respondents' coun- 
sel, it was contended that the holding mech- 
anism of the Marshall loom was not only the 
"series of horizontal spring latches or catch- 
es," and the shoulders on the two prongs of 
the jacks, but that it included the connecting 
mechanism of the jacks with the heddle lever, 
the pattern ' mechanism, and the "evener." 
Now, although it be true that the connecting 
mechanism and pattern mechanism of the 
jacks hold the jack securely upon the spring 
latches as upon a seat, until they be forced 
or allowed to come off by the pattern mech- 
anism, and although in the operation of the 
machine there is a point of time after the 
jacks are forced off the springs, when the 
heddle levers are firmly held by the even- 
er, so that the jacks can not move nor the 
sheds close until allowed to do so by the re- 
moval of the evener, yet we have considered 
the holding mechanism to be as decided in 
the patent, to wit, the series of horizontal 
spring latches, or catches, and the notches on 
the prongs of the jacks, and still we find the 
holding mechanism of the two machines to be 
substantially different. In the Marshall ma- 



(Case No. 18,285) CROMPTON 

chine the elevator carries upward a particular 
jack, the beveled face on the projecting notch 
on the prong of the jack meets the beveled 
face of the spring, presses it back and passes 
it. Then the spring flies out under the shoul- 
der of the jack and the jack rests upon it in 
a manner similar to a window-sash raised and 
resting on the old and familiar window-spring. 
Here it sits or is held until the pattern mech- 
anism forces it off the spring and allows it to 
descend. When a jack is carried down by 
the depresser, it is held by a similar spring; 
being kept on its seat by the pattern mechan- 
ism, until allowed to be drawn off by the ob- 
lique connecting mechanism. 

Now, in the Thomas loom there is a very 
different mechanism or device. There is a 
jack which is carried up and down by an ele- 
vator and depresser. On one side of this jack 
there is a gearing connecting it with and op- 
erating a sector. As the jack goes up and 
down, it rolls or rocks this sector forward and 
backward, as if you should turn a wheel part 
of the way round, say one-fourth, and then 
bring it back again, and so continue. In or 
near the circumference of this sector, there 
is a cam groove, and playing in this cam 
groove, forward and backward,- as the sector 
moves, a projecting stud or friction roller con- 
nected with an arm of the heddle lever. This 
heddle lever rocks upon its fulcrum, and as the 
arm, guided and controlled by the projecting 
stud in the cam groove, is carried upward 
or downward by the cam groove, the ends of 
the rocking heddle lever are carried backward 
and forward, elevating or depressing, or hold- 
ing stationary the harnesses. In the one end 
of the, cam groove is a concentric into wnich 
the projecting stud or roller falls,- which it is 
contended by the complainant's counsel is a 
substitute for .the- spring latch or catch of the 
Marshall loom; but we are of the opinion it 
is not so; but that the whole cam groove, 
of which the concentric makes a part, is more 
correctly a substitute for the cam; and that 
this device of the Thomas loom much more 
resembles in principle and operation the old 
Middlesex cam loom than it does the Mar- 
shall loom. It can not be conceded that the 
Marshall and the Thomas holding devices are 
the same, because the operation in both cases 
is performed by a surface of metal passing 
under or over another surface, and that, there- 
fore, one infringes the other. In the old Mid- 
dlesex cam loom one surface passed over an- 
other, to wit, over the cam, and was elevated,, 
depressed, or held stationary by it; yet it 
was very different from the Marshall devieev 
We can not give the Marshall holding device 
any such latitude of construction. There is 
also in the Thomas loom a brake connected 
with and operating upon the periphery of the 
sector, retarding, regulating, and governing its 
motion. And whether we regard this brake as 
a part of the holding mechanism or not, we 
think and conclude that these two elements 
are substantially different, and that one is not 
a well-known substitute for the other. 
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We come now to the last element or device, 
to wit, the pattern mechanism. Had the pat- 
ent to Marshall not been surrendered, and a 
new one issued, the question of infringement, 
if it arose at all, must have arisen between the 
holding mechanism of the two looms; but that 
patent having been surrendered, and a new 
one issued, claiming a combination of ele- 
ments, that new one is liable to be avoided 
by showing that the Thomas loom uses a sub- 
stantially different element from any one of 
those combined. 

To return to the pattern devices. These two 
mechanisms or devices are very different in 
their construction and in their operation. H. 
B. Renwick, one of the complainant's experts, 
says: "I think the pattern chain in model B 
•(the Thomas loom) is, considered by itself, a 
substantially different species of pattern chain 
from that specially described and represented 
in the drawing of the Marshall reissue, and 
differing from it in the fact that it requires 
motion in two directions in order to cause it 
to operate upon the jacks, while the chain 
represented m the drawings of Marshall re- 
quires motion only* in one direction." Pre- 
cisely in the sense mentioned by this expert 
we are now considering these two devices or 
mechanisms,— that is, by themselves; and in 
that view they are substantially different in 
principle, construction and operation. But if 
we consider them in regard to the functions 
they perform, we shall find as great and sub- 
stantial difference. Both select the jacks to 
be operated; but the pattern chain, in addi- 
tion to this, in the Marshall loom, forces the 
jacks off the upper series of spring catches, 
and holds them on to the lower series, in both 
instances in opposition to the force supplied 
by the oblique connection of the jacks with the 
neddle levers. Both these devices are said to 
be old. That is true in a limited sense. The 
Marshall chain is old. The Thomas mech- 
anism is old in the fundamental principle. It 
is that of the Jacquard pattern; but Thomas 
has made two improvements upon it, which 
are not old. They are also said to be well 
known substitutes for one another; but it is 
very evident, both from the testimony of the 
experts and an examination of the machines, 
that, though the Marshall pattern mechanism 
might be applied to the Thomas loom, there is 
no apparent practical mode of applying the 
Thomas pattern mechanism to the Marshall 
loom, with its present method of holding the 
jacks. Can one device be said to be a well- 
known substitute for another which can not 
be used for it? Thus much for the elements 
of the Marshall combination. We now pass 
to the combination itself. Is the combination 
in the two machines substantially the same? 
It may be said they can not be, if the elements 
are not the same, as gold and copper is not 
the same combination as silver and copper. 
But the inquiry is to another point. Is the 
method or manner of the combination the 
same? We think not Indeed, there seems 
to be as wide and substantial a difference in 



the mode of combination as in the things com- 
bined. Take, for instance, the combination of 
the jacks with the holding mechanism in the 
Marshall loom. By the lengthening of the 
lower heddle lever, giving an oblique direc- 
tion to the connection of the jacks with the 
upper lever and lower, the protuberances upon 
the prongs of the jacks are held upon the up- 
per series of spring catches. There is no such 
connection, device, office performed, or combi- 
nation, that we can discover, in the Thomas 
loom. 

Again, take the combination of the pattern 
mechanism in the Marshall loom with the 
jacks. It is so arranged as to hold the pro- 
tuberances of the jack upon the lower series 
of spring catches, there performing substan- 
tially the same office that the oblique connec- 
tion of the jacks with the heddle levers does 
in regard to the upper catches. There is noth- 
ing like this in the Thomas loom. Again: 
take the combination of the holding mechan- 
ism with the pattern mechanism and jacks, 
and there we find a substantially different 
combination, or mode of combination, in the 
two looms. In the Marshall loom the jacks 
are combined with the holding catches by their 
oblique connection with the heddle levers, 
keeping the jacks seated upon the upper 
catches until forced off by the pattern cams, 
and pulling the jacks off the lower catehes 
when not held on by the cams. Is there any 
such arrangement in the Thomas loom? We 
do not find it, nor anything nearly approach- 
ing it In the Thomas loom the jack is con- 
nected with the rocking sector by a gearing, 
rocking the sector backward and forward as 
the jack goes up and down. In the circum- 
ference of this sector is a cam groove or slot; 
in this groove plays a stud or friction wheel 
attached to an arm of the heddle lever. This 
stud is guided and held by the cam slot thus 
elevating, depressing, or holding the heddle 
lever as it comes into one or the other part 
of the slot The pattern mechanism has noth- 
ing whatever to do with this holding, elevat- 
ing, or depressing, farther than to select the 
particular jack. We leave out of this combi- 
nation 'the brake, purposely, though that de- 
vice in the Thomas looms, and the "evener" 
in the Marshall, plays very important parts, 
both in holding the shed open and in prevent- 
ing its closing too quickly. 

We might pursue this examination and com- 
parison further, but we have gone far enough 
to warrant the conclusion to which we have 
come, that the respondents have not infringed 
the complainant's reissued patent See Bright- 
ly's Dig. p. 612, §§ 84, 96, 89. To constitute 
an infringement of a patent for a combina- 
tion, the- defendant must have used the same 
combination, constructed and operated substan- 
tially in the same way. Gorham v. Mixter 
[Case No. 5,626]. A patent for a combination 
is not infringed unless all the essential parts 
of it are substantially imitated. Bell v. Dan- 
iels [Case No. 1,247]. The patentee of a com- 
bination can not treat another as infringer 
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who has improved the original machine by the 
use of a substantially different combination, 
though it produce the same result Union 
Sugar Refinery v. Matthiessen [Id. 14,399]. 
A patent for a combination of three distinct 
things is not infringed by combining two of 
them with a third, which is substantially dif- 
ferent from the third element described in the 
specification. Prouty v. Ruggles, 16 Pet [41 
U. S.] 336; Silsby v. Foote, 14 How. [55 U. 
S.] 219; McCormiek v. Talcott, 20 How. [61 
IT. S.] 402; Vance v. Campbell, 1 Black [66 
TJ. S.] 427; Eames v. Godfrey, 1 Wall. [68 
U. S.] 78; Brooks v. Jenkins [Case No. 1,- 
953]; Brooks v. Bicknell [Id. 1,945]; Parker 
v. Hay worth [Id. 10,738]; Latta v. Shawk 
[Id. 8,116]; Lee v. Blandy [Id. 8,1S2]; and 
other cases. In Morris v. Barrett [Id. 9,827] 
it was held that in an action for an infringe- 
ment the machines themselves, as shown by 
the models,- were evidence entitled to the high- 
est credit 

"We have examined the models in this case 
very carefully and repeatedly, and they have 
very materially aided us in coming to a satis- 
factory conclusion, particularly in determin- 
ing how much weight was to be given to the 
opinions and explanations of the experts, two 
of which appeared on each side swearing with 
equal confidence and apparent intelligence in 
opposite directions. The complainant's bill 
must be dismissed, with costs. 
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CROSS v. UNITED STATES. 

[2 Hayw. & H. 290.] i 

Circuit Court, District of Columbia. Dec. 12, 

1857. 

Resisting Arkest— Wakraxt kot Exhibited. 

Where a defendant has knowledge that the 
officers of justice are in, pursuit of him for an 
offence committed by him against the law, he 
will not be justified in resisting such officers, 
even though such officers do not exhibit to him 
the warrant or inform hhn of the particular 
cause of his arrest. 

[Writ of error to the criminal court] 
At law. Indictment [of Robert Cross] for 
assault with intent to kill. The case being 
closed for the defence, the counsel for the 
prisoner prayed the court to give the follow- 
ing instructions to the jury: 

If the jury believe from the evidence that 
the defendant Cross called upon the officers, 
who were seeking to arrest him to show to 
him, or to inform him for what cause he 
.was to be arrested, and said officers, including 
Robinson, refused to show or inform him of 
the cause of his arrest, that the defendant 
had a right to resist said officers, including 
Robinson, with the force that he did employ. 
That if the jury should find from the evidence 
that the officers, including Robinson, who ar- 

i [Reported by John A. Hayward, Esq., and 
•Geo. C. Hazleton, Esq.] 



rested Cross had refused to show their au- 
thority at the request of Cross, &c, then the 
prisoner was illegally arrested and not culpa- 
ble; to which Mr. Key objected, saying that 
it was a hypothesis based upon supposed 
facts, of which there was not a particle of ev- 
idence, and referred to the testimony which 
had been adduced to show that a direct op- 
posite state of facts was shown, and contend- 
ed that the instruction was inapplicable to the 
case and should not be given. The court re- 
fused the prayer of the defence, after which 
Mr. Key offered the following for the adop- 
tion of the court, as instructions to the jury: 
If the jury believe from the evidence that the 
defendant on 7th street asked certain officers 
if they had a warrant, &c, or to be informed 
of the cause of his arrest, which inquiry they 
refused to answer, it does not in any way jus- 
tify the violence used by the defendant at an- 
other place, to wit: two squares off; if the 
jury believe from the evidence that none of 
the persons on 7th street were present, and 
the violence used was on different persons. 

After occupying a short time in preparing 
the instructions, the court delivered the fol- 
lowing to the jury: First Was there a bench 
warrant? if there was (and you may collect 
this fact from the evidence,) in the hands of 
Deputy Marshal Philips— if you believe that, 
Having such warrant, he called upon the bail- 
iffs in court to aid him in arresting the de- 
fendant, against whom the bench warrant 
was issued on an indictment found, it is not 
necessary that the officer holding the warrant 
should be in the sight of the others called 
on by him as aforesaid whilst making the ar- 
rest, provided they were all out at the time 
in pursuit of the defendant Com. v. Field, 13 
Mass. 321; 1 Chit. Or. Law, c 49, § 6. If 
you believe that these officers were known to 
the defendant, (which you may infer if you 
think proper from the circumstances in evi- 
dence) the drawing of the pistol with which 
he inflicted the wound, carrying it openly ex- 
posed and threatening to shoot any of the per- 
sons in pursuit that came within ten feet of 
him; his flying and finally using the weapon; 
if you believe these circumstances show that 
defendant knew that the officers of justice 
were in pursuit of him for an offence against 
the laws of the country, and that the men 
then before him were such officers. It was 
unnecessary to show the warrant or inform 
him of the particular cause of his arrest be- 
fore he was arrested, it follows as a necessary 
consequence that the defendant had no right 
"to resist said officers, including said Robin- 
son, with the force he did employ." Second. 
The instruction on behalf of the "United States 
it is perhaps unnecessary to answer, the above 
answer to the defendant's prayer includes a 
reply to it, but as it is before the court it. is 
granted. 

The instructions allowed by the court were 
in substance such as had been asked by the 
district attorney. The jury brought in a ver- 
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diet of guilty. The sentence of the court was 
that the prisoner suffer imprisonment at labor 
in the penitentiaiy for the term of eight years. 
The counsel for the prisoner excepted to the 
instructions given by the court. 



Mr. Chilton, for the prisoner. 
Mr. Key, for the United States. 

THE CIRCUIT COURT affirmed the in- 
structions as given. 



D. 
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DARRELL v. BROOKE. - 

[2 Hayw. & H. 329.] i 

Circuit Court, District of Columbia. May 31, 
1859. 

Wills op Personal Property — Execution — 
Question fou Jury. 

It is not necessary to the validity of a will 
of personal property that it should have a 
date, or that it should be in the handwriting 
of the testator, or signed by him, or have any 
subscribing witness, provided it was drawn at 
his request, and according to his dictation; he 
being then of sound and disposing mind, and 
capable of executing a valid deed or contract, 
which the court held was a question for the 
jury to decide. 

At law. Issue from the orphans' court as 
to the validity of a paper purporting to be the 
last will and testament of the late Benjamin 
E. Brooke, of the marine corps. 

Petition of Lucy M. Darrell: That where- 
as her uncle, the late Captain Benjamin E. 
Brooke, United States marine corps, recently 
deceased, leaving an instrument in the nature 
of a last will and testament, which testamen- 
tary paper is here shown to the court, and by 
which she, the said Luey M. Darrell, is made 
the legatee of her said uncle, she therefore 
prays this honorable court to place the said 
testamentary paper upon file, and to afford 
her further time to procure the attendance 
of her witnesses for the purpose of fully es- 
tablishing the validity of said testamentary 
paper. Also that Walter T. Brooke, as next 
of kin, be summoned to show cause, if any he 
has, why this petition should not be granted, 
&c. 

Answer of Walter T. Brooke: That the pa- 
per referred to in the petition (of Lucy M. 
Darrell) is not the last will and testament 
of the late Benjamin E. Brooke, and is not 
an instrument in the nature of a last will and 
testament of the said Benjamin E. Brooke, 
and is not a testamentary paper, or any paper 
whatever of the said Benjamin E. Brooke. 
That he objects. That the said paper ought 
not to be admitted to probate, and he prays 
that an issue or issues in the premises may 
be framed and sent to the circuit court to be 
tried, &e. 

Issue: "Whether the paper writing pro- 
pounded by the said Lucy M. Darrell be the 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 



last will and testament of the said Benjamin 
E. Brooke, deceased." 

The words of the will are as follows: "To 
Wm. S. Darrell, clerk in the general post of- 
fice, Washington, D. C, for Lucy Martha 
Darrell, his daughter, to whom I wish all my 
effects to be given, except my gold watch, 
which is to go to my brother Walter T^ 
Brooke, clerk in the general land office, Wash- 
ington, D. C." It was not written by the tes- 
tator, nor signed or sealed by him, nor was it 
witnessed. 

Pendall, Davidge & Booker, for propounded. 
Bradley, Carlisle & Maury, for caveator. 

THE COURT decided: 1. That it is not 
necessary to the validity of a will of personal 
property that it should have any date; that 
it should be in the handwriting of the testa- 
tor, or signed by him, or have any subscrib- 
ing witnesses, provided it was drawn at his- 
request, and according to his dictation, he be- 
ing then of sound and disposing mind, and ca- 
pable of executing a valid deed or contract, 
1 and that it had not been revoked. 

2. That if the decedent was a' lunatic, hav- 
ing lucid intervals, and the will was made 
during a lucid interval, it was valid. 

S. That if, at a time subsequent to the mak- 
ing of such will, the testator, being then ot 
sound and disposing mind, &c, referred to 
and described it as his last will and testament, 
and it had not been revoked, he thereby adopt- 
ed it as his last will and testament, and this- 
adoption made it his last will and testament; 
provided, that at the time of the adoption he- 
was of such sound and disposing mind, &c, 
whether or not he was of sound and disposing 
mind, &c, when the paper purporting to be a 
will was originally made. 

4. That if the will is consonant to the testa- 
tor's declarations, conduct and feelings to- 
wards the person in whose favor it was made- 
(his niece) and towards the objector (his broth- 
er) such consonance is entitled to weight with 
the jury in determining whether it was made 
in a lucid interval, &c. 

5. That if the testator, for some time before- 
the making of the will, had been subject to 
a bodily disease, attended by great depression 
of spirits, causing particular hallucinations of 
mind amounting to morbid delusion on those- 
subjects, but that on all other subjects the 
testator was entirely sane, and that the will* 
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had no connection "with such morbid delu- 
sion, then it is a question for the jury, wheth- 
er or not, under all the facts and circumstan- 
ces in evidence in the cause the testator was 
of sound and disposing mind and capable of 
executing a valid deed or contract 

The verdict of the jury was that the paper 
was the last will and testament of the testator. 



DAVIS (BIBBS v.)- See Case No. 18,235. 
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DE KRAFT v. BARNEY. 

[2 Hayw. & H. 403.] 

Circuit Court, District of Columbia. Jan. 25, 

1862. 

Constitutional Law— Effect op Judgments of 

Other States — Guardian and Ward — 

Jurisdiction of Orphans' Court. 

[1. A personal judgment or decree obtained 
in one state against a nonresident, who has 
not been served with process in the state, or 
who has not voluntarily appeared and subject- 
ed himself to the jurisdiction, has no extrater- 
ritorial validity, and does not come within the 
operations of the fourth article of the constitu- 
tion declaring the effect which the judicial pro- 
ceedings of one state shall have in other states. 
Therefore a decree of divorce awarding the 
custody of children to the wife, and declaring 
the husband and father an unfit person to 
have them in charge, obtained by default 
against a nonresident served by publication 
only, is not conclusive, or even admissible, in 
a proceeding in another state or in the District 
against the father to have him declared an un- 
fit custodian for his children and to procure the 
appointment of another guardian.] 

[2. A direction by a testator that his estate 
shall be held in trust for his daughter and her 
heirs, free from the control or disposal of any 
husband she might have, and exempt from his 
debts, contracts, or engagements, are directed 
solely to the exclusion of the husband from the 
absolute right of property which the marriage 
confers over all personal property of the wife, 
and from the usufruct for life of the real es- 
tate with its rents and profits, and does not 
refer to the right of guardianship of the hus- 
band over the children after the death of the 
wife.] 

[3. The orphans' court of the District of Co- 
lumbia has no jurisdiction, by virtue of the act 
of Maryland of 1789 (subchapter 12, § 3, and 
subchapter 15, § 12) or otherwise, to inquire 
whether a father be a fit person to be intrusted 
with the personal custody and education of his 
children. Its jurisdiction, as to him, extends 
only to the due care and management of the 
infant's estate.] 

Appeal from orphans' court. 

Petition [by John W. De Kraft] for the 
appointment of a guardian to the minor chil- 
dren of Samuel Chase Barney and Mary E. 
De Kraft (formerly Barney) deceased. 

The following is the opinion of the orphans' 
court iPURGFiLI/, Judge): 

"The above named, John W. De Kraft, filed 
his petition some months since in this court, 
praying that some competent person should be 
appointed guardian to such children. That 
their father, the said Samuel Chase Barney, 
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was disqualified and unfit to act as such, and 
offered in evidence in support of the charges, 
amongst other facts, a record duly certified, 
purporting to be a divorce granted by the dis- 
trict court of Jasper county and state of Iowa, 
on the 18th day of Sept., 1860, in favor of the 
said Mary E. De Kraft Barney, against the 
said Samuel Chase Barney, her husband. The 
said Samuel Chase Barney, in his answer to 
the above petition, denies the allegations in 
said petition, and insists that he is not dis- 
qualified from acting as guardian to said chil- 
dren, and has offered the evidence of several 
witnesses in his favor, stating that he was not 
in their opinion addicted to intemperance. 
Without special reference to all the facts in 
the above cause, there is enough in the said 
decree of divorce of the district court of Jas- 
per county, Iowa, so far as this court has ju- 
risdiction to determine this cause. 

"The sentence pronounced by the court 
granting the said decree was clear and em- 
phatic. It stated that it was a court of com- 
petent jurisdiction; that it had jurisdiction 
of the parties; and of the subject matter, the 
law having been fully complied with by pub- 
lication, and that notice had also, with a copy 
of the petition, been sent to the said Samuel 
Chase Barney's residence, and that he had 
been duly and timely served with notice as 
required by law; that the-charges in her peti- 
tion, which was proved, were others than 
adultery, and that the said defendant, Samuel 
Chase Barney was in default; that the said 
Mary E. De Kraft Barney, born Mary E. De 
Kraft, was entitled to a divorce from the 
bonds of matrimony from Samuel Chase Bar- 
ney, her husband, to whom she was married in 
the year 1847. The said sentence further stat- 
ed that the acts, conduct and character. of 
the said defendant, Samuel Chase Barney, had 
"been of such a character as to render him un- 
fit to have the custody of the minor children 
of the said marriage, and that they be placed 
under the control of their said mother during 
their minority. 

"If the said court of Iowa had erred, this 
court has no power to give him, the said Sam- 
uel Chase Barney, redress; that his remedy 
is before another tribunal, the regular appel- 
late court. The above decree cannot be im- 
peached or inquired into collaterally by this 
court, according to the authorities which are 
binding upon it. And it is binding also on 
the said Samuel Chase Barney until reversed. 
Raborg's Adm'x v. Hammond's Adm'r, 2 Har. 
& G. 42; Fishwick's Adm'r v. Sewell, 4 Har. 
& J. 393; Dimond's Adm'x v. Billingslea, 2 
Har. & G. 264; Hammond v. Ridgely's Les- 
see, 5 Har. & J. 245; Comegys v. State of 
Maryland, 10 Gill & J. 175; House v. Wiles, 
12 Gill & J. 338; U. S. v. Bender [Case No. 
14,567]. 

"The fourth article of the constitution of the 
United States (section 1), and the acts of con- 
gress of the 26th of May, 1790 [1 Stat 122], and 
March, 1804 [2 Stat. 298], passed in pursuance 
thereof, expressly declares that full faith and 
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credit shall be given to all the judicial acts 
rendered in the different states. Chief Jus- 
tice Marshall held in the case of Dartmouth 
College t. "Woodward, 4 Wheat [17 U. S.] 
629, that the legislatures of the different 
states had the right to legislate on the subject 
of divorce. That the constitution of the Unit- 
ed States, which prohibits the states from 
passing laws impairing the obligations of con- 
tracts, was never understood to restrict the 
general right of the legislature to legislate on 
the subject of divorce. Those acts enable 
some tribunals not to impair marriage con- 
tracts, but to liberate the parties, because it 
had been broken by the other. There is an- 
other fact in the case, which is entitled to 
much consideration: Edward De Kraft, the 
father of said Mary E. De Kraft Barney, de- 
ceased, the mother of the above children, l>y 
whom the entire estate, belonging now to the 
said minor children, came, expressly declared 
in his will that no husband of his daughter 
should ever control any part of the estate so 
devised. It appears from satisfactory evi- 
dence in this case that Doctor Harvey Linds- 
ley is a gentleman of high integrity in the 
community, and the court in the exercise of 
its discretion, believes him under all circum- 
stances, a proper person to be the guardian of 
the said minor children." 

From which decision the respondent, Sam- 
uel Chase Barney, appeals. 

Walter S. Davidge, for appellant. 
Richard S. Coxe, for appellee. 

MERRICK, Circuit Judge. The present ap- 
peal has its origin in one of those conditions 
of family embroilment always painful and dis- 
tressing, which rarely come to the notice of 
courts of justice, and which still more rarely 
are investigated by courts with either moral 
or material advantage to the parties involved. 
The legal aspect which the present controver- 
sy assumes will relieve this tribunal from a 
critical balance of the criminations and re- 
criminations with which the record abounds. 
Simple justice requires us, however, to ob- 
serve that the most flagrant charge against 
the appellant is utterly unsupported and un- 
warranted by the evidence which t has been 
adduced in that behalf. The appellee, as 
proehein ami and near relative, filed his peti- 
tion against the appellant in the orphans' 
court, praying that court to refuse to the ap- 
pellant the guardianship of the persons and 
estates of the appellant's four children, alleg- 
ing that he was an unfit and improper person 
for the office, and charging that he had been 
divorced from his wife, Mary De Kraft Bar- 
ney, now deceased, by a decree of the district 
court of Jasper county, in the state of Iowa, 
and by that decree the appellant had been 
deprived of the custody of his children, and 
that his moral obliquity also was there fully 
adjudged. The appellee made sundry specific 
charges in addition, and offered to sustain 
them by proof. The cause was heard and 



proofs taken at great length before the or- 
phans' court That court finally adjudged that 
insomuch as the court in Iowa had divorced 
the wife from the appellant, and had decreed 
his acts, conduct and character to have been 
such as to render him unfit to have the cus- 
tody of the minor children of the marriage, 
and had committed the custody to the mother, 
the appellant was conclusively bound by that 
decree, and while unreversed it furnished an 
answer to his claim for the custody of the 
persons and estate of his children. The court 
also determined that the claim of guardian- 
ship of the father ought to be controlled by 
the fact that the estate of the children was 
derived under the will of the late Edward De 
Kraft, the maternal grandfather of the chil- 
dren, and he had by his will declared that his 
estate should be held by trustees in trust for 
his daughter and her heirs, free from the con- 
trol or disposal of any husband she might 
have, and exempt from his debts, contracts 
or engagements. In both of these conclu- 
sions we think there was error in the decision 
of the orphans' court. 

It appears from the record that the appel- 
lant was married to his late wife in the Dis- 
trict of Columbia in 1847, and continued to 
reside here for many years; that some years 
prior to her decease they went to Paris, in 
France, and there sojourned, he being all the 
while a lieutenant in the navy of the United 
States; and that private difficulties having 
arisen between them, proceedings were insti- 
tuted in a French tribunal, which decreed 
temporary custody of the children and a tem- 
porary separation of the parties, with leave to 
the wife to come to America to prosecute a 
petition for divorce'. In the spring of 1860 
Mrs. Barney came to the United States, unat- 
tended by her husband, and proceeding to the 
state of Iowa, where neither she nor husband 
had ever resided, she then filed in the district 
court of Jasper county, her petition -for di- 
vorce, causing puMication to be made against 
her husband as an absent defendant, and pro- 
cured a decree of divorce against him by de- 
fault in September following, containing the 
allegations and determinations above referred 
to, and which are now relied upon as irref raga- 
bly conclusive against the appellant, not only 
as touching the marital relation, but also of 
the facts and charges recited as the basis of 
the decree, and of the paternal rights of the 
father over his children. 

What might .or might not be the effect within 
the state of Iowa of an ex parte decree of di- 
vorce obtained as was the present and whether 
all the statutory requirements of the law of Io- 
wa were complied with, so as to vest the dis- 
trict court of Jasper county with a jurisdiction 
entitled to consideration within the territo- 
rial limits of that state, we need not here in- 
quire, it being conclusively settled by the su- 
preme court of the United States in repeated 
adjudications that a personal judgment or de- 
cree obtained in any state of the Union over 
a non-resident who has not been served with 
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process within the state, or who has not vol- 
untarily appeared and subjected himself to 
the jurisdiction of the court, has no extra- 
territorial validity and does not come within 
the operation of the fourth article of the con- 
stitution, declaring the effect within one state 
of judicial proceedings had in another state. 
Among other authorities, see Shelton v. Tiffin, 
6 How. [47 U. SJ 143; Bos well's Lessee v. 
Otis, 9 How. [50 TL S.] 336; Landes v. Brandt, 

10 How. [51 TJ. SJ 348; D'Arey v. Kitchen, 

11 How. [52 TJ. SJ 165; and Webster v. Reid, 
Id. 437; and that a case of divorce is em- 
braced within the principle. See Vischer v. 
Viseher, 12 Barb. 640; Hill v. Hill, 28 Barb. 
23. 

Controlled by these authorities, as well as 
by the dictates of manifest justice, we are of 
opinion that the record of the court of Iowa 
was not admissible evidence for any pur- 
pose against the appellant in the present con- 
troversy. 

The provisions of the will of Edward De 
Kraft, which were relied upon as the sec'ond 
ground of exclusion, when examined, have no 
relation to guardianship; indeed it cannot be 
deduced from the terms of the instrument that 
the matter of guardianship was at all in the 
mind of the testator. The provisions of the 
will are directed solely to the exclusion of 
any husband from that absolute right of prop- 
erty which the marriage confers over all the 
personal property of the wife, and from the 
usufruct for life of the real estate, with all 
its rents and profits. The terms of the will 
debar him from these, during the marriage, 
and also from his right of survivorship and 
curtesy: according to the doctrine of the cases 
of Marshall v. Beall, 6 How. [47 TL SJ 70, 
and Ward v. Thompson, 6 Gill & J. 349; 
but the strict terms of this settlement no more 
militate against the right of guardianship of 
the surviving husband than would the terms 
of a deed in fee simple from a total stranger 
to the children for a house and lot in this city. 

The foregoing considerations dispose of the 
grounds of judgment rejied upon by the court 
below, but as the act of assembly requires this 
court, on appeal, to go further (see section IS, 
subc. 15, Act Md. 1798), the question remains 
whether upon the testimony of the living wit- 
nesses produced by the petitioner, the court 
below was authorized to refuse to accept from 
the appellant a sufficient bond if tendered un- 
der the statute as natural guardian to his in- 
fant children? In other words, has the or- 
phans' court jurisdiction to inquire into the 
character and conduct of a father, to exclude 
him from the care and custody of his infant 
children, and to commit their persons as well 
as their estates to a stranger? 

The power is an inquisitorial power of a 
most delicate and difficult sort which must in- 
evitably in its exercise "bring to light numer- 
ous family differences, family difficulties and 
family misfortunes which it were "better for* 
the honor of humanity to cover with the thick- 



est veil of charitable silence. For such inves- 
tigations the machinery of courts of justice is- 
ill adapted, especially the orphans' courts, 
whose interference with parental discipline 
could rarely be exerted usefully. The Vice- 
Chaneellor in 2 De Gex & S. 474, says: "The 
acknowledged rights of a father with respect 
to the custody and guardianship of his infant 
children are conferred by the law, it may be 
with a view to the performance by him of du- 
ties towards the children, and in a sense on 
condition of performing those duties, but there 
is great difficulty in closely denning them. It 
is substantially impossible to ascertain or wateh 
over their full performance, nor could a court 
of justice usefully attempt it. A man may 
be in narrow circumstances; he may be negli- 
gent, injudicious and faulty as the father of 
'minors; he may be a person from whom the 
discreet, the intelligent, and the well disposed, 
exercising a private judgment would wish his 
children to "be for their sakes and his own re- 
moved; he may be all this without rendering 
himself liable to judicial interference, and in 
the main for obvious reasons it is well that it 
should be so." 

Such being the nature of the power claimed, 
and such being some of their objections to its- 
exercise, it must be apparent to every one 
(independently of the? injunctions of the act 
of 1798, "that the orphans' court shall not 
under pretext of incidental powers or con- 
structive authority exercise any jurisdiction 
whatever not expressly given,") that its pos- 
session by that tribunal should he denied un- 
less beyond all reasonable doubt the terms of 
the law vest it or the spirit of the law re- 
quires it to be comprehended in certain lan- 
guage which seems Inroad enough to include it. 

Prior to the act of 1777 (chapter 8), the courts 
of the commissary-general and his deputies had 
jurisdiction only in testamentary affairs, the 
exclusive cognizance of matters of guardian- 
ship being confided to the county courts who 
were authorized only to appoint guardians to 
infant orphans who had no natural guardian. 
The county courts supervised the management 
of their estates and liad it in charge by the act 
of 1715 (chapter 39, §§ 21, 22), annually to in- 
quire by a jury "whether the orphans be kept, 
maintained and" educated according to their 
estates,", and to remove their guardians upon 
default found "by the jury. This jurisdiction 
was for the first time transferred to the or- 
phans' court by the act of 1777 (chapter 8). 
Before that statute the ordinary never exer- 
cised, either under the laws of England or the- 
laws of Maryland, any jurisdiction in the mat- 
ter of the appointment or removal of guard- 
ians. See Macph. Inf. 74; Bex v. Belaval, & 
Burrows, 1436; Monro v. Ritchie [Case No. 
9 t 312]. Upon the revision of our testamentary 
system l>y the act of 1789 Hie orphans* jury 
was abolished, and in lieu of its functions the- 
orphans' court was authorized by the twelfth 
section of subchapter 15, upon application 
suggesting improper conduct in any guardian. 
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whatever, either in relation to the care and 
management of the property or person of any 
infant, to inquire into the same, and at their 
discretion remove such guardian and make 
ehoice of another who shall receive the prop- 
erty and custody of the said ward. 

It will scarcely occur to any one who will 
advert to the history of the orphans' jury, and 
there read the language I have quoted, that 
the legislature had in contemplation when us- 
ing the words "any guardian whatever" to 
confer upon the orphans' court the jurisdiction 
to enter every family in the land, upon sugges- 
tion from a child or some person on his he- 
half, investigate its private history and dis- 
cipline, drag all its painful memories hefore 
the puhlic attention, and record private 
shames and private griefs, to the scandal of 
future as well as the present generation, and 
yet such is the result of the argument in this 
case, for it is said that the father is the natu- 
ral guardian of his children, and as the stat- 
ute says "any guardian whatever," a natural 
guardian is included in the expression. This 
argument has its vice in an inversion of the 
force of language. The aspect in which the 
father is viewed by the law is that of parent, 
and not of guardian; the latter is the subordi- 
nate, the former the paramount relation; the 
less to he controlled by the greater, and not 
the greater curtailed by the less. 

In the language of Blackstone, the relation 
-of guardian is derived out of that of the par- 
ent, the guardian being only a temporary 
parent. Indeed, the loose manner in which 
the term natural guardian is used has given 
rise to much perplexity in the law books, and 
confusion in drafting and interpreting stat- 
utes. Its original and proper significance and 
•energy arose out of the conflict between the 
-claims of tenure and of parental right in the 
matter of lands held under the feudal tenure 
<or knight's service or in chivalry. In that 
ease the right to the custody of the person of 
the infant heir belonged to the father in ex- 
clusion of the lord in chivalry, who neverthe- 
less retained the wardship of the lands, and 
was entitled also to the custody of the per- 
son as against mother, grandfather, and every 
other relative except the father, whose par- 
amount parental right was acknowledged by 
the feudal lawyers under the scholastic desig- 
nation of guardian by nature. It is tiie char- 
acter of parent which the law has in view, 
and its sacredness at common law is admirably 
illustrated in this, its triumph over the iron 
■exigency of military tenure. "Whenever, there- 
fore, our statutes use the term guardian, the fa- 
ther, although in one sense the natural guard- 
ian is never to be included, unless there be 
something more which imperatively demands 
that he should be embraced by the expression. 
But it is said that the father is to be embraced 
by the language of the section, because by 
the third section of subchapter 12, in ease an 
infant becomes entitled by descent or devise 
to land or to legacy or distributive share, his 
natural guardian may be called upon to give 



bond for the performance of his trust, and 
upon his neglect or refusal the court may ap- 
point another guardian. Does it follow from 
this section that if a father be poor, and by 
any of the contingencies enumerated his child 
should receive a large portion, for which he 
could find no one willing to go his surety, that 
therefore the court shall deprive him of the 
care and custody, the training, education and 
social consolation of his child, and confide not 
only the estate but the person of his child to 
some wealthier or better known stranger; and 
yet this conclusion must be reached before the 
interpretation claimed can be given to the 
twelfth section of subchapter 15. 

It is obvious that the other guardian, con- 
templated by the third section, is a guardian 
of the estate only and not of the person. Re- 
peated adjudication in England has establish- 
ed that a father cannot be deprived of the cus- 
tody of his child, by a devise or legacy ac- 
companied by the designation of guardian, and 
what is there held to> be repugnant to natural 
right, we must not impute to the legislation in 
the construction of a statute, admitting a dif- 
ferent meaning. 

Chancellor Kent says (2 Comm. 221, note 
c): ""Attempts have been made to control the 
father's right to the custody of his infant 
children by a legacy given by a stranger to 
an infant, and the appointment by him of a 
guardian in consequence thereof. But it is 
well settled that a legacy or gift to a child 
confers no right to control the father's care 
of the child, and no person can defeat the fa- 
ther's right of guardianship by such means." 

In the ease of Vanartsdalen v. Boyer, 14 Pa. 
St 384, the court on appeal from the orphans' 
court, held that a devise by a grandfather of 
lands, &e, to grandchildren, containing a 
clause, "my executors hereinafter named to be 
guardians for the children of my said daugh- 
ter, during their minority, and I do hereby 
nominate and appoint them for that purpose," 
meant merely a devise of the guardianship of 
the property, but was not intended to inter- 
fere with the natural {Tight of the father to 
the custody and care of the, children. 

Upon these considerations the sound rule of 
construction would seem to limit the power 
of substitution to the trust, which the legis- 
lature for the first time subjected to the juris- 
diction of the orphans' court, by the third sec- 
tion of subchapter 12, to wit: the security 
and control of the infant's estate, and that 
being the ease, when we apply the provisions 
of section 12, sube. 15, we should in like man- 
ner limit the terms to the subject matter, to 
wit: the conduct of the father to the man- 
agement of the property of his child. The 
case of Fridge v.' State, 3 Gill & J. 113, is 
relied upon as adjudicating this question. Up- 
on looking at the case it will be found that 
the present inquiry was not by the remotest 
hint brought to the minds of the court. The 
point before the court there was whether, it 
being shown in a suit upon a guardian's bond, 
collaterally that the mother as natural guard- 
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ian was living at the time of appointment, that 
fact did not of itself show that the orphans' 
court transcended its jurisdiction in appoint- 
ing a third person guardian. And in meet- 
ing that objection, the court of appeals said: 
"Unless the natural guardian had failed or 
neglected to give bond for the performance 
-of her trust on being called upon to do so, in 
pursuance of the third section of the twelfth 
subchapter of the act of 179S, e. 101, or had 
been removed for cause under the provisions of 
the twelfth section of subchapter 15, it would 
not have been the case of an erroneous judg- 
ment," &c. 

This chance expression in the course of a 
judicial opinion is relied upon as settling the 
claim of jurisdiction to the extent insisted on 
by the appellee. The case before the court 
was a case purely involving the estate of the 
infant and not relating to its custody; and the 
court, in speaking of "the removal for cause," 
does not say for what cause, nor what shall be 
the extent of the removal, and the language 
is perfectly consistent with the idea that the 
cause for which the natural guardian shall be 
removed must be some misconduct or derelic- 
tion touching the estate,- and that the removal 
so to be made is a removal from the control 
of the estate. Nor do I think the concluding 
words of the section given any additional force 
to the claim, for as I have endeavored to 
show, that from the third section the statute 
contemplates a separation of the custody of 
the person and the estate in certain contingen- 
cies, and when we come to construe the 
twelfth section we must adopt the plain rule 
of rendering consequents' according to their 
antecedents, giving to those cases where the 
property and persons have both come under 
the control of the court the right to transfer 
both; and where the property alone has come 
under its dominion, the right to transfer the 
property only. - The foregoing limitation of the 
power of the orphans' court is necessary to 
harmonize the act of 1798 with the act of con- 
gress of February 20, 1846 (9 Stat. 4, e. 8, § 
1). By its provisions, when an infant whose 
father is living shall, by gift or otherwise, be- 
come entitled to property separate from the fa- 
ther, the court may compel him to give bond 
to account for it, as other guardian, and if he 
fail or refuse, the court "shall have power to 
appoint a special guardian to take charge of 
said property, who shall give bond and securi- 
ty as in other cases, but with conditions to 
suit the casoi" Here we have a legislative 
declaration that the separate property of the 
infant shall, upon the father's default, be giv- 
en in charge to a special guardian. 

Now what reason can be shown why an in- 
fant having property by gift should be left to 
the personal control of his father,- while he 
who has a legacy or distributive share, in the 
discretion of the orphans' court be committed 
to the charge of another. For the foregoing 
reasons we think the orphans' court precluded 
from inquiring whether a father be a fit per- 
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son to be entrusted with the personal custody 
and education of his children, and that Its ju- 
risdiction as to him extends only to the due 
care and management of, the infant's estate. 
It does not appear in this case that the f ather 
was permitted to tender a good and sufficient 
bond for the management of his children's 
property, nor is' there anything in the testi- 
mony to show him to be incompetent for that 
task. We think him entitled to that privi- 
lege for aught disclosed upon the record. 
Should it appear that it is in some very ma- 
terial and important respects essential to the 
well being and welfare of children, either 
physically, intellectually or morally that the 
rights of a father "should be suspended or in- 
terfered with, the chancery jurisdiction is am- 
ple to afford remedy." Curtis v. Curtis, 5 
Jur. (N. S.) 1147. In a proper ease that tribu- 
nal may be invoked, and the interests of so- 
ciety protected without resorting to danger- 
ous rules of construing statutory grants. It 
is therefore ordered that the decree of the or- 
phans' court rejecting the application of the 
appellant to be permitted to give bond for the 
performance of his trust as natural guardian 
of the estate of his infant children, and that 
appointing Dr. Harvey Lindsley guardian of 
the said infants, be reversed, and said letters 
of guardianship issued to said Lindsley are 
hereby annulled, and the cause is remanded to 
the orphans' court with directions to cite the 
said' Samuel Chase Barney for the purpose of 
entering into bond with good and sufficient 
security, to be determined by said court, for 
the execution of his trust as aforesaid, &c. 



DB KRAFT (BARNEY v.). See Cases Nos. 
18,230 and 18,30S. 

DE KRAFT (LINDSLEY v.). See Case No. 
18,308. 

DELAWARE, The (BOUKER v.). See Case 
No. 18,243. 



Case Wo. 18,289. 

DERMOTT v. FOWLER. 

[2 Hayw. & H. 124.] i 

Circuit Court, District of Columbia. Sept. 27, 
1853. 

Party-Walls— Cost, op Repairs. 

Where the defendant uses a party-wall in the 
erection of his adjoining store, and is put to 
necessary expense in making the party-wall fit 
for his use, the jury, in assessing the damages, 
may" take in consideration such extra expense, 
unless the party, or those under whom he 
claims, waived the defects. 

At law. Action of debt. The declaration 
states that the defendant was indebted to the 
plaintiff in the sum of $449.92, for material 
furnished and work and labor performed and 
bestowed on the party-wall, being the north 
wall of the warehouse owned by the plaintiff, 



i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 
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and being between the plaintiff and defendant, 
agreeable to the 4th section of Regulation No. 
1, entitled "Terms and conditions declared by 
president of the United States, the 17th Oc- 
tober, 1791, for regulating the material and 
manner of the building, and improvements on 
the lots in the city of Washington." The fol- 
lowing, after giving in detail the contents of 
the wall between the parties, is the certificate 
of the measurer: "According to the building 
regulations Mr. Fowler is required to reim- 
burse one-half the value of said wall to Miss 
Dermott. Samuei Fowler to Miss Anne R. 
Dermott, Dr. To- one-half value of so much 
of the party-wall as is designed to be used by 
him in the erection of his adjoining store, as 
per above measurement and, valuation, §449.- 
92. John C. Harkness, measurer." 

John Carrol Brent, for plaintiff. 
Joseph H. Bradley, for defendant. 

On the trial of the case the following re- 
marks were made by THE COURT: We 
think the jury, in estimating the cost of the 
wall to be paid for by the defendant, may 
take into consideration such expense as the 
defendant was necessarily put to to make the 
part of the wall so used by him fit for that 
purpose, unless the jury shall find from the 
evidence that the defendant waived such de- 
fects, or those under whom he claims waived 
them. It must be considered that the defend- 
ant, when he purchased, did so with a view 
to the condition in which "it was at that time, 
and whatever damage was done by it pla- 
cing the wall there, claimed for in this case, 
might have risen in relation to the freehold. 
This defendant cannot have a right to recover 
therefor. There seemed to be a claim for set- 
off against the plaintiff's account for ground 
used by the plaintiff, although she denied the 
claim. 

The jury brought in a verdict of damages 
§365, with interest from November 10, 1851, 
the time when the defendant commenced to use 
the wall. 
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DISTRICT ATTORNEYS' FEES. 
[1 Blatchf, 647.] i 
Circuit Court, N. D. New York. 



1852. 



District Attorneys' Fees. 



1. Under the provisions of the act of May IS, 1842 (5 
Stat. 484), ■which are made permanent by the act of 
March 3, 1845 {5 Stat. 764), the district attorneys for 
tSe Northern and Southern districts of New York are 
entitled to the same fees that are allowed to attorneys, 
solicitors, and counsel in the supreme court and 
court of chancery of New York, according to the na- 
ture of the proceedings, for like services rendered 
therein. 



1 [Reported by Samuel Blatchford, Esq., and here re- 
printed by permission.] 



2. For services rendered to the United States by 
those officers in civil and criminal cases, their fees, 
must be taxed according to the latest fee bill in the 
supreme court of New York, in which the rate of fees 
is prescribed for attorneys and counsel in that court, 
and which will be found in chapter 386 of the Law?- 
of 1840, as amended by chapter 273 of the Laws of 
1844. 2 Rev. St. N. Y. (3d Ed.) pp. 722-725. 

3. The act of the legislature of New York abolish- 
ing all attorney and counsel fees (Laws N. Y. 1849, c. 
438, § 303) does not affect the right of those district 
attorneys to the rate of compensation allowed to at- 
torneys and cbunsel in the supreme court of New 
York, as it stood at the time of the passage of that 
act. 

4. Where there is an allowance in the supreme court 
or court of chancery of New York, according to the 
nature of the proceedings, for a' corresponding serv- 
ice, the district attorney can have no other or great- 
er fee. 

5. But it is not necessary, in order to entitle the dis- 
trict attorney to fees for a given service, that a cor- 
responding fee for a like service should be given to 
attorneys, solicitors, and counsel, by an existing law 
of the state. 

6. Where no such corresponding fee Is given by any 
existing law of the state, the usage and practice is to- 
refer back to some previous law of the state regulat- 
ing the fees of attorneys and counsel, wherein may be 
found an allowance for a corresponding service. 

7. The proper fees for subpoena tickets and for draw- 
ing indictments. 

S. The practice prescribed for the commitment of 
prisoners by the marshal to the custody of the jails 
of the state, and for bringing them, up for trial or 
other cause after such commitment. 

9. The mittimus and the habeas corpus, in such 
cases, discussed. 

The bills of James R. Lawrence, Esq., dis- 
trict attorney for the Northern district of New 
lork, for services rendered to the United 
i States in civil and criminal cases, at the Oc- 
tober term, 1851, of the circuit court for that 
district, at Albany, having been submitted to 
Mr. Justice NELSON, he delivered the follow- 
ing opinion: 

NELSON, Circuit Justice. The act of con- 
gress of March 3, 1841 (5 Stat. 427), provided, 
among other things, that, in lieu of all fees, 
emoluments, etc., it should and might be law- 
ful for the district attorney to demand and re- 
ceive "the same fees that now are, or here- 
after may be, allowed," by the laws of the 
state where the courts are held, to the attor- 
neys and counsel in the highest courts of the 
state in which the service was - rendered, and 
no other fees or emoluments; and that he 
should receive for every day's actual attend- 
ance at any court, five dollars per day; and 
for any services, including the compensation 
for mileage, performed by him in the discharge 
of his official duty, for which no compensation 
was provided by the laws of the state, he "may 
receive such fees as are now allowed by law 
according to the existing usage and practice" 
of the courts of the United States. Then fol- 
lowed the limitation of the amount to be re- 
tained, which was not to exceed the sum of 
six thousand dollars per annum, over and 
above allowances to deputies and for office ex- 
penses. The above is the substance of the 
act, as it respects compensation to this officer. 
It was a proviso to the appropriation act of 
that year, and, therefore, would seem to have 
been of a temporary character. 

The act of eongress of May IS, 1S42 (5 Stat. 
484), forbids any per diem allowance to the 
district attorney, for attendance when the dis- 
trict or circuit court is sitting in bankrupt 
cases, unless his attendance is required by the 
court or the solicitor of the treasury, and also, 
in the Southern and Northern districts of New 
York, restricts the fees and emoluments of 
this officer to such as "now are or hereafter 
may be allowed by the laws of the state of 
New York" to attorneys, solicitors and coun- 
sel "in the highest courts of law or equity, of 
original jurisdiction," of the state, "according 
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to the nature of the proceedings, for like serv- 
ices rendered therein." 

The act of 1841 adopted the fees and emolu- 
ments allowed to attorneys and counsel by 
the state laws, in the highest courts of the 
state, as the rate of compensation for like 
services of the district attorney in the district 
and circuit courts of the United States.. The 
act of 1842 modifies the clause, as it respects 
the Northern and Southern districts of New 
York, hy restricting the allowance to the rate 
in the highest courts of original jurisdiction. 
Under the act of 1841, the rate of fees to 
which the district attorney was entitled in 
New York was the fees allowed to attorneys 
and counsel in the late court for the correc- 
tion of errors, that being the highest court of 
the state. Under the act of 1842, he is en- 
titled to the rate allowed in the supreme court 
and court of chancery, according to the nature 
of the proceedings, these being the highest 
courts of law and equity in the state, of orig- 
inal jurisdiction. ^ „ „ _ 4 

The act of May 8, 1792 (1 Stat. 277, § 3), 
had adopted the same rule of compensation, 
namely, "such fees in each state respectively 
as are allowed in the supreme courts of the 
same." The same rule was given in the act 
of February 28, 1799 (1 Stat. 625, .§ 4), and 
which, as far as I have been able to find from 
an examination of the acts of congress, con- 
tinued down to the passage of the provision 
of 1841. ^ x 

The bills before me must, therefore, be tax- 
ed according to the latest fee bill in the su- 
preme court of New York in which the rate of 
fees is prescribed for attorneys and counsel in 
that court, and which will be found in chap- 
ter 386 of the Laws of 1840, as amended by 
chapter 273 of the Laws of 1844. See this 
fee bill in 2 Rev. St. N. Y. (3d Ed.) pp. 722- 
725. Since the third edition of the Revised 
Statutes was published, all attorney and 
counsel fees in the supreme court of New 
York have been abolished by an act of the 
legislature, and the measure of compensation 
has been left to an agreement between them 
and their client. Laws N. Y. 1849, c. 438, § 
303; St N. Y. (Blatchf. Ed.) 265. I ami of 
opinion, however, that this act does not affect 
the question of taxation, or the right of the 
district attorney to the rate of compensation 
allowed to attorneys and counsel, as it stood 
at the time of its passage. 

The act of 1842 provides, that he shall not 
receive any greater or other fees, etc., for serv- 
ices rendered, than "now are or hereafter may 
be allowed by the laws of the state of New 
York" to attorneys, solicitors, and counsel in 
the highest courts of law or equity," etc., for 
like services rendered therein." This act vir- 
tually adopts the laws existing in the state at 
the time, prescribing fees to attorneys and 
counsel in the supreme court, and also any 
subsequent law modifying them, either by in- 
creasing or diminishing the rate. The rate of 
fees allowed by the laws of the state, when 
adopted, became a part of the act of congress; 
and so, in respect to any modification. The 
modification, however, must be a modification 
of the rate of the allowance, not an abrogation 
of all allowance of fees and compensation, in 
order to bring it within the fair meaning of 
the act of 1842. It was the fees that were 
then allowed to attorneys and counsel in the 
state, or that might thereafter be allowed, 
that was referred to as constituting the gen- 
eral rate of allowance to the district attorney. 
If no alteration took place, the rate continued 
as it stood in 1842. If the allowance was sub- 
sequently varied by the state law, that would 
govern. But there must be, in the subsequent 
change, an allowance for the corresponding 
services, before it can be made applicable. 
Any other interpretation of the act of congress 
would not only be unreasonable, but uncalled 
for by the terms of the provision. The law 



of the state, therefore, abolishing all fees and 
compensation to attorneys and counsel, left the 
rate as adopted by force of the act of 1S42 
untouched. This provision of the act of 1842 
seems to have been virtually re-enacted by the 
act of March 3, 1843 (5 Stat. 639, 640), by 
the act of June 17, 1844 (5 Stat. 690), and to 
have been made permanent by the third sec- 
tion of the act of March 3, 1845 (5 Stat. 764). 
A criticism may be made upon the language 
of the act of 1842, the effect of which, it might 
be claimed, would lead to the conclusion that 
the district attorney is entitled to no fees since 
the passage of the law of the state abolishing 
them. I refer to the clause, "Any greater or 
other fees and emoluments, * * * for serv^ 
ices rendered,"* etc., "than now are or here- 
after may be allowed by the laws of the state 
of New York to attorneys, solicitors, counsel," 
etc., "for like services," etc. It may be said 
that this excludes all compensation for services, 
whatever they may be, by the district attor- 
ney, unless a corresponding fee for a like serv- 
ice can be found in an existing law of the state. 
But this is obviously not the meaning of the 
clause. The term "greater or other fees," in 
the connection in which it is found, means no 
greater or other fees shall be allowed this of- 
ficer for a service rendered than are allowed to 
attorneys or counsel by the state law for a 
like service rendered by them. In other words,- 
where there is an allowance in the supreme 
court or court of chancery of the state, accord^ 
ing to the nature of the proceedings, for a cor- 
responding service, the district attorney shall 
have no other or greater fee. This is all that 
the clause means, and not that, if no allowance 
can be found for the service in the state law, 
nothing shall be allowed this officer for the 
service. 

The usage and practice in such cases (and 
which was recognized in the act of congress of 
1841) is to refer back to some previous law of 
the state regulating- the fees of attorneys and 
counsel in which may be found an allowance 
for a corresponding service. The object of this 
part of the provision of the act of 1842 was to 
change the rate of the fees from that of tho 
highest court of the state, to that of the high- 
est court of original jurisdiction, as has already 
been explained. 

There are few items in the bills whieh have 
been erroneously charged: 

1. Dr. subp. ticket is charged by the folio. 
The allowance for these tickets is twenty cents 
each, and this whether drafts or copies. 

2. The indictment is charged by the folio. 
The rates of fees for a declaration in the su- 
preme court should, I think, govern. This 
charge is $2.50 for the draft, and S1.25 for 
each copy. It is an inadequate compensation; 
but it seems to be a corresponding service in 
the supreme court, or so nearly such, that it 
must be held to apply, and it is the only on*j 
in any fee bill in that court which is analogous. 

The practice in respect to the commitment of 
prisoners by the marshal to the custody of the 
jails of-the states seems unsettled, and not uni- 
form in the different states. The resolution of 
congress of September 23, 1789 (1 Stat. 96), 
recommended to the several states to pass laws 
making it the duty, of the keepers of their" jails 
"to receive and safe keep therein all prisoners 
committed under the authority of the United 
States, until they shall be discharged by due 
course of the laws thereof, under the like pen- 
alties as in case of prisoners committed under 
the authority of such states respectively." The 
state of New York passed a law in pursuance 
of this recommendation. Act Jan. 28, 1790; 
2 Greenl. Comp.-p. 292.2 

The mittimus must, of course, be directed to 
the marshal, commanding him, in the name of 
the. president of the United States, to convey 

a [See note at end of case.] 
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and deliver the prisoner to the keeper of the 
jail, and it should, I think, also contain a com- 
mand to the keeper to receive him. The orig- 
inal mittimus, or a copy of it duly certified by 
the marshal or his deputy, should be left with 
the keeper of the jail, as his authority for the 
detention. And, when it is necessary to bring 
the prisoner up for trial, or other cause, a writ 
of habeas corpus, directed to the marshal, and 
containing a clause directing the keeper to de- 
liver him, would seem to be necessary, the mar- 
shal leaving, at the same time, a copy, certified 
by him, with the keeper, for his security. The 
writ in this form would afford a justification 
to both officers. This writ, or some equivalent 
authority, seems essential for the protection of 
the keeper in delivering the prisoner to the mar- 
shal, as he is responsible for him after the com- 
mitment, until discharged by due course of law; 
and the writ is also authority to the marshal 
to receive and bring up the prisoner. Whether 
some simpler mode might not be devised for 
bringing up the prisoner and committing him 
de die in diem, pending the trial, I cannot at 
present say. It is clear that the officers must 
be clothed with proper authority at all times 
to justify the custody of the prisoner, and to 
resist any attempt at escape or rescue. 

The practice in the First circuit, as I am ad- 
vised, is to commit by a regular mittimus, and 
to bring the prisoner up by a writ of habeas 
corpus, thereby furnishing the keeper of the 
jail and the marshal with the proper authority 
at all times to justify the execution of their 
duty. 

NOTE. This act was as follows: "Be it enacted, 
etc., that it shall and is hereby declared to be the 
duty of the sheriffs of the several counties within this 
state, to receive him into the several gaols within 
their respective bailiwicks, and safely keep, all pris- 
oners who shall be committed to the said gaols, by 
virtue of any process to be issued under the author- 
ity of the United States, until they shall be dischar- 
ged by the due course of the laws thereof; the 
United States supporting such of the- said prisoners 
as shall be committed for offences against the said 
United States. And in case any prisoner or prisoners 
shall eseane out of the custody of any sheriff to 
whom he or they shall or may be committed as afore- 
said, such sheriff shall be liable to the like actions and 
penalties as he would have been, had such prisoner or 
prisoners been committed or charged in custody, by 
virtue of any process issuing under the authority 
of this state; and such sheriff or sheriffs respective- 
ly, into whose custody any such prisoner or pris- 
oners shall be as aforesaid committed, is hereby au- 
thorized to take and receive to his own use such 
sum or sums of money as shall be payable by the 
United States, for the use of the said gaols." 

The following are the provisions of the Revised 
Statutes of New York upon the same subject: 

"Section 1. It shall be the duty of the keepers of 
the respective county prisons, to receive into their 
prisons any person duly committed thereto for any 
offence against the United States, by any court or 
officer of the United States, and to confine such per- 
son in their prisons, until he shall be duly discharged; 
the United States supporting such person during his 
confinement. 

"Sec. 2. It shall be the duty of the respective keep- 
ers of each of the county and state prisons, to re- 
ceive into the said prisons and safely to keep therein, 
subject to the discipline of such prison, any crim- 
inal convicted of any offence against the United 
States, sentenced to Imprisonment therein, by any 
court of the United States, sitting within this state, 
until such sentence be executed, or until such convict 
shall be discharged by due course of law; the Unit- 
ed States supporting such convict, and paying the 
expenses attendant upon the execution of such sen- 
tence. 

"Sec. 3. In case any such prisoner shall escape, or 
attempt to escape out of the custody of any keeper 
to whom such prisoner may have been so committed, 
he shall be liable to the like punishment as if he had 
been committed by virtue of a commitment or convic- 
tion under the authority of this state. 

"Sec. 4. The keeper of any prison to whom any such 
prisoner may have been committed, shall be liable to 
the like penalties and punishment, for any neglect or 
violation of duty in respect to the custody of such 
prisoner, as if such prisoner had been committed by 
virtue of a commitment or conviction under the au- 
thority of this state." 
2 Rev. St pp. 773, 774. 



Case No. 18,391. 

DIXON et al. v. WALKER. 

[2 Hayw. & H. 316.] i 

Orphans' Court, District of Columbia. March, 
1859. 

Aliens— Descent and Distribution. 

1. Under the Maryland act of December, 1791 
(section 6), no alien can take by descent the 
real estate of an alien or naturalized citizen, 
but they can take real estate by deed or will. 

2. The personal property of an alien or natu- 
ralized citizen dying intestate will be distribut- 
ed according to the law of the domicil of the 
deceased. 

For the distribution of the estate of a nat- 
uralized citizen, who died intestate. Proceed- 
ing by James Dixon and others, heirs of James 
Dixon, deceased, against James Walker, ad- 
ministrator of the estate of James Dixon, de- 
ceased, to recover the estate of decedent 

J. M. Carlisle, for the heirs. 

PURCELL, J. James Dixon, a native of 
Scotland, emigrated to the United States and 
located in Washington City about 30 years ago, 
and became a citizen by naturalization, after 
which he acquired property, both real and per- 
sonal, in the District of Columbia. He has re- 
cently departed this life intestate, and the ad- 
ministration of his estate has been committed 
by this court to James Walker. 

It appears, as stated by the administrator, 
that deceased left no issue, but as next of kin 
he left three sisters, viz. Jennette, Elizabeth 
and Margaret, and the children of a deceased 
brother William, all being aliens. The sister 
Margaret has two son§ in this District who 
have been naturalized. 

The question before this court is, who are 
the parties entitled to the estate in contro- 
versy? An act was passed by the legislature 
of Maryland, in December, 1891, which had 
reference to this District, and is now in force 
here, in section 6 of which it was provided: 
"That any foreigner may, by deed or will, to be 
hereafter made, take and hold lands within 
that part of said territory (of the District of 
Columbia) which lies within this state, in the 
same manner as if he was a eitizen of this 
state; and the same lands may be conveyed 
by him and transmitted to and be inherited by 
his heirs or relatives as if he and they were 
citizens of this state." The above section en- 
ables a foreigner to take and hold lands in this 
District and to convey and transmit them to 
his foreign relatives, but it only extends to 
such lands as may be acquired before naturali- 
zation. As soon as the foreigner becomes a 
citizen of the United States by naturalization 
he relinquishes all allegiance to a foreign pow- 
er, and landed property acquired in this Dis- 
trict subsequent to such naturalization, can- 
not be transmitted to- foreign heirs or relatives. 
See the opinion of Chief Justice Marshall in 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 
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Spratt v. Spratt, 1 Pet. [26 TJ. S.] 343. But 
can the two nephews of the deceased, who 
have been naturalized, inherit? They must 
claim through their mother,, who is a foreign- 
er, and it is well settled that at common law 
no person can claim lands by descent through 
an alien, since he has no inheritable blood. In 
the case of McCrery's Lessee v. Somerville, 9 
Wheat [22 U. SJ 350, Justice Story held that 
the statute of 11 & 12 Wm. DX c. 6,i which 
is In force in this District, removes the com- 
mon-law disability of claiming title through 
an alien ancestor, but does not apply to a living 
■ alien ancestor; consequently the claim of the 
two naturalized sons of the sister of the de- 
ceased is invalid. The personal estate, how- 
ever, over which this" court has exclusive Ju- 
risdiction, rests upon different principles. 
This will be distributed according to the law 
of the last domicil of the deceased, that being 
in this case the District of Columbia. 

The principles which govern the court will 
be found well established in the case of Ennis 
v. Smith, 14 How. [55 TJ. SJ 400. This es- 
tate will be decreed to the nearest of bin, 
no matter in what country they may reside. 
When the heirship in the case shall be legally 
established, the orphans' court will pronounce 
a decree of distribution of the said personal 
estate in accordance with the foregoing opin- 
ion. 

i Whereas, &c, that all arid every person or 
persons, being the king's natural-born subject 
or subjects, within any of the king's realms or 
dominions, shall and may hereafter lawfully in- 
herit, and be inheritable, as heir or heirs, to 
any honours, manors, lands, tenements or her- 
editaments, and make their pedigrees and titles 
by descent from any of their ancestors, lineal 
or collateral, although the father and mother, 
or fathers or mothers, or other ancestor of 
such person or persons, by, from, through or 
under whom he, she or they shall or may 
make or derive their title or pedigree, were or 
was, or is or are, or shall be born out of the 
king's allegiance, and out of his majesty's 
realms or dominions, as freely, fully and effec- 
tually, to all intents and purposes, as if such 
father or mother, or fathers or mothers, or 
other ancestor or ancestors, by, from, through 
or under whom he, she or they shall or may 
make or derive their title or pedigree, had been 
naturalized or natural-born subject, or sub- 
jects, within the king's dominions; any law 
or custom to the contrary notwithstanding. 



DOBSON (GOODRICH v.). See Case No. 
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Case No. 18,393. 

DOVE v. BLAIR. 

[2 Hayw. & H. 200.] i 

Circuit Court, District of Columbia. Jan. 25, 
1856. 

Judgment— Motion ix Arrest— Time for.. 

A motion in arrest of judgment will be dis- 
missed if made after judgment is rendered and 
execution issued thereon. 

At law. Motion in arrest of judgment [in 
an action by William T. Dove, to the use of 
Richard Halleck, trustee, etc., against J. H. 
Blair]. 

The clerk will please enter a motion in ar- 
rest of judgment in this case, on the ground 
that there are errors appearing on the face 
of the record. 

Carlisle & Shehan, for plaintiff. 
Bradley & Shelton, for defendant. 

And thereupon the said motion in arrest of 
judgment coming on regularly to be heard, 
the plaintiff, by his counsel, objected to the 
same being heard by this court, on the 
ground that the said motion was not filed 
in time, according to the usage and practice 
of this court, and on the further ground that 
said motion was filed after judgment was 
rendered, and a fieri facias issued thereon, 
said judgment having been rendered on the 
23d of April, 1855, and said fieri facias hav- 
ing been issued on the 8th of May follow- 
ing, and THE COURT, having heard and con- 
sidered the said objection, refused to con- 
sider the said motion in arrest of judgment, 
and order and direct the same to be dis- 
missed. Motion dismissed. 



DRAHER (BLOOMER v.). See Case No. 18,- 
242. 

i [Reported by John A. Hayward, Esq., and 
Geo. O. Hazleton, Esq.] 
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Case Wo. 18,393. 

EASBY et al. v. EASBY. 

[2 Hayw. & H. 207.] i 

Circuit Court, District of Columbia. June 13, 
1856. 

Executors— Renouncing. 

An executor could renounce his right as ex- 
ecutor after acting as such, and be relieved 
from his responsibility. 

At law. This was an appeal from the or- 
phans' court, growing out of the will of Wil- 
liam Easby. Among the questions decided by 
Judge Purcell was that the widow of Wil- 
liam Easby and executrix, associated with 
others as executors of her husband's will, 
could join in letters testamentary with the 
executors, and after acting with them for 
several months renounce her right as ex- 
ecutrix and be released from her responsi- 
bility as such. 

Webb & Carlisle, for appellant. 
J. H. Bradley, for appellee. 

THE CIRCUIT COURT affirmed above de- 
cision. 



ELECTION LAWS— CHARGE TO GRAND 
JURY IN RELATION TO ILLEGAL 
VOTING. See Case No. 18,254. 

ELLSWORTH v. BANK OP WASHING- 
TON. See Case No. 18,294. 
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ELLSWORTH v. GUNTON et al. 

[2 Hayw. & H. 21.] 2 

Circuit Court, District of Columbia. Dec. 11, 
1850. 

Banks— Demanding Payment of Notes— Borden 
of Proof. 

In an action against a bank on a promissory 
note taken for collection, 'the burden of proof 
rests -with the bank to show that the notary 
made the proper demand on the maker of the 
note, either at his place of business or at his 
residence. 

At law. Suit on a promissory note [by 
Erastus L. Ellsworth against William Gun- 
ton and others, under the name of the Bank 
of Washington]. 

The following is the note on which action 
was brought: "Washington, January 15th, 
1845. Sixty days after date I promise to 
pay M. N. Palls, or order, two hundred and 
fifty dollars for value received, with interest 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 

2 [Reported by John A Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 



from date. Thomas B. Addison." Endorsed 
by M. N. Palls arid Erastus L. Ellsworth. 

Declaration: "Whereupon the plaintiff, by 
Joseph H. Bradley, his attorney, complains 
that whereas, heretofore, to wit: on or about 
the first day of March, in the year 1845, at 
the county aforesaid, he being the true own- 
er and holder of a certain promissory note, 
bearing date at Washington, to wit, at the 
county aforesaid, the 15th day of January, 
1845, made by a certain Thomas B. Addison, 
whereby sixty days after the date thereof 
the said Thomas B. Addison promised to pay 
Moore N. Falls, by the name of M. N. Falls, 
or order, two hundred and fifty dollars for 
value received, with interest from date, and 
delivered the same to said Moore N. Falls, 
and the said Palls endorsed and delivered 
the same to the plaintiff before it became 
due and payable; and the said plaintiff be- 
ing the owner and holder as aforesaid of the 
said note, and wishing to collect the same, 
and being desirous to have the payment of 
the said note duly and lawfully demanded 
of said Addison, according to the law and 
the usage and custom of merchants, and in 
event of the failure of said Addison to pay 
the same on such demand being made, to 
have due notice of the non-payment thereof 
given to the said Moore N. Falls, according 
to law and the usage and custom aforesaid; 
and the said defendants being then and there 
engaged in the business of banking in the 
said city, the said plaintiff requested said 
defendants, in the due and ordinary course 
of their business, to receive the said note 
from said plaintiff and collect the same for 
the use and benefit of said plaintiff, and to 
demand the payment thereof from the said 
Addison as aforesaid, and to give notice as 
aforesaid to said Falls, in the event of said 
Addison failing to pay the same; and the 
said defendants in consideration thereof, and 
in the usual course of their said trade and 
business, did agree with said plaintiff to 
receive and collect the said note, and duly 
and lawfully to demand the payment there- 
of from said Thomas B. Addison, and on his 
failure to pay the same on such demand to 
give due notice thereof to said Moore N. 
Falls; and the plaintiff in fact saith that 
relying on the said promise and undertaking 
of said defendants, he did then and there fo 
wit, on the first day of March, 1845, deliver 
the said note to the said defendants, and the 
said note was not paid at the maturity there- 
of. Yet the said defendants, not regarding 
their said promise and undertaking, did not, 
nor would when the said note was and be- 
came due and payable, to wit: on the 19th 
day of March, 1845, at the county aforesaid, 
lawfully and duly demanded payment of the 
same of the said Thomas B. Addison, but 
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utterly failed and neglected so to do, and did 
not give due notice of the non-payment there- 
of to the said Moore N. Falls, whereby the 
said plaintiff utterly lost all remedy against 
and demand upon the said Moore N. Falls 
as endorsor on said note, and the said sum 
of money hath not been paid to the said 
plaintiff to this day; to the damage of the 
plaintiff ?500, and therefore he sued. Joseph 
H. Bradley, Plaintiff's Attorney." 

On the 19th day of March, 1845,. the note 
-was presented at the maker's last place of 
business in Washington, and demand was 
made there for payment, and the notary was 
.answered, "Mr. Addison has left this office 
and it cannot be paid here." The usual plea 
-was made by the counsel for the defendant. 

The following instructions appear to have 
"been given to the jury in the case: "If from 
the whole evidence aforesaid the jury shall 
-find that the note in the said declaration 
mentioned was made upon a full considera- 
tion by said Thom'as B. Addison and deliv- 
ered to M. N. Falls, and was endorsed by 
said M. N. Falls, and was the property of 
the plaintiff at the time it fell due, and was 
■deposited by him with the defendants, 
.through their agent, William Fuller, for col- 
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lection, that the maker of said note resided 
in Georgetown, that when the same became 
and fell due the defendants did not present 
the same, neither at the place of business or v 
abode of the maker of said note, and made 
no enquiry as to his place of business or 
abode the plaintiff is entitled to recover, and 
the burden of proof to show that the no- 
tary did make such enquiry is on the de- 
fendants, and there is no evidence in this 
cause that he did make such enquiry." 

Verdict for the plaintiff. The following 
motion was made to set aside the verdict: 
"Because the jury have rendered a verdict 
for damages, with interest thereon, which 
defendants, by their attorney, objected to as 
illegal." 

Joseph H. Bradley, for plaintiff. 

I. Hellen, for defendants. ( - - 

Motion overruled, and judgment rendered 
on the verdict for the amount of the note, 
with interest, from January 15, 1845, and 
costs. 

ENFORCEMENT ACT, CHARGE TO 
GRAND > JURY IN RELATION TOBN- 
FORCEMENT ACT OF MARCH 31, 1870. 
See Case No. 18,252. 
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FEES. See Cases Nos. 18,282-18,284,. 18,290, 
, 18,295. 

Case TSTo. 18,395. 

FEES FOR REGISTERING. 

£10 N. B. R. 141.] i 

District Court, E. D. Michigan. June 27, 1874. 

Fees of Registeii in Bankruptcy. 

■L The fee of the register for taking an ordinary 

proof of dtbt since the recent amendment went into 

-operation; is one dollar and eighty-seven and a-half 

cents. 

2. For examining and filing a proof of debt ta£enfae- 
fore any other officer, fifty cents is the proper fee to be 
'Charged, 

When the bankrupt act first went into opera- 
tion, the tariff of fees for proving debts was 
construed to authorize the charge of about one 
-dollar to the officer who took the proof, and 
twenty-five cents in addition to the register by 
whom it was received and filed, making the 
usual charge, for proofs of the usual length, 
one dollar and twenty-five cents, or thereabouts. 
This tariff was changed by the supreme court 
about two years ago, so as to authorize a 
charge for the same service of at least double 
that existing before. The change was so great 
that very few, if any, registers in bankruptcy 
charged the whole amount allowed by the law. 
Some made no change at all in their charges; 
others advanced at varying rates, with so little 
u'niformity, that, in some places, more than 

» [Reprinted from 10 N. B. R. 141, by permission.] 



twice as much was charged as in others. The 
recent amendment of the bankrupt act, by 
which certain fees are to be reduced to one- 
half, has made it necessary to ascertain what 
fees are now allowable for taking and filing 
proofs of debt in bankruptcy. The register of 
bankruptcy in Detroit submitted to Judge 
Longyear, for his consideration and determina- 
tion, the following question and opinion there- 
on: "What fees are taxable for taking proofs 
of debt in-bankruptcy, assuming that the depo- 
sition which presents the proof contains more 
than five hundred and fifty words, and that 
not to exceed one hour was consumed in tak- 
ing the proof?" 

Opinion by HOVEY K. CDARKE, Register 
in Bankruptcy: , x L , „ 

Proofs of debt in bankruptcy must be veri- 
fied by a deposition in writing." Section 22 
of the act as originally enacted. Section 47 
provides "for taking depositions the, fees now 
allowed by law." The fees "allowed by law ' 
were fixed by the act of 1853, under the head 
of "Commissioner's Fees." "For administer- 
ing an oath, ten cents," and "for taking and 
certifying depositions to file, twenty cents for 
each folio of one hundred words;" and the same 
act provides that an excess of fifty words shall 
be counted as one folio. The fees, then, for 
taking a proof of debts, as fixed by the act, for 
a deposition containing more than five hun- 
dred and fifty words, would be one dollar and 
twenty cents, and for administering the oath.', 
ten cents,— one dollar and thirty cents. By 
general order 30, as promulgated by the su- 
preme court at the December term, 18 il, it js 
provided that, "in addition to the fees express- 
ly allowed by the bankrupt act, there shall be 
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allowed the following: * * * To registers 
* * * for each examination in proof of debt, 
under section 22, twenty cents for each folio, 
and one dollar for each hour actually engaged, 
and for certifying each affidavit or deposition 
m proof of debt as satisfactory, twenty-five 
cents." These fees are expressly declared to 
be cumulative to those allowed by the act, and 
for the assumed six folios of the deposition, 
amount to one dollar and twenty cents, for 
the time consumed in taking,' one dollar, and 
for the certificate, twenty-five cents, making 
the fees allowed "in addition," by general or- 
der 30, two dollars and forty-five cents, which, 
added to the fees allowed by the act, one dol- 
lar and thirty cents, make the whole sum, be- 
fore the passage of the recent amendatory act, 
for taking a proof of debt of over five hundred 
and fifty words, and not consuming over an 
hour in taking and approving it as satisfactory, 
three dollars and seventy-five cents; which 
sum, by section 18 of the amendatory act, 
which requires certain fees to be "reduced to 
one-half," must be divided, making one dollar 
and eighty-seven and a-half cents as the sum 
now taxable for taking a proof of debt in 
bankruptcy, when taken before the register to 
whom the cause is referred and by whom it is 
filed. 

In the case of a deposition sworn to before 
some other officer than the register to whom 
the cause is referred, the oroof of debt is not 
complete until the deposition has been pre- 
sented to such register and accepted as satis- 
factory, and filed by him. This supervisory 
power is plainly implied in the form of the 
notice to creditors to prove their debts in a 
court of bankruptcy (section 11), at which a 
desijniated register must preside (section 13): 
but it is expressly conferred by the amendatory 
act of July 27, 1868, which subjects all proofs 
taken by commissioners, etc., to the revision of 
the register. General order 34 prescribes cer- 
tain duties to the register on the presentation 
f of such proofs to him, and, moreover, expressly 
authorizes him to decline to file any deposi- 
tion until the fee for filing the same is paid. 
What is this fee? This must be answered by 
reference to the duty involved in the filing of a 
proof of debt, and the inquiry whether that 
duty is fairly within any descriptive terms for 
which a fee is provided. For, of course, no 
such thing as a quantum meruit allowance can 
be made, unless the service is within the terms 
which allow fees.* The service must be ren- 
dered without compensation. The register is 
allowed "for each examination in proof of debt 
* * * §1 for each hour actually engaged." 
Such an examination the register must bestow 
upon any proof of debt offered to him to file, 
whether sworn to before him or not. This 
duty is not only an obvious one, but the super- 
vision expressly contemplated by general order 
34 shows that it was this service which is com- 
plete on the filing of the proof, the payment 
for which was contemplated by the supreme 
court when it was provided that, until this fee 
was paid, the register might decline to file the 
• proof. The fee, therefore, for this examina- 
tion, when the proof is not taken before the 
register in charge of the ease, before the re- 
cent amendatory act, was" one dollar, and now, 
by the reduction provided for by that act, fifty- 
cents. 

It is proper to bear in mind that, although 
this fee is nominally for the service rendered 
in filing the proof of debt, it is really the only 
provision made for all other services which are 
involved in the filing of such proof: such as 
entering the proof on the register's docket, 
computing the amount due upon it, certifying 
it to the assignee in the list of creditors, etc., 
besides the clerical care of all proofs of debt, 
for convenient reference by assignee or cred- 
itors, as occasion from time to time demands, 
These latter services are in exact proportion 
in each case to the number of proofs of debt 
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filed, and for which no other compensation is 
provided. 

Detroit, June 27, 1874. 

Approved: JNO. W. LONGYEAR, District 
Juage. 

Ordinary proofs of debt contain usually six 
folios. For such proofs it is therefore estab- 
lished m this district one dollar and eighty- 
seven and a-half cents may be charged by a 
register in bankruptcy for taking a proof of 
debt, and for examining and filing a proof 
taken before any other officer, fifty cents. 
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FIELDS et al. v. CRAWFORD et al. 

[2 Hayw. & H. 256.] i 

Circuit Court, District of Columbia. April 4. 
1857. 

Execution— Lien— When Forfeited— Replevin. 

1. An officer leaving property levied on in 
the hands of the defendant, subjects it to be 
seized upon by subsequent creditors of the de- 
fendant. 

2. An officer of another state forfeits any 
lien he may have on property levied on, by 
allowing it to be taken out of the jurisdiction 
of the state. 

3. The only judgment that can be issued in 
favor of the defendant in replevin is one cent 
damages and a retorno habendo; he must rely 
upon a suit on the replevin bond for his dam- 
ages. 

At law. Action of replevin. The following 
rules were adopted March 25, 1S57, by the 
court, in compliance with the provisions of an 
act of congress on the subject passed at the 
last session: "Three terms of this court shall 
be held in every year, commencing on the re- 
spective days following, viz.: On the third 
Monday of October, on the third Monday of 
January and on the first Monday of May. The 
first term under this rule shall be held on the 
third day of October next" The sheriff had 
levied an execution in his county on a horse 
and buggy, the property of one Johnson, to 
satisfy certain judgments recovered in that 
county; but he allowed the property, after be- 
ing thus levied upon, to remain in the pos- 
session of Johnson, and while in such posses- 
sion was brought by him (Johnson) to the city 
of Washington. While here the same prop- 
erty was levied upon, by virtue of an execu- 
tion from a justice of the peace, to satisfy a 
debt due Willard Brothers, hotel keepers, and 
at the sale under said execution was pur- 
chased at public auction by the defendant 
Crawford. Some days after the sale and pur- 
chase the sheriff of Montgomery county re- 
plevied the property from Crawford. 

Kennedy & Swann, for sheriff. 
Chas. Lee Jones, for defendant. 

These facts being submitted to the court, 
and being argued by counsel, the court decided 
that the sheriff, in leaving the property in 
Johnson's possession, subjected it, even hi the 



i [Reported by John A. Hay ward, Esq., and 
Geo. C. Hazleton, Esq.J 
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state of Maryland, to be seized upon by any | 
subsequent creditors of Jobnson in that state; 
but even if the levy and execution created a 
valid lien on the property in that state, yet 
the bringing of the property out of the juris- 
diction of the state forfeited any lien the sher- 
iff might have upon it The court instructed 
the jury to find for the defendant. 

A question then rose as to the form of the 
judgment to be rendered. Mr. Jones contend- 
ed that the jury were not to assess the dam- 
ages for the unlawful taking and retention ol 
the property by the plaintiff, and a retorno 
habendo awarded. The court decided that 
the only judgment the defendant in replevin 
could receive was- one cent nominal damages, 
and a retorno habendo, and the defendant must 
rely upon* a suit on the replevin bond for his 
damages. Mr. Jones, in reply, did not see 
why, if one cent damages could be given, more 
could not, and took exception. The counsel 
for the plaintiff, however, agreed that the case 
might at once be submitted to the jury to as- 



sess both the value of the property and dam- 
ages. The jury gave a verdict for the defend- 
ant to the amount claimed, viz., $125, with in- 
terest from the date of the replevin. 
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GOODRICH et al. v. DOBSON. 

[43 Conn. 576.] 

(District Court, D. Connecticut. April 22, 
1876.) 

Bankruptcy — Motcal Credits— Set-Opp. 

[One to whom a bankrupt is indebted for 
money advanced, and who, before the bank- 
ruptcy, has purchased a note of the bankrupt, 
having in his possession at the time of the 
bankruptcy goods of the bankrupt, consigned 
to him for sale, may sell the goods, and, as 
against a claim for the proceeds, set off his 
claims against the bankrupt, under Rev. St. § 
5073, providing "that in all cases of mutual 
debts or mutual credits between the parties, 
the accounts between them shall be stated and 
one debt set off against the other, and the bal- 
ance only shall be allowed or paid; but no set- 
off shall be allowed of a claim in its nature not 
provable against the estate" of the bankrupt.] 

Submission to arbitration of controversy be- 
tween Goodrich & Lockwood and John S. 
Dobson, assignee in bankruptcy.] 

H. C. Robinson, for plaintiffs. 
A. P. Hyde, for defendant 

SHIPMAN, District Judge. E. Crosby & 
Sons were manufacturers in Connecticut, who 
were in the habit of consigning* their goods to 
Goodrich & Lockwood, merchants in New 
York, for sale. The manufacturers were ad- 



judicated bankrupts upon their own petition, 
and John S. Dobson was appointed assignee 
upon their estate. Goodrich & Lockwood 
proved a debt against the bankrupts which 
amounted to ^6,595, the same being for cash 
advances by the consignees to the bankrupts 
on merchandise consigned for sale, and $3,- 
935 for notes of E. Crosby & Sons, purchased 
by Goodrich & Lockwood for value, before any 
act of bankruptcy by said bankrupts, and with- 
out collusion, and without suspicion of insol- 
vency of the makers, and at a rate fairly predi- 
cated upon their solvency, and without the 
knowledge of the makers. Goodrich & Lock- 
wood held at the time of the bankruptcy, and 
at the time of making said proof, merchandise 
on hand then estimated as of about the value 
of $15,750, which has since been sold by them 
for a sum sufficient to pay both said advances 
and said notes. They now retain the amount 
of the advances and of said notes, claiming a 
right so to do, in payment therefor, and by 
way of set-off and mutual credit The as- 
signee denies their right to retain the proceeds 
of said sales beyond the amount of said ad- 
vances, and the parties have submitted the 
question of such right to my arbitrament. 

The question which is at issue between the 
parties depends upon the meaning of the term 
"mutual credits," contained in section 5073 of 
the Revised Statutes, formerly known as the 
twentieth section of the bankrupt act, which 
section is as follows: "That in all cases of 
mutual debts or mutual credits between the 
parties, the account between them shall be 
stated, and one debt set off against the other, 
and the balance only shall be allowed or paii. 
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but no set-off shall be allowed of a claim in its 
nature not provable against the estate: pro- 
vided that no set-off shall be allowed in favor 
of any debtor to the bankrupt of a claim pur- 
chased by or transferred to him after the filing 
of the petition, or, in eases of compulsory 
bankruptcy, after the act of bankruptcy, or in 
respect of which the adjudication shall be 
made, and with a view of making such set- 
off." No question is made that the notes are 
not provable against the estate of the bank- 
rupt, and it is also admitted that if, prior to 
the bankruptcy, the goods had been converted 
into money, the assignee could not properly 
■claim any sum beyond the balance due from 
■Goodrich & Loekwood upon their entire ac- 
count But it is claimed, inasmuch as the 
goods were in specie at the time of the bank- 
ruptcy, and as no lien existed thereon except 
for the advances, and as no contract had been 
made by which they were to be sold to pay 
any and all indebtedness, that these goods did 
not constitute a "mutual credit," within the 
meaning of the section which has been quoted. 
The sole question is whether, under the cir- 
cumstances which have been stated, the goods 
were a "credit," so that their avails can be 
.applied in payment of the notes of the bank- 
rupt. 

The term "mutual credits" is one which is 
not generally used in the statutes of the dif- 
ferent states relating to set-off, and is peculiar 
.to the bankrupt laws of England and of the 
United States. It has a more extensive mean- 
ing than the term "mutual debts," and has re- 
ceived a liberal construction in England for 
the benefit of trade and commerce. The twen- 
ty-eighth section of 5 Geo. II. c. 30, provided: 
"That where it shall appear to the commis- 
sioners, or the major part of them, that there 
hath been mutual credit given by the bank- 
rupt and any other person,, at any time before 
such person became bankrupt, the commis- 
sioners, or the major part of them, or the as- 
signees of such bankrupt's estate, shall state 
the account between them, and one debt may 
be set against another; and what shall appear 
to be due on either side, on the balance of 
such account, or the setting such debts against 
one another, and no more, shall be claimed on 
■either side respectively." In Rose v. Hart, 8 
Taunt 499, Gibbs, O. X, defines "mutual cred- 
its" as follows: "Something more is certainly 
meant here by 'mutual credits' than the words 
'mutual debts' import; and yet, upon the final 
-settlement, it is enacted merely that one debt 
shall be set against another. We think this 
shows that the legislature meant such credits 
only as must in their nature terminate in 
debts; as where a debt is due from one party, 
and credit given by him on the other for a sum 
of money payable at a future day, and which 
will then become a debt, or where there is a 
■debt, on one side, and a delivery of property 
with directions to turn it into money, on the 
other, in which case the credit given by the de- 
livery of the property must in its nature ter- 
minate in a debt, the balance will be taken on 



the two debts, and the words of the statute 
will in all respects be complied with; but, 
where there is a mere deposit of property 
without any authority to turn it into money, 
no debt can ever arise out of it, and therefore 
it is not a credit within the meaning of the 
statute." 

As thus expounded, the familiar doctrine of 
the right to set off mutual debts is enlarged 
by the addition of the term ".mutual credits"; 
so that, if one party owes a debt which is due 
at the time of the bankruptcy to a person who 
is indebted to the other in a sum payable in 
futuro, the one debt may be set off in bank- 
ruptcy against the other; and if, at the time 
of the bankruptcy, A., a bankrupt, owes B. a 
debt, and has also placed goods in his hands 
with directions generally to turn into money, 
though not on account of or in payment of that 
particular debt, the goods are a mutual credit, 
and their avails, when sold, which avails have 
then become a debt due to A.'s assignee, may 
be set off against the debt which is due from 
the bankrupt. It will be observed that this 
principle has no reference to any legal or 
equitable lien which has been created by con- 
tract or custom between the parties, but rests 
entirely upon the statute. It is also to be re- 
membered that it was never supposed that 
goods or choses in action which had been de- 
posited by the bankrupt with a person for a 
particular purpose, as a collateral security for 
a specific debt, or upon pledge, or upon trust, 
were a mutual credit; nor that the avails of 
such property, if it was sold after the filing of 
the petition, could be used as a set-off against 
any other debt or general balance due to such 
person from the bankrupt. The decision in 
Rose v. Hart, which was carefully considered, 
and which was a modification of previous deci- 
sions, has ever since been regarded of para- 
mount authority by the English courts. Sub- 
sequent decisions have somewhat varied from 
each other as to the exact meaning of thaf 
part of the opinion which states that "the 
credits must in their nature terminate in 
debts"; and it has been insisted by eminent 
judges that those goods only could be consid- 
ered a mutual eredit "when, from the nature 
of the transaction, and according to the terms 
of the contract or contracts between the par- 
ties, the demands arising on the one side and 
on the other must necessarily result in mutual 
pecuniary debts." Dissenting opinion of Kel- 
ly, C. B., in Astley v. Gurney, L. R. 4 O. P. 
724. As this distinction is one of great im- 
portance in this ease, and, if it is supported 
by the weight of authority, is decisive against 
the claim of the consignees, an examination 
of the later English decisions becomes nec- 
essary. 

The three important decisions upon this 
subject are Young v. Bank, 1 Deae. 622, 
Naoroji v. Bank of India, L. It. 3 O. P. 444. 
and Astley v % Gurney, L. R. 4 O. P. 714. 

The facts in Young v. Bank, which are 
•substantially taken from the syllabus of the 
case, are as follows: Palmer & Co., having 
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borrowed a large sum of the Bank of Ben- 
gal, deposited the promissory notes of the 
.government of Bengal (commonly called the 
"company's paper") as a collateral security, 
accompanied with an agreement, in writing, 
Authorizing the hank, in default of repay- 
ment of the loan by a given day, to sell the 
■company's paper for the reimbursement of 
the bank, rendering to Palmer & Co. any 
surplus. Before default was made, Palmer 
& Co. were declared insolvent, under the In- 
dia insolvent act, which contains a provision 
in regard to set-off similar to the section of 
the act of Geo. II. which has been cited. 
At the time of the adjudication in insolven- 
cy, the bank were also holders of two notes 
of Palmer & Co., which they had di&eounted 
for them before the transaction of the loan 
and the agreement as to the deposit of the 
company's paper. The time for repayment 
of the loan having expired, the bank sold 
the company's paper, the proceeds of which, 
after satisfying the principal and interest 
due on the loan, produced a surplus. "In an 
action by the assignee of Palmer & Co. 
against the. bank to recover the amount of 
this surplus, held, that the bank could not 
set off the amount of the two promissory 
notes, and that the case did not come within 
the clause of mutual credit in the bankrupt 
a.ct." It will be perceived that the paper 
which was deposited by the bankrupt with 
the bank was as collateral security for the 
repayment of a particular- loan. Lord Brough- 
am, who g^ve an elaborate opinion in the 
case, does not rest his decision entirely upon 
that ground, however, but substantially holds 
that the doctrine of mutual credit only ap- 
plies where the person who had given the 
credit "had placed the other party in a situa- 
tion which he himself could not alter, had 
given him funds of which he could not dis- 
possess him, or, which is the same thing, a 
power over funds which he could not re- 
voke"; and that Palmer & Co. had not placed 
themselves in this position, because they 
•could at any time, by repaying the moneys 
advanced, have regained possession of the 
■deposit, and determined the power of sale, 
and thus have prevented the bank from ever 
receiving the surplus. The court considered 
the decision in Rose v. Hart to be "that such 
a set-off is only competent to the pawnee 
where the thing alleged to be a giving of 
■credit either constitutes a present cross debt 
or must end in one." If the opinion of Lord 
Brougham, though not necessary to the deci- 
sion of that case, was now the law of Eng- 
land, it would follow that in the case now 
under consideration no mutual credit exist- 
ed, for the assignee could probably have 
compelled the consignees to deliver up the 
goods at the time of his appointment, by the 
repayment of their cash advances, and have 
■determined their power of sale. 

In Alsager v. Currie, 12 Mees. & W. 751, 
the court of exchequer pointed out the facts 
upon which Young v. Bank really turned; 
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and in Naoroji v. Bank of India, L. R. 3 C. 
P. 444, Byles, J., bluntly declares that "the 
ease is a very doubtful authority." In the 
Bank of India Case "the plaintiffs were in 
the habit of drawing bills upon merchants 
in Bombay, and handing them to the defend- 
ants, bankers in London, for collection by 
the defendants' Bombay branch; the pro- 
ceeds, when received, being remitted by the 
Bombay branch to the plaintiffs through the 
defendants' house in London. The plaintiffs 
executed a deed of inspectorship under the 
bankrupt act." The defendants had then in 
their hands bills of the plaintiffs to the 
amount of £3,248, which were subsequently 
collected. "At the same date the plaintiffs 
were indebted to the defendants on certain 
bills of exchange in the sum of £8,335." The 
plaintiffs insisted, upon the authority of 
Young v. Bank, that the deposit of the bills 
for collection was not a mutual credit, be- 
cause, at the time of the bankruptcy, the as- 
signee could have- revoked that authority, 
and recalled the bills. The court held the 
case one of mutual credit. The importance 
of the decision to the present discussion con- 
sists in the definitions which the judges give 
to the expression "mutual credit," and in 
their disregard of the rigid construction 
which Lord Brougham had placed upon the 
language of Chief Justice Gibbs. Byles, 
J., says: " 'Mutual credits' I conceive to 
mean simply reciprocal demands, which 
must naturally terminate in a debt. It 
seems to me that the transaction described 
in this case would naturally terminate in a 
debt." Montague Smith, 3"., says: "To 
bring a case within the act, it is not neces- 
sary that the credits should be dependent 
the one upon the other, nor that there 
should have been any agreement before- 
hand. The object of the enactment seems 
to me to have been that where merchants 
have had mutual dealings, each giving cred- 
it to the other, relying upon each other's sol- 
vency, in the event of the bankruptcy of one 
of them the account shall be taken between 
them of all such credits and dealings as in 
the natural course of business would end in 
debts, and the balance shall be the debt due 
from the one to the other." 

Astley v. Gurney, L. R. 4 C. P. 714, next 
came before the court of common pleas. 
The facts as stated in the syllabus were 
that on March 30, 1865, Joyce & Co. in- 
dorsed and deposited with the defendants 
bills of lading for cotton and coffee valued 
at £7,04S, as collateral security for the de- 
fendants' acceptance for £5,000. On April 
5th, Joyce & Co. indorsed and deposited 
with the defendants bills of lading for other 
cotton, valued at £4,280, and four bills of 
exchange, amounting to £2,400, as collateral 
security for a further acceptance of the de- 
fendants for £5,000. Joyce & Co. were at 
this time already largely indebted to the de- 
fendants upon bills which the defendants 
had discounted for them, and which were 
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subsequently dishonored; and, on May 19th 
Joyce & Co. became bankrupt. Before their 
bankruptcy, Joyce & Co. gave their assent 
that the defendants should sell the cotton 
and coffee, and receive the proceeds. The 
cotton was sold, and the proceeds received 
by the defendants, before the bankruptcy of 
Joyce & Co. The coffee did not arrive until 
after the bankruptcy. It was then sold by 
the defendants. The four bills deposited 
with the defendants were duly paid. The 
securities deposited on March 30th and April 
5th realized £11,816. 12s. 3d., thus leaving, 
after payment by the defendants of two ac- 
ceptances of £5,000 each, a balance of £1,816. 
12s. 3d., which the defendants claimed to set 
off against the debt due to them from Joyce 
& Co. Held by the court of common pleas, 
upon the authority of Naoroji v. Bank of In- 
dia, a case of mutual credit as to the cot- 
ton and coffee; aliter as to ,the bills, upon 
the authority of Young v. Bank; and judg- 
ment was given for the plaintiffs for £1,816. 
12s. 3d. The exchequer chamber (Kelly, 0. 
B., dissenting) reversed the judgment. The 
court of exchequer seem to have supposed 
that the common pleas held that the coffee 
was not a mutual credit, and base their de- 
cision upon the fact that Joyce & Co., before 
their bankruptcy, gave their assent to the 
sale by the defendants of the cotton and 
coffee, and to their receiving the proceeds. 
Cleasby, B., giving the opinion of the court, 
says: "It appears to us that this authority 
altered the relation of the parties, and that, 
so soon as it was given, credit was given to 
Overend, Gurney & Co. for the proceeds of 
the sale, and the case is brought within the 
authority of the case in the common pleas 
of Naoroji v. Bank of India." 

The facts of that case and of the present 
bring them within the second rule laid down 
by Gibbs, C. J., in Rose v. Hart Kelly, C. 
B., in his dissenting opinion, did not fail 
to point out that the authority to sell did 
not take aw&y from Joyce & Co. the power 
to provide themselves for the acceptances, 
and to take back the bills of lading, and thus 
that the coffee was not necessarily to be 
converted into money, and ought not to have 
been treated as money. The majority of the 
court, however, clearly held with the court 
in the Bank of India Case, that, where the 
natural result of the arrangement between 
the parties in the ordinary course of busi- 
ness would be the conversion of the property 
into money, such a delivery constituted a 
mutual credit It can therefore now be con- 
sidered that so far as Young v. Bank is an 
authority for holding that, to constitute a 
mutual credit, the authority to sell must be 
irrevocable, the authority is overruled in 
England. It may be added that the dicta 
In Murray v. Biggs, 15 Johns. 571, and Ex 
parte Oaylus, Low. 550, Fed. Cas. No. 2,534, 
—the American eases which are directly up- 
on this point,— are in conformity with Rose 
v. Hart The remark of Judge Woodruff in 



Clark v. Iselin, 10 Blatehf . 211, Fed. Cas. No. 
2,825, that "any collections in excess of the 
advances for which they [the assets of the 
bankrupt] were specifically pledged, made 
after the filing of the petition, were collec- 
tions for the account of the consignees, and 
as to them no such right of set-off exists," 
refers to collections of assets which were 
pledged as collateral security for a specific 
debt, which assets, while they existed in 
specie, did not constitute a mutual credit, 
and the avails of which, unless collected 
before the filing of the petition, could not 
therefore be used as a set-off. It is true 
that Lord Brougham's rule is one which re- 
lieves assignees from responsibility, and 
does not east upon them the burden of de- 
ciding whether they will or will not raise the 
money to pay the consignees cash advances, 
and take possession of the goods; but upon 
principle, if a consignee who has at the 
time of the bankruptcy in his possession 
goods of the bankrupt, which must neces- 
sarily be sold by the terms of the contract, 
can retain the avails as a set-off against 
any debt of the bankrupt, it would seem 
that he could also, with as much propriety, 
retain the avails of goods which he was di- 
rected to sell, and which at the time of the 
contract of the unsecured debts must be sold 
in the ordinary course of business, and 
which, therefore, naturally constituted the 
basis of the credit given, to the bankrupt, 
and which goods had been sold without ob- 
jection. The factor has no higher equitable 
title to the money in the one case than in 
the other. In each case the effect of the 
sale is to give him an advantage over the 
other creditors, and an advantage to which 
he has no more superior equity in a case 
where the property must necessarily be con- 
verted by him into money, than where it 
must be sold unless the assignee prevents 
the sale by paying the liens upon the prop- 
erty. 

If the notes of E. Crosby & Sons had been 
directly given to Goodrich & Lockwood for 
moneys loaned to the former, though with- 
out reference to the goods, or for property 
purchased by the bankrupts from Goodrich 
& Lockwood, the merchandise would clearly 
have been a mutual credit, under all the de- 
cisions except Young v. Bank. It is, then, 
to be considered whether the fact that the 
notes were purchased of these persons with- 
out the knowledge of E. Crosby & Sons, 
though with no suspicion of their insolvency, 
varies the rights of the parties. The notes 
are a debt provable against the bankrupt es- 
tate, and, if the goods constitute a credit 
given by the bankrupts to the consignees, 
the avails of the goods may be set off 
against any provable demand which Good- 
rich & Lockwood have against the bank- 
rupts; and it is not material whether that 
elaim consists of purchased notes of the 
bankrupts or of money directly loaned to 
them. Alsager v. Currie, 12 Mees. & "W. 
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757. The important question to be deter- 
mined Is, were the goods deposited under 
•such circumstances that they constitute a 
■credit? And, if they were a credit, the only 
remaining question to he decided by the as- 
signee and the creditor, under the twentieth 
section, is, what is the balance of money due 
to or from the consignee upon the final 
statement of his account with the bankrupt 
estate? In cases of involuntary bankruptcy, 
it would not seem, under the amendment of 
June 22, 1874, to be important where or for 
what purpose the claims against the bank- 
rupt were purchased, provided they were not 
purchased after the filing of the petition. 
As has been suggested, the material question 
In cases of this class is, were the goods de- 
livered under such circumstances as to con- 
stitute a mutual credit? The conclusions 
which are sanctioned by the authorities are 
that where a known debt is due from the 
bankrupt, and goods have been deposited 
with the creditor, not as a pledge, for sale 
under such circumstances of dealing be- 
tween the parties that a conversion into 
money is, in the ordinary course of business, 
the natural result of the transaction, such 
goods constitute a mutual credit given by 
the bankrupt to the other; and when they 
are sold, either before or after the filing of 
the petition, the avails may be set off against 
any unsecured claims due from the bank- 
rupt, under the restrictions provided in sec- 
tion 5073 of the Revised Statutes. Goods 
deposited as a pledge or as collateral se- 
curity are not a mutual credit; but if sold 
before the filing of the petition, in good 
faith, the excess above the debt for which 
they are security becomes a debt of the con- 
signee to the bankrupt, capable of being set 
•off like any other mutual debt. If such 
goods are sold after the filing of the peti- 
tion, the excess belongs to the assignee. 

Upon the foregoing principles, it follows 
that nothing is due from Goodrich & Lock- 
wood to the estate of B. Crosby & Sons. 
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Case No. 18,398. 

GORMLEY v. SMITH. 

[2 Hayw. & H. 202.] i 

Circuit Court, District of Columbia. April 17, 
■ 1856. 

Contracts— Damages fob Breach— Prospective 
Profits. 

1. On a contract with the defendant to haul 
all the stone which the defendant had con- 
tracted to supply for the capitol extension, the 
plaintiff hauled about one-half, and was for- 
bidden by the defendant to proceed further. 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 



Dec, 1852. By cash to this date. . , 



(Case No. 18,298) GORMLEY 

2. In an action on the contract it was held: 
That the plaintiff is entitled to the contract 
price for the stone he had hauled, and the gain 
or profit he would have made if he had been 
allowed to complete the contract. 

At' law. Action for work and labor. This 
action of trespass on the case was brought on 
the following bill of particulars: 

Bartlett Smith, to Philip Gormley, Dr. 

Aug., 1851, To hauling 15,664 

perches of gneiss rock 
to for the extension of 

the U. S. Capitol, at 

May, 1852. 40 cents per perch $6,265 60 

May, 1852, To profit on hauling 17,- ■ 

976 perches of gneiss 
to rock for same, said 

profit being 18 cents 
Dec, 1852. per perch y... 3,495 37 

§9,760 97 
3,370 00 

Balance due , S6,390 97 

On the trial of the case the following in- 
structions were prayed for by the respective 
counsel. On the trial of this cause, the 
plaintiff, to maintain the issue on his part, 
gave in evidence the proposition in writing 
from the plaintiff to the defendant, and 
proved by Samuel Strong, a witness on his 
part, produced by him, that the witness was 
the superintendent of the work of the ex- 
tension of the capitol; and that he received 
from the defendant the said paper, and that 
the defendant in his presence accepted the 
said proposition, and the witness then and 
there noted the said acceptance at the bot- 
tom of the said paper. That the plaintiff 
thereafter promptly proceeded to perform 
the said contract on his part till he was for- 
bidden from proceeding further by the de- 
fendant, who rescinded the contract, with- 
out expressing any reason for so doing. 
That the plaintiff had in part discharged his 
duty under said contract faithfully till then, 
and was prepared and able, and offered to 
complete it. And that the fair gain which 
he would have made thereon was 18 cents 
per perch, and that the whole amount of the 
stone hauled for the said work, from the 
said eanal, was 33,640 perches, of which the 
said plaintiff hauled 15,664. That while the 
said work was progressing, the said Smith 
assigned his contract for the north wing to 
one O'Neal. That the plaintiff offered and 
was ready to proceed, notwithstanding said 
assignment, but that the defendant, afore- 
said, assigned the same so as to cut off the 
plaintiff's right, and that he was notified by 
the plaintiff that he should claim the haul- 
ing of the whole and hold him responsible; 
but the defendant nevertheless forbade the 
plaintiff from further proceeding. 

The witness further proved that the con- 
tract between the plaintiff and the defend- 
ant was for the hauling of all 'the stone 
which should be required for the capitol ex- 
tension both wings, fpr the supply of all of 
the stone the defendant held a contract with 
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the government. And thereupon the de- 
fendant prayed the court to instruct the 
jury that the plaintiff is only entitled to re- 
cover in this action the balance of the ac- 
count for stone actually hauled at the rate 
proven, and not for any gain or profit which 
he would have made if he had hauled all 
the stone required for the said work. Which 
instruction the court (DUNLOP, MORSELL 
and MERRICK), refused to give, to which re- 
fusal the defendant, through his attorney, ex- 
cepted. 

Verdict for the plaintiff. Damages ?6,399.- 
97, with interest, from Dec. 1, 1S52. Motion 
for new trial. 

W. D. Davidge and Mr. Ennis, for plaintiff. 
J. M. Carlisle, for defendant. 

Motion overruled and judgment on the 
verdict. 



Case No. 18,299. 

GREENHOUGH v. KEY WORTH. 

[2 Hayw. & H. 9.] i 

Circuit Court, District of Columbia. June 11, 
1850. 

Bills and Notes— Endorsement fob Collection 
—Suit by Endorser. 

"Where a note payable to the plaintiff or or- 
der was endorsed over to a bank for collection, 
and the bank was unable to collect it, the en- 
dorser may bring his action against the maker 
without regard to the endorsee for collection, 
and may erase the cashier's or endorser's name 
from the note without affecting his right to re- 
cover as against the maker. ' 

At law. Suit on two promissory notes. 

The following are the notes on which the 
action was based: "Washington, June 4, 
1S4L Sixty days after date I promise to pay 
to the order of B. F. Greenhough two hundred 
and thirty-five 81 /ioo dollars, value received, 
payable at the Bank of the Metropolis, Washing- 
ton, D.C. $235 8y 100 . RobertKeyworth. Au- 
gust 3 to 6." Endorsed by B. F. Greenhough: 
"Stanley Reed & Co. Pay J. M. Houston, cash 
or order. T. Duron, Cashier. Credit ac. L 
Solono. J. M. Houston, Cashier." The other 
note was for ninety days, drawn by the same 
party to the plaintiff's order, for the same 
amount, with the same endorsers, due Sep- 
tember 2d to 5th. The former was presented 
at the Metropolis Bank August 6th, and the 
latter September 4th. Notices of protest to 
each endorser were deposited in the post office, 
enclosed to J. M. Houston, Esq., Cashier, 
Philadelphia, Pa. The names of "T. Duron, 
Cashier," and "J. M. Houston, Cashier," were 
erased. 

The declaration is as follows: "District of 
Columbia, Washington County— To Wit: Rob- 
ert Keyworth, late of the county aforesaid, 
was attached to answer Benjamin F. Green- 
hough, in a plea of trespass on the case, and 
so forth. *And whereupon the said plaintiff, 

i [Reported by John A. HayWard, Esq., and 
Geo. C. Hazleton, Esq.] 



by Jos. H. Bradley, his attorney, complains 
that whereas, heretofore, to wit, on the 4th 
day of June, A. D. 1841, the said defendant 
made his certain note in writing, commonly 
called a promissory note, his own proper hand- 
writing being thereunto subscribed, bearing 
date the day and year aforesaid, and thereby 
sixty days after the date thereof promised to 
pay to the plaintiff, by the name of B. F. 
Greenhough or order, the full and just sum of 
two hundred and thirty-five dollars and eighty- 
one cents, current money of the United States, 
for value received at the Bank of the Metropo- 
lis, Washington, D. C, and then and there de- 
livered the said note to the plaintiff. And 
whereas, afterwards, to wit, on the 4th day of 
June, A. D. 1841, at the county aforesaid, the 
said defendant made his other promissory note, 
&c, ninety days after date, &c. By reason 
thereof, and by force of the statute in such 
case made and provided, the defendant be- 
came liable to, by the said sums of money, in 
the said notes mentioned, to the plaintiff (ac- 
cording to the tenor and effect of the samel, 
and being so liable, in consideration thereof, 
then and there undertook and promised to pay 
the same to the plaintiff, according to the ten- 
or and effect thereof, whenever afterwards 
he should be thereto requested. And whereas, 
the defendant afterwards, to wit, on the 5th 
day of September, 1S41, at the county afore- 
said, was indebted unto the plaintiff in an- 
other sum of six hundred and fifty dollars, like 
money, for the like sum, by the plaintiff to 
and for the use of the defendant before that 
time paid, laid out and expended, at the spe- 
cial instance and request of the defendant; 
and for other money hy the plaintiff before 
that time lent and advanced to" the defendant 
at his special instance and request; and for 
other money by the defendant before that time 
had and received to the use of the plaintiff, 
and being so indebted the defendant in con- 
sideration thereof afterwards, to wit, on the 
same day and year last aforesaid, at the coun- 
ty aforesaid, undertook and promised the 
plaintiff to pay him the last mentioned sum of 
money when afterwards he should thereunto 
be required. And whereas, the defendant aft- 
erwards, that is to say on the 5th day of Sep- 
tember in the year aforesaid, at the county 
aforesaid, accounted with the plaintiff of and 
concerning divers sums of money from the 
said defendant to the said plaintiff before the 
time due owing then in arrear and unpaid, and 
upon such accounting the said defendant was- 
then and there found in arrear and indebted 
to the said plaintiff in the further sum of six. 
hundred dollars; and being so found in arrear 
and indebted, the said defendant afterwards, 
that is to say, on the day and year last men- 
tioned, at the county aforesaid, in considera- 
tion thereof, undertook and then and there 
faithfully promised to pay to the plaintiff, 
when thereto afterwards required, the said lasr 
mentioned sum of money. Yet the defendant, 
the said several sums of money herein men- 
tioned, or any part thereof, (although often. 
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thereto requested, to wit, on the day and year 
last aforesaid, at the county aforesaid, and oft- 
en afterwards) hath not paid, hut the same 
or any part thereof, to pay hath hitherto 
wholly refused, and still doth refuse to the 
damage of the plaintiff in the sum of one thou- 
sand dollars, current money, and therefore be 
brings suit, and so forth." 

Verdict for the plaintiff for the amount of 
the notes and interest until paid. 

Motion in arrest of judgment: (1) Because 
the second count upon one of the notes set 
forth a day of indebtedness different from the 
day when it became due, to wit, it sets forth 
the 5th day of September, 1841, whereas the 
note to which it refers did not become due 
until the 7th day of September, 1841, and 
therefore the obligation is premature,— citing 
Sheehy y. Mandeville, 7 Oranch [11 TL. S.] 208. 
(2) That the declaration does not aver any 
non-payment of either of the notes, but relies 
upon the insimul computassent on the 5th Sep- 
tember, 1S41, which was before the second 
note was due. (3) That the action is upon 
neither entirely as notes; and when the dec- 
laration does not set out the written contract 
correctly, the plaintiff cannot recover upon the 
count erroneously framed on the contract, and 
he cannot recover upon the money counts, be- 
cause there is a written contract,— citing 



Page's Adm'rs v. Bank of Alexandria, 7 
Wheat [20 XJ. S.] 35. 

. Motion for a new trial, because, that the- 
verdict was against the evidence. Action on 
two promissory notes, specially endorsed and 
stricken out. 

Points reserved by the counsel for the de- 
fendant for the opinion of the court: That a 
special endorsement, or endorsement in full r 
cannot be stricken out, so as to give the en- 
dorser a uight of action, unless he shows how 
he reacquired the note. Craig v. Brown [Case- 
No. 3,327]; Burdiek v. Green, 15 Johns. 247. 
A payee of a note, who has specially endorsed 
it, cannot recover in his own name without 
proof of payment to the endorser. Georgerat 
v. MeCarty, 2 Dall. [2 U. SJ 145. Possession 
of a note is not evidence of ownership without 
a reassignment Welch v. Lindo, 7 Cranch 
[11 U. SJ 159. 

Jos. H. Bradley, for plaintiff. 
Henry M. Morfit, for defendant 

Motion in arrest of Judgment and new trial 
overruled, and judgment rendered on the ver- 
dict 
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HANCOCK v. WILMINGTON & R. R. 



CO. 



[Cited in Case No. 11,563. Nowhere report- 
ed; opinion not now accessible.] 



Case No. 18,301. 

HICKERSON v. UNITED STATES. 

[2 Hayw. & H. 228.] i 

Circuit Court. District of Columbia. Dec. 18, 
1856. 

Nuisance — Poxishixg Slave— Question por 
Jukt. 

1. It is an indictable offence to inflict punish- 
ment on a servant or slave, to the annoyance 
or nuisance of citizens, whose pleasure or busi- 
ness carry them near the scene of infliction. 

2. The question of nuisance or no nuisance is 
one of fact exclusively for the jury to decide. 

At law. Writ of error to the criminal court 

Indictment for an assault on a slave. The 

following is the indictment: That William 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 



Hickerson, late of the county aforesaid,, 
laborer, on the 2nd day of June, 1856, with 
force and arms, at the county aforesaid, in 
and upon one negro, James, the said James 
being then and there a slave, the property 
of one Mary A. Dodson, in the peace of God 
and the said United States, then and there 
being near a public street and highway in 
the county aforesaid, did make an assault 
and battery; and him, the said James, did* 
then and there beat and ill treat and other 
wrongs and injuries to the said James then 
and there did, to the great damage of the 
said James, to the terror and disturbance 
and annoyance and common nuisance of the 
good citizens of the United States, then and 
there passing and repassing on and near 
the said public street and highway, and 
there and thereabouts being and abiding 
and against the peace and government of the 
United States. 

The defendant, by his counsel,' moved the 
court to quash the indictment because the 
offence charged is not an indictable of- 
fence. 

THE COURT overruled the motion. 

The defendant's counsel prayed the court 
to instruct the jury as follows: If the 
jury believe that the negro James, mention- 
ed in the indictment, was a slave of Mary 
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A. Dodson, and was hired to Mr. Bureh, the 
keeper of a livery stable, and that the de- 
fendant was the manager for said Bureh, 
with authority from him to correct and man- 
age his servants; and that the assault and 
battery charged was a mere whipping in- 
flicted by said defendant in the said stable, 
then the jury must acquit the defendant of 
the offence charged. 

THE COURT refused to give the instruc- 
tions, but gave the following: "The court 
cannot say to the jury that the fact of the 
defendant having inflicted the whipping in 
a. stable entitled him to acquittal. If they 
believe it to have been so from the evidence 
in the ease, it is necessary that they should 
believe from the evidence that the whipping 
took place near a public street or highway, 
and that it was to the terror, disturbance, 
annoyance and common nuisance of the 
good citizens of the United States, for it 
is so charged in the indictment. It must 
amount, and you .must believe that it was a 
nuisance, for a technical assault and bat- 
tery on a slave is not indictable. A master 
or hirer of a slave, or his manager, has a 
right to correct a slave that belongs to him, 
or to whose services he is entitled by hir- 
ing, but if he does so in a cruel or inhuman 
manner in such a place, whether it be in a 
street, a house or stable, as to be an an- 
noyance or nuisance to the citizens, whose 
pleasure or business carry them near the 
scene of the infliction, he is indictable. The 
question of nuisance, or no nuisance, is one 
of fact exclusively for the jury to decide." 
To which ruling and instructions of the 
court, the defendant, by his counsel, ex- 
cepts, and prays that this bill of exception 
may be signed, sealed and enrolled, which 
is done accordingly. 

Charles L. Jones, for petitioner. 
P. B. Key, for the United States. 

Judgment of criminal court affirmed. 
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Case No. 18,302. 

HINES v. GORDON et al. 

[2 Hayw. & H. 222.] i 

Circuit Court, District of Columbia. June 20, 
1856. 

Husband and Wife — Disposal of Property by 
Wilt..— ABandoxmemt. 

1. In the absence of consent on the part of 
her husband, a wife cannot dispose of her per- 
sonal property by will during his lifetime. 

2. Judge Morsell lidd, that where a husband 
voluntarily abandoned his wife and neglected 
to provide for her, she may dispose of any prop- 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 



erty she may have subsequently acquired in 
such manner as she may please. 

At law. This is an issue from the or- 
phans' court between Jacob Hines and John 
Gordon, and John Pitzhugh to try the valid- 
ity of a will executed by Mrs. Rachel Hines, 
the mother by a former husband of the de- 
fendants* wives. The following is the ca- 
veat of Jacob Hines in the matter of the 
will of Raehel Hines, deceased: "(1) Your 
caveator respectfully represents that the pa- 
per propounded as the last will and testa- 
ment of Rachel Hines, deceased, is not the 
last will and testament of said Rachel. (2) 
That at the time prior to the making of the 
alleged will, said caveator intermarried with 
said Rachel, which said marriage was never 
annulled or vacated till the death of said 
Raehel, and that no consent was given by 
said caveator to the making of said alleged 
will, or any will or testament or disposition 
by the said Raehel. Wherefore the said 
caveator respectfully prays that the said 
will may not be admitted to probate, and 
that the court may direct an issue to be 
made up and sent to the circuit court, to try 
whether the said alleged will is the last will 
and testament of said Rachel Hines." The 
issue as prayed was sent up to the circuit 
court. 

Bradley & Bradley, for the will. 
Carlisle & Maury, for the caveator. 

The defendants, through their counsel, 
asked the court to give to the jury the fol- 
lowing instructions: "If from the whole evi- 
dence aforesaid the jury shall find that the 
said Raehel Hines was, in the year 1S37, the 
widow of Thomas Taylor, then late of the 
city of Washington, the administratrix of 
the personal estate of said Thomas, and 
guardian of her three children by said Thom- 
as: to wit, (one name not given) since de- 
ceased, unmarried and intestate; Martha 
Ann, the wife of the defendant Pitzhugh, 
and Rachel, the wife of the defendant Gor- 
don. That as administratrix and guardian 
as aforesaid, she had possession and control 
of the real estate and personal estate of 
said Thomas, and kept the same undistrib- 
uted, and undivided, and so managed the 
same for the common benefit of herself and 
her said children until the year 1850. That 
in the year 1850 the personal estate of said 
Thomas, and the accounts of said guardian 
were settled, and by the said settlement the 
negro woman and her children in said will 
named were passed to the testatrix as part 
of her share in said estate, and in settle- 
ment of her account as guardian for the 
maintenance and education of her said chil- 
dren, then in the year 1850, and not before, 
in law, she became the purchaser of said 
negro woman and children, and until then 
she had no separate estate in them which 
would have enabled her to dispose of them 
in her own right. And if they shall further 
find that in the year 1837 the said Rachel 
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intermarried with the said Jacob Hines, she 
still retaining the said control, possession 
and management of the estate of said Thom- 
as; and that in the month of December, 
1841, he deserted and abandoned her, re- 
fused to provide for her support, and told 
her in effect to provide for herself, went to 
the state of Ohio, and ever after to the day 
of her death remained and continued to live 
separate and apart from her, and afforded 
her no aid, protection or support; that to 
support herself and her said children, she was 
obliged to open and keep, and did in fact 
open and keep, and provide for, and furnish 
a boarding house, and entertain boarders 
therein in the city of Washington, from the 
year 1842 to the year 1847, when the said 
Fitzhugh was married, and for that purpose 
did from time to time rent divers houses 
in said city, and did thenceforth, to wit, from 
December, 1841, to her death in 1852, deal, 
trade and carry on business in the said city 
in her own name, on her sole credit and re- 
sponsibility, assisted by the means so as 
aforesaid derived from the estate of said 
Thomas Taylor, and was enabled thereby to 
maintain herself and said children, and to 
purchase the said negroes as aforesaid in the 
year 1830, then she had a right in law to 
dispose of the same as her separate property, 
either in her life-time, or by her last will." 
The court refused to give the above instruc- 
tions. 

The caveator, through his counsel, asked 
the court to give to the jury the following in- 
structions: "If the jury believe from the 
evidence that the slave Henny, mentioned in 
the alleged will, is the same slave mentioned 
in the inventory of the estate of said Thom- 
as Taylor, and that the other slaves in said 
will mentioned are the issue of the said 
Henny, born while she was held by the said 
Rachel Hines, after the death of said Tay- 
lor, and before her marriage with said Hines, 
or after said marriage, then the alleged will 
being made only as to the said property, is 
null and void." Which said instruction the 
court gave as prayed. 



To the granting of said instructions, as 
prayed for by the caveator, as also to the 
refusal of the instructions prayed for by 
the defendants, the defendants excepted. 

The following prayers were offered by the 
counsel for the caveator, and, the" court be- 
ing divided in opinion, were refused: "If 
the jury believe from the evidence aforesaid 
that the separation between the caveator, 
Jacob Hines, and his wife Rachel, in the 
year 1841, was not intended by the said 
Jacob to be a final abandonment of his said 
wife, but was with the intention of return- 
ing to live with his said wife; or if the jury 
shall find from said evidence that the said 
separation was continued only ,in conse- 
quence of the said Rachel's determination 
and declaration, that she would never live 
with her said husband again; in either case 
they must find for the caveator,- Jacob Hines, 
on this issue. If the jury believe from the 
evidence aforesaid that the deceased, Rachel 
Hines, at the time of executing the paper 
writing so as aforesaid propounded as a 
will, and at the time of her death was the 
lawful wife of the caveator, Jacob Hines, 
and that the said Jacob Hines did not assent 
to the making of the said paper writing, 
then the said paper writing is not the will of 
the said Rachel Hines, but is utterly null 
and void, and they must render their verdict 
for the caveator on this issue." 

MORSELL, Circuit Judge, agreeing with 
his colleague, DUNLOP, Chief Judge, on gen- 
eral principles, but making an exception in 
this case, expressing himself to the effect 
that where a husband voluntarily abandons 
his wife, and neglects to provide for her, 
the wife may dispose of any property she 
may have subsequently acquired in such 
manner as she may please. 
' At the March term, 1855, the verdict of the 
jury was for the caveator. 
- Motion was thereupon made for a new 
trial by the defendants. At this, the March 
term, 1856, the court dismissed the motion 
for a new trial, and certified the verdict to 
the orphans' court 
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ILLEGAL VOTING— CHARGE TO GRAND 
JURY IN RELATION TO ILLEGAL 
VOTING. See Case No. 18,254. 
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Case "No. 18,303. 

JOHNSTON v. CLARKE et al. 

[2 Hayw. & H. 258.] i 

Circuit Court, District of Columbia. April 6, 
1857. 

Building Associations — Usdkt — Dealing with 
Partnership Funds — Injunction. 

A number of persons enter into mutual agree- 
ment to subscribe and pay into a common fund 
by regular instalments, say $1 per month for 
each share a member may take, until the fund 
has accumulated so as to divide $200, or any 
given amount, to a share; at which period the 
partnership is to cease; and to secure punctu- 
ality, each member neglecting his monthly pay- 
ments is subjected to a fine, say of 10 cents 
upon every dollar he fails to pay at the regu- 
lar monthly meetings. The period of distribu- 
tion is hastened, and the common fund made 
productive by authorizing any member to make 
a composition sale of his interest in the ulti- 
mate distribution, to the other members of the 
association. Thus, whenever there are funds 
enough in the treasury for the purchase of 
one or more shares at any regular meeting of 
the association, the member who bids the high- 
est premium, or in other words, agrees to take 
the lowest price, is paid the price so bid by him 
for his ultimate share. He remains, however, 
a member of the society until the close, paying 
thenceforth a double instalment on his shares, 
$2 per month on each, instead of §1, and sub- 
ject to all the regulations of the society, liable 
to attend its meetings and to do any duties 
which might be devolved upon any other mem- 
ber, and liable to the regulated fines, in de- 
fault of punctual payment of monthly contri- 
butions or any other default under the rules. 
To secure a compliance with his contract to 
the company, the member making such com- 
position of sale executes his bond in the pen- 
alty of the ultimate value of the share sold, 
conditioned for the faithful payment of the 
monthly dues thereafter to accrue, and all fines 
and forfeitures which may under the rules be 
imposed on him for any defaults. He also exe- 
cutes a deed of trust, conveying real estate, to 
secure a compliance with the condition of the 
bond. There is in the bond and deed no stipu- 
lation for the return of the principal sum ad- 
vanced to the member, nor is it at all in the 
power of the society to compel its return if he 
fulfill the conditions of the bond and deed of 
trust. 

Held: 1. Such stipulations entered into are 
not, on their face, a device to cover a usurious 
loan; and such, a transaction is not usurious 
upon its face. 

2. This was a dealing with the partnership 
funds, in which the complainant had an inter- 
est in common with the members of the society, 
and was not a loan; the complainant was in- 
terested in the money when it was advanced 
and when it was repaid. 

3. An injunction to restrain a sale under the 
deed of trust ought to be refused. 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 



[Bill] In equity for an injunction [by John 
Johnston against Richard H. Clarke and 
Daniel Rateliffe, trustees of the Potomac 
Building Association]. 

Johnston filed a bill praying for a special 
injunction of the court to release him from 
the payment of certain bonds and forfeitures 
due the Potomac Building Association, for 
money advanced by the society on certain 
shares of stock held by Johnston in the so- 
ciety, on the ground that the contract be- 
tween the association and the applicant was 
illegal, and the action of the association usu- 
rious. The complainant gaye a deed of trust 
to secure a loan of $260. That since making 
the loan he had paid $239. That the associa- 
tion elaims there is due $203.50, and on de- 
fault of the payment are about to make a 
sale of the premises, north half of lot 24, in 
square 732. That the contract and transac- 
tions between the complainant and the asso- 
ciation are usurious. That he may be cred- 
ited with the sum paid, and that the interest 
may be adjudged according to equity, and 
that the trustees be enjoined from selling the 
property. Advance was purchased by the 
complainant on his two shares of stock at a 
premium of 35 per cent. May 3d, 1851. 

Carlisle & Maury, for complainant. 
Bradley & Bradley and others, for defend- 
ant. 

MERRICK, Circuit Judge, delivered the 
opinion of the court as follows: 

The complainant is a member of one of 
those voluntary associations, with the prin- 
ciples and modes of operation of which the 
public has long been familiar, under the de- 
nomination of building associations, and 
brings his bill into this court against the 
trustees of the association, to restrain the 
enforcement of the stipulations he has en- 
tered into with them in the usual conduct of 
the business of the association, and in fur- 
therance of the objects for which he, and 
all its other members enter into the co-part- 
nership, upon the ground that those stipula- 
tions* are usurious, unconscionable and op- 
pressive. This ease is understood to raise 
the question, presented by several of like 
character on the docket, of the lawfulness 
of the operations of this class of associa- 
tions, and of a large number of kindred so- 
cieties which are known as benefit societies, 
and have as their ostensible object the ac- 
cumulation of a fund for each of their mem- 
bers by the periodical contribution of small 
savings, which are made productive by being 
advanced in certain amounts to individual 
members in the form of composition sales of 
their interests. All these societies combine 
two leading features, viz: hoarding savings, 
and making profits by compounding interest 
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on the savings, on substantially the same prin- 
ciples as savings banks and mutual insurance 
companies, by the following simple process: A 
number of persons enter into a mutual agree- 
ment to subscribe and pay into a common 
fund, by regular instalments, say one dollar 
per month, for each share the member may 
take, until the fund shall have accumulated 
so as to divide $200, or any other given 
amount to each share, at which period the 
partnership is to cease, and the share of each 
member thus accumulated will be a fund 
for him to purchase a small freehold tene- 
ment, or to be applied to any other pruden- 
tial use he may determine; and to secure 
punctuality each member neglecting his 
monthly payments is subjected to a fine, say 
of ten cents upon every dollar he fails to 
pay at the regular monthly meetings. The 
period of distribution is hastened and the 
common fund made productive by authoriz- 
ing any member to make a composition sale 
of his interest in the ultimate distribution to 
the other members of the association. Thus, 
whenever there are funds enough in the 
treasury for the purchase of one or more 
shares at any regular meeting of the asso- 
ciation, the member who bids the highest 
premium, or in other words agrees to take 
the lowest price, is paid the price so bid by 
him for his ultimate share. He remains, 
however, a membey of the society until the 
close, paying thenceforth a double monthly 
instalment on his shares, $2 per month on 
each instead of $1, and subject to all the 
regulations of the society, liable to attend 
its meetings and to do any duties which 
might be devolved upon any other member, 
and liable to the regulated fines in default of 
punctual payment of monthly contributions, 
or any other default under the rules. When- 
ever a sale of this kind is effected, it is 
manifest that unless some arrangement is 
made the society has no security that the 
member who has been advanced by his sale 
his ultimate share of profits will continue to 
bear his proportion of the burden of mutual 
contribution; therefore a bond in* the penal- 
ty of the ultimate value of the shares sold 
and a deed of trust upon real estate is exe- 
cuted to the society, conditioned for his faith- 
ful payment of the monthly dues thereafter 
to accrue, and all fines and forfeitures which 
may, under the rule, be imposed on him for 
any defaults. There is in the bond and deed 
no stipulation for the return of the princi- 
pal sum advanced to the member, nor is it 
at all in the power of the society to com- 
pel its return* if he fulfill the conditions 
of the bond and deed of trust Should the 
member fail to comply, the bond and deed 
of trust become forfeit, and the society may 
direct a sale of the property conveyed by 
the deed to raise the amount of damages 
which are ascertained and liquidated by the 
•deed of trust, and which are usually the re- 
turn to the- society of the advance paid upon 
the bid of the member, with interest thereon, 



all the monthly dues and fines which may 
be in arrear; and the member is then and 
thereby reinstated in the condition of a mem- 
ber who has had no advance, and has paid 
his dues' and fines, &c. 

The facts in the present case conform to 
the general scheme I have mentioned. John 
Johnston is a member of the Potomac Build- 
ing Association, consisting of 176 members. 
On the 5th of May, 1831, he received from 
the society §260, bid on 2 shares of the ulti- 
mate value of $400. In other words, he sold 
to the members at 35 per cent, discount, and 
gave bond and deed of trust for the pay- 
ment of double monthly dues thenceforth, or 
$4 per month, and for such fines and for- 
feitures as he might incur; and falling in 
arrear for dues and fines in December, 1856, 
the trustees under the deed of trust adver- 
tised the property for sale, and he has filed 
his bill charging that the stipulations he en- 
tered into were only a device to cover an 
usurious loan, and praying to be discharged 
from his contract on payment of the prin- 
cipal sum of $260, with interest from May 
5th, 1851, and to be released from the fines 
incurred by him as a member of the society, 
and to enjoin a sale of the property by the 
trustees. The trustees in their answer deny 
that there was any corrupt intent or secret 
agreement to effect an usurious loan under 
the forms of stipulations entered into by 
parties, and sets out the bond, deed of trust, 
articles of association, &c., and aver that 
the contract was bona fide entered into and 
made and intended to be what it appears on 
the face of the papers, and none other. In 
the present stage of the cause the answer 
must be taken as true, that the contract be- 
tween the parties was whatever it appeal's 
to be, and there was no other and different 
agreement behind the ostensible arrange- 
ment. Were there another secret agreement 
to make an usurious loan, to which the stipu- 
lations here shown were but an outward cov- 
ering, and it were so charged in the bill by- 
proper averments, it would become neces- 
sary, before a final hearing, to send down a 
case to a jury to ascertain whether there be 
in fact a secret, corrupt, usurious agreement 
for a loan; for whatever form parties adopt 
to hide usury, if they have secretly made a 
corrupt loan, the law will drag away the 
veil and penetrate the motive. But I do not 
understand the bill to charge any different 
agreement from that disclosed by the an- 
swer, and the question before us is therefore 
not one of intention, but one of construction 
upon the face of the articles of association,' 
bond and deed of trust exhibited with the 
answer. As a question of construction it 
seems to me, both upon principle and authori- 
ty, that stipulations like those we are con- 
sidering are not usurious. To constitute 
usury, there must be a loan of money in 
which the principal sum is not hazarded, and 
is to be repaid at all events with more than 
legal interest. There was a time in the his- 
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tory of the law -when the taking of any in- 
terest for the use of money was an heinous 
offense; but "usury has long since lost that 
deep moral stain which was formerly attach- 
ed to it, and is now generally considered on- 
ly as an illegal or immoral act, because it is 
prohibited by law." Lloyd v. Scott, 4 Pet. 
[29 U. S.] 224. "With this high warrant for 
a lenient construction of a penal law, no 
court should pronounce a contract usurious 
in which any of the elements of the defini- 
tion are wanting, or which is within the ex- 
emption of adjudicated eases; but, on the 
contrary, should seek to enforce the princi- 
ple that every man has a right to make what 
contracts he pleases, if not restrained by 
some law, and that justice and equity re- 
quire that such contracts should be executed 
if fairly made. The very point involved in 
the present case was decided in Silver v. 
Barnes, 6 Bing. N. O. 180 (decided in 1839, 
after the act of Geo. IV.) Tindall, Chief Jus- 
tice says, "The question was whether the 
transaction was a loan of money or a dealing 
with the'partnership funds. If it was a loan, 
it was usurious. We think it was a, dealing 
with the partnership funds, in which the de- 
fendant had an interest in common with the 
other members of the society, and that it 
was not a loan; the defendant was interested 
in the money when it was advanced and 
when it was repaid. The rules of the society 
are in effect a mere agreement by the part- 
ners that their joint contributions shall be 
advanced for the use of one or other, as oc- 
casion requires, and the transaction was not 
a borrowing by the maker of the note from 
the payees." 

In a later case OBurbidge v. Cotton, 8 
Bng. Law & Eq. 62) Sir J. Parker says, "The 
case of Silver v. Barnes was a direct au- 
thority, that an advance out of the funds of 
an association of this kind, made pursuant 
to its rules, to one of its members, having 
in common with other members an interest 
in the fund out of which the advances were 
made and in the money to be repaid to him, 
was not a loan of money, but a dealing with 
the partnership funds, and was not usuri- 
ous. He was not aware that the authority 
of that case had ever been doubted. It had 
been approved by Parker, Baron, in Cutbill 
v. JCingdom [1 Exch. 494], and he considered 
that a decision of a court of law on such a 
subject was binding in this court." To the 
same effect are the eases of Seagrave v. 
Pope, 15 Eng. Law &'Eq. 480; Mosley v. Bak- 
er, 6 Hare, 87, and other cases. It has been 
supposed that the cases of Silver v. Barnes, 
Burbidge v. Cotton, and all the others rest 
the principles of their decision upon the late 
English statutes of 7 Wm. IV., and 7 & 8 
Vict, and also a previous statute of Geo. 
IV., for the regulation of certain joint-stock 
associations. But this is a total mistake, as 
may be found by consulting Wadsworth on 
Joint Stock Companies, as well as the eases 



themselves. They do not profess to rest up- 
on a statutory privilege, but upon common 
law principles. These statutes had their 
origin with the statute of 6 Geo. I., c. 18, 
passed in 1719, which was made to restrain 
the creation of associations with shares 
transferable at pleasure, which after the in- 
troduction of the South Sea bubble were 
used as means for the wildest forms of 
stock-gambling, and indulged to- such a mad 
and ruinous extent as to require the check 
of legislative prohibition. When mutual 
benefit and aid societies having funds ac- 
cumulated from small monthly subscription, 
were adopted about the beginning of the 
present century, it was much doubted 
whether they did not fall within the prohi- 
bitions of the stock-gambling statutes, the 
provisions of which are numerous and very 
complicated. To remove these doubts, and 
to reduce into a system the manner of con- 
ducting these and other joint-stock associa- 
tions having legitimate and beneficial ob- 
jects, and to give greater facilities for the- 
management and enforcement of the rights 
of these companies, the statutes of Geo. IV.,. 
superseded by 7 Wm. IV., and 7 & 8 Vict., 
were passed. These statutes are in no sense 
enabling statutes, but are in the nature of 
restraining enactments, requiring certain 
formalities, not at common law necessary, 
to give vitality to the .association coming 
within their purview, and subjecting them 
to a certain inquisitorial control by boards- 
of justices, &c. But these statutes, although 
none of them in force in this district, may 
be invoked for one purpose, viz.: to show 
the sense of the people and parliament of 
Great Britain that associations of this sort 
are of most beneficial tendency; and, prun- 
ed of abuses to which some of them are lia- 
ble, are of great utility to the public, es- 
pecially to the poorer classes, by encour- 
aging thrift and supplying them with ad- 
vantageous agencies for the accumulation 
and management of the savings of their 
daily labor. 

But, altogether outside of any decisions, 
touching joint-stock associations, it is well 
settled that if profit be derived through & 
bona fide partnership, the dealing with 
money is not usurious. Gilpin v. Enderbey, 
5 Barn. & Aid. 954; Fereday v. Hordern,. 
Jac. 144. The reason running through all 
these cases is, that the principal sum is in 
hazard by the liability of the partners for 
the debts of the concern to third persons; 
and the principle is not varied by the faet, 
that under the particular arrangements of 
the business any loss is highly improbable- 
An inspection of the scheme in this case 
will make apparent to any one, without 
pausing to illustrate it, that each member 
is interested in every dollar belonging to the- 
concern; the greater the profits the less will 
be the amount of his weekly contribution, 
to raise the common fund to the distribu- 
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tive amount; and if no profit be made, lie 
will contribute all that be ultimately with- 
draws, and will only derive the benefit, a 
substantial one indeed, of the saving pro- 
cess. On the other hand, in payment of 
officers* salaries, rent, and all other expenses, 
he is liable individually for all the debts of 
the concern; and therefore, to all legal in- 
tents and purposes, is a partner. 

Independent of the partnership view of 
the case, as was argued at the bar, the con- 
tract may be likened to the purchase by 
the society from its member of an annuity. 
For the amount advanced or paid to him 
he agrees to pay double the monthly instal- 
ment on the shares represented during the 
life of the association. The duration of the 
society is altogether uncertain; it may, and 
probably will, expire before the monthly 
payments amount in the aggregate to the 
price he receives with simple interest, or -it 
may continue until these exceed that 
amount The purchase and sale of annuities 
and rent charges differ from a loan at inter- 
est in this: that in case of a loan the prin- 
cipal sum, as such, is to be repaid at all 
events. In the case of annuities and rent 
charges, redeemable, it may be repaid at 
the will of the purchaser, nor does it make 
any difference that the annuity is depend- 
ent upon a contingency other than the dura- 
tion of a human life. Both in annuities and 
rent charges purchased the stated payments 
may amount to much more than the inter- 
est upon the price paid, and be so great as 
in all human probability before the termina- 
tion of an annuity largely to exceed both 
principal and interest; yet the validity of the 
purchase is not thereby affected. The case 
of Lloyd v. Scott, decided in 4 Pet. [29 U. 
S.] 224, and afterwards tried in this court 
upon procedendo [Case No. 8,434], on an is- 
sue of usury before the jury, was the pur- 
chase of an annuity or rent charge, very 
like in its practical results to the present 
case; and in that case the court held that 
the covenant that a party might re-purchase 
within a given period at the same price, and 
upon the repayment of that price, with all 
arrears of instalments of the annuity which 
was equivalent to 10 per cent, per annum, 
to be entitled to re-conveyance of the prem- 
ises charged, did not give the transaction in 
law the character of a loan so as to taint it 
with usury, provided the original purchase 
was in good faith. But it is further said, 
that although the sale of the shares upon a 
discount, coupled with an agreement to pay 
the double monthly instalment, may not be" 
usurious, considered in the light of a part- 
nership dealing, or an annuity sale, or a 
contract in which the principal sum is not, 
at all events, returnable, together with more 
than legal interest, yet the imposition of 
fines of ten cents for each dollar of monthly 
dues not punctually paid is usurious inter- 
est upon the monthly dues. This does not 



appear to me to be either a just construc- 
tion of that part of the regulations of the 
society; nor if it were meant to be a reser- 
vation of interest, as interest would it be 
usurious. The cases of Roberts v. Tre- 
nayne, Cro. Jae. 509; Floyer v. Edwards, 
Cowp. 113; and Wells v. Girling, 4 Moore, 
78; same case, 1 Brod. & B. 447; all deciding 
that, where the party may relieve himself 
from any interest at all by payment at a 
day certain, - the reservation of more than 
legal interest in case of default is not usuri- 
ous within the statute. But the fair con- 
struction of this part of the regulations of 
these societies seems to be that, in as much 
as punctuality and exactitude are essential 
to the just and profitable conduct of the 
business of the concern, the reservation of 
legal interest on non-payment of monthly 
dues being so inconsiderable, hard to com- 
pute and next to impossible to collect and 
account for, it would be no compensation to 
the society for these defaults, nor any se- 
curity against their frequent recurrence. 
Hence their rules fix as a measure of liqui- 
dated damage for each default, under the 
name of a fine, a certain small sum, in this 
and most other societies 10 cents on every 
dollar. The 16th rule of the articles in the 
case of Silver v. Barnes, already cited, calls 
these fines by the name of "liquidated dam- 
ages." 

Now, if the contract in this case was not 
usurious, was it an unconscionable and op- 
pressive bargain, which a court of equity 
ought to relieve against? By reference to the 
tables of calculation which are published in 
the explanatory treatise on these subjects, or 
which, with a little- trouble, may be calculated 
by any person for himself, it will appear that 
the average duration of these societies is from 
eight to nine years, dependent upon the range 
of premium which their advances command. 
A society with au average premium of 33 per 
cent., which the complainant in this case paid, 
will wind up in eight years and a fraction. 
What does an advance at thirty-five per cent, 
discount cost the member during eight years, 
as compared with the admitted standard of 
moderation, a loan at six per cent. 

$400 at thirty-five per cent, discount is.. $260 00 
Interest at six per cent, for eight years 
is 124 80 

$384 80 
Double monthly dues for eight years at 
$2.00 per share ". •• 384 00 

Balance in favor of an advance 
over an ordinary loan at six per 
cent, is $ SO 

Thus it appears in point of fact, that if the 
complainant were faithfully to comply with the 
terms of his contract, and be in no default for 
monthly dues, instead of .paying more than le- 
gal interest he would get the advance and use 
of $260 for eighty cents less than simple in- 
terest^ while the profit to the co-partnership 
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would be the active employment of his and 
other "weekly dues in .the interval. Suppose 
the contract be terminated, and the complain- 
ant released from his connection with the so- 
ciety, and he claims in his bill: 

By payment of the advance $260 00 

Legal interest thereon for five years 
and seven months. . . . . 87 10 

$347 10 
Crediting the account with dues paid 
as per answer 209 00 

Balance due to the society. ...... .$138 10 

Suppose, on the other hand, the complainant 
be released upon the terms offered by the re- 
spondents in their answer,* the account will 
stand: 

Debtor to amount advanced. .$260 00 
To amount of fines, as per 

detail statement 14 00 

Whole amount of dues prior 

to and after advance 2S2 00 

$556 00 

Crediting him by estimated 

value of his shares $200 00 

And by monthly dues already 
paid 209 00 

409 00 

The balance claimed by them is. .. $147 00 
— Or $8.90 more than by calculation of simple 
interest. 

Suppose, on the other hand, that the advance 
be restored to the society, and the complain- 
ant restored to the condition of a member hav- 
ing received no advance, which, under the 
terms of the articles of association, is all that 
the society can insist upon without .his consent 
to a dissolution of their relations, the account 
would be stated thus: 

Debtor to advance $260 00 

To amount of fines incurred 14 00 

Total dues prior to and since his ad» 
vance 2S2 00 

$556 00 
And crediting the dues already paid in. . 209 00 

Leaving an apparent balance of. . .$347 00 

But to show the true attitude of the parties 
it will be remembered that this balance of 
$347 represents within itself his remaining in- 
terest in the association and the value of his 
ultimate distributive share. This share he 
may sell to any third person or to the society, 
as they offer by their answer, at its market 
value of $200, and the balance against him 
will be exactly as before, $147, or less than $9 
above legal interest for the use of the advance 
for five years and upwards. Suppose the 
member resorts to the other alternative of 
voluntarily quitting the society after having 
° enjoyed the benefit of his advance for five 
years and seven months. He has a right to 
do it without the assent of the association, as 
provided in their constitution, by returning 
the money advanced, with interest thereon, 
paying all fines incurred, and being credited 
with the dues already paid in. The account 
would then be: 



Advance $260 00 

Interest for five years and seven 

months 87 10 

Fines incurred 14 00 

$361 10 
Amount of dues paid in , 209 00 

Balance due the association $152 00 

— Or $14 more than simple interest for the use 
of the advance during five years and seven 
months. 

No man who will give a thought to the sub- 
ject can call a contract voluntarily entered 
into, which presents these results, unconscion- 
able or oppressive. 

But suppose that the forfeitures and fines 
imposed upon a defaulting member were much 
larger than those claimed in the present case, 
would it be the province of this court, upon 
the bill of the defaulter, to relieve him from 
the consequences of his own contract and his 
voluntary acts? The distinction must always 
be remembered between calling upon a court 
of equity to relieve against a forfeiture or to 
enforce a forfeiture. In the latter case they 
may refuse to interfere. But the doctrine of 
relief has been restored from confusion of the 
oldest decisions and narrowed to this, that un- 
less the court can clearly see that full compen- 
sation can be made, and the forfeiture was 
not voluntarily and persistently incurred, it 
will not relieve, but let the party abide by the 
contract he has formed. In 2 Story, Eq. Jur. 
§ 1323, it is thus summed up: "The doctrine 
seems now to be asserted in England, that in 
all cases of forfeiture for breach of any cove- 
nant, other than a covenant to pay rent, no 
relief ought to be granted in equity, unless 
upon the ground of accident, mistake, fraud 
or surprise, although the breach is capable of 
a just compensation." And in section 1325 
he gives the special phase of reasoning, which 
fits the present and like cases, viz.: "It is 
upon grounds somewhat similar, aided by con- 
siderations of public policy, and the neces- 
sity of a prompt performance in order to ac- 
complish public or corporate objects, that 
courts of equity, in cases of non-compliance 
by stockholders with the terms of payment of 
their instalments of stock at the time pre- 
scribed by which a forfeiture of their share is 
incurred under the by-laws of the institution, 
have refused to interfere by granting relief 
against such forfeiture." 

In the case of Sparks v. Liverpool Water 
Works, 13 Ves. 433, which was a ease of pure- 
ly accidental forfeiture of stock in a corpora- 
tion, under one of its by-laws requiring instal- 
ments to be paid at a certain time, the master 
of the rolls uses language precisely adapted 
to the business and objects of societies organ- 
ized upon the principles we are considering. 
He says: "It is essential that the money 
should be paid, and that they should know 
their situation. Interest is not an adequate 
compensation even among individuals, much 
less in these undertakings. In particular eases 
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interest might be a compensation, but in a 
majority of cases it is no compensation from 
the uncertainty in which they may he left. 
The effect is the same whether money has been 
paid or not They know the consequence." 
I agree with those enlightened judges and 
chancellors of England, Lord Eldon, and a 
host of others, who have always regretted 
that courts of equity had ever undertaken 
to relieve against forfeitures and breaches of 
private contract They have all admitted it to 
be "delicate and dangerous," and some have 
denounced it as "mischievous and arbitrary." 
See Eaton v. Lyon, 3 Ves. 693; Sanders v. 
Pope, 12 Ves. 291; cases of Hill v. Barclay, 
16 Ves. 403, and 18 Ves. 58; Bracebridge v. 
Buckiey, 2 Price; 206; Rolfe v. Harris, Id. 
210, note; and other cases cited in 2 Story, 
Eq. Jur. §§ 1320, 1325. For myself, I adopt 
the maxim laid down by Cranch, C. X, in 
Lloyd v. Scott [supra], on motion for a new 
trial: "Every man has a right to make what 
contracts he pleases, if not restrained by some 
law; and justice and equity require that such 
contracts should be executed, if fairly made." 
I am of the opinion that upon the ease made 
by the answer the special injunction should be 
refused. 

MORSELL, Circuit Judge, concurred in the 
foregoing opinion. 

DTJNLOP, Chief Judge, dissented, and deliv- 
ered a separate opinion as follows: 

A voluntary, unincorporated association, 
called the Potomac Building Association, 
was formed in Washington in the year 1850, 
by the complainant and others. The con- 
stitution of the society provided that a 
monthly subscription of $1 should be paid 
by the members in respect of each share 
held by them until the joint contributions 
were of an amount to enable each member 
to receive §200 in respect of each share. 
Power was given to the society to advance 
to any member his share at a discount, such 
member paying an additional SI monthly 
on each share, as aforesaid, and executing 
a bond and deed of trust to defendants to 
secure the due payment of his future sub- 
scriptions. The complainant took an ad- 
vance upon his two shares at a discount of 
35 per cent, per share; that is to say, on 
his two shares, estimated as worth §400, 
S140 was deducted for discount, and he re- 
ceived in cash from the company $260, and 
executed to the defendants, the trustees of 
the building association, the bond and deed 
of trust set out in the proceedings in this 
cause for securing the payment of the future 
subscriptions. The deed of trust contained 
no covenant for the payment of the advance. 
The complainant having failed to pay his 
dues, &c, for more than 60 days, the de- 
fendants, as trustees, advertised to sell for 
the amount claimed by the building associa- 
tion in their account filed, which is in the 
following terms: 
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Jno. Johnston, to Potomac Building 
Association. 

Dr. 

1851. May 5. To cash advanced 

on two shares of stock $260 00 

Monthly dues for two shares of 

stock for seven months, prior 

to taking advances, at ?1 per 

share S 14 00 

Dues from May, 1851, to Dec, 

1856, five years and seven 

months, at §2 per month 

each .268 00 

.282 00 

Fines to Dec, 1856, as per statement in 

detail 14 00 

?556 00 
Cr. 

By amount of dues paid in, as 
per statement in detail here- 
with $209 00 

By estimated value of his two 
shares of stock, by actual 

sales made Dec 1, 1856 200 00 

409 00 

Balance due by Johnston §147 00 

Johnston, the complainant, filed his bill in 
this case, charging usury in the contract i 
and claiming to set it aside and to avoid 
the deed of trust on payment of principal 
and interest on the advance, and for an in- 
junction to stay the sale by the trustees. 
The defendants, in their answer deny usury, 
and assert their right to sell for the balance 
claimed by them in the foregoing account 
The complainant was a stockholder in the 
company to the amount of two shares, and 
had signed the constitution. The shares at 
the winding up were to be made worth $200 
each. Johnston's two shares, $400 less $140, 
the premium bid by him for the advance, 
would be worth §260 at the winding up of 
the association, and to be accounted for to 
him in his settlement with the company at 
that value. 

The articles of the constitution of the 
building company, which bear on this case, 
are as follows: Article 2, § 3: "Each and e 
every stockholder, for each and every share 
of stock that they hold in this association, 
shall pay the sum of §1 in bankable funds, 
on the first Monday of each and every 
month, to the treasurer, or such other per- 
son or persons as shall from time to time, 
by the laws or regulations of the associa- 
tion, be authorized to receive the same, un- 
til the value of the whole stock shall be 
sufficient to divide to each share of stock the 
sum of $200, at which time the association 
shall determine and close." Article 8 ("Ad- 
vances") %% 1, 2, 3, and 7: Section 1: "Every 
stockholder, for each share, entitled to pur- 
chase au advance of stock of $200, to be 
paid from the funds of the association," &c. 
Section 2: "When the funds of the associa- 
tion warrant it, one or more advances shall 
be disposed of by the secretary to the high- 
est bidder, at regular meetings of stock- 
holders, not under par," &c. Section 3: 
"Whenever a stockholder shall purchase an 
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advance, he shall pay, or cause to be de- 
ducted, the premium offered by him or them 
for the same, and shall secure the associa- 
tion by bond, deed of trust, and policy of 
insurance, the policy to be assigned to the 
trustees upon the trust for such amount as 
the board of directors may deem sufficient 
to cover the amount advanced, with all fines, 
costs, and charges which may accrue there- 
on." Section 7: "Stockholders taking an ad- 
vance from the funds of. the association 
shall, from the time of purchasing such ad- 
vance, pay to the treasurer $2 per month 
for every share' of "stock on which such, 
advance may have been made, (instead of 
$1, as hereinbefore provided, for those who 
have received no advance) and if the same 
shall be suffered to remain unpaid more 
than two months, the board of directors 
may compel payment by ordering proceed- 
ings on the bond and deed of trust accord- 
ing to law." 

This additional $1 per month on each share 
to a stockholder buying an advance is $12 
per year, or 6 per cent, the legal rate of 
interest, valuing the share at $200, which is 
its computed value on the close of the con- 
cern. Johnston bought an advance on his 
two shares at 35 per cent, premium, received 
$260 in money, paid or had deducted $140 
premium, gave his bond to the treasurer 
for $400, conditioned to pay monthly dues of 
$2 per share on each share, and all fines, 
until the value of the whole stock shall be 
sufficient to divide to each share of stock 
$200, and also a deed of trust to Messrs. 
Rateliff and Clarke to seeure these dues and 
fines, &c. 

The condition of the bond is worthy of 
special notice, and shows plainly the na- 
ture of the contract, and together with the 
deed of trust, makes apparent the rights of 
the association and the duties and obliga- 
tions of the borrower, and, as I construe 
% them, are designed to carry into effect the 
true meaning of the constitution of the build- 
ing company. The bond of date loth May, 
1851, is in the sum of $400. The condi- 
tion of the bond is in these words: "Where- 
as the said John Johnston, a stockholder to 
the extent of two shares in said association, 
has, by virtue of and in accordance with 
the provisions of the constitution and obliga- 
tion attached thereto of the said associa- 
tion or joint-stock company, received ad- 
vances from the funds of the said associa- 
tion, advances on said stock; now if the 
said John Johnston, or his heirs, executors 
and administrators, shall well and truly pay, 
or cause to be paid unto the said Ephraim 
Wheeler, treasurer as aforesaid, or to his 
successor in office, the sum of $2 on each 
of the shares of stock on which he has re- 
ceived advances as aforesaid, monthly, and 
every month, commencing with the first 
Monday in June, 1851, and continues to pay 
the same on the first Monday of each and 
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every month thereafter, together with any 
fines and forfeitures for the non-payment 
of said monthly dues, as is provided in said 
constitution and obligation as aforesaid, un- 
til the funds of the said association shall 
divide to each share of stock the sum of 
$200, then this obligation to be void, or else 
to remain in full force and virtue in law." 
And the deed of trust to Messrs. Rateliff and 
Clarke, of the date the 2nd of June, 1851, 
under which they now claim to sell com- 
plainant's house and lot, after reciting said 
bond and its condition, in substance as above 
set forth, and that said deed was to seeure 
the said monthly dues, fines, and forfeitures, 
conveyed to them the property described in 
said deed upon the following trusts, that is 
to say: "If the said Johnston, his heirs, 
executors and administrators shall fail to 
pay the said monthly payments and the fines 
and forfeitures aforesaid, so that any one 
or more of the same shall be due and unpaid 
for the space of sixty days, then the said 
writing obligatory shall be deemed and tak- 
en as forfeited, and upon request in writing, 
&c, the trustees shall sell, &c, and convey 
to the purchaser, &c, and out of the pro- 
ceeds of the sale pay first the costs and 
charges attending said sale; secondly, pay 
to the treasurer whatever sum or sums of 
money shall then be found due by the said 
John Johnston to the said association, on an 
account to be stated by the treasurer, in 
which the said Johnston shall be charged 
with the sum of money received by him 
from the said association, and the monthly 
payments, fines and forfeitures intended to 
be secured by these presents, and the said 
writing obligatory, and credited with the 
amount of dues paid by him, and the resi- 
due, if any, pay over to the said Johnston, 
his heirs and assigns," &c. It is evident 
that the account herein to be stated, and the 
whole terms of the bond and deed of trust 
contemplate Johnston, to whom the advance 
has been made on the two shares, as still a 
partner, and to continue to be so tall the final, 
close of the association, when the two shares 
will be of the value of $200 each, and so to 
be estimated in the final settlement between 
him and his co-partners, less the premium 
bid by him at the time of the advance, and 
it is on the assumption only that he is so 
to continue a partner that he can be made to 
pay dues up to the close of the concern, 
when each share is to be made of the value 
of $200. As such partner and contributor 
he is to share in the profits, present and to 
come, of the partnership. 

The English cases referred to in the argu- 
ment, clearly the transaction of usury are 
based upon the assumption that the party to 
whom the advance is made is a partner at the 
time of the advance and when the advance is 
repaid, and so a sharer in the profits then and 
to the close, of the concern. It can in no other 
sense be said "to be a dealing in partnership 
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•effects by the partners inter se. In the ease of 
.Silver v. Barnes, 6 Bing. N. 0. 180, Tindal, 
C. J., says: "A motion has been made for 
.a new trial, on the ground of misdirection, but 
we think the case was properly left to the 
jury. The question was whether the transac- 
tion was a loan of money or a dealing with 
the partnership. If it was a loan it was 
usurious. "We think it was a dealing with 
the partnership fund, in which the defendant 
liad an interest in common with the other 
members of the society, and that it was not a 
loan. The defendant was interested in the 
fund when the money was advanced and 
when it was repaid. The rules of the society 
are, in effect, a mere agreement by partners 
that their joint contributions shall be ad- 
Tanced for the use of the one or the other, as 
■occasion requires, and the transaction in ques- 
tion was not a borrowing by the maker of the 
note from the payees. In a case before Alex- 
ander, chief baron, in the year 1828, he held 
.an advance, from a similar society to one of 
its members, to be a partnership transaction 
and not a loan." If the partner receiving the 
advance is turned out of the concern and dis- 
possessed of his profits by an arbitrary valua- 
tion of the two shares, as is claimed in the ac- 
count presented with the defendants' answer, 
who value and take the shares to the use of 
the association at §100 each, when they are to 
Tie made worth $200 each, less the premium bid 
on them in part by the complainant's month- 
ly contributions to the end and winding up 
■of the association, then he is no longer a deaf- 
er in partnership effects, having a common in- 
terest with his co-partners in all profits to the 
■close, but an outsider and a borrower of funds 
•owned by strangers, and in that light the con- 
tract is clearly usurious. I refer to the case 
of Bechtold v. Brehm, 26 Pa. St. 269, decided 
"by the supreme court of Pennsylvania in 1856. 
The additional monthly payments of $12 a 
.year on a computed $200 share, greatly ex- 
ceeds the legal rate of interest on the advance 
■of $130 on that share, deducting 35 per cent 
premium bid by the complainant and retained 
"by the association when the advance was 
made. If the complainant is not a partner, 
and is subject to be ousted before the concern 
closes, he is not receiving his share by antici- 
pation; he is not a sharer of profits present 
and to come. In that sense, by whatever name 
the transaction is called, it is a mere loan of 
money. It is a loan at a higher rate of in- 
terest than the law allows for the forbearance 
■or giving day of payment, and the bond and 
deed, to secure the repayment of the principal, 
in which aspect the defendants treat said bond 
and deed in their account rendered (as I think, 
wrongfully), being securities tainted with 
usury, are both void by the statute. I enter- 
tain some doubt whether the contracts of 
this building association, as to advances, even 
■when executed in good faith, according to the 



terms of their written constitution, are free 
from usury. Some of the English cases cer- 
tainly go to that extent. The doubts there 
have been removed by statutory provisions, 
which legalize these advances and provide for 
the imposition of fines on members for failure 
to pay monthly dues within prescribed limits; 
the legislature of that country thinking such 
societies of beneficial tendency, and calculated 
to elevate the social condition of men, having 
no other means than the fruits of their daily 
labor. Their expediency and utility is not so 
certain here, where any laboring man, with 
the high rate of wages prevailing in this coun- 
try, can, with the exercise of ordinary pru- 
dence and carefulness, soon secure a home- 
stead without involving himself in the expen- 
sive machinery of a building association, the 
articles of which are not easily understood by 
unlearned people, and very liable to be per- 
verted to their oppression. These considera- 
tions, however, belong to the legislature, and 
not to the courts of justice, and if such asso- 
ciations are deemed beneficial, they ought to 
be regulated and protected by statute, as has 
been done, it is believed, in some of our states. 

The fines which, by their constitution, the 
members agree to pay in default of punctuality 
in the monthly dues, are in the nature of for- 
feitures, and are, in fact, sometimes so called 
by the society itself. If they were called liqui- 
dated damages their nature would not be chan- 
ged. All the courts in this country, as I un- 
derstand Kent, Story and Marshall, both at 
law and in equity, are unwilling to enforce 
forfeitures and lean against them. In Eng- 
land they have been sanctioned by the statutes 
to which I have referred. In the absence of 
any statutes here, I think we ought only to en- 
force payment of the dues by directing our 
auditor to allow interest on • them from the 
periods when they accrue and fall due. As 
the trustees in this case claim to sell the com- 
plainant's property upon an account stated, 
and fox; a sum not warranted by law, nor 
even by the constitution of the building so- 
ciety itself, I think the injunction ought to be 
granted, and tG have effect till the cause is 
folly heard. Notes to the case. 

As to fines, penalties and forfeitures, the fol- 
lowing -cases are to the point: Skinner v. Day- 
ton, 2 Johns. Ch. 535; Livingston v. Tomp- 
kins, 4 Johns. Ch. 431; 2 Story, Eq. Jur. §§ 
1313-1316; Hill v. Barclay, 16 Ves. 403, 405, 
and 18 Ves. 58; Sparks v. Liverpool Water 
Works, 13 Ves. 428; Tayloe v. Sandiford, 7 
Wheat. [20 TT. S.] 13; Reynolds v. Pitts, 19 
Ves. 140. 
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JTJDSON v. CORCORAN et al. 

[2 Hayw. & H. 146.] i 

Circuit Court, District of Columbia. Dec. 17, 
1853. 

Assignment— Loss of Ci*aim by Laches. 

A previous assignment will not "be allowed 
where the assignee has through laches allowed 
his claim to go by default, especially where 
he has given no notice, as required by law, to 
establish his claim, thereby allowing his as- 
signor to perpetuate a fraud by reassigning 
the same to another. 

[Bill] in equity for an injunction [by Wil- 
liam Judson against William W. Corcoran and 
others and the secretary of the treasury]. 

The bill of complainant states that on the 
1st of January, 1845, Bradford B. Williams 
assigned to him an interest of §6,000, of the 
amount of a claim pronounced valid by the 
American members of a mixed commission, 
under a convention between the United States 
and Mexico, of April, 1839 (8 Stat. 527), with 
interest from the date of the assignment, 
amounting in all to $7,887.50. That an award 
was made upon said claim by the board of 
commissioners under the act of March 3, 1849 
(9 Stat. 393), to carry into effect certain stipu- 
lations of the treaty between the United States 
of America and the Republic of Mexico, In 
favor of Wm. W. Corcoran, as assignee of 
Bradford B. Williams and Joseph H. Lord, 
for the amount of $15,051, in which amount 
is included the sum due to said Williams, and 
previously assigned to the complainant. That 
such assignment is null and void as against 
his claim, praying that defendant Corcoran be 
restrained from collecting, &c, the money due 
the complainant, and that the secretary of the 
treasury be enjoined from paying said reward, 
or so much thereof belonging to the complain- 
ant, out of the treasury of the United States. 

The defendant in his answer says: That it 
is true that he claims to be legally and equita- 
bly entitled to receive the whole of the. amount 
of the said award as his own. That he has 
no knowledge or belief that the said claimant 
has any right or interest therein whatsoever. 
That if any assignment, as charged, have been 
executed at any time prior to the execution 
of the instruments under which the respond- 
ent claims that it was without any valuable 
consideration, or that it was of any force, valid- 
ity or effect in law or equity, to vest any right 
or title in the said complainant in the prem- 
ises, or in any manner to affect the right and 
title of the respondent. That for the purpose 
of ascertaining whether any other person be- 
sides the assignor (Hart) of the defendant, 
had any interest or claim, or pretence of title 
in the premises, an investigation of the files 
and records of the department of state was 
had, and nothing was discovered in any de- 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 



gree inconsistent with the title of Hart, nor 
any. thing which could give him any notice, 
knowledge or suspicion that the said com- 
plainant, or any other person or persons had. 
or claimed any right or title or interest ad- 
verse to or in any manner affecting the title- 
claimed by the said Hart. That he purchased, 
from said Hart all his rights and interest 
therein, without any knowledge or suspicion r 
and without any reason to know or suspect 
that the said complainant, or any person other 
than said Hart had any right, title or interest 
to the said claim; that said complainant never 
set up or pretended any interest therein, nor 
gave any notice or intimation to your re- 
spondent that he claimed any such interest 
until after the promulgation of 'the judgment of 
the board of commissions, under the act of 30th 
March, 1849; that said claim was valid and 
allowed, thereby fraudulently withholding and 
concealing all knowledge or notice thereof* 
from the respondent, and suffered the respond- 
ent to devote and expend a large amount of 
money, time and labor to and in the prosecu- 
tion of the said claim; that he is a bona fide 
purchaser of the said claim, for a full and 
valuable consideration, without notice, knowl- 
edge or suspicion of any pretence or right or 
title of the complainant in the premises, and 
do hereby insist that even if the said com- 
plainant had any such right or title or interest 
therein as now pretended, in and by his said 
bill of complaint, he has by his laches and 
culpable neglect and misconduct in the prem- 
ises wholly lost the right to assert and give- 
effect to the same, as against your respondent. 
The respondent states in substance as follows 
the chain of title on which he founds hi& 
claim: On the 11th of June. 1845, Bradford 
B. Williams assigned one-half of his interest 
in the claim to E. H. Warner; August 15th,. 
1845, Warner assigned the same interest to- 
Wm. B. Hart; October 15th, 1846, Williams 
assigned to Hart the residue of his interest r 
October 3d, 1846, Joseph H. Lord assigned to- 
Hart all his interest in the claim; June 18th r 
1847, Hart assigned the whole of the claim to- 
William B. Corcoran. In conclusion the de- 
fendant prays that the said injunction be dis- 
solved, and that he be dismissed with his rea- 
sonable costs, &e. 

A. H. Lawrence and R. H. Coxe, for peti- 
tioner. 

J. M. Carlisle and P. R. Fendall, for defend- 
ants. 

THE COURT, on the cause being duly ar- 
gued, and the various exhibits and deposition 
being read, dismissed the bill with costs. 

On appeal to the supreme court the decree- 
dismissing the bill was affirmed. See 17 How.. 
[58 U. S.] 612. 



JUDSON v. SECRETARY 01? TREASURY. 
See Case No. 1S.304. 

JURORS— CHARGE TO GRAND JURY IN 
RELATION TO THE DUTY OF JU- 
RORS. See Case No. 18,257. 
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KEENAN v. UNITED, STATES. • 

[2 Hayw. & H. 341.] i 

Circuit Court, District of Columbia. May 19, 
1860. 

Rape— Aiding and Abetting. 
The aiding, abetting, and assisting others to 
commit rape is punishable under the peniten- 
tiary act of March 2, 1831 [4 Stat. 448]. 

"Writ of error to the criminal court. 
. At law. Indictment for rape, and aiding 
and abetting, and. assisting* to commit rape. 
The indictment consisted of two counts. 
The first, that Patrick Keenan, &c, did 
make an assault, and her, the said Laura 
Swingman, then and there forcibly and 
against her will feloniously did ravish and 
carnally know against, &c. The second, 
that the said Patrick Keenan, &c, was pres- 
ent aiding, abetting and. assisting (certain 
persons mentioned) the felony and rape 
aforesaid to do void, commit against, &c. 
The jury brought in a verdict of guilty on 
the second count. , 

The United States, by their attorney, pray- 
ed judgment upon the verdict. And the 
prisoner, by his attorneys, saith that the 
court ought not to proceed to render judg- 
ment because: First. It does not appear 
from any law in force in this District that 
the prisoner is punishable under the second 
count of the indictment and upon which 
alone he was found guilty by the jury. Sec- 
ond. The penitentiary act of March 2, 1831 
[4 Stat. 448], and under which the indict- 
ment seems to have been formed, punishes 
parties who commit rape and such' as are 
accessories before the fact but is silent as 
to abettors of a rape. Third. There is noth- 
ing in such act, or any other act in force in 
this District which embraces the charge up- 
on which the prisoner was convicted. 

Daniel Ratcliff and Thomas W. Berry, for 
prisoner. , 

Robert Ould, for the United States. 

On appeal to the circuit court, THE CTEt- 
OUIT COURT. affirmed the judgment of the 
criminal court, that Patrick Keenan suffer im- 
prisonment in the penitentiary of the Dis- 
trict of Columbia for the period of ten years. 



Case Wo. 18,306. 

In re KELBY'S "WILL. 

[2 Hayw. & H. 149.] i* 

Orphans' Court, District of Columbia. April 15, 
1854. 

Nuncupative Will — Cannot Pass Real Estate 
—Witnesses. 
1. From 1676, when the act of 29 Car. II. 
was enacted, no nuncupative will can, under 
any circumstances, pass real estate. 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 



2. That by 29 Car. II. c. 3, §§ 19, 20, 22,2 
and the act of Maryland of 1798, c. 101, sube. 
2, § 13, 3 in force in this district, there must be 
not less than three witnesses to a nuncupative 
will, where the amount of personal property 
exceeds thirty pounds. 

PURCELL, J. From the 29th of Charles 
II. in force in this District and the statute 
of Maryland of 1798, a nuncupative will, un- 
der no circumstances, can pass real estate; 
there must be not less than three witnesses 
where the amount of personal property ex- 
ceeds $300. Nuncupative wills are viewed 
with distrust in the ecclesiastical court, and 
the making of one requires to be proved by 
evidence more strict and stringent than that 
of a written one, in every particular. That 
is requisite in consideration of the facilities 
with which frauds, in setting up nuncupa- 
tive wills, are obviously attended; facilities 

2 Sec. 19. (1)_ And for prevention of fraudu- 
lent practices in setting up nuncupative wills, 
which have been the occasion of much perjury. 
(2) Be it enacted by the authority aforesaid, 
that from and after the aforesaid 24th day of 
June, no nuncupative will shall be good where 
the estate thereby bequeathed shall exceed the 
value of thirty pounds, that is not proved by 
the oaths of three witnesses* (at the least> that 
were present at the making thereof; (3) nor 
unless it be proved that the testator, at the 
time of pronouncing the lame, did bid the per- 
sons present, or some of them, bear witness 
that such was his will, or to that effect; (4) 
nor unless such nuncupative will were made in 
the time of the last sickness of the deceased, 
and in the house of his or her habitation or 
dwelling, or where he or she hath been resident 
for the space of ten days or more next before 
the making of such will, except where such 
person was surprised or taken sick, being from 
his own home and died before he returned to 
the place of his or her dwelling. 

Sec. 20. And be it further enacted that after 
six months passed, after the speaking of the 
pretended testamentary words, no testimony 
shall be received to prove any will nuncupative, 
except the said testimony, or the substance 
thereof, were committed to writing within six 
days after making of the said will. 

Sec. 22. And be it further enacted, that no 
will in writing concerning any goods or chat- 
tels, or personal estate, shall be repealed, nor 
shall any clause, devise or bequest therein, be 
altered or changed by any words, or will by 
word of mouth only, except the same be in the 
life of the testator committed to writing, and 
after the writing thereof read unto the testator, 
and allowed by him, and proved to be so done 
by three witnesses at the least. 29 Car. II. j 
British St at Large, 387 (A. D. 1676). 

3 And no nuncupative will shall be proved 
within fourteen days after the death of the tes- 
tator, unless his widow (if any) and some one 
of the next of kin have been summoned to con- 
test the same, if they please. Section 13, sube. 
2, c. 101, Act Md. 1798. 

* Explained by 4 Anne, c. 16, § 14. It is 
here declared that all such witnesses as are and 
ought to be allowed to be good witnesses upon 
trials at law, by the laws and customs of this 
realm, shall be deemed good witnesses to prove; 
any nuncupative will, or anything relating, 
thereto (A. D. 1705). 



IANGE (Case No. 18,307) 



[30 Fed. Cas. page 1100] 



"which essentially require for their suppres- 
sion the utmost vigilance on the part of the 
■court. The testamentary capacity of the de- 
ceased, and the animus testandi at the time 
•of the alleged nuncupation, must appear by 
ihe clearest and most indisputable testimony. 



KELLY -(BLOOMER v.). See Case No. 18,- 
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KEYWORTH (GREENHOUGH v:). See 
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No. 18,226. 
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Case Wo. 18,307. 

Case of LANGE. 

[13 Blatehf. (1877) 546.] i 

"Supreme Court of New York, General Term. 

JValse Imprisonment — Illegal Sentence — Per- 
sonal Liability op Jcdge. 

[1. Where a sentence imposed by a district court Is 
lield illegal by the supreme court of the United States 
on a writ of habeas corpus, but by a divided court, 
-and only after a most thorough investigation into the 
state of the law upon the subject, it cannot be said 
that the act of imposing the sentence did not require 
the exercise of judicial functions, or that the proprie- 
ty of the sentence was not, at least, doubtful. Under 
such circumstances, therefore, the judge cannot be 
"held civilly liable for inflicting an unlawful imprison- 
ment.] 

T2. When a party has been brought before a court 
of justice in a legal manner, and circumstances are 
presented requiring a decision to be made, the tribu- 
nal making it cannot be deprived of protection from 
personal liability therefor because it may afterwards, 
upon fuller investigation, turn out to have been er- 
roneous. This is especially true where the action of 
the judge is in accordance with a previous decision 
■of an appellate tribunal from which he is bound to re- 
ceive the law, and his actions were subsequently held 
Illegal only by a decision of that tribunal which mod- 
ifies or limits such previous decision.] 

Action by Edward Lange against 

Benedict for false imprisonment. 

Edward Lange was indicted in the circuit 
court of the United States for the Southern dis- 
trict of New York, for stealing mail bags be- 
longing to the post office department of the 
United States, under section 290 of the act of 
June 8, 1872 (17 Stat. 320), which provided as 
follows: "Any person who shall steal, pur- 
loin, or embezzle, any mail bag. or other proper- 
ty in use by, or belonging to, the post office de- 
partment, or who shall, for any lucre, gain or 
convenience, appropriate any such property to 
his own or any other than its proper use, or 
who shall, for any lucre or gain, convey away 
any such property, to the hindrance or detri- 
ment of the public service, every such person, his 
aiders, abettors and counsellors, shall, if the 
value of the property be twenty-five dollars, or 
more, be deemed guilty of felony, and, on con- 
viction thereof, for every such offence, shall be 
imprisoned not exceeding three years; and, if 
the value of the property be less than twenty- 
five dollars, the party offending shall be impris- 
oned not more than one year, or be fined not less 
than ten nor more than two hundred .dollars." 
The indictment contained twelve counts, and 
charged three different offences. Upon a trial, 
at the October term, 1873, before the honor- 
able Charles L. Benedict and a jury, he was 
convicted. The verdict rendered was a general 
verdict of guilty. Thereupon, on November 3d, 

1 [Reported by Hon. Samuel Blatchford, District 
Judge, and here reprinted by permission.] 



1873, he was sentenced to be imprisoned for the 
term of one year, and to pay a fine" of $200. 
Thereafter, and at the same term, he procured a 
writ of habeas corpus, and, upon the return 
thereof to the circuit court, held by Benedict, 
District Judge, showed to the court that $200 
had been deposited with the assistant treasurer 
of the United States, at the city of New York, 
to the credit of the treasurer of the United 
States, as the fine imposed by such sentence, 
and claimed to be discharged from imprison- 
ment upon the ground that the fine had been 
paid, and that he was, therefore, not liable to 
be imprisoned, inasmuch as the statute afore- 
said, creating the offence, did not warrant a 
sentence of both fine and imprisonment. The 
court held that the facts shown did not en- 
title the defendant to be released, and the writ 
was dismissed. After that, and on the 8th 
of November, 1873, at the same term, the 
court, still held by Benedict, District Judge, di- 
rected that the sentence pronounced on the 3d 
day of November be vacated and set aside, and 
thereupon proceed ;d to pass judgment anew, 
and sentenced the defendant to be imprisoned 
for the term of one year. A second writ of ha- 
beas corpus was then applied for, and, a hear- 
ing being had before Woodruff. Circuit Judge, 
and Benedict and Blatchford, District Judges, 
holding the circuit court, under section 2 of 
the act of February 7, 1873 (17 Stat. 422), 
the application for the writ was refused. Sub- 
sequently, a third writ of habeas corpus was 
issued by the supreme court of the United 
States, and the prisoner was released by that 
court. The opinion of the court, delivered by 
Mr. Justice Miller, is reported in 18 Wall. [85 
U. S.l 163. Mr. Justice Clifford and Mr. Jus- 
tice Strong dissented, and the dissenting opin- 
ion of Mr. Justice Clifford is reported at page 
178. After the release of the defendant he 
brought a suit against Judge Benedict, in the 
supreme court of the state of New York, to re- 
cover damages for false imprisonment. The 
imprisonment set forth as the cause of action 
was that resulting from the sentence pronoun- 
ced November 8th, 1873. In that suit, upon a 
demurrer to the complaint, the special term, 
(Van Brunt, J.,) overruled the demurrer. The 
general term, in October, 1876, (Davis, Brady 
and Daniels, JJ.,J upon appeal, reversed the 
order of the special term, and dismissed the 
complaint. An appeal to the court of appeals 
was taken by the plaintiff. 

The case was argued before the general term 
by Benjamin F. Tracy, Esq., on behalf of Judge 
Benedict, and the points taken by him were as 
follows: 

I. The complaint shows the plaintiff "charged 
with several offences against the United 
States, and his conviction of all the offences 
charged. The conviction "is conceded to have 
been lawful. Upon such conviction the plain- 
tiff became liable to tb/i punishment imposed 
upon him by either or by both the sentences 
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set forth in the complaint. There was, there- 
fore, no false imprisonment. . 

(1) The indictment set forth in the complaint, 
on its face, shows to this court that the plain- 
tiff was not put on trial for a single transac- 
tion. The indictment necessarily covers three 
separate and distinct offences, committed on 
different days and in respect to different lots 
of mail hags. These charges against the plain- 
tiff were required by statute to he joined in one 
indictment. Section 1024 of the United States 
Revised Statutes provides as follows: "When 
there are several charges against any person 
for the same act or transaction, or for two or 
more acts or transactions connected together, or 
for two or more acts or transactions of the 
same class of crimes or offences, which may 
he properly joined, instead of having several 
indictments, the whole may he joined in one 
indictment, in separate counts; and, -if two or 
more indictments are found in such cases, the 
court may order them to he consolidated." So 
far as is "known, under this statute, it has been 
the constant practice, in courts of the United 
States, to include several offences in a single 
indictment, and, upon a conviction, to inflict 
punishment for each offence. 2 There can he 
no doubt that this statute is applicable to the 
plaintiff's case, and it was, therefore, charged 
in the indictment, that the defendant, at the 
various times stated in the several counts, stole 
and appropriated to his own use the mail bags 
described. Conceding that the same transac- 
tion is charged in different forms in the 1st, 
3d, 5th, '8th, 10th and 12th counts, and con- 
ceding, also, that but one other offence or trans- 
action is charged in the 2d, 4th, 6th and 11th 
counts, there can be no doubt that the 7th 
count charges an offence separate and distinct 
from that charged in any other count of the 
indictment. The 9th count was quashed. 
There were, then, three separate and distinct 
offences charged. The plaintiff was, therefore, 
convicted of at least three distinct and separate 

3 U. S. v. Mills [Case No. 15,777], Massachusetts dis- 
trict. The case was tried before Shepley, Circuit 
Judge. The indictment contained sixty-nine counts. 
The defendant was convicted on seven counts, for seven 
different transactions. Sentence was passed imposing 
a fine of $3,000 for each offence, In all, $21,000. TJ. S. 
v. Crane [Id. 14,8S6]. Vermont district, March, 1875, 
before Shipman, District Judge. Two separate in- 
dictments were found by the grand jury, one for em- 
bezzlement, the other for making a false entry. The 
court ordered the Indictments to be consolidated. 
The defendant thereafter pleaded guilty, and was sen- 
tenced to pay $1,000 and be imprisoned one year for 
one offence, and, lor the other offence, to pay $1,000 
and he imprisoned one year after the expiration of 
the imprisonment first imposed. U. S. v. Eckel [Id. 
15,022], Southern district of New York, before Blatch- 
ford, District Judge, January 25th, 1869. Indictment 
contained eight counts. Conviction on six counts. 
Sentence as follows: "Alvah Blaisdell, upon the first 
count of the indictment, to be Imprisoned in the 
state prison at Sing Sing for the period of three years, 
and judgment and sentence suspended upon the 2d, 
4th, 5th, 6th, and 8th counts of the indictment, until 
after the full execution of this judgment." In re 
De Puy [Id. 3,814], Southern district of New York, 
before Blatchford, District Judge. The prisoner, in 
this case, being convicted of two offences on one in- 
dictment, was sentenced, for one offence, to be im- 
prisoned one year and pay a fine, and, for another of- 
fence, to pay a fine and be imprisoned* for six 
months, this imprisonment to commence on the termi- 
nation of the imprisonment first imposed. Great efforts 
were made to secure from Judge Blatchford a re- 
lease of the prisoner by habeas corpus, but the legal- 
ity of the sentence was not questioned and the dis- 
charge was refused. TJ. S. v. Bowerman [Id. 14,630], 
Maryland district, before Giles, District Judge. An 
Indictment against a deputy collector for embezzle- 
ment. There were five counts. The court directed 
the jury to acquit on the 5th count. The verdict was 
guilty on the first count as to $1,120; on the second 
count as to $996,72; on the third count as to $50; on 
the fourth count as to ?1S0; on the fifth count, not 
guilty. Sentence as follows: "Sentenced by the court 
to pay a fine of $2,346.72 and costs, and to be impris- 
oned in the jail of Baltimore city for the term of four 
jears." 



(Case No. 18,307) LANGE' 

offences, and could he lawfully sentenced for 
them all. Otherwise, his conviction upon differ- 
ent offences required by statute to be joined, 
would work an acquittal of all but one. 

(2) No objection arises from the form of the- 
verdict. The verdict was a general verdict of 
guilty. Such a verdict is a conviction upon 
every count in the indictment. It is not nec- 
essary to designate the counts in a verdict. ^ A. 
general verdict may always be rendered, which 
in law attaches to each count in the- indict- 
ment. Such is the established effect of a gen- 
eral verdict of guilty; and this effect is the 
foundation of the rule, that, when some counts- 
are bad, a general verdict of guilty is support- 
ed by one .good count. In the indictment 
against the plaintiff all the counts, except the 
9th, are good. If the verdict rendered against 
the plaintiff does not in law attach to each 
count in the indictment, to which of the counts- 
is it to be attached, and by whom? Certainly 
this court cannot attach the verdict to any par- 
ticular count, or to any set of counts; nor can 
it say, as matter of law, that the plaintiff was- 
not found guilty of every offence set forth in 
the indictment. It is settled law, in this state, 
that a general verdict of guilty, rendered upon 
an indictment containing several counts, con- 
victs the accused upon every count in the in- 
dictment (People v. Davis, 56 K. Y. 100), and 
the defendant may be sentenced on all counts- 
that are valid (Com. v. Birdsall, 69 Pa. St. 
482). 

(3) The sentence may be general and need 
not specify any particular count. It is for the 
court that tried the cause to say, upon such 
a conviction, on how many counts of the in* 
dictment sentence shall be passed. When the- 
sentence imposes a greater punishment than is- 
prescribed by law for a single offence, it is-- 
presumed that the judge who tried the cause in- 
tended to sentence him on more than one count 
of the indictment. This precise question cam& 
before the supreme court of Massachusetts, in 
two different cases, at the same term. In Carl- 
ton v. Com., 5 Mete. (Mass.) 532, there were 
two counts in the indictment, charging separate 
offences. The judgment sentenced the prisoner 
to one day's solitary imprisonment, and con- 
finement afterwards at hard labor, for the term 
of five years, in the state prison. The offence- 
charged in the first count was punishable "by 
imprisonment in the state prison not more than 
five years." It was assigned for error that 
"said judgment is excessive and illegal, in the- 
matter of the one'day's solitary imprisonment;" 
and it was contended that the judgment was 
erroneous beeause distinct offences ought not to- 
be included in the same indictment, and be- 
cause, if they could be so included, there should 
have been separate sentences. The court held" 
that two distinct offences could be included in 
the indictment, and affirmed the judgment, say- 
ing, (Shaw, C. J.): ""We are of opinion that 
it is not necessary, in such cases, to award sep- 

] arate sentences, when they are so far alike- 
1 that the whole of the judgment is but the sum 
of the several sentences to which the convict is 
liable." See, also, Booth v. Com., Id. 535; U. 
S. v. Bowerman [supra]. "Judgment is con- 
tinually passed upon a record containing many 
counts, without adverting to any count in par* 
ticular." O'Connell's Case, Parke, Baron, 11 
Clark & F. 301. "In criminal cases, where 
each count is, as it were, a separate indictment, 
one count not having been disposed of no more 
affects the proceedings with an error than ir 
it were two indictments." Latham v. Beg., 5 
Best & S. 641. 

(4) There is nothing in the language of the 
statute creating the offences in question, to pre- 
vent a conviction and sentence for separate and 
distinct offences committed on different days 
and with respect to different articles. If it be 
suggested that the statement added to the ver- 
dict, "and the value of the bags to be less than 
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twenty-five dollars," confines the verdict to a 
single count, the question again arises — to 
which count is it confined? This statement, if 
it be considered a portion of the verdict, must, 
like the rest of the verdict, be presumed to re- 
fer to each charge, and attaches to each count. 
If it be considered as giving the aggregate value 
of all the mail bags taken, the result is the 
same for some parts, and it is wholly imma* 
terial what part is to be deemed applicable to 
each count. But, the statement in respect to 
value forms no part of the verdict The stat- 
ute under which the plaintiff was indicted does 
not make the nature of the offence depend up- 
on the value of the property taken. In a prose- 
cution under this statute, value becomes im- 
portant only when necessary to justify an im- 
prisonment exceeding one year. Imprisonment 
for one year may be imposed without regard 
to the value of the property. In criminal cases, 
as distinguished from civil cases, the court, and 
not the jury, determines the kind and the 
amount of the judgment; and the statement of 
value, in question, should be considered as a 
statement made simply for»the information or 
the court in passing sentence. It is analogous 
to the statement that the accused is under 16 
years of age, a fact which, in some cases, 
changes entirely the character of the punish- 
ment to be imposed. 

(5) The circumstance that the first sentence, 
which inflicted punishment for two offences, 
was vacated, and thereafter a sentence pro- 
nounced which inflicted the punishment pre- 
scribed for a single offence, does not tend to 
show that the plaintiff was not liable to the 
punishment imposed by the first sentence; while 
the fact that, upon the return of the first 
habeas corpus, the court dismissed the writ be- 
fore vacating the judgment, shows that the 
court adjudged the first sentence to be lawful. 
Reasons for vacating the first sentence, in no 
way connected with the idea of illegality, can 
easily be suggested. Such action is not infre- 
quent in inflicting punishments for crime. 

(6) There being three distinct offences char- 
ged in the indictment, and the punishment im- 
posed by the sentences pronounced being law- 
ful punishment for these offences, the presump- 
tion must be that these punishments were im- 
posed for three offences proved; in which case, 
there was no false imprisonment. 

(7) The sentences pronounced upon the plain- 
tiff are in no way affected by the time of ren- 
dition. Being pronounced at the same term, 
they were in law pronounced upon the same 
day. No statute of the United States fixes the 
time within which sentence is to be pronounced. 
Unquestionably, it would have been lawful to 
have detained the plaintiff in prison, after con- 
viction, until the last day of term, and then 
to have sentenced him to one year's imprison- 
ment for every offence for which he stood con- 
victed. 

The reasons above stated are sufficient to 
show that this case, as it stands before this 
court, affords no room to assert the proposition 
that the second sentence of the prisoner was 
unlawful because "it was an attempt to en- 
force a judgment which the judere knew to have 
been satisfied." Van Brunt, J. None of the 
foregoing points were considered or passed on 
at the special term, Judge Van Brunt being of 
the opinion that it would not be decorous in 
him to declare an imprisonment lawful, from 
which the supreme court of the United States 
had released the prisoner upon habeas corpus. 
But good law is always decorous. This defend- 
ant is not bound by a judgment to which he 
was no party, nor can he be adjudged liable 
in this action upon ideas of decorum. Re- 
spectful consideration will, of course, be given 
to the opinion delivered by the supreme court 
upon discharging the plaintiff from imprison- 
ment, but it does not conclude this court, nor 
prevent due effect being given here to the point 



now made. Certainly, no breach of decorum 
can be charged upon this court if it adopts, from 
the opinion of the supreme court in Ex parte 
Lange, the language used by that court in re- 
gard to a decision of its own (see point VII., 
below), found standing in the way of what the 
dissenting opinion designates as "a pre-deter- 
mined unsound judicial conclusion." Opinion 
of Clifford, Circuit Justice, Ex parte Lange, 18 
Wall. [85 U. SJ 201. This court, therefore, 
may well say, in respect to the discharge of 
the plaintiff upon habeas corpus, that, "in 
general terms, without much consideration," 
the supreme court declared the plaintiff not 
liable to the punishment inflicted upon him. If 
it was intended to raise the question whether 
the plaintiff was not under conviction for sev- 
eral offences and liable to be punished for each 
offence, "that point was not presented so as to 
receive the attention of the court, and certain- 
ly was not considered or decided." Opinion of 
the Court, Ex parte Lange, 18 Wall. [85 U. S.] 
167. 

II. If the record can be held to show a con- 
viction of only one offence, then the first sen- 
tence was a nullity; in which case, the second 
sentence was, of course, lawful. 

(1) It does not follow, says the supreme court 
of the United States (opinion, Ex parte, Lange, 
18 Wall. [85 U. S.] 176), because the court 
had jurisdiction of the person of the prisoner 
and of the offence, that these two facts make 
valid, however erroneous it may be, any judg- 
ment the court may render in such case. On 
an indictment for libel, a judgment of death 
or confiscation of property would be void. 

(2) If the first sentence be deemed a sentence 
for a single offence, then it inflicts a punishment 
not authorized by law; and, whether void or 
voidable, the error affects equally each part of 
the sentence. How can it here be said, that 
that portion of the sentence which imposes the 
fine is valid, while that which inflicts the im- 
prisoment is invalid? And how can it be left to 
the prisoner to determine for himself which 
part shall become valid and which remain in- 
valid? The sentence is an entirety, and must 
stand or fall as a whole, unaffected by the sub- 
sequent action of the prisoner. It cannot be 
avoided in part and affirmed in part, and that 
by the prisoner instead of the court. 

III. This is an action for false imprisonment. 
The imprisonment complained of is from the 
8th of November, 1873, to the 29th of January, 
1874. This period is embraced within the term 
of imprisonment as fixed by both sentences. 
The first sentence, therefore, if not vacated, 
renders the imprisonment lawful. The first sen- 
tence was vacated, or it was not. If, as the 
plaintiff contends, the first sentence was valid 
and beyond the power of the court to vacate 
it, then that sentence stands as the sentence of 
the circuit court; and, whether justified by 
the conviction or not, it subjected the plaintiff 
to imprisonment for one year. Consequently, 
there could be no false imprisonment by rea- 
son of the second sentence, inasmuch as, during 
the period of his imprisonment, the plaintiff 
was within the scope of the first sentence as 
well, and subject thereto. In order to main- 
tain this action, therefore, it must be conceded 
by the plaintiff that the first sentence was law- 
fully vacated. 

IV. The first sentence was vacated. That 
sentence having been expunged from the rec- 
ord, the second sentence, when pronounced, was 
the only sentence. The record, therefore, shows 
to this court a lawful conviction, and a sen- 
tence pronounced at the same term, imposing 
a punishment lawful for a single offence. It 
is by this record that the plaintiff's case must 
stand or fall, and the record shows the im- 
prisonment complained of to have been lawful. 

(1) The first sentence, whether incomplete, or 
irregular, or void, was within the control of the 
court during the entire term, and might be 
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vacated or modified for any error or irregular- 
ity therein, and a new sentence be pronounced 
in conformity -with the law. Writs of error, 
in criminal cases,, are not allowed in the courts 
of the United States, but such courts are au- 
thorized, by statute, to grant new trials for 
reasons for which new trials have usually 
been granted in the courts of law. The power 
to vacate a sentence is implied in the power to 
grant a new trial, and is necessary to the prop- 
er administration of justice. Suppose gross 
misconduct on the part of the jury should be 
discovered the day after sentence — does the 
fact that sentence has been pronounced deprive 
the court of the power to set aside or vacate 
the judgment, that it may grant a new trial i? 
"It is, also, equally well settled, that the power 
of a court over its judgments, to set aside, 
modify or annul, is unlimited during the entire 
term at which such judgments are rendered." 
Union Trust Co. v. Rockford R. R. Qo. [Case 
No. 14,4011, Blodgett and Drummond) District 
Judges. "The court certainly had full power 
to amend their records, and are the sole judges 
of the correctness of the entries made therein." 
Sheppard v. Wilson, 6 How. [47 U.' S.] 277. 
See, also, Doss v. Tyack, 14 How. [55 U. S.] 
312. As no writ of error is allowed in the 
courts of the United States, in criminal cases, 
to hold that such courts have not the power to 
vacate a sentence would often deprive the ac- 
cused of all power to vindicate his innocence. 

(2) The first sentence was imperfect and in- 
complete. It was necessary that it be perfect- 
ed or vacated, and it was. therefore, not only 
competent for the court, but incumbent upon 
it, to perfect or to vacate the sentence, as ad- 
vised. It contained no directions to docket 
judgment for the fine, nor any order for execu- 
tion, and there was no- order to stand commit- 
ted until the fine be paid. So far as the fine 
was concerned, the sentence was wholly inef- 
fective, as it stood, for want of an "award of 
the proper process to carry into effect the sen- 
tence of the court" Kane v. People, 8 Wend. 
215. Fines imposed by the courts of the Unit- 
ed States are to be docketed as judgments and 
collected by execution, as in civil cases. Pay- 
ments may also be enforced by imprisonment, 
when so ordered by the courts Here, no com- 
mitment was ever directed or issued. 

V. The exercise of the power to vacate a 
sentence, in cases where the sentence is in 
part executed, does not violate the constitu- 
tional provision which forbids that one shall 
be twice punished for the same offence. 

(1) The application of the constitutional prin- 
ciple relied upon by the plaintiff was rejected 
by the supreme court in the plaintiff's case, 
where the court declares, that it is not neces- 
sary to say, that, "when a party has had a fair 
trial before a competent court and jury, and 
has been convicted, any excess of punishment 
deprives him of liberty or property without due 
course of law." 18 Wall. [85 U. S.] 170. It 
was also considered and rejected by. the court 
of appeals of New York, in Ratzky v. People, 
29 N. Y. 124. There, a sentence, passed upon 
n good conviction, and when in part executed, 
was set aside as unlawful, whereupon the pow- 
er to pass a new sentence was questioned, and 
the constitutional protection was invoked. The 
power to sentence anew was upheld. Denio, C. 

3 "In all criminal or penal causes in which judg- 
ment or sentence has been or shall be rendered, im- 
posing the payment of a fine or penalty, whether 
alone or with any other kind of punishment, the said 
judgment, so far as the fine or penalty is concerned, 
may be enforced by execution against the property 
of the defendant, in like manner as judgments in civil 
cases are enforced: Provided, that, where the judg- 
ment directs that the defendant shall be imprisoned 
until the fine or penalty Imposed is paid, the issue 
of execution on the judgment shall not operate to dis- 
charge the defendant from imprisonment until the 
amount of the judgment is collected or otherwise 
paid." Act June 1, 1872 {17 Stat 198, § 12); Rev. St 
U. S. § 10&. 



J., says (page 135): "The case is not within 
the constitutional provision which forbids a 
person being twice put in jeopardy for the 
same offence. A person is said to be put in 
jeopardy only when he is a second time tried 
upon a criminal accusation; but, the term has 
no relation to the reversal of an erroneous 
judgment and pronouncing a legal one, pursu- 
ant to one legal conviction." So, in the case 
of Poote v. People, 56 N. Y. 321, where the 
court below pronounced a sentence for a fine 
and ninety days' imprisonment, which, on ap- 
peal, was declared illegal, the court of appeals 
directed a new punishment to be imoosed. In 
Harris v. People, 59 N. Y. 599, the defendant 
was convicted upon an indictment supposed to 
charge burglary in the second degree, and was 
sentenced to be imprisoned in the state prison, 
at hard labor, for the term of seven years and 
six months. It was held by the court of ap- 
peals, that the charge in the indictment was 
burglary in the third degree, and, consequently, 
that the punishment imposed was greater than 
that fixed by law for the offence charged. The 
court thereupon affirmed the conviction and 
remanded the case to the. court below, with 
directions that the proper sentence be imposed. 

(2) No sound distinction can be made between 
the plaintiff's ease and other cases of sentences 
partly executed, by declaring that the payment 
of the fine expiated his crime, because it was 
a suffering of "one of the alternative punish- 
ments to which alone the law subjected him." 
There is no such thing as an "alternative pun- 
ishment" The statute makes none, and this 
sentence made none. The conviction of ■ the 
plaintiff rendered him subject to such punish-, 
ment as should be fixed by the court. The 
statute creating the offence does not fix the 
punishment, much less an "alternative punish- 
ment;" nor does it declare that suffering a 
fine shall expiate this crime. The statute sim- 
ply limits the power of the court to- certain 
kinds of punishments and within certain 
bounds as to extent. What would expiate the 
crime, in this case, rested in the conscience of 
the court an d is only shown by the sentence 
of the court in the case. The only punish- 
ment to which the plaintiff ever became sub- 
ject, must therefore, be found in the sentences 
pronounced upon him; and the punishments 
there imposed he has never suffered. 

(3) A sentence is a judgment of the court, 
but the judgment in a criminal case differs 
fromnthe judgment in a civil case, in that it 
must contain a determination in respect to the 
kind as well as the amount of punishment, 
made not»by the jury, nor by the convict, but 
by the court It sounds strange to say that, 
when a court, in pronouncing sentence, leaves 
unperformed the duty imposed upon it by the 
statute, of selecting between two kinds of 
punishments, then the convict may determine 
that question himself, and, by electing to be 
punished by fine, deprive the court of all pow- 
er to proceed further in the premises. The 
picture of a person whipped in pursuance of 
an erroneous sentence, has been alluded to 
with feeling, to show the necessity for a re- 
striction of the power of courts. But there 
must be power somewhere. The court of ap- 
peals has power, by statute, in case of re- 
versal, to direct as to the sentence to be im- 
posed, and whipping might appear in a sen- 
tence so directed. Prisoners convicted of crime 
may escape just punishment, by means of the 
writ of habeas corpus. Rut such suggestions 
afford slim reason for an abrogation of the 
statute, in the one case, or- the denial of the 
power to discharge upon habeas corpus, in the 
other. 

VI. The proposition that the second sentence 
imposed upon the plaintiff was void, is made to 
depend upon the fact that the fine which 
formed a part of the first sentence had been 
paid. Payment of the fine has, it is said, ex- 
piated the crime. But, the fine was never 
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paid. This appears by the complaint; and it 
was also apparent at the passing of the sec- 
ond sentence. The facts relied on to show pay- 
ment of the fine are set forth in the complaint. 
They show, on the contrary, that no legal pay- 
ment of the fine was ever made. The facts 
stated are as follows: The first sentence was 
on November 3d. On November 4th, two hun- 
dred dollars was handed to the clerk, and re- 
tained by him until November 7th, when it 
was deposited with the assistant treasurer, "to 
the credit of the treasurer of the United 
States;" and, on the same day, the plaintiff ob- 
tained the first writ of habeas corpus, return- 
able November 8th, upon the return of which 
writ, the deposit made the day previous with 
the assistant treasurer was proved on the part 
of the petitioner, as ground for his discharge. 

(1) The defendant was in the custody of the 
marshal. In order to pay the fine he must 
either pay the money to the marshal, directly, 
or obtain leave to pay the money into court, 
and, upon such payment, obtain an order of 
the court directed to the marshal, authorizing 
his release. The plaintiff pursued neither of 
these courses, but caused $200 to be deposited 
with the assistant treasurer, to the credit of 
the treasurer .of the United States. It is true, 
that the clerk gave a receipt stating that the 
money was in the registry of the court on No- 
vember 4th, but the receipt of November 7th 
shows that the money remained on that day 
undeposited in the registry. It was never de- 
posited to the credit of the court, as required 
by law, * but, on November 7th, was still sub- 
ject to the control of the plaintiff who, on that 
day, caused it to be deposited with the assist- 
ant treasurer. The clerk had no authority so 
to deposit it in behalf of the court. Such a 
deposit was, indeed, contrary to law; and the 
clerk, in making it, must be deemed -to have 
acted as the agent of the plaintiff. The plain- 
tiff, in his application for discharge on the first 
habeas corpus, made such deposit to appear, 
and thus shows that he relied on that deposit 
as his payment of the fine. The records of the 
circuit court, in the case of the plaintiff » show, 
also, to this court that no money was ever 
paid into court by the plaintiff. 

(2) The $200 was never intended to be paid 
into court. On the contrary, it was deposit- 
ed in Wall street, without the knowledge of 
the court, in order to place it beyond the reach 
of the court. If this money had been paid 

i i i ■ ■ i j* i . - 

u 
* "Section 1. That all moneys In the registry of any 
court of the United States, or in the hands or under 
the control of any officer of such court, which were 
received in any cause pending or adjudicated in such 
court, shall within thirty days after the passage of 
this act, he deposited with the treasurer, an assistant 
treasurer, or a designated depositary, of the United 
States, in the name and to the credit of such court. 
And all such moneys which are hereafter paid into 
such courts, or received by the officers thereof, shall 
be forthwith deposited in like manner: Provided, 
that nothing herein shall be construed to prevent the 
delivery of any such money upon security according 
to agreement of parties, under the direction of the 
court. Section 2. That no money deposited as afore- 
said shall be withdrawn except by order of the judge 
or judges of said courts, respectively, in term or in 
vacation, to be signed by such judge or judges and 
to be entered and certified of record by the clerk; and 
every such order shall state the cause in or on ac- 
count of which it is drawn." Act of March 24, 1871 
(17 Stat. 1, §§ 1, 2); Rev. St. U. S. §§ 995, 996. 

B "The United States vs. Edward Lange. For steal- 
ing and embezzling mail bags. 1873. Oct. 7, Filed 
bill of indictment. Oct. 8. Arraigned. Plea— not 
guilty. Oct. 15. Motion to quash eighth, ninth, and 
eleventh counts of Indictment. Ninth count quashed. 
Other counts stand. Trial commenced. Oct. 23. Trial 
concluded. Verdict— guilty ; and the value of the 
property to be less than ?25. inov. 3. The prisoner, 
Edward Lange, is sentenced to one year's imprison- 
ment, and to pay a fine of §200. Nov. 7. Filed pe- 
tition for habeas corpus. Nov. 7. Issued , writ of 
habeas corpus. Nov. 8. "Writ discharged. Nov. 8. 
Sentence pronounced Nov. 3d, 1873, vacated and set 
aside, and the prisoner sentenced to one year's im- 
prisonment." 



into court, by the rules and by statute it would! 
have been deposited in the Central National 
Bank, in the name and to the credit of the- 
court, to be drawn therefrom only upon a 
check showing upon its face the order of the- 
court so to draw it, and bearing the signature- 
of the judge. 6 If so paid, it would have been 
within the power of the court to direct its re- 
turn, by the clerk, to the person from whom 
he received it. It was not so paid, but was- 
deposited to the credit of the treasurer of the- 
United States, in order to prevent the possi- 
bility of a direction to return it. 

(3) Money cannot be paid into court without 
leave of the court. No permission or direction 
to pay this money into court was ever given,, 
and none is averred. The clerk is but the- 
amanuensis of the court. He acts only by 
rule or direction of the court, and he cannot 
bind the court except as directed. A court is 
not, at the option of any one, to be made re- 
sponsible for the custody and disposition of" 
money, simply by the fact that a clerk may be 
willing to receive it. "The clerk had no right 
to receive the money without a rule of the 
court." Baker v. Hunt, 1 Wend. 103. The- 
case is not that of an ordinary judgment regu- 
larly entered and an execution issued directing 
money to be made and returned to the court. 

(4) The deposit of the money with the as- 
sistant treasurer cannot be relied upon as- 
showing a payment of the fine to the United 
States. A payment of money, to be effective 
as' a payment to the United States, must be- 
made in the mode required by law. The de- 
livery of money to the president, the secretary 
of the treasury, or the treasurer of the United 
States, amounts to nothing, unless authorized 
by some statute. The fine in question was im- 
posed for the violation of a postal law. By 
statute, the money belonged to the post office 
department, as part of the postal revenue, and 
was to be deposited "for the use of the post 
office department." Bev. St U. S. § 4059- 
"Unclaimed money in dead letters for which 
no owner can 'be found; all money taken from 
the mail by robbery, theft, or otherwise, which 
may come into the hands of any agent or em- 
ployee of the United States, or any person 
whatever; all fines and penalties imposed for 
any violation of the postal laws, except such 
part as may by law belong to the informer or 
party prosecuting for the same; and all money 
derived from the sale of waste paper or other 
public property of the post ofiice department, 
shall be deposited in the treasury, under the di- 
rection of the postmaster general, as part of the- 
postal revenue." Act June 8, 1872 (17 Stat. 
290, § 42); Rev. St. U. S. § 4050. In order to 
effect a payment to the United States of the- 
fine in question, the money must go to the- 
postmaster general to be deposited, under the- 
direction of the postmaster general, in the- 
treasury of the United States "to the use of 
the post office department." When so deposit- 

B "At a stated term of the circuit court of the United. 
States of America, for the Southern district of New 
York, in the Second circuit, held at the United States 
court rooms in the city of New York, on Monday, 
the fifth day of June, in the year of our Lord one 
thousand eight hundred and seventy-one: Present— 
The Hon. Lewis B. Woodruff, Circuit Judge. In* the- 
matter of the deposit of moneys in the registry of 
the court. In obedience to an act of congress entitled 
'An act relating to moneys paid into the courts of the 
United States, approved March 24th, 1S71,' it is or- 
dered, that all moneys in the registry of this court, 
or in the hands or under the control of any officer- 
of this court, which were received in any cause' 
pending or adjudicated in this court, be forthwith 
deposited in the Central National Bank of the city 
of New York, a designated depositary of the United 
States, in the name and to the credit of this court; 
and that all such moneys, which shall hereafter be 
paid into this court, or received by the officers there- 
of, shall be forthwith deposited in like manner: 
Provided, that nothing herein shall be construed to- 
prevent the delivery of any such money upon security, 
according to agreement of parties, under the direction 
of this court." 
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ed it would form part of account No. 7, "Fines 
and Penalties" (Rev. St. TJ. S. § 4049), and be 
available to the post office department as a 
part of the postal revenue; otherwise, not. 
Had it been paid into court, it would have 
been accounted for to the post office depart- 
ment. It would have been deposited in the 
Central National Bank, in the name and to the 
credit of lie court whence it would have been 
drawn under the order of the court fdr pay- 
ment to the postmaster general, or, under his 
direction, into the treasury, to the credit of 
the post office department. What the plain- 
tiff did was, to deposit two hundred dollars 
with the assistant treasurer, to the credit of 
the treasurer of the United Staters. So de- 
posited, the money can never reach the post 
office department. Like "conscience money, 
it passed to the credit of the treasurer of the 
United States, but it balanced no account and 
discharged no debt. 

(5) A sentence of the character of the first 
sentence passed upon the plaintiff, when made 
perfect, would assume the form of a judg- 
ment against the plaintiff for two hundred dol- 
lars, to be collected by the marshal upon ex- 
ecution; and the money, when received by the 
marshal, would be returned with the execution 
to the court, to be disposed of by the court m 
the manner before stated. The payment made 
by the plaintiff must, therefore, be deemed a 
voluntarv payment. It was not made in pur- 
suance of the sentence, and had no effect. 
The case, therefore, in every aspect, shows 
that the plaintiff has never expiated the crimes 
of which he stands convicted. 

VII. So far as the liability of the defendant 
is concerned, the legality of his acts must be 
determined by the law as it then stood de- 
clared. According to that law 2 as declared by 
the supreme court of the United States, the 
legality of the second sentence would not be 
affected by the fact that a previous valid sen- 
tence, under which the accused had suffered 
punishment, had been made and set aside. 

In Basset v. U. S., 9 Wall. [76 U. S.] 38, it 
was decided, that it is competent for a court, 
for good cause, to set aside, at the same term 
at which it was rendered, a judgment of con- 
viction, though the defendant had entered up- 
on the imprisonment ordered by the sentence. 
The same court that discharged Lange on ha- 
beas corpus, in 1874, declared, in Basset's 
Case, in 1869, that "this control of the court 
over its own judgment, during the term, is of 
every day practice." This language was used 
by the supreme court, in a case where, in ex- 
ecution of the sentence, the defendant was 
taken to prison and imprisoned several days, 
and then, on habeas corpus, issued on motion 
of the district attorney, brought from the 
prison into court, and then, likewise on motion 
of the district attorney, the judgment was va- 
cated and set aside. The defendant then with- 
drew his plea of guilty and gave a recognizance 
for his appearance for trial at a future term 
of the court. Failing to appear for trial in pur- 
suance of his recognizance, an action was 
brought against the sureties upon the bond. 
To this action the sureties answered, in sub- 
stance, that, Basset having been once tried, 
convicted, and sentenced to imprisonment on 
the indictment, and having been taken in ex- 
ecution of such sentence and imprisoned, such 
imprisonment was an expiation of the offence, 
and that the action of the court in holding him 
to bail to again answer upon the same indict- 
ment was in excess of the power of the court, 
and was illegal and void. This case is directly 
in point, and is so conceded to be by the su- 
preme court in Ex parte Lange. It furnished, 
then, the law binding upon the circuit court 
of the United States at the time Lange was 
sentenced. It is, indeed, now said by the su- 
preme court, that the decision in Basset's Case 
was made "in general terms, without much 
consideration, for no counsel appeared for the 
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sureties," and that, for that reason, it is now 
to be disregarded. But, how could the de- 
fendant know that a case which the supreme 
court of the United States had decided and 
caused to be reported as an authority, had 
not received the attention of the court, and 
that the court had not considered what it had 
decided? He was bound to take the law as 
he found it declared; and, in sentencing 
Lange, the circuit court exercised precisely 
the same power exercised in Basset's Case, 
and approved by the supreme court. What 
was lawful for the court to do in Basset's 
Case, was lawful for the court to do in the 
plaintiff's case. It is, indeed, true, that what 
in Basset's Case was declared to be lawful, 
has since, in -Lange's Case, been declared un- 
lawful. But, the defendant is to be judged 
by the law in force at the time he acted. For 
the future, the later decision may furnish the 
rule in courts of the United States, unless, on 
some other day, the supreme court should say 
that, having been decided without much con- 
sideration, for no counsel appeared for the 
judge, it is to be disregarded. 

It has now been shown that neither the first 
sentence, nor the second sentence, nor both 
together, imposed upon the plaintiff a greater 
punishment than the law allowed. It has also 
been shown, that the first sentence was law- 
fully vacated, and that the record shows but 
a single sentence, imposing lawful punishment 
for a single offence. It has also been shown, 
that, by the law as it was at the time, and 
as it now is, except as modified by the deci- 
sion in Ex parte Lange, the first sentence hav- 
ing been set aside on objection taken by the 
accused, no previous payment of the fine, if 
made, would deprive the court of power to 
proceed in the cause, and to sentence anew. 
It has also been shown, that the fine was 
never paid. It is submitted,' that, under the 
circumstances, the defendant is entitled to a 
determination of these questions at tiie hands 
of this court, notwithstanding it be plain that, 
for other reasons, the action cannot be main- 
tained. „ , ,. , . . 

VIII. The act of the defendant, in pronoun- 
cing the judgment of the circuit court of the 
United States, upon the conviction of the plain- 
tiff then standing on the records of # the court, 
was a judicial act, and affords no right of ac- 
tion against the judge who happened to be 
holding the court. Neither malice nor corrup- 
tion is here charged or suggested. 

(1) Suits have frequently been brought 
against judges, and, whether maintainable or 
not, will continue to be brought from motives 
more or less creditable to the promoters there- 
of. They do not call for any stretching of the 
law in order to uphold them. Says Hale, C. 
J.: "I speak my mind plainly. Habeas corpus, 
although it doth make void the judgment, it 
doth not make the awarding of the process 
void to that purpose; and the matter was done 
in a course of justice. They will have but a 
cold business of it." Bushell's Case, 1 Mod. 

119 

(2) As early as in the reign of Charles II. 
it was held by the court of king's bench, that 
an action will not lie against a magistrate for 
false imprisonment in consequence of acts 
done by him in the character of a judge. That 
rule has never been departed from by the Eng- 
lish courts. Hawkins says (book 1, c. 72, § 
6): "The law has freed the judges of all courts 
of record from all prosecutions whatsoever, 
except in the parliament, for anything done by 
them openly in such courts, as judges. For, 
the authority of a government cannot be main- 
tained unless the greatest credit be given to 
those who are so highly intrusted with the ad- 
ministration of public justice; and it would be 
impossible for them to keep up in the people 
that veneration of their persons and submis- 
sion to their judgments, without which it is 
impossible to execute the laws with vigor and 
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success, if they should he continually exposed 
to the prosecutions of those whose partiality 
to their own causes would induce them to think 
themselves injured." This principle was as- 
serted as early as the Book of Assize (27 Edw. 
III. pi. 18), where A. was indicted, for that, 
being a judge of oyer and terminer certain per- 
sons were indicted before him of trespass, and 
he had entered upon the record that they were 
indicted of felony, and judgment was demand- 
ed if he should answer for falsifying the rec- 
ord, since he was a judge by commission; and 
all the judges were of opinion that the present- 
ment was void. The same protection was, at 
this early period, extended equally to grand 
jurors. In 21 Edw. III. Hil. pi. 16, a writ of 
conspiracy was sued in king's bench, and the 
question was, whether it would be a good plea 
to the action, that the defendants were indict- 
ors in the case complained of; and it was held 
to be a good plea. Staunford, in his Pleas of 
the Crown, first published in 1567, says (page 
173) that no prosecution for conspiracy lies 
against grand jurors, for it shall not be in- 
tended that what they did by virtue of their 
office was false and malicious; and that the 
same law applied to a justice of the peace, 
for he shall not be punished as a conspirator 
for what he does in open session, as a justice. 
In Floyd v. Barker, 12 Coke, 23, the subject 
was considered by Lord Coke and all the 
judges, and they resolved, that no grand juror 
was responsible for finding an indictment, and 
that no judge, who tries and gives judgment 
in a criminal case, or does any act in court, 
shall be questioned for it at the suit of the 
party against whom judgment was given. And 
it was observed, that, if the judges of the 
realm, who have the administration of justice, 
were to be drawn into question, except it be 
before the king himself, it would tend to the 
slander of justice, and those who are the most 
sincere would not be free from continual ca- 
lumniations. In Aire v. Sedgwicke, 2 Rolle, 
199, Noy, Judge, said that "no action lay 
against a judge for anything which he did as 
judge." But, the case of Hamond v. Howell, 
1 Mod. 1S4, 2 Mod. 218, is directly in point. 
The defendant was a recorder of London, and, 
as one of the judges of oyer and terminer, had 
fined and imprisoned the plaintiff because he 
brought in a verdict, as petit juror, contrary to 
the direction of the court and the evidence. 
This case was brought after the Case of Bush- 
ell, who was another juror fined with the 
plaintiff for the same cause, and who had been 
discharged on habeas corpus, upon the ground 
that his imprisonment was illegal and a usur- 
pation. The act of the judge was admitted to 
be illegal and void, and the effort was made to 
except the case from the general principle, by 
arguing that what the defendant did was not 
warranted by his commission, and that, there- 
fore, he did not act as judge. But, the court 
held the action to be without authority or the 
semblance of authority, and they declared that 
the bringing of the action was a greater of- 
fence than the imprisonment of the plaintiff, 
for it was a bold attempt both against the 
government and justice in general. A warrant 
granted by the chief justice of the queen's 
bench, in chambers, returnable into that court, 
to arrest a party for breach of the peace, is 
such a judicial act as will protect him against 
an action for raise imprisonment, although, 
from the want of proof before the chief justice, 
of the facts recited in the warrant, his act of 
issuing the warrant was declared to be without 
authority and illegal. Taaffe v. Downes, 3 
Moore, P. C. 41, note. In Sutton v. Johnstone, 
1 Term It. 493, it was held, that no action lies 
against a judge for acts done in that capacity; 
that the law raises a presumption in favor of a 
judge, and will not (as in ordinary cases) suffer 
that presumption to be rebutted; and that, if 
otherwise, it would deter them from doing their 
duty. Many other English cases could be cited. 



(3) The rule, so early established and so uni- 
formly adhered to in England, has, without an 
exception, been followed in this country. The 
case of Yates y. Lansing, 5 Johns, 282, is among 
the earliest cases, and is the leading case upon 
this subject. Chancellor Lansing committed 
Yates for contempt of court. He was dis- 
charged, on habeas corpus, by Chief Justice- 
Spencer, of the supreme court. After his dis- 
charge'he was rearrested and imprisoned, by or- 
der of the chancellor. This imprisonment was 
declared to be illegal by the court of errors, and 
the plaintiff was discharged. He then brought 
his action against the chancellor, to recover 
the penalty given by statute. The defence rest- 
ed, mainly, on the ground that the act com- 
plained of was done by the defendant in his 
judicial capacity, while sitting in the court of 
chancery, and that, for such an act, no action 
would lie. In the opinion delivered by Chief 
Justice Kent, the English authorities were all 
reviewed, and the ruling there established was- 
affirmed in its broadest terms, as the law of 
this state; and it was asserted that judges of 
all courts of record, from the highest to the « 
lowest, are exempt from prosecution, by action 
or indictment, for what they did in their judi- 
cial character. The supreme court of the Unit- 
ed States, in Bradley v. Fisher, 13 Wall. [80 
IT. S.] 335, affirmed the doctrines of Yates v. 
Lansing, in the following language: "In this 
country, the judges of the superior courts of 
record are only responsible to the people or the 
authorities constituted by the people, from 
whom they receive their commissions, for the 
manner in which they discharge the great trusts 
of their office." "Judges of courts of superior 
or general jurisdiction are not liable to civil 
actions for their judicial acts, even when such 
acts are in excess of their jurisdiction, and are 
alleged to have been done maliciously or cor- 
ruptly." The circuit courts of the United 
States are eourts of record, and have general 
jurisdiction of all offences committed against 
the United States. 

(4) The act here complained of was a judicial 
act. The circuit court of the United States for 
the Southern district of New York had jurisdic- 
tion of the offences charged against the plain- 
tiff. It also had jurisdiction of his person, ac- 
quired by due process of law, and not torminat- 
ed by any discharge. The sentence complained 
of formed a part, and appears in the record as 
a part, of a lawful criminal prosecution then 
pending before that court. The defendant was 
before the court, in custody, upon a good con- 
viction theretofore had, and upon that convic- 
tion he was sentenced by the court. How, then, 
can it be said that the pronouncing the sen- 
tence of the court was not a judicial act? Cer- 
tain inferior officers sometimes act ministerially 
and sometimes judicially. For errors or mis- 
takes committed when they act ministerially, 
such officers are liable to the party injured, but 
they are never liable for errors of judgment 
when they have jurisdiction of the subject-mat- 
ter, and the acts complained of were in their 
nature judicial. Barhyte v. Shepherd, 35 N. Y. 
251. Acts done by judges of courts of record 
are classified as judicial and extra-judicial. 
Their acts pertaining to the causes pending in 
their courts are always judicial. Yin. Abr. tit^ 
"Judges"; Floyd v. Barker, 12 Coke, 23. A ju- 
dicial act, when performed by a judge of a court 
of record, may be defined to be whatever he 
does in his judicial capacity, and which he can- 
not do in any other. To this rule there are a 
few exceptions, such as refusing writs or 
habeas corpus, and settling and signing bills 
of exceptions. These are exceptions to the gen- 
eral rule, made such by statute. As .to all 
other acts of a judge, whether in court or out 
of court, if they cannot be done in any other 
than the judicial capacity, they are judicial 
acts. An extra-judicial act is one done by a 
judge in his private capacity, and which any 
citizen may do. If the aet is one which none- 
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but a judge can do, then it is judicial and not 
extra-judicial. All acts done by a judge in fur- 
therance of a case depending in court, the is- 
suing of writs, making orders, and passing sen- 
tence, &c. are acts which can only be done by 
a judge and no other person, and must be done 
in a judicial capacity. The act here complained 
of was an act of judgment, where the defend- 
ant, being judge, at the end of an important 
criminal prosecution, where the plaintiff had 
been legally indicted, tried and convicted, exer- 
cised the proper functions of a judge, and, from 
the bench, in open court, at a regular term 
thereof, assisted by the clerk and marshal, in 
the presence of the party, upon discussion, in 
view, subject to public observation, in presence 
of the bar, and when the party had been heard 
by counsel, pronounced the solemn judgment of 
the circuit court of the United States, which 
judgment was then and there entered upon the 
record, and was executed by the marshal as a 
judgment. For, mark, no execution or commit- 
ment was issued by the defendant to the mar- 
shal. The plaintiff was imprisoned by no per- 
* sonal direction of the defendant, but by virtue 
of the sentence, as a judgment of the court, exe- 
cuted as such by the marshal. That record still 
stands, and must ever stand, as the judgment 
of the circuit court of the United States, for 
there is no tribunal empowered to reverse it. 
It may be called irregular— it may be called ille- 
gal; but the judgment still remains the judg- 
ment of a court having general jurisdiction 
over all offences committed against the Unit- 
ed States, and which, beyond all question, had 
acquired jurisdiction of tie person of the olain- 
tiff. It is said that the court had lost jurisdic- 
tion of the person of the plaintiff by reason of 
the payment of the $200, and that, therefore, 
the sentence of the court was simply the act of 
a private person in regard to a bystander. But, 
the court having once acquired jurisdiction of 
the person, whether such jurisdiction had been 
lost, must, in its very nature, be a judicial 
question. It was one which a judge, as judge, 
was not competent to decide. It was a question 
to be decided by the court, in court. The plain- 
tin! was before the court, in the custody of the 
marshal. That he had been legally committed 
to the custody of that officer, upon conviction, 
was not disputed; but, it was insisted that 
something had occurred, since he was thus le- 
gally committed, which entitled him to be dis- 
charged. This question the court was called 
on to adjudicate. Whether he should be dis- 
charged or be sentenced was then to be decided. 
The court decided that he was not entitled to 
be discharged and passed sentence; and that 
decision was final, from which no writ of error 
lay. The determination thus made involved 
the questions — whether the first sentence was 
valid or void; whether, valid or void, it could 
be vacated at the same term; whether, if the 
first sentence were vacated, the court had pow- 
er to pronounce a second sentence; whether the 
power of the court to pronounce the second sen- 
tence was affected by the alleged payment of 
the fine; and whether the plaintiff had, in fact, 
paid the fine. All these questions the cir- 
cuit court was forced to consider and deter- 
mine. The defendant presiding, as judge, pro- 
nounced the judgment of the court thereon; 
and now it is sought to hold him liable upon 
the ground that, in so doing, he did not per- 
form a judicial act. 

IX. The judgment should be reversed, and 
judgment be given for the defendant. 

DANIELS, J. This action has been brought 
to recover for the unlawful imprisonment of the 
plaintiff by the defendant, who. is the United 
States district judge for the Eastern district of 
New York It appears by the complaint and 
the copies of the papers annexed to it, showing 
the proceedings had, that the plaintiff was in- 
dicted, tried, and convicted at a term of the 



circuit court of the United States for the 
Southern district of New York, held by the 
defendant, of the crime of larceny committed 
by stealing mail bags of the value of less than 
twenty-five dollars. By the act of congress 
defining the offence and its punishment, that 
rendered the plaintiff liable to be sentenced to 
pay a fine not exceeding two hundred dollars, 
or to be imprisoned not exceeding one year. 
In finally disposing of the case, the defendant 
imposed both these punishments upon him. 
The plaintiff paid the fine and applied to be re- 
leased from custody by means of the writ of 
habeas corpus, because he had suffered one of 
the alternative punishments provided for the 
offence. That was denied, and the court, by or- 
der entered, directed the sentence which had 
been pronounced to be vacated, and then sen- 
tenced the plaintiff to one year's imprisonment 
upon his conviction. He. had then been in 
custody five days, and afterwards applied to 
the circuit court of the United States, where the 
circuit judge, Lewis B. Woodruff,- the district 
judge of the Southern district, Samuel Blatch- 
ford, and the defendant, were upon the bench, 
presiding, for a writ of habeas corpus to- dis- 
charge him from further imprisonment, be- 
cause of its illegality. The application was j 
heard, and, after being considered, was denied. 
He then applied for another writ of habeas cor- 
pus, which, together with a writ of certiorari, 
was issued by the supreme court of the Unit- 
ed States, and, upon the hearing had on the re- 
turn made to both writs, the plaintiff was dis- 
charged from custody, the court holding that 
he could not lawfully be sentenced to imprison- 
ment after what had transpired in the case. 
Ex parte Lange, IS Wall. [85 U. S J 163. Aft- 
er that this action was brought against the 
defendant, for false imprisonment; and a very 
able argument has been made by the learned 
counsel for the plaintiff in favor of maintaining 
it. But the report of the case itself, as it was 
considered and decided by the supreme court of 
the United States, would seem to be sufficient 
to negative the assertion that such an action 
can be maintained, upon the facts in the case. 
The sentence was changed by the same court, 
at the same term during which the first sen- 
tence was pronounced; and a learned and ex- 
tended examination by the court of last resort 
was found necessary for the purpose of main- 
taining the position that the change was im- 
properly and unlawfully made. The opinion in 
which that view was sustained— and it was 
done by one of the ablest judges of the present 
time — proved unsatisfactory and unconvincing 
to two members of that learned court; and its 
conclusions were Controverted by one of those 
two, in an opinion rarely if ever excelled in the 
thoroughness of its investigations and researches, 
or the vigorous logic tracing and exhibiting 
their results. Under these circumstances, it 
cannot with the least propriety be held that the 
point presented to the defendant was not a 
doubtful one, or that its decision and determina- 
tion did not require the exercise of judicial 
functions. The examination and discussion 
which it received when it was finally decided, 
most conclusively establish the contrary; and 
that of itself should be deemed to be sufficient 
to shield the defendant from personal liability. 
The law was, to say the least, in such a condi- 
tion as to afford ostensible, support to each side 
of the proposition presented, and to render the 
development of a satisfactory and consistent 
conclusion intricate and difficult. Different 
minds could very well, and would very natural- 
ly, be led to different results concerning the 
propriety of the course pursued in the disposi- 
tion of the case by the circuit court. Two 
other judges of great learning and experience 
in that court held with the defendant, that the 
proceedings were not invalid; and the plausibil- 
ity of their decision was finally corroborated 
by the opinion of Mr. Justice Clifford. If, with 
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that weight of authority in support of the ac- 
tion that was taken, a judge could be held per- 
sonally liable for its consequences, judicial pro- 
tection would be at once wholly destroyed, and 
the utility of the courts practically subverted. 
For, the result would finally be, that all unau- 
thorized determinations arising out of misap- 
prehensions of the law, or of miscalculations of 
the true weight of authority, affecting the per- 
son or property of the defeated party, would 
furnish a cause of action for trespass or false 
imprisonment. And no court could possibly be 
protected against such liability; for, even those 
of last resort not unfrequently find it necessary 
to re-examine, distinguish, and finally overrule 
their own decisions. And it certainly is no 
discredit to the learned tribunal by whose man- 
date the plaintiff was set at liberty, to say that 
it has not always found itself at liberty to disre- 
gard that alternative. The law is the most 
complicated of all practical sciences; and it 
cannot fail to become more so as the intricacies 
of business and enterprise increase and ad- 
vance. Differences of opinion upon legal sub- 
jects cannot be avoided, even by the most pa- 
tient attention and laborious investigation; and, 
when they do arise, erroneous conclusions are 
, required to be excused 2 as the natural conse- 
quences of human fallibility. When a party 
has been brought before a court of justice in 
a legal manner, and circumstances are present- 
ed requiring a decision to be made, the tribunal 
making it cannot be deprived of protection be- 
cause it may afterwards, upon further and 
fuller investigation, turn out to have been er- 
roneous. That was the case of the plaintiff. 
He had been convicted of a crime punishable by 
fine or imprisonment. The court inadvertently 
imposed both. When its consideration was di- 
rected to the misapprehension under which the 
sentence had been pronounced, an effort was 
made to correct it in such a manner as to com- 
port with what was considered to be just in the 
case; and that correction it was held could be 
and was designed to be made. The emergency 
which had arisen required a decision to be 
made. The judge could neither avoid it nor es- 
cape from it. His duty required him to act, 
and he had the power to decide, and he did 
so, according to the best of his judgment; and 
for that he cannot, upon any sound principle o£ 
accountability, be held to be personally liable. 
He Had, for that purpose, jurisdiction of the 
person and the subject-matter. Both were be- 
fore him, and his decision was necessary. He 
could not avoid making it if he would, and, as 
it turned out, he decided erroneously. 

The rule by which judicial officers have been 
exonerated from liability for the consequences 
of their decisions has gone much further than 
is required for the protection of the defendant. 
In Yates v. Lansing, 5 Johns. 282, the asser- 
tion was approvingly mentioned, "that no au- 
thority or semblance of an authority" had been 
urged for an action against a judge of record, 
for doing anything as judge; that this was 
never before imagined, and no action would lie 
against a judge for a wrongful commitment 
any more than for an erroneous judgment. 
Id. 294. That principle was affirmed after- 
wards, in the same case, by the court of er- 
rors (9 Johns. 395), and to the same effect are 
Jenkins v. Waldron, 11 Johns. 114; Vander- 
heyden v. Young, Id. 150; Wilson v. Mayor 
of New York, 1 Denio, 595; Weaver v. Deven- 
dorf, 3 Denio, 117; Bradley v. Fisher, 13 Wall. 
[80 U. S.] 335. In the case of Rochester White 
Lead Co. v. City of Rochester, 3 Comst. [3 N. 
Y.] 463, it was said that, "whenever duties of 
a judicial nature are imposed upon a public 
officer, the due execution of which depends up- 
on his own judgment, he is exempt from all 
responsibility by action, for the motives which 
influence him and the manner in which such 
duties are performed," Id. 466. To secure 
this immunity, it is sufficient that a case requir- 



ing judicial action is presented to the judge. 
Harman v. Brotherson, 1 Denio, 537; Landt v. 
Hilts, 19 Barb. 283. 

The defendant's right to exemption from per- 
sonal liability in this case rests upon still more 
cogent circumstances than those already relied 
upon. For, the decision of the United States 
supreme court, to which he was bound to subor- 
dinate his action, had previously affirmed the 
existence of the authority which he exercised 
in changing the punishment. Cheangkee v. U. 
S., 3 Wall. [70 U. S.] 320; Basset v. U. S., 9 
Wall. [76 TJ. S.] 38. In the last ease, the per- 
son proceeded against had pleaded guilty to an 
indictment, and had been sentenced to impris- 
onment, and was actually sent to prison, in pur- 
suance of the sentence. A few days after that 
he was brought again into court by means of a 
writ of habeas corpus, and, on the district attor- 
ney's motion, the judgment was set aside and 
the prisoner had leave to withdraw his former 
plea of guilty. This was all done during the 
same term, as it was in the case of the plaintiff, 
and the court unanimously held it to be proper. 
That was not done because the proceeding was* 
favorable to the defendant, but for the sole rea- 
son that, during the same term, the court had 
full power to control and change its judgments. 
That subject was very fully discussed and the 
authorities cited upon which the principle rest- 
ed, by Mr. Justice Clifford, in his opinion in 
Ex parte Lange, 18 Wall. [85 U. SJ 191-195. 
A decision of the same nature was made after 
the execution of the sentence had commenced, 
by reducing the term for which transportation 
had been provided, in the case of Rex v. Price, 
6 East, 323, 327. The circuit court had no 
power, even if it had the disposition, to gainsay 
or deny the accuracy of the legal principle sanc- 
tioned by the case of Basset v. U. S., supra. 
It not only had the power, but it was bound to 
conform its action to the principle maintained 
by that authority. That was as obligatory up- 
on the defendant at the time as positive legisla- 
tion would have been; and he appears to have 
acted under its sanction. At that time his ac- 
tion was strictly lawful, and it cannot be denied 
that the authority of that case then afforded 
him complete protection for the change made in 
the sentence, and it would probably be conceded 
to continue to do so, had it not been since im- 
paired as authority by the final decision made 
in the plaintiff's favor. Under the doctrine of 
that case, he was vested with clear jurisdic- 
tion over the subject-matter brought before 
him, and it at the same time indicated the man- 
ner in which it should be exercised by him. 
That it was, as the learned justice stated in his 
opinion in the plaintiff's favor, decided "in gen- 
eral terms, without much consideration" ([Ex 
parte Lange] 18 Wall. [85 U. S.] 167), could 
not change its effect as authority, where it was 
followed by the circuit court. The defendant 
presiding there could not then, with the least 
propriety, have assigned that as a reason for 
disregarding it as authority. The decision was 
then in full force, as it had been made. It was 
promulgated by the court, in its published re- 
ports, as a proper exposition of the law; and 
it would be exceedingly unjust, under such cir- 
cumstances, to render the defendant's protec- 
tion dependent upon the views afterwards tak- 
en to correct it, by the court that had pro- 
nounced it. That tribunal could correct it, as 
it has, when it was discovered to be wrong, 
but he had no such power over it. It was his 
duty to conform his official action to it, and for 
that it cannot be that he can be held personally 
liable because the authority of the decision has 
since been superseded by another. His con- 
duct, on the other hand, should be so far sus- 
tained as to secure him immunity, the same 
as it would have been if a statute had existed 
in favor of it, which the legislature afterwards 
repealed. For future purposes the repeal ob- 
literates the law, the same as though it had 
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never been enacted. But acts previously per- 
formed are still maintained by force of the 
law -which sanctioned them at the time of their 
occurrence. This principle is too familiar to 
require the citation of authorities for its sup- 
port, and all its reasons are applicable to the 
case now before this court. 

The principle invoked for the support of this 
action would sanction suits against judges, for 
their official acts, in a large class of cases, if it 
should receive the approval of the courts. It 
would be difficult to exclude from its compre- 
hension any cases where imprisonment should 
be pronounced or continued which might after- 
wards be declared to be not warranted by tbe 
final view taken of the law. No authority has 
gone so far as that, and it is not probable that 
any will be hereafter so widely extended. Tbe 
settled principle, on the contrary, is, that a ju- 
dicial officer, in exercising the authority vested 
in him, shall "be free to act upon his own con- 
victions, without apprehension of personal con- 
sequences to himself. Liability to answer to 
every one who might feel himself aggrieved by 
the action of the judge would be inconsistent 
with the possession of this freedom, and would 
destroy that independence without which no ju- 
diciarv can be either respectable or useful. 
Bradley v. msher, 13 Wall. [80 U. S.] 347. 

The defendant cannot be held liable for the 
consequences of the imprisonment following the 
change made in the sentence. He acted judi- 
cially in making it The exigency required him 
to decide, and that included the power to de- 
cide wrongly, without liability to himself, par- 
ticularly as it practically required the abroga- 
tion of an existing and, for the time, controlling 
authority, to render the error apparent. It is 
entirely evident that he was actuated solely by 
the motive of performing his duties, for the 
best interests of the public, by subjecting the 
plaintiff to what was believed to be no more 
than a proper measure of punishment forthe 
offence of which he had been convicted. That 
he considered his acts to be fully warranted by 
the decision of the tribunal from which he was 
bound to receive the law, is clearly shown by 
what the case shows to have transpired; and in 
that view he was supported by other eminent c 
judges. To hold him liable for a change after-, 
wards made in it, would seem to be hardly less 
than a positive perversion of justice. That he 
cannot be held liable for the five days' impris- 
onment under the sentence as it was at first 
pronounced, follows from the view which was 
adopted in the decision of the habeas corpus. 
For, it was there distinctly held, that "the 
judgment first rendered, though erroneous, was 
not absolutely void. It was rendered by a 
court which had jurisdiction of the party and 
of the offence, on a valid verdict. The error 
of the court in imposing the two punishments 
mentioned in the statute, when it had only the 
alternative of one of them, did not make the 
judgment wholly void." Ex parte Lange, 18 
Wall. [85 TJ. SJ 174. And, as the defendant 
had the same jurisdiction over the subject when 
the plaintiffs first sentence was vacated and 
the last one was pronounced, he is equally enti- 
tled to the same protection as to this portion of 
the case. The sentence, under the circumstan- 
ces, was not void. It was simply voidable, by 
the operation of the restriction subsequently 
imposed upon the principle established by the 
case of Basset v. U. S., supra, and that effect 
was first given to it long after the power of the 
defendant's court had been exhausted. 

The order should be reversed, and an order 
entered sustaining the demurrer, with the usual 
leave to the plaintiff to amend, on payment of 
costs. 
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In re LINDSLEY. 

BARNEY v. DE KRAFT. 

[2 Hayw. & H. 430.] i 

Orphans' Court, District of Columbia, March 
21, 1863. 

Infants— Ward of Chancery— Exclusive Juris- 
diction of Court. 

In all cases where an infant is a ward of 
chancery, no act can be done affecting the per- 
son, property or estate of the minor, unless un- 
der the direction expressed or implied of the 
chancery court itself. 

Overruling a mandate of the circuit court 
[Proceeding for the appointment of a guard- 
ian for Samuel C. Barney, Jr., and others, 
minor children of Samuel Chase Barney.] 

PURCELL, J. In the above cause this 
court, on the 25th day of January, 1863, pro- 
nounced a final decree appointing Dr. Harvey 
Lindsley, (at discretion,) guardian to the above 
minor children, the court being of the opinion 
that Samuel Chase Barney had lost his marital 
rights as husband and natural guardian by 
the decree of divorce of Jasper county, in the 
state of Iowa, in equity in the district court. 
By that decree he was forever separated from 
his wife, and the custody of the said minor 
"children was taken from him and given to the 
mother. It appears on the face of the decree 
that the court was a tribunal of competent 
jurisdiction both over the parties and the sub- 
ject matter, and that said decree was duly and 
properly authenticated according to the act of 
congress in such cases made and provided, and 
this court held that the divorce was sufficient 
to exclude Samuel Chase Barney from the 
guardianship of the property of the said chil- 
dren, without reference to the other facts 
against him in the case. Also that inasmuch 
as the said decree of divorce declared that 
Samuel Chase Barney had received timely no- 
tice of the pending of the suit, by the proper 
publication required by law, and notice sent to 
his residence; it could not be inquired into 
collaterally by this court, and authorities were 
cited to that effect, and that such a decree 
was not ex-parte. This court at the same time 
stated another fact, which was entitled to 
much consideration, to wit, that the will of 
Edward De Kraft, by whom the whole estate 
in question was devised, the father of Mary 
E. De Kraft, who intermarried with the said 
Samuel Chase Barney, and who was the moth- 
er of said minor children, expressly declared 
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that "no husband of his daughter should ever 
at any time control the estate so devised." 
From this decision the said Samuel Chase 
Barney appealed to the circuit court of this 
district, and by that court the decision of this 
court was reversed. [Case No. 18,230.] An 
appeal was then taken by J. W. De Kraft, 
next friend of the children, to the supreme 
court of the United States, and was dismissed 
by that tribunal for the want of jurisdiction. 
[2 Black, 704.] 

The circuit court (the opinion delivered by 
Judge Merrick) in reversing the decision of 
this court, made and elaborately discussed 
three points: 1st That the decree of divorce 
rendered in Iowa could not be received in evi- 
dence for any purpose in the present contro- 
versy. 2nd. That the will of Edward De 
Kraft did not apply to the personal custody 
of the minor children, but only to the prop- 
erty, and that although the language of said 
will was clear and explicit that "no husband" 
of the daughter should at any time control the 
estate, yet as natural guardian, Samuel Chase 
Barney, the father, was entitled to preference 
in the control of said property, provided he 
gave sufficient bond and securities as natural 
guardian. 3rd. That the statute of Maryland, 
of 1798, in reference to the removal of guard- 
ians by the orphans' court, did not apply to 
Samuel Chase Barney as natural guardian. 

In reference to the points thus considered 
by the circuit court, and upon the soundness 
of their decision, it would perhaps be unbe- 
coming for this court to comment, although 
it may not be amiss to quote the express lan- 
guage of the sections of the statute of Mary- 
land of 1798, which was held by the circuit 
court (in their 3rd and last point) not to apply 
to the present case. In subchapter 12, c. 101, 
of that statute, different classes of guardians 
are mentioned: "natural guardians" and "tes- 
tamentary guardians." Then subchapter 15 
provides that "the court (orphans') may upon 
application of an infant, or any person in his 
behalf, suggesting improper conduct in any 
guardian whatever, either in relation to the 
care and management of the property and 
person of the infant, inquire into the same, 
and at their discretion remove such guardian 
and make choice of another, who shall give 
security and conduct himself in the manner 
herein before prescribed, and shall receive the 
property and the custody of the ward." Could 
language be more comprehensive or explicit? 
This statute is in force in this district, and it 
expressly provides that the orphans' court may 
remove "any guardian whatever" for improper 
conduct, either in regard to the person or prop- 
erty of the ward, clearly embracing all guard- 
ians; and this has been the opinion of one 
of the ablest jurists, both of this District and 
the state of Maryland. On the 2d of March, 
1883, the circuit court issued their mandate 
from their clerk's office, directing this court to 
cite Samuel Chase Barney, to give bond with 
sufficient securities to be approved by this 



court, &e., &c. Said mandate was delivered 
to the clerk of this court on the 4th of March, 
1S63, the day after the circuit court was abol- 
ished by congress. 

The circuit court was the proper appellate 
tribunal, and this court would feel bound to 
respect its mandate, but it appears from this 
certificate, under seal of the clerk of that 
court, who was also clerk of the court of chan- 
cery, that on the 21th of February, 1863, a bill 
in equity had been filed in behalf of said 
minor children, who were then in the custody 
of Dr. Harvey Lindsley, their duly appointed 
guardian by this court, the property being also 
in his possession. Said bill alleging unfitness of 
said Barney, because gross immorality and 
incompetency rendered him unfit to have the 
custody of the said minor children, or to have 
the management of their property, consequent- 
ly the said minor children became "wards in 
chancery" from the filing the said bill, and 
the issuing the process theieon and service on 
said Samuel Chase Barney, on. the 2Gth of 
February, which proceedings operated as a su- 
persedeas to the action of all other courts and 
persons. (It was stated to this court and not 
denied by the opposite counsel, that the circuit 
court had agreed to hear an argument, and ex- 
amine authorities as to the propriety of hav- 
ing ordered the mandate, but did not, owing 
to some misunderstanding between the court 
and counsel, B. S. Coxe, Esq.) The above 
doctrine is very clearly stated by Judge Story 
in his very able work upon Equity Jurispru- 
dence. Volume 2, §§ 1352, 1353. He says: 
"Wherever a suit is instituted in the court of 
chancery relating to the person or property of 
an infant, although he is not under any gen- 
eral guardian appointed by the court, he is 
treated as a ward of the court, and as being 
under its special cognizance and protection." 

In all cases where an infant is ward of chan- 
cery, no act can be done affecting the person 
or property, or state of the minor, unless un- 
der the express or implied direction of the 
court itself. Every act done without such di- 
rection is treated as a violation of the authority 
of the court, and the offending party will be 
arrested upon proper process for the contempt, 
and compelled to submit to such orders and 
such punishment by imprisonment as are ap- 
plied to other cases of contempt. See, also, 
Wellesley v. Duke of Beaufort, 2 Buss. 20, 
21. In this case the rights of the father as 
natural guardian were involved, and he was 
by the court adjudged unfit to have the custo- 
dy of his children. Goodall v. Harris, 2 P. 
"Wms. 561; Butler v. Freeman, Amb. 302; 2 
Bligh (N. S.) 137. 

Thus it will be seen that by the foregoing 
high authorities should this court regard the 
mandate issued by the late circuit court, or 
"do any other act affecting the person, prop- 
erty or state of the minor" from the time they 
became "wards of chancery," it would be 
guilty of contempt of the court of chancery, 
and may not the late circuit court have ren- 
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tiered themselves liable, the mandate having 
been issued subsequent to the filing of the 
said bill in behalf of the minor children? "Fil- 
ing a bill In chancery- on behalf of infants 
makes them wards of court" says Maddox in 
bis Chancery Practice. Volume 1, p. 432. 
See, also, the many authorities referred to in 
the margin by the learned author. Indeed, the 
circuit court, in their opinion already referred 
to, say that the court of chancery affords am- 
ple relief in the ease of minors, when properly 
invoked. But if any doubts existed as to the 
principle in chancery, as above stated from 
the foregoing authorities and facts, they -were 
removed on the awarding of the injunction on 
.yesterday, the 20th of March, by the Hon. D. 
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K. Carter,* chief justice of the supreme court 
of the District, which was filed by John W. De 
Kraft, as next friend of said minor children, 
which arrested the said mandate ordered by 
the late circuit court, and which was brought 
ofiicially to the view of this court. It is there- 
fore ordered and decreed from the foregoing 
authorities and facts, that the direction con- 
tained in the mandate above referred to of the 
late circuit court, to cite Samuel Ohase Barney 
to give bond and security as natural guardian 
to said minor children, within a reasonable 
time, is overruled. 

i This appears to have been the first adjudi- 
cation in which Chief Justice Carter took part 
upon entering upon his term of office. 
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MANIER v. TRUMBO. 
[Monroe, C. C. (Ky. Dist) 67.] 

Circuit Court, D. Kentucky. Sept., 1855. 
Jurisdiction op Courts— Collateral Attack — 

Attachment from State Court — Wrongful 

Seizure by Sheriff — Replevin in Federal 

Court. 

[1. The question of jurisdiction over any par- 
ticular case must he decided, in the first in- 
stance, by the court whose judicial action is 
first invoked. The question arises immediately 
upon the application for the original or first 
process in the action, and is necessarily decid- 
ed in favor of the jurisdiction at the time when 
the process is issued, whether issued by the 
judge or the clerk. And it is thereafter also 
necessarily decided, by implication, preliminary 
to every order, sentence, or mandate of the 
writ; and every order and process exhibits on 
its face a decision of the court that it is made 
and awarded by competent authority.] 

[2. When it is within the general jurisdiction 
of a court in a proper case to issue a writ, or 
make an order, which it has issued or made, 
but, in the particular case, the facts were not 
such as confer jurisdiction, such writ or order 
must be taken as valid and effectual, until 
■quashed, reversed, -or otherwise superseded by 
a tribunal competent to review and correct the 
■error.] 

[3. An order for the attachment of the prop- 
erty of the defendant in a personal action, in 
order to have it brought info the custody of 
the court, and subjected to whatever, after due 
proceedings, may be adjudged against the de- 
fendant, being within the general jurisdiction 
■of the Kentucky circuit courts, under the Code 
of Practice of that state, the validity of such 
an attachment cannot be questioned by a fed- 
eral court, in an action brought therein to re- 
plevy the property from the possession of the 
sheriff. The Kentucky court having necessa- 
rilj decided, in issuing the writ, that a proper 



ease was presented for the exercise of its ju- 
risdiction, the federal court has no authority 
to review that decision, and consequently must 
respect and give full effect to the writ.] 

[4. An order for the attachment "of the prop- 
erty of" a defendant named, issued as a pro- 
visional remedy, prior to judgment, under the 
provisions of Code Prac. Ky. § 223, gives the 
sheriff no authority to seize property, which 
has been conveyed to another, on the ground 
that such conveyance was in fraud of credit- 
ors; and such a seizure, if made, does not 
carry the property into the custody of the 
court] 

[5. Where a sheriff, under the authority of a 
writ of attachment issued by a state court, 
seizes property not within the command of the 
writ, a third person, not a party to the suit, 
may (when the other requisites of federal ju- 
risdiction exist) maintain a suit in replevin in 
a federal court to recover the property from 
the possession of the sheriff; and this notwith- 
standing the fact that the state laws provide 
a mode in which he may intervene in the state 
court for the purpose of asserting his right to 
the property.] 

At law, 

J. Harlan, Atty. Gen., for plaintiff. 

Morehead & Brown, for defendant. 

* 

MONROE, District Judge. 1. Plaintiffs 
action: This action is replevin by the plain- 
tiff, a citizen of the state of Illinois, against 
the defendant, a citizen of Kentucky, to re- 
cover five slaves of the plaintiff's of the ag- 
gregate value of §2,300. 

2. Defendant's possession of the property: 
It appears that, some time prior to the com- 
mencement of this action, Henry G. Poston 
and Wm. Winn had commenced a suit by 
petition in equity in the Clarke eounty cir- 
cuit court against John Manier, Sr., John 
Manier, Jr., and some other defendants. It 
is alleged in the petition that the plaintiffs 
had some time before instituted an ordinary 
action in that court 'against the defendant 
John Manier, the elder, and Miller Cooper, 
on a demand for about $720; that this suit, 
on the -application of the defendant Manier, 
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had been removed to the Fayette circuit 
court, -where it remained undetermined; but 
that they, the plaintiffs, had recovered a 
judgment against this defendant John Man- 
ier, Sr., for about twenty-five dollars for 
their costs of a continuance of the suit It 
was represented that the defendant Cooper 
was without property, and that since the 
last term of the Fayette circuit court John 
Manier, the elder, had sold, conveyed, and 
otherwise disposed of his property, or suf- 
fered or permitted it to be sold, with the 
fraudulent intent to cheat, hinder, or delay 
his creditors; that among other fraudulent 
transfers thus made by him was a pretended 
sale of a negro woman and children to his 
(the defendant's) son, John Manier, Jr., who 
was then trying to sell said slaves as his 
own property. They .prayed "the court to 
grant them an attachment against the prop- 
erty of John Manier, Sr., or so much there- 
of as would be sufficient to satisfy their orig- 
inal demand for the seven hundred and odd 
dollars, and the judgment and execution for 
costs they had obtained at the last term of 
the Fayette circuit court The plaintiffs 
represented that the other defendants were 
indebted to the defendant Manier, the elder, 
and asked an attachment of the debts due by 
them to him, and that they be enjoined from 
paying the same to him until the further or- 
der of the court The petition is concluded 
with a prayer that the rights of the peti- 
tioners be protected, and for all proper re- 
lief. On this case the plaintiffs obtained an 
order of the court for "an attachment and 
injunction in accordance with the prayer of 
the petition," and the process was issued ac- 
cordingly. The attachment commanded the 
sheriff to "attach the property of John Man- 
ier, Sr., not exempt from execution, in your 
county, or so much thereof as will satisfy 
the claim of the plaintiffs in this action," 
etc.; and to summon the garnishees, etc. It 
was directed to the sheriff of Bath county. 
David Trumbo was that sheriff, and, it hav- 
ing come to his hands, he, by the directions 
of the plaintiffs, and the supposed command 
of the writ, ^seized the slaves which it had 
been alleged in the petition had been fraudu- 
lently sold and transferred by the defendant 
John Manier, the elder, to his co-defendant 
John Manier, Jr., and thus Mr. Trumbo took 
and had the slaves in his possession. 

3. Plaintiff's replevin: But a stranger to 
all this proceeding asserts that he was the 
owner of the slaves, and the question will 
be, what was the predicament of the proper- 
ty in the hands of Mr. Trumbo? Wesley H. 
Manier, a citizen of Illinois, no party to the 
suit in the state court, nor mentioned in the 
attachment or other process, in this state of 
things instituted in this court the present or- 
dinary action of replevin against David 
Trumbo for these slaves. The plaintiff in 
his declaration, filed before the impetration 
of this writ, after the statement of his own- 
ership of the property in the ordinary form, 
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alleged that David Trumbo, the defendant, 
not adding his quality of ofllce, -wrongfully 
took and detained his slaves, described by 
their individual names and value, and still 
detained them; .and thereupon, without 
showing how or under what color the wrong 
was committed, prayed the replevin of the 
property and for his damages. The writ 
having been issued accordingly, the mar- 
shal, after having taken the proper bond 
for the security of the defendant took and 
delivered the slaves to the plaintiff. Where- 
upon,— 

4. Plea to jurisdiction, and retorno de- 
manded:, Mr. Trumbo returned the attach- 
ment to the state court with his answer 
thereto, that by the direction of the plain- 
tiff he had seized these slaves, without say- 
ing whose property or in whose possession 
found, but that they had been taken from 
him by the marshal on this writ of replevin; 
and, having thus answered the state court, 
he appeared here with its record, and plead- 
ed these matters to the jurisdiction of this 
court; concluding with a prayer for the re- 
turn of the property. The plaintiff demur- 
red. 

5. Defendant's position on demurrer: It 
was assumed in the argument by the coun- 
sel of the defendant that immediately on 
the seizure of the slaves by the defendant in 
his quality of sheriff, by his supposed au- 
thority under the attachment, they were in 
the custody of the state court, and thence 
inferred that this court had no cognizance 
of this action, afterwards commenced here 
to disturb such custody of that court If the 
premise is true, the conclusion necessarily 
follows. It may be premised that the cir- 
cumstances that this is a court of the Un- 
ited States and the Clarke circuit court a 
state tribunal is in no wise material to the 
question. If this action had been in the state 
circuit court of Bath, and this plea had been 
there pleaded, the question would have been 
exaetly the same with this which is now 
here presented. But is it true that such was 
the predicament of the property? This must 
depend upon the answer to the question, was 
the seizure by the order of the court or the 
command of its process? If it was, then the 
act of the sheriff was the act of the court, 
and his apparent possession of the property 
thereby obtained was but as the custos for 
the court; and, in such case, the court not 
being subject to an action,, he was not But 
if the sheriff acted without such command, 
his act of seizure was his own wrongful act, 
and the possession his own wrongful posses- 
sion, which subjected him to the action of 
the party injured in any court having cog- 
nizance of such wrong. It would seem to 
follow that the jurisdiction of this court of 
the present action depends upon the inter- 
pretation of the terms of this writ of at- 
tachment, and upon this exclusively. 

6. Question of jurisdiction retorted: There 
was a preliminary question suggested. The 
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counsel of the defendant was asked wheth- 
er the question of jurisdiction might not he 
retorted, and the defendant required to 
maintain that the Clarke circuit court had 
cognizance of the cause in which it had 
awarded this writ returnahle hefore itself. 
It had heen agreed "by the counsel that it 
should be considered that the record of the 
case on which that court acted was fully set 
forth in the plea, the question is* therefore 
fairly presented and will be disposed of first 
In order. This question depends upon the 
law of Kentucky which prescribed the ju- 
risdiction of the state court and regulated, 
or ought to have regulated, the proceedings 
found in this record. 

7. Code of Kentucky Practice: But this 
class of law had been, shortly hefore these 
proceedings were commenced, all broken up, 
essentially altered, new modeled, in short 
codified, and by one act of the legislature 
compressed into a hook. It will therefore 
be necessary to understand what is this new 
system. To this end we must recognize the 
preliminary dispositions of- the Code, and 
comprehend its general provisions; and. 
when this shall have heen done, and not 
before, its particular provisions may he in- 
telligibly applied to the subject of discus- 
sion. The act of legislation which enacted 
the hook declared that it should be known 
as the "Code of Practice in Civil Cases .in 
This State"; and it does direct every pro- 
ceeding allowed in every class of case with- 
in its title. The only object of all proceed- 
ing in every such case is immediately men- 
tioned by a term of the utmost extension, 
and thereupon a division ' thereof made 
which entirely exhausts the subject "Sec- 
tion 1. This act shall be known as the Code 
of Practice in Civil Cases, in this state. Sec. 
2. Remedies in civil cases in the courts of 
this state are divided into two classes: (1) 
Actions; (2) special proceedings. Sec. 3. 
A civil action is an ordinary proceeding in 
a court of justice, by one party against an- 
other, for the enforcement or protection of a 
private right, or the redress or prevention 
of a private wrong. It may be brought for 
the recovery of a penalty or forfeiture. See. 
4. Every other remedy in a civil case is a 
special proceeding." 

There is here a division of remedies into 
two classes, but the subject of our discus- 
sion will be found in the first class, and in 
this only. All the wrongs suffered and ap- 
prehended by the plaintiff in this attach- 
ment are redressed or prevented by certain 
conservative or provisional orders and pro- 
cess in the ordinary action for the principal 
demand, specially provided as incident there- 
to, and significantly denominated "Provi- 
sional Remedies," for the accomplishment 
of the object of such action, and not by any 
of the species of procedure denominated 
"Special Proceedings," and classed in this 
second division of remedies. It is therefore 
with this action only we are here concerned. 
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"The forms of all actions and suits" there- 
tofore in use were abolished, and a new 
form of action established "for the enforce- 
ment and protection of private rights, and 
the redress and prevention of all private- 
wrongs," regardless of all former distinc- 
tions between either legal or equitable rights 
or remedies. 

This is an action by petition to the court, 
and a summons thereon for the defendant 
or person concerned in the defense in every 
case, whether the proceedings be in per- 
sonam or in rem, or both a person and thing 
are the reus. There are two forms of pro- 
ceeding, one called an "ordinary" the other 
the "equitable." In one the petition is 
headed "Petition" merely; in the other, "Pe- 
tition in Equity." But the plaintiff has his 
election which of the two he will adopt, ex- 
cept when his case has been before exclu- 
sively cognizable in equity or was of com- 
mon-law jurisdiction, and the defendant ap- 
pears and interposes his objection to the 
mode adopted; and on this objection a sin- 
gular preference is given to the "equity 
docket If the proceeding had been errone- 
ously commenced in the ordinary or com- 
mon-law mode, the defendant has a right 
on his mere motion to have it transferred to- 
the equity docket but if, on the contrary, 
the plaintiff had erroneously elected the- 
equitable mode of proceeding, the defendant 
cannot have the mode of procedure chan- 
ged, but must submit unless he present in 
his answer, on oath, a defense on which he 
is entitled to a trial by jury. So that in 
every case one party or the other may elect 
the equitable mode of procedure unless the 
defendant shows that he has a right to trial 
of an issue by a jury, and insists on such 
right And where the action has been com- 
menced by ordinary proceeding, and remains 
on that docket, the plaintiff may have every' 
issue, which before the adoption of the Code 
was exclusively cognizable in chancery,, 
tried in the mode prescribed in eases of 
equitable proceedings. And where in such 
ease all the issues are such as had been 
theretofore cognizable In chancery, though 
none of them were exclusively so, the de- 
fendant may have them tried in this mode. 

It is manifest that it-was the plan to give 
to the equitable mode of proceeding the 
preference where ever it was possible. The 
constitution had reserved the right of trial 
by jury, and a method had to be provided 
for such trials; but in prescribing this meth- 
od the equitable mode of proceeding is de- 
parted from so far only as was absolutely 
necessary to accomplish this object and* 
that the provisions of the law for this pur- 
pose might not have a more extended effect, 
it is declared that where the issues of fact 
theretofore cognizable in equity occurred in 
a cause commenced by ordinary proceeding, 
such issues might be tried in the mode of 
equitable proceeding on the mere motion 
of the plaintiff or defendant, without having 
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the cause transferred to the equitable dock- 
et, or changing the form or mode of pro- 
ceeding in any other respect. And this 
seemed to produce something like a common- 
law suit tried by the court of equity; but 
the fact is, this change of the mode of the 
trial, divested the ease of its only common- 
law characteristic, and made it a purely 
equitable cause. It thus appears that the 
trial by the court is not peculiar to the equi- 
table mode of proceeding, and therefore it 
cannot distinguish such mode of proceeding 
into a class of actions. It is elsewhere pro- 
vided that the court may whenever it thinks 
proper— as theretofore practiced— order an is- 
sue in an equitable cause to be tried by a 
jury. So that the trial by jury is neither 
universal nor simply peculiar to the action 
by ordinary proceeding; therefore it does 
not necessarily even contribute to constitute 
a. class, and other material differences must 
be found before such a class can be formed. 
The fact is that this action of the Code, on 
whatever form of proceeding commenced, or 
conducted, or the trial is had, is essentially 
3. suit in equity founded on the prinicples 
of the modern civil law. It is thus distin- 
guished—by the number, complication, and 
shifting of the parties which is allowed— by 
the fact that the allegations of the several 
parties are all cast broad before the court, 
whereupon the proofs are immediately tak- 
en, after which the facts in dispute are con- 
tained by retrospection, and the proofs ap- 
plied to the questions thus found— by the 
machinery employed— by its interlocutory 
orders, conservative acts, and process— by 
its trials by the court and its mode of trial- 
by jury; and, finally, by its mode of relief, 
specific or remuneratory, remedial or pro- 
tective, adapted to every ease and every 
party. The parties to the action, plaintiffs 
and defendants, primary and secondary, or 
the rules in respect to them, are those of the 
court of equity, or civil law forum; and 
different— even in respect to the principal 
and indispensable parties— from- the rules 
which govern absolutely the parties to the 
common-law action. 

The plaintiff may be one who has either a 
legal or equitable right; and such plaintiff 
may have for the reus all the persons and 
things he may choose to have convened and 
arrested to answer his action, without the 
hazard of his cause l>y a misjoinder of par- 
ties. The defendants may be not only the 
thing demanded by' the action and all the 
persons and things directly bound for the 
plaintiff's demand, but all the persons and 
property, in possession and in action, he ex- 
pects to subject to the judgment he hopes to 
recover; and these defendants are all con- 
vened or brought before the court or into' 
its custody, and consequently made subject 
to its action by the personal service of the 
summons, or an order entered on the record, 
warning the persons to appear and defend 
their rights, or by an attachment of the 



property itself by an officer of the court, or 
its delivery to such officer according to an 
order made in the cause. The process— ac- 
tual or constructive and common to all cases, 
or principal and conservative and therefore 
only employed when necessary in conse- 
quence of the circumstances of a particular 
case— is exactly the same whether the mode 
of proceeding be equitable or ordinary. 
There is a* diversity in the terms in which 
the defendant is required to appear and an-, 
swer after the service of the process, but 
that is here unimportant The persons thus 
made defendants on appearing to the ac- 
tion, thereupon defend themselves or the 
property in their possession or which they 
have an interest in defending, in the same 
mode on whatever docket the cause may 
stand. "We have seen that all actions are 
commenced by the petition of the plaintiff. 
Every action whilst single is defended by 
either demurrer or the answer of the de- 
fendant. The plaintiff makes no express 
replication to the defendant's answer. He 
is understood to "deny its affirmative allega- 
tions, and thus is made the issue. Plaintiff 
may demur to defendant's answer, which 
corresponds to setting down a cause in 
equity on bill and answer. But the defend- 
ant may turn on the plaintiff with his de- 
mand in reconvention or set-off, and when- 
ever necessary eall in other persons; and, 
making them defendants to such demands, 
have them brought before the court in the 
same mode the original defendants had been 
convened. In such cases the answer of the 
defendant, where no new party is intro- 
duced, and his petition when a third person 
is made a defendant, are in the nature of a 
eross-bill in equity. The cause is then dou- 
ble, and the plaintiff in the original ac- 
tion and the parties thus made defendants 
make their defense to this incidental action 
in the same mode a principal action is de- 
fended. What the plaintiff files is called 
his reply, but it is no other than an answer 
to the eross-bill. Thus are the issues made 
in every cause, however complicated it may 
become. The only altercations between any 
of the parties in respect to the facts is by 
petition and answer. Either may be amend- 
ed. 

Third persons still outstanding, whose 
rights are involved in the controversy, or 
whose possession of property is affected by 
any act of an officer under color of an or- 
der or process of the court, may intervene, 
assert their right, and submit it for discus- 
sion and decision; or oppose the actions 
had or threatened against their possession. 
The constituents of either class of such par- 
ties may be changed whenever found neces- 
sary, either from an error in the commence- 
ment of the proceedings or a casualty in 
the progress of the cause. Defendants may 
be added, struck out, and dismissed, and 
new persons or things substituted and add- 
ed. An original plaintiff — even a sole plain- 
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tiff— may retire and a new actor be intro- 
duced in his stead; and yet the cause may 
he all conducted on what is called the ordi- 
nary mode of proceeding in opposition to 
the equitable. And in whatever mode the 
.suit may have been commenced, on what- 
ever docket it may stand, every order, pro- 
cess, and judgment, found in all the formu- 
las of either the courts of equity or law, or 
their equivalents, may be entered and 
^awarded either by the court, the clerk or a 
'judge in each and every stage of the pro- 
ceeding, from its institution to the final 
-trial. 

By these means every provisional rem- 
edy is afforded. The property in litigation 
or sought to be subjected to a demand is 
secured from waste or damage, and from 
being aliened or eloined, and may when nec- 
essary be sold and its proceeds held subject 
to the disposition of the court The mode 
of proof is not material before us; but it 
is substantially the same in either mode of 
proceeding. Every party has the right to 
examine his adversary either on interroga- 
tories or on the trial in open court, touch- 
ing the like facts, and the only diversity be- 
tween the modes of obtaining testimony is 
that in the ordinary the witness must be 
produced and testify before the jury when 
within the county or an adjacent county, 
.and able to attend. Either the jury or the 
court may have a view of the premises, or 
the object in litigation referred to in the 
proofs, subjected to its inspection. The 
same machinery is employed by the court 
indiscriminately—the auditor, the master, 
the expert, the depositary, the receiver, or 
commissioner, as may be demanded by the 
circumstances of the litigation. 

The several branches of the cause may be 
decided at different periods, either provi- 
sionally or finally. And in the final dispo- 
sitions of the cause every form of judg- 
ment, decree, injunction, interdict, manda- 
mus, or prohibition found in either the com- 
mon-law court or civil-law forum may be 
adopted; or new forms hitherto unknown, 
may be devised, and all carried into execu- 
tion by whatever order of process the ex- 
igency of the case may demand. These 
general dispositions of the Code will be 
sufficient. 

It is manifest this action, announced at the 
opening of the work, is a suit in equity. It 
has all the distinctive characteristics of this 
class of proceedings in court. There is assign-, 
-ed in to all the remedies, provisional and final, 
afforded by the common-law actions, and every 
species of procedure known to courts of eq- 
uity, and therefore it is in some sense mixed 
or compound; but it may be more properly 
said that the action at law has been merged 
and lost in the comprehensive equity action. 
The circumstance that the right of trial by 
jury, when demandable at common law, is 
preserved and a mode of proceeding prescrib- 
•ed for this purpose, does not make it neces- 



sary to qualify this conclusion. This amounts 
to only the introduction of the jury into the 
machinery of the court of equity in certain 
classes of cases, and mating its employment 
necessary when demanded by a party, whereas 
it was before discretionary with the chan- 
cellor. "We have seen that nothing more was 
done. 

But to proceed and apply what we have col- 
lected to our question. It is found that the 
idea of two courts (or a court with two sides 
to it), one with cognizance of one class of 
rights and wrongs, and with power to afford 
one species of remedy, and the other with 
jurisdiction of another sort of rights and 
wrongs, and with power to afford other reme- 
dies, is totally abolished. It follows that it 
is impossible that there can remain any such 
thing as an ancillary equity jurisdiction of one 
court, to be exercised to secure or promote the 
object of an action in another tribunal. Not 
only is there no occasion left for such jurisdic- 
tion, but it will be found that it is directed 
that every provisional remedy which a chan- 
cellor could afford in the exercise of his ancil- 
lary jurisdiction shall be allowed in not only 
the same court but in the very action whose 
object the proceeding is intended to conserve 
<md promote, whether this action is conducted 
in the mode of an equitable or ordinary pro- 
ceeding. 

There are six several classes of provisional 
remedies prescribed in the Code,— arrest of the 
defendant, claim and delivery of personal prop- 
erty, attachment of property, injunction, ap- 
pointment of receiver, and deposit of property. 
These it is supposed extend to all the cases 
provided for by the conservative acts of the 
civil law, accomplish all the objects of the 
coercive process in an action at common law, 
and include every provisional remedy afforded 
by a court of equity in the exercise of either 
its ancillary, or principal jurisdiction; and all 
these remedies are incidental to every action 
in which an occasion for them can occur; all 
may be had at the institution of a suit, or at 
any time before judgment, and therefore con- 
stitute a part of the proceedings in €b.e action. 
We shall however have occasion to mention 
again the attachment only. It is allowed in 
several different cases and on a number of 
grounds; but we need mention only one— it 
will be sufficient to say of the others that they 
are all issued out of the court in which the 
action is being or has been brought, to which 
they are provisional. 

The provisions in respect to this ease are to 
this effect: "Sec. 221, The plaintiff in a civil 
action may at or after the commencement 
thereof have an attachment against the prop- 
erty of the defendant in the cases and on the 
grounds hereafter stated. (1) In the case of 
an action for the recovery of money." "Sec. 
222. An order of attachment shall be made by 
the clerk of the court in which the action is 
brought." Whenever in the ease just men- 
tioned there is filed in his office an affidavit of 
the plaintiff showing the "nature of his claim, 
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that it is just, and the amount the affiant be- 
lieves the plaintiff ought to recover"; that the 
defendant "has sold, conveyed or otherwise 
disposed of his property, or suffered or per- 
mitted it to be sold with the fraudulent intent 
to cheat, hinder, or delay his creditors." This 
attachment is against the defendant's prop- 
erty generally, and is executed against every 
species thereof not exempt from execution, 
corporeal or incorporeal. It is executed on a 
debt or demand by delivering to the debtor a 
notice thereof, and summoning him as gar- 
nishee to the action. 

8. Code applied to defendant's case: Now 
it is manifest that the case of the plaintiffs 
in this attachment was simply the case which 
has been started out of the Code, and that 
their remedy against both the property of 
John Manier, the elder, and the debt owing to 
him by the other defendants was an attach- 
ment in the action by ordinary proceeding de- 
pending in the Fayette circuit court There 
was no occasion whatever for an injunction 
forbidding the payment of the debt to Manier 
by the garnishees. Notice of the attachment 
to the debtors and citation of them to appear 
and answer in the action is an effectual sei- 
zure of the debt. The question then is, we 
have seen, had the Clarke circuit court juris- 
diction to entertain this petition in equity- 
constituted of nothing but the materials for a 
mere provisional remedy incidental to the ac- 
tion by ordinary proceeding in the Fayette 
circuit court— and to thereupon award this 
process returnable before itself, and thereby 
constitute a second suit. 

9. Question of jurisdiction retorted back: 
But that court did take cognizance of the cause 
and awarded the attachment— and the ques- 
tion occurs, was there not included in that act 
a decision that the court had jurisdiction?— 
which must be reviewed before the main ques- 
tion can be reached. If there was, then the 
question is, has this court the power to re- 
verse that decision; and the question of juris- 
diction is retorted back. This seems to be 
the case and it is proper that the preliminary 
question be first decided. 

10. Province of courts: Every superior 
court of general jurisdiction has prima facie 
power to act upon all the persons and things 
within the territorial limits, and subject to 
the legislative power, of the government of 
which it is the organ. There is generally a 
local sphere of action prescribed for each 
tribunal; and the objects or subjects of the 
jurisdiction of each class of courts are desig- 
nated in some mode by their organic law, 
and the jurisprudence they administer. But 
the question here occurs, how is this law to 
be applied to each case presented to the tri- 
bunals for judicial action and the jurisdic- 
tion of the court determined? There can be 
but one answer. The law must be applied 
and the question decided in the court where 
the judicial action is first invoked; and pro- 
visionally decided, even at the threshold of 
the court of the first instance. The ques- 



tion of the jurisdiction of the particular court 
occurs on the. application for the original or 
first process in every action; whether such 
application is to the court or its clerk and is 
decided on by the clerk or the judge. It is 
afterwards necessarily decided preliminary 
to every order, sentence, and mandate of the- 
court; a judgment upon it is implied in 
every such act, and every order and process 
exhibits on its face a decision of the courts 
that it is made and awarded by competent 
authority. It is not material whether th& 
process is issued by the clerk on the direct 
and immediate order of the court or not: it 
is always as if by the court. In every case 
of the award of the process or the entry of 
an order which has such effect, it is either- 
all right, in some respects wrong, or all 
wrong. It is only with the middle class we- 
are concerned. If any writ or process is 
sued forth or prosecuted in any court of the- 
United States or a particular state, whereby 
the person of an ambassador or other public- 
minister of a foreign state received by the- 
president of the United States may be ar- 
rested or imprisoned, such writ or process is- 
null to all intents and constructions. This 
nullity of the writ is the consequence of the- 
fact that no court had jurisdiction to award 
such process against a foreign minister in* 
any case whatever which it is possible to- 
present. In such and the like cases where 
the court has no jurisdiction to consider- 
whether a sufficient case has been made out 
for its action or not, its whole action is all 
wrong and null for every purpose. But the 
order or process may be what the court had 
no jurisdiction to make, and send out for 
execution— on the facts or ease before it— 
but which it had jurisdiction to make or 
.award on a case which might have been 
presented for its aetion: in such eases the 
act of the court is not a nullity, nor its pro- 
cess void. 

A capias in the common form issued on an- 
indietment which charged no offense within 
the jurisdiction of the court, nor punished 
by any law, and which, if you choose, had 
never been found by the grand jury. "A 
true bill," will justify a sheriff or marshal', 
in the arrest of the defendant. A writ of 
fieri facias issued in a cause wherein the- 
plaintiff had shown neither the jurisdiction, 
of the tribunal nor a cause of action in any 
court, to which the defendant had either ap- 
peared or been cited, and in which there- 
had been in fact no form of judgment ren- 
dered, will justify the marshal or sheriff in. 
not only seizing the goods of the defendant,, 
but enable him to pass a good title to an. 
innocent purchase?: and the reason in both, 
these and all the like cases is, that the of- 
ficer has no jurisdiction to review the de- 
cision of the court, made either by itself or 
its clerk, upon the case on which it acted in- 
making the order and issuing the process; 
and therefore need not know what was such 
case; and all strangers must be allowed to> 
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trust to the validity of such process. Every 
such process must be allowed its full opera- 
tion until quashed, reversed, or otherwise 
superseded by a tribunal competent to re- 
view and correct the errors of the court 
whence it issued, and even after such rever- 
sal, and the writ has been quashed, what has 
been performed according to its command 
remains justified and in general valid and 
effectual. This tribunal is the court itself, 
under certain limitations, which , made the 
order, or° whose clerk issued the process 
without an express order in the particular 
case; or it is an appellate court with pow- 
er to review the decisions of such court, not 
only for its errors in assuming jurisdiction 
in cases of which it had not cognizance, but 
for its errors committed in cases of which 
It had unquestionable jurisdiction. 

No other tribunal, whether of the same or 
another government, can with any propriety 
review such decisions or hold for nought 
such an order or such a writ. It is said a 
court can act only on the persons and things 
before it, and that its judgments against the 
absent reus are null and ineffectual. The 
ancients supposed It was necessary for the 
parties to be in fact before the tribunal and in 
the physical power of its officers; and it is 
still supposed with us that all the parties 
to be acted on, whether persons or things, 
must be in some wise before the court. 
Hence, when this does not appear nor can 
be made out by any construction, the judg- 
ment may be Ineffectual. But this nullity of 
the action of the tribunal results from an en- 
tirely different principle from that involved 
in this case: in the case supposed it is as- 
sumed there was no reus in the power of the 
court in any mode, and thence inferred that 
the court, having nothing within its power, 
had not acted, and therefore there was no 
judgment. Whereas, the present question is 
not upon the effect of a judgment against 
property: which might raise the question 
whether it had been effected in a mode or 
was in a position which subjected it to the 
jurisdiction of the court The question is 
upon an order of the court for an attachment 
of the property of a defendant in a personal 
action, in order to have it brought into the 
custody of the court, and there, after due 
proceedings, subjected to what might be ad- 
judged against the defendant; and the juris- 
diction of the court to award such process 
In a proper case is unquestionable: there- 
fore it can be objected against the attach- 
ment, only that the court had not jurisdiction 
of the cause, and therefore had not compe- 
tent power to award the process. But, it was 
adjudged by that court that it had jurisdic- 
tion of the cause. It had jurisdiction to 
make that decision, and this court has no 
jurisdiction to reverse that decision, and con- 
sequently must respect and give full effect 
to the process thereby awarded. 

11. Aggression of courts and its conse- 
quence: It is supposed that this conclusion 



is sufficiently apparent on the direct argu- 
ment, and that it is hardly worth while to 
state any other form of argument to confirm 
It; but a very few words will show that its 
contradictory would not only defeat the uni- 
formity in the administration of justice to 
the extent of its operation, but would, if car- 
ried out, lead to consequences altogether in- 
tolerable. If this court can discuss and 
thereupon hold for nought, such an order 
and process of a state court, it might deter- 
mine that the aet of its officer in its execu- 
tion had been a mere trespass, not only 
whilst the propriety of the process had re- 
mained unquestioned, or, when it might be 
afterwards adjudged in the state tribunal 
that it was not merely void, but only void- 
able, and was therefore a full justification 
of the" officer, and that all he performed un- 
der it was valid and effectual, but even 
when it might be subsequently held by the 
state courts that the process was in all re- 
spects valid and regular. 

This is however but a small portion of 
the evils which might result from the oper- 
ation of such a principle. If it be necessary 
to show that the state court had jurisdiction 
of the case on which it awarded its process, 
pronounced its judgment, and directed its 
execution, actions might be maintained in 
this, court by every alien and eitizen of other 
states against the officers of the state on 
every case of an execution upon them or 
their property of a state process whether 
original, mesne, final, collateral, or inci- 
dental, where this court might be of opinion 
that the proceeding had been had on a 
case of which such court had not jurisdic- 
tion. This might be done notwithstanding 
the acts of such state magistrate were ir- 
reversible in any superior tribunal. This 
court might have before it actions by the 
convicts of the state prisons, common jails, 
and work houses, against their keepers, 
even by a person committed for a contempt 
of the court, and be called upon to examine 
the record of the judgment pronounced 
against them at the bar of the state tri- 
bunal, and thereupon to decide whether, on 
the case thus shown, such court was author- 
ized by law to pronounce sentence. And if 
the courts of the United States considered 
such questions, the state courts might on 
the same principle^ have brought before 
them any person in the custody of the mar- 
shal-arrested on a capias or warrant from 
a court or commissioner of the United 
States, on a charge of an offense against 
the United States, and if in its opinion the 
indictment or case otherwise shown on 
which the process issued was not sufficient, 
he might be discharged and set at large. 
And on the same principle a state court 
might have brought to its bar the criminal 
in a state prison suffering the penalty of 
his public offense, adjudged against him by 
a court of the United States on a full trial 
at its bar, and if in its opinion an error had 
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been committed in the construction of the 
constitution or an act of congress, the crim- 
inal might be set at large to defy the gov- 
ernment and its tribunals. In the end, even 
persons committed for open contempt, re- 
sistance, and obstruction of the orders and 
process of the courts of the United States 
might be discharged from its custody, and 
thus maintained in their rebellion against 
all government and order. It cannot but be 
perceived that such cases would raise the 
question whether any color of office would 
exempt persons thus obstructing the process 
and defeating the judgments of the courts 
of the United States from the penalties de- 
nounced by the acts of congress against 
such offenders. But the subject will not be 
pursued. It had been supposed that the 
principle we have laid down was • every- 
where practically recognized: it is acted up- 
on a thousand times every day, and it is im- 
possible that its converse can ever obtain 
whilst men have common sense and judges 
are lawyers. 

12. Term "defendant's property" in at- 
tachments: The only question then is, did 
the attachment command the sheriff to take 
these slaves? It did not do so by a term 
which designated them directly, and there- 
fore the proposition, that it was done at all, 
can be established only by argument. 4 The 
property only of John Manier, the elder, 
was what the sheriff was commanded to 
attach. If these slaves were the property 
of this Manier, then the sheriff was com- 
manded to seize them — otherwise, not. The 
question then is, can this hypothesis be 
maintained? It is not averred in the plea, 
and nothing is found in the record which 
will supply the omission and warrant the 
assumption of the fact. It had been af- 
firmed in the petition on which the attach- 
ment was obtained, in effect that the slaves 
had been the property of John Manier, the 
elder, and though it was averred that he 
had transferred them to the young Manier, 
yet it was charged that the sale was fraudu- 
lent against them, the creditors of the ven- 
dor; and, this record was not only referred 
to in the plea, but it was agreed by the coun- 
sel that this question, on the plaintiff's de- 
murrer, should be considered exactly as if 
the record had been fully transcribed in the 
plea. The averments in the pleadings in a 
record which is set out in a plea are not 
averments in such plea. But in order that 
all the objects of the counsel in their lib- 
eral agreements may be fully attained, it 
will be supposed that this matter was all 
set forth in the plea in exactly the words it 
is alleged in the petition. The question 
then is, were the slaves, in this predicament, 
the property of John Manier the elder, in 
the sense of these words in the attachment? 
It is plain that if they, having been his prop- 
erty, were sold and transferred with the 
fraudulent intent to cheat, hinder, and de- 
lay his creditors, they did in some sense re- 



main his property. That the property thus 
situated is the property of the fraudulent 
vendor in the sense of the terms of the writ 
of fieri facias against the estate, is unques- 
tionable. 

In such ease the judgment creditor is al- 
lowed fictitiously to allege that no sale of 
such property has been made— in other 
words, that the sale was void and on this 
hypothesis a sale of it under execution will 
pass the title: the sheriff is therefore bound 
to seize and sell it as the property of the de- 
fendant. But such is not the rule in the 
case of this sort of attachment. It is a 
process before judgment, and such was 
never the effect of such process, whatever 
was its particular purpose— and the reason 
is that the term creditor in the rule of the 
common law and in the statutes which de- 
clare void donations, sales, and other trans- 
fers of property to the prejudice of cred- 
itors, signifies judgment creditors. 

The sheriff was not authorized to seize such 
property on the ordinary mesne -process of at- 
tachment prescribed by the common law. It 
was for the purpose of compelling the appear- 
ance of a defendant in order that the plaintiff 
might obtain a judgment; and the same was 
the rule in the execution of the mesne process 
of attachment prescribed by the former stat- 
ute law of Kentucky. It was provided by 
this law, an act of 1797, that when the sheriff 
returned the writ to answer any civil action 
that the defendant was 1 "not found," the plain- 
tiff might have an alias, or, at his election, sue 
out an attachment against his estate, and if 
the sheriff returned that he had attached any 
goods of the defendant, the plaintiff should be 
entitled to judgment. Here the object was 
not exactly to compel the appearance of the 
defendant, but to warn him to appear and de- 
fend the action. It had been before conclud- 
ed that an appearance of the defendant was 
not indispensable, and the execution of the at- 
tachment of his property having been substi- 
tuted for the personal service of the citation, 
it entitled the plaintiff to judgment and in per- 
sonam. Now, it was the settled rule in such 
cases that the return of the marshal must be 
positive that the goods attached were the prop- 
erty of the defendant. It never was imagin- 
ed that under this law the sheriff could assume 
that the goods the defendaint had transferred 
by donation or otherwise to the prejudice of 
his creditors, was still his property and that he 
could by its seizure entitle the plaintiff to such 
a judgment against an absent defendant. 

There was in this case, it is true, a peculiar 
reason for confining the sheriff to the seizure 
of the property owned and claimed by the 
defendant It is the disturbance of such prop- 
erty only the defendant is presumed to notice. 
But this reason was only accidental. The es- 
sential foundation of the rule in every species 
of this class of process is that no one but the 
judgment creditor has any right to question the 
validity of such transfers of property, and 
therefore no party in directing, nor any offi- 
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cer In the execution, of process prior to judg- 
ment, can assume that such sales and transfers 
are null and void. The attachment in this 
case is not in all respects the same with the 
two we have mentioned, but it is a process be- 
fore judgment It is a provisional remedy 
allowed to secure. effects to satisfy a judgment 
expected to be thereafter recovered, arid, is 
therefore within the principle stated: There 
is a judgment for $25, recovered for costs for 
the continuance of the action for the debt in 
the Fayette circuit court, mentioned in the pe- 
tition; buf there had been no execution issued 
thereon and returned "No property found," as 
required by the Code to entitle the creditor to 
maintain such suit, and have such process, 
in another court; and it is not supposed the 
sum was sufficient to give such court juris- 
diction: therefore it is not supposed this 
matter was any portion of the grounds on 
which the attachment was ordered; nor 
that it having been inserted in the petition, 
had any influence on the effect of the pro- 
cess. 

13. "Defendant's property," In the Code: 
But this particular writ and proceeding was 
allowed and directed by a new law, and we 
must ascertain whether in its provisions 
there has been any alteration made in the 
general rules which have determined the 
effect of such process. It is allowed in 
every civil action, whether in equity or at 
common- law, in eight several cases, and 
may be had either at the commencement of 
the suit or at any time before judgment. 
It is not intended as a substitute for person- 
al or constructive notice. We have seen 
that the law required the defendant to be 
summoned personally, or constructively 
warned to appear exactly as if no such pro- 
cess had issued. But its object is for the 
satisfaction of a judgment when obtained 
and to this end it directs the sheriff to attach 
an amount of the property of the defendant, 
or sufficient for this purpose, and authorizes 
the seizure in one mode or another of every 
species of effects movable or immovable, 
corporeal or incorporeal, in possession, ex- 
pectancy, or in action, not exempt by law 
from execution. It will not be necessary to 
state the several directions for the execution 
of the process, or the proceedings upon it, 
because none of them has the slightest ap- 
pearance of a departure from the principles 
mentioned except one. It declares that "an 
order of attachment binds the defendant's 
property in the county, which might be seiz- 
ed under an execution against him, from 
the time of the delivery of the order to 
the sheriff; and the lien of the plaintiff is 
completed upon any property or demand of 
the defendant by executing the order upon 
it in the manner directed in this article." 
Section 223. And it might be at first sup- 
posed that the object here was first to de- 
clare in what category or predicament of 
the property, -in what mode of its relative 
ownership, in respect to the parties, it was 



subject to this process of attachment and 
to establish for the rule, that wherever it 
was in a condition of relative ownership 
which rendered it subject to seizure under 
a fieri facias on a judgment against a de- 
fendant, it was subject to the attachment 
against his property. But a very brief ex- 
amination of the words and the context 
of the law will show that the purpose was 
altogether different It had been just be- 
fore declared that where there were sev- 
eral attachments against the same person 
they should be levied according to the or- 
der in which they had come to the hands 
of the sheriff and thereupon directions had 
been given how the seizure should be made- 
of every species of property, effects, and de- 
mands. It was then intended— it appears — 
to recognize the established principle that 
every attachment had its effect upon the- 
property attached from the date it was seiz- 
ed, and to make this the general rule. But 
it was designed that one class of property, 
consisting of goods and lands wherein the- 
defendant had certain legal estate, and oth- 
er such property within the county, should 
be affected and bound from the time the 
sheriff received the process which command- 
ed him to make the seizure— wherefore, in 
order to define this class of property with- 
out a tedious enumeration of the articles or 
other such inconvenient mode, it was de- 
clared that the attachment should bind such 
property of the defendant as might be seiz- 
ed and sold under execution from the day 
the sheriff received the process. In other 
words that the seizure, whenever made, 
should relate back to that day as in case 
of the execution. The object, it is manifest, 
was not to define the property nor the 
predicament of "the property which was sub- 
ject to be seized under the attachment, but 
merely to define the property which when 
attached was to, be bound from the day 
when the sheriff first received the writ: and 
might have made the seizure. There is in 
fact no ambiguity in the enactment. But 
if it were subject to two constructions, it i& 
an axiom that an ancient and well-estab- 
lished rule is not abrogated by adopting a 
dpubtful construction of a new enactment 
which Is not necessary to accomplish the- 
manifest object of the law; and here there 
is no such necessity. 

This' Code of Practice provides a mode most 
facile in which the creditor in such cases may 
recover his debt and have his money levied 
with the greatest celerity, without at all de- 
parting from the rule in question. In his "or- 
dinary" or common-law action against his 
debtor he is allowed, when necessary, to make 
defendants all the fraudulent vendees of his 
debtor's property, together with the debtors 
of his debtor; and thereupon have his injunc- 
tion, attachment or provisional seizure; and 
having thus had his debts secured by bonds 
for the forthcoming of the property or the de- 
livery of it to a receiver of the court, he may 
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proceed In the same time to prepare for the 
trial of his principal and all the incidental ac- 
tions, bring them all on for trial at once, there- 
upon have both a judgment for his debt and 
an order for it to be levied or paid out of the 
attached objects. It might even happen that 
the court having in the meantime had the at- 
tached property sold by the receiver and its 
proceeds brought into court, the creditor would 
receive his money the same hour the judgment 
■was recorded. Now there is certainly noth- 
ing in these provisions which favors the sup- 
position that it was intended to alter the com- 
mon law which had determined the effect of 
such an attachment or to afford an apology 
for an officer's seizing property not within the 
terms of the writ The plaintiff has a right, 
on a proper case, to have an order for process 
against the property of any defendants, for 
the conservation of the specific or determinate 
objects of property he seeks to subject to his 
demand. 

These plaintiffs might have had an order en- 
joining John Manier, Jr., from selling or re- 
moving these slaves, with the requirement of 
a bond for the observance of the injunction, 
and an order that if such bond should not be 
given that the slaves should be seized and con- 
signed to a receiver of the court But they 
took an order for an attachment of the proper- 
ty of their debtor only, and which gave the 
sheriff no authority to seize the slaves sought 
to be subjected unless they were his property. 
But it was alleged— and it is now supposed 
and averred in this plea— that these slaves 
were his property, except that they had been 
sold and transferred, with intent to delay and 
defraud his creditors, to John Manier, the 
younger. But on this fact they were— as be- 
tween the two parties— exactly as much the 
property of the younger Manier as if they had 
been born his property. No one had a right 
to question the validity of such sale but a 
judgment creditor. And there was no judg- 
ment It follows that the seizure of them by 
the sheriff was not commanded by the attach- 
ment and therefore did not carry the property 
into the custody of the court. 

14. Rights affected by an action: But was 
the property otherwise so situated as to be ex- 
empt from the jurisdiction of this court? The 
suit in the state court was among other things 
to set aside a sale of the property by one de* 
fendant to the other, and to subject it to the 
-demand of the plaintiff against the vendor. 
But the plaintiff in the action here was no 
party to that suit and therefore cannot be af- 
fected by its pendency, nor by any judgment 
that may be rendered in it, unless he derived 
his title to the property from one of the par- 
ties subsequent to the institution of that suit; 
and no such deduction of title is alleged. The 
plaintiff stands here affirming that he was 
himself the owner of the property, and com- 
plaining that it was wrongfully taken from 
him without the authority of any process of 
that action, demands his remedy. Has the 
court jurisdiction? or must it refer him to the 



court where these other persons are In con- 
troversy about their rights in or upon the prop- 
erty between themselves on grounds which it 
does not appear in any wise involve either 
him or his title? The statement of the ques- 
tion ought to be sufficient to suggest the an- 
swer. 

15. ' Intervention and opposition, elective: 
The plaintiff had, no doubt, the right to go 
into the Clarke circuit court and there on his 
"Third Person's Opposition" to the seizure and 
detention of his property under color of its 
process ask its surrender; or by intervention 
in the controversy there pending in respect to 
it, have its title established against the parties 
to that action. But had he not his election to 
bring his action elsewhere? The owner is 
not necessitated to intervene in an action be- 
tween other persons concerning his property, 
but may institute his own action elsewhere 
against any of the parties who had taken or 
detained it from him, and on recovering a 
judgment have it specifically executed immedi- 
ately, unless the property be in the custody of 
the other court— and in such case he may rest 
on his judgment until the determination of 
such suit: when if a defendant to his judg- 
ment shall have prevailed and obtained, or 
been restored to the possession, he may have 
the specific execution. This of course he 
might not be able to do if a parry against 
whom he had not obtained such judgment pre- 
vailed; and in such case it might be neces- 
sary for the owner to commence a new ac- 
tion—hence the convenience of the interven- 
tion. 

But here the defendant was no party to any 
such suit nor was the property in the custody 
of any court. This is the whole case: The 
plaintiff's slaves were sold by one man to 
another; a third party, alleging this sale was 
fraudulent as to him, brought his action 
against the vendor and vendee, did not obtain 
an attachment against the slaves but against 
the property of the vendor: under this pro- 
cess the slaves were seized and detained by 
the sheriff. "Was his only remedy by appear- 
ing in a court which had no custody of his 
property, and there opposing the wrongful ac- 
tions of its officers, or intervening in a cause 
where his rights were not in litigation? He 
had his election, and this court has jurisdic- 
tion. The demurrer is sustained. The de- 
fendant may answer over. 



HATSON (BLOOMER v.). See Case No. 18,- 
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MERCHANT SERVICE — CHARGE TO 
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MERCHANT SERVICE. See Case No. 
18,249. 

MILLIGAN (BLOOMER v.). See Case No. 
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Case No. 18,310. 

NATIONAL BANK OP COMMERCE v. 
NATIONAL BANK OF MISSOURI. 

[The Public (N. Y.) Oct 10, 1878, p. 229.] 

Circuit Court, D. Missouri. Oct., 1878. 

National Banks — Power to Borrow Mon ey — 
Loans to Directors. 

[A national bank may borrow money for 
the purpose of lending the same again to others 
with a view to making a profit. It may lend 
money, in good faith, without any fraudulent 
intent, to its directors as well as to others, 
provided the amount so loaned does not ex- 
ceed the limitation of one-tenth of the capital 
stock actually paid in. Therefore one national 
bank, which loans money to another, knowing 
that the latter intends to loan the same to its 
directors, may recover the same from the bor- 
rowing bank, if it had no knowledge of any 
fraudulent intent in making the loans to the 
directors, even though the directors failed to 
repay the same.] 

[Cited in brief in Seligman v. Charlottesville 
Nat. Bank, Case No. 12,642.] » 

This was an action at law by the National 
Bank of Commerce, of New York, against the 
National Bank of Missouri, of St Louis, which 
suspended in June, 1877, to recover §400,000 
and accrued interest, the remainder of a loan 
of $1,000,000. made by the plaintiff to the de- 
fendant In 1866 James B. Eads, James H. 
Britton, John J. Roe, Charles K. Dickson, 
Amos Cotting, Barton Bates, and John A. 
Ubsdell, the directors of the National Bank of 
Missouri, borrowed §1,000,000 of the circulat- 
ing notes of the National Bank of Commerce. 
The claim for the unpaid balance was present- 
ed to the receiver of the defunct bank, and he 
declined to allow it, on the ground that the 
bank had not borrowed the money, but that it 
was borrowed by the above-named directors, 
and used by them for their individual benefit, 
and that the bank did not enjoy the advantage 
of the loan. An attempt was also made to 
show that the defendant had no right to bor- 
row money to loan again, and that a loan of 
this character was illegal, and known to the 
plaintiff to be illegal when made. It was 
shown, in effect, that when the negotiations 
with the Bank of Commerce were opened, Mr. 
Eads and the other gentlemen named were not 
directors of the State Bank, but by. large pur- 
chases of the stock became possessors of a ma- 
jority and elected themselves directors Octo- 
ber 31, 1866, and that the loan was completed 
in the name of the bank by contract dated De- 
cember 26, 1866, by the newly-elected direct- 
ors. Testimony was given to show that the 
loan was made only for the use of the direct- 
ors, because the bank itself had at the ¥ time 
§1,000,000 in cash and $680,000 in bonds on 
deposit with the Bank of Commerce, and it 
was part of the contract that this deposit 
should remain as security until the loan was 
paid. 
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The testimony adduced in the case shows* 
that the §1,000,000 loan was made by the 
defendant a special account entered in a book 
entitled "Bank of Commerce, No. 3." The 
directors gave their cheek on the funds of the 
pool and drew out money till it was all ex- 
hausted except $3,000, which stands to-day to 
their credit on the books of* the suspended 
bank. These directors returned to the pool 
the amount that was paid back to the New 
York bank,— namely, $600,000,— but had paid 
back none of the balance of $400,000. 

DILLON, Circuit Judge (charging jury). 
Under the pleadings, the defendant's counsel 
conceded at the opening of the trial that the 
plaintiff was entitled to the sum of $400,000 
with 6 per cent interest, amounting in all to 
the sum of $445,582.10, unless the defendant 
established one or both of its special defences 
to the action, and accordingly the defendant 
assumed the burden of proof to make out such 
defences. The.defendant has accordingly pro- 
duced its evidence, and at its close the plain- 
tiff's counsel moves the court for a. direction 
to the jury that such evidence has failed to 
establish these, or either of them, and that 
notwithstanding the defendant's evidence, and 
all inferences which the jury can legitimately 
or properly draw from it the plaintiff is enti- 
tled to a verdict. 

The defences relied on are two: 

1. That the contract of December 26, 1866, 
between the defendant bank and others, and, 
which is the basis of this suit, and under 
which the $1,000,000 was lent by the plaintiff 
bank, is ultra vires the lawful power of the 
defendant bank; that is to say, that this con- 
tract was one which the defendant bank had 
no power, under its charter, to make under 
any circumstances, or, at all events, had no 
power to make except in case the situation 
and exigency of its affairs required it to bor- 
row money, and that its situation was such 
that it did not need to borrow this large sum 
of money, or any other. sum of money, and that 
knowledge of this fact is, by the evidence, 
fairly brought home to the plaintiff bank. I 
am of opinion that a national banking asso- 
ciation has, under the national banking act [13 
Stat. 90], the power to borrow money, and 
that the defendant bank, in the absence of 
fraud brought to the knowledge of plaintiff 
bank, had the power to enter into the contract 
of December 26, 1866, which is the foundation 
of this action. The legal power of the bank 
to borrow money does not depend upon any 
exigency or upon the existence of a critical 
condition of its affairs, or upon an actual ne- 
cessity for the immediate use of the sum bor- 
rowed. It may borrow money to conduct and 
carry on the business of banking, and it may 
borrow for the express purpose of lending the 
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same, either by discounting the notes, bills, 
etc., of others or on personal security, with a 
view to profit by the transaction. The loan 
of money to a national bank is not invalid be- 
cause the lender may know or have reason 
to believe that the borrowing bank intends to 
lend it, when received, to others. A national 
bank may lend its money to its directors as 
well as to other persons, provided it acts in 
good faith and does not exceed the limitation 
to any one person or director of "one-tenth part 
of the amount of the capital stock of the asso- 
ciation actually paid in." There is no claim 
that this limitation was exceeded in this ease, 
as the capital stock of the bank was $3,410,000 
actually paid in. If the law were that a 
national bank could not borrow money for the 
purpose of lending the same again to its di- 
rectors, and that if the lender knew that such 
was the purpose of the borrowing bank, the 
transaction would necessarily be invalid. I 
admit that" the evidence in the case is such as 
to justify the court to submit the question of 
the plaintiff's knowledge of such a purpose to 
the jury. But I am of opinion that where no 
fraud is intended a national bank may lend its 
money to its directors, and the fact that the 
lender knows, or has reason to believe, that 
when the money he lends is received it will 
be lent to the directors, does not, unless he 
knows, or has good reason to believe, that a 
fraudulent use or disposition of it is contem- 
plated l>y the directors when received, invali- 
date the transaction. The directors had no 
more power over the $1,000,000 obtained under 
the contract in suit than they had over the 
§1,000,000 which the defendant bank had on 
ordinary deposit with the plaintiff bank, or 
over the $3,000,000 of capital actually paid in. 
A lender cannot knowingly aid an intended 
fraud, but he is not required not to lend be- 
cause the borrowing bank may misuse their 
powers. 

2. The second defence is that the money was 
procured by the defendant's directors (who 



signed the contract in suit professedly as sure- 
ties), not for the bank, but for their own pur- 
poses, and that they fraudulently made use 
of the name of the defendant bank as princi- 
pal, intending all the time illegally to appropri- 
ate the money, when received, to their own 
use, and that the plaintiff bank had knowl- 
edge of such intended illegal appropriation of 
the money. These facts, if established, would 
constitute a defence, but after carefully consid- 
ering all of the evidence touching this matter, 
I think that while it would justify the jury in 
finding that the directors of the defendant 
bank, when the money was received, intended 
to borrow the same from the bank of which 
they were directors, and thus get the use of it, 
I can see no basis in the evidence which would 
justify the jury in finding that the plaintiff 
bank knew that the directors of the defendant 
bank, when the money was received, intended 
to make any fraudulent use or disposition of 
it If the jury should so find, 1^ shall deem it 
my duty to set aside their verdict, and hence 
there is no propriety in uselessly submitting 
this question to them. I therefore instruct 
you, gentlemen of the jury, that the defences 
relied on have failed, and that you shall re- 
turn a verdict for the plaintiff. 

The jury brought in a verdict in favor of 
plaintiff for $445,582. The case has been ap- 
pealed to the United States supreme court, the 
receiver of the National Bank of Missouri hav- 
ing been made a party defendant. 



NATIONAL BANK OF MISSOURI (NA- 
TIONAL BANK OF COMMERCE v.). 
See Case No. 18,310. 

NATIONAL BANKS-OHARGE TO GRAND 
JURY IN RELATION TO FRAUDS OF 
OFFICERS OF NATIONAL BANKS. 
See Case No. 18,246. 

NEUTRALITY LAWS — CHARGE TO 
GRAND JURY IN RELATION TO NEU- 
TRALITY LAWS. See Cases Nos. 18,- 
264-18,269. 
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OFFICERS— CHARGE TO GRAND JURY IN RELATION TO FRAUDS OF OFFICERS 

OF NATIONAL BANKS. See Case No. 18,246. 
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Case No. 18,311. 

Case of PEA PATCH ISLAND. 

[1 "Wall. Jr. Append, ix.] i 

Arbitration at Philadelphia. Jan. 15, 1848. 

Boundaries — Delaware and New Jersey. 

The territory of the state of Delaware within the 
''twelve miles circle" extends across the Delaware 
river to low water mark on the Jersey shore. 

About the year 1783-84, there appeared at 
low tide in the Delaware river, about five 
miles below New Castle, a small muddy ex- 
posure of the soil, "about the size," as was 
testified, "of a man's hat." By the force of 
alluvion and deposit the exposure became 
larger and larger, until, by degrees, it formed 
an island of about 87 acres, which in conse- 
quence of a tradition that a vessel laden with 
peas had once sunk on the spot where the 
island afterwards rose, got the name of the 
"Pea Patch Island." In 1784, the proprie- 
taries of West Jersey granted this island, de- 
scribing it as situate in Salem county, New 
Jersey, to persons whose title became after- 
wards vested in Dr. Henry Gale of that state; 
and in 1831, the same state, by an act of its 
legislature, relinquished to Dr. Gale what- 
ever interest it might have in the island. It 
had previously declared that its west bound- 
ary, at this place, came to the middle of the 
main channel of the Delaware river, a loca- 
tion which, as the main channel was then sup- 
posed to run, included the Pea Patch Island 
as within the territory of New Jersey. In 
1813, the state of Delaware, by an act of its 
legislature, conveyed the island to the United 
States, who soon after took possession of it 
and began to erect a fortress upon it. In con- 
sequence of these two grants, a controversy 
as to the right to the island began between 
Dr. Gale, claiming under the title of New 
Jersey, and the United States claiming under 
that of Delaware. In the ordinary case of a 
dispute as to title between an individual and 
the government, the matter would not have 
attracted publick notice; but this case differed 
in several respects from an ordinary case. 
In the first place, it brought in question the 
boundary between the states of New Jersey 
and Delaware; and to common apprehension 
it brought, moreover, some disparagement to 
one state or the other, both of which had ap- 
parently treated the island as within its own 
limits; and both of which, it was asserted, 
had granted it away, as its own property. 
Publick attention was moreover directed to the 
matter from the accidental position of the 
island itself. Above it lie many principal 
towns or cities , of the three states of Dela- 
ware, Pennsylvania and New Jersey, which 
could be readily devastated by an enemy's 
fleet unless the river was protected from be- 
low; while it so happens, from the width, 
the course, or the shifting character of the 
Delaware channel, that there is scarcely any 
point either above or below, that offers a 
place where adequate defences could be erected 
for any of them. This island, however, con- 
stitutes the key of defence of the whole river. 
It stands just in the centre of its entrance and 
commands its two channels, of which the deep- 
est runs close along its side, and the other 
is so curved as to lie for a great distance di- 
rectly and most favourably exposed to its 
guns. A fortress had been partially erected 
on the island by the United States during the 
war of 1812, but was destroyed by fire some 

1 [Reported by John "William Wallace, Esq.] 



years after. And all the towns along the 
Delaware river, lying, as already stated, naked 
to attack from any enemy who might pass 
up it, were kept in great uneasiness during 
those many years in which the "Maine Bound- 
ary," the "French Indemnity," the "McCleod 
Arrest" and the "Oregon Boundary" had kept 
our relations with the two great naval pow- 
ers of France and England in uncertainty, 
and put them, at times, in danger of imme- 
diate rupture. Of course, they were constant- 
ly imploring congress to complete or rebuild 
the fortress upon this island, the only place, 
as all agreed, where an adequate defence could 
- be erected; while at the same time the New 
Jersey claimants would appear with asser- 
tions of title to the island, fortified by written 
opinions from the law officers of the govern- 
ment itself, 2 and by remonstrances from citi- 
zens of New Jersey against such an unlawful 
invasion of their territory as was contemplated 
by assuming possession of the island, except 
under grant of the individual proprietor. In 
addition to this, the matter had attracted at- 
tention from a great number of unsuccessful 
attempts — necessarily publick ones — bj[ the de- 
partments and by congress to settle it; from 
fin uncommon number of opinions of directly 
opposite conclusion, from lawyers of publick 
name, both those connected with the govern- 
ment and those in private station; and finally 
from two judgments in two different circuits 
of the United States, which were in like con- 
flict, and under which, in a suit between the 
same parties, the harmonious operation of 
the federal courts was made the witness of 
a marshal of one district turning out of pos- 
session the tenants who had lately been put 
in by the marshal of another! It would un- 
.xtecessarily incumber this preliminary history 
of the case to record the various presidential 
recommendations, the reports of committees, 
the opinions of district attorneys, solicitors of 
the treasury and attorneys general of the 
United States, the congressional debates, and 
the various abortive agreements entered into 
by the departments with a view to settle the 
question. It would be the history of litiga- 
tion and claim diligently pursued for three and 
thirty years; and which at last, by opinions 
and agreements, verdicts and legislation, had 
knotted and tied itself into such a complica- 
tion of tangles, that it seemed past the possi- 
bility of any ordinary process of justice ever 
to unfold and draw it straight And when it 
was remembered that opinions of directly^ op- 
posite conclusion on the title, had been given 
by Messrs. Rodney and Geo. Bead of Dela- 
ware, by Messrs. Richard Stockton, Mcllvaine, 
Southard, G. D. Wall and J. S. Green of New 
Jersey, by Mr. Willis Hall of New York, by 
Messrs. Penrose and Gilpin, solicitors of the 
treasury, and finally by Messrs. B. F. Butler 
and L6gar<j, attorneys general of the United 
States, it was not wonderful that both con- 
gress and claimant should nearly give over in 
despair, all hopes of coming to any satisfac- 
tory conclusion; that the petitioner should 
have been weary of invoking the attention 
of congress, and that congress should have 
been impatient in listening to the prayers of 
the petitioner! 

In this state of long protracted litigation 
and treaty, on the 8th of August, 1846, when 
the Oregon boundary had lately been giving 
to our relations with Great Britain a mena- 



2 Hon. G. D. "Wall, D. A. XJ. S. for New Jersey, J. 
S. Green, Esq., holding at a later date, the same office, 
and Mr. B. F. Butler, A. G. U. S., had all given opin- 
ions in favour of the rightof Mr. Humphrey, claiming 
under the state of New Jersey. 
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cing aspect, congress passed an act [9 Stat. 67], 
authorizing the president of the United States 
"to take such steps as he may deem advisable 
for adjusting the title to the Pea Patch Is- 
land." In pursuance of this authority, ■ com- 
munications were had between the president, 
in behalf of the United States, and the Hon. 
John H. Eaton, counsel of the New Jersey 
claimant, by which it was agreed to submit 
the question of the title to the arbitration of 
some professional gentleman, in whose ability, 
learning and honour both parties should have 
such implicit confidence, as to be willing to 
accept, as final and conclusive, whatever award 
he might make upon the question. Mr. Ea- 
ton having nominated to the president four 
gentlemen of this character from the District 
of Columbia, the states of Maryland, Pennsyl- 
vania, and New York, President Polk made 
choice of the Honourable John Sergeant of 
Pennsylvania, one of the persons named; a se- 
lection which, was at once responded to by 
the other side as eminently acceptable. Ac- 
cordingly on the 27th February, 1S47, arti- 
cles of agreement under seal were concluded 
between the Hon. W. L. Marcy, secretary of 
war of the United States, acting with the ap- 
probation of the president of the United 
States, of the one part, and James Hum- 
phrey, in whom Dr. Gale's title had become 
vested, of the other, by which they mutually 
appointed John Sergeant, Esquire, of Phila- 
delphia sole arbitrator, with full power and 
authority, at such times and places as he 
might appoint, to examine witnesses and re- 
ceive evidence according to the rules of law 
and equity, and to decide the question of the 
title to the said Pea Patch Island, as derived 
by the United States from the state of Dela- 
ware and by the said James Humphrey, claim- 
ing through Henry Gale, deceased, from the 
state of New Jersey. His decision and award 
made in writing to be final and conclusive. 

The matter being one to which publick atten- 
tion in Eastern Pennsylvania, in New Jersey 
and Delaware had long been directed, Mr. 
Sergeant readily complied with the wish, very 
generally existing, that the case should be 
heard publickly; and the county of Philadel- 
phia having offered to the arbitrator its prin- 
cipal judicial chamber, and the city of Phila- 
delphia having likewise placed at his dis- 
posal the hall in which Independence was 
declared, the case," which occupied twenty-one 
days in the trial, was heard partly in the for- 
mer room and partly in the latter, to which 
it was found convenient after a certain time 
to adjourn. The United States, were repre- 
sented by special counsel, to wit, the Honour- 
able John M. Clayton of Delaware, formerly 
chief justice of that state, and now its rep- 
resentative in the senate of the United 
States, and by James A. Bayard, Esq., of the 
same state, formerly district attorney of Dela- 
ware, for the United States. Mr. James 
Humphrey was represented by the Honourable 
George M. Bibb of Kentucky, successively a 
judge, chief justice and chancellor of that 
state, also, at one time, its representative in 
the senate of the United States, and more late- 
ly the secretary of the treasury of the United 
States under President Tyler: and by the 
Honourable John H. Eaton, of Tennessee, sec- 
retary at war under President Jackson, and 
subsequently minister plenipotentiary of the 
United States at the court of Spain. The case 
was learnedly and deliberately argued on both 
sides; and Mr. Sergeant, after taking several 
weeks consideration of it, having delivered a 
written opinion setting forth very fully the 
grounds of his award, it has been thought 
worth while thus to preserve some record of 
the proceeding. Of the value of the opinion, 
the reporter cannot speak more appropriate- 
ly than in language which he finds in a con- 
temporaneous publication: "Mr. Sergeant's 
opinion it is true," said one of the journals 



of Philademhia (the North American and 
United States Gazette of January 17, 1848), 
in speaking of its delivery, "is not the judg- 
ment of a supreme court, and therefore is 
not authority in the technical sense of that 
word; but as the well reasoned opinion of a 
very able lawyer— whose greater distinction in 
his profession has made him unsolicitous about 
judicial station — and as having been formed 
after full and grave publick argument before 
him for many days together by other very 
able lawyers, it is far more authoritative than 
any opinion merely professional, and has all 
the intrinsick weight of the highest judicial 
opinion. It can scarcely be reversed in any 
case which may again involve the question of 
this boundary, and will take its place, of 
course, among the most enduring historical 
monuments of the states of New Jersey and 
Delaware. 

The case as it appeared on both sides was 
as follows: 

Title of Mr. Humphrey: On the- 12th 
March, 1663-64, England being at that time 
at war with the Dutch, Gharles II. by let- 
ters patent, granted in fee to his brother 
James, Duke of York, all that part of the- 
main land of New England, beginning at St. 
Croix next adjoining New Scotland in Amer- 
ica, &c. &c, and also all that island called 
Matowaeks or Long Island, situate to the- 
west of Cape Cod and the narrow higansetts, 
abutting upon the main land between the two- 
rivers called Connecticut and Hudson rivers, 
"together also with the said river called Hud- 
son's river, and all the lands from the west 
side of the Connecticut to the east side of Del- 
aware Bay," with certain islands, and with 
all the lands, islands, soils, rivers, harbours, 
mines, minerals, quarries, woods, marshes, 
waters, lakes, fishings, &c, and all other roy- 
alties, profits, commodities and hereditaments 
to the said islands, lands and premises belong- 
ing and appertaining, with, their and every of 
their appurtenances, and all our estate, &c. r 
of, in and to the said lands and premises or 
any part or parcel thereof, with powers of 
government in extenso, and to exercise them, 
"not only within the precincts of the said ter- 
ritories and islands, but also upon the seas in 
going and coming to and from the same," as 
the duke and his assigns, &c, should think 
"for the good of the adventurers and inhabit- 
ants there:" with further power to admit 
any persons "to trade and trafflque unto and 
within the said territories and islands," and 
to encounter, expulse, repel and resist by 
force of arms, "as well by sea as by land, 
all persons who without the duke's leave, 
"should attempt to inhabit within the several 
precincts and limits of our said territories and 
islands." -Learning & S. Laws N. J. 3-S. 

The object of this grant was to enable the 
duke to dispossess the Dutch, who were then 
in possession of much of New York, New Jer- 
sey and Delaware, under the name of New 
Netherlands. 

The Duke of York on the 23d and 24th June, 
1664, reciting the king's grant to him, convey- 
ed to Lord Berkeley and Sir Geo. Carteret the 
territory now known as New Jersey, describing 
it as bounded on the east, part by the main sea, 
and part by Hudson's river, "and hath upon 
the west, Delaware bay or river:" with all riv- 
ers, fishing, &c. and all other royalties, &c. to 
the said lands and premises belonging or in 
any wise appertaining, as fully as the duke 
himself had them. Learning & S. Laws N. J. 
8-11. 

The object of this deed was the colonization 
of New Jersey, and under it Berkeley and Car- 
teret entered and colonized that state accord- 
ingly. 

It is unnecessary here to recite the various 
mesne conveyances and undisputed early his- 
torical facts through which Mr. Humphrey form- 
ally deduced his title; or to state more than 
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that on the 7th November, 1743, the proprie- 
tors of West Jersey — in -which portion of the 
state the Pea Patch Island was admitted to be, 
if in any— directed their surveyor to survey, 
&c, "600 acres of unappropriated land," any 
where in that division, and, on the 7th August, 
1782, to survey 5000 acres of like land, in the 
same division: and that two persons named 
Hall, having acquired 126 acres of the warrant 



and a half miles and about south half a point 
west from the Tile house at New Castle; con- 
taining one hundred and seventy-eight acres 
of marsh land, bank and mud flats and allow- 
ance for roads." This survey was returned on 
the 27th of the same month, and being approvr 
ed by the council of proprietors, was recorded 
accordingly. At the date of this survey the 
Pea Patch was just visible at low water, "about 




PENNSYLVANIA 



39- 



of 1782, and 521/20 acres of that of 1743, 
caused a survey to be made on the 8th Octo- 
ber, 1784, on an "island," as appeared by the 
return of survey, "called the Pea Patch, sit- 
uate in the county of Salem, about one mile 
west from Finn's Point, in Penn's Neck, and 
is about west of the mouth of Salem creek, a 
little above Eeedy Point; also nearly south- 
oast and by east from Hamburgh, about two 



the size of a man's hat." As the tide rose it 
was covered by water, and even in 1815, when 
the government of the United States took pos- 
session of it and embanked it, it was not unfre- 
quently under water at high tide. In Febru- 
ary, 1813, the title of the Halls was vested in 
Dr. Gale, through whom Mr. Humphrey claim- 
ed by a regular chain. On the 24th November, 
1831, the Pea Patch, having become, in the 
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meantime, by alluvion, deposit and embank- 
ment, a large island, and entirely above the 
point to which the tide rises even in its highest 
elevation, the state of New Jersey passed an 
act of assembly, "vesting in Henry Gale, his 
heirs and assigns, all the right and title of the 
state of New Jersey of, in and to an island 
called the Pea Patch, situate in the river Dela- 
ware, in the county of Salem, and state of 
New Jersey." The act after reciting that "it 
hath been suggested that the state of New 
Jersey hath some title" to the island, and that 
by reason thereof doubts have arisen concern- 
ing the title of the said Henry Gale, enacts 
that "all the right and title of the said state of 
New Jersey to the said island called the Pea 
Patch, situate in the river Delaware, in the 
township of Lower Penn's Neck, in the coun- 
ty of Salem, in the state of New Jersey," &c, 
as mentioned in the original survey of the 
island, be granted and conveyed to the said 
H. G., his heirs and assigns, and be vested in 
him and them "in as full and ample a man- 
ner as the state of New Jersey hath right and 
title to grant and convey the same," reserving 
jurisdiction and sovereignty, &e. 2 Harrison's 
Laws N. J. 366. 

In order to show that the deeds from the 
king and duke had always been considered and 
acted upon from early times as not limiting 
the state of New Jersey to low water mark in 
the Delaware bay and river, or at any rate that 
the state had never been so bounded de facto, 
Mr. Humphrey's counsel adduced several stat- 
utes and publick facts and records of that state, 
as follows: 

March 3, 1676, the proprietaries of West New 
Jersey — William Penn himself being one of 
them — by certain articles of concession and 
agreement, which constituted a sort of charter 
or fundamental law, grant convenient portions 
of lands for wharves, keys and harbours: and 
that all lands laid out for the said purposes 
shall be exempt from taxes; and that the in- 
habitants of the province have free passage 
through or by any seas, bounds, creeks, rivers, 
rivulets in the said province, through or by 
which they must necessarily pass to come from 
the main ocean to any part of the province 
aforesaid. And, further, that all the inhabit- 
ants within the said province have liberty of 
fishing in Delaware river. Learning & S. 
Laws N. J. 390; also, to the same effect, Id. 
409. 

In 1679 and 1680, Sir Edmund Andros, the 
governour for the Duke of York, of the colony 
of New York, which had been conveyed (inter 
alia with New Jersey) to the duke, by King 
Charles II. imposed a duty of ten per cent, up- 
on all European goods imported into the Dela- 
ware, which was collected at the Hoar Kills, or 
Lewistown, as it is now called. But it was dis- 
continued at the instance of the proprietors of 
New Jersey, who, in their remonstrance, insist 
that they have a right to land any where in 
the Delaware Bay, as the bounds of the coun- 
try they bought; that the right of colonizing 
was part of their bargain; that they bought the 
soil ■ and right of government together; and 
that the powers of government limited them to 
erect no polity contrary to the laws of England; 
and that, with this restriction,- they had the 
right of making laws for the good of the ad- 
venturer and planter; that if the duke claims it 
by the jus regale, that power over the territory 
constituting New Jersey is vested in his alien- 
ees. Smith, Hist. N. J. 116. 

In 1682, the legislature of New Jersey resolv- 
ed that the land and government of West New 
Jersey were purchased together. Smith, Hist. 
N. J. 163. 

On the 3d October, 1693, the assembly of 
West New Jersey passed an act reciting that 
the whalery in Delaware Bay has been in so 
great a measure invaded by strangers and for- 
eigners, that the greatest part of the oil, &c, 
got by that employ, has been exported out of 



the province, &c; and enacting that all per- 
sons not residing within the precincts of this 
province, or within the province of Pennsyl- 
vania, who shall kill or bring on shore any 
whale or whales "within Delaware Bay or else- 
where within the boundaries of this govern- 
ment,"- shall pay one-tenth of the oil, &c. to the 
governour, &c. Learning & S. Laws N. J. 519. 

In 1701 or 1702, the proprietors of East New 
Jersey, treating with the lords of the coun- 
cil of trade and foreign plantations about a 
surrender to the crown, of the powers of gov- 
ernment of the state, which was then contem- 
plated, request the king to confirm to them cer- 
tain rights and privileges, among which is that 
of having all "wrecks and royal fish that shall 
be forfeited, found or taken within East New 
Jersey or by the inhabitants thereof, within 
the seas adjacent" (Learning & S. Laws N. J. 
588, 590, 591), as they had the same under 
a then existing grant. Though the answer of 
the commissioners does not give them a fully 
satisfactory answer, it does not deny that these 
rights and privileges were then lawfully en- 
joyed by the proprietors (Id. 596). 

On the 23d August, 1725, the legislature of 
New Jersey passed a revenue act, laying taxes 
upon eight different ferries along the Delaware 
river, from Trenton to Gloucester across to the 
other shore: and for the effectual compelling of 
the said boats, flats or wherries belonging to 
the neighbouring colonies to pay such taxes as 
aforesaid, it enacts that "all boats, flats or 
wherries, that carry goods or passengers for 
hire as aforesaid, that shall not first pay unto 
the collector of his majesty's customs, &c. and 
get a certificate that he has paid the tax afore- 
said, shall forfeit for every offence," &c. 
Wm. Bradford's Laws N. J. 1717, pp. 129, 130. 

In 1765, the legislature of New Jersey passed 
"An act to regulate the method of taking fish 
in the river Delaware, and to prevent obstruc- 
tions in the navigation thereof, and for oth- 
er purposes therein mentioned." This act, 
which was limited to five years, and was to be 
dependent for its force upon the passage of a 
similar act by Pennsylvania, was revived con- 
ditionally, with a supplement to it passed in 
1768, in the year 1771. Allinson's Laws N. J. 
279, 313, 367. Pennsylvania did not pass any 
similar act, and the act of New Jersey not hav- 
ing become operative, nothing beyond its title- 
is given in the volume referred to. 

On the 21st December, 1771, the same legis- 
lature passed "An act declaring the river Dela- 
ware a common highway, and for improving the 
navigation in the said river." Allinson's Laws 
N. J. 347. It recites that the improving the 
navigation on rivers is of great importance to 
trade and commerce; that the river Delaware 
may be rendered much more navigable than it 
now is; that many .persons, desirous to promote 
the publick welfare? had subscribed large sums 
of money for the purpose aforesaid, and that it 
was represented others will do the same if 
commissioners are appointed to receive sub- 
scriptions. It then enacts "that the river Dela- 
ware shall be and it hereby is declared to be a 
common highway for the purposes of naviga- 
tion up and down the same." It then appoints 
commissioners to collect subscriptions, and "so 
much of the said moneys as may be necessary 
for that purpose, to lay out and apply for, and 
towards improving the navigation in the said 
river Delaware, from the lower part of the 
falls near Trenton, to the river Lehigh at 
Easton: and the residue thereof to lay out and 
apply for and towards improving the navigation 
in that part of the said river, above the said 
river Lehigh." It next enacts (section 3) that 
the commissioners, &c, shall have "full power 
and authority to clear, scour, open, enlarge, 
straighten, or deepen the said river, wherever 
it shall to them appear useful for improving the 
channels; and also to remove any obstructions 
whatsoever, either natural or artificial, which 
may or can in any manner hinder or impede 
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the navigation in the said river: and to make 
and set up in the said river any dams, pens for 
water-loeks, or any other works whatsoever, 
and the same to alter and repair as they shall 
think fit: and also to appoint, set out and make 
near the said river, paths or ways, which shall be 
free and open for all persons having occasion to 
use the same for towing, hauling or drawing 
any vessels, boats, small craft and rafts of any 
kind whatsoever; and from time to time ; to 
do and execute every other matter or thing 
necessary or convenient for improving the navi- 
gation in the said river." It afterwards (sec- 
tion 5) "makes it penal to hinder the commis- 
sioners or to obstruct the navigation of the 
river:" and, by section 6, that "every offence 
committed in or on the said river, against this 
act, shall be laid to be committed, and may be 
tried and determined as aforesaid in any of 
the counties opposite to or joining on that part 
of the said river, on which such offence shall be 
committed." ^ 

On the 28th November, 1822 the legislature of 
New Jersey passed an act relative to certain of 
its boundaries, in which it was enacted that the 
west boundary of certain counties, including 
Salem county, in which the Pea Patch was said 
to be, should be "the main ship channel of the 
river Delaware." 2 Harrison's Laws N. J. 
39, § 4. . 

On the other hand, there were certain pub- 
lick acts of New Jersey which looked as if the 
state had considered that its west boundary 
came but to low water mark in the river. 

Thus, in 1674 and m 1680, New Jersey hav- 
ing been conquered by the Dutch since the 
deeds of the Duke of York, 23d and 24th June, 
1664, and restored again to England— the duke, 
by two new deeds, made after a regrant by the 
crown to him, and with a view, it is probable, 
. to prevent any question of title, regrants the 
same territory previously granted, describing 
it on its west boundary, nt>t as in the former 
deed, as "having on the west, Delaware river," 
but, in one deed, as extending "along," and, in 
another, as running "up" the Delaware. Learn- 
ing & S. Laws N. J. 47, 414. 

So in February, 1681, the commissioners for 
settling and regulating lands in West Jersey 
agree, with the approbation of the governour 
and council, that the surveyor shall measure the 
front of the river Delaware, beginning at Assis- 
pink creek, (a creek which empties into the 
Delaware at Trenton,) and "from thence down 
to Cape May," and that every ten proprietors 
shall have their proportion of front "to the riv- 
er." Learning & S. Laws N. J. 436. 

So in .July, 1683, the assembly of West Jer- 
sey enact that the proprietary of the province 
of Pennsylvania be treated with in reference to 
the rights and privileges of this province "to or 
in the river Delaware." Learning & S. Laws 
N. J. 480. 

So on the 21st January, 1709, the general as- 
sembly of New Jersey passed "An act for di- 
viding "and ascertaining the boundaries of all 
the counties in this province;" which recites 
that by the uncertainty of the boundaries of th6 
counties of the province, great inconveniences 
have arisen, so that the respective officers oi 
most of those counties cannot know the limits 
of them: For preventing which in time to come, 
and the better ascertaining the boundaries, it 
enacts, &c. (after having settled the boundaries 
of other counties as running "to" or "by" or 
"up" or "down" the Delaware bay or river,) 
that Salem county begins "at the mouth" of a 
certain creek which empties into Delaware Bay. 
The act then carries the boundary round by 
that creek and certain lines "to Delaware river, 
then down Delaware river and bay to the place 
of beginning." 3 It is to be remarked, how- 
ever, that where counties are divided by creeks 

3 Statutes of New Jersey Revised and Published un- 
der the Authority of the Legislature. Trenton: Print- 
ed by Phillips & Boswell, 1847. p. 161. 
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or rivers, this act frequently brings the bounda- 
ries of such counties only to those creeks or 
rivers on both sides, without extending the 
boundary into the stream;- so that many of 
those creeks and rivers were left beyond any 
county jurisdiction whatever, until that matter 
was changed by an act of March 7, li97, de- 
claring the jurisdiction of the several counties 
in this state, which are divided by rivers, creeks, 
bavs, highways or roads." Id. 180. 

On the 26th April, 1783, commissioners hav- 
ing been appointed by Pennsylvania, for the 
purpose of settling the jurisdiction of the river 
Delaware and islands within the same, New 
Jersey made an agreement, regulating the juris- 
diction, &c, and treating the rights of the two 
states in the river as about equal, down to the 
upper portion of the twelve miles circle; which 
agreement was soon after ratified (by New Jer- 
sey, May 27, 1783; by Pennsylvania, Septem- 
ber 20, 1783, Id. 41) by these two states and 
has regulated the matter ever since. 

Title of the United States: At the date of 
the letters patent of March 12, 1663-64, al- 
ready mentioned, from Charles II. to the Duke 
of Yorkj the Dutch were in actual possession of 
New York, a- portion of New Jersey and much 
of both sides, and particularly of the west side 
of Delaware bay and river; all which they held 
under the name of New Netherlands. To put 
the Duke of York in possession of his newly 
acquired estates, an English fleet was sent out 
under the command of Col. Richard Nicolls, 
who stvles himself "principal commissioner for 
his majesty in New England, governour gen- 
eral under his royal highness, James Duke ol 
York and Albany, &c, of all his territories m 
America and commander in chief of all the 
forces employed by his majesty to reduce the 
Dutch nation and all their usurped lands and 
plantations under his majesty's obedience." * 
The Dutch surrendered New York, August, 
1664, and within a week afterwards Col. Nic- 
olls sent Sir Robert Carre round into Delaware 
bay and river, to dispossess the Dutch there. 
1 Hazzard, Pa. Reg. 37. This Dutch settle- 
ment appears to have been an appendage to the 
government of New York, or Manhattans, as it 
was then called, from which it originally sprung, 
and to which, as a superintending and protect- 
ing power, it appears to have constantly re- 
ferred. Thus the original Dutch purchase of 
Delaware from the Indians in June, 1620, was 
concluded by the Indians in person at New 
York, and recorded there. 4 Hazzard, Pa. 
Reg. 82. So when the Swedes began to build a 
fort on the Delaware, about the year 1638, the 
director general of the New Netherlands, resi- 
dent at New York, and appointed by the states 
general, advertises the Swedish commander, 
that the "whole South river has been many 
years in our possession, and above and below 
settled bv our forts and also sealed by our 
blood." Id. So in 1646, the director general, 
allowed certain persons to settle upon the South 
river, on condition that they acknowledge the 
director and his council "for their lords and 
patrons," and submit to all taxes which they 
have laid or may lay. Id. 119. And there was 
produced before the arbitrator, ancient records 
of five Dutch patents for lands in Delaware, em- 
anating from Governour Stuyvesant at New 
York, between the years 1664 and 1665, and re- 
corded there (Id. 119, 120), which titles, Mr. 
Clayton informed the arbitrator, are recognized 
as valid in Delaware up to this day. Other 
Dutch records from New York shewed that in 
1663 instructions were issued from the director 
general there, "for the vice director in the South 

«A. D. 1667; 4 Hazzard, Pa.- Reg. 74. Several of the 
documents of which evidence was given on the trial, 
are found in this valuable repository; but more legal 
evidence of them was given before the arbitrator. An- 
cient records were produced, being the identical ones, 
apparently, which were given in evidence before 
Lord Hardwicke in 1750, on the hearing of Penns v. 
Ld. Baltimore. 1 Ves. Sr. 444. 
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river and the commissioners joined with them," 
in which minute directions are given as to the 
places in which lands are to be granted and 
streets laid out there (Id. 82), with various other 
instructions shewing that that district had a 
very close and depending relation upon the gov- 
ernment at New York as a principal. 

In this condition of things, the Delaware 
country apparently stood in regard to the Dutch 
government at New York, when the latter sur- 
rendered to the English: And with the surren- 
der of the principal government at New York, 
Sir Robert Carre had no difficulty, on the 1st 
October, 1664, in procuring a surrender of the 
settlement on the Delaware. 

New York continued to be, under the English, 
as it had been under the Dutch, the seat of 
principal government; the English governours 
there, acting under a sort of double or mixed 
authority derived partly from the king and 
partly from the Duke of York. A variety of 
commissions and other publick documents, for 
example, were produced from Col. Nicolls, and 
other English governours there, granting lands 
in Delaware, constituting justices there, ap- 
pointing collectors of customs, and doing vari- 
ous publick acts not necessary to be stated. In 
eight of them, including several grants of land, 5 
there was no recital of the authority under 
which the act professed to be done. In ten 
others, being most of them commissions to judi- 
cial office, there was a reference to "his majes- 
ty's service," or to power derived from "his 
majesty;" the act being sometimes done in "his 
majesty's name." In eleven others— including 
a grant of land, of which however the rent was 
reserved to the king — the power under which 
the act was done professed to be derived from 
the Duke of York. Two others recited a joint 
or double authority; being "by virtue of his 
majesty's letters patent, and the commission 
and authority given unto me by his royal high- 
ness." And a third one, a proclamation by 
Governour Andros, one of the British govern- 
ours — on the re-conquest of New York from the 
Dutch — went as follows: "Whereas, it hath 
pleased his majesty and his royal highness, to 
send me with authority to receive this place and 
government, and to continue in command there- 
of under his royal highness, who hath given 
me his command for securing the rights and 
properties of the inhabitants, and that I should 
endeavour by all fitting means the good and 
welfare of this province and dependencies un- 
der his government, &c." 4 Hazzard, Pa. Reg. 
55-57, 73-75, 81, 82. So again, when the Del- 
aware country surrendered to Sir Robert Carre, 
Oct. 1, 1664, protection was to be afforded to all 
who "shall take the oath of allegiance to his 
majesty:" While in directions from Gov. Nic- 
olls and his council at New York, in 1668, "for 
the better settlement of the government on the 
Delaware," the newly appointed counsellors are 
to take the oaths to his royal highness; whose 
laws as established by him, are ordered to be 
shewed and frequently communicated to them, 
the said counsellors, and others." Id. 37, 38. 
A fact is also mentioned by the arbitrator in 
his opinion, as illustrative of some title in the 
duke, to wit, that after Mr. Penn, March 4, 
1680-81, had obtained letters patent from 
Charles II. for the province of Pennsylvania, 
he took a release, August 21, 1682, from the 
Duke of York for the same premises. 

But notwithstanding the great research of 
the counsel of the United States, aided by sev- 
eral other persons connected with historical 
societies and curious in archaeology — whom the 
interest of the case had induced to study it — 
nothing precise was shewn as to the source 
from which the duke claimed to derive the 

5 In the Brevlate, p. 42, mentioned post, there is a 
very long list of grants of land in Delaware, made by 
the English governours. These were referred to gen- 
erally by the United States, but they are Imperfect ab- 
stracts of the patents, and not material to be here 
copied. 



power which it was in evidence that he ac- 
tually exercised over the district now known as 
Delaware. Whether ths duke was under the 
same mistake as Lord Baltimore, who, as 
late as 1737, in his answer to the bill of Penns 
v. Baltimore, swears that country is "on the 
east side" of the bay; which would have 
brought it strictly within the terms of the 
king's patent of March 12, 1663-4: Whether— 
taken in connection with the known object of 
the grant, which was the dispossession of the 
Dutch from all this region — he supposed that 
it passed under the clause of the patent, which 
gave him power to encounter and expulse, as 
well by sea as by land, any persons who should 
attempt to "inhabit w T ithin the several precincts 
and limits" of the territories granted with full 
appurtenances and with power to govern them: 
Whether he thought that the Dutch settlement 
on the Delaware, having been at all times, 
and at the very date of the conquest of New 
York, a part, "appendix," and dependency of 
that latter place, necessarily followed its course 
and fortune, and so passed into his hands by 
the terms of his patent, which gave him New 
York, and all powers of government over the 
country conveyed and all its appurtenances: 
Whether there might have been something, in 
some commission, or some instructions from the 
king to the English commander, which two 
centuries now rose up to hide from view, and 
by which a title by conquest might have en- 
ured to the duke and not to the crown: Wheth- 
er the duke considered that he had no title 
in law, and took possession only as a successful 
conqueror, meaning to procure or make at some 
future time, a confirmation of what he did: 
Or whether, finally, he exercised the more usual 
privilege of royal and noble blood, and did not 
undergo the fatigue of thinking any thing 
about the subject: This was all matter on 
which speculation might exercise its ingenuity, 
but on which the case itself exhibited no direct 
evidence. 6 

However, possessing either a good title, an 
imperfect one, or no title at all, the Duke of 
York did, on the 24th of August, 1682, by a 
deed of feoffment with livery of seizin, convey 
to William Penn, in fee, "all that the town of 
New Castle, otherwise called Delaware, and all 
that tract of land lying within the compass or 
circle of twelve miles about the same, situate, 
lying and being upon the river Delaware, in 
America; and all the islands in the said river 
Delaware, and the said river and soil thereof, 

It would appear probable that no very precise no- 
tion was had by the duke himself or his governours, 
perhaps, as to the nature and extent of his right here : 
but Sir John Werden, his intelligent secretary, seems 
to have regarded it as a sort of pre-emption right 
rather than as a perfect title. When Mr. Penn was 
applying for a grant of Pennsylvania, the board of 
trade on the 14th June, 1680, refer his petition, be- 
fore acting on it, to Sir John Werden, to know wheth- 
er such a grant as Mr. Penn wanted, "would any 
way intrench upon the patent of his royal highness or 
otherwise prejudice the same." Sir John replies: 
"By all which I can observe of the boundaries men- 
tioned in Mr. Penn's petition, they agree well enough 
with that colony or plantation which hath been 
hitherto (ever since the conquest of New York by 
Col. Nicolls,) held as an appendix and part of the 
government of New York, by the name of Delaware 
colony, or more particularly New Castle colony, that 
being the name of a principal' place in it; the whole 
being planted promiscuously by Swedes, Finlanders, 
Dutch, and English; all which hath been actually un- 
der the government of his royal highness' lieutenants 
at New York hitherto. But what are its proper 
boundaries, (those of latitude and longitude being 
very little known, or so ill observed, as experience 
tells us In all the West Indies,) I am not able to say. 
If this be what Mr. Penn would have, I presume the 
right honourable the lords of the committee for trada 
and plantations, will not encourage his' pretensions 
to it, because of what is mentioned, which plainly 
shew the duke's right preferable to all others (un- 
der his majesty's good liking) though it should not 
tirove to be strictly within the limits of the duke's 
patent; but if it be, &c. &c." Letter of June 23, 16S0. 
1 Hazzard, Pa. Reg. 274. 



£30 Fed. Cas. page 1129] 



(Case No. 18,311) PEA 



lying north of the southernmost part of the said 
■circle of twelve miles about the said town, to- 
gether with all rents, services, royalties, fran- 
chises, duties, jurisdictions," &c. &c. and all 
the estates, &c. "to have and to hold the said 
town and circle of twelve miles of land about 
the same, islands, and all other the before men- 
tioned," &c. &c. The duke for himself, his 
heirs and assigns, then covenants and grants 
with and to Penn, his heirs and assigns, that 
lie or they will, any time within seven years 
from the date of the deed, "do, make, execute 
or cause to be made, done, executed, all and 
■every such further act and acts, conveyances 
and assurances in the law whatsoever, for the 
further conveying and assuring the said town 
and circle of twelve miles of land about the 
same, and islands and all other the premises 
with the appurtenances" to Penn in -fee: after 
which he constitutes John Moll and Ephraim 
Herman, "jointly and either of them severally," 
his attorneys, and so gives them full powers 
for him and in his name and stead to enter 
into the premises granted, and every part of 
them, and to take quiet and peaceable posses- 
sion or seizin of them, or any part or parcel in 
the name of the whole: And after taking such 
■quiet and peaceable possession and seizin, to 
deliver the same to William Penn, his heirs 
and assigns, or to his and their lawful attorney. 
Ratifying, approving, &c. 7 

The duke, on the same day, by a second deed 
■of feoffment with livery of seizin, conveyed 
to William Penn, in fee, "all that tract of land 
upon Delaware river and bay, beginning twelve 
miles south from the town of New Castle, oth- 
erwise called Delaware, and extending south 
to the Hoar Kills, otherwise called Cape Hen- 
lopen, together with free and undisturbed use 
«nd passage into and out of all harbours, bays, 
waters, rivers, isles and inlets, belonging to or 
leading to the same; together with the soil, 
fields, woods, underwoods, mountains, hills, 
fens, isles, lakes, rivers, rivulets, bays and in- 
lets situate in, or belonging unto the limits and 
bounds aforesaid, together with all sorts of 
minerals, and all the estate, interest, royalties, 
franchises, powers, privileges and immunities 
whatsoever of his said royal highness therein 
or in or unto any part or parcel thereof." Then 
there was a covenant for further assurance, 
and an appointment of Moll and. Herman jto be 
attorneys to deliver possession and seizin to 
Penn exactly as in the former deed. 

It further appeared from an ancient record 
in the rolls office at Philadelphia, made 28th 
August, 1701, that on the 28th of October, 
1682, as they certify under their hands and 
seals, Arnoldus de Da Grange and eleven oth- 
er persons, "being inhabitants of the town of 
New Castle upon Delaware river, having heard 
the indenture read, made between his royal 
highness, James Duke of York and Albany, &c, 
and William Penn, Esq., governour and propri- 
etor of the province of Pennsylvania, &c, 
wherein the said duke transferreth his right 
■and title to New Castle and twelve miles cir- 
cle about the same, with all powers and juris- 
dictions and services thereunto belonging unto 
the said William Penn, and having seen by the 
said duke's appointed attorneys, John Moll and 
Ephraim Herman, both of New Castle.' pos- 
session given, and by our Governour William 
» Penn, Esq., possession taken, whereby we," 
says the record, "are made subjects under the 
king to the said William Penn, Esq.: We do 
hereby, in the presence of God, solemnly prom- 
ise to yield him all just obedience, and to live 

7 There were produced two original leases for 10,000 
vears from the duke to Wm. Penn. his executors, 
&c. one dated Aug. 21, 16S2, but not sealed or" de- 
livered in. the presence of witnesses; another just 
like It only sealed and delivered, and dated three 
■days after it, Aug. 24, 16S2.* The descriptions in both 
-were the same as in the deed of feoffment. There 
was also a similar lease, 24th August, 1682, for the 
country south of the circle. 



quietly and peaceably under his government." 

It appeared further from an ancient record, 
made at the same time, in the same office, 
that the same Arnoldus de Da Grange and eight 
other persons made a memorandum under their 
hands, October 28, 1682, that on that day and 
year "William Penn, Esq., by virtue of an 
instrument of indenture, signed and sealed by 
his royal highness, James Duke of York, &c, 
did then and there demand possession and seizin 
of John Moll, Esq., and Ephraim Herman, 
gentlemen (attorneys constituted by his said 
royal highness), of the town of New Castle, 
otherwise called Delaware, with twelve miles 
circle or compass of the said town: that the 
possession and seizin was accordingly given by 
the said attorneys to the said William Penn, 
according to the usual form, by delivery of the 
fort of- the said town, and leaving the said 
William Penn in quiet and peaceable posses- 
sion thereof, and also by the delivery of turf 
and twig, and water and fowl of the river 
Delaware, and that the said William Penn re- 
mained in the peaceable possession of the 
premises." 

Next an ancient record, made at the same 
time and place, the original of which was made 
in Delaware river, under the hands of Luke 
Wattson and ten other persons, November 7, 
1682, which, after reciting the duke's deed to 
William Penn for the territory beginning twelve 
miles south from the town of New Castle, the 
power of attorney to Moll and Herman, and 
that Mr. Penn had substituted Captain Wil- 
liam Markham, as attorney to receive seizin 
for him of that said tract, proceeds to testify 
and declare that livery of seizin was delivered 
of it also; that the persons whose names are 
subscribed to the document, on the day of the 
date thereof, "have been present and seen, 
that they the said John Moll and Ephraim Her- 
man, in pursuance of his royal highness' com- 
mand, and by virtue of the power given them 
by his said royal highness. James Duke of York 
and Albany, etc., by and in the above mentioned 
instrument of indenture, bearing date as above, 
have given and delivered actual possession unto 
the said Captain William Markham, to the 
sole use and behoof of the said William Penn, 
(of part in the name of the whole,) of the land, 
soil and premises in the said instrument of 
indenture mentioned, and according to the true 
intent and meaning of his said royal highness 
mentioned in the same." 

Next came another ancient record, without 
date, however, from the office for recording of 
deeds, &c, at New Castle, Delaware; being an 
account bv John Moll, himself, one of the per- 
sons named in the duke's deeds as attorneys for 
delivering seizin of both tracts to Mr. Penn, of 
the mode in which he did this duty. As this 
quaint document has not perhaps been in print, 
and may not be without interest to the histo- 
rian, it is here inserted in the same form in 
which it was given in evidence. 

"These are to certify all whom it may con- 
cern that William 'Penn Esqr. Proprietor and 
Govt, of the provinces of Pennsylvania and 
the territories thereunto belonging at his first 
arrival from England by the Town of New 
Castle upon Dellaware Elver in the month of 
October anno 1682 did send then and there our 
messenger ashoar to give notice to the Com- 
missioners of his desire to speak with them 
aboard (I being then left the first in Commis- 
sion by Sr. Edmund Andross Governour Genl. 
under his Royal highness James Duke of York 
and Albany etc. of all his Territorys in Ameri- 
ca) did go aboard with some more of the com- 
missioners att which time Esqr. Penn did show 
me two sundry Indentures or Deeds of Enfeoft- 
ment from under the hand and seal of his Hoy- 
all Highness granted unto him, both bearing 
date the 28th day of August Anno 1682 the one 
for the county of New Castle with twelve 
miles distance North and South thereunto be- 
longing and the other beginning twelve miles 
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below New Castle and extending South unto 
Cape Henlopen together with the mills and wa- 
ters of the said River, Bay, Bivulets and the Is- 
lands thereunto belonging &c. underneath both 
which sd. Indentures of deeds of Infeoftment 
were added his Royall highness letters of at- 
torney directed unto me and Ephraim Herman 
deceased with full power and authority for to 
give in his Royall highnesses name unto the 
sd. William Penn Esqr quiet and peaceable 
possession of all what was Inserted in the sd. 
Indentures as above briefly is specified. But 
the sd. Eph. Herman happened to be gone from 
home so that he was not at that time aboard 
with me of the sd. ship, I therefore did desire 
from Esqr Penn four and twenty hours consid- 
eration for to communicate with the sd Herman 
and the rest of the Commissioners about the 
premises. In which compass of time we did 
unanimously agree to comply with his Royal 
Highnesses orders whereupon by virtue of the 
power given unto us by" the above mentioned 
letters of Attorney We did give and surrender 
in the name of his Royall Highness unto him 
the said William Penn Esq actual and peacea- 
ble possession of the fort of New Castle by 
giving him the key thereof to lock upon himself 
alone the door which being opened by him 
again We did deliver allso unto him one turf 
with a twigg upon it a porringer with River 
water and Soyle in part of all what was speci- 
fied in the sd. Indenture or Deed of Infeoftment 
from his Royal Highness and according to the 
true intent and meaning thereof. And few 
days after that we went to the house of Capt. 
Edmund Caulwell at the so.uth side of Ap- 
poqueniming Creek by Computation above 
twelve miles distance from the Town of New 
Castle as being part of the two Lower Countys 
here above mentioned and specified in his Royal 
Highnesses other Indenture or Deed of Infeoft- 
ment and after we had shown unto the Commis- 
sioners of these Countys the power and orders 
given unto us as aforesaid we asked them il 
they could show us any cause why and where- 
fore we should not proceed to act and do there 
as we had done at New Castle, and finding no 
manner of obstruction We made then and there 
in his Royal Highnesses name the same man- 
ner and form of delivery as we had done at 
New Castle Which acting of us was fully ac- 
cepted and well approved off by Anthony Brock- 
hold then Commander in chief and his Couneill 
at New York as appears by their Declaration 
bearing date the 21st of November 1682, from 
which Jurisdiction we had our Dependance all 
along ever since the Conquest untill we had 
made the above related delivery unto Govern- 
our William Penn by virtue of his Royall high- 
nesses orders and Commands &c. 

"Jno. Moll." 

The declaration of November 21, 1682, refer- 
red to in the foregoing certificate, was a circu- 
lar letter (3 Hazzard. Pa. Reg. 34) by Captain, 
Brockhold, &c, to the several justices of the 
peace, magistrates and other officers of Dela- 
ware, which, after reciting the two deeds of 
August 24th from the Duke of York to Wil- 
liam Penn, — mentioning one of them as grant- 
ing "all that town of New Castle otherwise call- 
ed Delaware, and all that tract of land lying 
within the compass or circle of twelve miles 
about the same, with all islands and the river 
and soil thereof lying north of the southern- 
most part of .the said circle," — which deeds are 
spoken of as having been "here produced and 
shewn to us, and by us well approved and en- 
tered in the publick records of this province," 
— proceeds to say that "we being fully satisfied 
of the said William Penn's right to the posses- 
sion and enjoyment of the premises, have there- 
fore thought fit and necessary to signify and de- 
clare the same to you to prevent any doubt or 
trouble that might arise or accrue, and to give 
you your thanks for your good services done in 
your several offices and stations during the time 
you remained under his royal highness' govern- 



ment. Expecting no further account than that 
you readily submit and yield all dup obedieuce 
and conformity to the powers granted to the 
said William Penn in and by the said indenture, 
in the performance and enjoyment of which we- 
wish you all happiness." 

So far as to the title derived to Mr. Penn- 
from the grants of 24th August, 16S2, prior to 
certain letters patent now to be mentioned, 
from King Charles II. not to Mr. Penn — but to- 
the Duke of York— granting, March 22, 1683, 
to, him, the same property which the duke had' 
granted about seven months before to Mr. 
Penn. 2 Hazzard, Pa. Reg. 27. The letters- 
patent describe the territory as "all that the 
town of New Castle otherwise called Delaware, 
and fort therein or thereunto belonging, situate,, 
lying and being between Maryland and New 
Jersey, in America. And all that tract of land 
lying within the compass or circle of twelve 
miles about the said town, situate, lying and 
being upon the river of Delaware. And all is- 
lands in the said river of Delaware. And the 
said river and soil thereof, lying north of tha 
southernmost part of the said circle of twelve 
miles about the said town. And all that tract 
of land upon Delaware river and bay, begin- 
ning twelve miles south from the said town of 
New Castle otherwise called Delaware, and ex- 
tending south to Cape Lopin. Together with 
all the lands, islands, soil, rivers, harbours, 
mines, mineral, quarries, woods, marshes, wa- 
ters, lakes, fishings, hawkings, huntings, and" 
fowlings, and other royalties, privileges, profits, 
commodities and hereditaments to the said- 
town, fort, traets of land, islands and premises, 
or to any or either of them belonging or apper- 
taining, with their and every of their appur- 
tenances, situate, lying and being in America. 
And all our estate, right, title, interest, benefit,, 
advantage, claim and demand whatsoever, of,, 
in or to the said town, fort, lands or premises, 
or any part or parcel thereof. And the rever- 
sion and reversions, remainder and remainders- 
thereof, together with the yearly and other 
rents, revenues and profits of the premises and 
of every part and parcel thereof. To have and 
to hold the said town of New Castle otherwise 
called Delaware, and fort, and all and singular 
the said lands and premises, with their and ev- 
ery of their appurtenances hereby given and- 
granted, or hereinbefore mentioned to be given- 
and granted, unto," &e. 

These letters patent gave powers of govern- 
ment in the same way as those of March 12 v 
1683-84, to which, except in the description or 
the property granted, their language almost ex- 
actly conformed. 

The original of this patent from the king to 
the duke 8 for Delaware, and of the Duke of 
York's grant to Penn for the twelve miles cir- 
cle were produced before the arbitrator; hav- 
ing both, with the original charter of Pennsyl- 
vania and two leases of August 24th to Mr, 
Penn, mentioned ante, p. 1129. note, been 
brought to Philadelphia, about the year 1834 r 
by Mr. Coates of that city, an agent of the es- 
tates in" Pennsylvania belonging to Mr. Penn's 
descendants in England. Mr. Coates got pos- 
session of them on a visit to his principals in 
England. Being at their seat of Stoke Pogls, 
he was shewn by them into the charter-room of 
their house, where he was told that he might 
find some old deeds &c. that would interest him 
as an American, and to which he was welcome. 
Happening to find the patents and deeds just 
mentioned, he brought them to Philadelphia, 
where those relating to Delaware still were, on 
the hearing of this ease. 

It appeared also, by an original "Breviate" 
of the Hon. Mr. Murray, A. G-. and Sir Dud- 

8 Besides the original, there -was, (1) an exemplifica- 
tion from the Rolls in England under the great seal, 
July 16 (6 Viet.); (2) a copy sworn to before the Lord 
Mayor of London, Feb. 4, 1735; (3) a printed copy in The 
Pennsylvania Votes of Assembly, published in 1754. 
i Volume 3, p. 590. 
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ley Ryder, S. G-. solicitors for the sons of Wil- 
liam Penn in their suit with Lord Baltimore — 
(1 Ves. Sr. 444) before Lord Hardwicke, A. D. 
1750; the bill was filed June 21, 1735— that 
these identical parchment letters patent were in 
evidence before Lord Hardwicke in that case 
as the complainants' exhibit. And were put in 
evidence by them to shew their possession of 
them, and so repel an objection of Lord Balti- 
more's, that "the duke obtained this grant for 
himself and not for Mr. Penn, and never made 
any subsequent conveyance to Mr. Penn." 
Breviate. 

The counsel of the United States, in order to 
shew that the title of the Penns as thus deriv- 
ed, had been subsequently recognized and con- 
firmed by the crown, and had been asserted also 
by the state of Delaware just at the time of the 
American Revolution, then referred to certain 
facts of history as follows: 

Penn was the intimate friend of James II. 
and in favour at the English court untij the ac- 
cession of William and Mary. In 1692 his gov- 
ernment in America was taken from him, and 
Benjamin Fletcher appointed in his place. 
Fletcher gave dissatisfaction, and Penn was re- 
stored to his government again, in 1694, by let- 
ters from William and Mary. 1 Proud's Hist. 
Pa. 377, 403. 

Charles I. having granted to Lord Baltimore 
in 1632, a tract of land between the Chesapeake 
and Delaware Bays, a dispute arose between 
Penn and him as to the extent of the king's 
grant and the situation of the line between them. 
Lord Baltimore's grant, reciting that the earl, 
being desirous to extend the Christian religion 
as well as the English empire to certain parts 
of America, hitherto savage, and inhabited by 
people having no knowledge of the Divine Be- 
ing, had asked the king for that region— gave 
to him all the country being between the Chesa- 
peake and Delaware Bays. An application 
having been made to the crown for a grant to 
the Duke of York, "of the parts adjacent to 
the Delaware Bay," Lord Baltimore, by his 
Agent Mr. Burk, applied, May 21st, 1683, pray- 
ing that the grant might not pass until the 
king should be satisfied as to the extent of the 
grant already made to the earl. The minute 
then proceeds (1 Votes Pa, Assem. xiv), 
May 30, 1683: "Counsel learned, in behalf of 
his royal highness, together with an agent from 
Mr. Penn, who solicits the passing of this grant; 
as also the petitioner, Mr. Burk, and his counsel 
learned, are called in: whereupon the counsel 
for my Lord Baltimore, affirming that the tract 
of land in question, lies within the limits of 
the charter granted to the Lord Baltimore, and 
that his lordship has always continued his claim 
thereunto; Mr. Penn's agent, and the counsel 
in behalf of his royal highness, endeavoured 
to make out, that the territory was never pos- 
sessed by my Lord Baltimore, but originally in- 
habited by Dutch and Swedes; and that the 
grant to my Lord Baltimore, was only of lands 
not inhabited by Christians; so that a sur- 
render having been . made to his majesty in 
1664, the Lord Baltimore can have no right- 
ful claim thereunto; and that it having been 
ever since in the possession of his royal high- 
ness, the Lord Baltimore can receive no injury 
by the grant that is desired. Upon the whole 
matter, Mr. Penn's agent undertaking to prove 
within a short time, that this country was nos- 
sessed by the Dutch and Swedes, in the year 
1609, or at least before the date of the Lord 
Baltimore's patent, their lordships agreed to 
meet again as soon as the proofs shall be ready 
for making out -the same." After numerous 
hearings, in which it appears that the Duke of 
York, the earl and Mr. Penn, all took part, a 
final order was made November 7, 1685, as 
follows (1 Votes Pa. Assem. xviip.: "My 
Lord Baltimore and Mr. Penn, attending con- 
cerning the boundaries of the country of Dela- 
ware, are called in; and being heard, their lord- 
ships resolve to report their opinion to his maj- 



esty, that, for avoiding of further differences, 
the tract of land lying between the river and 
Bay of Delaware and the eastern sea on the 
one side, and Chesapeake Bay on the other, be 
divided into two equal parts, by a line from 
the latitude of Cape Henlopen to the fortieth 
degree of northern latitude; and that one-half 
thereof lying towards the Bay of Delaware, and 
the eastern sea, be adjudged to belong to his 
majesty, and that the other half remain to the 
Lord Baltimore, as comprised within his char- 
ter." 

This being done, articles of agreement were 
concluded in 1732, between the Earl of Balti- 
more and the sons of William Penn, upon which 
the Penns, in 1735, filed their bill in chancery 
in England, praying for a specifick performance 
and the running and settlement of the bound- 
aries. This bill set forth title in the Penns; the 
Duke of York's and the king's deeds, (giving 
their dates and the description of the property 
conveyed, including the river, soil,, and" islands 
north of the southernmost part of the twelve 
miles circle,) the delivery of seizin by Moll, 
the circular letter by Captain Broekhold. the 
covenant in the duke's deed for further assur- 
ance, and alleged that "immediately after the 
said last recited letters patent had passed the 
great seal, the said Duke of York, who was no 
other than a trustee for the said William Penn 
therein, and had obtained them in pursuance of 
his covenant for further assurance, did deliv- 
er over the same original last recited letters 
patent under the great seal to the plaintiff's 
father;" that after this, and when the duke 
was soliciting from the king a more beneficial 
grant for Penn, which was then preparing in 
order to pass the great seal, the same was stopt 
by Lord Baltimore, whose petition caused the 
matter to be referred by the king to the com- 
mittee of trade and plantations, where both 
parties were heard for nearly two years and 
a half: that it is continually taken notice and 
expressly mentioned in the minutes made by the 
said committee thereon, that the dispute was a 
dispute between Baltimore and Penn, though 
the latter did sometimes use the Duke of York's 
name, and though the duke himself did by his 
counsel and other agents sometimes assist and 
interpose in the suit: which latter fact the 
Penns rely on as a manifest proof that the 
duke held the king's letters patent, for the ben- 
efit of Penn and not of himself. And finally, 
that, November 7th 1685, the committee made 
the adjudication already mentioned. 

That notwithstanding this, Lord Baltimore 
in Jan. 1708, brought the matter before Queen 
Anne, who, after a counter-representation from 
Penn, dismissed the petition in the same month; 
that not yet satisfied, the earl, in May 1709, 
presented the matter again to the queen, who 
ordered it to be heard before her in council, 
where both Penn and Baltimore were heard, 
and where it was ordered that tie earl's peti- 
tion be dismissed, and that* the order of No- 
vember 7th 1685, be ratified and confirmed in 
all its points and put in execution. 

The case, which is the well known case re- 
ported in 1 Ves. Sr. 444, under the name of 
Penn v. Lord Baltimore, was heard before Lord 
Hardwicke who, May 15th 1750, decreed in fa- 
vour of the Penns, but "without prejudice to- 
any prerogative, power, property, title or inter- 
est of his majesty, his heirs and successors in 
or to the said territories, &c." (Belt, Supp. 
Ves. Sr. 198), with liberty, in case the king 
should insist on any power, &c. for any of the 
parties to apply. Subsequent articles of 1760, 
and another chancery decree, twelve years lat- 
er, terminated the dispute between the parties. 

In 1767, the Penns and Lord Baltimore pre- 
sented a joint petition to George III. reciting 
the before mentioned articles and decrees, and 
setting forth that the commissioners to run 
the line were proceeding in their work, and 
praying the king to give his allowance, ratifi- 
cation and confirmation of the articles and de- 
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crees already mentioned; whereupon the king, 
January 11, 1769, by order in council, signified 
his approbation of the proceedings mentioned 
in the petition. 

On the 8th April, 1775, John Penn, then gov- 
ernour of Pennsylvania and Delaware, or the 
lower counties as they were then called, made a 
proclamation making known the premises, and 
on the 2d Sept., 1775, it was enacted by the 
legislature of the lower counties, in an act recit- 
ing the articles of agreement, decrees and proc- 
lamations, that certain lines which were then 
fixed, should be the divisional lines of the coun- 
ties. The act does not profess to fix either the 
■eastern or the western bounds of the province. 
1 Booth's Laws Del. 567, 569. 

The paper title of the United States was com- 
pleted by an act of assembly 'of the state of 
Delaware, May 27, 1813; by which it was en- 
acted, that "all the right, title and claim, which 
this state has to the jurisdiction and soil of the 
island in the Delaware commonly called the 
Pea Patch, -be and the same is hereby ceded to 
the United States of America, for the purpose 
■of erecting forts, batteries and fortifications for 
the protection of the river Delaware and the ad- 
jacent country," &c. &c. reserving jurisdiction, 
&c. Dig. Del. Laws (Ed. 1829) p. 673. 

The same counsel, in order to show, more 
■specifically, that absolute control over the whole 
river within the twelve miles circle, had been, 
at least, claimed from early days by the lower 
■counties, proved that about the vear 1707, a 
law was passed at New Castle, whereby a tax 
of half a pound of powder for each ton of meas- 
urement, was laid upon every vessel bound up 
or down the river; that the lower counties pro- 
ceeded to enforce the tax by firing upon vessels 
which would not pay it; that although the 
general assembly of Pennsylvania strongly re- 
monstrated against the matter, the law was 
never repealed, though its execution was stoo- 
ped by defiance and resistance from Pennsyl- 
vania vessels. 1 Votes Pa. Assem. pt. 2, p. 
170. 

So far as to the paper title of the respective 
parties, as the same was proved by original 
deeds or early legislative action. 

As to the jurisdiction exercised, de facto, in 
the river, it appeared on behalf of New Jersey 
that Egg Island, a small island low down in 
Delaware Bay, and Stypson's Island, whose po- 
sition could not be found by counsel, but both 
of which were admitted to be without the cir- 
cle, were held under New Jersey, though how, 
or for how long, did not appear. Further, 
that some time since 1832, a boat-man having 
-committed an assault upon some person on the 
river within the circle, a constable of New Jer- 
sey pursued the criminal to the Pea Patch and 
arrested him. "The constable had process," 
that is, said the witness, a military person, "he 
had a pistol; he shewed no process but that." 
The boat-man refused to go to New Jersey, said 
he would go on lawful process; process from 
Delaware; and did not go with the constable, 
who went away and never came back after him. 
On the part of Delaware, the evidence was 
more full. Reedy Island and Bombay or Boon- 
prie Hook, the only island within the circle, had 
always, so far as appeared, been considered as 
part of Delaware, to which state the people 
also were considered as belonging. Both these 
islands, however, lie close to the Delaware 
main land; the latter being within its profile, 
and separated from it only by an artificial cut 
or canal. 

Twelve persons were examined from the 
state of Delaware, most of them aged, and like- 
ly, it was said, from their professions or pur- 
suits to be acquainted with the fact of what 
jurisdiction generally had been exercised over 
the circle by Delaware, for the last seventy 
years or more. 

Among them was* the Hon. Thomas Clayton, 
aged seventy years and upwards, sometime a 
member of the legislature of Delaware, after- 
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wards attorney general and then chief justice 
of that state, and more recently its representa- 
tive in the senate of the United States. "It 
has been held," said this witness, who had re- 
sided all his life in Delaware, "it has been held, 
as far back as my memory goes, by the courts, 
publiek officers, and lawyers of Delaware, that 
the title and jurisdiction of the state of Dela- 
ware extended to a circle of twelve miles 
around New Castle, to low water mark on 
the New Jersey shore. I never heard the title 
or jurisdiction of the state doubted, over that 
part of the river Delaware, by any one, until 
the claim of Doctor Gale was set up to the Pea 
Patch; and since that, I have heard no one 
in the state of Delaware, lawyer or other, doubt 
it. Writs have been issued by the courts of 
Delaware to seize vessels and persons in all 
parts of the river indiscriminately, within the 
twelve mile circle, and I never knew such a 
seizure to be disputed in any court of Dela- 
ware, on the ground of want of jurisdiction 
over all* such parts of the river." 

James Rogers, Esquire, sixty years old, for 
most of his life a resident in or near New Cas- 
tie, and for twenty years attorney general of 
Delaware, testified as follows: "It has been 
uniformly considered by the courts, publiek offi- 
cers and lawyers of the state of Delaware, that 
her title and jurisdiction extended within a 
twelve mile circle around New Castle, to low 
water mark on the Jersey shore. I have never 
heard her title or jurisdiction over that part 
of the river Delaware doubted by anv court, 
publiek officer or lawyer in Delaware. I know 
that writs have been often issued from the 
courts in Delaware for New Castle county, and 
that by vritue of such writs, persons, vessels 
and cargoes have been arrested and seized with- 
in the jurisdiction above alluded to; and in no 
instance, within my knowledge, was the juris- 
diction ever disputed, or any question made as 
to the jurisdiction of the state, when such per- 
sons were arrested or vessels and cargoes 
seized. I have in many cases caused writs to 
issue and persons to be arrested, and vessels 
and cargoes to be attached and seized upon the 
river Delaware, and within the aforesaid juris- 
diction, and have been concerned in cases where 
process of attachment has been issued by other 
members of the bar. I recollect one case, in 
the supreme court,— Richards v. Dusar. I was 
counsel for the defendant, and every defence 
was set up that was considered available, but 
no plea to the jurisdiction was set up." (The 
record of this suit was attached to Mr. Rog- 
ers' deposition, and showed that four pleas had 
been put in.) 

"With respect to lands held by warrant, sur- 
vey and patent, from William Penn and his 
heirs, the title has been universally held as good 
title. It has been always held by our courts 
that the Penn title, under the Duke of York, 
was the true title to the lands and waters m 
Delaware, so far as my knowledge extends. I 
know no other title than the Penn title, a few 
titles held by grant from the aborigines and 
from the state excepted." 

The Honourable James Booth, chief justice 
of Delaware, aged fifty-seven years, who was 
born in New Castle, and, with the exception of 
four years had resided there all his life, testi- 
fied to the same effect, essentially, as to the ju- 
risdiction, though in language more qualified 
than Mr. Rogers. On the subject of the Penn 
title he added: "There never was any doubt or 
question, so far as my knowledge and informa- 
tion extends, of the justice and legality of the 
Penn title, under the Duke of York, to the 
lands within the state of Delaware. It was. 
always considered, in this state, the true title 
to the lands and waters in the state of Dela- 
ware; although I have seen on record some old 
title papers for lands from the aborigines of the 
country, and from Sir Edmund Andross, before 
the date of the deed from the Duke of York 
to William Penn. I have seen many titles in- 
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cepted in court by the Penn warrants, surveys, 
and patents, and have always understood and 
believed that all lands and waters in the state 
of Delaware, within the twelve miles circle, are 
held under the Penn title." 

The testimony of Kensey Johns, Esquire, was 
particularly relied on by the counsel of the 
United States, as well from the venerable ago 
to which this witness had attained, as from his 
most respectable understanding, attainments 
and character, and from the great opportunities 
which he had had of becoming acquainted with 
the subjects on which he spoke. "I was eighty- 
eight years and four months old," said this wit- 
ness, "on the fourteenth day of last month, (Oc- 
tober, 1S47.) I reside in the town of New 
Gastle, in the state of Delaware. I have resid- 
ed here since the year 1780. My business has 
been a practising lawyer for twelve years; aft- 
erwards, chief justice of the supreme court of 
the state of Delaware for thirty-eight years: 
afterwards, chancellor of the state: since that 
time and at present living a private gentleman." 

"I have knowA the island since the year 1780. 
At first it appeared about the size of a man's 
hat. In 1813, when the United States took 
possession of it, it had grown to be a large is- 
land. It was not worth a cent to any private 
citizen. The expense of banking would have 
been more than it was worth. It has always 
been considered and held," continued the ex- 
chief justice and chancellor, "by the courts, 
publick officers, and lawyers of Delaware, as 
far as my memory reaches, that the title and 
jurisdiction of the state of Delaware extended 
to a circle of twelve miles around New Castle 
to low water mark on the New Jersey shore. 
I have never heard the title and jurisdiction of 
the state of Delaware over that part of the 
river Delaware doubted by any court, publick 
officer, or lawyer in Delaware on any occasion 
whatever. Within my knowledge and remem- 
brance, writs have been often issued out of 
the courts of Delaware to seize vessels and 
persons in all parts of the river Delaware with- 
in the circle of low water mark on the New 
Jersey shore; and no dispute, question, or plea 
was ever made or suggested, within my mem- 
ory, before any court in Delaware against the 
title and jurisdiction of Delaware over all such 
parts. The state of Delaware, for the whole 
period of my remembrance, and as far as my 
researches extend, has claimed and exercised 
title and jurisdiction over the Delaware river 
and soil thereof, within the circle to low water 
mark on the Jersey shore, and the state has 
never failed to exercise this jurisdiction when 
callpd upon or asked to do so." 

"The lands in Delaware generally are held 
under the title of "William Penn and his heirs. 
The Penn proprietors granted title by warrant, 
survey, and patent. In action of trespass or 
ejectment, the plaintiff: incepted his title by the 
warrant and survey. I never heard of any 
doubt, in the courts of Delaware, of the justice 
and legality of the Penn title to the lands in the 
state of Delaware. It has always been held 
as the settled maxim within the Delaware 
courts, that the Penn title, under the Duke of 
York, was the true title to the lands and wa- 
ters in Delaware. I have seen a great many 
(I can't say how many) titles incepted in court 
by the Penn warrants and surveys. The lands 
and waters generally in Delaware within tha 
twelve mile circle, are held under the Penn 
title." 

In addition to the above testimony which, so 
far as 'it spoke of the circle generally, was cor- 
roborated to some extent by records, there were 
three or four well attested instances of process 
which issued from the state of Delaware hav- 
ing been served close upon the Jersey shore. 

Mr. Thomas Janvier, aged seventy-five, a 
resident of New Castle, and for some years en- 
gaged in trade there, said: "It is within my 
memory that R. C. Dale, who was sheriff of 
New Castle county from 1803 to 1806, after 
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summoning a posse, boarded a ship on her out- 
ward passage, and arrested a person on board 
of the ship after she had been run- ashore on 
the Jersey side, nearly opposite the town of 
New Castle; the names of the parties and the 
minute detail of the affair, I do not now re- 
member. About twenty-five years since, I ac- 
companied the deputy of the sheriff of New Cas- 
tle county, and with him boarded a sloop then- 
between the Pea Patch Island and the Jersey 
shore, and was with the deputy sheriff when he- 
arrested the captain of tfie sloop by virtue of a 
writ, issued out of one of the courts of Dela- 
ware. The matter was compromised with me r 
the captain of the sloop paying the demandv 
and we let him go." 

Mr. Wm, Robinson, aged sixty-five, residing: 
all his life in New Castle county, stated that 
about the year 1S34, he "accompanied the- 
deputy sheriff, in a boat, for the purpose of 
arresting a person on board a schooner that 
was coming down close on the Jersey shore; 
the deputy sheriff boarded the vessel in that 
situation, and arrested the captain. The mat- 
ter was compromised, and the captain was 
discharged from the arrest, on his paying some- 
amount of damages claimed of him for run- 
ning into a sloop laying at anchor off this 
town." 

Mr. John Steel of Philadelphia, aged sixty- 
seven, who kept a shop in New Castle in 1S0O, 
gave the following account of an arrest made- 
within his knowledge: "While residing at 
New Castle, I had occasion, in July or August 
1800, to serve process on a man who was boat- 
swain of the United States ship Scammon.. 
I took the advice of George Read, Esq., dis- 
trict attorney of the United States, a lawyer 
of eminence in Delaware. He told me to fol- 
low the man as far as low water mark on the 
Jersey shore, but no further. I went over 
after the man, and caught him at the end 
of the wharf in his boat as he was going- 
ashore. He was outside of low water mark 
at the wharf. I brought him back to New 
Castle, and he gave me an order to the officer 
at Washington for his back wages. I sent 
this order on to Washington, and got the 
money for it. There were people who pro- 
fessed to know how to keep clear of process 
from Delaware; they would steer close to 
the Jersey shore. Our custom was, in suing^ 
people, always to take process from Delaware. 
We never got any from Jersey. I was on 
terms of intimacy with the sheriff; boarded 
in his house a part of the time. Our instruc- 
tions were never to go beyond the Jersey low 
water mark. I never knew any dispute about 
the jurisdiction. It was the well settled opin- 
ion in them days that the jurisdiction extended 
to low water mark on the Jersey shore. The- 
man whom I arrested never sued me for tres- 
pass. He had a lawyer with him; Mr. Brown, 
perhaps, of Philadelphia, then a young man; 
or -it might have been a student of Mr. Bay- 
ard's." 

It further appeared that one Cockrin, in the 
employ of the United States and residing on 
the Pea Patch as tenant or agent, had been 
regularly assessed, had paid taxes and voted 
from 1836' to 1847, in Red Lion hundred, New 
Castle county, Delaware, and that his vote 
had never been challenged. 

Touching the position of the island in regard 
to "the main channel," twelve persons, river 
pilots or captains of small vessels, testified that 
the western or Delaware channel was the main 
channel, that it was always so considered by 
all navigators, "always had been and always 
would be," said one witness; and that large 
vessels almost invariably took it, whether the 
wind was fair or adverse. They stated, how- 
ever, that when the tide was high, and the 
wind fair, large vessels, if well navigated,, 
could pass on the other side, as it was admit- 
ted that the United States ship of war, Penn- 
sylvania, the largest which ever floated in the 
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waters of the United States, had done in 
1836, under those circumstances: but that 
vessels which could beat through the other, 
could not do so at ail through this. The Jer- 
sey channel, it appeared was broad and very 
deep for a few rods just opposite the island, 
but at its head, in consequence of the Bulk- 
Head shoal, grew narrow, and therefore less 
safe. The Delaware channel was soft; the 
Jersey one hard. The statement received by 
consent, of Mr. Wilson M. 0. Fairfax, of the 
United States coast survey, which had been 
recently made, was thus: "The main and 
deepest channel of the Delaware- river opposite 
the Pea Patch is on the Jersey side. The 
greatest depth of water in the channel on the 
Jersey side is 40 feet, and on the Delaware 
side 25 feet. The average depth of water in 
the channel of the Jersey side is 32 feet, and 
on the Delaware side 23 feet. But to take 
the entire channel on either side of the island, 
no vessel drawing more than 19 feet water 
at low water of spring tides can pass through. 
The Jersey channel is the shortest and widest, 
and both about equally curved." 

Touching the position of the island in regard 
to the two shores, it appeared that the Jer- 
sey shore had been constantly washed away 
within the last half century, and so reced- 
ing from the island; that drawing. a line mid- 
way between the shores, 219 /io acres of the 
island were on the Delaware side, 65 7 /io on 
the New Jersey side; that the north extrem- 
ity of the island would be 2090 yards from 
the Delaware shore, and 2130 yards from the 
New Jersey shore; the south extremity 2197 
yards from the Delaware shore, and 1875 
yards from the Jersey shore. And that the 
area of the island is 87 S( >/ioo acres. 

With respect to the possession of the island, 
it appeared that in the spring of 1813, Dr. 
Gale having acquired the right of the Halls 
under the survey of 1784, went down there 
from Trenton, with fifteen or sixteen persons 
as fishermen, and built a fisherman's hut on 
piles. It was built of rough boards, was 
about 12 by 15 feet, had a stove in it, and the 
fishermen cooked and slept there. Dr. Gale 
fished here one season, leaving it in August, 

1813. The place was not a good fishery, ow- 
ing to the strength and course of the cur- 
rents, which swept the nets into deep water 
where the fish escaped. While he was there, 
Gen. Bloomfield of New Jersey, who was en- 
trusted by the United States with selecting 
a site for a fortress, came there, saw him fish- 
ing there, and apparently claiming the island; 
rowed round the island with him and asked 
him what he would take for it. In December, 

1814, the United States sent a corps of en- 
gineers there under Capt. Clark of that serv- 
ice, to begin the fortress. No building of any 
sort, nor the vestige of one, was then on the 
island, which was occupied by hundreds of 
thousands of crows, who made it a roosting 
place. Captain Clark remained there till 1816, 
from which time till the present, with the ex- 
ception of a certain term in 1836-7-^8, when 
Mr. Humphrey was in possession under a 
judgment hereafter mentioned, the possession 
was in the United States. 

The following miscellaneous facts were also 
put in evidence. 

By Delaware: 

I. That on the 7th December, 1682, Penn, 
styling himself proprietary and governour of 
Pennsylvania and the lower counties, passed, 
with the advice and consent of the freemen 
of the province and counties aforesaid, "An 
act of union for annexing and uniting of the 
counties of New Castle, Jones and Whorekills, 
alias Newdale, to the province of Pennsyl- 
vania, and of naturalization of all foreigners 
in the said province and counties annexed." 
1 Booth's Laws Del. 8, Append, where this 
act follows the two deeds of feoffment. The 
preamble of this act recites the patent for 



, Pennsylvania, and the release from the Duke 
of York: It then sets forth the two deeds 
from the Duke of York for the three lower 
counties, giving in full, and accurately, the 
description in each, and in the first, the words, 
"as also the said river of Delaware, and soil 
thereof and islands therein;" and states that 
the freemen of those counties have desired to 
be annexed to Pennsylvania. The enacting 
part provides for the union, and for the nat- 
uralization of such of the inhabitants as were 
foreigners. Then follow other acts of legisla- 
tion in the same year, constituting the body 
of laws known by the name of "the great 
law." 

This act Judge Baldwin, in his opinion, here- 
after mentioned, supposes to have remained in 
force until the American Revolution-V 

II. That in the year 1702, the proprietaries 
of East and West Jersey surrendered all the 
royalties and powers of government which they 
had derived under the charters of Charles II. 
to Queen Anne, who accepted the surrender: 
and that from 1702 till 1776 New Jersey was 
governed, not by the proprietaries, but by 
governours appointed by the crown, who with 
the provincial legislature constituted the royal 
government of the colony. Learning & S. 
Laws N. J. 606, 607, 614, 628, 629. 

III. That in 1796, an order was given in 
Delaware for a warrant for "two hundred 
acres of marsh, to be laid on an island situ- 
ated about five miles below New Castle in 
the river Delaware, called and known by the 
name of the Pea Patch." There was no evi- 
dence, however, that the warrant had issued 
or been laid or that any survey had ever been 
made. It appeared that the warrantee had 
abandoned the matter because he supposed 
that the necessary cost of reclaiming and em- 
bankment would be more than the island, when 
reclaimed and embanked, would be worth. 

By New Jersey: 

I. That King Charles I. had granted to Lord 
Baltimore many years before the grant to the 
Duke of York, all the territory between the 
Chesapeake and Delaware Bays. Kilty's Laws 
Md. 4to, Annapolis, 1799. 

H. That a carefully engraved map in the 
breviate (or paper book as it was called by 
counsel,) already mentioned, being an exhibit 
of the Penns in their suit with Lord Baltimore, 
the circle was drawn but to the Delaware 
shore, on both the north and south parts of 
the circle; stopping at the river and not run- 
ning into it; and that among hundreds and 
nearly thousands of maps of the United States 
and Delaware, published in all parts of the 
country and in the state of Delaware itself, 
this circle had never been brought further. 

III. That on February 7, 1794, the state of 
Delaware passed a supplement to an act for 
opening and establishing a land office, and for 
the sale of all vacant and unlocated lands 
(2 Booth's Laws Del. 1174),, which recites "tha,t 
whereas, the right to the soil and lands with- 
in the known and established limits of this 
state, was heretofore claimed by the crown 
of Great Britain: And whereas by the defini- 
tive treaty between his Britannick majesty 
and the United States of America, his said 
majesty relinquished all rights, proprietary 
and territorial, within the limits of the said 
United States, to the citizens of the same, for 
their' sole use and benefit, by virtue whereof 
the soil and lands within the limits of this 
state became the right and property of the 
citizens thereof, and who at the time of pass- 
ing the act to which this is a supplement, 
had, and now have, full power and authority, 
by their representatives, ^to dispose of the 
same for their sole benefit, emolument and ad- 
vantage: And whereas the claims of the late 
and former pretended proprietaries of this 
state, to the soil and lands contained within 
the same, are not founded either in law or 
equity; and it is just, right, and necessary, 
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that the citizens thereof should he secured in 
the enjoyment of their estates, rights and pro- 
perties." It then confirms all patents, war- 
rants and grants, by James, heretofore Duke 
of York, or the pretended proprietaries of the 
state, made at any time before January 1st, 
1760; discharging them from all manner of 
rents, fines and services, and then goes on to 
authorize fhe issue of patents by the state. 

But the case as it came before Mr. Sergeant 
•did not come upon the foregoing paper title, 
and the facts already stated which might he 
supposed to vary or control it. It was em- 
barrassed by two judgments upon the title; 
one in 1S36. in the New Jersey circuit (Gale 
v. Behlin [Case No. 5,189]), in favour of the 
New Jersev title; the other in 1838, in the 
Delaware circuit (U. S. v. Cockrin [Id. 14,- 
S22]), in favour of the state of Delaware. 
The former judgment was preceded by a trial 
bv jury, of three days, and by a long and very 
laboured charge in favour of the New Jersey 
title from the presiding judge, the late Henry 
Baldwin of the supreme court of the United 
States; a gentleman who had enjoyed con- 
siderable reputation while at the bar of "West- 
•ern Pennsylvania, was admitted to possess, at 
all times, uncommon activity of mental ac- 
tion, and to bestow occasional research upon 
his cases that nearly passed credibility. The 
judgment in the other case was for default 
■of appearance. On the present trial, however, 
the case was presented in a different aspect 
from what it then appeared in. No evidence 
was given before Judge Baldwin of the deed 
from King Charles II. to the Duke of York, 
the non-existence of which was asserted by 
the New Jersey counsel, and taken for grant- 
ed by all presents The coast survey not 
having yet been made, the existence of any 
■considerable channel east of the Pea Patch was 
unknown; the western being considered the 
main channel. The island was assumed to be, 
-and at that time probably was, in all its parts, 
nearer to New Jersey than to Delaware, and 
no evidence was given like that on pp. 1132, 
1133, of any exercise or belief of jurisdiction 
over the circle bv the courts of the latter state. 

The judge, in his charge, admitted fully that 
prior to the American Revolution the western 
limits of New Jersey came only to low water 
In the Delaware. His argument then was, 
that the Duke of York had no title, inasmuch 
as his conquest enured to the benefit of the 
crown alone: that accordingly Penn and his 
privies in estate, could have no title under those 
-grants. He admitted that Penn and his priv- 
ies did have a right in virtue of long possession, 
improvement and colonization, but held that 
the limits of their estates were designated, not 
by the metes and bounds set forth in the Duke 
-of York's deeds, but only by actual claim and 
possession or government; and said that upon 
the evidence before him it was clear that Dela- 
ware had never set up rights in the Delaware, 

The history of this deed is quite singular. It Is 
not printed in any of the ancient books of Delaware 
Laws, though the Duke of York's are in all of them. 
It does not seem to have been put on record in either 
New York, Pennsylvania or Delaware. It appears, 
moreover, that when the Earl of Sutherland applied, 
about the year 1716, for "a charter of certain lands 
lying upon Delaware Bay in the three lower counties, 
which he represents he is ready to prove do belong to 
the crown," and where the persons concerned for Mr. 
Penn, and several mortgagees and purchasers under 
him, and their agents were heard before the attorney 
und solicitor general, Northey and Thompson, that aft- 
■er much search of publick offices the existence of this 
deed was not discovered: and that too in a case where 
there is so obvious an impression on the minds of the 
attorney and solicitor general, that there must be 
■some other title, that they say, "they presume the 
said Duke of York might have some other grants 
thereof, which Mr. Penn might give an account of, 
but cannot, being under a lunacy;" and which made 
them therefore submit, whether it would not be rea- 
sonable that the king's title should be established in 
chancery before any grant should be made of the 
premises. 1 Chalm. Op. 39-57. 



while it rather appeared that New Jersey had. 
Considering that the natural language of the 
deed for the circle, gave Mr. Penn a right to a 
complete circle of twelve miles round, the learn- 
ed judge said he was unable to give effect to it, 
inasmuch as such a construction would have 
given to Penn a large portion of Salem county, 
New Jersey; a district which the duke had 
granted many years before to Berkeley and Car- 
teret. He therefore thought it might be con- 
strued so as to make its boundaries agree with 
those which he supposed were settled hy pos- 
session, which boundaries came, as he supposed, 
to the water and not into it, or at any rate not 
further than the middle of the main channel. 
And to support this construction, he relied on 
the fact that the deed for the country south of 
the circle— a deed for contiguous territory, be- 
tween the same parties and made on the same 
day— did not profess to convey the river or sub- 
aqueous soil: facts which he considered author- 
ity enough for him, to explain the latter deed 
by the former, and to hold that this former 
deed could not have meant to do so either. He 
suggests that by the largest construction the 
deed for the circle could be held "to include 
only such islands and such parts of the river 
as lie between a direct line drawn from the 
north and south points where the circle strikes 
the Delaware." 

But admitting that the deeds of the Duke of 
York might have described the true boundaries 
of Delaware, Judge Baldwin ruled that at the 
Revolution, the state of Delaware "repudiating 
the grants of the duke as usurpation on the 
acknowledged prerogative of the king," might 
"elect to hold the lands of the proprietaries, in 
the original right of the crown." And he 
thought that the state had made this repudia- 
tion and election by the act of February 7th, 
•1794, reciting that "the claims of the late and 
former proprietaries of this state to the soil 
and lands contained within the same, are not 
founded either in law or in equity;" that her 
title thenceforth became founded on the Treaty 
of Peace; that in this condition of facts, the 
two states, by the Declaration of Independence, 
stood on an equal footing, and were equally in- 
vested with the rights of the king to all that 
part of Delaware river and its islands which 
the king had not previously granted: and there- 
fore that this island, being to the eastward of 
■the "main channel," and nearest to New Jer- 
sey, belonged to that state and not to Dela- 
ware. Independently of these grounds, he re- 
lies on the doctrine of adverse possession, and 
says that as the Halls held the island under a 
survey made in 1784, and so had possession 
without adverse possession or claim under the 
state of Delaware, until 1815, a term of thirty- 
one years, the right of entry by that state was 
barred: and connected with what his honour 
called "the general claim of the proprietaries of 
New Jersey to the islands in the Delaware from 
1739, would make the title good by a prescrip- 
tion of seventy-four years of quiet enjoyment 
adverse to the right of the Penns: and this 
idea it was supposed might derive strength from 
a recital in the act of the New Jersey assembly 
of November 24th, 1831, which says it has been 
represented to the assembly, that by virtue of 
the warrant and survey of 1784, the Halls had 
"become seized and possessed of the island," 
and assumes that by mesne conveyance, Dr. 
Gale had "become seized and possessed." 
- "Under the judgment in New Jetsey, the mar- 
shal of that circuit delivered possession to Mr. 
Humphrey, to whom all the persons on the 
island made themselves tenants at will. 

And on the judgment in the Delaware circuit, 
the marshal of that circuit delivered possession 
to the United States. 

Each party offered that judgment which was 
in its favour, as conclusive on the title: but ns 
the jurisdiction of the courts which gave them, 
depended entirely upon the fact whether the 
island was within their territorial circuit, that 
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is, whether it was within Delaware or New 
Jersey, and as this point was the very one here 
to be decided and could not be decided without 
hearing the whole case, the parties consented, 
on the recommendation of the arbitrator, to 
give both judgments in evidence, without prej- 
udice, and to wave a decision of the case upon 
a point of mere evidence, and in a preliminary 
stage. 

Mr. Clayton and Mr. Bayard for the United 
States. 

Before the argument in this case, the counsel 
of the United States said that they begged to 
join with their learned friends on the other side, 
in acknowledging the kindness which had been 
extended to all the counsel who had been con- 
cerned in this trial, by the civil authorities of 
the city, and especially for the honour of being 
allowed to conduct the argument of the case in 
the Hall of American Independence. It seemed 
to be an appropriate place for the discussion of 
the means of defending this noble city, which 
was, in truth, the birth place of American free- 
dom. They tendered the hearty thanks of 
themselves, their opponents and all concerned, 
to the city authorities for the accommodations 
which had been freely furnished for the hearing 
of the case. Those thanks were also due to 
the Historical and Philosophical Societies, to 
the Athenseum, and to the Law Association of 
this city, all .of which had munificently furnish- 
ed their books, documents, and charts, many of 
them being no where else to be found. On both 
sides, we have the benefit of libraries, yielding 
more information on the peculiar subject we 
have to discuss, than could be found in any 
other city of the Union. Our thanks are also 
due to many gentlemen of the profession in this 
city, and to antiquarians for the information 
furnished by them. With the aids thus afford- 
ed us on both sides, we are all satisfied that 
we have had a fair and full trial, and that the 
testimony in the case is so full as to develope 
the entire merits of the controversy. 

The question is, whether Delaware has the 
exclusive right to all the Delaware river with 
the islands in it, and all the subaqueous soil 
contained within that circle whose centre is 
New Castle and which has a radius of twelve 
miles extending from that place as a centre. 
Delaware claims no right in the river above the- 
circle, and none greater than New Jersey be- 
low it. We say 1. Mr. Humphrey has no title. 
2. The United States has a good title. 

On that first branch of the matter, we con- 
tend: 

1. 'Mr. Humphrey's grant is bad in form: 
He claims under a proprietary warrant author- 
izing the survey of land; a warrant which does 
not authorize a location upon the bed of a great 
navigable river, as this place was in 1784, and 
in part is still. Then the surveyor, who re- 
turns this survey, certifies that he surveyed an 
island in the Delaware containing 178 acres. 
We know, from the actual measurement by 
the coast survey, that the island contains but 
87 60 /ioo acres at this day, and the testimony 
has proved that about the year 1783 the island 
first appeared above low water, not larger than 
"a man's hat." It is apparent therefore, that 
there was no actual survey made by virtue of 
these fragments of warrants, and that the state- 
ment of the surveyor was made because the 
fragments of the warrants, when added togeth- 
er, made that number of acres, within an in- 
significant fraction. It was a fictitious survey, 
and no title founded on such a foundation can 
be good. But waving this class of objections, 
and admitting that Mr. Humphrey has a pro- 
prietary grant good in form, we say, 

2. That New Jersey never had any title. 
The territory known as New Jersey was lim- 
ited by its original charter to low water mark. 
The language of that grant and of all subse- 
quent grants indicates an exclusion of the riv- 
er. They all grant land bounded by the river, 



with many easements in the river; but the riv- 
er itself or its soil is conveyed by none of them- 
The original charter grants the Hudson river. 
The maxim of "expressio unius" applies strong- 
ly. This natural construction of the charter- 
is sustained by authority. In 1721, the lords 
commissioners of trade and plantations sent to- 
Sir Robert Raymond and Sir Phillip Yorke, 
then attorney and solicitor general, the clauses 
of the Pennsylvania and New Jersey charters 
which fixed the boundaries of those provinces, 
and desired their opinion "whether Delaware 
river or any part thereof, or the islands therein 
lying, are by said clauses conveyed to either of 
the said provinces, or whether the right there- 
unto doth still remain in the crown?" "We have 
perused the said clauses," says the opinion of 
these great lawyers, "and have been attended 
by the agents of the parties who claim the prov- 
ince of Pennsylvania, and their counsel, who 
laid before us a copy of the letters patent grant- 
ing the provinces, and have heard what hath 
been alleged on both sides. And upon consid- 
eration of the whole matter, are of opinion 
that no part of the Delaware river or the 
islands lying therein, are comprised within the 
granting words of the said patent, or of the- 
said annexed extract of the grant of New Jer- 
sey but we conceive that the right to the same 
still remains in the crown." 1 Ghalm. Op. 59, 

In 1820, Virginia having granted to the Unit- 
ed States many years before, her "right to ter- 
ritory northwest of the river Ohio," it was 
conceded by the supreme court of the Unit- 
ed States that her title still extended all aeross- 
the river. Chief Justice Marshall says: "When 
a river is the boundary between two nations 
or states, if the original property is in neither, 
and there be no convention respecting it, each 
holds to the middle of the stream. But when, 
as in this case, one state (Virginia) is the orig- 
inal proprietor, and grants the territory on one 
side only, it retains the river within its own 
dominion; and the newly created state extends 
to the river only, and the low water mark is its 
boundary." Handly's Lessee v. Anthony, 5- 
Wheat. [18 U. S.] 375-379. 

This case and the opinions of Raymond and 
Yorke were cited, and the principle just men- 
tioned was recognized as true, by Judge Wash- 
ington in 1823 (Corfield v. Coryell [Case No. 
3,230]) in its application to the boundary of 
New Jersey, now before us. "We think," says 
this judge, "the claim of New Jersey under 
these grants, to any part of the bay or river 
Delaware, below low water mark cannot be 
maintained. * * * Neither do we conceive 
that tie limits of the state can by construction 
be enlarged in virtue of the grant of all rivers, 
fishings and other royalties; which expressions 
ought, we think, to be confined to rivers, fish- 
ings and royalties within the boundaries of the 
granted premises." It is true he thought that 
the enactments now cited in behalf of Mr. 
Humphrey, "prove beyond a doubt that the 
proprietaries of West New Jersey, from a very 
early period, asserted a right to the river Dela- 
ware or to some part thereof below low water 
mark and along its whole length," yet "how 
far this title in New Jersey may be affected by 
the grants of the Duke of York to William 
Penn in 1682, of the tract of country which now 
forms the state of Delaware," was a question, 
he says, which in the ease before him, "it would 
be improper to decide." Though neither of 
these two cases was a decision on the point, 
they both concede what we here labour to es- 
tablish. That the state was limited by its char- 
ter to low water mark was admitted in 1S30, 
by counsel on both sides, in Bennett v. Boggs 
[Case No. 1,319], and asserted by Judge Bald- 
win, who truly says, that though the proprie- 
taries of New Jersey might claim to own and 
dispose of the fisheries in the Delaware, "their 
claiming beyond the limits of the charter could 
give them no title." 

3. But admitting that the charter of New 



[30 Fed. Cas. page 1137] 



(Case No. 18,311) PEA 



Jersey extended over the whole river, Mr. 
Humphrey has not got the New Jersey title. 
None passed by either the proprietary grant of 
1784, or the legislative act of 1831. 

As to the proprietary title: In 1702 the pro- 
prietaries of New Jersey surrendered all their 
royalties and powers of government, and from 
that time ceased to govern the territory of New 
Jersey; reserving to themselves only what Lord 
Hale and other writers denominate the jus 
privatum— nothing more than the private right 
to the soil, which they held then and hold still. 
From 1702 to 1776, the beds of all the navi- 
gable rivers within her charter, being part of 
the regalia, were out of their reach and be- 
yond their control. The royal government 
alone could grant them away. The Declara- 
tion of Independence transferred all the regalia 
and powers of government to the state of New 
Jersey, in her sovereign capacity: the pro- 
prietaries after the surrender, held neither the 
jus regium nor the jus publicum. Any grant 
by them of subaqueous soil was void. Waddell 
v. Martin, 16 Pet. [41 TJ. S.] 367, being a case 
upon this identical charter, has decided the 
question. The supreme court of the United 
States there held a proprietary grant for sub- 
aqueous soil in the waters of the Raritan Bay 
and river to be void, and sustained the hold- 
ing of the defendant in that case, who claim- 
ed the submerged soil under a grant from the 
state legislature. The ground of the decision 
was, that the regalia were in the state, and 
not in the proprietaries. 

As to the state title: The legislature said 
truly that "doubts" had arisen as to the pro- 
prietary title. But has it cured them? In 1815, 
this island was reclaimed by the United States. 
It rose above the flow of the tides. It was no 
longer part of the regalia. It became vacant 
land, for which none but the proprietaries could 
make title. Mr. Humphrey then, by the larg- 
est concession of facts, is in this predicament, 
that when the proprietaries conveyed, in 1784, 
the title was in the state, and when the state 
conveyed in 1831, the title was in the proprie- 
taries. We say now, arriving at our second 
great position: 

II. The United States has a good title: 

The existence of a grant by the crown cannot 
be doubted here. We have given all sorts of 
evidence of it. It can as little be doubted that 
it was made for Mr. Penn's benefit and not 
for the duke's. The breviate shows that it 
was in the possession of Penn's sons in their 
suit with Lord Baltimore, brought in 1735, and 
heard in 1750; and other testimony here, that 
it was found at the seat of the Penns in 1837- 
8. With such evidence we incept our title. 
We need not re-state it. Such a title proved 
by original deeds, found, far onward in two 
centuries, in their proper places, perfected by 
livery of seizin most formally delivered, and 
confirmed by the royal and ducal government 
in New York is impregnable. Its exhibition is 
conclusive. 

A question will probably be raised on these 
deeds as to the right of the king of England, 
since Magna Charta, to grant a river and the 
subaqueous soil to a subject so as to pass the 
islands subsequently arising in the river: but 
it is a question which is settled by authority. 
Maritima incrementa, says Hale (De Jufe 
Maris, 14, 17, 18), belong, of common right, to 
the king, but may become the property of a sub- 
ject by grant or prescription; and among these 
maritima incrementa, he speaks of those which 
come per insulse productionem, the sort we are 
now considering. It is true that in such grants 
the jus privatum of the grantee is always sub- 
ject to the jus publicum. The right of navi- 
gation and passage and repassage, unobstruct- 
ed by nuisances and unimpeded by exactions, 
has always been admitted as a jus publicum, be- 
longing to the people, and from which no grant 
by the crown could derogate. It is called a 
servitude belonging to the people. Id. 6. 
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Whether the common right of ■fishing in navi- 
gable streams is in the people at large, as part 
of the jus publicum, so as to prevent a grant by 
the crown excluding it, since Magna Charta, is 
a question yet open for discussion, but it has 
no bearing on this case. That the crown might 
grant a navigable river and the soil thereof, sub- 
ject to the jus publicum, has never been doubt- 
ed, and the propriety of islands arising in the 
river, cannot, be a part of the jus publicum, be- 
cause that refers solely to common rights, and 
islands must, from their nature, be the subject 
of exclusive appropriation. The common right 
of navigation is now in all the people of the 
United States, and no state can control it; but 
the common right of fishery is in the people of 
each state, and to the extent of her jurisdic- 
tion, and within her territorial limits, the state 
may control or grant it. In this case, however, 
it is unnecessary to determine whether the right- 
of fishing in the river Delaware, within the 
twelve miles circle, is exclusively within the 
jurisdiction of Delaware. Admitting, however, 
a common right of fishery in the people of the 
colony of New Jersey in 1682-3 and subse- 
quently, this would not grant the river or its 
soil, whether the right arose from grant or pre- 
scription. A prescription, extending to a lib- 
erty, profit a prendre, or jurisdiction, such as 
liberty of free fishery, &c. is not an acquest of 
the soil or water, but leaves them where -it 
found them. Id. 32. 

The argument which will also be made, that 
the duke had no title to the property, convey- 
ed, until after the royal conveyance was made, 
and that therefore Penn's title was void, is 
not quite as "old as creation," but it was made 
more than a hundred years ago by Lord Bal- 
timore in his suit with the Penns, was then an- 
swered by Lord Hardwicke himself, and, till 
now, answered beyond all power of renewal. 
The earl says: "I will lay aside the question of 
estoppel, which is a nice consideration; for 
the Duke of York, being then in the nature of 
a common person, was in a condition to be 
estopped by a proper instrument. In 1683, the 
Duke of York takes a new grant from the 
crown, and having granted before, was bound 
to make further assurance; for the improve- 
ments made by Penn were a foundation to sup- 
port a bill in equity for further assurance. The 
Duke of York, therefore, while a subject, was 
to be considered a trustee; why not afterward 
as a royal trustee? I will not decree that in 
this court; nor is it necessary, but it is a notion 
established in courts of revenue, by modern 
decisions, that the king may be a royal trustee. 
And if the person from whom the king takes by 
descent was a trustee, there may be grounds in 
equity to support that. And if King James II. 
after coming to the crown was a royal trustee, 
his successors take the legal estate under the. 
same equity; and it is sufficient for the plain- 
tiffs if they have an equitable estate." Noth- 
ing can be more sensible; nothing better found- 
ed both in the justice of the law and in the 
Justice of morals. The duke, no doubt, was 
"estopped," and the estoppel, working on the 
interest in the land, ran with the land. Her- 
mitage v. Tomkins, 1 Ld. Raym. 729, is in 
point as to the duke's "being estopped. Lord 
Holt there ruled, "that if A, not having any 
thing in certain land, demises it by indenture 
to B, and afterwards A purchases the land, 
this will be a good lease by estoppel." And 
the second resolution in Palmer v. Ekins, 2 Ld. 
Raym. 1550, 1551, is equally in point as to the 
operation of this estoppel upon any second 
grantee of the duke, if there ever had been such 
a grantee, which there certainly never was. 
That resolution, which makes no exception in 
favour of the crown, is thus: "Privies in estate, 
as the feoffee, lessee, &c. shall be bound bv, 
and take advantage of, estoppels. If A lease 
by indenture to B lands in which he hath noth- 
ing, and afterwards A purchases the lands in 
fee, and sells them to D and his heirs, D shall 
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be estopped. And where the estoppel works 
on the interest in the land, it runs with the 
land into whosesoever hands the land cometh." 

This doctrine is assumed as true in Trevivan 
v, Lawrance, 1 Salk. 276, of which case the 
marginal abstract (made probably by Knightly 
D'Anvers or Sergeant Wilson) is this: "Where 
estoppel works on the interest of the land it 
runs with it, and is a title." It may be ad- 
mitted that in general the crown is not bound 
by estoppels; that is to say, no estoppel can 
arise from any grant or act of the king so as 
to bind the crown. But if the king acquires 
by descent, or otherwise, lands which are bound 
by estoppel as against the person under whom 
he claims, the estoppel will continue even 
against the crown. 

The language in Reg. v. Delme, 10 Mod. 200, 
which will be cited on the other side, is the 
language, not of the court, for the case con- 
cludes with an "adjoumatur," but of counsel 
in argument. The axithorities referred to in 
support of it are 1st Siderfin, (a doubtful au- 
thority for any doubtful position) p. 412, and 
that is a short note deciding that the king may 
bring an action where he pleases; and Hobart, 
p. 339, where the ruling is "warranty collateral 
binds not the king without true and actual as- 
sets, nor by estoppels of his own recitals ex 
certa scientia." This is in accordance with the 
distinction contended for, and it is believed that 
no case can be found contrary to that distinc- 
tion. Even if the duke was not thus technical- 
ly "estopped," so to pass a title at law, — of 
which, when coming by estoppel, it is said in 
one of the preceding cases "an ejectment is 
maintainable upon the mere estoppel" — he sure- 
ly was estopped in equity. His covenants for 
further assurance made him a trustee, wheth- 
er a common or a kingly person; and what 
more is wanted here? 

But however imperfect Mr. Penn's title may 
have been in its origin, it was made perfect in 
various ways by confirmation from the crown. 
The letter from Queen Mary in 1694, is con- 
firmation. It was a restoration in all things; 
in rights of soil and in powers of government. 
Then, how could the sons of Penn have sus- 
tained their bill in equity before Lord Hard- 
wicke, 1 Ves. Sr. 444,. without a title and a 
good title. The bill in the curious breviate 
here produced, shews that they set out their 
title very fully. The act of September 2d. 1775, 
shews, moreover, that after being settled by 
Lord Hardwicke, Penn's title, as thus set out 
in the bill, was confirmed by Geo. III. in 1769, 
and by the state of Delaware on the very eve 
of her declaration of independence. The legis- 
lature which passed the act of September 2d, 
1775, appointed the delegates who attended in 
this hallj and declared her independence ten 
months thereafter. She thus came into the 
Union, claiming the Penn boundaries; and the 
principle established by. the supreme court of 
the United States is, that each state, on the 
Declaration of Independence, became invested 
with all the sovereign power within her colonial 
limits. 

It has had indirect confirmation of a very 
strong kind. At the .commencement of the 
eighteenth century the country was greatly ex- 
cited by contests about the royal powers of 
government, in all the colonies, but especially 
those of New England. New Jersey surren- 
dered them in 1702, and continued under a 
crown government from that day until the 
Revolution. The ministry of England procured 
the passage of the statute of Anne which pro- 
hibited the crown from granting charters with 
royal powers within the kingdom; and after 
that day no charter with such royal powers ap- 
pears to have been granted among the colonies. 
But Penn's continued to be a proprietary and 
charter government, with royal and sovereign 
powers, subordinate to the crown, and in many 
respects resembling the government of a counts* 
palatine in England. He was never displaced 



but once, and then only to be restored. It de- 
rived further confirmation in 1717 when a pow- 
erful nobleman at the English court, the Earl 
of Sutherland, petitioned the king, without suc- 
cess, for a grant of Penn's three lower coun- 
ties. The privy council referred the matter to 
Northey and Thompson, the attorney and solic- 
itor general. The deed from the king was not 
before these officers: its existence was unknown 
to them. Penn, they say, was unable to ap- 
pear, "being under a lunacy." The case was 
less strong than that here presented, yet the at- 
torney and solicitor general conclude their re- 
port as follows: "On the whole matter, we 
humbly submit it to your majesty's considera- 
tion, whether it will not be reasonable that your 
majesty's title should be established by the 
court of ehaneery before any grant should bo 
made of the premises." 1 Chalm. Op. 39-56. 
Was any such effort at establishing the title in 
chancery ever made by the Earl of Sutherland, 
by the king or by any one? It was not. 
Penn's title derived further confirmation from 
the decree of Lord Hardwicke (Belt, Supp. Ves. 
Sr. 198), which saved the rights of the crown, 
and gave liberty to either party to move to al- 
ter the decree in case the crown should evei 
disturb the possession. But no such motion 
was ever made that we have heard of, and wo 
must infer that the crown never did disturb the 
title. Indeed, there is an opinion of Northey v 
attorney general, expressly in favour of Penn's 
title to the three lower counties. The opinion 
was given in consequence of a contemplated 
agreement between the crown and' William 
Penn, to purchase from Penn his right of gov- 
ernment of the province of Pennsylvania and 
the three lower counties. Its date is 1711, and 
it is stated that William Penn waited upon 
him with his title papers, both of the province 
and three lower counties, and had made out his 
title thereto. 1 Chalm. Op. 32. 

But it is said, or will be said, that in 1685, 
in the controversy with Lord Baltimore, the ti- 
tle was decided to be in the crown. Let us 
look at the history of that case. At that time* 
Lord Baltimore contested Penn's title before 
the privy council. He claimed that his own 
patent from Charles I. for wild ana uncultivat- 
ed land, extended to the Delaware river. The 
privy council decided against his title, on the 
ground that the territory in dispute was not a 
savage country, (the only sort of country grant- 
ed to Lord Baltimore to settle and civilize,) but 
was settled hy a Christian people, to wit, the 
Swedes and the Dutch, who had been located 
on the Delaware before Lord Baltimore re- 
ceived his patent at all. Penn's title was not 
before the privy council. It was not necessary 
for him to show it. It was sufficient for his 
purposes to show that the crown had never 
granted it to Lord Baltimore, who, having peti- 
tioned the Icing on that occasion for a hearing 
on his title, stood before the privy council liko 
a plaintiff in ejectment, bound to show a title; 
and he failed to do it. Penn, being heard be- 
fore the council, in behalf of the crown, like a 
defendant in ejectment, folded his arms, and 
relied on the insufficiency of his opponent's titlo. 
The decree was in favour of the king, and prop- 
erly so, because, as against Lord Baltimore his 
claim was good. But the king's claim, which 
was thus adjudged good against Lord Balti- 
more, was, as against Penn, good to this extent 
only, that he was "royal trustee" for Penn, 
who held all the beneficial proprietary interest. 
We maintain the Penn title, because it is the 
true title; and we are instructed by the concur- 
ring testimony of the best professional men m 
Delaware, that with one or two exceptions, the 
inception of title to land there is by a proprie- 
tary warrant and survey, whenever it is neces- 
sary to trace a Delaware title back to its origin. 
But whether Penn had the title or not from 
the Duke of York, the duke had the title from 
the king. So the title was out of the crown; 
and the boundaries in the king's patent, which 
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-are nearly identical with those in the deeds 
from the duke to Penn, are the proper bound- 
aries of Delaware, even on the supposition that 
Penn had not the title. For, suppose the deeds 
from the duke to Penn to be void, still the fact 
appears that the Penns held possession of the 
■country, and governed it, for nearly one hun- 
dred years. They either held under their own 
title, or under that of the Duke of Tork, or by 
his acquiescence; and they held by the metes 
and bounds in the king's deed, which have al- 
ways been the metes and bounds of the colony 
-ind the state. In this aspect of the case the 
title is just as clear as if the Penn title were 
indisputable. With regard to the jurisdiction 
■exercised since the memory of men now liv- 
ing, we need not enlarge. The venerable Ken- 
sey Johns, whose high character for learning 
and integrity, and whose great opportunities 
for judging, must be well known to the arbitra- 
tor — he, and all the other professional gentle- 
men who have been examined, swear positively 
that, so far as they have ever heard or known, 
the state- of Delaware has exercised exclusive 
jurisdiction within the circle t and that they 
have never heard her right to do so questioned 
in Delaware, except in the single instance of 
these claimants under this Jersey title. Many 
■of the witnesses give in evidence acts of ju- 
risdiction by Delaware up to low water mark 
on the Jersey shore, her officers seizing vessels 
•and persons, debtors, and offenders against the 
law, in all parts of the river within twelve miles 
of New Castle, without question of the Dela- 
ware right. On the other hand, the only evi- 
dence of the exercise of judicial jurisdiction by 
New Jersey, within the circle was, that a con- 
stable came to the Pea Patch to arrest a man 
who had assaulted another between the island 
and the Jersey shore. He showed no process 
but a pistol. The fisherman denied the juris- 
diction of New Jersey and refused to go with 
the constable, who had to return without him; 
but the fisherman told him that if he would go 
to Delaware and get regular process from one 
■of her courts, he would go with him! The fish- 
erman understood the common law of the coun- 
try; and the people there understood no differ- 
ent rule. 

Without particularizing them, we, need only 
say of the various legislative enactments of 
New Jersey, that none of them are of sufficient 
force to control the clear language of the char- 
ter, nor indeed to do more than countervail 
other enactments of the same state. The act 
of January 21st, 1709, which brings the west-, 
ern limits of the counties but to the river, is 
strongly against them all, even if the state had 
a right to give herself, of her own mere motion, 
rivers and territories which belonged to others. 

As to the adverse possession, the evidence 
has been already stated. Was this such a pedis 
possessio as will constitute an adverse holding 
against the state of Delaware? Even if ad- 
verse possession made a title against that state; 
which the learned counsel on the other side, 
who come from states where the law may be 
■different, will allow us to inform them that it 
does not. The state had no knowledge of it. 
It wag an insignificant thing at best, which, it 
noticed, would not have been resisted. It 
proved to have been an unprofitable speculation, 
and because they knew that it would, prove so, 
is the reason why the fishermen from New Cas- 
tle never attempted any similar enterprise. 
You might as well go about to prove title to a 
"whole forest, by showing that you had hunted 
the bear and the panther, or any other animals 
ferre naturae, there, as to set up a title to an 
island under water at high tide, by proof that 
you hadj at some time, fished for shad and her- 
ring on its margin. We say nothing of the' ab- 
surdity of attempting to prescribe for a shoal 
beneath the flow of the tide. The proof of the 
■case renders it unnecessary to discuss the law 
of prescription, or its application to such an 
object. It is said that Stypson's Island and 
Egg Island were held under grants from New 



Jersey. The islands were in the bay near the 
Jersey shore, and outside of the circle. We 
know nothing of either, or of the grants for 
them. In Smith's History of New Jersey (page 
415), it is mentioned that as late as 1758, the 
J-ndians claimed title to "Stypson's Island, near 
Delaware river." If this be true, we may 
doubt perhaps the existence of any state grant 
for it prior to the Revolution. But we enter 
our protest against any attempts to establish 
a prescriptive right to either lands or waters 
within the limits of Delaware, by showing a 
trespass on what the law writers call "an un- 
guarded possession," a trespass of which the 
state had no notice, or which was too insignifi- 
cant to attract attention or resistance. If ii 
could be proved that any citizen of New Jersey 
had built a temporary shantee on the little 
,sand flat called Goose Island, or even pastured 
a cow there, would it not be ridiculous to set up 
an adverse holding within the circle for the 
state of New Jersey, when the people on the 
opposite shore had either not; noticed the fact, 
or, through charity for the poor man, had not 
driven him awas r ? 

The object of Penn, in obtaining the grant 
of the river and soil of the Delaware may 
be readily conceived. It was to command the 
door and entrance to his favourite colony of 
Pennsylvania, including the intended city of 
Philadelphia. He wished to protect that col- 
ony from the exactions on its commerce to 
which it would be liable, in case the country 
on the right bank of the river, below Penn- 
sylvania, and the river itself, should fall into 
unfriendly hands. The historian Ebeling, of 
Hamburg, tells us that the object was the 
safety and security of Pennsylvania (1 Haz. 
Pa. Reg. 34); not only the security of the nav- 
igation and commerce of the river, as neces- 
sary to the prosperity of his colony, but also 
the safety and defence of that colony against 
an invading foe. The power of establishing 
marshal law for the suppression of insurrec- 
tion, mutiny, and rebellion, and the power of 
repulsing and expelling all invaders, were ex- 
pressly conferred upon him by the duke's deed, 
as explained by the subsequent deed from the 
king. Without the river, he could not erect 
a fort on an island within it, nor plant a 
chevaux-de-frise, to repel a hostile fleet; for, 
in his prior grant of the colony of Pennsylva- 
nia, of 16S0, his whole colony was bounded 
on the east by the low water mark on the 
western side of the Delaware river. Observe 
the language of the deeds, connected with the 
circle. So far as they convey the land, it is 
only that lying within the circle; but when 
they convey the river it is different. They cpn- 
vey all the islands in the river, "and the said 
river (i. e. the whole river) and soil thereof 
lying north of the southernmost part of the 
said circle." Penn had already the province 
of Pennsylvania, stretching its broad side for 
nearly two hundred miles along the river. He 
next gets twenty-four miles of a small sterile 
country below, and all the river. Can it be 
doubted that he meant the grant principally 
for the benefit of the larger tract as well as 
of the small one? With the policy of the 
compact of April 26th, 1783, by which Penn- 
sylvania surrendered one-half the river above 
the circle to New Jersey, we have nothing to 
do. But we think it clear, from the evidence 
before us, that there was some mistake about, 
the Pennsylvania title, and that Penn was 
as great a statesman as some who have suc- 
ceeded him. The opinion of York and Ray- 
mond, in 1721, that neither Pennsylvania nor 
New Jersey had title to the river and its 
soil, by virtue of their respective charters, was 
true, but this opinion would have been changed 
by the production of the deeds under which 
Penn acquired his title to the three lower 
counties, and all the river and soil thereof 
north of the southernmost part of the circle. 

Those deeds could not have been known, 
we think, to the commissioners who negoci- 
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ated the compact of April 26th, 17S3. There 
is ground to believe that islands, in the Dela- 
ware were granted by Pennsylvania prior to 
the Revolution. See Fisher, v. Carter [Case 
No. 4,815]. 

As to the value of Judge Baldwin's opinion. 
The case was tried on the most imperfect in- 
formation, and the charge is inconsistent and 
confused. But the doctrines of the court, as 
we read them, were unsound even upon the 
case as it there appeared. The doctrine of ad- 
verse possession we have disposed of. The 
line suggested as possible, from the two points 
where the circle touches the river, it will he 
seen by the chart, would actually give us the 
island which we claim, as well as a part of 
New Jersey which we don't claim. That part 
of the opinion in which he construes one of 
the duke's deeds by the language of the other, 
merely because they were both executed be- 
tween the same parties and on the same day, 
though for different tracts of territory, is an 
example of judicial license for which our law 
books furnish no" parallel. Then Judge Bald- 
win considers the act of February 7th, 1794, 
a disclaimer of the Penn title. We need not 
explain the true objects of the act, which are 
well known to the profession in Delaware. 
But whatever it may mean, or whatever it 
may do, it is apparent that one of its great 
objects was to confirm all the titles in Dela- 
ware which had ever been lawfully issued, 
either by the Penns or the Duke of York. 
The judge calls the recital in the preamble of 
this act of Delaware her "repudiation" of the 
proprietary title. What he means by repu- 
diation our law books do not advise us. Is it 
that the state is estopped to assert the truth 
by a mere preamble in one of her legislative 
enactments? But New Jersey could not take 
advantage of such an estoppel, if there were 
any, because she is a stranger to the act. 
There can be no estoppel which is not mutual. 
The holding of the judge amounts to this, that 
Delaware, through her act of 1794, had, by 
way of estoppel, or, as he calls it, by "election 
and repudiation," ceded away a part of her 
territory to New Jersey. If so, New Jersey 
must have agreed to accept this portion of ter- 
ritory from Delaware, before she could be- 
come entitled to it. There must, therefore, 
have been some compact or agreement between 
the two states, the one to cede away a part 
of her territory, and the other to receive it as 
a part of hers. To this the reply is, that the 
constitution of the United States declares 
(article 1, § 9), that "no state shall, without the 
consent of congress enter into any agreement 
or compact with another state." The doc- 
trine that Delaware, on coming into the Union, 
had her "election" either to affirm or repudi- 
ate the proprietary title, is a new doctrine, 
never heard of before. Who had the right 
to put her upon her election? What princi- 
ple, or what rule of duty, demanded such a 
thing of her? If the , legislature of Delaware 
had asserted in a thousand preambles, that 
the Penns, in 1794, had no title to the vacant 
lands an Delaware, the whole of them would 
not have shaken the great fact established by 
all history, that William Penn was the own- 
er of the vacant lands in the territories com- 
prising the three lower counties. 

There yet remains another view of this case; 
and, if we are right in it, the title of the 
United States is good, although the utmost 
pretensions of New Jersey, which are that 
her title extends to the middle channel of the 
river, should be sustained. If she holds to 
the middle of the channel, where is that chan- 
nel? Mr. Fairfax, of the coast survey, proves 
that the Jersey channel is the widest, deep- 
est, shortest and most central channel. The 
inference must be that the volume of water 
which daily passes on the Jersey side, is great- 
er than that which passes on the Delaware 
side. We have no definition in the books of 
what the "main channel" of a river is, but we 



suppose 8 that such a channel is that one 
through which the greatest volume of water 
passes, and which is nearest to the centre of 
the river. Indeed Mr. Fairfax says in so 
many words, that the Jersey channel is "the 
main channel." It is true that pilots, and 
common watermen who navigate but small 
craft, consider the western channel to be the 
"main channel;" by which they have meant, 
generally, that it has been more navigated by 
vessels than the other. But they appear ta 
have been ignorant of the depth of water in 
the eastern channel, and their testimony re- 
minds us of the refusal of some of the New 
York pilots to believe in the existence of Ged- 
ney's channel, long after the coast survey had 
published its soundings to the world. Our 
Delaware pilots, although among the best in 
the world, were unacquainted with the exist- 
ence of Blake's channel^ on the western side 
of the bay, before the coast survey disclosed 
its course and depth. In 183G the Pennsylva- 
nia line-of -battle ship, the largest, vessel that 
ever floated on the waters of the Delaware, 
passed down the Jersey, not the Delaware, 
channel. It is admitted that the bottom of 
the Delaware channel is soft, and the channel 
itself better known, which is the reason why 
it is preferred; as an injury from grounding 
on mud bottom would be less than an injury 
from grounding on a bottom of sand or gravel. 
It has been said that in ancient days the- 
depth of water in the eastern channel was 
m\;eh less than it is at present, and that the 
river has been constantly gaming for a number 
of years upon the New Jersey bank. That 
does not alter the relative rights of the two 
states. In such a case, what is lost by one of 
two coterminous states is gained by the other; 
and if it had been proved that the main chan- 
nel was formerly on the Delaware side, but 
that it had insensibly changed its course and 
passed through the Jersey channel while form- 
ing the island, the law of nations would, in 
that case, clearly give all the alluvia and all 
the islands westward of the new channel to 
the state lying on that side of it. The dis- 
tinction is between alluvion and avulsion. A 
state loses or gains by the former, but not by 
the latter. 

Mr. Bibb and Mr. Eaton, for the United 
States. The grant of the king to the Duke of 
York, 12th March, 1663-64, was of an im- 
mense region extending from St. Groix in the 
state of Maine, to the southernmost extremity 
of the state of New Jersey. Its object, after 
dispossession of the Dutch, was colonization. 
It conveys all waters, fishings and royalties ap- 
pertaining to the granted premises. The duke, 
in 1664, conveys a very large portion of the 
tract to Berkeley and Carteret, with the same 
extensive estates, rights and privileges. Col- 
onization was the sole object of this grant. 
Upon such grants, made with such objects, it is 
difficult to presume that a right to a natural 
portion of the river was withheld. If not es- 
sential to the purposes of the grant, it was 
largely conducive to them, and all presumption 
must be in its favour. The river was in early 
days the only mode of passing from the north- 
ern part of the colony to the southern; the 
colonists were constantly upon it passing up- 
and down. It would have been inconvenient, in 
the highest degree, that crimes committed be- 
low low water mark should have been without 
the limit of any cis-Atlantick jurisdiction; 
amenable only to courts more than three thou- 
sand miles away. The breviate produced on 
the other side, shews that in their suit with 
Lord Baltimore, the Penns actually adduced 
as part of their title to Delaware, this grant of 
12th March, 1663-64. "It is pretended," says 
the breviate (page 37), "that as this grant to- 
the Duke of York, when coming from the east- 
ward, extends only to the east side of Dela- 
ware Bay, so that it did not by express words 
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include the three lower counties which are on 
the west side of that bay. But it was a very- 
large and extensive grant, of several very large 
tracts and territories in America, and passed as 
we say all lands appertaining to those extensive 
tracts." And by this the Penns claimed Dela- 
ware. This was carrying the matter certainly 
very far, and the intelligent counsel of the 
Penns properly admit, that so carried, it is 
41 weak point in their case. It would have 
passed half a continent. But even in this ex- 
tent, it was the doctrine of the Penn proprie- 
taries of Delaware in 1735; and the state of 
Delaware cannot complain of that argument if, 
In 1847, we lay hold of what is but a hem of 
its garment. 

How does the case stand upon authority? 

We have no knowledge of the circumstances 
under which the opinion of the crown lawyers 
was given in 1721. 1 Chalm. Op. 59. It is 
probable that it was upon the application of 
some person for a grant of those islands. 
There could not well have been any other occa- 
sion for.it. Crown lawyers understood the 
proprieties of their office, and, as might have 
been predicted, the opinion is in favour of the 
crown. But was any grant ever made in ac- 
cordance with it? any act done in consequence 
ofit? Certainly none ever was; and consid- 
ering the zeal with which these grants were 
asked for, we may well oppose the action of 
the crown, to the abstract opinion of its coun- 
sel. Looking only at "clauses extracted out 
■of the charters of New Jersey and Pennsylva- 
nia," the crown lawyers may have been right; 
looking at the whole charters, their objects, the 
colonization under them, and the interpretation 
which had been made upon them, by fifty-seven 
years of practice and action, they were cer- 
tainly wrong. 

It is certain that in Handly's Lessee v. An- 
thony, 5 Wheat. [18 U. S.] 374, 385, the doctrine 
we oppose was but conceded, not decided. The 
judgment went on another point. But even the 
concession was upon a very different case. Vir- 
ginia, a populous state, having a people liv- 
ing on its river, grants to the United States, 
out of pure liberality, "the territory northwest 
of the river Ohio." It grants territories, noth- 
ing else. It conveys no powers of government, 
nor appurtenances, nor privileges, nor rights, 
nor estates whatsoever, connected with, or 
appertaining to the original territory. The 
gift is limited "to territory northwest of the 
river:" the bare territory. Compare the lan- 
guage of the grant by Virginia with that of the 
grant by Charles II. ante, p. 1124. One carries 
■every thing; the other, land, and land alone. 
The difference between them is as wide as the 
poles. They are grants, and that is the only 
point of resemblance between them. Corfield 
v. Coryell [Case No. 3,230] is no authority ei- 
ther; for the case was decided upon the form 
of action alone; and though Judge Washington, 
referring to the grants of Charles II. and the 
Duke of York, does say, that under these grants 
(italicizing the words) the claim of New Jersey 
below low water mark cannot be maintained, 
he yet says, after looking at but a portion of 
the early New Jersey legislation produced here, 
that "these acts prove, beyond a doubt, that 
the proprietaries of West New Jersey, from a 
very early priod asserted a right to the river 
Delaware or to some part thereof, below low 
water mark and along its whole length." It 
is unimportant for our casQ, as we shall shew 
hereafter, whether the right arose on a nice in- 
terpretation of the charter, or whether it arose 
from claim de facto. We beg to say too, that 
Judge Washington's limitation of the rivers, 
fishings and royalties granted, to those "with- 
in the boundaries of the granted premises," is 
a limitation different from that of the charter, 
which gives not those "within" the premises — 
but those "belonging and appertaining to them, 
with their and every of their appurtenances." 
Who can doubt that the river Delaware is to 



some extent naturally "appurtenant" to New 
Jersey? It washes her shores along her whole 
western length. It receives the waters of her 
streams and rivers. The products of her soil 
are shipped directly upon it. Her people drink 
its water, and take its fish for their sustenance. 
They erect their mansions upon its margin, and 
contemplate, with the pride of ownership, the 
broad and beautiful expanse which gives to the 
landscape its crowning grace. It has always 
been so; so let it ever be! You might as well 
tell the people of New Jersey that their title 
papers were blanks, and their estates "air, 
thin air," as tell them that the mud which 
the receding tide exposes, is all their right in 
this noble stream; this stream so nearly con- 
nected with their present enjoyment, their fu- 
ture wealth and their ancient glory. Of Bennett 
v. Boggs [Case No. 1,319] we need not speak. 
It was decided upon the last two cases, neither 
of which is authority for its doctrine. Much 
better authority on this particular subject is 
that of Chief Justice Tilghman. Kean v. Rice, 
12 Serg. & It. 203, 209. In a case before him. 
a defendant of Pennsylvania being prosecuted 
by an inhabitant of New Jersey for taking oys- 
ters in Delaware Bay below low water mark of 
the Jersey shore, set up, among other defences, 
that New Jersey had no jurisdiction. "Very 
laborious researches into ancient records have 
been made, to shew that New Jersey was 
bounded on the west by the Bay of Delaware, 
and therefore could have no jurisdiction below 
the low water mark. Such a doctrine," says 
the chief justice, "would come with an ill grace 
from the courts of Pennsylvania, which is 
bounded on her charter, on the east, by the 
river Delaware, and yet has always claimed 
and exercised jurisdiction at least to the middle 
of the river, and finally settled, by a solemn 
compact with New Jersey, the right of navi- 
gation and jurisdiction as to the whole river. 
In the construction of the colonial charter, an- 
cient claim and usage, are entitled to very great 
weight. Not long before the American Revo- 
lution, Lord Rochford attempted to obtain a 
grant from the crown of England of some 
valuable islands in the Delaware, opposite and 
near to the Pennsylvania shore, under pre- 
tence that the charter to William Penn was 
bounded on the east, by the river. The argu- 
ment seemed plausible. But the proprietaries 
of Pennsylvania, having obtained a hearing be- 
fore the king in council, and proved that they 
had always exercised jurisdiction on the river, 
always claimed those islands, -and granted some 
of them for .a valuable consideration, which 
had been improved at great expense by the pur- 
chasers, and were then very valuable, the 
claim of Lord Rochford was relinquished." 

We have to regret that while this case is ar- 
gued on one side by lawyers of Delaware, who 
are intimately acquainted with all her local and 
juridical history, who know instinctively where 
to apply for evidence of all that she has ever 
claimed; it should be argued in behalf of New 
Jersey by those who have scarcely any knowl- 
edge of what relates to her peculiar history or 
claims at all. There are many islands in the 
Delaware which lie nearest to her shore; some 
of them have been held under title prior to the 
Revolution, and no doubt the records of her 
land office would shew that they are held under 
warrants from her, as those nearer Pennsylva- 
nia are affirmed by Chief Justice Tilghman to 
be held under warrants from that state. It 
would appear from Smith, the historian (Hist. 
N. J. 445), that New Jersey claimed Stypson's 
Island, which is believed to be in the Delaware; 
and we are credibly informed that Egg Island 
is held under a New Jersey warrant. It is 
not important that these islands are without 
the circle; for according to the argument of 
the other side, New Jersey did not come, any 
where along her whole extent, below low water 
mark. If she came below that mark without 
the circle, the same charter or the same usurp-, 
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ation would take her below within it. As for 
Reedy Island and Bombay Hook, nothing can 
be inferred from the claim of them by Dela- 
ware, though within the circle, for they both 
lie much nearer to Delaware than to New Jer- 
sey. Here, let it be remembered, was New 
Jersey, a great state, with soil and powers of 
government granted away; remote from the 
parent country; its people stretching them- 
selves, as is usual in a new country, along the 
water's margin. How naturally would they by 
degrees usurp rights beyond those granted by 
their deed! Pennsylvania we see did it; and the 
usurpation was admitted by the crown. New 
Jersey had been there sixteen years before 
Pennsylvania, and having no opposite neigh-: 
hours, was still more likely to do it. Indi- 
viduals may not be able to prescribe against 
the crown, but a distinction in favour of colo- 
nies — of nations as these truly were — seems en- 
tirely natural. "I am of opinion," says Lord 
Hardwicke in his opinion upon the disputes be- 
tween the Penns and Baltimore (1 Ves. Sr. 444, 
453), "I am of opinion that full and actual pos- 
session is sufficient title to maintain a suit for 
settling boundaries: a strict title is never en- 
tered into in cases of this kind, neither ought 
it. * * * I will say once for all, that long 
possession and enjoyment, peopling and cul- 
tivating countries, is one of the best evidences 
of title to lands in America that can be; and 
so I have always thoxight in all cases since I 
have served the crown; for the great beneficial 
advantages arising to the crown from settling, 
&c. is that the navigation and commerce of this 
country is thereby improved. The persons, 
therefore, who make these settlements ought 
to be protected in the possession as far as law 
and equity can." Now, with even our imper- 
fect evidence we can shew, that in all probabili- 
ty the state of New Jersey did never consider 
herself as bound by low water mark. Penn- 
sylvania, bounded just like her, we see did not. 
Why should New Jersey be presumed to have 
done so? It was against her convenience. It 
was no where so directly prescribed to her. 
Handly's Lessee v. Anthony had never raised 
doubts upon the question, and the general law 
of nations was in her favour. We find, accord- 
ingly, that six years before the Duke of York's 
grant to Penn 'for the circle, New Jersey actu- 
ally grants "convenient portions of land for 
wharves, keys and landings." There was no 
limitation to their extent. A break-water to 
the middle of the bay and wharves to an in- 
definite extent in the river, were both within 
the right. In 1693, she declares Delaware Bay 
"within the boundaries of her government," 
and in the strongest way treats its whalery as 
within her jurisdiction. In 1725, she taxes the 
ferries across the river, and enacts such laws 
as shall compel the neighbouring colonies to 
pay the tax. In 1771, she treats the soil of the 
river as well as its waters completely as her 
own property, giving to commissioners "au- 
thority to clear, scour,, open, enlarge, straight- 
en or deepen" the river; to remove any ob- 
structions in it; and provides for the trial of 
any offence against the act, committed upon 
the river. All these acts, with others not very 
unlike them, are publiek acts of her legislature, 
which it must be presumed were known, and 
which, so far as the evidence goes, it is certain 
were nevrer opposed nor questioned by any 
body, least of all by Delaware. We repeat, it 
is of no moment that they are not specifically 
applied within the circle. The whole of the 
western boundary of New Jersey, so far as the 
charter limits give it, is the same: and in con- 
struing the charter as coming below low water 
mark, there is no limitation to those portions 
above and below the circle, nor exception of 
that part within it. Now what on the other 
hand is the title of Delaware? The deeds to 
Penn from the Duke of York certainly convey 
no title of themselves. But it is said that the 
royal charter of 22d March, 1683, to the Duke 



of York made good, "by estoppel" or some other 
operation of law, a title which, of itself, is 
conceded to be bad. But to this position there 
are objections: 

I. That charter could convey nothing which 
had been previously granted to Lord Baltimore, 
as all the land between the Chesapeake and 
Delaware Bays had been. It is of no use to 
say that Penn finally established a title to the 
Delaware half of that same territory, in Penn 
v. Lord Baltimore. He did so as the report or 
the case shews, principally in virtue of the 
articles of agreement of 1732, coupled with long 
possession and colonization. The order in 
council of November 7, 16S5, which was made 
after the charter to the duke, gave this terri- 
tory to the king, not to Penn; and that order, 
so far as Lord Baltimore was concerned, de- 
prived him of no right under the charter;— 
which could not be repealed, it is submitted, 
by any order of council, nor otherwise than by 
scire facias to repeal the charter for deception, 
or as having been improperly granted. What 
motive , Lord Baltimore had for entering into 
the articles of 1732, by which he surrendered 
a portion of his territories, we need not in- 
quire. That he thought them unjust is clear, 
since he strongly resisted their execution. It 
is enough for our purpose that on them the 
Penns' bill was filed, and that on them with 
possession and colonization he got the decree. 

II. That if the charter did convey to the 
Duke of York, the estate which he, having 
nothing in, had previously granted to Penn,. 
and if the duke had been boimd, as a private 
person, by the estoppel which, in virtue of the 
two deeds, might make a title to Penn, yet the 
duke was freed from it so soon as he ascended 
the throne. "There is no arguing," said coun- 
sel in Beg. v. Delme, 10 Mod. 200, as if statins 
a well settled doctrine, "from proceedings at 
law between subjects, to suits where the crown 
is a party, because the crown has several privi- 
leges; as the crown may wave their demurrer, 
take issue and wave that issue. The crown 
may change their own venue. The queen may 
amend her pleadings at any time, nor will any 
estoppel bind the crown." 

There is an&ther inquiry to be made. Could 
the king of England, in his prerogative right, 
grant the beds of navigable streams where the 
tides ebb and flow, and which are thus reck- 
oned arms of the sea? Does not Magna Char- 
ta prevent him, and does he not hold them in 
trust for the benefit of all the subjects of his 
realm, and not to be bestowed in monopoly or 
for individual benefit? Martin v. Waddell, 16" 
Pet. [41 U. S.] 411. Delaware then has nu 
paper title; and what is the evidence of any 
claim, or exercise of exclusive right upon the 
river beyond the middle line; claim, it is meant, 
anteriour to the Bevolution. That of the fort 
tax was met by resistance as soon as it was 
made, and abandoned by Delaware as soon as it 
was resisted. This case shews that Delaware 
was ready not only to assert her rights, but to 
assert much more than her rights. Though Del- 
aware incepts her title in a way which Penn 
always knew to be irregular, whieh the Earl of 
Sutherland asserted before the commissioners 
for trade and plantations, in 1717, was void, 
and whieh the crown lawyers thought was very 
doubtful; though she was in dispute with the 
Maryland proprietaries for seventy-eight years, 
and through two generations of both the Penns 
and the Baltimores; and had, on these ac- 
counts, great motive to recur to her boundaries 
frequently, and to define them with precision; 
where is the act by which she has asserted that 
she owned all the river, its soil and its islands 
clear to the Jersey shore? The decree in chan- 
cery (Penn v. Lord Baltimore, 1 Ves. Sr. 444), 
in 1754, had reference to the western boundary. 
It went upon articles of agreement between the 
parties. No one pretends that Lord Baltimore 
ever owned or even ever claimed either the 
river, river-soil or islands, within the twelve 



f30 Fed. Cas. page 1143] 

miles circle. His claim was to the river not 
over or in it; and the Penns contended that 
he did not even come to the river by many 
miles. Is it not then absurd to say that by a 
suit against Lord Baltimore for a specifick pei> 
formance, Penn could-acquire the property now 
in question. Besides, neither William Penn nor 
Lord Baltimore, in their agreement of 1732, had 
any power to contract for New Jersey; nor to 
compromit the rights of the colony of New 
Jersey bv a bill and answer, and decree of the 
court of chancery in England, for specifick exe- 
cution of a contract to which New Jersey was 
not a party contracting, nor a party in the suit. 
Lord Hardwicke, in his opinion and decree, 
states the case as a matter between the parties 
to the suit, and as not binding the tenure of tho 
planters, nor the rights of the crown, nor the 
rights of any person not. a party to the suit. 
While on the subject of Lord Hardwicke's de- 
cree, it is to be observed that so far from rest- 
ing the Penns' Case on their deeds, the ear\ 
puts it upon possession and settlement as per- 
haps its strongest grounds. 

But admit that the deeds of the duke and the 
king gave Delaware a right to the whole river 
and its soil, we think that the non-assertion of 
any title by herself, the constant counter-asser- 
'tion and action by New Jersey,— both taken in 
connexion with the anomalous, ungeographicai 
and unnatural character of the boundary— its 
variance, in the same continuous stream, from 
the boundary above and below it; its total want 
of definition, and the impossibility of giving It 
any, as to place of either beginning or ending; 
the uncommon facility, not to say the irresista- 
ble necessity for usurpation and encroach- 
ment; all urge to the conclusion, if the conclu- 
sion be any way possible, that she did in point 
of fact abandon the Jersey lialf. Many wit- 
nesses, of whom we need say nothing except— 
that they all came from Delaware— tell us that 
since the Revolution, Delaware has always 
claimed and exercised jurisdiction over the riv- 
er within the circle; that they never heard it 
denied or doubted in the state of Delaware. 
Both may be admitted. As to the first, the 
matter depends upon ante-revolutionary claim, 
not upon claim since the Revolution. We all 
agree that whatever boundary New Jersey had 
in 1776, that she has still. Respecting the. sec- 
ond, lawyers of Delaware were not in a posi* 
tion where they were likely to hear much of 
the claims of New Jersey. Of course they 
never heard the Delaware title doubted in Del- 
aware, any more than they would have heard it 
suspected in New Jersey. They knew what 
they knew, but not what they did not know. 
They did not know what happened before they 
were born, nor what happened in places from 
which they were absent and remote. New Jer- 
sey was not heard by them, and they did not 
speak loud enough to be heard by New Jersey. 
The exclusive jurisdiction of the state of Dela- 
ware, attempted to be proved, is in its nature a 
negative; it amounts to nothing more than 
this, that they, these witnesses, men of a sin- 
gle generation, living in one state of Delaware, 
did not know every tiling which, iu the long 
track of time, had taken place in another state 
of New Jersey: The legislative enactments 
given by us in evidence rebut the negative evi- 
dence of ante-revolutionary "exclusive juris- 
diction," attempted to be set up for Delaware. 
We have not brought the sworn testimony of 
the profession in New Jersey, but it is clear 
that Mr. Wall and Mr. Grpen, both of them 
holding office under the United States, have 
considered that Delaware did not have such 
rights as she claims; for they have both given 
opinions in favour of Mr. Humphrey and 
against the United States under which they 
were acting. All the trials referred to by our 
opponents have been in Delaware; and there 
is no evidence in any one of them, on which 
side of the middle line of the river the process 
in them was served. In a river so broad as the 
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Delaware here is, having close 'to the Delaware 
shore the channel universally supposed to be 
the main one, and almost universally navigat- 
ed; the large majority of the few cases where 
process appears to have been served on the 
river, would be on the Delaware and not on the 
New Jersey side of the line. They give, there- 
fore, but little support to the Delaware claim. 
In no instance where the process is shewn to 
have been served on the Jersey side of the 
middle line, was there either resistance or trial. 
Of what judicial value— of what weight as prec- 
edents—the opinions of bound-bailiffs or of com- 
mon sailors are worth, may be discovered, if it 
requires to be searched for, in the testimony of 
Mr., Janvier, taken by the United States. _ This 
gentleman who is brought to show practical il- 
lustrations of theoretical jurisprudence of more 
learned men, informs us that within his mem- 
brv R. O. Dale, who was sheriff of New Castle 
county from 1803 to 1806, boarded a ship, with 
his posse, and arrested a person on board of 
her, after she had been run ashore on the 
Jersey side! 

(The counsel then went into an argument up- 
on the facts already stated, in order to shew 
that Mr. Humphrey had acquired a title to the 
island by possession: his warrant and survey 
were in 1784, from which time he was in pos- 
session until 1815, when dispossessed by a mil- 
itary force of the United States. This disseizin 
was a tortious one, and gave no title to the dis- 
seizor. Even if Delaware had a title to the 
island, she was not in nossession in 1813, when 
she conveyed to the United States; and the 
•counsel therefore assumed, that the transfer, 
being the transfer of a "pretence title," was 
illegal. The doctrine of election and repudia- 
tion under the act of February 7, 1794, was also 
urged, with other points which were of less im- 
portance.) 

Then again, in 1784, when the survey was 
made for the Halls, the island was much near- 
er to the Jersey shore than now. That shore 
has been continually washing away since the 
formation of the island. The main channel of 
the river, the greatest volume of water, and 
greatest depth of water, then, was next the 
Delaware shore, however it may be at present. 
Now although the publick jurisdiction between 
two states on opposite sides of- the river, having 
the river as their common arcifinious boundary, 
changes with the channel of the river, yet pri- 
vate rights acquired under the proper jurisdic- 
tion, before the change in the channel, are not 
annulled by the change of the current, nor 
transferred as publick domain to the other ju- 
risdiction. The private right of property re- 
mains valid and secure through- all changes of 
the channel of the river, if the land be not sub- 
merged or washed away. • Whether therefore 
the island be* at this time, in New Jersey or in 
Delaware, it is -still the property of Mr. Hum- 
phrey. It may have changed its sovereign: 
its owner is still the same. 

But finally, the language of the duke's deed 
to Penn cannot be followed with the literality 
whieh a lawyer is disposed to give to everj 
deed. "Land lying within the compass or cir- 
cle of twelve miles about" the town of New 
Castle, would include land on the east just a* 
much as on the north, south and west and there- 
fore would include land in New Jersey, whicn 
the duke could not grant .as well as that in 
Delaware which he could. It can only grant 
that "land lying within the compass or circle," 
which the duke had a ritxht to grant, that is to 
sav land in Delaware. By this grant of "land," 
neither the river nor soil of it passes. This 
the counsel of the other side have themselves 
asserted in regard to our proprietary warrant 
of 1784. Besides which there is an express 
grant of whatever islands, river and river-soil 
are conveyed. The circle, then, stops with the 
river edge. There is nothing to carry it to 
"land" across. The facts of the case force us 
to bring it but to this margin; and it is cleat 
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from the Penns' own map, which is prefixed 
as an exhibit to the breviate of their solicitors 
in Penn t. Lord Baltimore, that this was the 
construction which the Penns themselves gave 
to it. Now throwing aside all other questions, 
it will be seen, by looking at the chart, that by 
even giving to Delaware what the duke's deed 
professes to grant her, that is to say, "all is* 
lands in the said river Delaware, and the said 
river and soil thereof lying north of the south- 
ernmost part of the said circle," she will not 
get the Pea Patch Island. A line drawn north- 
ward from the point where "the southernmost 
part of the said circle" touches the river, leaves 
this island on the outside. Give her, then, all 
she claims and she leaves us all we ask for. 

OPINION. 

Mr. SERGEANT, the arbitrator, having 
heard the evidence and arguments, and taken 
due time to examine and consider the matter, 
delivered the following opinion on the 15th 
January 1848, in one of the rooms of the cap- 
itol at Washington, in the presence of the 
counsel of the respective parties, and also of a 
considerable assemblage of persons who thought 
fit to attend: 

The question submitted by the United States 
on the one side, and James Humphrey on the 
other, is thus stated in the, submission: "To 
decide the question of the title to the Pea 
Patch Island, as derived by the United States 
from the state of Delaware, and by the said 
James Humphrey, claiming through the said 
Henry Gale, deceased, from the state of New. 
Jersey." 

The importance of the case consists chiefly 
in this; that it involves the question of the 
boundary for nearly twenty-five miles, between 
the two states just named. It is true that the 
settlement of that boundary is not submitted, 
nor to be decided in the arbitration; New Jer- 
sey and Delaware not being parties to the sub- 
mission, nor having agreed so to submit their 
rights. But it is also true that in conveying, 
the one to the United States, and the other to 
an individual, the island in controversy, they 
have necessarily communicated to the grantees 
the right to assert the title respectively con- 
veyed to them, and to dispute the adverse title: 
and it is very manifest that this controversy 
turns mainly, if not entirely, upon the question 
of the limits and jurisdiction of the respective 
states. If the Pea Patch Island is within the 
state of New Jersey, the title is in Mr. Hum- 
phrey. If within the state of Delaware, the ti- 
tle is in the United States. 

- The consideration and respect due to these 
states, as members of the Union, in whatever 
may touch their rights and interests, seemed 
to require that as much publicity as possible 
should be given to the proceedings; and an in- 
timation to that effect was promptly acceded 
to by the city and county of Philadelphia, in 
liberally granting to -the arbitration the use, 
first, of the supreme court ehamber. and after- 
wards, of the venerable Hall of Independence. 
The arbitrator was attended by the counsel of 
the parties, who had laboriously searched out 
the evidence wherever it could be found, and 
followed its production with an able and learn- 
ed, as well as interesting, discussion on both 
sides. It is believed that nothing has been 
omitted in either respect; and that there is no 
reason to suppose that any thing in the shape 
of evidence or argument remains unexplored, 
which could throw additional light upon the 
subject. It remains for the arbitrator, after 
careful deliberation, and with the aids just 
mentioned, having come to a conclusion sat- 
isfactory to himself, to make his award. In 
ordinary cases his duty would be performed by 
simply executing the needful paper, and giving 
it the direction which is required, in order to 
render it, as demanded by the submission, 
"final and conclusive between the United States 



and the said James Humphrey, claiming under 
the said Henry Gale, deceased." 

But the same motives of consideration and 
respect, already stated, for giving the utmost 
publicity to the proceedings; the nature of the 
controversy; the length of time it has been 
pending; the names that have been connected 
with it, from whom he will feel himself bound 
to differ in his views, or at least to appear to 
differ; and, he must add, the great confidence 
reposed in him by the parties in leaving the 
matter so long litigated to his sole determina- 
tion—a confidence which forbids him to doubt 
his ability to decide it, but by no means relieves 
him from an anxious sense of the responsibility 
of the task he has, by their invitation, under- 
taken — all these things concur to impose upon 
him the duty, as it is also his desire, to pre- 
sent, in an intelligible and somewhat permanent 
form, the grounds of his decision, for the sat- 
isfaction of the parties, and the examination 
■ of those who may feel any curiosity about the 
case, or any interest in it He is fully aware 
that his opinion is of no authority whatever, 
except for the single purpose as to which the 
agreement of the parties has made it conclu- 
sive; that is, the question of title between 
them. He will, therefore, proceed to state these 
grounds as briefly as may be consistent with 
perspicuity. 

The island in controversy, called the "Pea 
Patch," lies in the river Delaware, rather less 
than five miles from New Castle, in a south- 
eastwardly direction. The most satisfactory 
evidence respecting it was given bv Wilson M. 
0. Fairfax, Esq. of the United States coast 
survey, being from actual and careful survey 
and measurement. It was in writing and not 
under oath, but was received by consent of 
both parties; and there is no reason to doubt 
its accuracy. According to this witness, the 
length of the island is 1,0S3 yards, its average 
breadth 461 yards, and its area 87eo/ 10 o acres. 
The mid-line of the island, at its north extrem- 
ity, is 2,090 yards from the Delaware shore, 
and 2,130 yards from the New Jersev shore. 
The mid-line at the southern extremitv is 2;197 
yards from the Delaware shore, and 1,875 
yards from the Jersey shore. The middle line 
of the river Delaware, he says, run through 
the island, would throw 2lo/io acres on the 
Delaware side, and 60V10 acres to the New 
Jersey side. Such a line, he states, would pass 
through the island 46 yards north-east of the 
southwest extremity of the wharf at the lower 
end of the island which projects towards the 
Delaware shore, and 20 yards eastward of the 
middle point of the upper end of the island. 
With respect to the water, the witness says, 
the main and deepest channel of the Delaware 
river opposite the Pea Patch is on the Jersey 
side. The greatest depth of water in the chan- 
nel on the Jersey side is 40 feet, and on the 
Delaware side 25 feet. The average depth of 
water in the channel of the Jersey side is 32 
feet, and on the Delaware side 23 feet. But to 
take the entire channel on either side of the 
island, no vessel drawing more than 19 feet 
water, at low water of spring tide, can pass 
through. The Jersey channel is the shortest 
and widest, and both about equally curved. 

Witnesses have been produced to show which 
is the main channel of the river, as to which 
they have differed in opinion. The greater 
part, probably, have thought the western or 
Delaware channel to be the main channel. 
They have stated that the bottom on that side 
is softer and safer, as well as better holding 
ground than on the east, though they state, 
also, that the eastern channel has undergone 
changes at different periods. Some of them 
have stated, too, and no doubt truly, that the 
shore on the Jersey side, opposite the Pea 
Patch, has been wearing away considerably for 
some years past. And, finally, some of them, 
judging only from sight, have asserted the is- 
land to be nearer to New Jersey than to Dela- 
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ware. As to this, however, the evidence from 
survey and measurement, already referred^ to, 
5s much more to be relied upon than opinions 

litcG til CS 6« 

In the view to be taken of the case, and with 
reference to the grounds upon which it will be 
•decided, it is not necessary to go into the par- 
ticulars of the testimony just adverted to. The 
material facts, about which there can be no 
dispute, are these: The island is in the river 
Delaware, with a deep channel on each side; 
is far below the low water mark on both sides; 
is not connected with the land either of New 
Jersey or Delaware; and is at all times of tide 1 
surrounded bv waiter. There is a shoal, called 
the "Bulk-Head Shoal," from . the northern 
■end, towards the northward and eastward, but 
it is never bare; and is, besides, pierced by a 
channel of such width and depth, that vessels 
of heavy draught of water can pass through it. 
The only question raised about it, and that not 
at all material, is, whether large sized vessels { 
•can beat through it from the western ■channel- 
to the eastern, or in the opposite direction, 
against a head wind. The fact is, that vessels 
can pass entirely round the island, upon the 
waters of the river, at all times of the tide. 
The island is in the waters of the Delaware. 

It is proper further to state, that this island 
is of comparatively recent formation. Maps 
and charts, as late as the middle of the eight- 
eenth century, do not mention it. Kensey 
Johns, Esq. who was eighty-eight years and 
four months old at the time of his examina- 
tion (Nov, 2d, 1847), a witness not more ven- 
erable for his years than for the high stations 
be has held, and the uniform excellence of his 
character and conduct through his long life, 
states that he had resided in New Castle from 
the year 17S0 till that day. He then says, "I 
do know it, (the Pea Patch,) and have known 
It since the year 1780. At first it appeared 
about the size of a man's hat. In 1813, when 
the United States took possession of it, it had 
srown to be a large island. It was not worth 
n cent to a private citizen; the expense of bank- 
ing would have been more than it was worth." 
The general conclusion seemed to be on both 
sides, that it had not made its appearance ear- 
lier than 1780, which in the argument, seemed 
to be an agreed time of its beginning to be vis- 
ible, and was probably nearly correct. It would 
•seem, with some allowance for what must be 
measurably hypothetical, to have sprung up 
from the bottom, in the deep channel of the 
river, dividing that channel into the two chan- 
nels, whose respective titles to the dignity of 
the "main channel," have been so much con- 
troverted in the evidence and the argument. 
From other evidence it appears that, until the 
United States made some embankment, the 
island was nearly, if not entirely covered with 
water at every tide. 

The main point, however, is that before men- 
tioned, which will not be affected by any errour 
in the conjecture just stated. From its first 
appearance, the island has always been where 
it now is, that is to say, in the deep river, be- 
low the low water mark, surrounded by navi- 
gable water, and separated at all times from 
# the land on both sides. 

The description and account thus given of the 
subject of controversy, are deemed to be suf- 
ficient for the present, to introduce and render 
intelligible the several questions to be consid- 
ered and decided. They are indisputable, it 
is believed, and stand as facts beyond the 
reach of the conflicts in the evidence as to 
other matters, not deemed to be important, 
and therefore laid aside. 

We are thus brought, after stating what the 
thing in controversy is, — enabling us to judge 
by what kind of title such a thing can be 
claimed and held, — to the examination of the 
case made out by the respective parties. And 
it is proposed to begin with the case of Mr. 
Humphrey, as most conducive to the right un- 



derstanding of the questions to be considered. 

Has Mr. Humphrey made out a title? 

He begins, taking the evidence in chrono- 
logical order, with the copy of the record of 
two warrants from the proprietaries of West 
New Jersey, one dated November 4th, 1743, 
for 600 acres of unappropriated land in West 
New Jersey, the other dated August 7th, 1782, 
for 5,000 acres: a return of a survey under 
them for Edward and Clement Hall, October 
8th, 1874, "of an island in the river Delaware, 
called the Pea Patch, situate in the county 
of Salem, about one mile west of Finn's point, 
in Penn's neck, and is about west of the mouth 
of Salem creek, &c. containing 178 acres of 
marsh, sand bank, and mud flats; New Castle 
distant about 4% miles." The record adds: 
"November 3d, 1784, inspected and approved 
by the council of proprietors, and ordered to be 
recorded." 

This record, authenticated as it was, was 
good evidence by the laws of New Jersey, and 
therefore was good evidence in the arbitration. 
It was accordingly admitted. 

Many objections were made to the warrants, 
and especially to the survey, which need not 
be stated. The answer to them all was this, 
that if the proprietaries of West New Jersey 
were the owners of the island, and had power 
to grant it, it was for them, and for them only, 
where there was no interfering right, to ob- 
ject to irregularities in the warrants or in the 
surveys under them. By accepting and ap- 
proving the return of survey, and ordering it 
to be recorded, they waived all such objec- 
tions, and no one else could make them, unless 
he had - a right which was interfered with. 
The survey must, therefore, be taken to be 
good, and to have vested the title in the 
Messrs. Hall, if the proprietaries had a right 
to grant. From Messrs. Hall, the title, by 
mesne conveyances, was regularly derived to 
Mr. Humphrey, so as to vest in him all the 
right they had, which, as we have seen, was 
all the proprietaries could give, neither more 
nor less. 

The question then is, what right had the pro- 
prietaries? When Judge Baldwin gave his charge 
to the jury in the case of Gale's Lessee v. Behlin 
[Case No. 5,189], in the circuit court of the Unit- 
ed States for the district of New Jersey, (which 
will be more particularly noticed hereafter,) 
the case of Martin v. Waddell, 16 Pet. [41 
U. S.] 367, had not been decided by the su- 
preme court of the United States, where it 
was brought by writ of errour to the circuit 
court just mentioned, upon a judgment there 
rendered, Judge Baldwin presiding. The de- 
cision of the supreme court was in 1842. Be- 
ing upon a question within the jurisdiction of 
that high court, it is deemed to be of the 
highest authority in all inferiour tribunals, and, 
of course, in this, in point of authority, the 
most humble of all. The point there decided 
—to say nothing of the learned and satisfac- 
tory reasoning of the chief justice (Taney) in 
delivering the opinion of the majority of the 
court— the very point decided is, that after 
the surrender to the crown in 1702, by the 
proprietors of East New Jersey, of the powers 
of government, they had no right in the nav- 
igable rivers within the charter limits of New 
Jersev, nor to the soil under them, and have 
had none since. In this respect, the West 
New Jersey proprietaries stand upon the same 
ground precisely. Both surrendered the pow- 
ers of government at the same time, and, it is 
believed, in the same terms. The decision of 
the supreme court equally settles the law for 
both. It follows, that the West New Jersey 
proprietors, at the date of the warrants and 
survey, and acceptance of the survey, had no 
right in the river Delaware, even though it 
had been within the charter limits of New 
Jersey, (which will be hereafter examined,) 
and could give no right in the island to Messrs. 
Hall. For, upon the survey itself, it appeared 
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that the island was "in the river Delaware," 
and that it was "about one mile" from Finn's 
point, the nearest land on the Jersey coast. 

The same point was decided in the same way 
by the highest judicial tribunal of the state 
of New Jersey. Arnold v. Mundy, 1 Halst. 
[6 N. J. Law] 1; Shepard v. Leverson, 1 
Penn. £2 N. J. Law] 391. The first of these 
cases is said to have been upon a location made 
to try the right. In the other it came up in- 
cidentally. 

The concurring judgments of the supreme 
court of the United States, and of the judges 
of the highest court of New Jersey, in such 
a matter, certainly do amount to binding au- 
thority. In accepting them as such, however, 
it is not to be understood that any doubt is 
entertained of the solidity of the grounds upon 
which they were made. It may be deemed 
presumptuous, perhaps, even to suggest that 
they are approved, where approval is of so 
little consequence, indeed so entirely valueless, 
in comparison with the proper and intrinsick 
weight of the judgments of these high courts, 
and especially of the supreme court of the 
United States. It may be allowable, neverthe- 
less, to add, in vindication only of the effort 
to fulfil the whole duty confided to the arbi- 
trator, that if the question were new, and to 
be examined without the aid of the great light 
thrown upon it by the opinion of the supreme 
court of the United States, having fully and 
deliberately examined the question, he should, 
upon original grounds, come to the same 
conclusion that he most willingly yields to 
the rightful authority of the judgment. It 
seems contrary to reason, and against the 
spirit of our institutions, that great publiek 
rights, in which all have an interest and con- 
cern in common, should be without a publiek 
guardianship, disinterested enough to regard 
all with impartiality, and powerful enough^ to 
protect them in the enjoyment of their privi- 
leges. Government is the proper trustee, 
everywhere existing with the consent or al- 
lowance of the people, and, in our representa- 
tive republicks, by free election, with the 
power of change. If, in the discharge of such 
trust, portions might be disposed of, so as to 
dimmish the common fund, still there would 
be no contradiction, as is supposed, of one or 
more of the grants by the state of New Jer- 
sey, for it must be presumed that such dis- 
position is itself in some way for the common 
benefit, and on terms the least injurious to the 
publiek. A private proprietor, on the con- 
trary, looks only, and rightfully looks only to 
his own advantage. 

The conclusion upon this point is, that the 
survey was merely void, that it gave no title, 
and that no title can be derived from it, the 
proprietors themselves having no right in a 
navigable river, nor any power to grant. 

The next evidence of title exhibited and re- 
lied upon by Mr. Humphrey, is an act of the 
legislature of the- state of New Jersey, dated 
November 24th, 1831, granting to Henry Gale, 
his heirs and assigns, "all the right and title 
of the said state of New Jersey to the said 
island called the Pea Patch, situate in the 
river Delaware, in the township of Lower 
Penn's Neck, in the county of Salem and state 
of New Jersey, as mentioned and described in 
the before mentioned survey," meaning the sur- 
vey of 17S4. 

This act, it will be seen, was passed about 
seventeen years after the present- controversy 
began, and during the time tie United States 
were in actual possession of the island. The 
counsel of Mr. Humphrey, in the course of 
the argument, objected to the cession of the 
island to the United States by the state of 
Delaware, on the ground that the state was 
not in possession, but it was adversely held 
and possessed, and therefore could not be law- 
fully conveyed. The same objection applies 
to New Jersey. Whether such is the law of 



New Jersey or Delaware, is not known. It is 
believed not to be so. But it is not material 
to inquire into the matter, nor to examine par- 
ticularly the evidence of possession, for a rea- 
son which seems to be a sufficient answer. 
Both acts of the respective legislatures, be- 
sides operating as grants, being passed with 
all the forms and sanctions of the constitu- 
tion, were also acts of legislation, and, no 
third right intervening, could pro tanto repeal 
the general law, and give the required ability- 
Such would be their effect. If, then, the Pea 
Patch Island was within the limits of New 
Jersey, and subject to her jurisdiction, there 
is no doubt of the sufficiency of the grant to- 
pass the title of the state. The same may be 
said of the state of Delaware, whether they 
had champerty laws or not. It remains, too, 
to be shown that a sovereign state can be af- 
fected by adverse possession, unless so long 
continued as to found a presumption of grant. 
, It may be further remarked, that in this act 
the state of New Jersey does not assert a right 
or title. In the preamble* the act recites the 
survey of 1784, the mesne conveyances to 
Henry Gale, and then proceeds as follows: 
"And whereas, it hath been suggested that 
the state of New Jersey hath some title there- 
to, and by reason thereof doubts have arisen 
concerning the title of the said Henry Gale," 
and then goes on to grant "all the right and 
title of the said state of New Jersey." This 
remark, it must be observed, does not affect 
the legal sufficiency of the grant to pass all 
the right of the state, and entitle Mr. Humph- 
rey to claim under it. It is good between him 
and the state of New Jersey, and entitles him 
to vouch in his own behalf all the well found- 
ed claims of the state. But the grant is not 
in the ordinary form of a conveyance of land. 
It is only a quit-claim, which one may give to 
quiet doubts, whether he has a right or no 
right. The value of the fact is only as it 
shows, that as late as 1831, when the island, 
by great expenditures upon it by the United 
States government for works of publiek de- 
fence, had become an object of general atten- 
tion and interest, the state of New Jersey 
made no assertion of right. The act, for a- 
mere nominal consideration, simply relin- 
quishes whatever right, if any, the state may 
have. And this remark may be further ex- 
tended. It is believed that there has been 
no evidence to show that the state of New 
Fersev ever has claimed the title to be in her. 
It may be admitted that the proprietors of 
West New Jersey did assert a right by the 
acceptance and approval of the survey. But 
they did so, in their own behalf, adversely to- 
the' state, under a claim which is now settled 
to have been unfounded. 

In the recital, however, there is a statement 
entitled to some attention, in connection with 
a part of the charge of his honour the late- 
Judge Baldwin, in the ejectment tried in the cir- 
cuit co art for the district of New Jersey. The 
recital is, that, by virtue of the survey, "Ed- 
ward Hall and Clement Hall became seized" 
and possessed," and that, by divers mesne con- 
veyances, Henry Gale "hath become seized 
and possessed." The natural and the legal ■ 
import of this language is only this, that the 
constructive legal possession of vacant land: 
follows the right, and it must be admitted that, 
if the survey had given the right, he would have- 
been, in this sense, in possession. But the- 
proprietors themselves having no right or pos- 
session, could give none to their warrantee. 

Judge Baldwin, in the latter part of his 
charge, comes to the following conclusion: "In 
the year 1784, this island was surveyed for 
Edward and Clement Hall on a West Jersey 
proprietary warrant, under which it was held 
until their title became vested in the plaintiff. 
From this time, he stood in place of the West 
Jersey proprietors, entitled to all -their rights 
by prescription against the crown, against 
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the Penns and the state of New Jersey; and, 
jn his own right, hy his possession, such as it 
.was, entitled to the benefit of any limitation 
.which had commenced or begun running from 
the date of the survey. As there was no ad- 
verse possession or claim, his legal seizin or 
possession continued till his dispossession by 
the United States in 1815, a period of thirty- 
one years, which would bar the right of entry 
of any adverse claimant; and, connected with 
Ahe general claim of the proprietaries of New 
Jersey to the islands in the Delaware from 
1739, would make the title good by a prescrip- 
tion of seventy-four years of quiet enjoyment, 
.adverse to any right under the deeds of the 
Duke of York to William Penn." He then con- 
.cludes that the title under Gale is derived from 
the proprietors and is good, and, as has been 
seen, adverse to the state of New Jersey. 
. Unnecessary criticism upon the charge of 
Judge Baldwin, is forbidden by the respect due 
to the memory of a learned and able man, who 
so long filled an eminent judicial station. The 
several legal principles contained in the para- 
graph just quoted are neither affirmed nor dis- 
affirmed. Nor is it required to point out the 
one great errour which vitiates the whole of 
the charge. It has already been done author- 
itatively. The case of Martin v. Waddell, 16 
Pet. [41 U. S.] 367, had not then been decided. 
The decision since has established a different 
doctrine from that of Judge Baldwin, upon full 
discussion and deliberate consideration, arid in 
concurrence with the judgments of the courts 
of New Jersey, that from 1702, the proprietors 
never had any right in navigable rivers, and, 
as there will be occasion to consider more fully 
hereafter, the right of the state did not come 
into existence until July 4th, 1776. Its origin 
is thus distinctly marked, being connected with 
■the great publick event of that day, which will 
never be forgotten, as it was the birth-day of 
a nation, and registered with an exactness of 
which there is probably no other example in the 
annals of the world. 

This then leads directly to the inquiry, wheth- 
er the Delaware river was ever within the 
charter limits of New Jersey, in that part of 
it where the Pea Patch Island has since grown 
up. If it were, the right would have become 
vested in the crown by the surrender of 1702, 
would have so continued until July 4th, 1776, 
and then would have passed to the state of 
New Jersey as a part of her sovereignty, ac- 
quired on that day by severing her connexion 
with Great Britain, and assuming to herself all 
the powers of government. The derivation 
would thus have been from the crown, though 
not by grant. 

To maintain that the part of the river in con- 
troversy was within the charter limits of New 
Jersey, the counsel for Mr. Humphrey have 
produced the following deeds and papers: Pat- 
ent, March 12th. 1663-4, from Charles, II. king 
of England, to his brother the Duke of York, 
his heirs and assigns, for a large tract of terri- 
tory, including what is now the state of New 
Jersey, the last boundary of which (now the 
west boundary of New Jersey) is as follows: 
"and all the lands from the west side of the 
Connecticut, to the east side of Delaware Bay." 

Lease and release, June 23d and 24th, 1664, 
the Duke of York to John, Lord Berkely, and 
Sir George Carteret, .reciting the grant from the 
king to the Duke of York, grant and convey 
"all that tract of land adjacent to New Eng- 
land, and lying and being to the west of Long 
Island, and Manhitas Island, and bounded on 
the east part by the main sea, and part by 
Hudson's river, and hath upon the west Dela- 
ware bay or river." 

Patent, June 29th, 1674, Charles II. to the 
Duke of York, for New jersey by the same 
description as before. Between this patent and 
the former one, New York had surrendered to 
the Dutch, and it is stated that the people of 
New Jersey sent deputies to New York, and 



swore allegiance to the states general and the 
Prince of Orange. In February, 1674, a treaty 
of peace was signed between England and the 
states general, by which New York and New 
Jersey were restored to the English. This 
deed is supposed to have been made to remove 
all doubts which might arise from these oc- 
currences. 

There is no necessity for tracing the convey- 
ances further. The title is regularly derived 
to the proprietors of East New Jersey, and 
West New Jersey, between whom the province 
was held in the portions it had been divided in- 
to by a partition theretofore made, and by the 
lines and boundaries then fixed. 

In 1702, the proprietors of New Jersey sur- 
rendered to the crown the powers of govern- 
ment, and thenceforth were only private pro- 
prietors. 

Returningj then, to the question, whether the 
Delaware river at the part of it now in con- 
troversy was within the charter limits of New 
Jersey, there can at this time of day be no 
question. It was not within the grant, and as 
far as is known, there has never been a dis- 
sentient opinion. 

In 1721, the question was submitted to the 
law officers of the crown by the commissioners 
of trade and plantations. The opinion of Robert 
Raymond, attorney general, and Philip Yorke, 
solicitor general, will be found in the first vol- 
ume of Chalmers' Opinions (page 59). They 
say as follows: "We have perused the said 
clauses," (in the charters of New Jersey and 
Pennsylvania,) "and have been attended by the 
agents, of the parties who claim the province of 
Pennsylvania, and their counsel, who laid be- 
fore us a copy of the letters patent granting the 
said province, and have heard what hath been 
alleged on both sides; and, upon consideration 
of the whole matter, are of opinion that no part 
of Delaware river, or the islands lying there- 
in, are comprised within the granting words 
of the said letters patent, or of the said an- 
nexed extract of the grant of New Jersey; but 
we conceive the right to the same still remains 
in the crown." The opinion seems to have 
been acquiesced in, for there appear to have 
been no further proceedings before the" commis- 
sioners of trade and plantations, nor before the 
king in council, whom the commissioners were 
sometimes employed to aid in colonial investi- 
gations; and if it should be suggested that 
there were no agents present on the' part of 
New Jersey, the answer is, the question was 
one and the same as to both, for Pennsylvania 
was bounded by the Delaware on the east, just 
as New Jersey was on the west. 

Some stress might, perhaps, be laid upon the 
nature of this opinion, partaking, as it does, of 
the character of a judicial proceeding, and 
some, too, upon the names of the eminent men 
by whom it was given, and the high stations 
they afterwards adorned. But this is needless. 
The law of nations furnishes the same rule of 
decisioii. Here was the crown owning a large 
territory on both sides of a navigable river, 
(for, at the time of the latest of the patents 
to the Duke of York, neither the grant of the 
three lower, counties nor of Pennsylvania, had 
been issued,) and it makes a conveyance of ter- 
ritory on one side of the river, bounding on, 
or bounded by, the river. Is the river, or any 
part of it, included in the grant? This is the 
very question which came before the supreme 
court of the United States in Handly's Lessee 
v. Anthony, 5 Wheat. ri8 U. S.] 375-385, in the 
year 1820. The decision of the court was de- 
livered by Chief Justice Marshall, that the 
grantor retains the river within his own do- 
main, and the grantee extends to the river only, 
and the low water mark is his boundary. The 
same point was decided, in the same way, by 
the supreme court of New Jersey, in Arnold v. 
Mundy, 1 Halst. [6 N. J. Law] 1, in 1821, with 
only this difference of expression, "the grant is 
to the edge of the river only," leaving a doubt 
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whether it is a line shifting with the rise and 
fall of the tide. The same point, as to the 
limits of New Jersey on the Delaware river 
and bay, namely, that it was bounded by the 
low water mark on the west side, was decided 
by Judge Washington, in Coriield v. Coryell 
[Case No. 3,230], in 1823; by Judge Baldwin, 
in Bennett v. Boggs [Id. 1,319], in 1830; and 
it Was approved by him in Gale's Lessee v. Beh- 
lin [Id. 5,189], in 1833-4. It must, therefore, 
be considered as settled that, by her charter 
limits, the territory of New Jersey extended 
only to the low water mark of the Delaware 
river on the east side, and included no part of 
the river. It is, accordingly, so considered. 

The states of Pennsylvania and New Jersey, 
as has been seen, being both bounded by the 
low water mark on their respective sides, and 
the river itself belonging to the crown, upon 
the Declaration of Independence, a new state 
of things arose. The right of the crown was 
extinguished, and the river lay vacant, a bound- 
ary between them. ""When," says Chief Jus- 
tiee Marshall (Handly's Lessee v. Anthony, 5 
Wheat. [18 TJ. S.] 375-379), "a great river is 
the boundary between two nations or states, it 
the original property is in neither, and there be 
no convention respecting it, each holds to the 
middle of the stream." The states of Penn- 
sylvania and New Jersey adopted this rule. In 
1783, a compact was made by commissioners 
mutually chosen, which was ratified by acts 
of ^ their respective legislatures, in 1785. By 
this compact, concurrent jurisdiction upon the 
water was given to both states, with some re- 
strictions not necessary to be detailed; some 
islands were specifically allotted to each state, 
probably from motives of convenience; and it 
was agreed that the rest should belong to the 
state to which they lay nearest, and that all the 
islands which should thereafter be formed in 
the river, should be governed by the same prin- 
ciple. This agreement was limited, southerly, 
to "where the circular boundary of the state ot 
Delaware toucheth upon the same," (Delaware 
river.) As between Pennsylvania and New Jer- 
sey, this compact was formed upon great de- 
liberation, and with a full knowledge of the 
subject, as must be believed from the high char- 
acter of the commissioners on both sides, and 
is in conformity with the principles afterwards 
laid down by the supreme court of the United 
States in the case, before cited, of Handly's 
Lessee v. Anthony. 

If, then, that part of the river Delaware lying 
between the states of New Jersey and Dela- 
warej which includes the Pea Patch Island, 
was m the crown on July 4th, 1776, "the orig- 
inal property not being in either," it would, on 
that day, have become vested in the two states. 
In that ease, New Jersey would be entitled to 
the eastern portion of the river, though not 
within her charter limits; succeeding to that 
extent to the rights of the crown, which had 
been divested by the Declaration of Indepen- 
dence. Delaware, in the same case, would be 
entitled to the western portion. Both would 
commence their right from that day. How the 
line would be drawn, or whether it would place 
the island on the side of the one state, or of the 
•other, it is not material to inquire; for the 
view to be taken renders it unnecessary. 

The question, having already shown that the 
^'original property" was not in New Jersey, is 
thus reduced to the single inquiry, whether on 
the eventful day referred to, the right to that 
part of the river was in the crown of England, 
or whether the "original property" was not in 
the province or colony which then became the 
state of Delaware. The "original property" of 
Delaware, that is, her title previously acquired 
and continued up to that day, becomes, there- 
fore, the subject of examination, and has been 
accordingly examined, carefully and deliberate- 
ly. The evidence, as far as necessary, will now 
be stated. 
The title begins with two deeds of August 
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24th, 1682, commonly termed the deeds of feoff- 
ment, from James, Duke of York, to William 
Penn. The first of these deeds grants and con- 
veys to Mr. Penn, his heirs and assigns forever, 
as follows: "all that the town of New Castle, 
otherwise called Delaware, and all that tract 
of land lying within the compass or circle of 
twelve miles about the same, situate, lying and 
being upon the river Delaware, and all islands 
in the said river Delaware, and the said rive* 
and soil thereof, lying north of the southern- 
most part of the said circle of twelve miles 
about the said town." The deed then cove- 
nants for further assurance, and appoints John 
Moll, Esquire, and Ephraim Herman, gentle- 
man, his attorneys, jointly and severallv, to en- 
ter mto and take possession and seizin of the 
premises, and to deliver possession and seizin to 
Mr. Penn, his heirs and assigns. 

The second of these deeds convevs to Mr. 
Penn all the territory from the south line of the 
preceding deed, that is, from "twelve mile3 
south of New Castle, and extending south to 
Capin Lopin," meaning Cape Henlopen. In 
this deed, there is no grant of "islands in the 
said river Delaware, and the said river and soil 
thereof." 

These two deeds, it will be perceived, embrace 
the whole of the territory of what were ealled 
the "Three Lower Counties," now the state of 
Delaware. 

On October 28th, 1682, the attorneys appoint- 
ed in the deeds of the Duke of York, made 
livery of seizin to Mr. Penn of the first of the 
tracts, of which a record is made and is still 
preserved, and is, in all respects, exact and 
particular. On November 7th, 16S2, as also ap- 
pears of record, livery was made of the tract 
in the second grant to Captain William Mark- 
ham, Mr. Penn's attorney. The declaration is 
signed by twelve witnesses, "in Delaware riv- 
er," probably on their passage up from below 
the twelve miles. Of both a record was made, 
and still remains, in all respects exact and par- 
ticular. 

There is this remarkable difference in respect 
to the two grants; that, in the first, the livery 
is stated, besides "twig and turf," to be of 
water and fowl of the river Delaware;" in the 
other, it is of "the land, soil and premises" in 
the indenture mentioned. 

They state, also, that Mr. Penn remained in 
quiet possession. John Moll, the attornev ap- 
pointed by the Duke of York to deliver seizin, 
in his certificate, also recorded, is still more pre* 
cise. Of the livery, under the first deed, he 
says, they did give and surrender to the said 
W. Penn, Esq. actual and peaceable posses- 
sion of the fort at New Castle, by giving him 
the key thereof, to lock upon himself the door; 
which being opened by himself again, "we did 
deliver also unto him one turf, with a twig 
upon it, a porringer, with river water, and soil, 
m part of all what was specified in the said in- 
denture," &c. As to the other, he savs that a 
few days after, they went to the south side of 
Apoquiniming creek, by computation beyond 
the twelve miles, and there made livery of sei- 
zin of the lower part. The distinction thus 
made, it may be necessary hereafter to refer to. 
Prom a book kept in the government at New 
York, begun in 1682 and ending in 16S3, a copy 
has been produced of an entry or paper, of 
course made during that period, from the com- 
mander and council, beginning thus: "The rec- 
ord of the commander and council; declaration 
on Esquire Penn's grant for New Castle, St. 
Jones and Whorekills, by the commander and 
chief, in council." It then proceeds to recite 
the two deeds from the Duke of York to Mr, 
Penn, of August 24th, 1682, setting out, at 
large, and accurately, the description in each; 
states the appointment of attorneys to deliver 
free and actual possession, and adds: "as by 
the said indentures here produced, and shown 
to us, and by us well approved and entered in 
the publick records of this province, doth and 
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may more at large appear; and we being there- 
by fully satisfied of the said William Penn's 
right to the possession and enjoyment of the 
premises." The paper which is addressed "to 
the several justices of the peace, magistrates 
and other officers, at New Castle, Saint Jones, 
Deale, also Whorekill, at Delaware," or within 
any of the bounds and limits above mentioned; 
and then after thanking them for their good 
service, during the time they had remained 
under his royal highness' government, dismisses 
them, "expecting no further account than that 
you readily submit and yield all due obedience 
and conformity to the powers granted to the 
said William Penn, in and by the said inden- 
tures, in the performance of which we wish you 
all happiness." 

John Moll, in the certificate before mentioned, 
after stating the livery of seizin already re- 
ferred to, adds this statement: "Which acting 
of us was fully accepted and well approved by 
Anthony Brockhold, then commander in chief, 
and his council at New York t as appears by 
their declaration, bearing date November 21st, 
16S2, from which jurisdiction we had our de- 
pendence all along, ever since the conquest, un- 
til we had made the above related delivery unto 
Governour William Penn, by virtue of his royal 
highness's order and commands." 

On October 28th, 1682, as appears from evi- 
dence of record, sundry inhabitants of the 
town of New Castle, upon Delaware river, hav- 
ing heard the first of the two deeds read, and 
having seen the possession delivered by the 
Duke of York's agents, "whereby we are made 
subjects under the king to the said William 
Penn," make a solemn promise, in the presence 
of God, to yield him obedience, and to live 
quietly and peaceably under his government. 
Soon after, an act of naturalization was passed. 
The objection to these two deeds, however, 
is, that the Duke of York himself had, at that 
time, no grant for the premises from the crown, - 
and therefore had no title to convey. It is 
certain that no such grant has been produced, 
and it is assumed, as a fact, that no formal 
grant had been made to him by the crown. 
But, if the question were open, there would 
be grounds for believing that the Duke of 
York was some how empowered to deal with 
the territory on the west side of the Dela- 
ware river, and the river itself, as connected 
with the operations he was conducting to pro- 
tect or recover it from the Dutch. Not that 
being a subject, he could acquire any right for 
himself by conquest, which cannot be pretend- 
ed, but that in such a war, for enabling him 
to quiet the inhabitants, or strengthening the 
defence of the country, it was not unnatural 
nor unreasonable to suppose that he might be 
entrusted with a large discretionary power, 
and even with rights in himself for its better 
execution, especially considering the relation he 
stood in to the king, and that he was himself 
the heir presumptive to the crown. John Moll 
says, they always "had their dependence from 
the jurisdiction of New York," which was the 
Duke of York's government, and it was by that 
jurisdiction we have seen that the actual trans- 
fer of the powers of government was made to 
William Penn, which he began immediately to 
exercise. There is other evidence to the same 
effect. The Duke of York and his govern- 
ours did make grants along the Delaware, and 
did confirm titles derived from the Dutch and 
Swedes. There are instances of titles begin- 
ning with the Swedes, confirmed by the Dutch, 
afterwards confirmed by the Duke of York 
and his officers, and always treated with re- 
spect. But there is another transaction of 
those times, of publick notoriety, more im- 
portant than any of these, not only on account 
of its magnitude, but also for the judicial in- 
terpretation it has received. In 1681, Wil- 
liam Penn obtained his charter for the province 
of Pennsylvania, bounded on the east by Del- 
aware river, from twelve miles north of New 
Castle town, and on the south by a circle 



drawn twelve miles north of New Castle. On. 
August 21st, 1682, the Duke of York gave him 
a release of all his claim upon the province. 
In the recital it is stated that he "is willing, 
and pleased to confirm and make any further 
assurance of the said tract of land and prem- 
ises unto the said William Penn and his heirs."" 
This deed has always been deemed a part of* 
William Penn's title; and, furthermore, it has- 
been held that he took subject to grants pre- 
viously made or confirmed by the Duke of" 
York's government. The Swedes held a large 
body of land immediately below the city of" 
Philadelphia. The titles derived from them 
are still respected. They owned also the land 
now occupied .by the city of Philadelphia- 
William Penn obtained it from them by ex- 
changing lands on the Schuylkill. And yet 
there was no formal grant from the crown to- 
the Duke of York. » 

But it is unnecessary, for a reason that wilL 
presently appear, to pursue this inquiry fur- 
ther. Perhaps, indeed, the Duke, of York, by 
subsequently accepting a patent from the- 
crown, and those deriving from him, if they 
claim under that patent, must be deemed to- 
be concluded by it from setting up any prior 
title in the Duke of York. 

Be that as it may, the important fact de- 
duced from wbat has been stated, and leading- 
to consequences in law which 'will be more 
fully developed as the history advances, is- this,: 
that it was under these deeds, by the descrip- 
tion and boundaries contained in them, and 
none other, and with the possession and seizin 
then delivered, that the three lower counties- 
became, at least de facto, a province or col- 
onv, and acquired a name and identity which 
thev maintained thenceforward for a century, 
less" onlv six years, and then, of their own will,, 
exchanged for the higher title of a sovereign 
and independent state. The same community 
still exists after nearly three quarters . of a 
century more, with only such modifications as- 
it has chosen to make in the mode of its ex- 
istence, and as it rightfully might make, but 
still preserving its identity as the same cor- 
porate body which first had its being- m the 
year 16S2. The province was, and always con- 
tinued to be, an unit. 

Immediately after, the freemen began their 
work of government by acts of legislation. The- 
first-act (7th December, 16S2) was the "Act of 
Union." In the volume of laws referred to, this- 
act is immediately preceded by the two deeds 
from the Duke of York to Mr. Penn, set out 
at large. The preamble recites the patent for- 
Pennsylvania, and the release from the Duke 
of York. It then goes on to set forth the two- 
deeds from the Duke of York for the three low- 
er counties, giving in full, and accurately, the- 
description in each, and especially in the first, 
the words "as also the said river of Delaware,, 
and soil thereof, and islands therein;" and 
states that the freemen of those counties have 
desired to be annexed to Pennsylvania. The- 
enacting part follows, providing for the union, 
and for the naturalization of such of the in- 
habitants as were foreigners. Then follow sun- 
dry other acts of legislation in the same year,, 
constituting the body of laws well known by 
the name of the "Great Law." They profess 
to be enacted by the deputies of the freemen of" 
the province (Pennsylvania) and the counties- 
aforesaid (the three lower counties.) The legis- 
lature was, indeed, constituted of equal num- 
bers from the province and counties. To un- 
derstand the whole bearing of this evidence, it 
must now be remembered that these laws were 
to be transmitted and delivered to the privy 
council in England, and, if disapproved by the 
crown within six months from the delivery,, 
and so declared, were to become void; other- 
wise, to remain and stand in full force, "ac- 
cording to the true intent and meaning there- 
of." The "Act of Union" was, of course, sub- 
mitted to the council, and approved by the 
crown. Looking at the recital and enactments- 
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of that act, and its preamble, it is impossible 
to avoid saying that the crown assented to 
them, thus acknowledging the validity and le- 
gal operation of the two deeds from the Duke 
of York, the boundaries defined in them, the 
possession and right of possession according to 
those boundaries, and the rightful exercise of 
the powers of government under them. An 
existing colony was thus acknowledged as right- 
fully created, and lawfully enjoying the pow- 
ers and privileges of a colony by known and 
settled boundaries; and this acknowledgment 
was by all who had an interest. New Jersey 
had none, Pennsylvania had none, the Duke of 
York had none. The new province encroached 
upon none of them; Lord Baltimore asserted 
a claim on the land, but it was afterwards de- 
cided to be unfounded. The crown alone could 
object, and the erown assented. This assent, 
let it also be borne in mind, was not an in- 
formal and hasty one, nor upon insufficient 
knowledge. The king was in the exercise of 
his royal power, was aided by his privy conn- 
cil, and had full information before him of all 
the facts necessary to enable him to understand 
what he was doing. That he could, if so 
minded, have retraeted his assent, it would be 
difficult to maintain. But he never did re- 
tract his assent, nor intimate any disposition to 
do so. 

On March 22d, 1682-3, Charles II. made a 
grant by patent to James, Duke of York, of 
-the same premises which had about seven 
months before been conveyed by the Duke of 
York to Mr. Penn. This deed in its descrip- 
tion is the same as in the two deeds of August 
24th, 1682. It describes separately and grants 
separately, the two parts of the lower counties 
as in those deeds. The only difference is, that 
in the former, there are two instruments; in 
the latter, only one. 

The original patent was here produced — 
brought from England some years ago by the 
late J. P. Coates, Esq. {who was an agent of 
the Penns,) where it was given to him by John 
Penn, Esq. a lineal descendant of William 
Penn, from among the title papers of the Penn 
family; rather, it was understood as a thing 
no longer of use to him, which might gratify 
curiosity in Pennsylvania and Delaware, than 
for any other purpose. At Mr. Coates's death it 
went into the hands of J. G. Morris, Esq. who 
has carefully preserved it, and now comes to 
us from the possession of Mr. Penn, with a 
presumption that it has been there accompany- 
ing his possession as a part of his title. 

Of this deed there have also been produced 
various exemplifications; one from the rolls in 
England, one from the records in Delaware, a 
copy, sworn to be a copy, before the lord 
mayor of London, in 1735, and perhaps others. 
It is referred to, also, in the Votes of the As- 
sembly. The original, or a sworn copy or ex- 
emplification of it was an exhibit accompany- 
ing the bill of the complainants in the case of 
Penn v. Lord Baltimore, filed in the high court 
of chancery of England, in the year 1735, and 
was in evidence in that case, and the original 
was offered to be, and probably was, produced. 

If this deed had preceded the deeds of the 
Duke of York, the regular derivation of the 
title from the crown to the lower counties could 
not have been disputed, and there would have 
been no question open but upon the construc- 
tion of the terms of the patent, as to what was 
conveyed. But above a century ago, in the 
case just cited of Penn v. Lord Baltimore, the 
defendant set up the argument against the 
Penns, supposed to be derived from this order 
of the instruments, "that the grant to the duke 
being made after the deed by the duke to 
Penn, this grant must nave been for the duke's 
use, and not for Penn's." The answer on the 
other side was, "We nave a fact that will de- 
termine that case; for we have the very orig- 
inal charter itself, under the great seal, in our 
custody, ready to produce, which if the duke 



- had. intended for himself, and to defeat our ti- 
tle by, he would have kept, and not Mr. Penn, 
who was at this time of passing it, and for a 
considerable time longer, over in America." 
These things are gathered from a large folio 
printed book, (belonging to Thomas Gilpin, 
Esq.) produced on the part of the United 
States, which contains the pleadings and evi- 
dence in the case, and is called in the state- 
ment the "Breviate." The case was decided 
by Lord Hardwicke, in 1750, and is reported in 
1 Ves. Sr. 444. As the decision is deemed to be 
of great weight in every aspect, and made a 
final end of all controversy in England, (for 
there never has been a dispute since,) and thus 
fixes a new epoch in the history of the province, 
it will be conducive to the right understanding 
of its proper bearing upon the immediate sub- 
ject of controversy, to look back upon the 
earlier evidence which has been produced upon 
the hearing of the present case. 

The foundation of the new province upon 
the basis of the deeds from the Duke of York, 
the exercise of legislative power, the declara- 
tion of allegiance in New Castle, and the union 
with the province of Pennsylvania, all approved 
by the crown of England, have already been 
seen. The union appears to have been only a 
sort of league, betraying a want of cordiality 
in the beginning, and leading very soon to un- 
easiness and dissatisfaction; and after a few 
years of restlessness and irritation, they final- 
ly separated, with Mr. Penn's consent, in 1703. 
In the following year an attempt was made to 
bring them together again, and the people of 
the lower counties would appear to have been 
willing; but the people of Pennsylvania would 
not consent. From 1703, therefore, they be- 
came separate provinces, to all intents and ptir- 
poses, (except that the government powers and 
right of property in both were in Mr. Penn,) 
and so continued till the Revolution. In this 
respect Judge Baldwin was misinformed, and 
supposed the union to have remained uninter- 
rupted. 

Very soon after the deeds, Lord Baltimore 
set up a claim to a large part of Pennsylvania, 
and to the whole of the lower counties, quite 
to the Delaware river, upon the allegation that 
they were - embraced in his patent. In 1685, 
the council, to whom the jurisdiction belonged, 
decided against him, directing a line to be run 
north and south, which is the present western 
line of the state of Delaware. Soon after, an 
agreement was entered into between Mr. Penn 
and Lord Baltimore, for settling all disputes 
between them. 

In 1692, Mr. Penn was removed from his 
government, and Benjamin Fletcher was ap- 
pointed by the erown. The alleged ground for 
this measure was, that disorder had occurred 
in his government. There was no question 
about title, nor was either province disturbed. 
They went on as before. In 1694, Mr. Penn 
was restored, and the government descended 
to his children. There has been a very general 
belief, that the real offence of Mr. Penn was 
his supposed regard for the Stuart family, and 
particularly for James DT. then banished from 
the throne and- kingdom. 

Ip and about the year 1711-12, a surrender 
of his government powers to the crown was 
contemplated by Mr. Penn, and it is under- 
stood that a negotiation for the purpose was 
considerably advanced, when his capacity to 
proceed further was arrested by illness, which 
prostrated his mind and memory for the re- 
mainder of his life. Pending the treaty, the 
erown consulted the attorney general, Edward 
Northey, and his opinion, as reported by him, 
is in Chalmers* collection (volume 1, p. 32), dat- 
ed February 25th, 1711-12. Mr. Northey, 
among other things, says, "and he has made 
out to me his title thereto," that is, to the 
government of Pennsylvania, and of the ''town 
or eolony of New Castle, alias Delaware." 
This was in the time of Queen Anne. 
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In 1717, the Earl of Sutherland, alleging that 
he was a creditor of the crown to the amount 
of £20.000, applied for a grant of the three 
lower counties. It was referred to the attor- 
ney and solicitor general, Edward Northey, be- 
fore mentioned, and W. Thompson. They 
made an elaborate report, which is published 
bv Chalmers (Id.- p. 39), dated October 28th, 

1717. They heard the parties, who were be- 
fore them— the Earl of Sutherland on one side, 
and on the other, "Mr. Peun's mortgagees and 
■other purchasers under him." Mr. Penn took 
no part. They state, also, that no deed from 
the crown was produced. For both these 
things thev give a very sufficient reason, when 
they say (page 45): "But they presume the 
said late Duke of York might have some other 
grants thereof, which Mr. Penn might give an 
account of, but cannot, 'being under a luna- 
•cv.' " Mr. Penn died in the following year, 

1718. They conclude their report by submit- 
ting for consideration, "whether it will not be 
reasonable that your majesty's title , should be 
established bv the court of chancery, before 
anv grant should be made of the premises." 
This was in the reign of George I. The ap» 
plication does not seem to have been further 
pursued, nor was any use made of the hint 
about chancery on that application. The title, 
therefore, passed undisturbed by the crown, 
through five reigns and a revolution, and the 
province continued as it was founded in 1682, 
though it was always in view of the authori- 
ties of England, and as has been seen, fre- 
quently subjected to fixe examination of the 
king's 'legal advisers. 

In 1730, William Penn being dead, a bill was 
filed in the high court of chancery, in Eng- 
land, by John Penn, Thomas Penn and Richard 
Penn, his sons, against Charles Calvert, Lord 
Baltimore, to enforce the performance of the 
agreement made in the preceding century, for 
fixing the boundaries between Pennsylvania 
and Maryland, and between Maryland and the 
lower counties. Recurring now to the advice 
■of Mr. Northey and Mr. Thompson to the 
■crown, to have the question of title determin- 
ed in chancery, there is no reason to doubt that 
this suit was allowed, if not directed, by the 
privy council. "It is certain," says Lord 
Hardwicke, replying to an objection to his ju- 
risdiction, "that the original jurisdiction in 
■cases of this kind, relating to boundaries be- 
tween provinces, the dominion, and proprietary 
government, i s in the king and council." "The 
king, in council, is the proper judge of the 
original right." He adds, that the king, in 
council, might look upon the agreement, and 
allow it as evidence of the original right, but 
lie could not decree it as an agreement. "And 
therefore," he says, "the lords of the council 
have remitted this matter, very properly, to be 
■determined in another place, on the foot of the 
contract." Lord Hardwicke was well aware 
of the questions to be decided finally in this 
case, as appears in the striking exordium of 
his judgment, "it being for the determination 
•of the right and boundaries of two great pro- 
vincial governments and of three counties, of a 
nature worthy of the judicature of a Roman 
senate, rather than a single judge;" adding, 
"and my consolation is, that, if I should err in 
my judgment, there is a judicature equal in 
•dignity to a Roman senate, that will correct 
it." 1 Ves. Sr. 444, 445. No appeal was ever 
■taken to the house of lords. 

In the decree, liberty was reserved to either 
party to apply to the court, if, by "any act or 
right of the crown," execution of it should 
"be obstructed. This liberty was never used. 
JSTo act or right of the crown was interposed. 

One of the objections, among many, made by 
Lord Baltimore, was upon the order of the 
•deeds— that is, that the deed to the Duke of 
York was subsequent to his two feoffments. 
Lord Hardwicke lays aside the doctrine of 
•estoppel, evidently not because it was inap- 



plicable or insufficient in law for answering the 
objection, but because the expression of it was 
unnecessary, and perhaps inconsistent with the 
deference due to the crown. What his opinion 
was, is evident enough; for he says, "the duke 
being in the nature of a common person, was 
in a condition to be estopped." Being liber- 
ated from the restraints of the lord chancellor, 
we are at liberty to say, that the duke, at the 
date of the deeds, being a subject, was, in this 
respect, only "a common person," and as much 
bound by estoppel as any other subject. He 
did not succeed to the throne till two years 
after. Admitting it to be true (which cannot 
be admitted for reasons it would take too much 
time now to enter into) that the king is not 
bound by estoppel, it would be an unreasonable 
and most unjust stretch of the prerogative to 
suppose that, when a man ascends the throne, 
he is liberated from all estoppels he had pre- 
viously incurred as a private person. It might 
as well be contended that he is freed from all 
grants he had previously made; for the real 
equity or an estoppel, in such a case as this, is 
-neither more nor less than to make the two 
deeds operate as one grant, and thus do plain 
justice between the parties. It is no subtlety 
nor refinement of law, but the natural dictate 
of common sense and common honesty. There 
may, perhaps, be instances of estoppel, such as 
from recitals and the like, which would affect a 
private man, and do not touch the king; and, on 
this account, what is now said is limited to the 
very case in question. The conclusion is, that 
the deed of 1083 was an estoppel. 

But there is another answer to the objection 
which satisfied Lord Hardwicke, and is fully 
-satisfactory. If there were no estoppel, and 
the deed of 16S3 vested the legal right in the 
Duke of York, where it remained when he be- 
came king, he was a trustee, a royal trustee, 
and the equity would be in Mr. Penn, or in the 
people of the province, it matters not which. 
That the king can be a trustee, would seem to • 
be settled, whatever may have been formerly 
thought from a supposed analogy to the doc- 
trine of uses. Lord Hardwicke is authority 
for this, in Penn v. Lord Baltimore, 1 Ves. Sr. 
444. So is the Earl of Kildare v. Eustace, 1 
Vern. 439. So is Burgess v. Wheate, 1 Eden, 
223. Trusts have, in equity, a sort of inde- 
pendent existence for their own preservation. 
With reference to the trustee, actual confidence 
in the person is not essential. Hence, *a corpo- 
ration may be a trustee, and so may the king. 
Indeed it is an established maxim of equity, 
that a trust shall not perish for want of a trus- 
tee. The real difficulty, in the case of the 
king, is about the remedy. "The arms of eq- 
uity," says Lord Northington, in Burgess v. 
Wheate, "are very short against the preroga- 
tive." Chancery, the appropriate forum of 
trusts, is without power, "because "it is said "it 
has no jurisdiction over the king's conscience: 
for that it is a power delegated by the king to 
the chancellor to exercise the king's equitable 
authority betwixt subject and subject." So 
said by counsel in Pawlett v. Attorney General, 
Hardr. 468. Hence, the caution of Lord Hard- 
wicke, in Penn v. Lord Baltimore, "I will not 
decree a trust against the crown in this court," 
though he did not hesitate to declare his opin- 
ion that the king was a royal trustee. The 
right of the" cestui que trust, however, is not 
questioned; nor is it questionable. There has 
been a- suggestion that, in such cases, perhaps 
relief might be obtained through the exchequer, 
and the subject may certainly prefer a peti- 
tion of right. But that is not material to the 
present purpose. If the right be established, 
no remedy is wanted; and that the equity is 
sufficient to raise a trust is clear, as well from 
what has been stated, as also from the cove- 
nant for further assurance in the deeds of 1682. 
There was, at all events, therefore, an equita- 
ble estate, which is quite as available as a_ legal 
estate. 
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This decree of Lord Hardwieke settled the 
validity and legal sufficiency of these deeds, 
the right of the province under them, and, of 
course, its boundaries, as described in the 
deeds. No appeal was taken, nor did either 
party ever apply, under the reservation in the 
decrees, to set up any "act or right of the 
crown." It was universally acquiesced in, and 
became, by its own force and common consent, 
the law of the land from that time forth, till 
the crown of England ceased to have power 
either to confirm or to dispute the rights about 
which it was made. Now, this was the same 
province which had been founded, as we have 
seen, in 1682; these were the deeds under 
which it was founded; and these were the 
boundaries by which it had been defined from 
the beginning. 

Twenty-four years more elapsed, without con- 
troversy or question in England, its boundaries 
acknowledged by the crown, (the crown, in 
truth, had never disputed them,) when the dele- 
gates from "New Castle, Kent, and Sussex, on 
Delaware," on September 5th, 1774, met the 
delegates from the several colonies and prov- 
inces in North America, assembled at the Car- 
penter's Hall, in the city of Philadelphia. 
Journals of Congress 1774. New Jersey had 
also delegates there, and so had Pennsylvania 
and Maryland, all immediate neighbours, by 
whom they were bounded. 

As a province or colony they were received, 
having a definite existence under the crown of 
England. Such as this province was under 
the crown of England on that day, such was 
she acknowledged to be by being received into 
that congress. On that day, we have seen this 
colony's rights under the crown, and her bound- 
aries, which were part of them, had stood the 
shocks of twenty years of controversy, and 
finally were settled by a solemn decree in chan» 
eery, and rested securely and quietly upon the 
foundations laid in 1682. In the struggles and 
hazards which ensued this province took her 
full share. On July 4th 1776, she declared her- 
self a sovereign and independent state, by the 
name of "Delaware," and by the united ef- 
forts of herself and her sister states was en- 
abled to maintain it. But this state was the 
same that was a feeble colony in 1682, with the 
same metes and bounds; the same that in her 
more advanced age had had her metes and 
bounds judicially established by the high court 
of chaneery, and, let it be added, whose bound- 
aries had never been even questioned by the 
crown from the beginning, but in every way 
sanctioned. Could such a state, after all this, 
be called upon to vindicate her original rights? 
Lord Baltimore had a long controversy with 
her, because their grants interfered. But it 
was settled in England before the Revolution. 
The state of Maryland has never claimed to 
revive it. With New Jersey there was no in- 
terference, nor is there now. New Jersey has • 
had no controversy with Delaware, and has 
none at present, so far as is known. When 
Delaware became a state there was no subsist- 
ing controversy with any body as to her bound- 
aries. The change which then took place was 
from the condition of a dependent province of 
the crown of England to that of an independent 
sovereign state, achieved by conquest. Alle- 
giance to England was thrown off; the royal 
rights reserved by charter were ended, and 
with them the government powers of the pro- 
prietaries derived from the crown, and all their 
incidents. They fell together, at the same' 
time. The blow was not struck at the pro- 
prietaries. It was aimed at the crown, and 
when it took effect there, the subordinate gov- 
ernment gave way with the head it depended 
upon, and ceased to exist. As far as there 
was any derivation in the case it was, in this 
sense, from the crown of England; and if there 
had been (as there was not) an outstanding 
royal claim of any sort, that, according to Mar- 
tin v. WaddelL would have instantly become 



vested in the new sovereignty. From this 
view it follows, unavoidably, that if the deed 
from the king to the Duke of York had never 
existed, but only the two deeds from the Duke 
of York, still — as the province had been found- 
ed under them, had existed upon its original 
foundation for nearly a century, was de facto- 
a province or colony, and received as such into 
the union of the colonies, and was by them all 
declared to be a state of the Union, has been 
so ever since, and still is— it would be very 
difficult indeed to maintain that her limits and 
boundaries were not incontestably proved by 
those deeds, unless they interfered with some 
superiour and better right. The de facto ex- 
istence became a legal one, to all intents and 
purposes, by the affixing of her own sovereign 
seal, which had superseded the great seal of 
England, and acquired all its virtue and power. 
If necessary, this view might be carried even 
further. A colons' or province, without any 
deed at all, would, under the like circumstan- 
ces, have become a state; and if, from July 
4th, 1776, to the present day, she has been, 
and still is, a state of this Union, with thfr 
same rights and privileges as the other states, 
and there were any authentick document to- 
prove her boundaries, (though not a royal pat- 
ent or grant,) and they interfered with no other 
rights, it would be very difficult to impeach her 
title. But even if the royal consent or recogni- 
tion were indispensable, it is surely to be found 
in the treaty of peace, for Delaware as clearly 
as for any other state. And now, it is proper 
to rem irk, that all the arguments urged against 
her upon the very question to be decided, 
namely, her rights in the river, the islands, and 
the soil, however they may profess to be re- 
stricted, have one common fault; they go too- 
far; they prove too much. They would take 
away the whole right of Delaware, land, river, 
islands, and all. Eor example, one of the- 
learned counsel has produced the charter or 
patent to Lord Baltimore, and insisted that it 
went entirely to the river Delaware. If so, 
and it is in force now, the whole territory of 
Delaware on the main land would be taken 
away, and nothing left but the river right, if, 
indeed, that could stand alone. Whereas, as. 
has been shown, the right between them was- 
decided in council, November 13th, 1685, by 
fixing the present line; they entered into an 
agreement between them in conformity, and 
the specifick performance of that agreement 
was decreed in chancery in 1750. The original 
right has never been open since. Judge Bald- 
win, on- the other hand, allows her title to the- 
main land to be good by possession, which, it 
is respectfully submitted, is a low and precari- 
ous ground to place the title of a state uponp 
but he seems to deny any right but possession, 
and altogether to deny it as to things which 
were not of a nature to be actually possessed. 
These objections are now too late, if they ever 
had any foundation at all. They were long- 
ago decided and settled in England. They 
were decided and settled at the Revolution; and, 
as to her boundaries, they stood defined and 
authenticated in the deeds of the Duke of York, 
in the patent of the king, in the proceedings of 
council, and in the high court of chancery, 
never having undergone a change from what 
they were at the beginning. 

This course of observation, however, must 
here be suspended for a moment to examine- 
the construction of the deeds, as respects the- 
inimediate question upon original grounds, lest 
it might be supposed that they were doubtful 
or insufficient, or stood in need of aid, to give 
them a meaning they do not of themselves 
properly import. Upon a careful and delib- 
erate consideration of the whole subject, and 
of the arguments urged against the right of 
Delaware, it is believed that the deeds are 
quite clear. The question is, did the bounda- 
ries of the province go into the Delaware with- 
in the twelve miles circle, or did they not? The 
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first great rule in regard to such inquiries is, 
that there is to be no interpretation where there 
is nothing that requires to he interpreted. If 
the words he clear in themselves, they are to be 
accepted. "Words," says Rutherforth (Inst. 
Nat. Law, bk. 2, c. 7, § 2), "are the common 
signs that mankind make use of to declare their 
intention to one another; and when the words 
of a man express his meaning plainly, distinct- 
ly, and perfectly, we have no occasion to have 
recourse to any other means of interpretation." 
And for this he cites the support of Grotius. 
Book 2, c. 16, § 1. This is the same rule that 
is laid down by Blackstone. 1 Comm. 59. 
They all agree, too, that words are to be taken 
in their most usual and known signification; 
and technical terms and terms of art, according 
to the. interpretation of the learned in each art, 
trade, or science. And how can it be other- 
wise? Words make contracts between parties, 
which are to be understood in one sense by* 
both. How can that be, unless there be a 
standard to be resorted to, as nearly fixed as 
possible, especially, in the more important trans- 
actions of life? Now, if with this single rule, 
any man, learned or unlearned, will read the 
Duke of York's deed for the upper part of the 
province, and that part of the king's deed 
which is for the same, he will be at no loss to 
say what it is that they grant. They are the 
appropriate legal words for the purpose, and 
evidently used skilfully and upon deliberation, 
and with comparatively accurate knowledge, 
for the New Jersey grant and the grant to 
Lord Baltimore, and the charter of Pennsyl- 
vania, were all prior, and there had been a long 
contest with the Dutch and Swedes, who had 
settlements and forts on the west side of the 
Delaware river, from Cape Henlopen to the 
north line of the city of Philadelphia, where 
they had been in possession for nearly sixty 
years. Two of the principal were within the 
twelve miles circle; that is, one at New Castle 
and one at the mouth of the Christiana. Be- 
sides, the words employed are the appropriate 
legal terms for making the grant. When the 
same subject comes up for judgment, the same 
terms are employed for describing what was 
granted, as may \te seen in Martin v. Waddell, 
and Munday v. Arnold. The same terms were 
used, substantially, in patents and grants which 
conveyed or intended to convey navigable riv- 
ers, as in the patent to the Duke of York, the 
grant to Lord Berkeley and Sir George Car- 
teret, and from them to the proprietaries of 
New Jersey. There is still another test. If 
the object was to grant the river, islands and 
soil, could any lawyer or conveyancer have de- 
vised, or can any one now devise, a better or 
even as good a form of words to accomplish it? 
Strike them out, and all the other purposes of 
the deeds, it is true are effectuated without 
them. They are thus rendered surplusage. 
This would be an offence against another estab- 
lished rule of construction, which requires that 
nil the words of an instrument should, if prac- 
ticable, be allowed to have some sense and 
operation. But while these words stand, it 
seems to be impossible that now, after more 
than a century and a half, any one, and nar- 
ticularly any third person, and, above all, a 
third person without right, power or interest 
in the subject matter of the grant at the time 
it was made, and for nearly a century after, 
can claim to have them stricken out or disre- 
garded. 

The intimation by Judge Baldwin, in his 
charge, that the two grants are to be construed 
together as that one may control the other, so 
as to give them the same eastern boundary, 
with all respect for his learning and ability, 
cannot be admitted. In a legal estimate, they 
are not one deed, because they are two deeds; 
and they are not the same, because they are 
different. Why were they two, and why should 
they differ? The grantor so willed it, and he 
did as. he willed, and as he had a right to do, 
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in language evidently framed by learned ad- 
visers. They can well stand together, for there 
is no contradiction between them. If a man 
were to give estate A. in fee simple, estate B. 
in fee tail, and estate C. for life or years, it 
would seem extraordinary to say that he gave 
the same estate in all. 

Nor is the difficulty overcome when the first 
step is taken. Admit (if it be possible) that 
the deeds are thus xo be construed, which of 
them is to have the controlling power? the one 
that carries the boundary over to the low water 
mark, on the Jersey shore, or the one that stops 
at the low water mark on the Delaware side? 
It is apprehended that there is no- legal princi- 
ple to aid in deciding that question, and that in 
the apparent search for reasons, we should 
find ourselves in the region of fancy and imagi- 
nation. Of what consequence can it be what 
were the reasons of the king and the Duke of 
York, or whether they had any reasons at all? 
Their will deqided them to give what was their 
own, and they had a right to give. If they were 
not deceived in the grant, (as certainly there is 
no reason to believe they were,) it is wholly im- 
material whether the act commended itself to 
other men's reason or not; whether it was 
wise or unwise. Neither of them has had 
much credit with posterity for wisdom. But 
this act has never been imputed to them as a 
crime or folly. In the most sober judgment, 
it must rather be deemed reasonable and meri- 
torious. "The three lower counties, at New 
Castle, had a width on the land of but twelve 
miles, being cut off to the westward by the 
line between them and Lord Baltimore. They 
had no great navigable rivers. That line, prob- 
ably running upon the summit between the 
Delaware and Chesapeake, where the heads of 
the streams were turned in opposite directions, 
probably left them no water communication 
with that great estuary and its tributaries. 
Their neighbours, New Jersey, Pennsylvania 
and Maryland, all with extensive territories 
on the land, abounded also in great navigable 
rivers within their limits. Was it then, it may 
be inquired, so unreasonable to allot them, as 
a part of their possession, a little addition to 
their width, by giving them a part of tie river, 
reserving only the publick rights (navigation for 
instance) which were free and common to every 
subject, and now are to every citizen of the 
United States? Was it so xtnreasonable as of 
itself to condemn the grant, and compel a con- 
struction against the clear words to secure its 
condemnation? From the circle downwards, 
the breadth of the land increased, and did not 
so much demand enlargement. Besides, at the 
southern point where the circle strikes the wa- 
ter, the river begins to widen rapidly and be- 
comes the "bay, which there might be good rea- 
sons for not granting. There is nothing which 
seems at all unreasonable in the grant. It was 
made to freemen, capable of holding and en- 
joying it, of transmitting it to their descend- 
ants, who, in due time, asserted and maintained 
their right to independence; and -in the conflict 
which ensued, and in all the duties of its more 
intimate union with the other states under the 
constitution, Delaware has contributed its full 
proportion of what was required for the publick 
welfare and honour. So has New Jersey. In 
this respect they are equal. But who can 
say that it was more unreasonable or less con- 
ducive to the well being and happiness of our 
country, or of mankind, that it should have 
fallen to the lot of Delaware rather than of 
New Jersey, or been left to be equally divided 
between them? 

But this can hardly be called legal argument, 
There is too much in it that is apart from the 
real question. What is the construction of the 
grant? Is it in any respect wrongful? These- 
are the true questions. Both are believed to be- 
with the state of Delaware. 

Returning to the point digressed from, when 
the question of construction of the deeds was 
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taken up, it is only necessary to observe that 
the colony of the three lower counties having 
been received into the congress, became in due 
time a state. This -was a great change. But, 
great as it was, it "was the whole change. No 
one ever thought that by becoming a state, the 
territorial rights and possessions previously be- 
longing to it, were redused or altered. Where 
was there a power to do either? Not, surely, in 
any other state. As surely, not in the congress 
of the United States; and these two descrip- 
tions embrace the whole circle of acknowledg- 
ed authority. When the charters of some of 
the states were found tc include large masses 
of vacant land, which might be dangerous to 
the peace of the Union, did congress, or either 
or all of the states, attempt to define or limit 
their boundaries? Congress invited them to 
make cessions, which they freely and patriot- 
ically did, by compact, and with the conditions 
they thought fit to insist upon and congress to 
accept. The Declaration of Independence, from 
the day it was made, is thenceforth the title 
of every state. 

What remains, then, to be considered, may 
be embraced in this general inquiry: Has the 
state of Delaware, by any act or default of her 
own, parted with or lost the right she then 
had, or any part of it? 

The examination of this question must, how- 
ever, be preceded by an observation no one will 
refuse his assent to, which, nevertheless, when 
fairly carried out, will be found to meet and 
conclusively to answer most, if not all, the ob- 
jections alleged to the title of the United States, 
derived from the state of Delaware. It is this: 
that the inquiry is to be understood as applied 
to a sovereign state, with all the attributes of 
sovereignty, except such as have been yielded 
to the United States. Whoever would claim 
from her, or would claim against her, must, 
therefore, make out such a case as will be 
available against a sovereign. More clearly 
must it be so, if the claim be to take from her 
a portion of her territory, and a part of her 
boundaries; not to come in under her and be 
one of her community, but to transfer them 
to an alien jurisdiction; in other words, to make 
them part and parcel of another state. Such 
is the claim made by Mr. Humphrey. The right 
he asserts is not under the state of Delaware, 
but adverse to her. • 

As long as the discussion was upon the bound- 
aries of the respective states, every argument 
which conduces to show the right to be in one 
rather than the other, is fairly applicable and 
entitled to respectful attention, which they have 
accordingly received. But the moment that 
point is settled, and the boundaries established, 
all within the line on the respective sides is 
part of the territory of the one it is adjudged 
to, and it is subject to her exclusive sovereign 
jurisdiction. To her alone belongs the right- 
ful power to govern and make laws for it, 
without interference by the United States, or 
by any state. That there was a dispute about 
boundaries, was a good reason for settling it; 
but none for holding it less the territory of the 
state after the dispute is settled, than any 
other part of her possessions. No one, for ex- 
ample, would afQrm that what fell into Mary- 
land or Delaware by fixing the line between 
them, or into Pennsylvania or Maryland, or into 
Pennsylvania or Virginia, by fixing their lines, 
is less within their jurisdiction than any other 
portion of the territories of these states. Wher- 
ever their limits are, up to that line, their law 
making power extends and governs. This prin- 
ciple, believed to be undeniable, applies in full 
force to the present case. If it has been neces- 
sary, for the purpose of deciding the controver- 
sy about the Pea Patch, to determine, inci- 
dentally, the question of the boundaries of the 
two states at that part of the river, (and it 
has been so argued on both sides,) and it has 
been determined that the island is within the 
territory of Delaware, it must follow that the 



island is also within her sovereignty; and who- 
ever puts his foot upon it, is subject to Jier 
laws just as much as if he resided in New Cas- 
tle or in Wilmington. Whoever would seek to 
recover it at law, must go into her courts, in- 
cluding in that description the circuit court of 
the United States, where there are proper par- 
ties; a court established for administering the 
laws of the state, in civil cases, where one of 
the parties is an alien, &c of another state, or 
otherwise entitled to the aid of an United 
States tribunal: but still to administer those 
laws. In regard to the Pea Patch, there has 
been a conflict of jurisdiction. Dr. Gale 
brought an ejectment in the circuit court of 
the United States for the district of New Jer- 
sey, recovered a judgment, and obtained an exe- 
cution. The United States brought an eject- 
ment in the district of Delawai-e, got a judg- 
ment, issued an execution, and the marshal of 
Delaware was authorized to turn out those 
whom the marshal of New Jersey had been 
authorized to put in. Records of both were 
produced. Both were necessarily disregarded 
as affecting the question now under considera- 
tion. The only tiling certain about them was. 
that both could not have jurisdiction; and 
which of them had, depended upon exactly the 
same point as the present case turns upon, 
namely: whether the island was in New Jersey 
or Delaware. And it may also be remarked, 
that in one of them (Delaware) the judgment 
was by default; in the other, it was upon a 
trial essentially ex-parte, with a very imper- 
fect exhibition of evidence, by no means to 
be compared with what has been produced in 
this arbitration. ? 

Considering it to be established that the islan 1 
is within the limits of Delaware, Mr. Humphrey 
is to make out a title to it in one of two ways: 
by showing that he has himself acquired it, in 
which case he must show that his acquisi- 
tion of it has been under or according to the 
laws of Delaware; or that New Jersey has ac- 
quired it, and that her title enures to his use. 

As to the first, nothing has been alleged but 
possession. By the laws of Delaware, posses- 
sion does not avail against, the state. The 
statute of limitation, between individuals, is 
truly said to be a law of peace. An exception 
to it, in favour of states, or a considerable ex- 
tension of time in their behalf, may be as truly 
said to be a law of necessity; for states cannot 
occupy, as individuals, so as to have an actual 
manifest possession, which is notice; nor can 
they apply the same vigilance which is reason- 
ably required of private proprietors. It is not 
necessary to dwell on this. Actual possession 
there has' not been. His honour, the late 
Judge Baldwin, says, that by the survey of 
1784, and its acceptance by the proprietaries, 
the Messrs. Hall, and Dr. Gale under them, 
stood in the place of the West New Jersey 
proprietaries, with all their rights. "His legal 
seizin or possession," continued for thirty-one 
years, till 1815, would bar the right of entry 
Of any adverse claimant. Had the right been 
in the proprietaries, and the island within New 
Jersey, the legal seizin or possession, as before 
stated, would have accompanied the grant. 
But neither part of the postulate is correet. The 
proprietaries had no right, as has been seen, 
and the island was not within New Jersey. 
When Dr. Gale, or some one claiming under 
him, obtained the title of the state, in 1831, he 
could get no legal seizin, for one of the reasons 
already stated; and for this additional one, 
that the United States were then in actual ad- 
verse possession. 

Thus, then, there was no legal seizin or pos- 
session. That there was no actual possession 
under the survey, worthy to be so called, or to 
found a right upon, seems to be an unavoidable 
inference from the evidence. The survey could 
not have been made on the ground. Its date, 
1784, is near the time when the island was 
about the size of "a man's hat," and over- 
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flowed every high tide. There was no' resting 
place upon it for the surveyor's foot or his in- 
strument. But there is something else, much 
more conclusive. The surveyor returns the 
contents to he 178 acres. More than fifty 
years afterwards, when the island had been 
growing all the time, it contained by accurate 
measurement, only 87.60 acres. The surveyor, 
therefore, did not begin- a possession, though he 
made a sufficient survey if the proprietaries ac- 
cepted it, as they certainly did. No survey, 
indeed, was necessary, for an island is suffi- 
ciently defined by the waters. The only other 
evidence of possession is, that in the spring of 
1813, April or May, Dr. Gale took down a large 
party of men. The witness who proved it was 
one of the company. He said they went there 
to fish, and it was stated that Dr. Gale had in 
view to make a fishery, but it did not answer, 
on account of the strength and direction of 
the currents, which swept the nets into deep 
water and let the fish escape. They found up- 
on the island a rough frame house, recently 
erected, (probably by Dr. Gale,) of one story in 
height, with one room in it, and no chimney or 
fire-place. They used, for cooking, a stove they 
carried down in a boat and brought away with 
them. They left the island in August, and, as 
far as appears, never returned. What became 
of the house is notvin proof. The occurrence 
just related was after the military officers of 
the United States had fixed their attention 
upon the spot as a site for the defence of the 
river. About the same time, General Bloom- 
field, who was in command of the military dis- 
trict, went to Delaware to negotiate a cession 
of the island to the United States, being him- 
self a citizen of New Jersey, and having been 
her governour and ex-officio chancellor, and it 
is reasonable to suppose acquainted with her 
rights. In December 1814, Captain Clarke, of 
the United States topographical engineers, un- 
der orders from the war department, taking 
with him one hundred soldiers and some thirty 
or forty workmen, and the frame of a block 
house, went upon the island to commence the 
work of a fortification, and remained there till 
June, 1816. He states that there was nobody 
on the island when he went there, nor any 
building or "vestige" of one, and that nobody 
was there during his stay but those under his 
command. From the survey, then, until 1816, 
there was no possession, and from that time the 
United States have been in possession. The 
fishing visit of 1813, cannot be called a posses- 
sion, and if, connected with Dr. Gale's claim 
of title, it might be so termed for the time, still 
it was abandoned, leaving no mark of owner- 
ship. There was no actual possession, there- 
fore, even if that could have been available. 
The evidence is that the island was occupied 
only by crows, selected by them as a lodging 
place for its solitude and security. 

Has the state of New Jersey acquired any 
right under which his claim could be covered? 
If a case were established, in point of fact, it 
would be necessary to inquire how such a right 
could be acquired by New Jersey, the territory 
in question being within the state of Delaware, 
and subject to her laws and government. But 
it does not seem requisite to enter upon that in- 
quiry, inasmuch as the proofs are deemed to 
have made out no such case. The controversy, 
it will be seen, embraces two descriptions of 
rights, namely, the river and the soil under it, 
and islands in the river. The former is not sus- 
ceptible of actual possession— the latter are. 
To begin with the latter. The evidence is, that 
within the twelve miles circle, before the Pea 
Patch made its appearance, there were only 
two islands, (so called,) Reedy Island and Bom- 
bay Hook. They have both been in the posses- 
sion and under the jurisdiction of Delaware. 
Bombay Hook, it is believed, cannot with pro- 
priety be called an. island in the river. It lies 
within the line of the main land of Delaware, 
above the low water mark of the river, and has 



been surrounded by water only by reason of an 
artificial outlet being cut for Duck creek into 
the bay. There remains then, only Keedy Is- 
land. It may be said that it lies nearest to the 
Delaware shore. But it was in the river, and if 
the right to the river and islands was in the 
crown, while Delaware was a province, Dela- 
ware could have no right in Reedy Island, 
whether it was on one side or the other of the 
channel. Her possession, as of right, is thus 
a strong proof that her title was prior to that 
which would have accrued to her by the devesti- 
ture of the right of the crown, and the leaving 
of the river vacant between two states. New 
Jersey had no island within the twelve miles 
circle. 

A passage in Smith's History of New Jersey, 
it was thought, disclosed some right of New 
Jersey to an island there called Stuypson's 
Island. The author, in giving an account of a 
negotiation with the Indians, says: "Also 
Stuypson's Island, near Delaware river. Tom 
Store claims thirty acres," &c. The island was 
not found upon the map during the investiga- 
tion, being searched for in the river, though 
Smith's language, "near Delaware .river," in- 
dicated that the distance was not from the land 
into the river, but from the river into the land. 
A close examination since, has shown that it is 
what may be called an "inland island," formed 
by small streams, with, perhaps, the river on 
one side, but above the low water mark, and 
within the outline of the land, as "Bombay 
Hook," is on the other. It is far below the 
twelve miles circle, and is undoubtedly a part 
of New Jersey, by her original right; but not 
an island in the river or bay. 

Something was also said about Egg Island, 
but no evidence given. From the map it ap- 
pears to be a very small island, low down in the 
bay, out of the circle, lying near the main land 
of New Jersey. "Whether it is separated from 
the main, or adjoins it, by whom it is held, if 
by any body, and under what tenure, there is 
no proof in the case. New Jersey, or those 
claiming under her, had no island within the 
twelve miles. 

As to the Pea Patch Island, New Jersey had 
at no time possession, and cannot be said to 
have set up a right to it. The contrary is quite 
clear. The right asserted was that of the 
West New Jersey proprietaries, which, as has 
been seen, was adverse to the state, and could 
not in any way enure to her use. So of the 
right of Dr. Gale and those deriving from him. 
And when, at last, it came to be doubted wheth- 
er the proprietaries had any right at all, and 
when the United States were in actual posses- 
sion, and New Jersey was asked for an* act, 
that act did not assert any title, but only re- 
leased her right and interest, whatever it might 
be. Delaware, on the other hand, was in pos- 
session, as far as a state could be. There is 
satisfactory evidence as to one individual resid- 
ing on the island after the United States en- 
tered upon itj that he was assessed and voted 
in Bed Lion hundred. 

So much for the islands. Now as to the ju- 
risdiction. There is nc evidence to establish 
a single instance of its exercise by New Jer- 
sey over that part of the river and islands, and 
there is no reason to believe that there was one. 
One witness was called, to show that process 
from New Jersey had been once served upo % n 
the Pea Patch Island, in recent times; but it 
failed entirely. . There was no process; there 
was no arrest, and all that was made out was 
that a constable from Salem county came with 
a pistol, and went away without a prisoner. 
The ejectment in the circuit court of the Unit- 
ed States for the New Jersey district, is of no 
weight. It was brought by an individual, of 
his own authority; it was after this controver- 
sy had begun, and for the purpose of determin- 
ing this controversy. 

On the part of Delaware, the evidence is full 
and complete of the exercise of jurisdiction over 
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that part of the river and islands, as far back 
as evidence can be expected to go. The process 
of her courts, and of the courts of the United 
States sitting in that district, for the arrest of 
persons and property afloat, has been issued and 
executed, and continues so to be, quite over 
to the low water mprk on the Jersey side; and 
this, not occasionally, but habitually, without 
doubt or question, as a matter of course, -when- 
ever applied for. Such arrests have been made 
of persons and property escaping from above. 
The cases have been contested upon every 
ground that ingenuity could suggest, or the zeal 
of parties prompt; but there never has been an 
instance of any one disputing the jurisdiction 
in the courts either of the state or of the Union. 
This must be admitted to be very persuasive 
evidence. In the absence of proof to the con- 
trary, it must be deemed conclusive. 

Now, this evidence comes from numerous wit- 
nesses, of great intelligence and unquestionable 
credit, well informed upon the subject they 
speak of, by their pursuits in life, and it coin- 
cides (for it did not require support or corrobo- 
ration) with the proof of particular instances, 
both by parol and exemplifications of records 
here produced. The exhibition of the evidence 
at large, or even a considerable part of it, would 
be tedious and unnecessary. The whole was 
carefully reduced to writing, and will be pre- 
served. 1 o But it is quite impossible to look at 
the list of witnesses without feeling unbounded 
confidence that, from their own experience, and 
from the traditions and other sources of infor- 
mation of the past, which lawyers and judges 
are obliged to explore, and to follow as their 
guide, we have the whole knowledge of what 
has been held and done from an early, perhaps 
the earliest, period, concentrated and condensed 
in this body of testimony. "With nothing to 
contradict it, (and there is nothing,) one might 
safely say, such has always been the law of 
Delaware. Kensey Johns, Esq. for example, 
above eighty-eight years of age, states "that 
he has resided in New Castle since 1780, now 
sixty-seven years. He was a practising lawyer 
for twelve years, afterwards chief justice of the 
' supreme court for thirty-eight years, afterwards 
chancellor of the state, since that time, and at 
present, living a private gentleman." Any one 
else, speaking of him, would add, and during 
the whole of this lengthened period, exercising 
a most wholesome influence by example and pre- 
cept, upon the minds and morals of the com- 
munity he lived in. He says: "It has always 
been considered and held by the courts, publick 
officers and lawyers of Delaware, as far as my 
memory reaches, that the title and jurisdiction 
of the state of Delaware, extended to a circle 
of twelve miles around New Castle, to low wa- 
ter mark on the New Jersey shore. I have nev- 
er heard the title and jurisdiction of the state 
of Delaware, over that part of the river Dela- 
ware, doubted by any court, publick officer or 
.lawyer in Delaware, on any occasion whatever. 
Within my knowledge and remembrance, writs 
have been often issued out of the courts of 
Delaware, to seize vessels and persons in all 
parts of the river Delaware, within the circle 
to low water mark on the New Jersey shore, 
and no dispute, question, or plea was ever made 
or suggested, within my memory, before any 
court in Delaware, against the title of Dela- 
ware over all such parts." And, again: "The 
state of Delaware, for the whole period of my 
remembrance, and as far back as my researches 
extend, has claimed and exercised jurisdiction 

10 This, with the other evidence and proceedings In 
the case, all which were recorded by the secretary of 
the reference, was transmitted by the arbitrator, aft- 
er making his award, to the office of the solicitor of 
the treasury of the United States. A call was sub- 
sequently made by the senate for these papers. Hav- 
ing been transmitted to that body and read there, 
they were ordered to be printed, and will be found 
among the senate documents (Executive, No. 21) of 
the first session of the 30th congress. 



over the Delaware river and soil thereof, with- 
in the circle, to low water mark on the Jersey 
shore, and the state has never failed to exercise 
this jurisdiction when called upon or asked to- 
do so."- Eleven other witnesses, eminent citizens- 
of Delaware, with large means of knowledge, 
whose names, if repeated, would command re- 
spect for their testimony, make similar state- 
ments, and some of them give an account of 
particular cases of arrest and seizure, known to 
them personally. John Steele, also a citizen of 
Pennsylvania, gives an account of his follow- 
ing a vessel down the river, getting process, 
against her from a court in Delaware, and hav- 
ing it executed far ovei on the east side of the 
river. 

New Jersey, as before stated, never objected 
to the claim of Delaware, nor, as far as ap- 
pears, set up any claim of her own. In 1709- 
the boundaries of counties were fixed by an act 
of the legislature. Those on the Delaware were- 
bounded on the west by the river, the lines 
running along the river shore, and not into tho- 
river. In 1822, it is true, an act was passed 
to extend one or more of the lower counties, 
into the river. But this was after the United 
States had obtained the cession from Dela- 
ware, was in actual possession, and this contro- 
versy had begun. Besides, of what avail is 
such an act of the legislature, except as some 
evidence (under the circumstances just men- 
tioned, very feeble, indeed) of a belief of right, 
and keeping up of a claim over her own terri- 
tory. A constitutional act of a state legisla- 
ture, touching any part of such territory, is. 
undoubtedly potent, and is notice to all the- 
world; but as to territory of another state, it 
is inoperative, and it is notice to nobody. This 
act, therefore, is of no effect. 

Upon all the grounds thus reviewed, the con- 
clusion is, that the title to the Pea Patch Island 
was in the state of Delaware. On May 27, 
1813, that state, by an act of her legislature, 
ceded it to the United States upon conditions, 
having regard to the publick benefit, and not 
for any selfish interest of her own. No doubt 
can be entertained that New Jersey would, in 
the like case, have done as her sister Delaware- 
did, had she been free to do so. But a private 
claim had intervened, which she had no right- 
ful power to dispose of; and, if it has so hap- 
pened that, af f er a long and costly litigation, 
that claim has proved to be unfounded, it is to 
be regretted that the claimant should have been 
put to useless expense and trouble; but this 
feeling can have no influence in determining the- 
question of right. 

By the cession of Delaware the title passed' 
to the United States. The award, therefore, 
must be, and is, that the title is in the United 
States. 

Award. 

Under and by virtue of the foregoing agree- 
ment and submission, having heard the parties 
by their counsel, their proofs and allegations, 
and duly and deliberately considered the whole 
matter, and weighed the evidence and argu- 
ments on both sides, I do hereby award that 
the title to the Pea Patch Island is in the- 
United States. 

In witness whereof, I have hereunto set my 
hand and seal, this fifteenth day of January, 
in the year of our Lord one thousand eight hun- 
dred and forty-eight, at the city of Washington. 

JOHN SERGEANT. (Seal.) 
Witness: 

JOHN WM. WALLACE, Secretary of the- 
RfiforGncc 

JOHN M. CLAYTON, Senator from Dela- 
ware. 

WILLIAM L. DAYTON, Senator from New 
Jersey. 
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UNITED STATES v. BLODGETT. 

[35 Ga. 336.] i 

District Court, S. D. Georgia. Nov. Term, 
1S67. 

Grand Juitr — Oath Prescribed bt Act 1862 — 

Aiding Rebellion — Who may Challenge — 

When Challenge to be Made— Testimony. 

1. Although the oath prescribed by the second sec- 
tion of the act of June 17, 1862 [12 Stat. 430], Will 

i [Reported by Logan E.^ Bleckley, Esq.] 



not, except at the Instance of the attorney represent- 
ing the government, be administered to jurors in the 
federal courts, yet, by the first section of said act 
substantially the same matters specified in the oath 
are made cause of challenge; and it is the right of any 
party to a case, civil or criminal, to challenge for such 
cause the jurors about to take action on such case. 
It does hot follow, because the government attorney 
only can call for the oath to be administered, that he 
alone can urge the disqualifying conditions laid 
down by the first section of the act. 

2. If, under said act, and by a party other than the 
government, jurors be challenged, the challenge may 
be disposed of by allowing those who deem them- 
selves disqualified under the first section of the act 
to retire from the panel without any sworn evidence 
of their incompetency. 

3. Grand jurors may, for cause, be challenged by any 
person to be affected by their finding. The right is not 
restricted to such persons as are in prison or under 
bail upon, charges of crime; it may be exercised by 
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one who, though still at large, has been warned by the 
prosecuting attorney of the court that he will be made, 
during the term, the subject of an indictment for per- 
jury. 

4. Where there is reasonable excuse for the delay, 
challenges to members of the grand jury will be heard 
after the body has been fully organized. 

5. The accused party has no right to submit evi- 
dence in his behalf to the grand jury, not even with 
the consent of the prosecuting attorney. The grand 
jury are to examine the foundation on which a charge 
is made by the government, not that on which it is de- 
nied by the alleged offender. 

In the matter of the oath to be taken by 
jurors in the federal courts, under the act of 
June 17, 1862 [12 Stat. 430], in the case of 
the United States against Foster Blodgett. 

ERSKINE, District Judge (charging grand 
jury). On the first day of the present term 
(November 7th) you were empannelled and 
sworn for this judicial district, — your foreman, 
and each of you, then taking the ancient com- 
mon-law oath of grand jurors, and the court, 
at the same time, delivering to you its gen- 
eral charge. The court feels that it is due 
to you, as well as to the district attorney and 
the counsel for the challenger, Foster Blodgett, 
that such remarks as may be deemed proper 
to be made, and such decision as may be pro- 
nounced, be addressed to you, rather than to 
the learned counsel themselves; because the 
matters in controversy concern, and are di- 
rectly against, the legal status of several mem- 
bers of your body. Blodgett comes here be- 
fore the court, and demands the right to chal- 
lenge the polls; and for this he relies on the 
first section of the act of congress of June 17, 
1862, which statute is entitled "An act defin- 
ing additional causes of challenge, and pre- 
scribing an additional oath for grand and petit 
jurors in the United States courts." The first 
section declares that, "in addition to the ex- 
isting causes of disqualification and challenge 
of grand and petit jurors in the courts of the 
United States, the following are hereby de- 
clared and established, namely: Without du- 
ress and coercion to have taken up arms or 
to have joined any insurrection and rebellion 
against the United States; to have adhered to 
any rebellion, giving it aid and comfort; to 
have given, directly or indirectly, any assist- 
ance in money, arms, horses, domes, or any- 
thing whatever, to or for the use or benefit of 
any person or persons, whom the person giving 
such assistance knew to have joined, or to be 
about to join, any insurrection or rebellion, or 
to have resisted, or to be about to resist, with 
force of arms, the execution of the laws of the 
United States, or who he had good ground to 
believe had joined, or was about to join, any 
insurrection or rebellion, or had resisted, or 
was about to resist, with force of arms, the 
execution of the laws of the United States; 
and to have counselled and advised any person 
or persons to join any insurrection and rebel- 
lion; or to resist with force of arms the laws 
of the United States." 12 Stat. 430. 
" The oath embodied in the second section — and 
which substantially follows the language of the 
disqualifying causes enumerated in the first — 
will be read to you, not that you may take or 
decline it, for it can be presented under the 
second section only, and at the suggestion of 
the prosecuting officers of the government, but 
upon hearing it read, yon will be better able to 
conclude whether you are, or are not, vulnerable 
to any one or more of the disqualifications men- 
tioned in the first section. If you find that 
you are, you may retire from the panel. And, 
in my judgment, the defect, in a case of chal- 
lenge for cause like this, may, in this manner, 
be shown. U. S. v. Cornell [Case No. 14,868]; 
State v. Marshall, 8 Ala.. 302. 

The following is laid down in a late accurate 
work on Criminal Procedure: "The most nat- 
ural method is to require the witness to declare 
the matter under oath, on the voir dire. But 



witnesses are not generally required to answer 
questions which will tend to their disgrace; 
therefore, in England, the inquiry whether the 
juror has delivered an opinion adverse to the 
prisoner cannot be put to the juror himself, but 
it must be shown by other evidence. This point 
has been held the same way in some of our 
states. But generally in this country this class 
of questions is allowed to be put by the parties 
directly to the jurors; and in some of our 
states this doctrine is . also aided by express 
statutes. "When this is not done, and even 
when it is, the court will sometimes, in aid of 
the general object, and without prejudice to 
other methods, call upon the jurors, collectively 
or singly, to declare if they know any impedi- 
ment to their serving, or if they are obnoxious 
to a particular objection which may have been 
suggested." 1 Bish. Cr. Proc. § 795. And 
see Id. § 768; Cook's Case, 13 How. St. Tr. 
311, 337; Respublica v. Dennie, 4 Yeates, 267; 
McCarty v. State, 26 Miss. 299. See conclud- 
ing sentence in section 2, Act June 17, 1862 (12 
Stat. '430). The challenger states in his affi- 
davit, that the district attorney distinctly prom- 
ised him that he should be permitted on the 
trial before the grand jury to have evidence in 
his defence laid before them. No such prom- 
ise or agreement can have the. sanction of this 
court. To allow evidence, either oral or writ- 
ten, to go before the grand inquest, on behalf 
of a defendant, would be subversive of the an- 
cient and well-settled rules of courts of jus- 
tice. McKean, C. J., in ResDublica v. Shaffer, 
1 Dall. [1 U. S.] 236, said: "It is a matter well 
known, and well understood, that by the laws 
of our country, every question which affects a 
man's life, reputation, or property must be tried 
by twelve of his peers; and that their unani- 
mous verdict is, alone, competent to determine 
the fact in issue. If, then, you undertake to 
inquire, not only upon what foundation the 
charge is made, but, likewise, upon what foun- 
dation it is denied, you will, in effect, usurp the 
jurisdiction of the petit jury, yo\i will supersede 
the legal authority of the court in judging of 
the competency and admissibility of witnesses, 
and, having thus undertaken to try the ques- 
tion, that question may be determined by a 
bare majority, or by a much greater number of 
your body, than the twelve peers prescribed by 
the law of the land." 

Foster Blodgett does not ask to challenge the 
entire panel, but he avers that there are indi- 
vidual disqualifications attaching to particular 
jurors, because of their being within one or 
more of the clauses of the first section of the 
statute. In his petition, of file in this court, 
and which is before you, he states, among other 
matters, in substance, that he is informed and 
believes that a charge for perjury is now pend- 
ing before you, but that as yet no presentment 
has been made, nor indictment found and re- 
turned, into court; that most of you are, under 
this statute, incompetent to inquire into his 
case; that he does not believe he can have a 
fair and impartial investigation of his case be- 
fore you, or receive justice at your hands. He 
sets forth the names of the persons to whom 
he objects, and interposes a challenge to each. 

It was contended by the district attorney 
that, under this statute, it is only the govern- 
ment that possesses the right to challenge. 
This court, at the last term, in the case of U. 
S. v. Cohen [unreported], which was an action 
of debt on bond, ruled that under the first sec- 
tion, the defendant, as well as the United 
States, was free to challenge the polls. And 
such is still the opinion of the court; nor can 
I perceive any difference in this respect between 
a grand and petit juror— between a civil suit 
and a criminal prosecution. 

It is the general, if, indeed, it is not the 
universal, doctrine of the common law, as ad- 
ministered in the courts of our country, that 
when a person is charged with crime, and his 
case is to come before a particular grand jury, 
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he may be present 'at its organization, and pre- 
sent challenges either to the array or to the polls; 
but if he be not held, by Drocess, to answer to 
an indictment, he is not thus entitled. If Mr. 
Blodgett does not come within the spirit of this 
rule (for he does not within the letter of it), 
his motion to challenge must be denied. 

In addition to the written petition of the 
challenger, he has also filed in court an affi- 
davit, which has been read to you without 
objection on the part of the district attorney. 
A synopsis of so much of this affidavit as is 
necessary for the court to pass upon will be 
stated. Blodgett swears that the district at- 
torney, Henry S. Fitch, Esq., in the city; of 
Atlanta, during the last session of the United 
States court there, informed deponent that he 
(the district attorney) "expected to prosecute 
deponent before the grand jury of this court, 
at this term, for the offence of perjury." De- 
ponent says that he laid before the district 
attorney, by the hands of a friend, documents 
and papers which deponent expected to use in 
his defence, and informed him that he had wit- 
nesses by whom he could prove his innocence. 
He further says, that the district attorney dis- 
tinctly promised deponent that he should be 
permitted, on the trial before the grand jury, 
to have his evidence in his defence laid before 
them. Further, he states that he was in at- 
tendance on this court on Thursday (7th in- 
stant), but being informed that the district at- 
torney was then in New York sick, and that 
it was not probable that any action could be 
had ojl his case during the term, under advice 
of his counsel, he returned home, with the 
promise of his counsel that he would telegraph 
him if the district attorney arrived and he was 
needed. Keceiving a telegram on "Wednesday 
last (13th instant), he came down with his wit- 
nesses on the succeeding morning, and inform- 
ed the district attorney (who had just arrived) 
that he was ready with his witnesses, when 
Ihe district attorney replied, "Your case is 
now before the grand jury: and I will see 
what can be done with it." Deponent adds 
that he was afterwards informed by his coun- 
sel that the grand jury refused to hear his 
evidence. 

And here the prime question presents itself, 
and it must be answered. Has Foster Blod- 
gett now the right to challenge any individual 
member of the grand panel? True, he was not 
arrested and imprisoned on any criminal charge, 
and now brought hither by order of the court, 
nor is he under bail or recognizance; but 
because he is not in any of these constrained 
positions, is he any the less entitled to a grand 
jury of his country, legally qualified under its 
laws? Surely not. At the time of the empan- 
neling of this grand jury, the district attorney 
for this district was in New York, confined to 
his bed by sickness; and had Foster Blodgett, 
by virtue of this statute, then demanded of 
the court the right to present his challenge, I 
should have felt it to be my duty, as a judge, 
to have postponed the consideration of the 
question until the coming of the district attor- 
ney, or until his place was filled pro tern., in 
pursuance of the sanction of the honorable 
secretary of the interior. Nor ought the un- 
avoidable absence of the district attorney, at 
the time of the organization of the grand jury, 
to prejudice the rights of the government, and, 
in my judgment, he may still present chal- 
lenges under the first section of the statute, or 
he may move the court, under the second sec- 
tion, to" have the> oath, incorporated therein, 
presented to the grand jurors, and the motion 
will be granted. But that Mr. Blodgett comes 
within the spirit and true intent of the rule 



as to the right of challenge and the time to 
present challenges, I do" not think there is any 
doubt whatever. He was informed by the 
prosecuting officer of the United States for 
this "district, that he expected to. prosecute him 
before the grand jury at this term of the court 
for perjury. In Breeding v. State, 11 Tex. 
257, it was held that any person to be affected 
by the finding of the grand jury may object to 
their fitness. 1 Bisb. Cr. Proc. § 724. From 
this authority, and others that might, if neces- 
sary, be cited, and on principle, it would seem 
that it is not essential to the right of challenge 
to grand jurors that the challenger should ,be 
in prison, or out on bail; for if he be warned, 
as Blodgett was in this case, by the district at- 
torney for this district— the officer to whom 
the duty of prosecuting for crimes against the 
laws of the United States is confided— that he 
intended to prosecute him before a grand jury 
at a particular term of the court, the person 
thus notified is thereby affected. 

After a most careful consideration of the 
proceedings before the court, I am of the opin- 
ion that Foster Blodgett had the .right to pre- 
sent his challenges at the organization of the 
grand jury, and, further, that he has not waiv- 
ed that right, and may present them now. 

In accordance with this judgment, thirteen 
of the panel were excepted to under the first 
section of the statute. And for the reasons 
already given in the early part of the opinion, 
the clerk read the oath in the second section 
to the jurors challenged, upon which the court 
said that if any one of the jurors included in 
the challenge believed that he came within one 
or more of the causes of disqualification men- 
tioned in the first section, he could retire from 
the jury box. All those who had been chal- 
lenged, except two, withdrew. 

The district attorney then said that he de- 
sired to present a motion to the court to re- 
view and reverse its decision on this point, to- 
wit, that the mode adopted to try the chal- 
lenges was erroneous. Leave was given, and 
he asked time to prepare his argument and 
produce authorities, which was also granted. 

The following morning, the motion being put 
in writing, argument was had in support of it 
by the district attorney, and, contra, by 

H. It. Jackson, for Foster Blodgett. 

THE COURT denied the motion, and the 
jurors who had retired the day preceding were 
discharged for the term. The panel was then 
filled from the talesmen, subpoenaed on the 
previous dav, who were immediately sworn in 
chief. 

THE COURT, on motion of the district at- 
torney, and in pursuance of the second section 
of the statute, caused the oath therein to be 
read by the clerk to the jurors. But, the dis- 
trict attorney declining to have said oath ad- 
ministered, the grand jurors, under the instruc- 
tions of the court, retired to enter upon their 
duties. 
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BETTS, District Judge (charging grand ju- 
ry)- In m y charge to you on your organization, 
in leading your attention to subjects that might 
probably be brought before you, I stated, in 
substance, that you had cognizance of all 
crimes and offences in violation of the laws of 
the United States, and triable before the civil 
tribunals, whether committed within this terri- 
torial district, or within the admiralty and mari- 
time jurisdiction of our laws. It was intended 
so to guard and qualify that instruction as to 
avoid asserting or denying a jurisdiction over 
crimes committed on the high seas on board a 
ship of war of the United States; the court 
wishing to leave that question, if it should be 
agitated before you, open for deliberate con- 
sideration and decision. 

In the progress of your deliberations you 
came into court, and submitted in writing two 
inquiries, and prayed the advice and instruc- 
tion of the court upon the points of law in- 
volved in them: First. Whether the grand ju- 
ry has jurisdiction or is to make inquiry into 
offences committed on board of American ships 
of war on the high seas? Second. If so, is it 
their province to inquire into the offence alleged 
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constitutional law — legislative power — 
Chimes Committed ox Naval Vessel — Jckis- 
dictiox of Civil Cockts and Couiits Mar- 
tial. 

[1. The fifth amendment to the constitution of the 
United States provides that "no person shall be held 
to answer for a capital or otherwise infamous crime 
unless on a presentment or indictment of a grand 
jury, except in cases arising in the land or naval 
forces, or in the militia, when In actual service in 
time of war or public danger." Held, that the limita- 
tion "when in actual service in time of war or public 
danger" refers only to the militia, and does not apply 
to the regular land and naval forces. In respect to 
these latter, the power of congress is irrespective of 
the actual condition of the country, and the same in 
time of peace as in time of war or public danger.] 

[2. Congress has constitutional power to provide 
that crimes, even of a capital character, committed 
on board a naval vessel, by persons who form part of 
the naval forces of the United States, shall be tried 
exclusively by courts martial; and the act of April 23, 
1800 (2 Stat. 45), establishing rules for the govern- 
ment and regulation of the navy, is valid, even if this 
be its true construction and effect] 

[3. Congress has not, by the crimes acts of 1825 and 
1835 (4 Stat. 115, 775), given to the civil courts any 
Jurisdiction over the crime of murder, when commit- 
ted on board a United States ship of war, and tria- 
ble before a court martial under the navy regulations.] 

[4. The fact that manslaughter is not named in the 
naval code as an offence punishable by court martial 
is no ground for holding that the civil courts of the 
United States have jurisdiction thereof. In the ab- 
sence of any statute conferring jurisdiction upon these 
courts, it is sufficient, in any case, to exclude such 
jurisdiction, that the accused is charged with the of- 
fence, in taking the life of a seaman belonging to a 
naval ship, in the exercise of what was claimed to be 
his rightful authority as an officer in command.] 

[5. To warrant a court in declaring unconstitutional 
a law passed by congress, the defect of legislative 
power must be of the most plain and indisputable 
character.] 

[6. The fact that a law of congress has been in 
course of execution for many years, and has been ac- 
quiesced in during that time, is a strong reason why 
the courts, especially those of a subordinate character, 
should not decide the same to be unconstitutional.] 

[Alexander S. Mackenzie and Guert Ganse- 
voort were* charged before the grand jury with 
murder and manslaughter.] 

B. P. Butler and Charles O'Connor, for the 
United States. 

G. Griffin and John Duer, for Mackenzie and 
Gansevoort. 
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to have been committed by Captain Mackenzie, 
or any other person on board the ship of war 
Somers? 

With these inquiries you submitted to the 
court three several charges in writing, which 
had been laid before your body, and which sup- 
ply, in part, the foundation upon which the 
specific advice is requested: One is a complaint 
by Henry Morris against Alexander Slidell 
Mackenzie and Guert Gansevoort "for the mur- 
der of Philip Spencer, committed on the high 
seas, on board the United States brig Somers, 
within the admiralty and maritime jurisdiction 
of the United States, and out of the jurisdic- 
tion of any particular "state, on the first day 
of December, 1842"; one by Margaret E. 
Cromwell, charging, in the same terms, the 
murder of Samuel Cromwell at the same time 
and place; and one by Charles Cleveland, char- 
ging the same persons with "the crime of man- 
slaughter, in putting to death Elisha Small, at 
the same time and place." 

No other facts are communicated by your 
body to the court, but the observations I shall 
proceed to offer, in reply to these questions, 
will be on the assumption that the parties nam- 
ed in these charges were, at the time of the 
alleged offences, all regularly attached to the 
brig of war Somers as officers and seamen, in 
the service of the United States, and that their 
several deaths were produced by the public 
execution of the deceased, under the orders of 
Mackenzie, commander of the brig, and that 
Gansevoort was a commissioned lieutenant in 
the navy, serving in that rank on board, and 
m that capacity aided and assisted in the exe- 
cutions. It will also be taken as connected 
with the facts of the case that on the return 
of the brig to the United States a court of in- 
quiry was ordered by the secretary of the navy 
to investigate this transaction, and that court 
found and reported to the secretary that the 
conduct of Commander Mackenzie and Lieuten- 
ant Gansevoort in the matter was fully justi- 
fied by the circumstances in which they and 
the ship were placed. That thereupon a court 
martial was ordered and convened by directions 
of the secretary of the navy, for the trial of 
Commander Mackenzie on a charge of murder, 
and that the court is now in session at Brook- 
lyn, proceeding with the hearing and trial of 
the complaint now brought before vour body. 

.These facts, in substance, are admitted by 
the prosecutors in court, and this dispenses 
with the necessity of referring to you the in- 
vestigation and decision of the facts, in order 
to give application to the rules of law that 
will be stated to you. The right of a grand 
jury to apply to the court with which thev 
are connected for advice and direction, in aid 
of the duties they are called upon to discharge, 
is fully recognized by the laws of this country 
and of England, and its free exercise is cher- 
ished and encouraged. For, although a jurv, 
without a satisfactory certainty that the facts 
proved before them fall within any provision 
of the criminal law, may excusably direct an 
indictment, and leave it to the court after- 
ward to decide whether the matter presented 
be a criminal offence, yet it is more consonant 
to a humane administration of justice to ex- 
empt the citizen from the pain and obloquy 
of a public accusation, where it is plain that 
no crime has been committed. 

What has been said by great authorities with 
respect to imperfect or uncertain proof in sup- 
port of a criminal charge applies with equal 
force when there is defectiye evidence that 
any law exists puuishing the act; it being an 
indispensable ingredient to a criminal accusa- 
tion that there be clear law both against the 
act charged as an offence, and to sustain the 
prosecution as presented. Lord Hale, Black- 
stone, and Chitty, in adverting to the ancient 
dogma that the grand jury ought to find the 
bill where there is probable evidence to sup- 
port it, because it is only an accusation, and 
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the prisoner will afterwards defend himself 
before a more public tribunal, have all recom- 
mended a more merciful view of the subject, 
and, considering the ignominy, the dangers of 
perjury, the anxiety of delay, and the misery 
of a prison, insist that the £rand jury should 
he well convinced of the guilt of the accused 
before subjecting him to a trial. 2 Hale, P. O. 
61, 157; 4 BI. Comm. 303; 1 Chit. Cr. Law, 
318. The same reason should restrain the 
jury from finding an indictment, unless satis- 
fied that the facts they present will subject 
the accused to a legal arraignment and pun- 
ishment. 

.These considerations render appeals by 
grand juries to the court for preliminary coun- 
sel and direction proper and commendable, 
whenever they are not thoroughly satisfied 
that the case justifies their interference, in 
•order that the citizen need not stand exposed 
to the reproach and terror of an infamous and 
perhaps capital charge, where there is a want 
•of probable cause, either in law or evidence, 
to support it; as, also, that they may have 
the countenance and support of the court in 
Tinusual or difficult cases, or those of exciting 
interest, to help them to a clear understand- 
ing of their duties and an efficient execution of 
them. The practice to which you have been 
most accustomed in similar instances has un- 
doubtedlv been for the court to respond at 
•once, or after a slight consideration, and with- 
out argument, to the inquiries propounded. 
But as the questions you submitted involve an 
inquiry into the constitutionality of an act of 
•congress, and also into the just powers and 
duties of this court in the administration of 
criminal law in capital cases, together with 
the determination of the rightful authority of 
naval courts martial, and the effect of trials 
.and sentences by those courts, I have thought 
these points to be of such weight and im- 
portance as to require, not only a mature and 
•careful examination by me, and to justify the 
suspension of the other business of the court 
for that purpose, but also that they presented 
•a proper occasion for me to invite counsel, 
as well representing those who prefer these 
•complaints as the parties affected by them, 
to afford the court the benefit of an argu- 
ment in aid of the decision to be rendered. 
'The request has been acceded to, and most 
satisfactorily fulfilled, by the eminent gentle- 
men who have discussed the various and inter- 
•esting topics arising out of these questions. 

You have given your attendance from day 
to day, throughout this highly able and in- 
structive argument, occupying more than five 
■successive days, and you will accordingly fully 
•comprehend that neither the time I have al- 
lowed myself to study and reflect upon the 
argument, nor the space within which these 
•observations to you must necessarily be com- 
pressed, will permit me to follow out, or 
scarcely advert to, the multifarious positions 
and illustrations introduced into the discus- 
sion. 

Gentlemen, it may be proper, in this connec- 
tion, to add that you are not to consider the. 
argument in court as addressed to you in your 
official character. In intimating to you, when 
your inquiries were submitted, that it would 
be left to your option to continue your delib- 
erations in your room, or attend the discus- 
sion here, and in assigning you a place within 
the bar, the court expressed, and intended to 
signify, no more than its respect toward you 
personally. You are aware that you have not 
been called from day to day as embodied and 
in official attendance, nor is it recorded on the 
minutes that the grand jury has appeared in 
court since the day you presented these in- 
quiries. It seemed necessary to notice these 
particulars, lest it might be supposed that these 
proceedings attempted to introduce or sanc- 
tion the precedent that the grand inquest, or- 
ganized and sitting as a jury, could have argu- 
ments of counsel or parties on matters under 



their inquiry and deliberation addressed to 
them, and that it was their province to weigh 
and decide the points so discussed. This trans- 
action is intended to have no such bearing, nor 
is it intended to consider your presence here 
as in any way varying or diminishing the right- 
ful authority or responsibilities of the court. 
The questions proposed are strictly questions 
of law, which it is the province and duty of 
the court to decide, and I have not the slight- 
est reason to doubt that in asking this advice 
you meant to recognize the authority of the 
court over the matter, and to abide by the 
replies that may^ be given; otherwise, this 
solemn investigation, and the prolonged toils 
attending it, would be but an idle parade. 

The court cannot fail to perceive and appre- 
ciate the delicacy and importance of the points 
it is called upon to decide. Your inquiries are 
so framed as to present the subject in its 
most solemn form, as well as to awaken those 
solicitudes and sympathies naturally accom- 
panying the application of general rules' to in- 
dividual cases. You ask whether your au- 
thority extends to the investigation of offences 
committed on board American ships of war 
on the high seas; and, if so, whether the mat- 
ters set forth in these specific complaints are 
within your jurisdiction. The occurrence on 
board the Somers, with all its painful conse- 
quences, is thus brought directly in view, but 
is manifestly of subordinate importance in your 
estimation, as ministers of the law, to the 
great question propounded touching the admin- 
istration of criminal justice, and which inter- 
ests and affects alike the individual citizen 
and the government, ^n the whole extent and 
duration of their rights and responsibilities 
under this branch of the law. This question 
ought to be calmly investigated and decided 
as a naked proposition of law, and without al- 
lowing the judgment to be disturbed by ap- 
prehensions that the conclusion adopted may, 
.in its operation, place the parties accused in 
this instance under increased liabilities and 
dangers, or may tend to afford them extraordi- 
narv privileges and advantages of defence. 

You are undoubtedly aware, gentlemen, that 
the subject matter involved in this special case 
has been under consideration before me, on 
several instances previous to the sitting of this 
court, and that I declined awarding a war- 
rant to arrest these parties.! The disposition 
then made of the case was under special as- 
pects of the subject, and does not necessarily 
embrace the main points now submitted; and, 
even if it involved the same matters, I feel 
called upon to examine and consider the whole 
subject, under the aid of the argument now 
heard, as if it had never before been brought 
to my a'ttention. 

In proceeding to the investigation of the ju- 
ridical facts demanded by your inquiries, it 
mav be fitting the occasion for me to say that 
it cannot be of the slightest consequence to 
the court how those facts may be found. I 
shall not hesitate to assume for my learned 
associate who presides in this court, nor to 
assert for myself, that the court never hesi- 
tates or shrinks from applying the full juris- 
diction conferred upon it by_ law over whatever 
subjects or persons such jurisdiction may oper- 
ate; and never seeks, or permits itself to ex- 
ercise, one that it does not find clearly be- 
stowed upon it by the law. Neither can it 
be of any moment to the judges whether they 
sit in judgment over crimes committed on the 
high seas, on board merchant vessels or war 
vessels, nor whether the individuals brought 
to trial be commanders and officers of private 
ships, or commissioned officers of the navy. 
The records of this court will show numerous 
instances in which the judges now in commis- 
sion have tried sea offences of every denomi- 
nation, and have sentenced to capital punish- 
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ment many persons convicted of homicides and 
other atrocious crimes committed on the high 
sea; and the question as a Jaw fact now 
raised is whether the like powers extend to, 
and are to be exercised over, offences com- 
mitted on board the armed vessels of the 
United States. 

The answer to this inquiry must depend upon 
the true import and operation of the crimes act 
of April 30, 1790 [1 Stat. 112], and of March 
3, 1825, in connection with the act of April 24, 
1800 [2 Stat. 54], if the latter be a valid act, 
and still in force. This court can exercise no 
jurisdiction in criminal matters not allotted to 
it specifically by act of congress. This princi- 
pie is definitely settled by the adjudications of 
the supreme court ([U. S. v. Hudson] 7 Cranch 
[11 U. S.] 32; [U. S. v. Coolidge] 1 Wheat. [14 
U. SJ 415; [U. S. v. Wiltberger] 5 Wheat 
ri8 U. S.] 76); and TJ. S. v. Bevans, 3 Wheat. 
[16 U. S.] 336, determines that point most une- 
quivocally, whatever may be its effect and in- 
fluence on other questions connected with this 
case, upon which it has been so frequently 
cited. The objections to the jurisdiction of 
the court over the subjects of your inquiry re- 
sult in these propositions: (1) That congress 
has power under the constitution to provide for 
the punishment of offences committed in the 
army and navy, without trial in the courts of 
law. (2) That the statute establishing rules 
for the government and regulation of the navy 
(April 23, 1800 [2 Stat. 45]) is an execution of 
that power in respect to the naval forces. (3) 
That the crimes acts of 1790 and 1825, neither 
in terms nor by necessary intendment, embrace 
offences committed in the navy; and only such 
offences committed in the army are punishable 
under them as are expressly reserved in the 
rules and articles of war for trial in the civil 
courts. 

In support of the jurisdiction of this court 
over the matters charged before you, these 
general positions are contended for: (1) That 
the judicial power of this court under the con- 
stitution extends to all crimes against the Unit- 
ed States committed on the high seas, and that 
such offences affecting the public peace or wel- 
fare must be proceeded against by indictment 
and trial before a jury. (2) That the crimes 
acts give to this court cognizance of murder and 
manslaughter committed on the high seas, with- 
out distinction between public and private ves- 
sels, and are a full execution of the constitu- 
tional power in that behalf. (3) That the ppw- 
er in congress to erect courts martial and pun- 
ish offences by their sentence is an implied, and 
not a direct, power, and must be exercised in 
subordination to the positive powers reserved 
to the judiciary. (4) That the act establishing 
rules and regulations for the government of the 
navy, under the constitutional restriction, can 
give no authority to courts martial to try of' 
fences other than of a strictly military or dis- 
ciplinary character, or such offences as are both 
committed and brought to trial out of the local 
jm'isdiction of the circuit courts, or during the 
existence of war or public danger. 

I do not attempt to lay down these positions 
in the precise language of counsel, but this 
statement exhibits the main conclusions which 
the arguments on the one side and the other la- 
bored to establish or combat, at least so far aa 
they enter into the opinion I am about to sub- 
mit to you. 

The counsel have discussed the constitutional 
question as to the extent and character of the 
powers of congress in the government and reg- 
ulation of the navy with the highest ability and 
learning, and if the duty devolved upon this 
court to settle that question definitively, 1 
should feel constrained to bestow on it a much 
more labored and thorough examination, and 
give to the preparation of the opinion support- 
ing my views a fuller development and wider 
range of illustration. But it does not appear 
to me that the case has assumed a posture ren- 



dering it necessary or fitting for this court i<>- 
enter at large into the consideration of the con- 
stitutional point- The circuit court has but a 
limited authority, and, though its decision af- 
fords the rule of action in the particular case,, 
and may control the district court within its- 
own district, yet beyond that it has no force or 
efficiency in fixing the construction of the con- 
stitution or a law, and the court will according- 
ly cautiously forbear carrying its adjudication 
beyond the demands of the special point under 
judgment. The point to which that discussion 
is alone pertinent here is whether, if the act 
of April 23, 1800 [2 Stat. 45], confers on naval- 
courts martial jurisdiction over murder and* 
manslaughter committed in the navy on the 
high seas, congress had competent authority to 
pass such a law. 

Under our system of jurisprudence the writ- 
ten constitution is the supreme law, and not 
only bestows on congress all legislative powera. 
that can be rightfully employed, but, further- 
more, limits with paramount authority the ex- 
I tent within which such legislation may be ex- 
ercised. An enactment by congress, therefore, 
in violation of the constitution, or not author- 
ized by its provisions, becomes inoperative and' 
void, and no court, of the humblest powers, can 
be called upon to enforce it. Vanhorn v. Dor- 
rance [Case No. 16,857]. No court would be- 
bound by an ex-post-faeto law, by an act of 
attainder, a statute directing magistrates to try 
capital cases without the aid of juries, &c. But 
it is a principle equally sound and clear thai 
the collision between the constitution and stat- 
ute, or the defect of power in congress to pasa 
the law, must be of the most plain and indis- 
putable character to justify in any tribunal a 
refusal to recognize its validity. The supreme 
court restrains its high powers within such lim- 
its, and the caution is more needful, and should- 
be more imperative, with- every subordinate 
magistrate and court. The presumption is al- 
ways to be in favor of the validity of statutes,, 
until the contrary is clearly demonstrated. 
[Cooper v. Telfair] 4 Dall. [4 U. S.] 14. Full 
effect will be given by every judicatory to a 
statute, unless its opposition to the constitu- 
tion is of that nature that the court feels a- 
clear and strong conviction of their incompati- 
bility. [Fletcher v. Peck] 6 Cranch [10 U. S.]. 
87; [Fullerton v. Bank of U. S.j 1 Pet. [26 U. 
S.] 604; Serg. Const. Law, e. 34. Under these 
principles of decision, it is manifest that, un- 
less the discrepancy between the constitution 
and the act in question is palpable and irrecon- 
cilable, this court must acquiesce in the authori- 
ty of congress to pass it, and receive the act as 
the law of the land. In connection with this- 
point, the constitution will be adverted to only 
for the purpose of ascertaining whether there 
is colorable or probable authority given to con- 
gress in this behalf, and accordingly all doubts, 
if any arise, will apply in support of the valid' 
ity of the law, and not against it. 

The provisions of the constitution which have 
been cited and commented on as applicable to 
this question are article 1, § 8, subds. 9, 11—15. 
and article 3, § 1, subds. 1, 2, and amendments 
5 and 6. 

To discern more distinctly the bearings of 
these several, clauses on the subject under con- 
sideration, those parts deemed essential will be 
recited in connection. Congress shall have pow- 
er to constitute tribunals inferior to the supreme- 
court; to define and punish felonies committed 
on the high seas and offences against the law 
of nations; to raise and support armies; to- 
provide and maintain a navy; to make rules 
for the government and regulation of the land' 
and naval forces; to provide for calling forth 
the militia, &c; and for governing such part 
of them as may be employed in the service of 
the United States. The judicial power of the 
United States shall be vested in one supreme 
court, and in such inferior courts as the con- 
gress may from time to time ordain and estab- 
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Hsh; the judicial power shall extend to all cases 
in law and equity under this constitution and 
the laws of the United States, and to all cases 
of admiralty and maritime jurisdiction. The 
trial of all crimes shall he hy jury, and no per- 
son shall he held to answer for a capital or oth- 
erwise infamous crime, unless on a presentment 
or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the 
militia when in actual service in time of war 
or public danger. In all criminal prosecutions 
the accused shall enjoy the right to a speedy 
and public trial by an impartial jury of the 
state and district wherein the crime shall have 
been committed. 

■ It may conduce to a clearer apprehension of 
the nature and extent of the powers thus im- 
parted by the constitution, and of the manner 
in which they were practically to be applied, to 
advert to the condition of the country in rela- 
tion to these particulars antecedent to the adop- 
tion of the constitution. During the colonial 
dependency of this country, the power to raise 
and support armies and provide and maintain 
navies was solely with Great Britain, and the 
British forces on land or at sea were subject to 
her laws alone. The civil polity of the colonies 
was, however, ample, and, in many instances, 
sovereign, within their respective boundaries, 
but it is believed was never recognized as ex- 
tending beyond their territorial limits. Accord- 
ingly, although all crimes and misdemeanors 
committed on land were punished in the local 
courts, offences on the high seas or on waters 
within the admiralty jurisdiction were placed 
under the cognizance of the vice-admiralty 
courts, and were punishable under .the laws and 
authority of the mother country. This juris- 
diction was conferred by commissions issued 
from the high court of admiralty, and was ex- 
ercised in capital cases by the vice-admiralty 
judge or commissary, in conjunction with the 
local judges of the superior court, governor, or 
lieutenant governor, and, it is believed, always 
up to the Revolution, without the intervention 
of juries. 

- A commission issued to Lewis Morris, in 
1738, appointing him commissary of the prov- 
inces of New-York, Connecticut, east and west 
New-Jersey, empowered him personally, or by 
surrogate or deputy, to try all crimes and of- 
fences committed on the high seas, &c, accord- 
ing to the civil and maritime laws and cus- 
toms of the high court of admiralty of Eng- 
land anciently used. Other commissions of the 
same t'enor issued to the vice-admiralty here, 
and were undoubtedly granted in all "the prov- 
inces. De Lovio v. Boit [Case No. 3,776]; Serj. 
Const. Law, Introduction, 4, 5. The archives of 
the court exhibit a trial for piracy before such 
court, without a jury, as early as the year 1701, 
and the valuable treatise of Mr. Washburne 
shows that trials in that form were common in 
this district, while composed of the New-Eng- 
land states, New- York, and New-Jersey, and in 
the Northern district, after it was separated in 
1703 from New-York, from the year 1073 to 
the Revolution. Jud. Hist Mass. 172, 176. 

Time will not permit my examining with ful- 
ness and accuracy into the constitution of the 
admiralty courts of the several states, or the 
manner in which offences at sea were tried dur- 
ing the Revolutionary War. Some of the 
courts were probably first erected under the 
resolution of congress of 1775 (Sergt. Const. 
Law, 10, 11; 1 Jour. Cont. Cong. 142; 1 Laws 
[Bior. & D.] 620); and others, the organiz- 
ation of which had been retained by indi- 
vidual states as they existed at the Declara- 
tion of Independence, may have still continued 
their accustomed jurisdiction under the au- 
thority of the state. [Ross v. Rittenhouse] 2 
Dall. [2 TJ. S.] 162; 3 Hall, Law J. 211, 221; 
Dup. Jur. 136; De Lovio v. Boit [supra]; 
Washburne, 185. But whatever may have been 
the character of the jurisdiction employed by 
these local admiralty courts from 1774 to 1781 



in the trial and punishment of crimes commit- 
ted at sea, it is most manifest that none was 
ever exercised in them over offences occurring 
in the naval forces. These forces were under 
the exclusive government and control of the 
continental congress, and in no way made 
amenable to the jurisdiction of the state courts. 
On the contrary, the earliest exercises of na- 
tional authority by the congress, and not the 
least emphatic ones during the period of its 
existence, in the form of positive legislation, 
were the enactment of rules and articles of war 
for the government of the army, and rules and 
regulations for the government of the navy, by 
which the entire authority over both these 
branches of the public service was assumed by 
congress, and enforced by courts martial, with- 
out reference to the local tribunals. 2 Ameri- 
can Archives, 1855; 1 Jour. Cont. Cong. 128, 
139, 262. This separation of the land and 
naval forces from connection with the ' local 
courts, and method of punishment of offences 
committed within either by the appropriate 
courts martial, was resumed and maintained 
under the confederation, while that govern- 
ment continued, and until it passed into the 
national constitution. By the 9th article of the 
confederation, congress was empowered, .with 
the assent of nine states, to enter into war. 
They had plenary power to appoint courts for 
the trial of piracies and felonies on the high 
seas, and to make rules for the government and 
regulation of the land and naval forces, and 
to direct their operations; and, on authorizing 
the raising of land forces in 1787, they recog- 
nized the existing rules and articles of war as 
in force for the government of the troops (12 
Jour. Cont Cong. 173) ; and this understanding 
of the continued operation and force of the 
rules and articles of war is shown by various 
statutes passed since the adoption of the con- 
stitution (Sept 29, 1789, § 4 [1 Stat. 96]; 
April 30, 1790, % 13 [1 Stat. 121]; April 10, 
1806, § 3 [2 Stat 3591). 

Congress executed the power to appoint courts 
for the trial of piracies and felonies on the high 
seas immediately after its organization under 
the confederation. By resolve of April 5, 1781, 
they directed that such offences should be in- 
quired of, indicted, and tried by grand and 
petit juries according to the course of this com- 
mon law, and constituted the justices of the 
supreme or superior courts of judicature and 
judges of the courts of admiralty of the several 
and respective states, or any two or more of 
them, judges for hearing and trying such of- 
fenders. 7 Jour. Cont. Cong. 76; 1 Laws 
[Bior. & D.] 670, 671. The members of the 
convention who framed the constitution, the 
citizens of the respective states, who finally 
adopted it had been familiar through the Rev- 
olution, and the period of the confederation, 
with this arrangement and practical exercise of 
those respective powers. 

When then they transferred to the new con- 
stitution the language of the confederation in 
relation to the government of the land and 
naval forces, and the spirit of the provision in 
respect to piracies and felonies, it is natural 
to suppose that these provisions were under- 
stood in the same sense, and were designed 
to convey the same power, as that affixed to 
them in the usages and practices under the 
preceding government These circumstances 
would justly have great significancy in denot- 
ing that the constitution on its adoption was 
understood and designed to leave to congress 
the power to govern the land and naval forces 
as heretofore, by means of courts martial, and 
that piracies and felonies in their ordinary com- 
mon-law acceptation should be referred to the 
judiciary, and be indicted and tried by juries. 

It is also a circumstance of some weight, in 
ascertaining the understanding and intent of 
the convention in the provisions of the con- 
stitution under consideration, that the usages 
of the continental government were designed to 
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be in strict correspondence with those of Eng- 
land in the same particulars. The rules and 
articles of -war were borrowed in substance 
from the English mutiny acts, and those of the 
navy were copied literally, in all important fea- 
tures, from Act 22 Geo. II. c. 25* (1 MacAr- 
thur, Ct. Mart. 348, Append. No. 1} Jac. Law 
Diet. "Navy," 3), and the trial of sea felonies 
was made to conform to the proceedings in like 
cases before the oyer and terminer of the ad- 
miralty sessions. I think the English law, as 
understood at that day, was definite and clear 
that courts martial, army or navy, had exclu- 
sive cognizance over all offences against the 
rules and articles, unless jurisdiction was ex- 
pressly given by statute to some other tribunal. 
Such acceptation of the import and operation 
■of the articles connected with the familiar 
usages under the continental government tends 
strongly to show that, in giving congress power 
to make rules for the government and regula- 
tion of the land and naval forces, that power 
was intended to be broad enough to cover what 
was to that time practiced in England, and in 
this country, in that behalf. The implication 
of such full power from the terms used in the 
first article (section 8, cl. 13) would probably 
he of equal force with an express grant,— Gib*- 
bons v. Ogden, 9 Wheat. [22 U. S.] 209,— with- 
out the intervention of the third article, which 
attaches to the judiciary department the pros- 
ecution and trial of all crimes. It is to be re- 
marked the expression "all crimes," in the arti- 
cle, is not to be taken in an absolute sense, as 
■embracing every description of criminal of- 
fences; for the fifth amendment excepts from 
prosecution before a jury some cases arising in 
the land and naval forces and the militia. 
Whether all of that class of cases are excepted, 
It is not necessary to inquire, in this connec- 
tion. There must, upon the plain meaning of 
the exception, be left to congress a power to 
legislate to some extent over the punishment of 
offences committed in the army or navy, by 
other means than trial by jury. 

The next consideration is, whether this re- 
served power by the terms of the exception is 
limited to cases arising when the forces are in 
actual service in time of war or public dan- 
ger; or whether there is an implied limitation 
of it to cases of a strictly disciplinary or mili- 
tary character, or to cases tried out of the ter- 
ritorial jurisdiction of the United States. As 
to the first of these positions, it appears to me 
that the arrangement of the excepting clause 
to the fifth amendment, obviously imports that 
the qualification of actual service and a state 
-of war or public danger applies to the militia 
alone. By the provisions of the first section 
the militia are liable to be called into the serv- 
ice of the United States, and placed under 
their government, only under the existence of 
the exigencies of public danger in war. The 
terms of the limitation would therefore apply 
to this peculiar service exacted from the militia, 
but would be unusual and extraordinary in re- 
spect to forces under the regular enlistment, 
and whose subjection to the authority of the 
.general government had no necessary connec- 
tion with a condition of war or public danger. 
I have therefore no hesitation in deciding that 
the power of congress over the land and naval 
forces is irrespective of the actual condition 
of the country, and is the same in time of peace 
as in time of war or public danger. 

The farther limitation argued for, to military 
offences strictly, or such as are committed 
abroad, does not prise out of the language of 
the power, but is inferred because of a sup- 
posed conflict with the authority of the judi- 
ciary, if the power be understood in an unlim- 
ited sense. Whatever may be the force of this 
argument, it does not establish an inevitable 
■collision between the two clauses of the con- 
stitution, but only a possible one, dependent 
■chiefly upon the construction of the fifth amend- 
ment, whether the exception embraces the en- 



tire subject of cases arising in the army and 
navy, or only special and peculiar instances. 
To show a mere equivocal or dubious power in 
congress is not enough to nullify a law; the 
want of authority to pass it must be palpable. 
It has been urged that there is an inherent 
restriction in the power to make rules for the 
government and regulation of the land and 
naval forces, confining the authority over these 
I arms of public service to them in their organ- 
ized and collective capacity. That to govern 
and regulate these forces, obviouslv imports an 
authority to control their operations and act 
upon them in their aggregate character, and 
that the power over the individuals composing 
the forces is only incidental, and can be car- • 
ried no farther than is indispensable to main- 
tain such organization and conduct such oper- 
ations. It may be worthy of remark, that this 
power as expressed in the articles of confedera- 
tion, was that of "making rules for the gov- 
ernment and regulation of the land and naval 
forces, and directing their operations," imply- 
ing, probably, that a doubt might exist wheth- 
er the authority to govern and regulate the 
forces might not be construed as confined to 
the individuals composing them, and that there- 
fore it was needful to obviate this possible qual- 
ification of the power, by a direct one over the 
forces in their united and combined character, . 
and to that end the clause empowering congress 
to direct their operations was added. The 
convention, in copying from the articles of con- 
federation the body of the power, omitted the 
closing clause. It was obviously superfluous, 
because the disposition and operation of the 
forces must be one incident to and inseparable 
from their government. The alteration, how- 
ever, is significant to show that the states when 
the articles *of confederation were established, 
and the convention in framing the constitution, 
understood the power to govern and regulate 
forces as indubitably comprehending legislative 
authority over the individuals constituting the 
forces. This is palpably the natural force of 
language; a different reading would be an ar- 
tificial and constrained construction. A pow- 
er to make rules for the government and regu- 
lation of a nation, a province, a city, necessarily 
imports full authority over the individual sub- 
jects as well as the community collectively. 
Neither in the ordinary acceptation, is the 
idea of land or naval forces limited to bodies 
combined and acting only in an organized 
form; each component part is as distinctly sig- 
nified as if separately named. The grand total 
of the national powers is expressed in the term 
forces. But so also are its constituents to 
whatever diminution of sub-divisions. Armies, 
divisions, brigades, regiments, companies, 
guards, sentinels; fleets, squadrons, separate 
vessels, boats, crews, are land and naval forces, 
integrally and independently, no less than when 
compounded in the general mass, and so is the 
individual soldier and seaman. These observa- 
tions, gentlemen, are all I propose to offer you 
on this branch of the subject. 

It is not my purpose to attempt to settle the 
true construction of the constitution in the par- 
ticular under consideration. The provisions of 
the constitution have been reviewed to ascertain 
Whether they; plainly interdict to congress the 
power to pass laws to punish by courts martial, 
common law crimes committed in the army or 
navy; and if no such prohibition exists, wheth- 
er there is in those provisions probable cause 
to imply the existence of such power in con- 
gress. 

I have already stated to you that, upon gen- 
eral principles, and in consonance with the ad- 
judications of our highest tribunal, it is the 
duty of this court to aecept an act of congress 
as of full authority and binding, if there be 
only color of authority or probable cause in 
the constitution to uphold it. I limit myself 
therefore to the remark that the incongruity 
insisted on between the constitution and an act 
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of congress assuming to take from the judi- 
ciary and confer on courts martial jurisdiction 
over criminal offences in the navy, is npt di- 
rect and palpable, and is no more than sup- 
posititious and inferential, and accordingly 
reaches no farther than to raise a doubt wheth- 
er the power is vested in congress. If such 
doubt exists, it is not to apply against the va- % 
lidity of the law, but in support of it I there- 
fore decide that in respect to this court and 
the action of your body, the act of congress 
of April 23, 1S00, is valid and obligatory, even 
if in its true construction it gives exclusive, ju- 
risdiction to a court martial over the homicides 
complained of before you. 

Under this view of the subject, gentlemen, 
there can be no doubt of the power of con- 
gress to govern the army and navy, by bring- 
ing offences committed in either under the cog- 
nizance of the courts of law. Heuston v. 
Moore, 5 Wheat. [18 U. S.] 1. This power 
is fully executed in respect to the army in the 
rules and articles of war adopted April 10, 
180G. Rule 33, 4 Laws [Bior. & D.] 18 [2 Stat. 
3G4], But no such expression of intention is 
introduced into the navy code. "Whether then 
the courts of the United States are to take 
cognizance of offences committed in the naval 
forces depends entirely upon the true intent of 
congress in that behalf as expressed in the 
crimes acts of 1790, 1825 and 1835, and the 
navy act of 1800. The competency of this 
court under the constitution and the judiciary 
act— section "11 [1 Stat 78]— to exercise the 
jurisdiction cannot admit of question. 

The sole inquiry then is, has the jurisdic- 
tion been given it over the subject matter, by 
act of congress, in express terms, or by nec- 
essary implication? The argument on this 
branch of the case has on both sides been ex- 
ceedingly .thorough and acute; and although it 
has been my duty and pleasure to study the 
reasonings and authorities adduced, with 
minute care and attention, it will not be nec- 
sary, nor will it be physically in my power, 
within the limits of these instructions, to state 
to you the details of this examination or its 
results in respect to all the particulars of the 
argument. The necessity of the case compels 
me to attempt no more than to lay before you 
the general conclusions of my judgment uppn 
the controlling points embraced in your in- 
quiries. The first crimes act was passed 
April 30, 1790 [1 Stat. 112], at the second ses- 
sion of tho first congress. No action had been 
taken on the subject at the previous session, 
other than to provide for the apprehension and 
trial of criminals. Act Sept. 24, 1789, §§ 11, 
33 [1 Stat 78]. 

In proceeding to institute and establish a 
system of criminal jurisprudence, congress act- 
ed upon the assumption that there were four 
great classes of national offences over which it 
had supreme authority: (1) Infractions of the 
law of nations; (2) violations of the laws of 
the Union within the territorial limits of the 
United States; (3) piracies and felonies on the 
high seas or criminal offences committed there; 
and (4) offences committed in the army and 
navy and militia, when in actual service of the 
United States. 

It was unquestionably competent for con- 
gress to legislate over all those subjects In a 
single statute or section, and when language 
is employed specifically applying to some of 
the subjects, and broad enough to embrace 
others, but not designating them expressly, it 
becomes a question of construction resting 
upon the intent of the legislature, whether the 
law is to have the more extensive or the more 
limited application. For instance, this stat- 
ute punishes, but not capitally, misprision of 
felony, manslaughter, mayhem, embezzlement 
of public property or receiving stolen goods, 
committed in any port or place under the sole 
and exclusive jurisdiction of the Uhjted States; 
and this language is plainly extensive enough 
to include the commission of those crimes by 



the land forces of the United States stationed 
at such places. Was it the intention of con- 
gress to apply this general legislation over 
crimes on land to like offences committed in 
the army? By the fiftieth article of the rules- 
and articles of war, all crimes not capital,, 
though not mentioned in the articles of war, 
are to be taken congnizance of by court mar- 
tial and to be punished at their discretion. 
The second additional article provides for the 
punishment of embezzlement, by courts mar- 
tial, etc. Those rules and articles of war 
were re-enacted by a general adopting clause 
in Act Sept 29, 17S9, § 4 [1 Stat. 96], and 
were accordingly in force when the crimes act 
was passed. 

If, then, the general intendment might be 
that the posterior law repealed or superceded 
the antecedent one, that presumption or rule 
of construction could not be applied to the act 
of 1790, because on the same day that statute 
was enacted, congress passed another regulat- 
ing the military establishment, by the thir- 
teenth section of which it was declared that the 
commissioned officers, non-commissioned offi- 
cers, privates, etc., of the army shall be gov- 
erned by the rules and articles of war which 
have been established by the United States in 
congress assembled, as far as the same may be 
applicable to the constitution of the United 
States, etc. 2 Laws [Bior. & D.] 102 [1 Stat. 
121]. 

Here then is a most positive and authorita- 
tive exposition of the crimes act, showing that 
it had no paramount - operation over the land 
forces, but must be construed in subordination 
to the rules and articles of war applicable to 
the case. The thirty-second article of the ex- 
isting rules of war— 4 Laws [Bior. & D.] 18 [2 
Stat. 359] — is pertinent to show the understand- 
ing of congress that express legislation was nec- 
essary in order to bring officers and privates 
of the army to trial before the civil courts for- 
capital crimes, or acts of violence to the per- 
sons or property of citizens, and affords addi- 
tional evidence that the crimes act of 1790 was 
not intended to apply to the land forces. At 
that time the United States had no ships of war . 
in commission, and though the language of the 
act of 1790 is broad enough to include offences 
committed in the naval forces, yet the punish- 
ment provided for offences on the high seas would 
not as a fact have that direct and certain ap- 
plication to the -navy that the statute had to 
crimes on board merchant vessels. There is, 
however, nothing incongruous or unusual in 
legislating prospectively in contemplation of a 
state of things likely or probable to exist 
Nothing could be more probable with a mari- 
time people having the habitudes of ours and 
connected with all the trading nations of the ' 
earth by an active and increasing commerce, 
than- that ships of war and navies would speedi- 
ly be constructed and put in service, and lan- 
guage in an act of congress adapted to vessels 
of that* character, though not in fact in exist- 
ence, would most properly be held as contem- 
plating their existence and be applied to them 
when they should be called into service, if tho 
construction and application of the language 
were to be gathered from the act alone. 

I shall not go into a critical scrutiny of the 
phraseology of the crimes acts of 1790 and 1825, 
to test the force of the internal evidence, or 
how it preponderates, indicating an intent of 
the legislature to limit those acts to merchant 
vessels or to embrace within them national 
vessels also — supposing the language used in its 
general import to be alike applicable to either. 
I consider the act of April 23, 1800 [2 Stat 45], 
a more satisfactory key to the intent of the act 
of 1790, or if not legitimately operating as an 
exposition of the crimes act, yet as fixing with 
clearness and certainty the rule thereafter to 
be applied to public vessels. It harmonizes 
with the legislation in respect to the land 
forces, placing each under its own laws and 
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courts to such extent as the discretion of con- 
gress deemed proper. Offenders in the land 
forces in certain eases were to be delivered over 
to the courts of law for trial and punishment. 
A similar provision is contained in the English 
mutiny act (2 MacArthur, 229), without which 
it would seem to be thought that under the 
general authority to try all cases not capital, 
courts martial would have exclusive cognizance 
of that class of offences when committed in the 
army (1 Toml. Law Diet. 482; 2 MacArthur, 
296). But no such direction or authority is in- 
corporated in the naval code, and the design 
of congress therefore to give the entire juris- 
diction over the offences enumerated to the 
naval courts martial would seem indubitable. 
In this connection the reasoning of the supreme 
court, in U. S. v. Bevens, has direct pertinency 
and force (3 Wheat. [16 U. SJ 336). That case 
was argued with great talent and fulness, and 
the opinion delivered by the court manifests 
that it was considered with deep attention. 

The question before the court was solely as to 
the operation and meaning of the crimes act of 
1790. The indictment was on the eighth sec- 
tion of that act, here also in question. The act 
was cautiously explored by the court to ascer- 
tain whether there was any provision within it 
authorizing a circuit court to try one indicted 
for murder on board a ship of war, within the 
territorial jurisdiction of the United States; 
and a leading inquiry was whether language in 
the crimes act which might embrace a ship of 
war should be applied to it. First, the court 
repudiates the signification claimed for the word 
"place" under the exclusive jurisdiction of the 
United States used in the act, as comprehend- 
ing a ship of war. But then not satisfied with 
that conclusion upon the mere import of a word 
and phrase, draws from the act what must be 
regarded an adjudged conclusion by the court 
as to its language and meaning, that there was 
no provision in that act adapted to the punish- 
ment of crimes in the navy. The court assigns 
a reason in fact why it was omitted or post- 
poned, and then adverts to the act of April 23, 
1800 [2 Stat. 45], as fortifying the conclusion, 
because that statute specifically relating to of- 
fences in the navy, gives no jurisdiction to 
courts of law of any crime committed in a ship 
of war, wherever it may be stationed. Al- 
though this is not an authoritative adjudication 
upon the specific point now raised, yet as to the 
intention of congress as expressed in the act 
of 1790, and the design and effect of the act of 
1800, it affords high and commanding evidence 
that congress has power to legislate specifically 
for the government and regulation of the navy 
and to place that government in courts martial 
to the exclusion of courts of law. Almost forty 
years have elapsed since this law was passed. 
In that period the navy has augmented in num- 
bers and force, and has been in service. in all 
quarters of the globe. No instance is produced 
in which, during that period and under circum- 
stances so probable to give occasion for it, 
the jurisdiction of the courts of law has been 
applied to the trial of offences in the navy 
cognizable by naval courts martial. This fact 
is of commanding cogency to establish the com- 
mon conviction of the executive, legislative, and 
judicial departments of government, that no 
such jurisdiction exists. The supreme court 
regard it as a circumstance of deserved weight 
in support of the constitutionality and validity 
of an act of congress, that there has been a 
uniform course of action, or a partial acquies- 
cence for a long period of time in consonance 
with the power exercised under the act. TStu- 
art v. Laird] 1 Cranch [5 U. SJ 299; 11 Pet. 
[36 U. S.] 257. 

In respect to the institution of the circuit 
courts, most of the judges when applied to by 
General Washington, on the first adoption of 
the judiciary act, gave their opinions that the 
act in that particular was not authorized by 
the constitution. 1 Story, Const. Law, 437, 



479, note. Yet the supreme court, after the 
law had been in a course of execution and ac- 
quiesced in for less than 15 years, decided that 
it was too late to call its constitutionality in 
question. [Stuart v. Laird] 1 Cranch [5 U. S.] 
299. Cases to this point may be largely multi- 
plied, but I deem the labor unnecessary, and 
should regard it an exceedingly unadvised and 
hasty act in this court, after so long and no- 
torious an execution of the act of 1800, to as- 
sume the authority to pronounce it unconstitu- 
tional and void as to any of its provisions. 

The jurisdiction of courts martial over the 
subject matter within their cognizance, I re- 
gard to be absolute and exclusive. From the 
examination I have bestowed on this point, I 
am persuaded this is the result of the Eng- 
lish authorities, but I do not introduce them 
here or comment on them, because if in that 
country the courts of general jurisdiction would 
retain their powers, unless expressly taken from 
them by act of parliament, and might thus 
have cognizance of cases also assigned to courts 
martial, as inferior courts, that principle does 
not apply to the organization of our judicato- 
ries. The circuit court is a special court and 
of statutory jurisdiction, in precisely the same 
sense as a court martial. The circuit courts 
have no residuary or general jurisdiction, and 
none whatever over subaltern courts, except it 
be bestowed by positive law. The case of 
Houston v. Moore, 5 Wheat. [18 U. SJ, is clear 
to the point, that the jurisdiction .of courts mar- 
tial is exclusive and final as to matters submit- 
ted to such courts by act of congress. Serg. 
Const. Law, 130; Kawle, Const. 209; Opinion 
of Judge Kent, Case of Somers. 

Gentlemen, I shall be able to condense with- 
in a few remarks, what I propose saying to 
you in respect to the operation and effect of 
the crimes acts of 1825 and 1835 on these ques- 
tions. The naval code had been in force a 
quarter of a century as a distinct and independ- 
ent system of jurisprudence over the offences 
assigned to its jurisdiction, when the act of 
1825 was passed. The decision in the case of 
U. S. v. Bevans Tsupra] made in 1818, had in- 
dicated to the public what was the judicial ac- 
ceptation of that code, and also as to the effect 
of the crimes act of 1790, in relation to offen- 
ces in the navy. The presumption therefore 
would be of the most violent character, that if 
congress designed by either of the later stat- 
utes to interfere with this known and settled 
course of the law in this respect, that intent 
would be directly and plainly expressed; and 
that a mere re-enactment of any provisions of 
the statute of 1790 would not be designed to 
have an operation .broader than they were 
known to have under the former act. It is to 
be farther observed that though the act of 1825 
(section 4) denounces the crime of murder in 
the same language as is used in section 8 of the 
act of 1790, yet other offences are introduced 
into the former section not found in that of 
1790 — and the one is accordingly not a precise 
re-enactment of the other, nor to be regarded 
as supplanting the former law, or establishing 
a substantively new one. But what is still 
more pointed and direct, and becomes in my 
judgment conclusive on this point, is that in 
the only section of the act of 182."> (section 11) 
in which offences on board vessels of war, or 
in relation to vessels of war, are specifically 
mentioned, the authority of naval courts mar- 
tial is expressly reserved. 

In my opinion the effect of this evidence is 
not varied, if that proviso is understood as lim- 
ited to that section only, for the body of the sec- 
tion demonstrates that if congress means its 
penal law shall apply to ships of war, those 
vessels will be specifically named, and imports 
furthermore that without being so named, they 
will not come within the range of legislation in 
respect to -crimes, and the proviso affords di- 
rect and positive evidence that congress reeog- 
j nized the power of naval courts martial as an 
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■existing jurisprudence over crimes of a general 
bearing and character, and affecting the public 
otherwise than merely in the preservation of 
discipline. To the same effect is the first sec- 
tion of the act of 1835, which provides for the 
punishment of mutiny or revolt, a crime de- 
nounced in the act of 1790, and in the naval 
code of 1800, for it repeals the punishment 
■of death for the offence imposed by the act of 
1790, commuting it to fine and* imprisonment, 
and leaves the act of 1800, which inflicts the 
same punishment for the same offence, in full 
force. 

Without pursuing the discussion farther, I 
state to you, gentlemen, that in my judgment, 
neither of the acts of 1825 or 1835 gives to 
this court jurisdiction over the crime of mur- 
der committed on board a ship of war, and 
triable before a naval court martial. Man- 
slaughter is not named in the naval code as 
an offence punishable by court martial, and it 
Is contended that there is therefore nothing 
to- intercept the jurisdiction of this court, given 
by the crimes act over that offence. 

It is a general principle governing prosecu- 
tions in courts martial as well as in criminal 
courts of law, that the court may convict the 
accused of a crime of less degree than that 
charged in the accusation, but not of a dis- 
tinct crime. 12 Petersd. Abr. 591, note; 1 
Toml. Law Diet. 483. This is the same rule 
that prevails at law (1 Chit. Cr. Law, 521), 
sind accordingly on a charge of murder the 
accused may be acquitted of that and be con- 
victed of manslaughter. Article 32 of ^ the 
naval code provides that all crimes committed 
"by persons belonging to the navy which are 
not specified in the foregoing articles, shall be 
punished according to the laws and customs 
In such cases at sea. 3 Laws Bior. & D. 246 
tl Stat. 709]. Manslaughter falls within the 
general denomination of a crime. 4 Bl. Comm. 
5. The thirty-second article is taken from the 
article in the rules of 1775, and is also in sub- 
stance the same with the English article 36 
iX MacArthur, 336), except that the expres- 
sion in the latter is "used at sea." Numerous 
offences of various' grades were from an early 
■day known and recognized as crimes accord- 
iug to the customs of the sea, and were pro- 
ceeded against and punished under a species of 
■common law made applicable to them. They 
were originally punished in the admiralty court 
nlone, and subsequently by inquest and petit 
juries before the admiralty^ sessions- The lat- 
ter method of proceeding is particularly illus- 
trated in an -ancient inquisition in the year 
1376 (Clerke, Praxis, Adm.), and in Sir Lionel 
Jenkins' charge to a grand jury at the ad- 
miralty session (about) 1668. 1 Sir L. .Ten- 
kins' "Works, 90. See, also, Black Book of the 
Admiralty; Zouch. Adm." 1-34; God. Adm. 
Jur. 26; Sea Laws, 195. Manslaughter is 
mentioned in the first document, but not in the 
second, as one of those offences punishable 
under the customs of the sea. The English 
naval articles no doubt had relation to those 
ancient customs (Sutton v. Johnstone, 1 Dura. 
& E. [1 Term R.] 784, 520, per Lord Mans- 
■field), but it is unnecessary now to decide wheth- 
er our code is to be understood to confer ju- 
risdiction over offences by that name. The 



article refers to that custom only for the 
measure of punishment, and not for the au- 
thority to try; and as it expressly gives juris- 
diction over all offences committed in the 
navy, a defect or failure of authority to des- 
ignate a punishment, might not affect- the 
question of jurisdiction as between one court 
and another. But I think the true ground to 
place this point upon is, that the accused are 
charged with manslaughter in taking the life 
of a seaman belonging to the ship, in doing 
what they claim to be the exercise of their 
rightful authority and command on board of 
a vessel of war, and that no statute of the 
United States gives this court jurisdiction to 
inquire into and punish that offence. This 
point is not so clear in my mind as the others, 
but from the best consideration I am able. to 
bestow on the subject, I am led to the conclu- 
sion that naval courts martial have jurisdic- 
tion to punish the offence of manslaughter com- 
mitted at sea on board of shins of war. 

Gentlemen, questions affecting the jurisdic- 
tion and, rightful powers of courts of law are 
always of a delicate and embarrassing nature. 
The law imperiously demands of every tri- 
bunal that it shall employ all its rightful func- 
tions in the furtherance of public justice, and 
it no less emphatically forbids to it the usurpa- 
tion of authority not clearly bestowed upon it 
by acts of congress. In its supreme power 
over all the subjects of criminal jurisprudence, 
the legislature is to be supposed to allot juris- 
diction to one tribunal or another, or withhold 
it from all, in the exercise of a wise and just 
discretion, and so as most efficiently to sub- 
serve the ends of public justice and the protec- 
tion of the citizen. 

It belongs to no court to arrogate to itself 
a wisdom beyond that of the legislature in this 
respect; and in conducting the inquiry into 
what the law has ordained and established in 
this behalf, and with the facts before us, that 
the naval code, as a distinct system of juris- 
prudence under our laws, has been in force for 
nearly forty years, that thirty of the last years 
of that period have witnessed a large increase 
of the naval forces, and a vast scope of em- 
ployment, and that the application of the naval 
code by means of courts martial has been con- 
stant and notorious to every department of 
the government,— that a quarter of a century 
since the highest judicatory of the land inti- 
mated and published its opinion that the gen- 
eral crimes act did not apply to offences com- 
mitted on board ships of war,— and that con- 
gress since that period has legislated at large 
over felonies and offences at sea, without di- 
rectly bringing vessels of war within that leg- 
islation, except where the authority of courts 
martial was also reserved, — and that through- 
out the time the events on board the Somers 
have most agitated the public attention, and 
when the" civil authorities of this district openly 
declined to exercise jurisdiction over the case, 
congress continued in session without chan- 
ging the law or acting upon the matter, I think 
we must all feel a deep conviction that this 
court ought not to be the first to assume such 
a jurisdiction, and arraign the parties accused 
on a matter touching their lives. 



W. 
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This Justly celebrated code was originally pro- 
mulgated by Eleanor, Duchess of Guienne, the 
mother of Richard I. of England. Returning 
Xrom the Holy Land, and familiar with the 
maritime regulations of the Archipelago, she en- 
acted these laws at Oleron in Guienne, and 
they derive their title from the place of their 
publication. The language in which this col' 
lection of laws was originally clothed is that 
■of Gascony, and their first object appears to 
have been the commercial operations of that 
part of Prance only. 

By Richard I. of England, who inherited the 
<lukcdom of Guienne from his mother, this code 
was improved, and introduced into England. 
Some additions were made to it by King John, 
it was promulgated anew in the 50th year of 
Henry III., and received its ultimate confirma- 
tion in the 12th of Edward III.* 

England and Prance contend for the honour 
•of having originated this system of laws; but 
we only notice this circumstance to introduce 
the observation, that it affords the strongest 
testimony of the value of the collection, and of 
the high respect in which it is held by the two 
greatest nations of the world. Indeed it forms 
the basis of the celebrated Ordinances of Lewis 
XIV. of France, and it is admitted as authority 
in the courts of common law, as well as the 
admiralty courts of England. 

The translation now published is printed from 
the "Sea Laws," and the editor has carefully 
compared it with the copr published in French 
by Cleirac, in a work entitled "Les Us. et Cou- 
tumes de la Mer." He has not considered 
himself authorized to make any alterations in 
the test, but wherever a variance between the 
copies has been discovered, he has pointed it 
out, and he has given the words of the French 
•copy, with a particular reference to tbe passage 
from which, in his opinion, they differ. 

The '"notes and illustrations," which are high- 
ly valuable, will be found by a reference to 
Cleirac, to have been principally abridged from 
his work, and, indeed, in some instances they 
are extracted verbatim. While an acknowledg- 
ment of the source from whence they were de- 
rived, would have been honourable to the can- 
dour of the compiler of the Sea Laws, these 
Commentaries would have obtained increased 
authority from the reputation and talents of 
their real author, who is justly estimated among 
the most distinguished jurists of France. 



ARTICLE I. 

When several joint owners make a man 
master of a ship or vessel, and the ship or 
vessel departing from her own port, arrives 
.at Bordeaux, Rouen, or any other such place, 



i 2 Brown, Civ. & Adm. Law, 40. 



and is there freighted to sail for Scotland, or 
some other foreign eountry; the master in 
such case may not sell or dispose of that 
ship or vessel, without a special procura- 
tion 2 from the owners: but in case he wants 
mone3 r for the victualling, s or .other neces- 
sary provisions of the said vessel, he may 
for that end, with the advice of his mari- 
ners, pawn or pledge part of the tackle or 
furniture of a ship. 

Observation. 

The title of master is so honourable, and the 
command of a ship of such importance, that 
great care has been taken by all maritime na- 
tions, that none may be employed but honest 
and experienced men. By an ordinance of the 
admiralty in France, A. D. 1584, every master 
of a ship before he took upon him that trust, 
was to be examined whether he was fit for it. 
The Spanish naval laws require the same thing: 
El maestre de la nave, para serlo, ha de ser 
marinero y examinado. Cedula real del Anno 
1576. Impressa con las de Indias quarto tomo. 
The ordinances and regulations of the Hanse 
Towns, do not only demand experience and 
capacity, but honesty and good manners. And 
none was to be admitted into the service of any 
citizen aboard his ship, without a certificate or 
his qualifications, as to his honesty and capaci- 
ty. See their Book of Ordinances, book 6, 
art. 1. 

The Greeks called the master of a ship HuriKov^ 
cujus fidei navis concreditur, to whom the 
government of the ship is entrusted; but so, 
that the master cannot sell the ship itself, nor 
any of her tackle or furniture, without the or- 
der or consent of the owners. However, In 
case of necessity, when he is in a far country, 
he may pawn or pledge her tackle for provi- 
sions, and if that will not do, he may borrow 
money on the ship's bottom, though not with* 
out the consent of his officers and seamen. 
According to the Ordinances of Wisbuy, arts. 
13, 15, and Philip II. King of Spain's Ordi- 
nances in the year 1563, art. 12. Those of the 
Hanse Towns forbids a master of a ship, Tiot- 
withstanding he is part owner, not only to sell, 
but to do any thing, even to buy tackle or vict- 
uals, without acquainting the other owners of 
it, unless it be in a strange country, and in a 
case of necessity, well and lawfully attested. 
Articles 3-5 et seq. 

By the ordinances and customs of the sea, it 
appears, that formerly it was not thought safe 
to entrust a master of a ship with the vessel 



2 Iu the copy of the Roll d' Oleron, published 
by Cleirac, in the original French, the words 
are, "procuration ou mandement special." 

3 "Pour les depens," in Cleirae's copy. — E. 
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and cargo, unless he was a freeman of that 
city, and part-owner of the ship; and if he 
was part-owner, when he had betrayed or abus- 
ed his trust, the other owners might turn him 
out of the ship, paying him what his part of 
her came to at the same price he gave for it. 
See Ordinances of the Hanse Towns, art. 14. 
And if he pretended he had sold his part to an- 
other person for more than it was worth, the 
other owners might have it appraised, and take 
it to themselves, paying him what it was val- 
ued at by such appraisement. Article 53. 

The master commonly took care of every 
thing belonging to the ship, from the poop to 
the mainmast. He was obliged to understand 
the art of piloting and navigation, that he 
might know how to control the pilot, and mind 
how he steers the ship, y si el maestre no fuere 
piloto es obligado a vevar un marinere diestro 
en la navigacion, tel' que, pueda regir la nave 
a fala de piloto, according to the ordinances of 
Spain. The mate's command reached from the 
stern to the mizzenmast, the latter included. It 
will not be thought improper by the curious 
to mention here the several officers of a ship, 
either men of war, or merchantmen, as they 
were distinguished aboard, a century of years 
ago. 

In royal navies the first officer was the ad* 
mirnl; then the vice-admiral, then the captain- 
major or chief of a squadron. In every man 
of war, the first officer was the captain, the sec- 
ond the pilot, who enjoyed that place in honoui' 
of the sciences he prof est and practised; nest 
to him was the master, who had the charge of 
the tackle and furniture, and then the captain, 
and lieutenant of the soldiers. In a merchant- 
man the first officer was the master, the second 
the pilot, the third the mate, the fourth the 
factor, or supercargo; then his assistant, ac- 
comptants, the surgeons, the steward, four cor- 
porals, the cook, the gunner, the cockswain; the 
gunner and cockswain used to work before the 
mast, as well as the rest of the ship's crew, but 
their wages were more. There is a great deal 
of difference between the order of precedency 
on board of a ship now. and what was former- 
ly: for the captain and lieutenant of the soldiers 
would think it very hard to give place to the 
pilot and master of a ship; and the factor, 
or supercargo, will as difficultly be persuaded to 
own the master of a vessel's superiority, except 
in what relates to the navigating the ship. 

ART. II. 

If a ship or other vessel be in a port, wait- 
ing for w r eather, and a wind to depart, the 
master ought when that comes, before his 
departure to consult his company, and say 
to them, Gentlemen, what think you of this 
wind? If any of them see that it is not set- 
fled, and advise him to stay until it is. and 
others, on the contrary, would have him 
make use of it as fair, he ought to follow 
the advice of the major part: If he does 
otherwise, and the vessel happens to miscar- 
ry, he shall be obliged to make good the 
same, according to the value upon a just 
appraisement.-* 

Observation. 

It is a maxim, or general sea law, that a 
master of a ship shall never sail out of a port, 
never weigh or drop anchor, cut masts or cable, 
or indeed do any thing of consequence, let him 
be in whatever danger may happen, without the 
advice of the major part of his company, and 
the merchants, if there be any aboard. — He 
must call all together to consult. Wisbuy, art. 
14. 



4 "Ou la somme qu'elle sera prisee." Cleirac. 
-E. 



ART. III. 

If any vessel, through misfortune, happens 
to be cast away, in whatsoever place it be, 
the mariners shall be obliged to use their 
best endeavours for saving as much of the 
ship and lading as possibly they can: and if 
they preserve part thereof, the master shall 
allow them a reasonable consideration to 
carry them home to their own country. * 
And in case they save enough to enable the 
master to do this, he may lawfully pledge to 
some honest persons such part thereof as 
may be sufficient for that occasion. But if 
they have not endeavoured to save as afore- 
said, then the master shall not be bound to 
provide for them in any thing, but ought to 
keep them in safe custody, until he knows 
the pleasure of the owners, in which he 
may act -as becomes a prudent master; for 
if he does otherwise, he shall be obliged to 
make satisfaction. 

Observation. 

The ship's crew are obliged to do all that 
lies in their power to save things from ship- 
wreck, and gather up what they save, on 
pain of losing their wages; and those that 
hinder or dissuade them from it, shall be se- 
verely punished. This law is very well ex- 
plained by an ordinance of King Philip II. 
of Spain, in the year 1563, by which it is or- 
dained, that the seamen shall be bound to save 
as much as they can from shipwreck; and in 
such case, the master is bound to pay them 
their wages, and to give them a further re- 
ward for their labour out of the' goods. But 
if the seamen refuse to do their endeavor to 
save the goods, they shall neither have pay 
nor reward. Hanse Towns Ord. art. 44; Wis- 
buy, art. 15. 

ART. 17. 

If a vessel departing with her lading from 
Bordeaux, or any other place, happens in 
the course of her voyage, to be rendered un- 
fit to proceed therein, and the mariners save 
as much of the lading as possibly they can; 
if the merchants require their goods of the 
master, he may deliver them if he pleases, 
they paying the freight in proportion to the 
part of the voyage that is performed, and 
the -costs of the salvage. But if the master 
can readily repair his vessel, he may do it; 
or if he pleases, he may freight another ship 
to perform his voyage. And if he has prom- 
ised the people who belped him to save the 
ship the third, or the half part of the goods 
saved for the danger they ran, the judica- 
tures of the country should consider the 
pains and trouble they have been at, and re- 
ward them accordingly, without any regard 
to the promises made them by the parties 
concerned in the time of their distress. 

Observation. 

This law does not relate to an entire loss, 
but only to salvage, or rather not to the ship- 
wreck, but to the disabling of a ship, so that 
she cannot proceed in her voyage without re- 
fitting. In which case the merchants may 
have their goods again, paying the freight in 



s "Le maltre est tenu de leur bailler salaive 
raisonable pour venir en leurs terr&3." C.'eira *. 



[30 Fed. Cas. page 1173] 



(Art. V.) LAWS OF OLERON 



proportion to the way the ship made. If the 
merchant has not money to pay the freight, and 
the master will not credit, the latter may take 
his goods in payment at the market price. 
Wisbuy, art 33; Emperor Gharles V. Ordi- 
nance, art. 40. 

If the master can in a little time refit his 
vessel, and render her fit to continue her voy- 
age, that is, if he can do it in 3 days' time at 
the most, according to the Hanse Town Laws; 
or if he will himself take freight for the mer- 
chandize aboard another ship bound for the 
same port to which he was bound, he may do 
it; and if the accident did not happen to him 
by any "fault of his, the freight shall be paid 
him. Lege Jthodior. Numb. 42, secundo & 
ultimo tomo juris Graeco-Romani in fiDe; Wis- 
buy, arts. 16, 37, 55; King Philip II. of 
Spain's Ordinance, under the head of "Aver- 
ages," art. 30. 

As for the charges of salvage, there are very 
groat allowances made to the salvors, lege 
Rhodior. secuudo * tomo juris Grpeeo-Romani 
Nos. 45, 47; Hajrmenopolus in Promptuario 
Juris, lib. 2, tit. 6. By this law there was 
adjudged to the divers and salvors, the half, 
the third or the tenth e of the things saved, and 
that according to the depth of the water out 
of which they were fished, fifteen, eight or one 
fathom; as also a tenth part for salvage on 
the coast, and the fifth to him that saving him- 
self, carries and saves something with him. 
The promises that are extorted in danger on 
this account, ought always to be regulated ac- 
cording to justice, with reason and proportion, 
without keeping to the expressions of such 
promises; for this there are several laws in 
France, and an instance of it is thus recorded. 
A gentleman named La Mothe, embarked at 
St. Machaire with two horses in a boat, going 
for Bordeaux; as they were in their passage, 
one of the horses grew furious, and leaped 
overboard. La Mothe held him by the bridle; 
the horse splashed the water up in his face, 
and the gentleman pulling his handkerchief out 
of his pocket to wipe it off, at the same time 
pulled out a purse that had thirty pistoles in 
it, which fell into the water. The boatmen 
came, and La Mothe desired them to take 
notice of the place, by observing the trees and 
buildings that were near it, and when the 
tide was out, to seek after the purse; promis- 
ing if they found it, to give them a pistole for 
their pains. The boatmen excused themselves; 
nevertheless, when they had put La Mothe and 
his horses ashore, they went to look for the 
pistoles when it was low water, and one of 
them found them where they were dropt. - His 
companions demanded their share of them, but 
he who had the good fortune to find the purse, 
would not let them have any of the gold, and 
there was a law-suit about dividing it, before 
the judge of St. Machaire. Monsieur La 
Mothe hearing of it,- came thither and put in 
his claim to the purse and pistoles; but the 
judge gave it against him. He then appealed 
to the seneschal of Guieune's court, but with 
no better success; at last he appealed to the 
parliament of Bordeaux, and that court de- 
creed, he should have his pistoles, but should 
pay CO livres to the boatmen for their pains 
and trouble. 

ART. V. 

If a vessel departing from one port, laden 
or empty, arrives at another, the mariners 
shall not leave the ship without the master's 
consent: if tbey do, and by that means she 
happens to be lost or damnified, they shall 
be answerable for the damage; but if the 
vessel be moored, and lying at anchor, with 
a sufficient number of men aboard to keep 
the decks and lading, they may go without 
the master's consent, if tbey come back in 



good time; otherwise they shall be liable to 
make satisfaction, if they have wherewithal. 

Observation. 

This article relating to seamen, it will not 
be unacceptable to the reader to observe what 
other customs and ordinances we have met 
with concerning them. 

Mariners are obliged to look carefully after 
every thing that relates to the preservation of 
the ship and goods. Consolato, c. 1G9; Wis- 
buy, art. 47. For which reason, they ought 
not to go ashore and leave the vessel, without 
the master or mate's permission: if they do, 
they are bound to answer all the damages that 
happen to the ship or merchandize in their ab- 
sence. Wisbuy, art. 17. The emperor Charles 
V.'s Ordinance in the year 1552, arts. 9 and 
10, conformable to the Rhodian Law, secundo 
tomo juris Grajco-llomani, Num. 20. The 
Regulations of the Hanse Towns, art. 40, or- 
dain, that if any seaman goes ashore without 
license, and if in his absence the ship happens 
to be lost for want of hands, the seaman thus 
absent shall be apprehended, and kept a year 
in prison on bread and water; and if any one 
should be killed or drowned in his absence, 
and that be the cause of it, he shall be cor- 
porally punished. The same ordinances con- 
demn those mariners that lie out of their ship 
all night, to pay all the damage that shall 
happen while they are absent. Those of the 
Hanse Towns, arts. 22, 23, add imprisonment. 
Some laws forbid them to undress themselves, 
and the Hanse Towns, art. 32, to lie with 
their wives aboard. The reason is, that they 
may always be ready to assist their fellows . 
in the discharge of "their duty in the preserva- 
tion of the ship and goods. The obligation of 
the mariner to the master, begins as soon as 
he is hired and terms are agreed; and ends 
when the voyage is finished, and they are re- 
turned. The obligation of the mariner to the 
merchant is from the beginning of his charge, 
and the mariner is obliged to stow and un- 
stow the goods, according as the place they are 
in is commodious or not, to keep them from 
damnifying, and promote or hinder the ship's 
trimming; and if by their refusing to do so, 
the merchandize is damnified or spoilt, they 
are bound to make the damage good. Wis- 
buy, art. 48; Philip H. art. 19. By the laws 
of Wisbuy, they are also bound to unlade some 
goods with the shovel, and some to hand 
ashore; for which they are to have no ex- 
traordinary allowance; but for letting things 
up or down, they are by the same laws to be 
allowed something extraordinary, that is above 
their wages. The laws are very severe against 
those seamen that run away from ships after 
they are hired. In men of war, desertion is 
punished with death; in merchantmen, by the 
Hanseatic laws, or those of the Hanse Towns, 
they are to be marked in the face with a red 
hot iron, that they may be known, and be 
infamous as long as they live. If the mariner 
runs away before the voyage, when he is 
taken, he ought to refund half as much as 
the master was to have paid him for the whole 
voyage. If he hires himself to two masters, 
the first may demand him, and by the Hanse- 
atic law, art. 1, he is not bound to pay him 
any wages. Provision is made for such sea- 
men as run away, only because the master 
has used them ill. By the same laws, if any 
master entices away a mariner hired before 
by another, the last master shall forfeit to the 
first 25 livres, and the mariner, half the wages 
he was tt) have had of the master that so 
enticed him. That master who knowingly 
hires a mariner who was hired before, shall 
pay double the wages he was to pay the mari- 
ner, and the latter be bound to follow and 
serve the first master. However, a mariner 
may demand, and ought to have his discharge, 
either before or during the voyage, for these 



LAWS OF OLERON (Art. VII.) 



[30 Fed. Cas. page 1174} 



tour reasons: in ease he is made master or 
mate of another ship; if he marries, and then 
he is obliged to refund what he has received; 
if he made any provision in his bargain for 
quitting the ship; if the voyage is finished, 
the ship disarmed, unloaded and light, the 
sails, tackle and furniture taken away and 
secured. See -Laws Wisbuy, arts. 5-4, 63. 

If the master gives a mariner his discharge, 
without any lawful cause, and for his pleas- 
ure only; in ease he does it before the voy- 
age, and while the ship is in port, he ought 
to pay half as much as he was to give him 
for the whole voyage; but if he discharges 
him after the ship is sailed, he ought to pay 
him all his wages. Wisbuy, art. 111. 

By the Hanseatic law, the master is to pay 
a third of the wages only, and not to bring it 
to his owners' account. He is obliged also to 
pay him not only all his wages, if he dischar- 
ges him in his voyage, but to defray the char- 
ges of his return, if after a bargain is made 
between the master and mariner, if the voyage 
happens to be hindered by war or pirates, "or 
any other lawful account, the mariner, accord- 
ing to King Philip's Laws, art. 9, shall have 
a quarter part of the wages that were prom- 
ised him for the voyage; and the master by 
a French law shall have half the freight. A 
master may turn off a mariner if he finds he 
is ignorant in maritime affairs, and incapable 
to perform the voyage, particularly a pilot, to 
whom in such eases he is not bound to pay any 
wages, and at his return may have him pun- 
ished for his rashness, according to King Phil- 
ip's and the Hanseatic laws. If it happens 
that the master finds out the pilot or mariner's 
ignorance when he cannot discharge them, they 
shall be obliged at their return to refund all 
the money he had advanced to them, and pay 
the master besides half what he had promised 
them: but if the pilot declares first he is du- 
bious, and cannot depend on his knowledge, 
that he is out of the way, and does not very 
well understand his business; if it is when he 
is outward bound, he shall be paid half what 
was promised him; if homeward bound, all. 
If the master finds that any officer or seaman 
aboard his ship has any infectious distemper 
that is dangerous, he may put him ashore at 
the first place he comes to, without paying him 
any thing; but then he must prove it by two 
or three witnesses. He may also turn away 
any thieving mariner, or any quarrelsome or 
factious fellow; but as to the latter, he should 
have a little patience, to see if he can be 
brought to reason. Vide Hanseatics, art. 29; 
Laws of Wisbuy, art. 25. 

ART. VI. 

If any of the mariners hired by the master 
of any vessel, go out of the ship without his 
leave, and get themselves drunk, and there- 
by there happens contempt to their master, 
debates, or fighting and quarrelling among 
themselves, whereby some happen to be 
wounded: in this case the master shall not 
be obliged to get them cured, or in any thing 
to provide for them, but may turn them and 
their accomplices out of the ship; and if 
they make words of it, they are bound to 
pay the master besides: but if by the mas- 
ter's orders and commands any of the ship's 
company be in the service of the ship, and 
thereby happen to be wounded or otherwise 
hurt, in that case they shall be cured and 
provided for at the costs and charges of the 
said ship.6 

6 "lis doivent Stre gueris & panses sur le 
cotit de Iadite nef." Cleirac, 15.— E. 



Observation. 

By the Laws of "Wisbuy, art. 18, those mari- 
ners that are mutinous and quarrelsome, are 
obliged to refund all they have received, and 
pay besides what the master is forced to give 
to others whom he hires in their places above 
the wages he was to give them. 

The Laws of Charles V. art. 23 et seq., or- 
dain certain punishments, according to the 
heinousness of the offences and crimes commit- 
ted by seamen. If the mariners are wounded, 
or any wise hurt in serving the master of the 
ship, they shall be cured, taken care of, and 
indemnified at the charge of the ship. Wisbuy, 
art. 18; Hanseatics, art. 39; Charles V. arts. 
27, 28; Philip II. art. 16. If mariners are tak- 
en by corsairs in his, and his ship's service, 
the master is bound to redeem them, and be- 
sides that, to pay them their wages, during 
their captivity, as much as if they had all that 
time been in his service. This law is in the 
Consulat, c. 182. If in defending himself, or 
fighting against an enemy or corsairs, a mari- 
ner is maimed, or disabled to serve on board a 
ship for the rest of his life, besides the charge 
of his cure, he shall be maintained as long as 
he lives at the cost of the ship and cargo. Vide 
the Hanseatic Law, art. 35. An instance of 
this is told by our author. 

In the year 1621, Giles Esteben, a citizen 
and merchant of Bordeaux loaded a vessel of 
36 tuns with wine for Calais, and gave the 
charge of the cargo to one Fiton his servant. 
The vessel set sail, and when she was at sea 
met with a Turkish rover. The corsair came 
up with her, and took her, but did not meddle 
with the vessel or the wine, either because the 
Alcoran forbids the Mahometans to drink or 
deal in wine, or because he held intelligence 
with the master of the vessel, who was a 
Scotchman; for he did him nor any of his 
crew no manner of hurt, but took away Fiton 
and sold him in Barbary for a slave. He re- 
mained there four years and a half in great mis- 
ery and poverty; at last he was redeemed by 
alms in the year 1625, and paid for his ransom 
780 livres. Fiton returning to Bordeaux, found 
that his master Esteben was dead; however, 
he entered an action in an inferior court against 
the widow, for his wages, as well for the time 
he was detained in slavery, as for that before 
his captivity, as also for the- reimbursement of 
his ransom money, his losses and interest. The 
widow removed the suit to the higher courts, 
and from thence it came before the parliament, 
who decreed, that the widow should pay Fiton 
1000 livres in full for his wages, redemption, 
expenses, loss and interest. 

ART. VII. 

If it happens that sickness seizes on any 
one of the mariners, while in the service of 
the ship, the master ought to set him ashore, 
to provide lodging and candlelight for him, 
and also to spare him one of the ship-boys, 
or hire a woman to attend him, and likewise 
to afford him such diet as is usual in the 
ship; that is to say, so much as he had on 
shipboard in his health, and nothing more, 
unless it please the master to allow it him; 
and if he will have better diet, the master 
shall not be bound to provide it for him, un- 
less it be at the mariner's own cost and 
charges; and if the vessel be ready for her 
departure, she ought not to stay for the said 
sick party?— but if he recover, he ought to 

7 "Et s'il guerit il doit avoir son loyer tout 
comptant, en rabattant les frais, si le inaltre 
lui en a fait, et s'il meurt, sa femme et ses 
prochains le doivent avoir pour lui. Voyez le 
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have his full wages, deducting only such 

charges as the master has been at for him. 

And if he dies, his wife or next kin shall 

have it. 

Observation. 

The nineteenth article of -the Laws of Wis- 
buy, the forty-fifth of the Hanseatie law, the 
twenty-seventh of Charles V., and the sixteenth 
of Philip II., which he compiled for the Low 
Countries, were all founded upon this law of 
Oleron, in what relates to a sick mariner, and 
agree exactly with it, both if he recovers his , 
health, or dies in the voyage. The Spaniards \ 
have another custom in the West India voy- ' 
ages; for in case a mariner falls sick, he must 
substitute another in his place, otherwise he 
loses all his wages for the time in which he 
could not work. By the Hanseatie law, art. 
45, if a mariner is detained ashore by sickness, 
the voyage ought not to be retarded on his ac- 
count. By Charles V.'s ordinances, if the mari- 
ner dies as he is outward-bound, his wife and 
heirs shall receive half his pay: if as he is 
homeward-bound, they shall have all, deducting 
the charge of his funeral, if there has been any. 
In ships of war the custom in some places has 
been more favourable to sailors; for we find 
in a treatise written by Francis Pyrard de La- 
val, entitled, "Advis pour aller aux Indies Ori- 
entales," that if a man died the first day of the 
voyage, his heirs were to be paid as much as 
if he had completed it. 

ART. YIIL 

If a vessel be laden to sail from Bordeaux 
to Caen, or any other place, and it happens 
that a storm overtakes her at sea, so violent, 
that she cannot escape without easting some 
of the cargo overboard for lightening the 
vessel, and preserving the rest of the lading, 
as well as the vessel itself; then the master 
ought to say, "Gentlemen, we must throw- 
part of the goods overboard"; and, if there 
are no merchants to answer him, or if those 
that, are there approve of what he says by 
their silence, then the master may do as he 
thinks fit; and if the merchants are not 
pleased with his throwing over any part of 
the merchandize, and forbid him, yet the 
master ought not to forbear casting out so 
many of the goods as he shall see to be for 
the common good and safety; he and the 
third part of his mariners making oath on 
the Holy Evangelists, when they arrive at 
their port of discharge, that he did it only 
for the preservation of the vessel, and the 
rest of the lading that remains yet in her. 
And the wines, or other goods, that were 
east overboard, ought to be valued or prized 
according to the just value of the other 
goods that arrive in safety. And when these 
shall be sold, the price or value thereof 
ought to be divided livre a livre among the 
merchants. The master may compute the 
damage his vessel has sustained, or reckon 
the freight of the goods thrown overboard 
at his own choice. If the master does not 
make it appear that he and his men did the 
part of able seamen, then neither he nor 

tit. 6 de l'Ordonnance de 1681. Au surplus les 
malades sont mis a 1'hOpital, & traites aux d<5- 
pens du navir tant que dure le voyage." Clei- 
rac, 17.— E. 



they shall have anything. The mariners 
also ought to have one tun free,» and anoth- 
er divided by east of the dice, according as 
it shall happen, and the merchants in this 
case may lawfully put the master to his 
oath. 

Observation. 

Of two evils, to choose the least is the law 
of nature as well as of nations; and when a 
ship is in danger of perishing, the lives of the 
seamen, and the safety of the rest of the car- 
go make the throwing part of it overboard the 
least evil. But that the master's ignorance or 
fear might not hurry him to do any tiling to the 
detriment of the merchant, without good 
grounds for it, he must consult the merchants, 
passengers, or mariners aboard his ship, and, 
according as the necessity of it appears to them, 
to throw the goods overboard. This he is war- 
ranted to do by the Rhodian Law. Secundo 
Tomo Juris Gneco-Romani, Num. 9, and by 
20th, 21st, and 38th articles of that of Wisbuy. 
The 20th and 38th articles provide also, that 
if the merchants alone are against the proposi- 
tion of throwing the merchandize overboard, 
and the rest, who have their lives and goods 
also to lose, consent to it, the master and third 
part of the seamen purging themselves as soon 
as they come ashore by oath, that necessity 
forced them to do it, and that otherwise they 
could not have been saved, may do it, and shall 
then be justified for what they did. The mas- 
ter is not obliged, when he comes to this ex- 
tremity, to throw his own goods overboard first. 
The custom of the Levant is, the traveller or 
merchant first flings out something of nis own. 
Philip the Second's Ordinances, under the title 
of Avaradges, require, that the ship's utensils 
should be first thrown overboard, such as old 
cables, firewood, anchors and guns, which 
weigh heavy, and are not of the greatest serv- 
ice; then the chests belonging to the ship's 
crew, as being of the least value. All those 
things which are thrown overboard come into 
an average, except those that belong to the sov- 

By the thirty-eighth article of the Laws of 
Wisbuy, the clerk of the ship ought to register 
all the goods that are thrown overboard; and 
if there is no clerk aboard, it is convenient for 
the mariners to make attestation of them at the 
first port they come to. 

By the Rhodian Laws, the goods that are 
damaged by the storm come into an average. 
By the same laws, if the master, by overload- 
ing his ship, is the occasion of the goods being 
thrown overboard, he shall make good the dam- 
age. The Laws of Wisbuy, art. 46, except, in 
this case, those goods which were so loaden 
with the consent of the merchant. If the mas- 
ter has let out more freight than he has stow- 
age for, he must not therefore overload his own 
ship, but by the Consolato is bound to find 
freight for them in another. If the merchants, 
passengers or mariners have any plate or other 
precious goods in their chests or cabinets, they 
ought to inform the master and clerk of it; 
otherwise their chests will not be liable to any 
average for any thing more than what is known 
to be within them. Persons never are reckoned 
in an average, but all sorts of goods whatsoev- 
er. Victuals belonging to the ship are exempt- 
ed from the laws for throwing goods over- 
board, and privileged from paying contributions 
in averages. Seamen's wages are not liable to 
averages. By the Hanseatie Law, art. 28, 
these wages ought to be paid by three pay- 
ments, a third part before the ship goes out of 
the port, a third part when she is unladen, and 
a third part at her return. 

By the Rhodian Law, the sailors ought to have 

s "Et pour recouvrer le dommage, les mari- 
niers doivent avoir un tonneau franc." Clei- 
rac, p. 18.— E. 
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a ton freight free from contributions in aver- 
ages, when goods are thrown overboard. To 
explain this it will be necessary to observe— that 
sailors were used to hire themselves out for a 
voyage for several considerations; some had a 
certain sum of money for the whole voyage, or 
so much a month, or so much a day; others 
hired themselves for such a proportion of the 
freight, or a liberty to load so much goods 
aboard, or let out so much freight to others. 
But the most common way, and the best of 
hiring themselves, was for part in wages, and 
part m freight, either for themselves or to let 
out. Those seamen who had wages only, con- 
tributed nothing to the average for goods 
thrown overboard. Those who had goods con- 
tributed, unless those goods were bought with 
their wages, and they had only one ton exempted. 
lhe merchants who hired their freight of them 
had the same privilege by it as themselves. 

Having had occasion to make mention of 
hvre a livre, an explanation of it will not be 
unacceptable to the reader. The civilians con- 
sider every thing as one whole; as for example, 
an inheritance composed of several parts, 
makes together one whole or mass of inherit- 
ance, of whatever importance it mav be, great 
or small, as if the whole of his inheritance made 
one hvre, one pound, as hereditatis. This 
pound divided into twelve equal parts, is nam- 
ed ounces. The merchants and masters of 
ships, in case of averages for goods thrown 
overboard, or damnified in storms, have the 
same view; that is, they consider the ship and 
cargo together as one pound, and the goods 
lost or damnified as another; so that he who 
had a tenth in the pound of the cargo, a fif- 
teenth, or any other share, must carry a tenth, 
a fifteenth, or any other share to the pound of 
the average; and this proportion of one pound 
to another, is what is called by the French 
naval laws, "livre a livre," pound to pound. 

ART. IX. 

If it happen, that by reason of much foul 
weather the master is like to be constrained 
to cut his masts, he ought first to call the 
merchants, if there be any aboard the ship, 
and such as have goods and merchandize in 
the vessel, and to consult them, saying, "Sirs, 
it is requisite to cut down the mast to save 
the ship and lading, it being in this ease my 
duty." And frequently they also cut their j 
mooring cables, leaving behind them their ca- 
bles and anchors to save the ship and her lad- 
ing; all which things are reckoned and com- 
puted livre by livre, as the goods are that were 
cast overboard. And when the vessel arrives 
in safety at her port of discharge, the mer- 
chants ought to pay the master their shares or 
proportions without delay, or sell or pawn the 
goods and employ the money he raises to sat- 
isfy by it the same, before the said goods be 
unladen out of the said ship: but if he lets 
them go, and there happens controversies and 
debates touching the premises, if the master 
observes collusion therein, he ought not to 
suffer, but is to have his complete freight, as 
welL for what goods were thrown overboard, 
as for what he brought home.® 

Observation. 

No merchant is obliged to pay average for 
goods thrown overboard, unless the master can 
prove he did it for the safety of his own and 



8 "Ains doit avoir son fret, eomme si les ton- 
neaux fussent peris." Oleirac, 24. 
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his men's lives, and the preservation of the ship 
and the rest of her cargo. What loss happens 
by accidents, breaking the masts, or burning 
the sails, or pirates taking part of the goods, 
shall not come into the common average. By 
the Rhodian Laws, every merchant shall bear 
his own loss, and the master shall do the same. 
See also the twelfth article of the Laws of 
TVisbuy. Averages are by that to be paid for 
damages done ad intra, and not for those ad 
extra; therefore the master and mariners are 
obliged to purge themselves by oath, how the 
damage came, in the first court of admiralty 
they come to, and that it was done in very 
great necessity. Indeed if pirates take the 
ship and cargo entire, and both are redeemed 
for a sum of money, the average for that shall 
be common, and all the concerned shall pay 
contribution. If the merchants and passengers 
aboard the ship desire the master to put into 
any port out of his way for fear of pirates, and 
in going out of that port he loses anchors or ca- 
bles, those who desired him to put in there 
shall pay for them, and the ship ought not to 
pay anything toward that loss. After a gen- 
eral shipwreck there is no average or common 
contribution, but save who save can, as is vul- 
garly said on this occasion. If any goods that 
were thrown overboard in a storm, to lighten 
the ship, happen to be recovered, the owner of 
them ought to restore what he had recovered 
for damages by average, to those that paid 
him, deducting for the loss he may be at by 
his merchandize being damnified. The Rho- 
dian Law enjoins this. 

ART. X. 

The master of a ship, when he lets her 
out to freight to the merchants, ought to 
shew them his cordage, ropes, and slings, with 
which the goods are to be hoisted aboard 
or ashore; and if they find they need mend- 
ing, he ought to mend them; for if a pipe, 
hogshead or other vessel, should happen by 
default of such cordage or slings to be spoil- 
ed or lost, the master and mariners ought to 
make satisfaction for the same to the mer- 
chants.™ So also if the ropes or slings 
break, the master not shewing them before- 
hand to the merchants, he is obliged to make 
good the damage. But if the merchants say 
the cordage, ropes or slings are good and suflB- 
eient, and notwithstanding it happens that 
they break, in that case they ought to divide 
the damage between them; that is to say, the 
merchant to whom such goods belong, and the 
said master with his mariners. 

Observation. 

By the twelfth article of the Laws of "Wis- 
buy, and the seventh of King Philip's, the 
master when he lets his ship out to freight, is 

*t» The following important passage has been 
omitted in the translation of this article: "Et 
si doit le maitre payer selon qu'il doit prendre 
du guindage, et doit le salaire du guindage Gtre 
mis a recouvrer le dommage, et le rest ou sur- 
plus doit etre departi entr'eux." Cleirac, p. 26. 

In France the owners of ships receiving 
freight, are not obliged to pay the expenses of 
loading or unloading, but they form a separate 
charge against the owners of the cargo. The 
passage above quoted authorizes a deduction 
from this charge, of the value of any article 
lost or injured from the negligence of the mas- 
ter to furnish proper cordage, &c. If this 
charge is not suflSeient to compensate for the 
loss, the master and mariners are to make up 
the difference. — E. 
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"bound to shew her to the merchants or their 
.agents. The Consolato requires the same, and 
that the master should let the merchants visit 
not only the ropes, but all the ship above decks 
and below, that they may see what is wanting, 
and have it mended; and if it is not mended, 
and the merchandize is damnified, the master 
shall make good the loss. The forty-ninth ar- 
ticle of the Laws of Wisbuy enjoins the mari- 
ners to give the master notice of the faults and 
defects in the cordage; otherwise they shall 
be responsible for all accidents that may hap- 
pen; and if after such notice given, the master 
■does not take care to have them mended, he 
shall answer the damage out of his own pocket. 
The Rhodian Laws Secundo Tomo Juris 
Graeco-Romani, Num. 11, wills and ordains, 
that the merchant who loads a ship, shall in- 
form himself exactly of every thing, "Dili- 
center interrogare debet mercatores qui prius 
in ea navi navigaverunt." The law says he 
should enquire of those that have sailed in 
her before; but that is of little use, except as 
to her sailing, for ships grow daily more and 
more out of repair, and should be always view- 
•ed by the person that is going to be concerned 
in them, without trusting to the information 
■of others. 

ART. SI. 

If a vessel being laden at Bordeaux with 
wines, or other goods, hoists sail to cany 
them to some other port, and the master does 
not do his duty as he ought, nor the mariners 
handle their sails, and it happens that ill 
weather overtakes them at sea; so that the 
jnain yard shakes or strikes out the head of 
•one of the pipes or hogsheads of wine; this 
vessel being safely arrived at her port of dis- 
charge, if the merchant alleges, that by rea- 
son of the main yard his wine was lost; and 
the master denies it: In this case the master 
.and his mariners ought to make oath (whether 
it be four or six of them, such as the merchant 
liath no exception against) that the wine per- 
ished not by the main yard, nor through any 
default of theirs, as the merchants charge 
them, they ought then to be acquitted thereof; 
"but if they refuse to make oath to the effect 
aforesaid, they shall be obliged to make satis- 
faction for the same, because they ought to 
liave ordered their sails aright before they de- 
parted from the port, where they took in their 
lading. 

Observation. 

This article is explained by the 23d of the 
Laws of Wisbuy, which ordains, that if the 
•cargo is ill stowed, and the ship ill trimmed, 
and the mariners do not manage their sails 
rightly, and any damage happens by it to tho 
ship or goods, they shall be responsible for the 
•damages as far as they have wherewithal to do 
it with. There were formerly, in several ports 
•of Guyenne certain officers called "arrameurs" 
•or stowers, who were master-carpenters by pro- 
fession, and were paid by the merchants, who 
loaded the ship. Their business was to dispose 
right, and stow closely all goods in casks, bales, 
l)oxes, bundles or otherwise; to balance both 
sides, to fill up the vacant spaces, and manage 
every thing to the best advantage. It was not 
but that the greatest part of the ship's crew un- 
derstood this as well as these stowers; but 
they would not meddle with it, nor undertake 
It, to avoid falling under the merchant's dis- 
pleasure, or being accountable for any ill acci- 
■dent that might happen by that means, 'liiere 
were also sacquiers, who were very ancient 
officers, as may be seen in the 14th book of the 



Theodosian Code. Uniea de Saccariis Portus 
Roma?, lib. 14. Their business was to load and 
unload vesels loaden with salt, corn, or fish, 
to prevent the ship's crew defrauding the mer- 
chant by false tale, or cheating him of his mer- 
chandize otherwise. 

ART. XLT. 

A master, having hired his mariners, ought 
to keep the peace betwixt them, and to be as 
their judge at sea; so that if there be any of 
them that gives another the lie, whilst they 
have wine and bread on the table, he ought 
to pay four deniers; and if the master himself 
give any the lie, he ought to pay eight deniers; 
and if any of the mariners impudently contra- 
dict the master, he also ought to pay eight 
deniers; and if the master strike any of the 
mariners, he ought to bear with the first 
stroke, be it with the fist or open hand; but 
if the master strikes him more than one blow, 
the mariner may defend himself: but if the 
said mariner doth first assault the master, he 
ought to pay five sols, or lose his hand. 

Observation. 

The law restrains the correction of the mas- 
ter to one blow with his fist, which the mariner 
ought* to bear, and no more. The Consulate, c. 
16, explains how far the mariner is bound to 
suffer his master's assaulting him, in thest 
terms: "The mariner is obliged to obey his 
master, though he should call him ill names, 
and is enraged against him, he ought to keep 
out of his sight, or hide himself in the prow 
of the ship; if the master follows him, he 
ought to fly to some other place from him; and 
if he still follows him, then the mariner may 
stand upon his defence, demanding witnesses* 
how he was pursued by the master; for the 
master ought not to pass into the prow after 
him." 

The twenty-fourth article of the Laws of 
Wisbuy punishes the giving the lie. The samu 
article is very severe against the mariner that 
strikes the master. The mariner that strikes, 
or lifts up arms against his master, was to lose 
half his hand in a very painful way. If tho 
mariner has committed a crime too great for 
the master's authority to punish, then the mas- 
ter and his officers ought to seize the criminal, 
put him in irons, and bring him to justice at 
his return. 

ART. XIII. 

If a difference happens between the master 
of a ship, and one of his mariners, the master 
ought to deny him his mess thrice, ere he turn 
him out of the ship, or discharge him thereof: 
but if the said mariner offer, in the presence 
of the rest of the mariners, to make the mus- 
ter satisfaction, and the master be resolved to 
accept of no satisfaction from him, but to put 
him out of the ship; in such case the said 
mariner may follow the said vessel to her port 
of discharge, and ought to have as good hire 
or wages, as if he had come in the ship, or as 
if he had made satisfaction for his fault in the 
sight and presence of the ship's company; and 
if the master take not another mariner into 
the ship in his stead, as able as the other, and 
the ship or lading happens thereby to be, 
through any misfortune, damnified, the master 
shall be obliged to make good the same, if he 
hath wherewithal. 
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Observation. 

To deny him his mess, is, in the original, 
oter la tonaille, an old Gascon phrase, which 
signifies to deny him the table-cloth or victu- 
als for three meals; by which is understood 
a day and a half. The Wisbuy Law, art. 23, 
provides for the master's making satisfaction 
for the damages that may happen through the 
want of the mariner he turns off. And the 
Laws of the Hanse Towns, art. 27, require the 
master not to give the seamen any cause to 
mutiny; not to provoke them, call them names, 
wrong them, nor keep any thing from them 
that is theirs; but to use them well, and pay 
them honestly what is their due. Some French 
laws ordain, that no mariner should be admit- 
ted under 18 years, nor above 50. The choice 
of the crew is entirely in the master: the rea- 
son is, that he ought to be himself very well 
assured of his seamen's ability, and not take 
it upon trust by report of others. 

ART. XIV. 

If a vessel, being moored, lying at anchor, 
be struck or grappled with another vessel un- 
der sail, that is not very well steered, whereby 
the vessel at anchor is prejudiced, as also 
wines, or other merchandize in each of the 
said ships damnified. In this case the whole 
damage shall be in common, and be equally 
divided and appraised half by half; n* and 
the master and mariners of the vessel that 
struck or grappled with the other, shall be 
bound to swear on the Holy Evangelists, that 
they did it not willingly or wilfully. The rea- 
son wiry this judgment was first given, being, 
that an old decayed vessel might not pur- 
posely be put in the way of a better, which 
will the rather be prevented when they know 
that the damage must be divided. 

Observation. 

This law agrees exactly with the 26th, 50th, 
67th, and 70th articles of the Ordinances of 
Wisbuy. The dividing the loss in halves, is, 
to prevent any cheat; for an old vessel that's 
worth little or nothing, might else be put in 
a new one's way: and if she runs against her, 
more damages be pretended, than the old ship 
might fairly be valued at. 

ART. XY. 

Suppose two or more vessels in a harbour, 
where there is but little water, so that the 
anchor of one of the vessels lie dry; the mas- 
ter of the other vessel ought, in that case, to 
say unto him whose anchor lies dry: "Master, 
take up your anchor, for it is too nigh us, and 
may do us a prejudice;" if neither the said 
master nor his mariners will take up the said 
anchor accordingly, then may that other mas- 
ter and his mariners (who might be otherwise 
thereby damnified) take up the said anchor, 
and let it down at a .farther distance from 
them; and if the others oppose or withstand 
the taking up of their anchor, and there after- 
wards happens damage thereby, they shall be. 
bound to give full satisfaction for the same: 
but if they put out a buoy or anchor-mark, 
and the anchor does any damage, the master 
and mariners to whom it belongs are not 

ii "Le dommage du coup doit gtre prise et 
parti moitie des deux nefs." Cleirac, 33. — E. 



bound to make it good; if they do not, they 
are; for all masters and mariners ought to- 
fasten such buoys or anchor-marks, and. 
such cables to their anchors, as may plainly 
appear and be seen at full sea. 

Observation. 

The 28th and 51st articles of the Ordinances 
of Wisbuy, require masters to put out buoys 
to warn others where their anchors lie, on 
pain of making satisfaction for whatever dam- 
age may happen for want of them: for an- 
chors hid under water, may do a great deal 
of mischief at ebb and low water. If any 
master spies them, and they lie near him, he- 
may remove them, and prevent any damage 
coming to his ship. Harmenopulus in promp- 
tuario titulo de rebus nauticis, licet in dis- 
crimen adductis, qui se aliter explieare noh 
possunt, alterius navis anchoras salutis suae 
causa prsecidere. The buoys that are made- 
use of, are either empty barrels, or pieces of 
the trunk of a tree, or any other light wood 
with baskets that swim on the top of the- 
water, and shews where the anchors lie. 

ART. XVI. 

When a ship arrives with her lading at Bor- 
deaux, or elsewhere, the master is bound to 
say to his company, when she is ready to load 
again, "Gentlemen, will you freight your own 
share yourselves, or be allowed for it in pro- 
portion with the ship's general freight?" the 
mariners are bound to answer one or the other. 
If they take as the freight of the ship shall 
happen, they shall have proportionably as the- 
ship hath; and if they will freight by them- 
selves, they ought to freight so as the ship 
be not impeded or hindered thereby. And if 
it so happen, that they cannot let out their 
freight, or get goods themselves, when he has 
tendered them their share or stowage, the 
master is blameless; and if they will there 
lade a tun of water instead of so much wine r 
they may: and in case there should happen 
at sea, an ejection or a casting of goods over- 
board, the ease shall be the same for a tun of 
water, as for a tun of wine, or other goods, 
livre by livre.12 If they let out their propor- 
tion of freight to merchants, what freedom 
and immunity the said mariners have, the said 1 
merchants shall also have. 

Observation. 

This articles has some relation to the eighth, 
which treats of mariners' wages and their 
freight aboard. The thirtieth article of the- 
Laws of Wisbuy is founded upon it. By the 
seamen's immunity, is meant the privilege or 
being the last that must throw overboard in 
a storm, and having a tun free from all aver- 
ages. The mariners' freight should be first 
full; for the master is not obliged to stay for 
them when his cargo is all aboard. The rea- 
sons given by our author, why, in case of 
throwing overboard, the mariners' tun of water 
shall come in equally in the average, livre a 
livre, for a tun of wine, are, a mariner may 
make what use he pleases of his stowage, be- 
cause he takes it as part of his pay: besides, 
in such case, the water he has aboard, lightens 
the ship as much as if it was wine. And the 

* 

12 "Parquoi les mariniers se puissent de- 
fendre et s'aider a la mer." Cleirac, p. 3G. 
This is omitted in the translation of the XVIth 
article.— E. 
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mariner by throwing over his water, which by 
his -privilege he may refuse to do, not only 
helps to save the ship and cargo, but to save 
the latter the more entire; for if any thing the 
merchant had aboard, of more value than wine, 
stood before his tun of water, it must have 
gone first, and his throwing his water over- 
board being so much for the common interest 
of the ship and cargo, he is allowed to come 
in upon an average, as if it had been a tun of 
wine. How far this law of Oleron prevails 
in our maritime courts now, the civilians must 
determine; but by the common law of Eng- 
land, a tun of water would never be rated livre 
:i livre, pound by pound, with a tun of wine. 

ART. XVII. 

The mariners of Brittany ought to have but 
one meal a day from the kitchen, because 
they have beverage going and coining. But 
those of Normandy are to have two meals a 
day, because they have only water at the 
ship's allowance; and when the ship arrives 
in a wine country, there the master shall pro- 
cure them wine to drink. 

Observation. 

The custom of giving every man a certain 
allowance is very ancient, and to prevent jeal- 
ousies, complaints and disorders, that allow- 
ance is settled at so much a head, and ex- 
actly delivered out to all alike. As to the 
allowance of wine and meals by this article, 
the twenty-ninth of the Ordinances of Wis- 
buy agrees with it. In those voyages where 
wine is to be had, the master is bound to pro- 
vide it for the mariners, and then they shall 
have but one meal a day. But when they 
drink water only, they shall have two meals. 
Charles V. and Philip IL's Laws ordain, that 
the master shall order the mariners to have 
three certain meals a day, and if they would 
have more meat, they shall only have what 
was last at their meals, unless upon extraordi- 
nary occasions. By the fifty-second article of 
the Hanseatic Laws, the masters of German 
ships bound for France and Spain, are not to 
provide victuals for their mariners when they 
are outward bound; but when they are home- 
ward bound, if the ship is let out to freight 
and loaden, the masters are obliged to main- 
tain their mariners; if they return light or 
empty, they are not obliged. The Portuguese 
in their East India voyages, maintain both 
mariners and soldiers outward bound, and al- 
low each a pound and a half of biscuit, 3 pints 
of wine, and 3 pints of water a day, and 31 
pound of salt fish a month, some dry fish, gar- 
lic and onions. But in their homeward bound 
voyages, they have only biscuits and water 
to the Cape of Good Hope, and after that they 
live every man on his own provision. 

-Facilis descensus ad Indos: 

Sed revocare gradum, veteremque evadere ad 

Orbem, 
Hoc opus, hie labor est 

In cases of necessity, when provisions fall 
short, those that have victuals aboard ought 
to communicate to those that have not, by the 
Rhodian Law. 

ART. XVIIL 

When a vessel is unladen, and the mari- 
ners demand their freight, some of them hav- 
ing neither bed, chest, nor trunk aboard, the 
master may lawfully retain part of their 
wages, till they have brought back the ship 
to the port from whence she came; unless 
they give good security to serve out the 
whole voyage. 



Observation. 

The thirty-first article of the Ordinances of 
Wisbuy agrees exactly with this. The sea- 
men's wages are not regularly due till after 
their work is entirely done, or the time they 
hired themselves for expired; except there are 
any private agreements to the contrary. The 
twenty-eighth article of the Hanseatic Law 
ordains, that their wages shoidd be paid at 
three several payments; one third when they 
set sail upon a voyage, one third when they ar- 
rive at their port of discharge, and the other- 
third when the ship is returned home. 

ART. XIX. 

If the master hire the mariners in the town 
to which the vessel belongs, either for so- 
much a day, week or month, or for such a 
share of the freight; and it happens that the 
ship cannot procure freight in those parts 
where she is arrived, but must sail further 
to obtain it: in such case, those that were 
hired for a share of the freight, ought to- 
follow the master, and such as are at wages 
ought to have their wages advanced course 
by course, that is, in proportion to the length 
of the voyage, in what it was longer than 
they agreed for, because "he hired them to 
one certain place. And if they go not so far 
as that place for which the contract was 
made, yet they ought to have the whole 
promised hire, as if they had gone thither; 
but they ought likewise to bring back the 
vessel to the place from whence she at first 
departed. 

Observation. 

This article is explained by the eighth and six- 
teenth, and what is said upon them. The thirty- 
second of the Laws of Wisbuy, the twelfth and 
thirteenth of Charles V., and the twenty-fourth 
of the Hanseatic Laws, are to the same pur- 
pose. By the ninth article of Philip IL's- 
Laws, if the voyage is broken off by wars, pi- 
rates, or the command of the sovereign, the 
seamen, ought to have a quarter part of the 
wages they agreed to have, if they had com- 
pleted it. In the year 1626, about October, all 
the English ships that were then in the river of 
Bordeaux, were stopped by order of Monsieur 
de Luxemburgh, governor of Blaye. Several 
of these ships were loaden with wine, and oth- 
ers with other merchandize. They were forced 
to return to Bordeaux, and unload; after which 
the masters demanded the whole freight of the 
merchants who had freighted them, by virtue 
of the law. Colonus §. Navem conduxit. I). 
Locati. Inasmuch as it was not their faults- 
that they did not make their voyage, and carry 
the goods to their intended port: the freight 
was then 15 or 16 livres a tun: the admiralty 
court adjudged them a quarter part of it; they 
appealed to the sovereign court, who after two 
hearings set aside their appeal. Which in- 
stance of our author, makes somewhat against 
his own remarks. 

ART. XX. 

When a vessel arrives at Bordeaux, or any- 
other place, two of the mariners at a time 
may go ashore, and take with them one meal 
of such victuals as are in the ship, therein 
cut and provided; as also bread proportion- 
ably as much as they eat at once, but ne 
drink: and they ought very speedily, and 
in season, to return to their vessel, that 
thereby the master may not lose his tide; 
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for if so, and damage come thereby, they are 
bound to make satisfaction; or if any of 
their company be hurt for want of their help, 
they are to be at such charge for his re- 
covery, as one of his fellow mariners, or the 
master, with those of his table shall judge 
convenient. 

Observation. 

The reason of this law now ceases for Bor- 
deaux, for which place it was originally intend- 
ed : for the said river is so full of eating-houses 
and taverns on both sides, that it is not like- 
ly sailors will carry any of their salt provisions 
ashore, when they can get fresh. The reason 
of it was to keep the seamen in health and 
vigour; for by encouraging them to go ashore, 
two at a time, when their attendance was not 
necessary aboard, the master gave them an op- 
portunity to refresh themselves at land, which 
is the best remedy in the world for the scurvy, 
contracted on shipboard by living on salt meats 
and dry biscuit, and beinjj crowded up in a close 
place for a considerable time: their eating 
fresh provisions, and breathing the free air at 
land, makes them strong, and the better able 
to go through their business. It was not law- 
ful for mariners to be drunk, nor to feast on 
shipboard, unless there was good cause for their 
feasting, and the master allowed it. As we 
find by the thirty-first article of the Hanseatic 
Law, and the old law of Rhodes, Vector in navi 
piscem ne frigito, & exercitor id ei ne permit- 
tito,— as one of his fellow mariners. In the 
original, it is "son matelot," which we in Eng- 
lish call "comrade"; for it is the custom at sea 
to divide the ship's crew into couples: every 
two are comrades, and this the French call 
"matelotage." These two companions, or com- 
rades should be loving and assisting to one an- 
other. Their task is generally the same, and 
they are always posted together.— Those of his 
table. The mariners in Spanish ships dress 
their meat, and pay for it, each man for him- 
self; but in the English, Dutch, German and 
French, there is always a cook, and the sea- 
men eat all together at the same table, six in a 
mess. There is commonly two tables; the mas- 
ter's, which is served with a table-cloth, and 
there himself and his officers eat; and the mar- 
iners, where they have their messes. 

ART. XXI. 

If a master freight his ship to a merchant, 
and set him a certain time within which he 
shall lade his vessel, that she may be ready 
to depart at the time appointed, and he lade 
it not within the time, but keep the master 
and mariners by the space of eight days, or 
a fortnight, or more, beyond the time agreed 
on, whereby the master loses the opportuni- 
ty of a fair wind to depart; the said mer- 
chant in this case shall be obliged to make 
the master satisfaction for such delay, the 
fourth part whereof is to go among the mar- 
iners, and the other three-f ourths to the mas- 
ter, because he finds them their provisions.13 

Observation. 

The thirty-fourth article of the Ordinances 
of Wisbuy, and the thirty-ninth of the em- 
peror Charles V., are entirely agreeable to this 
law. By the Hanseatic Law and Philip IL's the 
merchant is obliged to pay the whole freight, 
if he does not load the ship in 15 days after the 

is The right of the mariners to a part of the 
compensation allowed for the delay of the ship, 
could only arise, when they received a part of 
the freight instead of wages. — E. 



time agreed upon; and by the Theodosian Code 
de Navieulariis, when a vessel arrives at a*pori 
loaden, the merchant to whom the cargo be- 
longs, must unload in 10 days; but in our 
times, on account of holydays and Sundays, the 
common time for unloading a ship is 15 days: 
but that should not hinder the paying the 
freight, which ought to be cleared in eight days, 
whether the ship be discharged or not. The 
master for his pay cannot detain the merchan- 
dize aboard; but when they are in the boat or 
lighter, he may stop them until he is satisfied. 

ART. XXII. 

When a merchant freights a vessel at his 
own charge, and sets her to sea, and the 
said vessel enters into an harbour, where she 
is wind-bound, so that she stays till her mon- 
ies be all spent, the master in that case 
ought speedily to write home to his own 
country for money; but ought not to lose his 
voyage on that account; for if so happen, 
he shall be obliged to make good to the mer- 
chant all damages that shall ensue. But the 
master may take part of the wines or other 
merchant goods, and dispose thereof for his 
present necessities; and when the said ves- 
sel shall be arrived at her port of discharge, 
the said wines that the master hath so dis- 
posed of, ought to be valued and appraised 
at the same rate as the other wines shall be 
commonly sold for, and accordingly be ac- 
counted for to the merchant And the mas- 
ter ought to have the freight of such wines, 
as he hath so taken and disposed of, for the 
use and reason aforesaid. 

Observation. 

The thirty-fifth and thirty-ninth articles of 
the Laws of Wisbuy are to the same purport 
as this; but by the sixty-eighth article of those 
laws, if the ship happens afterwards to be casi 
away, the master shall pay the merchant for 
the wines or other goods he sold in a case or 
necessity, without pretending to deduct anv 
thing for the freight. The Hanseatic Law'* 
forbid any master to borrow any monev on 
any other security but the ship's bottom. 'thai 
if she should be lost the debt might be paid; 
nor do they allow him when he is at home, to 
borrow any thing on her bottom, or otherwise, 
withoiit acquainting the owners with it. By 
the forty-fifth article of the Laws of Wisbuy. 
the ship is bound to the merchant whose goods 
the master has sold in this manner, to make 
him satisfaction, though she should be herself 
sold, and have other owners. 

ART. XXIII. 

If a pilot undertakes the conduct of a ves- 
sel, to bring her to St. Halo, or any other 
port, and fail of his duty therein, so as the 
vessel miscarry by reason of his ignorance 
in what he undertook, and the merchants 
sustain damage thereby, he shall be obliged 
to make full satisfaction for the same, if he 
hath wherewithal; and if not, lose his head. 

ART. XXIV. 

And if the master, or any one of his mari- 
ners, or any one of the merchants, cut off 
his head, they shall not be bound to answer 
for it; but before they do it, they must be 
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sure lie had not wherewith to make satis- 
faction. 

Observation on the Two Foregoing Articles. 

The original calls these pilots "Iocmen"; for 
when those laws were written, there were offi- 
cers aboard all ships, called pilots, who went 
the whole voyage, whereas the Iocmen were 
like our pilots, mariners hired at every river to 
guide the ship; for, dwelling on the place, the 
locman was supposed to know the shore better 
than the ship's pilot, who perhaps was never 
there before; for which reason he commonly 
required the master to have a locman, to avoid 
rocks, shelves, shoals and sands, which he must 
be well acquainted with by long using the river: 
that of Roan is very dangerous on this account, 
and there are sworn pilots every two leagues 
to guide ships up the Seine. They are very 
necessary all over Brittapy. The forty-fourth 
and fifty-ninth articles of the Ordinances of 
Wisbuy, oblige the master to take a new pilot, 
if his own and the ship's crew demand one of 
him. The master finds him maintenance, and 
the merchant pays him, by the sixtieth article 
of the Ordinances of Wisbuy. The loss of the 
pilot's head, if through his ignorance or negli- 
gence the ship is lost, is taken from the Con- 
solato, c. 250, — and answers to that known 
• maxim in the law, "Qui non habet in aire, luet 
in corpore." 

art. xxv. 

If a ship or other vessel arriving at any 
place, and making in towards a port or har- 
bour, set out her flag, or give any other sign 
to have a pilot come aboard, or a boat to tow 
her into the harbour, the wind or tide be- 
ing contrary, and a contract be made for 
piloting the said vessel into the said har- 
bour accordingly; but by reason of an un- 
reasonable and accursed custom, in some 
places, that the third or fourth part of the 
ships that are lost, shall accrue to the lord 
of the place where such sad casualties hap- 
pen, as also the like proportion to the sal- 
vor/;, and only the remainder to the master, 
merchant and mariners: the persons con- 
tracting for the pilotage of the said vessel, 
to ingratiate themselves with their lords, 
and to gain to themselves a part of the ship 
and lading, do like faithless and treacher- 
ous villains, sometimes even willingly, and 
out of design to ruin ship and goods, guide 
and bring her upon the rocks, and then 
feigning to aid, help and assist, the now 
distressed mariners, are the first in dismem- 
bering and pulling the ship to pieces; pur- 
loining and carrying away the lading there- 
of contrary to all reason and good con- 
science; and afterwards that they may be 
the more welcome to their lord, do with all 
speed post to his house with the sad narra- 
tive of this unhappy disaster; whereupon 
the said lord, with his retinue appearing at 
the places, takes his share; the salvors 
theirs; and what remains the merchant and 
mariners may have. But seeing this is con- 
trary to the law of God, our edict and de- 
termination is, that notwithstanding any 
law or custom to the contrary, it is said and 
ordained, the said lord of that place, sal- 
vors, and all others that take away any of 
the said goods, shall be accursed and ex- 



communicated, and punished as robbers and 
thieves, as formerly hath been declared. 
But all false and treacherous pilots shall be 
condemned to suffer a most rigorous and 
unmerciful death; and high gibbets shall be 
erected for them in the same place, or as- 
nigh as conveniently may be, where they 
so guided and brought any ship or vessel 
to ruin as aforesaid, and thereon these ac- 
cursed pilots are with ignominy and much 
shame to end their days; which said gib- 
bets are to abide and remain to succeeding 
ages on that place, as a visible caution to 
other ships that shall afterwards sail there- 
by. 

ART. XXVI. 

If the lord of any place be so barbarous, 
as not only to permit such inhuman people, 
but also to maintain and assist them in such 
villanies, that he may have a share in such 
wrecks, the said lord shall be apprehended, 
and all his goods confiscated and sold, in 
order to make restitution to such as of right 
it appertaineth; and himself to be fastened 
to a post or stake in the midst of his own 
mansion house, which being fired at the 
four corners, all shall be burnt together, the 
walls thereof shall be demolished, the stones 
pulled down, and the place converted into 
a market place for the sale only of hogs and 
swine to all posterity. 

Observation on the Two Foregoing Articles. 

"We shall find something very curious in the 
remarks made by the French author on these 
articles. These two laws, says he, were made 
upon account of that inhuman Droit de Bris 
sur le Naufrages, the right of lords of coasts to 
shipwrecks; by which those miserable wretch- 
es who were cast away, their very persons, and 
the goods that were saved, were confiscated for 
the prince who was lord of the coast. In the 
barbarous times men used to put this law in 
practice, especially the Gauls, who took all 
strangers for their enemies, and not only rob- 
bed them of their goods, but of their lives, sac- 
rificing them to their false gods. From which 
bloody custom, Hercules brought them off ac- 
cording to Diodorus Siculus, lib. 5, Hist. cap. 
2. Pomponius Mela, lib. 3, de Situ Orbis, cap. 
2. The Romans, though they were covetous to 
excess, and greedy after other men's goods, 
never approved of this cruelty, but condemned 
and abrogated the use of it to the utmost of 
their power. Toto titulo de Incendio, Ruina & 
Naufragio. Et de Naufragiis libro undeeimo 
Codicis, leg. 1, and "leg. 3. But the empire de- 
generating in its decadency, when so many bar- 
barous nations poured in upon it out of Scythia 
and Scandinavia, and tore it to pieces; this 
wicked Droit de Bris sur le Naufrages was 
renewed, particularly on the coasts of Gaul, 
called Xiittus Saxonicum, on account of the fre- 
quent invasions of the Saxons there. Sidonius 
Apollinaris, lib. 8, epist. 6, & carmine septimo. 
Afterwards the Normans being by chance 
thrown upon that coast, were immediately dis- 
patched by the inhabitants; and in course of 
time this pretended right insinuated itself, and 
prevailed not only against enemies and invad- 
ers, but against any persons that were ship- 
wrecked. Quid quid evadehat ex naufragiis 
totum sibi fiscus lege patriae vindieabat, pas- 
sosque naufragium miserabilius violentia prin- 
cipis spoliabat quam procella, as says Hildeber- 
tus Turonensis, Arehiepisc, epist. 32 & 65. At 
last the counts and dukes of Armoreck, Bre- 
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tagne, and Gaul, were obliged by civility, and 
the request of the neighbouring people of Bor- 
deaux and Rochelle, to change this barbarous 
■custom of slavery and confiscation, into a tax 
for all such as procured licences from them; 
of which licences there were three sorts, Bref 
de Sauvete, Bref de Conduite, and Bref de 
Victualle. The first was to save them in 
case of shipwreck from the old forfeitures to 
the lord, and exempt them from the cruel Droit 
de Bris. The second was to allow them con- 
voy upon reasonable terms. The third was 
for liberty to buy provisions in Bretagne. The 
dukes of Bretagne established an office and 
officers for giving out these licences, as at Ro- 
chelle and other places. The Droit de Bris was 
also practised in Guienne, Sainetoiige, Artois 
and Poictou, but much more civilly and hu- 
manely than it was used in Bretagne; for the 
lords of the coasts took only a third or a quar- 
ter part, according to their several customs; 
the salvors as much; and the rest was restored 
to the poor wretches that were shipwrecked, 
and their persons were free. This barbarity is 
abolished in England, Italy, Germany, Spain 
and France, unless it be practised against the 
enemies of the state, infidels or pirates; but 
the Spaniards observe this custom beyond the 
line against all but natural Spaniards. This 
Droit de Bris, which was not however so cru- 
elly executed in Guienne, as in Bretagne, was 
solemnly abrogated by Henry III., king of Eng- 
land and duke of Aquitain and Guienne. His 
edict for this purpose is registered and preserv- 
ed among the rolls at Bourdeaux, and is as 
follows: 

"Henricus Dei gratia rex Angliae, dominus 
Hibernise, dux Normand. Aquitan. & comes An- 
degavensis. Arehiepiscopis, episcopis, abbati- 
bus. prioribus, comitibus, baronibus, justitise 
pra>positis et magistris, et omnibus ballivis et 
fidelibus salutem: Sciatis quod nos pro salute 
animoe nostrae, et antecessorum et hseredum nos- 
Irorum, et ad malas eonsuetudiues abolendas con- 
cedimus, et hac nostra carta confirmamus pro 
nobis et haeredibus nostris in perpetuum, quod 
quoriescunque contigerit de cetero aliquam na- 
vem periclitari in potestate nostra, give in cos- 
tera maris Anglise, sive in costera Pietaviae, sive 
in costera insulse Oleronis, sive in costera Vasco- 
nise. Et de navi taliter periclitata aliquis homo 
vivus evaserit, et ad terrain venerit, omnia bona 
et catalla in navi istse contenta remaneant, et 
sint eorum quorum prius fuerant, et eis non de- 
pereant nomine Ejecti. Et si de navi taliter 
periclitata nullo vivo homine evadente contin- 
gat, qualemcunque bestiam vivam evadere, vel 
in navi ilia vivam inveniri; tunc bona et catalla 
ilia per manus ballivorum nostrorum, vel luere- 
dum nostrorum, vel per manus ballivorum dom- 
inorum in quorum terra navis fuerit periclitata 
libenter quatuor probis bominibus custodienda 
deponantur usque ad terminum trium mensium: 
Ut si illi quorum catalla ilia fuerunt intra ter- 
minum ilium venerint. ad exigenda catalla ilia, 
et probare possint cataJla ilia sua esse, eis li- 
benter restituant. Si vero infra praedietnm ter- 
minum nullus venerit ad exegenda catalla sua, 
tunc nostra sint et haeredum nostrorum nomine 
Ejecti, vel alterius qui libertatem habet ejectum 
habendi. Si veru de navi taliter periclitata 
nullus homo vivus evaserit, nee alia bestia sicut 
praadictum est, tune bona et catalla in navi ilia 
contenta nostra sint et hseredum nostrorum nom- 
ine Ejecti, vel alterius ubi navis fuit periclitata 
qui libertatem habet ejectum habendi: Quod 
volumus, et firmiter prsecipiinus pro nobis et 
haeredibus nostris. His testibus, venerabili pa~ 
tre Edvardo Karkol, episcopo, Bertrando clerico 
comiti L-incol. et constabulario, Petro de Mulo- 
lacu, Henrico de Trnbleville, tunc senesealdo 
Vasconise, Hugo de Dispencie, Godefrido Cran- 
tonibus, Amande Santo-Amando, Gulielmo de 
Crob. Anno 1226. Regni nostri vigesimo." 

As to that part of these laws requiring trai- 
torous pilots to be hanged on the shore, in some 



eminent place, to be a warning to all mariners; 
Andronicus, emperor of Greece, who reigned 
about the year 1150, ordered the same or the 
like punishment for such as made spoil of 
wrecks, as Nicetas reports in the second book 
of his Annals. The Lord Verulam in his His- 
tory of Henry VII. writes, that it was hereto- 
fore the custom in England to leave the dead 
bodies of pirates on gibbets near the water 
side, for a warning to seafaring men. Morte 
affecti circa oras maritimas, ut loco signorum 
nauticorum & laternarum essent, & asseclas a 
littoribus Anglise absterrere possent. The 
hanging such as are condemned for crimes com- 
mitted at sea by the water side, and some of 
the most criminal in chains, has been practised 
since in this kingdom. Those malicious fish- 
ermen, who in the night make fires in danger- 
ous places to attract mariners thither, to the 
loss of their ships by making them believe they 
are near ports and inhabited places, deserve 
the same punishment. The author whom we 
have made use of on this occasion tells us, that 
"catalla," a word in king Henry's charter, is 
originally Gascon, and signifies riches or mer- 
chandize. The Pieards in their idiom have it 
"cateus," in Spanish it is "caudal," and in Eng- 
lish "chattels," than which no term is more 
frequent in the common law. The word in the 
French which is rendered "caution" in Eng- 
lish, is "belise," properly a beacon; but in this 
place it is used metaphorically: for a gibbet 
would be an odd sort of a beacon in our lan- 
guage. There are several sorts of these belises 
or beacons at sea, set up to direct mariners to 
the right course they ought to take to avoid 
danger. These are very necessary in those 
parts where there are bars, that is, entrances, 
where there must be a high tide to carry ships 
over them. Sometimes buoys are made use of 
for belises, and sometimes trees, ljght-houses, 
and other things. The burning the criminal's 
house, mentioned in these two articles, and all 
that is in it, shews what an opinion the legisla- 
tor had of the heinousness of the crime. Coin- 
ers were in France burnt in old times, and their 
false money with them; their buildings were 
levelled with the ground, their woods felled and 
rooted up, and the places that belonged to 
them condemned and strewed with salt, as was 
the town of Poicters, in the reign of King 
Dagobert. 

ART. XXVII. 

A vessel being arrived at her port of dis- 
charge, and hauled up there into dry ground, 
so as the mariners deeming her to be in 
good safety, do take down her sails, and so 
fit the vessel aloof and aft, the master then 
ought to consider an increase of their wages 
kenning by kenning; and if in hoisting up 
wines, it happens that they leave open any 
of the pipes or other vessels, or that they 
fasten not the ropes well at the ends of the 
vessel, by reason whereof it slips, and falls, 
and so is lost, and falling on another, both 
are lost; in these eases the master and 
mariners shall be bound to make them good 
to the merchants, and the merchants must 
pay the freight of the said damnified or lost 
wines, because they are to receive for them 
from the master and mariners, according to 
the value that the rest of the wines are 
sold; and the owners of the ship ought not 
to suffer hereby, because the damage hap- 
pened by default of the master and mari- 
ners, in not making fast the said vessels or 
pipes of wine. 
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Observation. 

Kenning by kenning, veue par veue, is a 
.phrase used by mariners, as is also course by 
■course, in the nineteenth article of these laws. 
These phrases are very ancient, and kenning 
was particularly used when navigation was 
performed by views, and by observations pn 
the land from one prospect to another (Plin. 
lib. vi, c. 13), which was before the invention 
or knowledge of the use of the compass, it 
.signifies what the logicians or metaphysicians 
called agreement; the arithmeticians and ge- 
ometricians proportion, and others express oth- 
erwise. 

ART. XXVIII. 
If two vessels go on a fishing-design in 
partnership, as for inackarel, herrings, or 
the like, and do set their nets or lay their 
lines at Olonne, St. Gilles, Survie, or else- 
where; the one of the vessels ought to em- 
ploy as many fishing engines as the other, 
.and so shall go in equal shares, as to the 
.gain, according to the agreement betwixt 
them made. And if it happens that one of 
the said vessels, with her fishing-instru- 
ments, engines and crew, perish, and the 
■other escaping, arrives in safety; if the 
.surviving friends of those that perished, re- 
quire of the other to have their part of the 
.gain, as also of their fish, fishing-instru- 
ments, and boat, they are to have, upon the 
oaths of those that escape, their part of the 
iish, and fishing-instruments; but they shall 
not have any part or share in the vessel 
itself. 

ART. XXIX. 

If any ship or other vessel sailing to and 
fro, and coasting the seas, as well in the 
way of merchandizing, as upon the fishing 
Account, happen by some misfortune through 
the violence of the weather to strike herself 
-against the rocks, whereby she becomes so 
ln-uised and broken, that there she perishes, 
upon what coasts, country or dominion so- 
■ever; and the master, mariners, merchant 
or merchants, or any one of these escape 
.and come safe to land; in this ease the lord 
•of that place or country, where such mis- 
fortune shall happen, ought not to let, hin- 
der, or oppose such as have so escaped, or 
such to whom the said ship or vessel, and 
the lading belong, in using their utmost en- 
deavours for the preservation of as much 
thereof as may possibly be saved. But on 
the contrary, the lord of that place or coun- 
try, by his own interest, and by those un- 
der his power and jurisdiction, ought to be 
.aiding and assisting to the said distressed 
merchants or mariners, in saving their ship- 
wrecked goods, and that without the least 
.embezzlement, or taking any part thereof 
from the right owners; but, however, there 
may be a remuneration or consideration for 
salvage to such as take pains therein, ac- 
cording to right reason, a good conscience, 
.and as justice shall appoint; notwithstand- 
ing what promises may in that case have 
been made to the salvors by such distressed 
.merchants and mariners, as is declared in 
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the fourth article of these laws; and in 
case any shall act contrary hereunto, or take 
any part of the said goods from the said 
poor, distressed, ruined, undone, shipwreck- 
ed persons, against their wills, and without 
their consent, they shall be declared to be 
excommunicated by the church, and ought 
to receive the punishment of thieves; ex- 
cept speedy restitution be made by them: 
nor is there any custom or statute whatso- 
ever, that can protect them against the 
aforesaid penalties, as is said in the twenty- 
sixth article of these laws. 

Observations on the Two Foregoing Articles. 

The civil law almost every where allows all 
shipwrecked persons, a right to gather up their 
shipwrecked goods. The Codex and the Rho- 
dian Laws are particular in this matter. King 
Henry III.'s charter, before recited, is very 
plain upon it; and the reader is referred to it. 

ART. XXX. 

If a ship or other vessel entering into 
harbour, happens by misfortune to be bro- 
ken and perish, and the master, mariners 
and merchants, which were on board her, 
be all drowned; and if the goods thereof be 
driven ashore, or remain floating on the 
sea, without being sought after by those to 
whom they belong, they being ignorant of 
this said disaster, and knowing nothing 
thereof; in this most lamentable case, the 
lord of that place or country ought to send 
persons to save the said goods, which he 
ought to secure and to put into safe custody; 
and give the relations of the deceased per- 
sons who were drowned, notice of it, and to 
satisfy for the salvage thereof, not out of 
his own purse, but' of the goods saved, ac- 
cording to the hazards run, and the pains 
taken therein; and what remains must be 
kept in safe custody for one year or more; 
and if in that time they to whom the said 
goods appertain, do not appear and claim 
the same, and the said year be fully ex- 
pired, he may publicly sell and dispose 
thereof to such as will give most, and with 
the monies proceeding of the sale thereof, lie 
ought to give among the poor, and for por- 
tions to poor maids, and other charitable 
uses, according to reason and good con- 
science. But if he assumes the said goods 
either in whQle or in part unto himself, he 
shall incur the curse and malediction of our 
mother the holy church, with the aforesaid 
pains and penalties, without ever obtaining 
remission, unless he make satisfaction. 

Observation. 

The keeping such -goods a year, is in the 
civil law (I. ii, Cod. Naufragiis); but the par- 
liament of Paris in the year 15S4, pretended 
to reduce the time to two months: which time 
was to commence from the day of proclaiming 
such goods in public market and fixing a 
placquard of it on the doors of the parish 
church. The Consulate provides for the sal- 
vors more largely, allowing them half of the 
goods saved, and the lord and the poor the 
other half (chapter 252). By some laws in 
France, as long as the goods are in being and 
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unalienated, the . merchant to whom they be- 
long, has a claim to them, paying the charge 
of salvage: but if after a lawful time, they 
are sold and become another's property, he has 
no claim to them. The casuists are of opin- 
ion, that if he who finds them is rich, he ought 
to give all to pious uses: if poor, to keep all 
himself, hostiensis in summa de pcenitentia. 
And the thirty-sixth article of the laws of 
Oleron agrees with the judgment of the casu- 
ists 

ART. XXXI. 

If a ship or other vessel happens to be 
lost by striking on some shore, and the mar- 
iners thinking to save their lives, reach the 
shore, in hope of help, and instead thereof 
it happens, as it often does, that in many 
places they meet with people more barbar- 
ous, cruel, and inhuman than mad dogs, who 
to gain their monies, apparel, and other 
goods, do sometimes murder and destroy 
these poor distressed seamen; in this case, 
the lord of that country ought to execute 
justice on such wretches, to punish them as 
well corporally as pecuniarily, to plunge 
them in the sea till they be half dead, and 
then to have them drawn forth out of the 
sea, and stoned to death. 

Observation. 

To plunge them in the sea, "plonger en la 
mer," is what the French now call "bailler la 
eale," and we "keel-hawling." The word 
"Ka/MTTov-iofibs," in Greek, signifies as much. 
The Goths heretofore used to practise it as a 
sport or exercise, Olaus magnus historian Sep- 
tentrionalis, lib. v, et lib. x, c. 16. And one 
may conceive an idea of the barbarity of the 
northern nations, when that was a diversion 
to them, which was a punishment to others; 
as it was of old among the Celtes and Franks, 
and is now among the . modern navigators. 
Lazy and scandalous persons had some such 
sort of punishment by the customs or laws of 
the old Germans, Tacitus de iloribus Germano- 
rum, Num. 5. Turnus Herdonius was pun- 
ished thus to death for abusing and railing at 
the king Tarquinius Superbus, T. Livius, lib. 
primo decadis prima;. Bawds and whores are 
served so at Bordeaux; and scolds something 
like it in England, when they are put into 
the ducking stool. By an old ordinance of 
Philip II, of France, blasphemers had the same 
punishment. The comparison of a mad dog 
is perhaps made use of here, on account of 
the cure for his bite, by plunging in the sea 
before the poison has taken too deep root, 
which is reckoned the most sovereign remedy 
for it. Augustine de Moribus llanicheor. lib. 
ii, cap. 8. Apuleius Metamorphos. lib. 9. It 
is said Baldus the great civilian, died miser- 
ably of the bite of his favorite dog, though the 
bite was very inconsiderable, as to any thing 
but the effects of it; see the twenty-first book 
of Ambrose Parre's Treatise of Poisons: and 
Diogenes the cynic, according to Laertius, died 
the same death. My author has tempted me 
unawares to this digression, which he very 
ridiculously continues about a hundred times 
as long; for in truth it may well be called a 
digression, at least, all that is not necessary 
to explain the metaphor in the text, and much 
farther we have not gone. 

ART. XXXIL 

If by reason of tempestuous weather, it be 
thought expedient, for the lightening of any 
ship or vessel at sea, or riding at anchor in 
anj T road, to cast part of the lading overboard, 



and it be done accordingly for the common. 
safety, though the said goods so ejected, and 
cast overboard, do become his that can first 
possess himself thereof, and carry them away: 
nevertheless, it is here to be further under- 
stood, that this holds true only in such cases, 
as when the master, merchant, and mariners 
have so ejected or east out the said goods, as 
that they give over all hope or desire of ever- 
recovering them again, and so leave them as 
things utterly lost and given over by them, 
without ever making any enquiry or pursuit 
after them: in which case only the first occu- 
pant becomes the lawful proprietor thereof. 

Observation. 

The property of things thrown overboard re- 
mains in the merchant, and the finder has no- 
right to them, unless they were thrown out with 
an intention to leave them there, and look no- 
more after them (1. 2, in fine, I. qui levandie T). 
Lege Rhodia. 1. quod ex naufragioX E>. de ac- 
quirenda vel amittenda possessione. Neptunus 
fastidiosus aedilis est. Siqua? sunt improba> 
merces jactat omnes; as Plautus says in Stich- 
or. The sea drives all things to land: marl 
haec est natura, ut omne immundum, ster- 
corosumqj littoribus impingat, Seneca naturali- 
um quaest. lib. iii, cap. 26. On this assur- 
ance, every one that flings his goods overboard 
in time of danger, hopes and desires to recover 
them again after seeking for them, and those 
things non sunt in derelicto, sed in deperdito. 1. 
Si quis merces. D. pro derelicto. It is true, 
what is abandoned through contempt or care- 
lessness belongs to the first ocupiers; quod 
dominus ea mente adjecit, ut in numerum re- 

| rum suarum esse nolit, qiii primus oceupavefit 
stxtim dominus sit Jure Naturali, Instit. de 

! Rerum divisione 5, qua ratione: & Lege 1. D. 
pro derelicto. 

ART. XXXIII. 

If a ship, or any other vessel, hath cast 
overboard several goods or merchandizes, 
which are in chests well locked and made 
fast; or books well clasped and shut close, 
that they may not be damnified by salt water; 
in such cases it is to be presumed, that they 
who did cast such goods overboard, do still 
retain an intention, hope, and desire of recov- 
ering the same: for which reason, such as 
shall happen to find such things, are obliged 
to make restitution thereof to him who shall 
make a due enquiry after them; or put them 
to pious uses, according to his conscience and 
the advice of some prudenl neighbour. 

Observation. 

"Well clasped; this is conformable to the 
gloss on the Rhodian law. D. Lege Rhodia. 

ART. XXXIV. 

If any man happens to find any thing in the 
sea, or in the sand on the shore, in floods or 
in rivers, if it be precious stones, fishes, or 
any treasure ol the sea, which never belonged 
to any man in point of property, it belongs to 
the first finder. 

ART. XXXV. 

If any searches the sea-coasts to fish, or find 
gold or silver, and he finds it, he ought to re- 
store it all without any diminution. 
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ART. XXXVI. 

If any going along the sea-shore to fish, or 
otherwise, happens to find gold or silver, he 
shall be bound to make restitution thereof, 
deducting for his own pains; or if he be poor 
he may keep it to himself; that is, if he 
knows not to whom to restore it; yet he shall 
give notice of the place where he found it, 
to the neighbourhood and parts next adjacent, 
and advise with his superiors, who ought to 
weigh and take into consideration the poverty 
of the finder, and then to give him such advice 
as is consonant to good conscience. 

Observations on the Three Preceding 
Articles. 

There are three sorts of goods which the sea 
naturally drives to land: as entire wrecks; for 
which the cruel droit de bris was in old times 
established by pernicious and barbarous cus- 
tom: but humanity, licenses and passports have 
abolished it in ours. The second is, what is 
flung overboard for the preservation of men's 
lives, the ship and cargo. Neither of these, by 
law, nor the custom of the sea, change their 
proprietors, but may be claimed and recovered 
by them, within the lawful time appointed by 
ordinances and customs to claim them, even 
while the goods are in being and unsold, as ap- 
pears by what has been said in and upon the 
30th article. The third sort comprehends the 
two first, which are not owned and demanded 
by the proprietor, and besides that, includes all 
the treasures of the sea which come out of its 
bowels, and it naturally drives ashore; as aro- 
matic amber on the coast of Guienne, amber 
succinum in the German ocean, red, black, 
and white coral on the coast of Barbary, pre- 
cious stones, fish-shells, and other riches which 
the sea produces, and which in the thirty- 
fourth article of these laws are called "herpes 
marines," in English, "treasures of the sea"; 
for it cannot be otherwise so fully expressed. 
The word "herpes" was taken from an old 
Gaulish term "harpir," which signifies to take, 
and its contrary "voerpir," is to leave: per- 
haps, says my author, taken from the Greek 
word u &p7rag-a,» aurum mibi intus barpaga- 
tum est, Plautus in Aulularia; that is, the 
property of such things is in the finder, or the 
person who first takes them from off the 
ground. Vocari autem elecirum harpaga, eo 
quod attritu digitorum aceepta anima folia pa- 
leasque vestium fimbrias rapiat. Isidorus, orig. 
lib. xvi, cap. 8. Nor is he who first lays his 
hand on them, obliged to give those that are 
there with him a share of what he has found, 
unless he pleases to do it out of courtesy, 1. si is 
qui ultimo. D. acquirendo rerum Dominio. 
Robustus de Privilegiis Scholasticorum, num. 
61, notwithstanding the constitution of the 
Emperor Leo, which is contrary to it. This 
is the law of nature,., but princes and lords of 
the coast have usurped this privilege, and laid 
claim to all the treasures of the sea, that it 
throws on their royalties. The lords of the 
co'asts, that is, of the manors or lands on the 
coasts of France, were notorious usurpers in 
this, till the reign of Louis XIII., when Car- 
dinal Richelieu, by an order of the council bear- 
ing date the 13th of December, 1629, took away 
the pretended rights of several lords, or very 
much abridged them; but he did not restore 
the law of nature in this case; he only en- 
larged his own and his successor's privileges 
and authority, he being great master and su- 
perintendant general of the navigation and 
commerce of France. This order of council 
caused great disorders, and the Count de Olon- 
ne was particularly so enraged at it that his 
officers by main force drove away those of the 
admiralty, who came upon his royalty. But 
the French kings were now masters of their 
30 Fed.Cas— 75 



subjects' lives and fortunes, and it would have 
been in vain for many such counts to have dis- 
puted the king's edict with these words in it, 
"Car tel est notre plaisir"; the standing reason 
of the French laws at this time. 

ART. XXXVII. 

Touching great fishes that .are taken or 
found dead on the sea shore, regard must be 
had to the custom of that country where such 
great fishes are taken or found. For by the 
custom, the lord of that country ought to have 
his share, and with good reason, since the sub- 
ject owes obedience and tribute to his sov- 
ereign. 

Observation. 

This law declares, that by the ancient cus- 
toms of countries, as well sovereigns as all par- 
ticular lords of royalties to whom duties and 
tribute were due, had both heretofore certain 
rights to the espaves de mer, strays of the sea. 
The Coustoumier de Normandie under the ar- 
ticle of Varech, specifies what belongs to the 
one, and what belongs to the other, and partic- 
ularly that whales and other oil fish, belong 
to the particular lord of the royalty where they 
were found, that is, off whose land they were 
taken: on the shore — in the original it is — a la 
rive de la mer; and how far that is to be under- 
stood to belong to the lord of that royalty, may 
be found in the above mentioned coustoumier: 
where the Varech understands as far as a man 
on horseback can reach with his launce; for if 
the fish is found farther off the shore, the lord 
has no right to it, though it be brought or driv- 
en a-shore afterwards. 

ART. XXXVIII. 

The lord ought to have his share of oil fish, 
and of no other, according to the laudable cus- 
tom of the country where they are found; and 
he that finds them is no farther obliged than to 
save them, by bringing them without the reach 
of the sea, and presently to make it known to 
the said lord of the place, that he may come 
and demand what is his right. 

Observation. 

The Coustoumier de Normandie mentions two 
sorts of fish, the royal fish, which are the dol- 
phin, the sturgeon, the salmon, the turbot, the 
sea-dragon, the sea-barbel, and in general all 
fish fit for a king's table: and oil fish,- as 
whales, porpoises, sea-calves, and the like, of 
which oil may be made: all other fish are the 
property of those that take them in the sea, 
near the shore or afar off. The duke of Es- 
pernon, which is the capital of a little territory 
called de Buch, had a right to the eighth penny 
of all the fish sold in the market at Bordeaux, 
that were taken within his precinct of de Buch, 
the fishermen having been heretofore vassals 
to the Lords de Buch. And further, whatever 
part of the province of Guienne the duke was 
in, those fishermen were on all fast days bound 
to supply his table with fish for himself and 
his family; but then the duke must pay a rea- 
sonable price for them, and allow them some- 
thing for their trouble: this right is called 
"bian," and is still, or was thirty years ago, in 
being. 

ART. XXXIX. 

If the lord of the place pleases, and if it be 
the custom of the country where the fish is 
found, he may cause the same to be brought 
by him that- found it, to the public and open 
market place, but no where else; and there. 
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the said fish shall be appraised by the said 
lord, or his deputy according to custom. And 
the price being set, the other party that made 
not the price, shall have his choice, either to 
take or leave it at that price; and if either 
of them, whether per fas or nefas be an occa- 
sion of loss or damage to the other, though 
but to the value of a denier, he shall be 
obliged to make him restitution. 

ART. XL. 

If the costs and charges of carrying the said 
fish to the said market place would amount 
to a greater sum than the fish itself may be 
worth, then the said lord shall be bound to 
take his share at the place where such fish 
was found. 

ART. XLI. 

The said lord ought likewise to pay his part 
of the aforesaid costs and charges, because 
he ought not by another's damage to enrich 
himself. 

ART. XLH. 

If by some^ chance or misfortune the said 
fish happens to be stolen away, or otherwise 
lost from the place where it was found, after 
or before the said lord has visited it; in this 
case he that first found it shall not any ways 
be obliged to make it good. Casus fortuiti in 
quibus est agressura latronum a nemine prse- 
stantur 1. quae fortuitis. O. pignoratitia ae- 
tione. 

ART. XLIII. 

In all other things found by the sea side, 
which have formerly been in the possession of 
some one or other, as wines, oil, and other 
merchandize, " although they have been east 
overboard, and left by the merchants, and so 
ought to appertain to him that first finds the 
same; yet herein also the custom of the coun- 
try is to be observed as well as in the case of 
fish. But if there be a presumption that these 
were the goods of some ship that perished, 
then neither the said lord, nor finder thereof, 
shall take any, to convert any part of it to 
their own use; but as has been said, distribute 
the money it produces amongst the poor and 
needy. 

ART. XLIV. 

If any ship or other vessel at sea, happens 
to find an oil fish, it shall be wholly theirs 
tliat found it, in case no due pursuit be made 
after it; and no lord of any place ought to de- 
mand any part thereof, though they bring it 
to his ground. 

Observations on the Preceding Articles. 

The French author pretends, that by the 
forty-fourth article of these laws, which he 
says answers to the thirty-seventh, the kings 
of England, who were also dukes of Guienne, 
acknowledged that the sea is no man's particu- 
lar property; but that, as well as the air, it 
is common to all, Instit. de Rerum Divisione, 
§ 1, 1. injuriarum, § si quis me prohibeat. D In- 
juriis; which, says he, contradicts what the 
learned Selden writes in his treatise De Dom- 
inio Maris, composed by him for the kings of 



England, whom he supposed to be kings of the 
sea, exclusive of all other kings and sovereigns; 
and unless the opposers of Selden can find 
out some better arguments than hitherto they 
have alleged, the kings of England will al- 
ways believe the dominion of the sea is an- 
nexed to their crown. Under this article the 
author makes a long digression on the whale 
fishery on the coasts of Guienne, which might 
in former times be very famous, but now is 
very inconsiderable. After a description of 
whales, not at all pertinent in our sea laws, 
he tells us, when those animals used to come 
on these coasts; and because there is some- 
thing historical in the relation, we shall give 
the reader a short abstract of it. The whales 
used to pass by the coasts of Guienne, near 
the ruins of the old castle of Ferragers, about 
a league from Bayonne, from the autumnal 
equinox till the winter was almost over. The 
fishermen had then some of their band al- 
ways out upon the watch night and day, in 
huts built on purpose by the sea-side, having 
their boats and fishing tackle ready. "When 
these centinels discovered a whale, which they 
knew by the noise he makes in breathing, and 
the exhalation that rises from it like smoke, 
thev gave notice, by a token they had for that 
purpose, to their fellows, who immediately ran 
to them, and leaping into their boats put on? 
to sea, rowing up to the animal, to whom they 
approached very near, and attacked him in the 
head, that the wounds they gave him might 
be the more mortal; besides they were afraid 
of being struck by it, which was commonly 
mortal to them: when they had killed him, 
they towed him ashore and extracted the oil. 
The fishermen were for the most part Biscain- 
ers, who were very bold and dexterous in this 
dangerous fishery: but what my author says 
on this subject will surprise the reader. The 
great gains the inhabitants of Cape Bezton 
near Bayonne, and the Biscainers of Guienne, 
found in the whale fishery, and the ease with 
which they did it, tempted them to run any 
hazards to come at whales. They ventured 
into the ocean, and set out ships to seek after 
the common abode of these monsters: inso- 
much, that following their route, they discov- 
ered the great and little banks of cod-fish, the 
island of Newfoundland, and Canada or New 
France, where the sea abounds in whales, one 
hundred years before Christopher Columbus's 
navigation; and if the Spaniards have been so 
unjust, as to rob the French of the glory of 
having first discovered the great Atlantic isle 
called the West Indies, they should confess 
with Cornelius Vuytfler and Anthony Magm, 
Flemish cosmographers, F. Antonio St. Roman, 
Monge de St. Benico, del Historia General de 
la India, lib. i, cap. ii, p. 8, that the pilot who 
carried the first news to Christopher Colum- 
bus, and gave him any knowledge of the New 
World, was one of the French Newfoundland 
Biscainers. But all this is so contrary to 
every other history, that there is no credit to 
be given to it. Indeed it would have been 
very extraordinary, if there should have been 
anv honour pretended to by any nation, and 
the French had not put in a claim to it. In 
the year 1627, some Biscainers, assisted by 
the merchants of Bordeaux, fitted out a ship 
for the whale fishery towards the frozen sea 
of Greenland, to the north of Ireland and Scot- 
land, and at Spitzberg: where they .at last 
found the common station of the whales dur- 
ing a six months stay which they made there. 
But now we come to what he is pleased to say 
of the English. 

The English, who had not the address or 
industry for this fishery being advised of it. 
grew jealous. They hastened thither and did 
all they could to molest them in their work, 
and hinder their landing, whieh they did every 
year. At last they positively forbad them to 
land in Greenland, to melt their whales' fat 
into oil. The Biscainers complained to Lewis 
XIII, and Cardinal Richelieu; but there were 
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so many things of more importance then ne- 
gotiating between the crowns of France and 
England, that they could not obtain any arti- 
cle in their favour, nor truce for their fishery. 
Afterwards they fished in the open sea, 
caught whales where they could, and with 
much trouble brought the fat home, where they 
melted it into oil. The company of north Hol- 
land, tempted some of these Biscainers to shew 
their fishermen the art of whale-fishing, and 
after they were become expert in it, they als.o 
forbad them to fish on the coast of Greenland, 
and then this fishery was lost to them. There 
is an air of fiction in this history: — By what 
authority could the English forbid the Bis- 
cainers to land in Greenland; does that coun- 
try belong to the crown of England? But it 
is not a little the French will go out of their 
way to carry any point they drive at. 

ART. XLV. 

If a vessel by stress of ■weather be constrain- 
ed to cut her cables or ropes by the end, and 
so to quit and leave behind her both cables 
and anchors and put to sea at the mercy of 
the wind and weather; in this ease the said 
cables and anchors ought not to be lost to the 
said vessel, if there were any buoy at them; 
and such as fish for them, shall be bound to 
restore them, if they know to -whom they be- 
long; but they ought to be paid for their 
pains, according to justice. And if they know 
not to whom to restore them, the lords of the 
place shall have their shares, as well as the 
salvors; but for preventing further incon- 
veniences, every master of a ship shall cause 
to be engraven, or set upon tbe buoys thereof, 
his own name, or the name of his ship, or of 
the port or haven to which she beloDgs: and 
such as detain them from him shall be reputed 
thieves and robbers. 

ART. XLVI. 

If any ship, or other vessel, by any casualty 
or misfortune happens to be wrecked and per- 
ish, in that case, the pieces of the hulk of the 
vessel, as well as the lading thereof, ought to 
be reserved and kept in safety for them to 
whom it belonged before such disaster hap- 
pened, notwithstanding any custom to the con- 
trary. And all takers, partakers, or consent- 
ers of, or to the said wreck, if they be bishops, 
prelates or clerks, they shall be deposed and 
deprived of their benefices respectively; and 
if they be laymen they shall incur the penal- 



ties aforesaid. De bis autem quos diripuisse 
probatum sit, prsesides ut de latronibus, gra- 
vem sententiam dicere convenit. 1. ne quid. 1. 
quo Naufrag. D. Incendio, ruina, & naufragio. 
1. navigia, 0. furtis. The penalties aforesaid 
are in the 25th, 26th, and 29th articles. 

ART. XLrVII. 

This is to be understood only when the said 
ship or vessel so wrecked, did not exercise the 
trade of pillaging, and when the mariners 
thereof were not pirates, sea-rovers, or enemies 
to our holy Catholic faith; but if they are 
found to be either the one or the other, every 
man may then deal with such as with rogues, 
and despoil them of their goods without any 
punishment for so doing. 

Observations on the Three Foregoing Articles. 

Every one has a Droit de Bris against pi- 
rates. Piratse communes generis humani 
hostes sunt, quos idcirco omnibus rationibus 
persequi incumbit, says the lord Verulam, de 
Bello Sacro, p. 346. For which reason, ac- 
cording to the civilians, Sunt ipso jure dissidi- 
ati, cum quibus publice bellum habemus. 
Strachia in tertia parte de nautis; and again 
it is cruelty to have any mercy towards pirates, 
Solum pietatis genus est in hac re esse crude- 
lem. There is no right of action amongst 
them, and they have none to bring against one 
who attacks them or robs them. Quia in om- 
nium furum persona constitutum est, ne ejus 
rei nomine furti agere possint, cujus ipsi fures 
sunt, lege cum qui § quarto, lege qui re sibi 
§ primo. lege qui res. § si ego. De Furtis, &c. 
They have no action among themselves. Com- 
muni dividundo lege, communi § inter Prse- 
diones. D. communi dividundo. On the con- 
trary, for one pirate to take from another is 
very lawful, and will bear no action. Lege 
sed ipsi Nautse, &c. 

The test of these laws in this copy, is, 

Witness the seal of the isle of Oleron, estab- 
lished for all contracts in the said isle, the 
Tuesday after the feast of St Andrew, in 
the year one thousand two hundred and 
sixty-six. 

This date of 1266, is too modern, and does 
not agree with the time when this piece was 
put forth, as the learned and curious Selden, 
libro secundo, capite 24. De Dominio Maris, 
very well observes: so that it is thought that 
this date of the time of the delivery of the 
copy, from whence the edition printed at 
Rouen was taken, and the test the seal estab- 
lished for contracts in the isle of Oleron, de- 
notes, that it was a copy taken out by a notary 
from the original. 



THE 
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Wisbuy was the ancient capital of Gothland, 
an island in the Baltic sea. It formerly be- 
longed to Sweden, but was afterwards annexed 
to Denmark, to whose crown it still continues 
an appendage. In Gothland there are several 
fine ports, the access to which is easy and safe. 
It is rich in cattle, of which it affords immense 
numbers, and abounds in venison, fish, forests 
of fine timber for building ships, naval stores, 
and excellent marble. In the north-west part 
of the island Wisbuy was situated, a fair and 
noble sea-port, built by foreigners, and whose 
first settlement in the country was opposed by 
the Gothlanders, but who successfully resisted 
them, and, in the year one thousand two hun- 
dred and eighty-eight, obtained an important 
victory over them; after which the citizens, to 
defend themselves against their enemies, ob- 
tained a permission from Magnus Jung of Swe- 
den, to wall their city, and erect bastions and 
other fortifications. They flourished more and 
more, and grew great by their trade and navi- 
gation, to which they entirely gave themselves 
up; insomuch, that this town was a long time 
the most celebrated market of Europe; there 
being no city so full of merchants, and so fa- 
mous for its commerce. Hither came Swedes, 
Russians, Danes, Prussians, Livonians, Ger- 
mans, Finlanders, Vandals, Flemings, Saxons, 
English, Scots and French to trade. Each na- 
tion had their quarter, and particular streets 
for their shops or warehouses. All strangers 
were safe and welcome there, and enjoyed the 
same privileges as the townsmen themselves. 
The magistrates of this city had the jurisdic- 
tion, or rather the arbitrement of all causes or 
suits relating to sea affairs. Their ordinances 
were submitted to in all such cases, and passed 
for just on all the coasts of Europe from Mus- 
covy to the Mediterranean. In this account 
we are supported by Olaus Magnus, lib. x, cap. 
16, and Baron Herbestain in Rerum Muscovita- 
rum Commentario, p. 118. In the- course of 
time, this town was entirely destroyed, except 
the citadel, which stands to this day. The 
Gothic historians do not tell us when, nor how 
its destruction came upon it. only that it was 
through civil dissensions which arose from tri- 
fles, but occasioned great factions; which set 
them so against one another, that it ended in 
the entire ruin of them all, city and citizens. 
The ruins of it are now to be seen, and under 
them are often found tables of marble, por- 
phyry and jasper; evidences of the ancient 
splendor and magnificence of the citizens. The 
houses were covered with copper, the windows 
gilt with gold, and all that is said or that is 
discovered of it, shews the inestimable riches 
of the former inhabitants. The citizens who 
survived the ruin of the city, retired to the 
country of the Vandals and eastern Saxons, 
who were enriched with their wealth. Albert, 
king of Sweden, rebuilt the city, and granted 
great privileges to all that should come and in- 
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habit it; but it never could recover its trade 
and former magnificence. 

It was in this city of Wisbuy that the sea 
laws and ordinances which the Swedes brought 
into credit, were composed; they were received 
as righteous and just, and are kept in the Teu- 
tonic language till now. The Germans, Swedes, 
Danes, Flemings, and all the people of the 
north observe them; but none have been so 
curious as to preserve the date and the remem- 
brance of the time when they were composed 
and published. 

Northern writers have contended that the 
laws of Wisbuy are more ancient than the Roll 
d'Oleron, and have even asserted the Consolato 
del Mare to have been composed subsequent to 
them. These claims are opposed with some ir- 
ritation by Cleirac, who denies their having 
been promulgated prior to the year 1266. In 
this opinion he is supported by many historical 
facts. But at whatever period they may have 
been composed, these laws have been for ages, 
and still remain, in great authority in northern 
Europe. Lex Rhodia navalis, pro jure gen- 
tium in illi mari Mediterraneo vigebat, sicut 
apud Galliam leges Oleronis, apud omnis tran- 
seribannos, leges Wisbuensis. Grotius de Jur. 
Bel. lib. ii, c. 3. 



ARTICLE I. 

Whatever mariner, whether p-ilot, mate, 
or sailor, binds or hires himself to a mas- 
ter, if he afterwards leaves him, he shall 
refund what wages he has received; and be- 
sides that, pay half as much as the master 
had promised him for the' whole voyage. 
And if a mariner has hired himself to two 
several masters, the first that hired him 
may claim him, and force him to serve him. 
Nevertheless he shall not be obliged to pay 
him any wages at all for the whole voyage, 
unless he does it of his own good will. 

ART. II. 

Every pilot, mate or mariner that does not 
understand his business, shall be obliged to 
repay to the master whatever wages he had 
advanced him, and be besides bound to pay 
half as much more as he had promised him. 

ART. III. 



A master may turn off a mariner without 

any lawful cause given, before he sets sail, 

paying him half what he had promised him 

for the voyage. After he has set sail, and 
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is gone out of his port, that master who turns 
off a mariner without lawful cause given, is 
obliged to pay him all his wages as much 
as if he had performed the voyage.* 

ART. IV. 

2 No mariner shall lie or stay a night 
ashore without the master's leave, on pain 
of forfeiting two deniers, nor shall he un- 
moor the ship's boat in the. night, under the 
same penalty.s 

ART. V. 

The mariners shall have three deniers a 
last for loading, and three for unloading, 
which is to be reckoned only as their wages 
for guindage or hoisting. ■* 

ART. VI. 

It is not lawful to arrest or imprison the 
master, pilot or mariners of a ship in an ac- 
tion of debt, when they are ready to sail; 
but the creditor may seize and sell any thing 
lie finds in the ship that belongs to his debt- 
or, 1. i, de Naviculariis, lib. iv, cod. 5 

ART. VII. 

A ship being freighted for all the summer, 
the season shall end on the feast of St. Mar- 
tin, or the eleventh of November. 

ART. VIII. 

Whoever shall make use of another man's 
lighter, without his leave, shall pay the own- 
er four sols a day, unless it was in a case of 
necessity, as of fire or the like. 

ART. IX. 

If any one has occasion to have a debt 
witnessed, he need not carry strangers 
aboard; but may make use of the people in 
the ship. The same he may do in all acts 
where witnesses are necessary, lib. s. cod. 

ART. X. 

It is not lawful to sell or mortgage a ves- 
sel let out to freight; but it is lawful to 
freight it or underlet it to others for the 
same time, and the same voyage.* 

i Laws of Oleron, arts. 12, 13, 20. 

2 Laws of Oleron, art. 5. 

3 By deniers here are understood, those of 
which twenty-four make an ounce of silver. 
The double deniers are now called carolus's or 
grand blancs, by the French and other nations. 

* These duties are never fixed on account of 
the dearness of provisions, and the value of 
money, which changes and increases daily. The 
rate of *guindage or reguindage, is commonly in 
France five sols a last. Which is two sols sis 
deniers tournois a tun. 

s Ord. Louis XIV. Mariners and Ships, tit. 1, 
art. 14. 

6 The words of this article are, "de le fretter 
ou sous-louer a d'autres pour le meme temps, et 
pour mSme voyage": which we think we have 
rendered right, notwithstanding the difficulty 
there seems to be in the sense, or the equity of 
this law. 

* Hoisting up and down, or loading and unloading. 



ART. XL 

If a ship that was freighted for a voyage 
is sent upon another longer than that, or 
upon several voyages; if there is no protes- 
tation or dissent entered against it, the 
freighter shall pay but half the damages 
that may happen to the ship in such longer 
voyage or voyages. 

ART. XII. 

If a mast, sail or any other tackling is un- 
fortunately lost when the ship is under sail, 
or otherwise, the loss shall not be brought 
into an average. But if the master is oblig- 
ed to cut his mast Toy the board, or spoil any 
of his tackling for the preservation of the 
ship, the bottom and the cargo shall make 
good the damage by an average.? 

ART. XIII. 

The master shall not sell the ship, nor any 
part of her tackling, without the consent of 
the owners; but if he wants victuals he may 
pawn his cables and cordage: always ob- 
serving to have the advice of the mariners.** 

ART. XIV. 

The master being in port, ought not to de- 
part and set sail without the advice and con- 
sent of the major part of the mariners; if 
he does, and there happens any loss, he is 
bound to make satisfaction^ 

ART. XV. 

The mariners are obliged to the utmost of 
their power to save and preserve the mer- 
chandize, and for doing it, ought to be paid 
their wages, but not otherwise. It is not 
lawful for the master to sell the ship's cord- 
age, without the consent of the owners or 
factors: but he is bound to preserve all, as 
much as in him lies, on pain of making sat- 
isfaction.! o 

ART. XVI. 

The mariners are obliged to save as much 
as they can, and the merchants may take 
away their goods, paying the freight or sat- 
isfying the master; otherwise the said mas- 
ter may fit out his ship if he can do it in a 
little time, in order to accomplish his voy- 
age; if he cannot do it he may relade the 
merchandize upon other vessels, bound for 
the port to which he was to carry them, pay- 
ing freight for them. 

ART. XVII. 

The mariners shall not go out of the ship 
without leave of the master, on pain of pay- 
ing the damage that may happen in their 
absence, unless it is when the ship lies 
ashore moored with four cables. In such 

7 Laws of Oleron, art. 9. 

s See art. 10; and Laws of Oleron, art. 1. 

s Laws of Oleron, art. 2. 

io Laws of Oleron, art. 3. 
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case they niay go out of her for a little time, 
taking care not to transgress in it." 

ART. XVIII. 

A mariner being ashore in the master's or 
the ship's service, if he should happen to be 
wounded, he shall be maintained and cured 
at the charge of the ship: but if he goes 
ashore on his own head to be merry, and 
divert himself, or otherwise, and happens 
lo be wounded, the master may turn him 
off; and the mariner shall be obliged to re- 
fund what he has received, and besides to 
pay what the master shall be forced to pay 
over and above to another whom he shall 
hire in his place." 

ART. XIX. 

If a seaman falls ill of any disease, and 
it is convenient to put him ashore, he shall 
be fed as he was aboard, and have some- 
body to look after him there; and when he 
is recovered, be paid his wages; and if he 
dies, his wages shall be paid to his widow 
or heirs. is 

ART. XX. 

If by stress of weather it is thought neces- 
sary to throw any goods overboard to light- 
en the ship; and the supercargoes or mer- 
chants aboard, will not consent to it, the 
merchandize shall nevertheless be thrown 
overboard, if the rest of the people aboard 
think it safest to do so. In such case as 
soon as the ship puts into port, a third part 
of the mariners must go ashore, and purge 
themselves by oath, that they were forced 
to do it for the preservation of their own 
lives, the ship, and the rest of the cargo. 
The merchandize so thrown overboard, shall 
be brought into a gross average, and be rat- 
ed at the same price the other merchandize 
of the same sort, that was saved, was sold 
for.i* 

ART. XXI. 

Before the master throws any goods over- 
board, lie is bound, in the absence of the 
merchant, to ask the pilot and mariners' 
advice, and the loss shall be made good by 
contribution: the ship and cargo being ac- 
countable towards it.is > 

ART. XXII. 

The master and mariners are obHged to „ 
shew the merchant the cordage that is used 
for hoisting his goods in and out of the ship; 
if he does not do it, and there happens any 
accident, they shall stand to the loss; but if 

ii Laws of Oleron, art 5. 
12 Laws of Oleron, art. 6. 
is Laws of Oleron, art. 7. 
i* Laws of Oleron, art. 8. 
io Id. 



the merchant has seen and approved of it, 
the damage he sustains shall be borne by 
himself." 

ART. XXIIL 

If a ship is ill trimed, and it happens that 
the wine she has aboard is lost through the 
master's ignorance or negligence in govern- 
ing her, the said master is bound to pay for 
it; but if the mariners clear him upon oath, 
the leakage or loss shall be borne by the 
merchant.!? 

ART. XXIV. 

No man shall fight,' or give another the 
lie aboard. He who offends in this kind 
shall pay four deniers; and if the mariner 
gives the master the lie, he shall pay eight 
deniers: but he who strikes him shall pay 
100 sols, or lose his hand.is if the master 
gives the lie he shall pay eight deniers; if 
he- strikes he ought to receive blow for 
blow.is 

ART. XXV. 

The master may turn off a mariner for a 
lawful cause; but if the said mariner com- 
pensates for his fault, and the master never- 
theless refuses to admit him again: the mar- 
iner may follow the ship to her destined port, 
and he shall be paid his wages, as much as 
if he had made the voyage in the same ship. 
If the master hires a less able seaman in his 
place, and there happens any damage by it, 
the master is to make good the loss.20 

ART. XXVI. 

If a ship riding at anchor in a harbour, 
is struck by another ship which runs against 
her, driven by the wind or current, and the 
ship so struck receives damage, either in 
her hulk or cargo, the two ships shall jointly 
stand to the loss; but if the ship that struck 
against the other might have avoided it, if 
it was done by the master on purpose, or by 
his fault,' he alone shall make satisfaction. 
The reason is, that some masters who have 
old crazy ships, may willingly lie in other 
ships' way, that they may be damnified or 
sunk, and so have more than they were 
worth for them. On which account this 
law provides, that the damage shall be 
divided, and paid equally by the two ships, 
to oblige both to take care, and keep clear 
of such accidents as much as they can. 21 

ie Laws of Oleron, art. 10. 

it Laws of Oleron, art. 11. 

is Per dignitatem injuriam preferentis, cres- 
eit culpa facientis. Salvianus lib. sexto, de .gu- 
bernatione Dei. Lose his hand. This was a com- 
mon punishment among the Scythians and the 
people of the north. Luciamis de Toxari. And 
also among those in the east. Harmonopulus 
de Pcenis. 

10 Laws of Oleron, art. 6. 

20 Laws of Oleron, art. 13. 

21 Laws of Oleron, arts. 14, 15. 
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ART. XXVII. 

A ship being at anchor in a harbour where 
there is so little water that she touches; an- 
other ship comes and anchors near her; if 
the ship's company of the former vessel 
require those of the latter to take up their 
anchor, because it is too near them, and 
they do not do it, the former may take it 
up themselves; and if the latter hinders 
them, they shall make satisfaction for all 
the damage that may happen by that an- 
chor. 21 

ART. XXVIII. 

No master of a ship shall lie at anchor in 
a haven without fastening a buoy to his 
anchor, to give notice to others where it is. 
If he omits to do so, and any damage is 
sustained by it, he is obliged to make it 
good. 

ART. XXIX. 

« 

In all voyages where wine is the trade, 
the master is obliged to find the seamen 
with it, and then he may give them but one 
meal a day; but where it is not to be had, 
and the mariners drink water, he shall give 
them two meals a day. 2 2 

ART. XXX. 

When a ship is let out to freight, the mas- 
ter ought to assign and shew the seamen 
where thev are to have the stowage that 
belongs to them; and they must declare 
whether they will load it themselves, or 
will let the master freight it with the rest 
of the ship, and be paid for their propor- 
tion^ 3 

ART. XXXI. 

A ship being arrived at her destined port, 
those iseam en who would be paid their wages 
there, if they have no chest nor bedding, or 
other movables aboard, equivalent to their 
wages, they must give the master security 
that they will serve out the rest of the voy- 
age, and see it completed, or he may refuse 
to pay them before. 2 * 

ART. XXXII. 

Those seamen who bargained for a cer- 
tain proportion of the ship's freight, instead 
of wages in money, in case freight is no't to 
be had for her when she arrives at the port 
for which she was bound, and she must go 
further in quest of it, they must go with 
her: but those seamen who agreed to be 
paid in money, shall have their wages 
there. 2 c 

ART. XXXIII. 

When a ship is safe at anchor, the sea- 
men may go ashore one after another, or 



22 Laws of Oleron, art. 17. 

23 Laws of Oleron, art. 16. 
s* Laws of Oleron, art. 18. 
£5 Laws of Oleron, art. 19. 
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two together, and carry sufficient meat and 
bread with them for one meal, but no drink. 
Nor must they stay any long time ashore; 
for if through their absence any damage 
happens to the ship or goods, they are 
obliged to make satisfaction. And if any 
one of the crew is wounded, or comes by any 
other ill accident in doing the merchant's 
business, the merchant is bound to cure 
him, and indemnify the master, pilot and 
mariners.26 

ART. XXXIV. 

A ship being let out to hire to a merchant 
to freight her, and he agrees to load her 
in a certain time; if he fails and exceeds 
that time, fifteen days or more, and by this 
means the master loses his opportunity to 
freight his ship; the said merchant shall 
make him satisfaction for his delays, and 
pay his damages and interest, a quarter of 
which belongs to the mariners, and three 
quarters- to the master. 2 7 

ART. XXXV. 

If the master being upon his voyage 
wants money, he must send home for it; 
but ought not to lose a fair opportunity of 
proceeding; if he does, he shall satisfy the 
merchant for all the damage he may sustain 
by his delay; but in case of great necessity 
he may sell part of the merchandize, and 
when he arrives at his destined port, he 
shall pay the merchant for them at the same 
price the rest was sold at, and the mer- 
chant shall pay freight as well for the mer- 
chandize the master sold, as for those he 
delivered him. 28 

ART. XXXVI. 

When the master arrives in a port, he 
should be careful to place his ship well, to 
moor her well; for if by his neglect in this 
the merchandize aboard comes by any dam- 
age, he is obliged to make it good. 

ART. XXXVII. 

If a ship has been in a storm, and the 
merchant, master or crew think she ought 
to be refitted, to enable her to continue her 
voyage, they may do it, and then proceed. 
However, the master shall be paid his 
freight for the goods saved, which are for 
the merchant's profit only. If the merchant 
has no money, and the master will not give 
him credit, he may take his merchandize in 
payment at the market price. 2 9 

art. xxxvm. 

The master shall not throw any goods 
overboard, without first consulting the mer- 

20 Laws of Oleron, arts. 5, 6, 20. 

27 Laws of Oleron, art. 21. 

28 Laws of Oleron, art. 22. 

29 Laws of Oleron, art. 4. 
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chant; and if the merchant will not con- 
sent to it, yet if two or three of the most 
•experienced mariners think it necessary, 
they may be thrown overboard, but the 
mariners must swear they thought it was 
-expedient so to do. If there is no merchant 
or factor aboard, the master and major part 
of the mariners may resolve upon what is 
:fit to be done.so 

ART. XXXIX. 

The merchandize thrown overboard shall 
"be valued in the average, at the price the 
rest- was sold for, freight only deducted.3i 

ART. XL. 

The master in the average shall pay his 
proportion for the goods thrown overboard, 
either by calculating what the ship is worth, 
or what the freight amounts to, at the 
-choice of the merchant; and the merchant 
shall pay his. according to the value of the 
remaining merchandize. It shall be left to 
the merchant to leave or take the ship at 
the price the master rated her at. 

ART. XLL 

s2 if any one has plate or merchandize of 
■great price in his chest, he is bound to de- 
clare it before hand, and so doing he shall 
"be paid for his merchandize according to 
Its worth, and the plate after the rate of 
two deniers for one. 

ART. XLII. 

If any one has money in his chest, let 
Trim take it out and carry it about him, and 
Tie shall pay nothing. 

ART. XLIII. 

If a chest is thrown overboard, and the 
-proprietor does not declare what is in it, it 
-shall not be reckoned in the average, but 
for the wood and the lock, if it is locked, 
.according to their value.ss 

ART. XLIV. 

If it is thought convenient in any river, 
-or off any dangerous coast to take aboard a 
pilot of the country, and the merchant op- 
poses it, yet if the master, the ship's pilot, 
4ind the major part of the seamen are of 
-another opinion, he may be hired, and the 
pilot shall be paid by the ship and cargo, 
.as averages are calculated for goods thrown 
overboard-3* 

ART. XLV 

If a master is reduced to straits for want 
•of money or victuals, and for that reason 

so Laws of "Oleron, art 8. 
si Laws of Oleron, art. 8. 
ss Laws of Oleron, art. 8. 
as Laws of Oleron, art. 22. 
-34 Laws of Oleron, arts. 23, 24. 



forced to sell part of his merchandize aboard,, 
or borrow money at bottomry, he ought to 
pay within lo days after his arrival, for the 
merchandize at a reasonable price, neither the 
highest nor the lowest; and if he does not, 
and the ship be sold, and another master put 
in her, the merchant to whom the merchan- 
dize belonged, or the creditor- that lent the 
money "on bottomry, shall at any time within 
a year and a day, have a good right to the 
ship, until satisfaction is made for the goods 
sold, or money borrowed.3c 

ART. XLVL 

A ship being loaden, the master ought not 
to take in any more merchandize, without 
leave of the merchant; if he does, and there 
happens any occasion to throw goods over- 
board, he shall pay as much as he took in 
goods over and above the ship's loading. 
Wherefore he ought when he is lading, to de- 
clare how much goods he has, and ought to 
have aboard. 

ART. XLVII. 

The seamen are obliged to keep and watch 
the merchandize at the request of the mer- 
chants, master and pilot. 

ART. XLVm. 

If for the preservation of the commodity, 
the seamen turn up the corn aboard, they shall 
be allowed a denier a last for each time; and 
if they will not do it, they are liable for the 
damage that comes to it for want of it. They 
shall also be allowed a denier a last for unlad- 
ing, and so for other merchandize. 

ART. XLIX. 

The mariners ought to represent to the mas- 
ter what condition their tackling for lading 
and unlading is in; that if the cordage is out 
of repair, or any other part of it, it may be 
mended. And if the master does not do it, 
he shall be accountable for whatever damage 
happens by that means; but if the mariners 
do not make their representation, the acci- 
dents that befal the merchandize shall be in- 
demnified at their expensed 

ART. L. 

If two ships strike against one another and 
receive damage, the loss shall be borne equal- 
ly between them, unless the men on board one 
of them, did it on purpose; in which ease that 
ship shall pay all the damage.s7 

ART. LI. 

To prevent all inconveniences, all masters 
of ships are required to fasten buoys to their 
anchors, on pain of making satisfaction for all 

so Laws of Oleron, art. 22. 
36 Laws of Oleron, art 10. 
87 Laws of Oleron, art 10. 
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the damage that may happen for want of 
them. 3 s 

ART. LII. 

When a ship arrives at her port of discharge, 
she ought to be unladen with all possible dis- 
patch, and the master to be paid in eight or 
fifteen days at farthest, according to the cir- 
cumstances of the voyaged 

ART. LIII. 

If a ship freighted for one port, enters an- 
other, the master together with two or three 
of his chief mariners, ought to clear them- 
selves upon oath, that it was by constraint 
and necessity that they went out of their way. 
After which he may proceed in his Intended 
voyage, or ship the cargo aboard other ships, 
paying freight for the goods, which the mer- 
chant shall also pay him, and what else is due 
on account of the merchandize. 

AUT. 1,1V. 

It is forbidden to any mariner to go out of 
the ship, and leave it, after the voyage is done 
and the ship discharged, unless her sails are 
all in, her furniture taken away, and she is 
sufficiently lightened of her ballast.-" 

ART. LV. 

If a ship strikes, the master may take out 
part of his cargo, and relade it aboard other 
ships, and the charges of it shall come into a 
general average upon ship and goods. How- 
ever, the master and two or three of his sea- 
men shall purge themselves upon oath, that 
they were forced to do it to save the ship and 
cargo. 

ART. LVI. 

"When a ship arrives at the mouth of any 
river or harbour, and the master finds she is 
too heavy loaden to sail up, he may put part 
of the cargo aboard hoys, lighters, or barges, 
and an average shall be made for it, of which 
the master shall pay two thirds, and the mer- 
chant one third; but if after the ship is entire- 
ly discharged, the ship draws too much water, 
and cannot sail up, then the master shall pay 
all the charges. 

ART. LVIL 

The merchandize being put aboard lighters, 
in order to be landed, if the master has any 
jealousy of the merchant's ability or honesty 
to pay him, he may stop it at his ship's side, 
and refuse to let it go, till the merchant has 
paid him in full for his freight and charges. 

ART. LVIII. 

All lighters, open or close, shall be dischar- 
ged in five days. 

38 Laws of Oleron, art. 14. 
so Laws of Oleron, art. 21. 
^o Laws of Oleron, art. 5. 



ART. LIX. 

When a ship is at anchor before a harbour 
with which her pilot is not well acquainted, 
the master ought to hire one at the- place to 
carry his ship mto it, who shall be paid by- 
ship and cargo. 

ART. LX. 

When a ship is in a harbour or river, and 
the master does not know the coast nor the- 
river, he ought to take a pilot of that country 
to cany her up the river or harbour, which 
pilot shall be maintained by the master, and, 
paid by the merchant. 

ART. LXI. 

If a seaman deserts his ship, and carries 
away what he has received of the master, and 
the master apprehends him, the fact being 
proved upon him by the depositions of two 
other seamen, he shall be condemned to be 
hanged, and executed. 

ART. LXII. 

If a master discover that a mariner is in- 
fected with any contagious distemper, he may 
put him ashore on the first land he makes,, 
without being bound to pay him any wages,, 
provided the ease be proved by the attestation 
of two or three of the other mariners belong- 
ing to his ship. 

ART. LXHI. 

If a pilot or mariner buys a ship, or is made- 
master of one, he shall be discharged from his 
own master, paying him back what he receiv- 
ed of him; and it shall be the same if he- 
marries. 

ART. LXIV. 

If the master, merchant and owners have 
any difference, and the owners will not fur- 
nish their quota of the charge of the out-set; 
the master may nevertheless proceed in his 
voyage or voyages with the said ship, paying 
the seamen what he thinks reasonable. 

ART. LXV. 

If the master lays out any money in repair- 
ing or refitting his ship, or buys any tackling, 
or any thing else for her use, he shall be re- 
imbursed, and every owner pay his part. 

ART. LXVI. • 

If the merchant obliges the master to insure- 
the ship, the merchant shall be obliged to in- 
sure the master's life against the hazards of 
the sea. 

ART. LXVII. 

If two ships strike against one another, and 
one of them unfortunately perishes by the- 
blow, the merchandize that is lost out of both 
of them, shall be valued and paid for pro rata 
by both owners, and the damage of the ships 
shall also be answered for by both according 
to their value. 
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ART. LXVIII. 

In case of necessity the merchant may sell 
part of the merchandize to raise money for his 
ship's use; and the ship happening to be lost 
afterwards, the master shall however be 
obliged to pay the merchant for the said mer- 
chandize so sold, without pretending to deduct 
any thing for the freight. 

ART. LXIX. 

When the master is forced to sell any of the 
merchandize, he is obliged to pay the same 



price for them, as the same goods were sold 
for at the market for which they were design- 
ed, and the master shall be paid his freight 
for what goods are sold. 

ART. LXX. 

If a ship under sail does damage to another, 
the master and mariners of the ship doing the 
damage must swear they did not do it design- 
edly, and could not help it, and then the dam- 
age shall be borne by both ships in equal pro- 
portion; and if they refuse to swear, the dam- 
age shall be paid by the ship that did it. 



THE 



LAWS OF THE HANSE TOWNS. 



[Reprinted from 1 Pet. Adm. Append, xciii.] 



Before we give an abstract of the laws of 
the Hanse Towns, the confederacy which en- 
acted them, and whose commercial policy they 
regulated, is entitled to some notice. . 

During the progress of successful commercial 
enterprize among the Italians, and towards the 
middle of the thirteenth century, the activity 
of the north was excited, and its attention was 
awakened to commerce. The Baltic was sur- 
rounded by nations immersed in extreme bar- 
barism, whose piracies prevented the success 
of almost every maritime adventure, and com- 
pelled the cities of Lubeck and Hamburg, who 
had opened an intercourse with those people, 
to unite in a league of mutual defence. The 
immediate and extensive benefits resulting from 
this union, induced other towns to accede to it, 
and in a short time eighty-one cities of consid- 
erable importance, placed in those fertile and 
extensive countries which occupy the space be- 
tween the lower part of the Baltic and the 
Scheld, became members of the Hanseatic 
league. It now obtained an influence m the af- 
fairs of Europe; and while its allies were en- 
riched by an intercourse with its members, its 
friendship was courted, and its hostility dread- 
ed by the most powerful monarchs. Among 
the means adopted by this association to insure 
prosperity to their trade, and protect them from 
controversies with each other, was the^ forma- 
tion of a code for the regulation of their mari- 
time enterprizes, and the circumstances inci- 
dent to them. These laws are evidentlyfound- 
ed on those of the neighbouring city of Wisbuy, 
and the justly celebrated Boll d'Oleron. They 
appear to have been first enacted and promul- 
gated in the year 1597, at Lubeck, which is 
styled the "Mother of the Hanse Towns." 
They were formed by a general assembly, callr 
ed together for the purpose, and first appeared 
in the German language. Afterwards, in the 
year 1614, they were revised by another dele- 
gation from each of the towns, and many new 
ordinances were added. 

For the convenience of their commercial oper- 
ations, different towns were selected by the 
confederacy where they established warehouses 
and factories, and at which their intercourse 
with other countries was chiefly conducted. 
Among the principal of these was Bruges and 
Antwerp, in the latter of which was erected 
a splendid hall, at that period the boast of the 
modern world. There, were brought by the 
Italians, the rich productions of India, with the 
ingenious manufactures of their own country, 
to be exchanged for the bulky and useful prod- 
ucts of the north. The articles obtained by 
the Hanseatic merchants in this intercourse, 
were transported to the Baltic, and from thence 
along the larger rivers into the interior of Ger- 
many. ., ., . ,, 

An intercourse so profitable to those who 
were immediately engaged in it, produced oth- 



er effects than an augmentation of the wealth 
of the Hanseatic confederacy. The arts of 
southern Europe began to be known; and a 
desire to imitate them, and to possess their pro- 
ductions, was the result of this knowledge. 
This intercourse created new wants as it in- 
creased the means of their gratification; and 
by the demands it excited among the inhabit- 
ants of the Netherlands and Germany, for 
commodities of every kind, industry was pro- 
moted; and at a very early period the manu- 
factures of flax and wool had made considerable 
progress. 

As Bruges became the centre of communica- 
tion between the Hanseatic and the Lombard 
merchants, the Flemings traded with both m 
that city, to such extent and advantage as 
spread among them a general habit of in- 
dustry, which long rendered Flanders and the 
adjacent provinces the most opulent, the most 
populous, and best cultivated counties in Eu- 
rope.! . . 

The pleasure which is derived from tracing 
the progress of such associations to prosperity, 
and noting their influence and connection with 
the welfare of other states, has induced us to 
enter more minutely into the history of the 
Hanseatic body, than was originally proposed. 

If their example stimulated other nations to 
industry and trade, their laws must necessarily 
have obtained a corresponding estimation. 
Those institutions which protected the rights 
and regulated the contracts of these indus- 
trious adventurers, could not fail to obtain a 
due portion of praise and value. Accordingly 
we find them in extensive application among the 
northern powers of Europe, and governing them 
in their commercial transactions. By the most 
distinguished men of the fifteenth and sixteenth 
centuries, whose avocations induced their at- 
tention to them, they are spoken of with great 
respect, and esteemed as the production of great 
wisdom and extensive experience. 

ARTICLE I. 

No master shall undertake to build a ship, 
unless he is assured that his owners and 
undertakers are agreed upon what model it 
shall be built, and on every thing relating 
to the building of it; which undertakers and 
owners shall be burghers and inhabitants of 
one of the Hanse Towns, and no others. 
However, if the master will go through with 
the building at his own expense, he may do 
It; otherwise he must always have the con- 
sent of those burghers that are concerned 
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with him, on pain of forfeiting half a dollar 
a ton. 2 

ART. II. 

No master shall begin to build a ship, aft- 
er he and his joint owners or partners have 
resolved upon it, until they have agreed 
among themselves of what size, height and 
depth she shall be, how broad and how long, 
and this agreement shall be taken in writing 
on pain of forfeiting 12 sols a ton.s 

ART. III. 

The master in like manner shall not repair 
the ship, sails or cordage without the own- 
er's consent, on pain of being at all the 
charge of it himself, unless in case of neces- 
sity, when he is in a strange country. 

ART. IV. 

The master may not buy any thing what- 
soever for his ship, unless it is in the pres- 
ence, and with the consent of one or two of 
the partners; if he does he shall forfeit 50 
sols: nor shall the master, or any of the 
owners buy any thing for the ship's use, up- 
on the credit of the other owners who would 
pay ready money for their part of the dis- 
bursement 

ART. V. 

An inventory shall be taken of every thing 
the ship wants, that it may be bought by 
the master and owners jointly. 

ART. VI. 

The master ought to buy every thing at 
the cheapest rate without fraud, on pain of 
corporal punishment; and he shall enter in 
his account the name of the person of whom 
he bought the goods, and where they live. 

ART. VII. 

If a master or mariner keep back any of 
the merchandize he took in on freight, they 
shall be apprehended and punished as rob- 
bers, unless it was in case of necessity. 

ART. VIII. 

Nor may they give above the market price 
for any provisions, and what they shall buy 

2 In the stile of the Hanse Towns, the own- 
ers of ships are called burghers; because none 
but the burghers of those cities in Germany, 
were permitted to build ships. The inconven- 
ience provided against by this article is to save 
the materials of building, that none might un- 
dertake what they could not go through with, 
and thereby the materials be lost: for if he 
who begins to build a ship, is not very well 
able to perfect it, and has not the approbation 
of his joint owners or partners, such is often 
the end of too rash beginnings of this kind. 

3 It is the custom in the Levant, if during the 
building of a ship, any one of the owners die, 
his heirs are not obliged to continue the part- 
nership; but the master undertaker is bound to 
look out for another owner in the room of him 
that is dead; and this new owner must pay the 
heirs of the deceased what the latter advanced 
on this account. 



shall be carried to the ship's store-house, and 
be kept there till she is ready to sail. 

ART. IX. 

All masters are forbidden to sell any 'of 
the ship's provisions, on pain of being pun- 
ished as thieves, except it is at sea, when 
they meet with other ships in distress and 
danger of perishing for want of them: for 
which they shall however be accountable to 
the owners. 

ART. X. 

The master when the ship is returned, is 
obliged to deliver up to the owners, the re- 
mains of his victuals and ammunition. 

ART. XI. 

The master is obliged to set sail two or three 
days after his ship is loaden, if the wind is 
fair, on pain of forfeiting 200 livres; and in 
case any one of the owners has not paid his 
quota of the charge of the ship's outset by 
that time, he shall forfeit as much; and the 
master may besides, borrow money on bot- 
tomry, for the deficient owner's quota. The 
merchants are bound to load the ship by a 
prefixed time, on pain of paying the whole 
freight, notwithstanding the ship proceeds in 
her voyage light, and in her ballast only. 

ART. xn. 

When the master gives in his account, he 
shall summon all his owners together, on pain 
of 100 livres forfeit. 

ART. xin. 

The master shall not take any merchandize 
aboard on his head, or by the consent of one 
of his owners, without the approbation of 
them all: if he does, the penalty is confisca- 
tion, or other punishment. 

ART. XIV. 

•The owners having lawful cause, may turn 
off a master, paying him for what share he 
has in the ship, at the price it cost him. 

ART. XV. 

AH owners are forbidden to entertain any 
master unless he produces a certificate of his 
honesty and ability, and that he quitted the 
service of the merchants he served last, with 
their consent: if they do, they shall pay 25 
crowns penalty. 

ART. XVI. 

Before the master hires any mariner or pilot, 
he ought to acquaint the owners with what 
wages he is to give them, and have -their al- 
lowance of it, under penalty _of 25 crowns. 

ART. XVII. 

If several ships are in company on the same 
voyage, they are obliged to stay for one an- 
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other, or be liable to all the damages that may 
happen to the others by an enemy or pirates.* 

ART. xvni. 

Xo master shall hire a mariner, before he 
lias seen his pass or certificate of his faithful 
"behaviour in the service of his last master, on 
pain of forfeiting 100 sols, unless he is ne- 
cessitated to it in a strange country. 

ART. xrx 
Masters are obliged to give mariners certifi- 
cates of their faithful service; and if any one 
refuses, or delays, he shall forfeit 100 sols. 

ART. XX. 

A ship being forced to stay or winter in a 
strange country, the mariners are not to go 
-out of her without the master's permission, on 
pain of losing half their wages, s 

ART. XXI. 

If the master maintains the mariners all the 
winter, they cannot oblige him to give them 
more wages; but if they endeavour to do it, 
they shall forfeit half of what they were to 
have had, and be punished further, according 
to the circumstances of their offence. 

ART. xxn. 

No seaman may go ashore without the con- 
sent of the master, pilot, mate or clerk of the 
ship, under penalty of 25 sols for each time. 

ART. XXHX 

The seamen who axe ashore with the master, 
are obliged to look after the boat, and return 
on board as soon as they are commanded: and 
he who stays or lies ashore, shall pay a forfeit, 
or suffer imprisonment. 

ART. XXIV. 

If the master changes his voyage, and steers 
another course than was intended, he ought 
to have the consent of his mariners, or pay 
them what the major party of them shall ad- 
judge to be due to them for his changing of 
the voyage: and if then any one of them will 
not obey him, he shall be punished as a 
mutineer. 

ART. XXV. 

If any mariner sleep on a watch, he shall 
pay four sols forfeit: and whoever finds him 
asleep, and does not discover it, two sols. 

ART. XXVI. 

All seamen are forbidden to moor any skiffs 
or boate to a ship's side, on pain of imprison- 
ment. 

ART. XXVII. 

He who shall be found incapable of dischar- 
ging his duty as a pilot or mariner, for which 

* Laws of Oleron, art. 28. 
g Laws of Oleron, art. 5; Laws of "Wisbuy, 
art. 17. 



he has received wages, shall forfeit all that 
was promised him, and be besides punished 
according to his demerit. 

ART. xxvm. 

Masters shall pay their seamen at three pay- 
ments, one third when the ship" sets sail, out- 
ward bound; one third when she is unloaden, 
and the other when she is returned home. 

ART. XXIX. 

A master may at any time turn away a 
mariner that rebels against, or is unfaithful to 
him. 6 

ART. XXX. 

If one mariner kills another, the master is 
bound to seize him, and keep him in safe 
custody till he arrives at his port, and then to 
deliver him up to justice to be punished. 

ART. XXXI. 

The seamen may not feast and carouse in 
the ship without the master's leave, on pain of 
losing half their wages. 

ART. XXXII. 

No seaman shall let his wife lie aboard un- 
der penalty of 50 sols. 

ART. xxxni. 

No seaman ought to carry powder and shot 
without the master's consent, on pain of pay- 
ing double the value of it. 

ART. XXXIV. 

The master is bound when he returns home, 
to give an account before the magistrate, of 
what forfeitures he received, and for what, 
under penalty of 25 crowns. 

ARr. XXXV. 

The seamen are obliged to defend the ship 
against rovers, on pain of losing their wages; 
and if they are wounded, they shall be healed 
and cured at the general charge of the con- 
cerned in a common average. If any one of 
them is maimed and disabled, he shall be 
maintained as long as he lives by a like aver- 
age. 

ART. XXXVI. 

If the mariners, or any of the company re- 
fuse to assist on the like occasion, and the 
ship be taken or lost, they shall be condemned 
to be whipped as cowards and rascals. 

ART. XXXVII. 

If the mariners resolve to defend the ship, 
and the master is afraid and against it, he 
shall be turned out of his post with infamy, 
and declared incapable of ever commanding a 
ship afterwards. 

ART. XXXVTTL 

The ship's ballast shall be carried to the 
place designed for it, and those that are re- 
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fractory, and will not help in it, shall he pun- 
ished by the magistrates of the place. 

ART. XXXIX. a 

If any seaman is wounded in the ship's 
service, he shall he cured at the charge of 
the ship, but "not if he is wounded other- 
wise."^ 

ART. XL. 

If any one of the seamen goes ashore with- 
out leave, and the ship happens to receive 
any damage in the time, or to be lost for 
want of hands, he shall be kept in prison 
upon bread and water for one year; and if 
any seaman dies or perishes with the ship 
for want of the assistance of the absent 
seaman, the latter shall be punished with 
corporal punishment, s 

ART. XLI. 

If a mariner behaves himself ill the mas- 
ter may turn him off; but if he discharge 
him for no reason before the voyage begins, 
he shall pay him a third part of his wages, 
but shall not charge it in the ship's account. 

ART. XLII. 

If the master discharges 'a seaman dur- 
ing the voyage, for no lawful cause given, 
he is bound to pay him his whole wages, and 
defray the charge of his return; but if the 
mariner desires the master's leave to quit 
the ship, he shall be bound to restore all 
the money he received, and pay his own 
charges.9 

ART. XLIII. 

If an officer or seaman quits a ship, and 
conceals himself; if afterwards he is appre- 
hended, he shall be delivered up to justice 
to be punished: he shall be stigmatized in 
the face with the first letter of the name of 
the town to which he belongs. 

ART. XLIV. 

' If a ship is lost the mariners are obliged to 
save as much of the goods as they can, and 
the master ought to reward and satisfy them 
for it, and pay the charge of their journey 
home: if the mariners refuse to assist the 
master, they shall have neither wages nor 
reward.* ° 

ART. XLV. 

If any mariner falls sick of any disease, 
he shall be put ashore and maintained in 
like manner as if he was on shipboard, and 
be attended by another mariner, n How- 

« Laws of Oleron, arts. 12, 13. 
? Laws of Oleron, art. 6; Laws of Wisbuy, 
art. 18. 
s Laws of Oleron, art. 20. 
*» Laws of Oleron, art. 18. 
io Laws of Oleron. art. 3. 
ii Laws of Oleron, art. 7. 



ever, the master is not obliged to stay for 
him; if he recovers his health, he shall be 
paid his wages as much as if he had served 
out the whole voyage; and in case he dies, 
his heirs shall have what was due to him.12 

ART. XLVI. 

If mariners mutiny, and force the master 
to enter into any harbour or port, and the 
ship or cargo is lost, either in whole or in 
part, for which the seamen run away; if 
afterwards they are taken, they shall be 
corporally punished. 

ART. XLVIL 

The master shall not give the seamen any 
cause to mutiny, but supply them with what 
is convenient, and pay them what is their 
due punctually and faithfully." 

XLYIII. 

The master who shall debauch a seaman, 
and hire him after he had hired himself to 
another master, shall pay 25 livres, and the 
mariner shall pay to the first master for 
damages, half the wages the second had 
promised him. 

ART. XLIX. 

If a ship is stopped in a strange country, 
or the mariners are forced to stay there for 
their freight, or on another account, they 
shall all that time be maintained as is usual; 
but shall not pretend to demand any extra- 
ordinary wages; and what is due to them 
shall be paid to them or their assigns, when 
the ship is discharged. If any seaman is 
so bold as to leave the ship because of her 
stay, he shall be corporally punished accord- 
ing to his demerits. 

ART. L. 

If a' master takes any gold, silver, dia- 
monds, or other merchandize of great price, 
which obliges him to have a more than ordi- 
nary care of it, a fourth part of the freight 
of such rich goods shall be allowed him, 
and the owners shall have the other three 
fourths. 

ART. LI. 

The master ought to put a mariner in each 
boat or lighter that is to carry salt to land 
as well to take care of it, as to see that a 
right account is kept of its measure. 

12 The Spaniards are the most unkind, and 
indeed unjust, to their sick mariners of any 
people: for they neither pay them any wages, 
nor maintain them, unless they pay for others 
to serve in their stead: and what is still worse, 
if during their sickness any accident or damage 
happens to the ship or goods, those mariners 
that were ill, are obliged to make satisfaction, 
their sickness being no plea for them, according 
to the Laberinto de Comercio, libro tertio, 
cap. "Navigantis," numero 18. 

13 Laws of Oleron, art. 13. 
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ART. ML 

Mariners hired aboard ships bound for 
France or Spain, shall not be maintained 
by the masters when they are outward 
bound, but shall lire on their own provi- 
sions; but when they are homeward bound, 
the master shall maintain them: and if the 
master advances or lends them any money, 
he may pay himself by deducting it out of 
their wages. If the ship is not loaden home, 
the master is not obliged to maintain them. 

* 

ART. LIIL 

The masters may not alienate or sell any 
part of their provisions or furniture until 
the voyage is made, and when they do, the 
owners shall be preferred to any other in 
the sale of them. 

ART. LIV. 

The mariners shall not take any grains of 
salt belonging to the ship's loading, but 
shall put some aboard for their own use, 
with the knowledge and consent of the mer- 
chant or others concerned, on pain of being 
severely punished. 

ART. LV. 

The master or the pilot may each load 12 
barrels on their particular account; the other" 
officers six each, and the seamen four each; 
the cook and the boys two each." 

ART. LVL 

If a master, to displease his owners, sells 
his part of a ship for more than it is worth, 
the said part shall be appraised by men of 

i* This is what is called "portage" in France, 
where 12 barrels make a last, and one last 2 
tons. 
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experience; after which the owners may take 
it or leave it at the price it was appraised 
at, as they think fit is 

ART. LYIL 

If a master, fraudulently, shall borrow 
money upon bottomry, and mortgage his 
ship for it, or stay with it in any port a 
long time, and sell it, together with the 
merchandize, the said master shall be in- 
capable of having the command of a ship 
afterwards, and never be admitted into any 
city, but shall be punished without mercy. 

ART. LVIII 

, A master being at home, may not borrow 
any more money on bottomry, than his own 
part of the ship is worth; if he does, the 
other shares of the ship shall not be liable 
for it; neither shall he take any freigEt with- 
out the knowledge and consent of the own- 
ers. 

ART. LIX. 

If the owners are at variance, and cannot 
agree about the freight of their ship, that 
opinion shall carry it, which has the ma- 
jority on its side by two or three. The mas- 
ter may also in such case, take up money 
upon bottomry, as well on their shares who 
do not consent, as on theirs who do. 

ART. LX. 

A master being in a strange country, if 
necessity drives him to it, may take up 
money on bottomry, if he cannot get it with- 
out, and the owners shall bear the charge 
of it is 

ig Laws of Oleron, art. 45. 
is Laws of Oleron, art. 27; Laws of Wisbuy, 
art 45. 
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While >tlie French historians have employed 
themselves in tracing the commercial prosperity 
■of their nation, at the conclusion of the seven- 
teenth, and opening of the eighteenth centuries, 
to these ordinances, the civilians and lawyers 
of every period -which has followed their pro- 
mulgation, have avowed the greatest admira- 
tion of their wisdom and their justice. To the 
genius of Colbert, the celebrated minister of 
Louis XIV, France is indebted for this excel- 
lent code. Desirous of establishing the com- 
merce of his country on a basis which nothing 
could successfully assail, he selected a masterly 
hand to compile and arrange these laws, from 
the prevailing maritime regulations of France 
and other states, and from the experience of 
the most respectable commercial men of his 
country. To these regulations which, having 
formed a part of the maritime code of Europe, 
had been acknowledged as authority by all, 
were added others which were considered as pe- 
culiarly necessary for the trade of France. 
The ordinances thus formed, were published 
by the French king in 1681, and have since en- 
joyed an uncontroled authority over the com- 
merce of the country for which they were in- 
tended, and have obtained the respect of every 
maritime state. 

To the testimony in favour of this collection, 
which has so often been given by the most cele- 
brated jurists of Europe, I can add that of a 
gentleman of distinguished legal acquirements, 
who has been recently selected, with the appro- 
bation of his country, to occupy the first judi- 
cial situation in the state of Pennsylvania. In 
the case of Morgan & Price v. The Insurance 
Company of North America, decided by the su- 

Jreme court of this state in January, 1807, Chief 
ustice Tilghman, having referred to one of the 
articles of these ordinances, thus expressed 
himself: "They and the commentaries on them, 
have been received with great respect in the 
courts both of England and the United States, 
not as conveying any authority in themselves, 
but as evidence of the .general marine law. 
When they are contradicted by judicial deci- 
sions in our own country they are not to be re- 
garded: but on points which have not been de- 
cided, they are worthy of great consideration." 
The commentaries on these ordinances by 
Valin, we have reluctantly consented to omit, 
and the design of this work necessarily ex- 
cludes from it, those articles in the ordinances 
which are local in their nature, or are confined 
to the regulation of the courts or the offices 
of the admiralty of France. Those only have 
been selected, which are founded on the general 
principles of maritime law, and which are 
thought peculiarly entitled to the notice of ev- 
ery commercial lawyer. 
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MARINERS AND SHIPS. 

TITLE FIRST. 

Of the Captain, Master and Patron.* 

I. No person shall be capable of being re- 
ceived captain, master, or patron of a ship, 
till he has navigated five years, and has 
been publickly examined in navigation, and 
judged capable by two ancient masters, in 
presence of the officers of the admiralty, and 
of the professor o£ hydrography, if any be 
in the place.2 • a 

II. We forbid all mariners to sail in quali- 
ty of masters, and all owners to constitute 
any in their ships, before they be received 
in the aforesaid manner, under pain of three 
hundred livres, to be paid by each offender. 3 

III. However, such as are already masters 
shall not be obliged to undergo any examina- 
tion. 

IV. Such as have been received pilots, and 
have navigated two years in that quality, 
may be constituted masters without any ex- 
amination, and without any act of the court 
of admiralty. 

V. The master shall chuse the ship's com- 
pany, and .hire the pilots, mates, mariners 
and sailors; but he shall advise with his 
ownei^ when at the port of their residence. 

VI. In places where there are hospitals of 
poor boys, the masters shall be obliged to 
chuse amongst them their ship-boys. 

VII. The master who shall entice away a 
mariner from another master, shall be fined 
in one hundred livres, applicable one half 

1 In France those who command vessels of 
war, or merchant ships destined on long voy? 
ages, are called "captains"; masters or patrons 
are those who command vessels employed in 
the coasting trade. 

2 A professor of hydrography is appointed to 
teach navigation and the sciences immediately 
connected with it, in all the considerable sea 
ports in France. His school is open to every 
one, and formerly each hospital sent two or 
three boys, annually, .to be instructed in the 
sciences taught by him. Book 1, tit. 8. 

3 Laws of the Hanse Towns, art. 15. 
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to the admiral, and the other half to the 
first master, -who may take the mariner back 
again if he pleases.* 

VIII. A master must take care before he 
puts to sea, that the ship he right ballasted 

. and laded, and well provided with anchors 
and tackle, and all things necessary for the 
voyage. 

IX. He shall be answerable for all the 
goods laded aboard his ship, which he shall 
be obliged to deliver according to the bills 
of lading. 

X. -He shall be obliged to keep a book or 
register, quoted and flourished on every leaf 
by one of his principal owners, in which he 
shall insert the day that he was constituted 
master, the names of the officers and mari- 
ners of his company, the rates and conditions 
of their engagement, the payments he makes 
them, what he receives and expends for the 
use of the ship, and generally every thing 
that concerns the functions of his employ- 
ment, or of which he has to render any ac- 
count, or any demand to make. 

XL If, with the master's consent, there is 
a clerk established in the ship, to take an 
account of all such things, the master shall 
be exempt from it. 

XII. No master shall lade any goods upon 
the ship's deck, without the order or consent 
of his merchants, under pain of being an- 
svicerable for all the damage that may hap- 
pen. 

XIH. Masters shall be obliged, under pain 
of an arbitrary fine, to be aboard their ships 
themselves when they go out of any port, 
harbour or river. 

XIV. No master, patron, pilot, nor mariner, 
shall be arrested for a civil debt, being a 
shipboard to put to sea, except it be for debts 
contracted for the voyage. 

XV. The master, before he sets sail, shall 
take the advice of the pilot, mate, and other 
principal men of the ship's company.^ 

XVI. He shall be obliged before he puts to 
sea to give into the admiralty office, of the 
place of his departure, the names, surnames, 
and dwelling-places of his company, passen- 
gers, and persons engaged for the West In- 
dies, and to declare at his return such as he 
has brought back again, and the places 
■where he left the others. 

XVII. He shall not, while in the place 
where his owners reside, cause the ship to 
be refitted, buy sails, ropes, or other things 
for the ship, nor take up money for that ac- 
count upon the ship, without their consent, 
under pain of paying the same himself. « 

XVIII. However, if with the owner's con- 
sent, a ship be freighted, and any of them 
refuses to contribute towards the necessary 
charges for fitting out the ship; in that ease 

* Laws of the Hanse Towns, art. 4S. 

s Laws of Oleron, art 2; Laws of Wisbuy, 
art. 14. 

o Laws of the Hanse Towns, arts. 3, 4. 



the master may take up money for bottomry 
for the account and upon the parts of the 
refusers, within four and twenty hours after 
he has sent them a summons in writing to 
furnish their proportions.? 

XIX. He may likewise, during the voyage, 
take up money upon the ship, either for re- 
fitting, victuals, or other necessaries, or may 
pawn some of the rigging, or sell some goods 
of his lading, upon condition to pay for them 
at the rate that the rest shall be sold; all 
which must not be done without the advice 
of the mate and pilot, who shall write down 
in the journal the necessity of such borrow- 
ing of money, or selling of goods, and the 
manner how the money was laid out: but 
the master shall not in any case have power 
to sell the ship, without a special procuration 
from the owners, s 

XX. If any master,, without necessity,, 
takes up money upon the ship or" rigging, 
sells goods, pawns the tackle, or states in his 
accounts false and supposed averages and 
expeuses, he shall pay what he takes up him- 
self, be declared unworthy of being a mas- 
ter, and banished from his ordinary place of 
residence. 

XXI. Masters hired to make a voyage shall 
be obliged to accomplish it, under pain of 
making good the damages and losses to the- 
owners and merchants; and to be proceeded 
against extraordinary if that happens. 

XXII. They may, with the advice of the 
mate and pilot, cause to be ducked or put in 
the hold, and inflict such sort of punishments 
upon drunken and disobedient seamen, or 
upon such as abuse their comrades, or com- 
mit such other faults and offences during 
the voyage. 9 

XXIII. And such as shall be guilty of mur- 
der, assassination, blasphemy, or other capi- 
tal crimes committed at sea, the masters^ 
mates and quarter-masters, shall be obliged 
under the entire penalty of one hundred 
livres, to inform against them, to seize their 
persons, and make the necessary proceedings 
for instituting process, in order to deliver the 
criminal into the hands of the officers of the 
admiralty, at the place of the lading or unlad- 
ing of the ships within our kingdom." 

XXIV. We forbid all masters, under pain 
of exemplary punishment, to enter, except 
in cases of necessity, into any foreign port; 
and in case they be forced into any by 
tempest or pirates, • they shall put to sea 
again with the first convenieney.n 

XXV. We enjoin all captains and masters, 
making long voyages, to assemble every 
day at noon, and oftener if necessary, the 
mates and pilots, and other expert persons, 

i Laws of the Hanse Towns, arts. 11, 59. 

8 Laws of Wisbuy, art. 45 ; Laws of the Hanse- 
Towns, art. 60. 

9 Laws of Oleron, art. 15. 

io Laws of the Hanse Towns, art. 30. 
*! Laws of Wisbuy, art. 53. 
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and to confer with them about the latitudes 
taken, the courses made, and to be made, 
and about their calculations. 

XXVI. They shall not abandon their ships 
during the voyage, notwithstanding any 
danger, without the advice of the most ex- 
pert officers and mariners; and in that case, 
they shall be obliged to carry off with them 
the money and the most precious goods 
they have on board, under pain of answer- 
ing for it themselves, and of personal pun- 
ishment. 

XXVII. If the effects so taken out of the 
ship be lost by any accident, the master 
shall be free from any danger. 

XXVJLLI. The masters and patrons who 
sail in partnership with other, owners, shall 
have no separate dealings for their own 
particular account, under pain of confisca- 
tion of their goods for the benefit of the 
other partners. 

XXIX. They shall not borrow for their 
voyages any more money than what is nec- 
essary for their lading, under pain of being 
deprived of their places, and their share in 
the profits. 

XXX. They shall be obliged, under the 
like penalty, to give before their departure, 
to the proprietors of the ship, a signed ac- 
count of the quality and price of the goods 
they have aboard, and of the sums of mon- 
ey borrowed by them, together with the 
names and dwelling places of the lenders. 

XXXI. If the common stock of provi- 
sions fail at sea, the master may compel 
such as have any in particular to deliver 
them up for the use of all, subject to the 
payment of the price thereof. 

XXXII. No master shall sell the provi- 
sions of his ship, nor divert and conceal 
them, under pain of bodily punishment 12 

XXXIII. They may however, with the ad- 
vice and consent of the officers, sell to ships 
found in necessity at sea, provided they 
have enough remaining for their own voy- 
age, and render an account thereof to the 
owners." t 

XXXIV. At the return of the voyage, the 
victuals and ammunitions shall be remitted 
by the master into the hands of the own- 
ers.!* 

XXXV. If the master steer a false course, 
commit any robbery, or suffer any to be 
committed in his ship, or fraudulently give 
way to any alienation or confiscation of 
ship or goods, he shall be punished cor- 
porally. 

XXXVI. A master being convicted of hav- 
ing delivered to the enemy, or maliciously 
run his ship aground, shall be punished 
with death. 

12 Laws of the Hanse Towns, art 9. 
is Laws of the Hanse Towns, art. 9. 
1* Laws of the Hanse Towns, art 10. 



TITLE SECOND. 

Of the Mate. 

I. The mate shall take care of the fitting 
out of the vessel, and before they put to 
sea, shall examine whether it be sufficiently 
provided with ropes, pulleys, sails, and oth- 
er rigging necessary for the voyage. 

II. At the departure he shall see the an- 
chor hoisted; and during the voyage, he 
shall visit once a day all the tackle high 
and .low; and if he observes any thing 
amiss, shall acquaint the master. 

III. He shall execute in the vessel, and 
cause to be executed, day and night, the 
orders of the master. 

IV. Arriving at a port he shall cause the 
cables and anchors to be prepared, and 
shall have the care and management of the 
sails and yards, and moorings of the ship. 

V. In case of the absence or sickness of 
the master, the mate shall command in .his 
place. 

TITLE THIRD. 

Of Seamen." 

I. The seamen shall be obliged to appear 
at the days and places appointed, to take 
aboard the provisions, rig out the ship, and 
set sail." 

II. A seaman hired for a voyage must not 
leave the ship, without a discharge in writ- 
ing, till the voyage is ended, and the ship 
moored at the key and unladed." 

III. If a seaman leaves a master without 
a discharge in writing before the voyage is 
begun, he may be taken up and imprisoned 
wherever he can be found, and compelled to 
restore what he has received, and serve out 
the time for which he had engaged himself 
for nothing; and if he leaves the ship after 
the voyage is begun, he may be punished 
corporally." 

IV. However, if after the arriyal and un- 
lading of a ship at the intended port, the 
master, instead of returning, takes a freight 
to go elsewhere, the seamen may leave him 
if they please, except it be otherwise provid- 
ed by their agreement 

V. After the ship is laded, the seamen shall 
not go ashore without leave from the mas- 
ter, under pain of five livres for the first 
fault: and may be punished corporally if 
they commit a second." 

VI. We forbid the mariners and seamen to 
take any bread or victuals, or draw any 

i<5 "Oh matelot est un homme de mer qui a 
acquis une experience sufisante au fait la ma- 
mceuvre d'un vaisseau. Valin, Com. torn. 1, 
p. 509. 

is Laws of the Hanse Towns, art 18. 

!7 Laws of Wisbuy, art. 63; Laws of the 
Hanse Towns, art. 24. 

is Laws of Wisbuy, art. 1; Laws of the 
Hanse Towns, art. 43. 

io Laws of Oleron, art. 5; Laws of "Wisbuy, 
art 17. 
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drink without the permission of the master 
or steward, under pain of the loss of one 
month's wages, and of a greater punishment 
if the fault deserves it. 20 

VII. The seamen or other that spoils the 
drink, destroys the bread, makes the ship 
leaky, excites a sedition to break the voyage, 
or strikes the master having arms in his 
hand, shall be punished with death. 21 

VIII. Any seaman sleeping in his post or 
upon the watch, shall be put in irons during 
fifteen days; and any of the company find- 
ing one asleep, and not acquainting the mas- 
ter therewith, shall pay five Iivres.22 

IX. Any mariner abandoning the master, 
and the defence of the ship in time of battle, 
shall be punished corporally. 

TITLE FOURTH. 

Of the Owners of Ships. 

I. All our subjects, of any quality or con- 
dition whatsoever, may cause ships to be 
built or bought, fit them out for themselves, 
freight them to others, and drive a trade at 
sea by themselves, or by persons interposed; 
by which gentlemen shall not be reputed to 
do any act derogatory to their quality, pro- 
vided they sell nothing by retail. 

II. 23 The owners of ship shall be answer- 
able for the deeds of the master; but shall 
be discharged, abandoning their ship and 
freight. 

III. However, the owners of armed ships 
shall not be answerable for their crimes and 
piracies committed at sea by the crews of 
their ships, any further than for the sums 
for which they may have given security, ex- 
cept it appear that they are partakers or ac- 
complices in the crimes. 

IV. The owners of ships may dismiss the 
master, reimbursing him, if he requires it, 
for his part in the ship, according to the es- 
timation of understanding persons.24 

V. In every thing concerning the common 
interest of the owners, the opinion of the 
greater number shall prevail; and the num- 
ber shall be computed according to the 
shares that every man has in the ship. 2 5 

VI. No person may constrain his partner 
to proceed to the sale of a ship, except the 
opinions of the owners be equally different 
about the undertaking of any voyage. 20 

20 Laws of the Hanse Towns, art. 9. 

21 Laws of Wisbuy, art. 24; Laws of Oleron, 
art. 12. 

22 Laws of the Hanse Towns, art 25; Id. 
art. 37. 

23 The better to oblige owners of ships to be 
diligent and careful in providing themselves 
with honest masters, it is by this article de- 
clared, that they shall be answerable for the be- 
haviour of the masters they put in their ships, 
for any sum not exceeding the value of their 
ships, and of their freight. See Valin, Com. 
torn. 1, p. 568. 

2 * Laws of the Hanse Towns, art. 14. 
20 See Valin, Com. torn. 1, p. 575. 
26 Valin, Com. torn. 1, p. 584. See, also, the 
case of Williugs v. Blight, Case No. 17,765. 



TITLE FIFTH. 

Of Slips and Vessels. 

I. All ships and vessels shall be reputed 
personalty, and shall not be subject to re- 
demptions, 2t nor to pay any duties to the 
lords of manors. 

II. All vessels however, shall be liable for 
the debts of the seller, until they have made 
a voyage under the name, and at the risque 
of the new acquirer, except they have been 
sold by -adjudication's 

III. The sale of a ship in voyage, or under 
a private contract, shall not in any manner 
be prejudicial to the creditors of the seller. 

IV. All ships shall be guaged immediately 
after they are perfected, by the viewers or 
overseers of the trade or mystery of car- 
penters; who shall give an attestation of the 
burthen of the sip, which shall be registered 
in the admiralty office. 

V. To discover and regulate the burthen 
and capacity of a ship, the bold shall be 
measured at the rate of two and forty foot 
cube for the sea ton. 

VI. The officers of the admiralty shall be 
obliged under pain of interdiction of their 
offices, to take every year, in the month of 
December, an account of all the ships be- 
longing to the inhabitants of their jurisdic- 
tion; which shall contain their burthen, age, 
quality and shape, with the names of the 
owners; all which they shall send to the sec- 
retary of state, who has the management of 
the marine affairs of that department.20 

2T The word which I here render "redemp- 
tion," is in the original "retrait lignager," and 
implies a power inherent in an heir to revoke 
some grant, or redeem something mortgaged by 
his predecessors; to which sort of redemption 
ships are declared by this law not to be subject. 

28 The design of making ships sold privately, 
liable for the debts of the last owner, until they 
have made a voyage at the risk, and under the 
name of the new acquirer, is only to prevent 
the sham sales of ships frequently made only to 
defraud the creditors of the seller; which cer- 
tainly is a very just and commendable constitu- 
tion. 

20 The injunction in the last article upon the 
officers of the admiralty, to take a yearly ac- 
count of the shipping belonging to the places 
of their residence, and others within the district 
of their courts, in order to send it to the proper 
secretary of state, is a very convincing proof of 
the regular and excellent methods observed by 
the French court for the improvement of navi- 
gation; which if (by the account brought in once 
a year) they find to decay in any place of the 
kingdom, diligent enquiry is made into the cause 
of this fact, and all manner of impediments by 
which the prosperity of their shipping has been 
obstructed, are carefully removed. Nor is this 
the only advantage attending their diligence and 
exactness in such matters; for, by those yearly 
lists, the French king knows, within the num- 
of 100 men or less, how many mariners and sea- 
men, foreigners as well as natives, there are 
within the extent of his dominions; and he like- 
wise knows what number are abroad in long 
voyages, when they may reasonably be expected 
back again, and where they are to arrive, and 
consequently when and where they may be serv- 
iceable to him. 
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MARITIME CONTRACTS. 

TITLE FIRST. 

Of Charter Parties and Freighting of 
Ships. 

I. All articles for freighting of ships shall be 
reduced into writing, and agreed to by the 
merchants that freight, and the master or 
owners of the ships freighted. 

II. The master shall observe the orders of 
his owners, when he freights the ship at the 
place of their residence. so 

III. The charter party shall contain the name j 
and burthen of the vessel, the names of the ' 
master and freighters, the place and time of 
the lading and unlading, the freight, the time 
the vessel is to stay at the respective ports, 
and the conventions about demurrage; to 
which the parties may add such other condi- 
tions as they please. 

IV. The time of the lading and unlading the 
goods shall be regulated according to the cus- 
tom of the respective ports, except it be de- 
termined by, the charter party. 

V. If a ship be freighted by the month, and 
the time of the freight be not regulated by 
the charter party, it shall only commence 
from the day that- the ship shall sail. 

VI. He who after having received a sum- 
mons in writing to fulfil the contract refuses 
it, or delays it, shall make good all the loss and 
damage. 

VII. But if before the departure of the ship, 
there should happen an embargo, occasioned 
by war, reprisals, or otherwise, with the coun- 
try whither the ship is bound, the charter 
party shall be dissolved, without any dam- 
ages or charges for either party, and the mer- 
chant shall pay the charges of lading and un- 
lading his goods: but if the difference be with 
one another, the charter party shall be valid in 
all its points. 

VIII. If the ports be only shut, and the ves- > 
sel stopped by force for a time, the charter \ 
party shall still be valid, and the master and [ 
merchant shall be reciprocally obliged -to ex- i 
pect the opening of the ports and the liberty ' 
of the ships, without any pretensions for dam- 
ages on either side. 

IX. However the merchant may at his own 
charge unload his goods during the embargo, 
or shutting up of the port, upon condition either 
to load them again, or indemnify the master. 

X. The master shall be obliged, during the 
voyage, to have aboard the charter party, 
and the other necessary deeds concerning his 
lading. 

XL The ship, rigging and tackle, and the 
freight and goods laded, shall be respective- 
ly affected by the conventions of the charter 
party. 

TITLE SECOND. 

Of Bills of loading. 

I. All bills of loading for goods put aboard 
a ship, shall be signed by the master or the 
clerk of the ship. 

so Laws of the Hanse Towns, art. 58. 
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H. All bills- of loading shall contain the 
quality, quantity, and mark of the goods, the 
names of the persons that lade them, and of 
those to whom they are consigned, the places 
of departure and unloadingj the names of 
the master and the ship, and the value of the 
freight. 

in. All bills of loading shall be triple, one 
shall remain in the hands of the lader, an- 
other shall be sent to the person to whom the 
goods are to be consigned, and the third shall 
be left in the hands of the master or clerk. 

IV. The merchants shall be obliged within 
four and twenty hours after the goods are 
laded, to present the bills of loading to be 
signed by the masters, and to give them the 
acquittances axtd discharges for the customs 
of their goods, under pain of paying the dam- 
ages of the retardment. 

V. Factors and others, receiving goods ex- 
pressed in bills of loading, or charter par- 
ties, shall be obliged to give a receipt there- 
of to the masters upon their demanding it, 
under pain of all expenses, damages and 
losses, and those of the retardment as well 
as others. 

VI. In case of any diversity in bills of load- 
ing taken for the same goods, that which 
shall be in the hands of the master shall be 
authentic, if filled up by the merchant or his 
factor; and that which is in the hands of 
the merchant shall be good, if filled up by 
the captain. 

TITLE THIRD. 

Of Freight. 

•I. The freight of ships shall be regulated by 
the charter party or bill of lading, whether 
the ships be freighted in whole or in part, for 
the voyage, or by the month, expressing the 
burden by the ton, the quintal, by parts, or 
any other way. 

II. If a vessel be nired, and the freighter 
does not put her full loading aboard, the mas- 
ter shall not take aboard any other goods 
without his consent nor without rendering 
him an account of the freight. 

III. A merchant not loading the quantity of 
goods mentioned by the charter party, shall 
notwithstanding pay the freight as if he had 
done it; and if he loads any more, he shall 
pay freight for them. 

IV. A master that declares his vessel to be 
of greater burden than she is, shall sustain 
the damages thereby happening to the mer- 
chant. 

V. It shall not be reputed an error in the 
declaration of the ship's burden, if the differ- 
ence does not exceed one fortieth part. 

VI. If the vessel be laded by parts, or by 
the quintal, or by the ton, a merchant being 
desirous to take out his goods before, her de- 
parture, may .do it at his own charge, paying 
half freight. 

VII. A master may likewise unlade and lay 
down upon the shore any goods found in his 
ship, and put on board there without his 
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knowledge, or take freight at the highest rate 
that any goods of that quality pay. 

VIII. A merchant unloading his goods dur- 
ing a voyage, shall nevertheless pay the whole 
freight, except he be obliged to unload them 
by the deed of the master. 

IX. If a ship is stopped in her course, or 
at the port of her unloading, by the deed of 
the merchant that freights her, or if she, after 
having been freighted outward and inward, 
is forced to return empty, the damages of the 
retardment, and the whole freight shall be, 
notwithstanding, due to the master. 

X. The master shall be likewise answerable 
for the damages of the freighter, if according 
to the judgment of intelligent persons, a ves- 
sel is stopped in her course, or at a port, by the 
deed of the master. 

XI. If a master is obliged to cause his ship 
to be refitted during a voyage, the freighter 
shall be obliged either to wait or pay the whole 
freight; and if the ship cannot be rigged out, 
the master shall forthwith hire another; and 
if none can be found, he shall only be paid in 
proportion to the part he has performed on the 
voyage. 

XII. However, if the merchant prove that 
when the ship put to sea she was unfit for 
sailing, the master shall lose his freight, and 
pay the other damages and losses. 

XIII. The master shall be paid the freight 
of goods thrown overboard for the common 
safety, out of the contribution. 

XIV. Freight shall likewise be due for goods 
that the merchant may have been forced to 
sell for victuals, refitting, and other pressing 
necessities, an account being kept by him of 
their value, according as the rest are sold "at 
the place of unloading. 

XV. If there happens an interdiction of 
commerce with any country to which a ves- 
sel is bound, and in her course, so that she 
returns with her loading, there shall only 
be due to the master the freight for going 
thither, even though the ship be freighted 
to go and come. 

XVI. If a vessel, in the course of her voy- 
age, be arrested by a supreme power, there 
shall be no freight due for the time of their 
detention, if freighted by the month; nor no 
augmentation, if freighted by the voyage; 
but the food and wages of the seamen, dur- 
ing the detention, shall be reputed average. 

XVII. In case the person mentioned in 
any bill of loading refuse to accept the goods, 
the master, by the authority of the judges, 
may cause some to be sold for the payment of 
his freight, and deposit the rest in a ware- 
house. 

XVHE. No freight shall be due for goods 
lost by shipwreck, or taken by pirates or ene- 
mies; and in that case, the master shall be 
obliged to restore what has been advanced 
to him, except there be some agreement to 
the contrary. 

XIX. If the ship and goods be ransomed, 
the master shall be paid his freight to the 



place where they were taken; and he shall 
be paid his whole freight if he conduct them 
to the place agreed to, he contributing to- 
wards the ransom 

XX. The contribution for the ransom shall 
be made according to the current price of the 
goods at the place of their unlading, deduct- 
ing the charges, and upon the total of the 
ship and freight, deducting the victuals made 
use of, and the money advanced to the sea- 
men; who shall likewise contribute towards 
the discharge of the freight, in proportion of 
what shall remain due to them of their 
wages. 

XXI. The master shall likewise be paid 
the freight of goods saved from shipwreck, 
he conducting them to the place appointed. 

XXII. If he cannot find a ship to carry 
thither the goods preserved, he shall only be 
paid his freight in proportion to what he has 
performed of the voyage. 

XXIII. The master shall not detain the 
goods in his ship for default of the payment 
of his freight, but at the time of unloading, 
he may hinder them from being carried 
.away, or cause them to be seized in the hoys 
or lighters. 

XXIV. The master shall* be preferred for 
his freight upon the goods of his lading, as 
long as they are in the ship, in lighters, or 
upon the quay; and he shall likewise be pre- 
ferred wherever the goods may be, within 
fifteen days after the delivery, provided they 
are not passed into the possession of a third 
person. 

XXV. Merchants may not oblige masters 
to take for their freight goods that are fallen 
in price, or that are spoiled or damnified by 
their own fault, or by accident. 

XXVI. However, if goods contained in 
casks, such as wine, oil, honey, and other liq- 
uors, have leaked so much that the casks are 
empty, or almost empty, the merchants that 
laded them, may abandon them to the mas- 
ter for the freight. 

XXVII. We forbid all brokers and others 
to cause, underhand, more freight to be paid 
for goods than is expressed in the first con- 
tract or charter party, under pain of one 
hundred livres, and a severer punishment if 
they deserve it. 

XXVIII. However, the freighter of a 
whole ship that has not compleated her lad- 
ing, may take in other goods to make it up, 
and apply the freight to his own use. 

TITLE FOURTH. 

Of the Contracts and Wages of Seamen. 

I. All agreements between masters and 
their seamen, shall be reduced into a writ- 
ing, which shall contain all the conditions, 
whether they engage themselves by the 
month, or for the voyage; whether by the 
profit or freight; if otherwise, the seamen's 
oath shall be believed. 

II. The seamen shall not load any goods 



![30 Fed. Cas. page 1209] 



MARINE ORD. LOUIS XIV. 



upon their own account, under pretence of 
portage, si nor otherwise, without paying the 
freight, except it he mentioned in their agree- 
ment. 

III. If by the fault of the owners, mas- 
ters or merchants, a voyage be broke be- 
fore the departure of the ship, the seamen 
Irired for the voyage shall be paid for the 
time taken up in rigging and equipping the 
ship, and have one fourth of their wages; 
-and those engaged by the month, shall be 
paid in proportion, regard being had to the 
ordinary length" of the voyage: but if the 
voyage be broke after it is begun, the sea- 
men hired for the voyage shall be paid their 
whole wages, and those hired by the month 
what is due to them for the time they have 
•already served, and for that which will be 
necessary for returning to the place from 
whence the ship departed; and both shall 
"be paid for their maintenance till they arrive 
there. 

IV. In case of a prohibition of trade, with 
the place to -which the ship is bound, before 
the voyage begins, there shall be no wages 
due to the seamen of either sort; who shall 
only be paid for the time spent in fitting out 
the ship: and if such prohibition happens 
during the voyage, they shall only be paid 
In proportion to the time they have served. 

V. If the ship be stopped by a sovereign 
•order before the voyage be begun, there shall 
be nothing due to the seamen, but their 
wages for fitting out the ship; but if it is 
during the course of the voyage, those en- 
gaged by the month shall have half wages 
during the detention of the ship, and those 
•engaged by the voyage shall be paid accord- 
ing to their agreement. 

VI. If the voyage be prolonged, the wages 
■of the seamen hired by the voyage shall be 
.augmented proportionably,»2 and if they vol- 
untarily unlade in a nearer port than that 
mentioned in the agreement, their wages 
notwithstanding shall not be diminished: 
"but if they are hired by the month, they shall 
"be in both cases paid for the time they 
serve. 3 3 

VII. And as for the seamen and others go- 
ing by the profit or freight, they shall not 
pretend any wages for equipping or dam- 
ages, if the voyage be broke, retarded or pro- 
longed by a superior power, whether before 
or after the departure of the ship; but if the 
breaking, retarding or prolonging of the voy- 
age, happens by the fault of the freighters, 
the seamen shall have share in the costs and 
damages allowed the master, who, as well 
as the owners shall pay damages to the sea- 
men, if they be the cause of the hindrance. 

VHI. In case the ship be taken, or suffer 

3i By portage is here meant the privilege gen- 
erally allowed the seamen in France, to carry a 
venture for their own account. 

32 The first part of this article, has relation 
only to contracts with mariners for the voyage. 

33 Laws of Oleron, art 19; Laws of Wisbuy, 
art 2. 



shipwreck, and ship and goods be entirely 
lost, the seamen shall pretend to no wages; 
but they shall not however be obliged to re- 
store what has been advanced co them. 

IX. If some part of the ship be preserved, 
the seamen shall be paid the wages that are 
due to them out of the wreck they have pre- 
served; and if there be only goods saved, 
the seamen, even those that are engaged by 
the freight, shall be paid their wages by the 
master, proportionably to the freight he re- 
ceives; and whatever way they be hired, 
they shall be over and above paid for the 
time they are employed in saving the wreck 
and goods, s * 

X. If a master dismiss a mariner without 
a sufficient cause before the voyage is be- 
gun, he must pay him one third of his 
wages; and if after the voyage is begun, he 
shall pay him his whole wages, together 
with his charges for returning to the place 
of his departure; nor shall he state that to 
the account of his owners.35 

XI. If a seaman be wounded in the serv- 
ice of a ship, or fall sick during the voyage, 
he shall be paid his wages, and treated at 
the charge of the ship, and if he be wound- 
ed in fighting against enemies or pirates, he 
shall be cured at the charge of ship and 
cargo, s e 37 

XII. But if being on shore without leave, 
he be there wounded, he shall not be dress- 
ed at the charge of the ship, nor of the 
loading; and he may be dismissed, without 
pretending to any more than the wages that 
are due to him.38 

XIII. The heirs of a seaman hired by the 
month, and dying in the voyage, shall be , 
paid his wages until the day of his de- 
ceased 

XIV. The half of the wages of a seaman 
hired by the voyage shall be due to his 
heirs if he dies outward bound, and the 
whole if he dies in the way home: and if 
he sailed by the profit or freight, his heirs 
shall enjoy his full share, if the voyage be 
begun before his death.^o 

XV. The wages of a seaman killed in de- 
fending the ship shall be entirely paid as 
if he had served all the voyage; provided 
the ship arrives safe at a good harbour. 

XVI. Seamen taken in ships and made 
slaves, shall pretend nothing against the 

34 Laws of Oleron, art. 3; Laws of the Hanse 
Towns, art. 24. 

35 Laws of the Hanse Towns, arts. 41, 42; 
Laws of Wisbuy, art. 3. 

so Laws of "Wisbuy, arts. 18, 19; Laws of the 
Hanse Towns, arts. 39, 45; Laws of Oleron, 
arts. 1, 6, 7; Valin, Com. torn. 1, p. 721. 

3 7 "Treated" and "cured" are varied transla- 
tions of the word "panse" in the original, and 
should in both places be "cured," which is the 
true meaning of "panse." 

38 Laws of Wisbuy, art. 18; Laws of the 
Hanse Towns, art. 39. 

39 Laws of- Oleron, art. 7; Laws of Wisbuy, 
art. 19; Laws of the Hanse Towns, art. 45. 

' 40 Oleirac, p. 34. 
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masters, owners, or merchants for their 
ransom. 

XVII. But if any of them, being sent out 
for the service "of the ship, be taken ashore, 
or at sea, his ransom shall be paid at the 
expenses of the ship; and if he was sent 
out for the service of ship and cargo, his 
ransom shall be paid by both, if they- ar- 
rive happily at a good port: however the 
whole shall not exceed three hundred livres 
besides his wages." 

XVIII. The master, immediately after the 
arrival of the ship, shall take care to regu- 
late the sums appointed for the ransom of 
captives, and the money shall be deposited 
in the hands of the principal owner, who 
shall be obliged forthwith to apply it to 
that use, under pain of four times the value 
to be paid by him, for the benefit of the 
seamen that are in servitude. 

XIX. The ship and freight shall be spe- 
cially liable for the seamen's wages. 

XX. The seamen's wages shall not con- 
tribute towards any average, except it be 
for the ransom of the ship. 

XXI. What is ordained in this title for 
the wages and ransom of the seamen, and 
dressing and treating of the sick, shall take 
place for the officers and all others belong- 
ing to the ship. 

TITLE FIFTH. 

Of Contracts of Bottomry, etc 42 

I. All contracts of bottomry may be made 
either by a public notary* or under a private 
signature. 

II. Money may be given upon the body 
and keel of the ship, and upon her rigging 
and tackle, munitions and provisions, joint- 
ly or separately, and upon all, or any part 
of her loading, for one whole voyage, or a 
time limited. 

III. We forbid all persons to take up, up- 
on their ships or goods on board thereof, 
more than their real value, under pain of 
being obliged in ease of fraud, to pay the 
whole sums, notwithstanding the vessel 
should be lost or taken. 

IV. We also forbid, under the like penalty, 
to take up any money upon the freight for 
the voyage to be made, or upon the profit 
expected on the lading, or even upon the 
seamen's wages; except it be in the presence 
and with the consent of the master, and 
under one half of the aforesaid wages. 

V. We moreover forbid all persons to ad- 
vance any money to seamen upon their 
wages and voyages in that manner, except 
it be in the presence and with the consent 
of the master, under pain of confiscations 
of the sums lent, and a fine of fifty livres. 

VI. The masters shall be answerable in 
their names, for the total of the sums taken 
up by the seamen with their consent, except 

41 Valin, Com. torn. 1, p. 749. 

42 Valin, Com. torn. 2, p. 1. • 



they exceed one half of their wages, and 
that notwithstanding the loss or taking of" 
the ship. 

VII. The ship, her rigging and tackle,, 
munitions and provisions, and even the- 
freight, shall be by privilege affected for 
the payment of the principal and interest 
of money given upon the body and keel of 
the ship, for the necessities of the voyage, and 
the lading.43 

VIII. Such as give money upon bottomry 
to a master without the consent of the own- 
ers, if they live in the place,' shall have no- 
security nor privilege upon the ship, any 
further than the part that the master may 
have in the ship and freight, though the- 
money was borrowed for rigging the ship, 
or for buying provisions.-** 

IX. However, the parts of such of the- 
owners as refuse to furnish their propor- 
tions for fitting out the vessel, shall be af- 
fected for the money lent to the master for 
the equipment and provisions of the ship.* 5 

X. Creditors for money formerly due for 
such things, shall not come in competition 
with those that have actually lent for the- 
last voyage. 40 

XI. AH contracts of bottomry shall be- 
come void by the entire loss of _ the effects- 
upon which the money was lent, if that hap- 
pens by casualty, and within the times and 
places therein expressed. 

XII. Nothing shall be reputed a casualty 
that is occasioned by the defects of the things- 
themselves, or by the fault of the owners, 
master or merchants, except it be otherwise- 
provided by the contract. 

XIII. If the time of the risk be not regu- 
lated by the contract, it shall last as to the- 
ship, her rigging, tackle and provisions, from 
the day she sets sail till she arrives at her 
intended port, and is moored at the quay; 
and as to the goods, it shall last from the 
moment they are laded on board the ship or 
lighter to be carried thither, till they be- 
unladed and ashore.*'' 

XIV. A person loading goods and taking 
up money upon them on bottomry, shall not 
be acquitted by the loss of the ship and lad- 
ing, unless he makes it appear that he had 
there, upon his own account, effects to the- 
value of the sum so borrowed. 

XV. However, if the person that has 
taken money upon bottomry, makes it ap- 
pear that he could not load goods to the- 
value of the sum so borrowed, the contract; 
in ease of loss, shall be diminished in pro- 
portion to the value of the effects loaded, 
and shall only subsist for the overplus; of" 
which the borrower shall pay the interest, 
according to the current price of the place 
where the contract is made, till the actual 

43 Laws of Wisbuy, art. 45. 

44 Laws of the Hanse Towns, art. 58. 

45 Laws of the Hanse Towns, arts. 11, 59- 

46 La Guidon de la Mer, c. 19, arts. 2, 3. 

47 Cleirac, p. 381. 



[30 Fed. Cas. page 1211] 



MARINE ORD. LOUIS XIV. 



payment of the principal: and if the ship 
arrives in safety, there shall be due only the 
interest, and not the maritime profit of the 
overplus of the effects put aboard. 

XVI. Lenders of money on bottomry, shall 
contribute towards gross averages, such as 
redemptions, compositions, ejections, masts 
and ropes, cut for the common safety of ship 
and goods; but not for the simple averages, 
or particular damages that may happen, ex- 
cept there intervene some agreement to the 
contrary. 

XVII. However, in case of shipwreck, the 
contracts of bottomry shall be reduced to the 
value of the effects that are saved. 

XVIII. If there be a contract of bottomry, 
and insurance upon the same loading, the 
lender shall be preferred to the insurers up- 
on the effects preserved from shipwreck, for 
his capital, and no further. *s 

TITLE SIXTH. 

Of Insurances. 

I. We allow all our subjects, as well as stran- 
gers, to insure, and cause to be insured, within 
the extent of our dominions, the ships, goods 
and effects, which shall be transported by sea 
or by navigable rivers; and we allow the in- 
surers to stipulate a price, for which they will 
take the peril upon them. 

n. The contract called "Policy of Insur- 
ance," shall be reduced into writing, and may 
be done under private signature. 

HI. The policy shall contain the name and 
dwelling place of the insured, his quality, 
whether of owner or factor, the effects upon 
which insurance is made, the name of the 
ship and master, that of the place where the 
goods are loaded, and from whence the ship 
departs, and that whitlifer the ship is bound, 
and where the goods are to be unloaded; and 
also the names of all the places where the ship 
is to touch, the time that the risk is to begin 
and end, the sums insured, the premium or 
cost of the insurance, the submission of the 
parties to arbitrators in case of contestation: 
and generally all other conditions which thej 
shall stipulate between them. 

TV. Goods loaded in Europe for the ports of 
the Levant, the coasts of Africa, and other 
parts of the world, may be insured upon any 
ship whatsoever, without naming either the 
master or the ship, provided the name of the 
person to whom they are consigned be ex- 
pressed in the policy. 

V. If the policy does not regulate the time 
of the risk, they shall be regulated as are the 
contracts of bottomry, by the thirteenth arti- 
cle of title fifths 

VI. The premium, or cost of the insurance, 
shall be entirely paid at the signing of the 
policy; but if the insurance be made upon 
goods both out and home, and the vessel hav- 
ing arrived at the intended port do not return, 

48 See Valin, Com. torn. 2, p. 20. 
40 See ante, p. 1210. 



the insurers shall restore one third of the pre- 
mium, except there be a stipulation to the con- 
trary. 

VII. Insurances may be made upon the body 
and keel of the ship, empty or laded, before or 
during the voyage; upon the provisions and 
upon the goods, jointly or separately laded on 
board of any ship, armed or unarmed, alone or 
in company, for the going out or coming home, 
for a whole voyage, or a time limited. 

VIII. "If the insurance be made upon the- 
body and keel of the ship, her rigging, tackle, 
munitions and provisions, or upon any portion 
thereof, the estimation shall be made in the 
policy; allowing the insurer, in case of fraud, 
to oblige the concerned to proceed to a new 
estimation. 

IX. All navigators, passengers, and others, 
may insure the liberty of their persons; and 
in that case the policies shall contain the 
name, country, residence, age and quality of 
the person that insures himself; the name of 
the ship, of the port from whence she sails, 
and that of her last departure; the sum to be 
paid in case of being taken, as well for the 
ransom as the charges of returning; to whom 
the money shall be paid, and under what pen- 
alty. 

X. "We forbid all insurances upon the lives; 
of any person. 

XI. However, such as redeem captives may 
insure the lives of those they redeem, and the 
price of the redemption; which the insurers 
shall be obliged to pay, if the person redeemed 
is taken again, or killed, or drowned in his re- 
turn, or if he perish by any other means but 
by a natural death. 

XII. Women, may lawfully engage them- 
selves, and alienate their patrimonal estates, 
for the redemption of their husbands. 

XIII. Any person, who, upon the wife's 
refusal, and by the authority of justice, lends 
money for the ransom of the husband shall 
be preferred to the wife upon the husband's 
estate, except for the restitution of her pat- 
rimony. 

XIV. Minors may, likewise, with the ad- 
vice of their relations, contract such obliga- 
tions for ransoming their fathers from cap- 
tivity, without any possibility of revocation. 

XV. The owners nor masters of ships shall 
not insure beforehand the freight of their 
ships; the merchants, the profit they expect 
by their goods; nor the seamen, their wages. 

XVI. We forbid all persons borrowing 
money upon bottomry to insure it, under 
pain of the insurance being void, and cor- 
poral punishment. 

XVII. We likewise forbid, under the same 
penalty, the lenders upon bottomry to insure 
the profit of the sums lent. 

XVIII. The insured shall still run the haz- 
ard of the tenth part of the effects they lade, 
except there be a positive clause in the poli- 
cy, declaring that they mean to insure the 
whole. 

XIX. And if the insured be in the ship, or 
if they be the owners, they shall neverthe- 
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less run the risk of one tenth, though they 
declare that they mean to insure the -whole. 

XX. The insurers may re-insure with oth- 
ers the effects they may have insured, and the 
insured may likewise cause to be insured 
the premium of the insurance, and the sol- 
vency of the insurers. 

XXI. The premiums of the re-insurance 
may be smaller or greater than those of the 
insurance. 

XXII. We forbid to cause to be insured, 
or re-insured, any effects beyond their value, 
by one or several policies, under pain of 
nullity of the insurance and confiscation of 
the goods. 

XXIII. However, if there happens to be 
made without fraud, a policy exceeding the 
value of the effects laded, it shall subsist for 
the value of the goods: and in case of loss, 
the insurers shall be bound, every one for 
the sum by him insured, and likewise to re- 
store the overplus of the premium, retaining 
only a half per cent. 

XXIV. And if there happen to be several 
policies likewise made without fraud, and 
the first contains the value of the goods 
laded, it shall subsist alone, and the other in- 
surers shall not be bound in the insurance, 
but shall render the premium, retaining only 
a half per cent. 

XXV. In case the first policy does not 
amount to the value of the effects laded, the 
insurers of the second shall be answerable 
for the overplus; and if there be effects 
laded to the value of the insurance, in case 
of the loss of some part of them, it shall be 
paid by the insurers there mentioned at so 
much per co livre of the sums they are con- 
cerned in. 

XXVI. All losses and damages happening 
at sea by tempest, shipwreck, running 
aground or aboard of other ships, changing 
of course of the voyage or course of the ship, 
ejection, fire, taking, rifling, detention by 
princes' declarations of war, reprisals, and 
generally by all other maritime accidents, 
shall be at the risk of the insurers. 

XXVII. However, if the changing of the 
course, voyage or ship, happens by the or- 
der of the insured, without the consent of 
the insurers, they shall be discharged from 
the risk; which shall likewise take place in 
.all other losses and damages happening by 
the fault of the insured; nor shall the in- 
surers be obliged to restore the premium, if 
the time of their bearing the risk be begun. 

XXVIII. Nor shall the insurers be obliged 
to bear the losses and damages happening to 
ships and goods by the fault of the master 
and mariners, except that by the policy they 
be engaged for the barratry of the master. 

XXIX. The wastes, diminutions, and 
losses, happening by the proper defects of 
the goods, shall not fall upon the 'insurers. 

XXX. Nor shall they be concerned in the 



oo The French, in making computations, 
leckon so much per livre, as we do per cent. 



pilotage, lodemanage, duties of passports, 
searchings, declarations, anchorage, or in any 
others imposed upon ships or goods. 

XXXI. The goods subject to leakage shall 
be expressed in the policy; if not, the insur- 
ers shall not be answerable for damages be- 
falling them by tempest, except the insur- 
ance be made upon returns from foreign 
countries. 

XXXII. If the insurance on goods be made 
separately by several ships mentioned, and 
the whole loading be put in one, the insurer 
shall only run the risk of the sum insured 
upon the ship in which the goods are loaded, 
even though all the ships together should 
perish; and he shall restore the premium of 
the overplus, retaining only a half per cent. 

XXXIII. When the masters and patrons 
have liberty to touch at several ports, the in- 
surers shall not run the hazard of the effects 
which shall be ashore, though they be in- 
tended for the loading they have insured, and 
the ship be in the port to take them aboard; 
except there be an express clause for it in 
the policy. 

XXXIV. If the insurance be made for a 
limited time, without expressing the voyage, 
the insurer shall be discharged after the ex- 
piration of the time, and the insured may 
cause the goods to be insured again. 

XXXV. But if the voyage be expressed in 
the policy, the insurer shall run the hazard 
of the whole voyage; upon condition how- 
ever, that if it exceeds the limited time, the 
premium shall be augmented in proportion: 
nor shall the insurer be obliged to restore 
any thing, if the voyage be sooner ended. 

XXXVI. The insurers shall be discharged 
from the risk, without losing the premium, 
if the insured, without their consent, send 
the ship to a place farther distant than that 
mentioned in the policy, though in the same 
course: but the insurance shall have its full 
effect, if the voyage be only shortened. 

XXXVII. If the voyage be entirely broke 
before the departure of the ship, though by 
the fault of the insured, the insurance shall 
remain null; and the insurers shall restore 
the premium, all but a half per cent. 

XXXVIH. We declare void all insurances 
made after the loss or arrival of the effects 
insured, if the insured knew, or could know 
of the loss, or the insurer of the arrival, be- 
fore the signing of the policy. 

XXXIX. The insured shall be presumed to 
have known of the loss, and the insurer of 
the arrival of the effects insured, if it be 
found that the news might have been 
brought from the place of the loss or arrival 
of the ship, to that of the signing of the pol- 
icy, after either of these happened, and be- 
fore the signing; allowing a league and a 
half per hour, without the prejudice of such 
other proofs as may be brought. 

XL. However, if the insurance be made 
upon good or bad news, it shall subsist; ex- 
cept it be made appear, by other proofs than 
that of the league and half per hour, that the 
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insured knew of the loss, or the insurer of 
the arrival of the ship, before the signing of 
the insurance. 

XLI. In case of proof against the insured, 
he shall be obliged to restore to the insurer 
what he has received, and pay him double 
the premium; and if there be proof against 
.the insurer, he shall he likewise condemned 
to the restitution of the premium, and to 
pay the double to the insured. 

XLII. "When the insured receives advice 
of the loss of the ships or goods insured, of 
the detention thereof by any prince, and 
other accidents in which the insurers are 
concerned; he shall be obliged to cause it 
forthwith to be signified unto them, or to the 
person that has signed the policy for them, 
with protestation to make his abandonment 
in time of place. 

XLIII. However, the insured, instead of 
protestation, may at the same time make 
his abandonment, and summons the insur- 
ers to pay the sums insured, within the 
time specified in the policy. 

XHV. If the time of payment be not spec- 
ified in the policy, the insurers shall be 
obliged to pay the insurance within three 
months after the signification. 

XLV. In case of shipwreck, or running 
aground, the insured may endeavour to re- 
cover the shipwrecked effects, without prej- 
udice of the abandonment, which he may 
make in time and place; and of the reim- 
bursement of his charges, as to which his 
affirmation shall be believed, to the value 
of the effects preserved. 

XLVI. An abandonment shall not be made 
but in case of being taken, wrecked, run 
aground, stopped by a prince, or the entire 
loss of the goods insured; and all other 
damages shall only be reputed average, and 
shall be regulated between the insurers and 
insured, in proportion to their concerns. 

XLVIL No person can make an abandon- 
ment of one part, retaining the other; nor 
any demand for average, except it exceed 
one per cent. 

XLVIH. Abandonments, and all demands for 
the execution of a policy, shall be made to the 
insurers within six weeks after the news of 
losses happened upon the coasts of the same 
province where the insurance is made; and 
for- those that happen in another province of 
our kingdom, within three months; upon the 
coasts of England, Flanders and Holland, four 
months; upon those of Spain, Italy, Portugal, 
Barbary, Muscovy and Norway, one year; and 
upon the coasts of America, Brazil, Guinea, 
and other remote countries, two years; and 
that time being expired, the insurers shall not 
be heard in their demands. 

XLIX. In ease of a ship's being detained 
by any prince, the abandonment shall not be 
made until six months afterwards, if the ship 
be stopped in Europe or Barbary; and a year 
in remoter countries; reckoning from the day 
that that was signified to the insurers: and in 
that case, the exception against the insurers 



mentioned in the precedent article, shall only 
commence from the day that they may have- 
begun to act therein. 

L. However, if the goods so stopped be per- 
ishable, the abandonment may be made after 
six weeks, if they be stopped in Europe or 
Barbary; and after three months, if in a re- 
moter country; counting from the day that 
the stoppage was signified to the insurers. 

LI. The insured shall be obliged during 
these delays to use their utmost endeavours to- 
get the arrest taken off the effects that are 
detained; and the insurers may do it them- 
selves, if they please. 

HI. If a vessel be detained by our order, in. 
any port of our kingdom, before the voyage 
be begun; the insured may not, because of 
that arrest, abandon his effects- to the insurer. 

LIII. The insured shall be obliged, in mak- 
ing his abandonment, to declare all the insur- 
ances that he has caused to be made, and the- 
money taken on bottomry upon the effects in- 
sured; under pain of being deprived of the- 
benefit of the insurances. 

LIV. If the insured conceals any insurances- 
or contracts of bottomry, which, with these he- 
declares, exceed the value of the effects in- 
sured, he shall be deprived of the benefit of 
the insurances, and obliged to pay the sums 
borrowed, notwithstanding the loss or taking- 
of the vessel. 

LV: And if he sues for payment of the sums- 
insured beyond the value of his effects, he 
shall further be punished exemplarily. 

LVI. The insurers of the loading shall not 
be obliged to pay the sums by them insured, 
beyond the value of the effects of which the- 
insured proves the loading and the loss. 

LVII. The evidences si of the loading, and 
loss of the effects insured, shall be signified 
to the insurers immediately after the aban- 
donment, and before they be sued for pay- 
ment of the sums insured. 

LVIII. However if the insured receives no 
news of his ship, he may, after the expiration 
of one year (reckoning from the day of de- 
parture) for the ordinary voyages, and after 
two years for long voyages, make his aban- 
donment to the insurers, and demand pay- 
ment, without any necessity of an attesta- 
tion for certifying the loss. 

LIX. Voyages from France into Muscovy,. 
Greenland, Canada, Newfoundland, and oth- 
er coasts and islands of America, to the- 
Green Cape and coasts of Guinea, and all 
other places beyond the tropic, shall be re- 
puted long voyages. 

LX. After the abandonment is declared, 
the effects insured shall belong to the in- 
surer; who must not, undei\pretence of the 
returning of the vessel, delay to pay the sums- 
insured. 

LXI. The insurer may bring what proofs, 
he can against the validity of the attesta- 

8i By those are meant bills of loading, and' 
other necessary certificates, papers and writ- 
ings. 
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tions; but shall nevertheless be condemned 
by provisions to pay the sums insured; se- 
curity being given him by those to whom he 
pays them. 

LiXII. A master causing goods loaded on 
board his own ship for his own account to 
be insured, shall be obliged, in case of the 
loss thereof, to prove the buying of them, 
and to produce a bill of loading signed by 
the clerk and the pilot. 

LXIII. All mariners and others, who shall 
bring goods from foreign countries upon 
which they have caused insurance to be 
made in France, shall be obliged to leave a 
bill of lading in the hands of the French 
consul or his chancellor, if there be any in 
the place where the goods are loaded; and if 
otherwise, in . the hands of some eminent 
merchant of the French nation. 

LXIV. The value of the goods shall be 
proved by books or invoices; if otherwise, 
the estimation thereof shall be made accord- 
ing to the current price at the place and time 
that they were loaded: included all duties 
and charges in getting them abroad; except 
the value be expressed in the policy. 

LiXY. If insurance be made upon returns 
from a country where traders only carry on 
by barter, the returns shall be made accord- 
ing to the value of the goods given in ex- 
change for them, including the charges of 
their transportation. 

LXVI. In case of capture the insured may 
redeem their effects without the order of the 
insurers, if they cannot give them advice 
thereof; but they must afterwards inform 
them by writing of the composition they 
have made. 

LXVII. The insurers may take the com- 
position for their benefit, in proportion to 
their concerns; and in that case they shall 
be obliged forthwith to make their declara- 
tion, to contribute actually towards the pay- 
ment of the ransom, and to run the hazard 
of the return; or otherwise to pay the sums 
by them insured, without having any pre- 
tensions upon the ransomed effects. 

LXVI1I. We forbid all makers of policies, 
clerks of the chambers of insurance, nota- 
ries, brokers and others, to cause to be sign- 
ed any policies where any blank is left, un- 
der pain of all damages and charges; and 
likewise to draw up any in which they them- 
selves are concerned directly or indirectly 
by themselves, or by persons interposed; or 
to take any cession of right from the in- 
sured, under pain of five hundred livres for 
the first time, and deprivation of their em- 
ployments in case of a relapse; which penal- 
ties shall not be in any manner moderated. 

LXIX. We likewise enjoin them under the 
like penalties, to have a register quoted and 
flourished on every leaf by the lieutenant of 
the admiralty, and therein to record the poli- 
cies they draw up. 

LXX. When the policy contains a submis- 
sion to arbitration, and one of the parties 
desire to go before the arbitrators before 



any contest happens, the other parly shall 
be obliged to consent; or if otherwise, the 
judge shall name for the refuser. 

LXXI. Within eight days after the nomi- 
nation of the arbitrators, the parties shall 
deliver the deeds and writing into their 
hands; and within the eight days following, 
they shall pronounce sentence thereupon. 

LXXII. The decisions of arbitrators shall 
be confirmed in the court of admiralty, with- 
in the jurisdiction of which they are pro- 
nounced: and we forbid the judge, under 
that pretence, to take any knowledge of the 
cause, under pain of nullity, and all the 
charges, costs and damages of the parties. 

LXXIII. Appeals from decisions by arbi- 
trators' sentences and confirmations, shall be 
carried before our courts of parliament, and 
shall not be received until the penalty ex- 
pressed in the clause of submission be paid. 

LXXIV. The sentences of arbitrators may 
be executed, notwithstanding the appeals; 
security being given before the judges who 
confirm them. 

TITLE SEVENTH. 
Of Averages. G2 
I. All extraordinary charges for the ships 
and their lading jointly or separately, and all 
damages which shall befal them from the 
time of their loading and departure, till their 
arrival and unloading, shall be reputed aver- 
age. 

, II. The extraordinary charges for the ship 
alone, or for the goods alone, and the damage 
befalling either in particular, shall be simple 
and particular averages, and the extraordinary 
charges paid, and damages suffered for the 
common good and safety of ship and goods, 
shall be gross and common averages. 

III. The simple averages shall be borne and 
paid by the owner of the thing that suffers 
the damages, or occasions the charge; but the 
gross or common averages shall fall upon the 
ship and goods at so much per livre, in pro- 
portion to their value. 

IV. The loss of cables, anchors, sails, masts, 
and ropes, occasioned by tempest or any mari- 
time accident, and damage, happening to the 
ship by the fault of the master or company, by 
neglecting to shut close the hatches, moor the 
ship, providing good tackle and ropes, or other- 
wise are simple averages, and shall be borne 
by the master, ship and freight. 03 

V. Damages happening to goods by their 
own defects, tempest, being taken, shipwreck- 
ed, or run aground; the charges paid for pre- 
serving them, and the duties, impositions, and 
customs, are likewise simple averages, at the 
costof their owners. 

VI. Things given by composition to pirates, 
for ransom of the ship and loading; those 
that are cast into . the sea, masts or cables 
broke or cut, anchors and other effects aban- 

C2 Valin, Com. torn. 2, p. 158. 
03 Laws of Wislmy, art. 12. 
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•doned for the common safety, damage done to 
.goods remaining in tlie ship by throwing over 
others; the dressing and treating seamen 
■wounded in the defence of the ship, and the 
■charges of lightening to enter into a port or 
river, or to get a ship afloat, shall he gross or 
■common averages. 

VII. The maintenance and hire of the sea- 
men of a ship detained by a sovereign prince's 
•order, shall likewise be reputed gross ave- 
rages, if the ship be hired by the month; but 
if by the voyage, they shall be borne by the 
ship only, as simple averages. 

VIII. The lodemanage, towage, and pilotage 
for entering into, or going out of a river are 
petty averages, one third to be paid by the 
:ship, and the other two by the goods." 

IX. The dues for the passport, search, dec- 
laration, anchorage, buoys, and sea marks, 
.shall not be reputed averages, but shall be 
paid by the master. 

X. In case of ships running aboard each 
other, the damage shall be equally sustained 
by those that have suffered and done it, wheth- 
er during the course, in a road, or in a har- 
"bour.cs f 
" XI. But if the damage be occasioned by ei- ! 
ther of the masters, it shall be repaired by 
3iim.Gfl 

TITLE EIGHTH. 

Of Ejections and Contributions. 

I. If by tempest, or being chased by enemies 
•or pirates, the master believes himself obliged 
to throw overboard part of his lading, to cut 
■or force his masts, or leave his anchors; he 
must take the advice of the merchants, and 
principal men of the ship's company." 

II. If they differ in their opinions, that of 
the master and ship's company shall prevail. 

III. The utensils of the ship, and other 
things that are least necessary, heaviest, and 
•of least value, shall be thrown overboard first, 
.and afterwards the goods between decks: how- 
ever, all must be done by the order of the cap- 
tain, with the advice of the ship's company. 

IV. The elerk, or such other person as per- 
forms his function, shall insert the delibera- 
tion in his book, as soon as possible; and shall 
•cause it to be signed by those that voted, or 
■otherwise shall mention the reason why they 
did not sign; and shall take as exact an ac- 
count as he can of the goods thrown overboard 
■or damnified. 

V. At the first port where the ship touches, 
the master shall declare before the judge of 
the admiralty, if any be; and if none, before 
the ordinary judge, the reason of the ejec- 
tion, or the cutting or forcing of his masts, 
■or leaving of his anchors, and if it is in a 

=4 Laws of Wisbuy, arts. 44, 56, 59, 60. 

bo Laws of Oleron, arc. 14; Laws of Wis- 
buy, arts. 26, 50, 67, 70. 

50 Laws of "Wisbuy, arts. 2S, 51; Laws of 
■Oleron, art. 15; Valin, Com. torn. 1, p. 188. 

57 Laws of Oleron, arts. 8, 9; Laws of Wis- 
buy, arts. 20, 21, 3S. 



foreign country he arrives, he shall make 
that declaration before the French consul. 

VI. The master shall take care to make 
the account of the losses and damages, at 
the place where the ship is unloaded; and 
the goods cast away, and those that are pre- 
served, shall be esteemed according to the 
current price thereof, at the said placets 

VII. The reparation for the payment of 
losses and damages, shall be made upon the 
goods lost and preserved, and upon the half 
of the ship and freight, at so much perlivre, 
according to their value. "» 

VIII. The better to judge of the quality of 
effects thrown overboard, the bills of loading 
and invoices, if there be any, shall be pro- 
duced. 

IX. If the quality of goods be misrepre- 
sented by bills of loading, and they be found 
to be of greater value than they were said 
to be by the merchant that laded them, they 
shall contribute, if saved, in proportion to 
their real value; but if lost, shall only be 
paid according to the bills of loading. 

X. And if on the other hand, the goods 
are found to be of a meaner quality, and be 
preserved, they shall notwithstanding con- 
tribute according to the declaration: and if 
they be cast away or damnified, they shall 
only be paid according to their value. 

XL The munitions and provisions, and 
seamen's clothes and wages, shall not con- 
tribute towards the ejection; but such things 
as are cast away shall be paid by contribu- 
tion, out of the other effects. 

XH. Effects for which there is no bill of 
loading, shall not be paid, though thrown 
overboard; but if they are saved, they shall 
nevertheless contribute. <so 

XIII. There shall no contribution be de- 
manded for payments of such effects as 
were upon the deck, if they be thrown over- 
board, or damnified by the ejection; allow- 
ing the owner his recourse against the mas- 
ter: however, if they are preserved they 
shall contribute. 

XIV. Nor shall any contribution be made, 
for damage befallen the ship, except it be 
done of purpose to facilitate the ejection. 

XV. If the ejection does not save the ship, 
there shall be no contribution; and the goods 
that are saved from shipwreck, shall not be 
in any measure liable to pay the loss or dam- 
age of those that have been thrown away 
or spoiled. 

XVI. But if the ship being once preserved 
by the ejection, continuing her course, comes 
afterwards to be lost, the e"ffeets that are 
preserved, shall contribute towards the ejec- 
tion, according to their value, in the condi- 

ss Laws of Oleron, art. 8; Laws of "Wisbuy, 
art. 39. 

so By the eighth article of the Laws of 
Oleron. the master may contribute for his ship 
or for his freight, as he pleases. 

oo Laws of Oleron, art. 8; Laws of Wis- 
buy, art. 43. 
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tion they shall be in, charges being first de- 
duced. 

XVII. The effects cast away shall not con- 
tribute in any case, towards the payment of 
damages, happening after the ejection, to 
the goods that are preserved; nor the goods 
to the payment of the ship, if lost or broken. 

XVIII. However, if the ship be opened by 
the determination of the chief men of the 
company, and of the merchant, if any be, to 
take out the goods; they shall in that case 
contribute for the reparation of the damage 
done to the ship, to take them out. 

XIX. In case of the loss of goods put 
aboard of any bark for lightening of a ship 
entering into any river, reparation shall be 
made by the whole ship and loading. 

XX. But if the vessel perish, with the rest 



of its loading, no reparation shall be made- 
by goods put out into barges, though they 
arrive safe at their port. 

XXI.' If the owners of any goods that 
ought to contribute, refuse to pay their pro- 
portion, the master may, for the security of 
the contribution, retain, or by the authority 
of justice, may sell goods, to the value of 
their said proportions, ei 

XXII. If after the reparation, the effects 
thrown overboard be recovered by the own- 
ers, they shall be obliged to restore to the 
master, and the others concerned, what they 
have received of the contribution, deducting 
for the damage caused to their goods by the- 
ejection, and for the charges of recovering 
them. 

ai Laws of Oleron, art. 9. 
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1, 1, N. D., 352. John G. Fremont, claimant 
for Las Mariposas, 10 square leagues, in Mari- 
posa countv, granted February 29th, 1844, by 
Manuel Micheltorena to Juan Bautista Alva- 
rado; claim filed January 21st, 1852, confirmed 
by the commission December 27th, 1852, by 
the district court June 27th, 1854, and by the 
U. S. supreme court in 17 Howard [58 U. S.] 
542: containing 44,386.83 acres. Patented. 

2, 54, N. D. Maria de la Soledad, Ortega de 
Arguello et als., claimants for Las Pulgas, 4 
square leagues, in San Mateo county, granted 
December 10th, 1835, to Luis Arguello; claim 
filed January 21st, 1852, confirmed by the 
commission October 2d, 1853, by the district 
court January 26th, 1855, and by the TJ. S. su- 
preme court in 18 Howard [59 U. S.] 539; con- 
taining 35,240.47 acres. Patented. 

3, 2, N. D., 266. Archibald Ritchie, claimant 
for Suisun, 4 square leagues, in Sonoma county, 
granted January 28th, 1842, by Juan B. Alva- 
rado to Francisco Solano; claim filed January 
21st, 1852} confirmed by the commission Jan- 
uary 3d, 1852, by the district court November 
Sth, 1853, and by the TJ. S. supreme court in 
17 Howard [58 U. S.] 525; containing 17,754.73 
acres. 

4, 100, N. D. Domingo and Vicente Peralta, 
claimants for San Antonio, in Alameda coun- 
ty, granted August 16th, 1820, by Don Pablo 
Vicente de Sola to Luis Peralta; claim filed 
January 21st, 1852, confirmed by the commis- 
sion February 7th, 1854, by the district court 
January 26th, 1855, and by the U. S. supreme 
court in 19 Howard [60 TJ. S.] 343; containing 
19,143.86 acres. 

5, 297, N. D. Thomas Jefferson Smith, claim- 
ant for 200 varas, Mission Dolores, in San 
Francisco county, granted July 26th, 1843, by 
Juan B. Alvarado to Domingo Feliz; claim filed 
January 21st, 1852, rejected by the commission 
March 20th, 1855, and for failure of prosecu- 
tion appeal dismissed April 21st, 1856. 

6, 416, N. D., 250. Roland Gelston, claimant 
for New Helvetia, 11 square leagues, in Yuba 
and Sutter counties, granted June 18th, 1841, 
by Juan B. Alvarado to John A. Sutter; claim 
filed January 21st, 1852, confirmed by the com- 
mission January 26th, 1S50, and by the dis- 
trict court November 25th, 1859. See No. 92. 



7, 174, N. D., 286. Bernard Murphy, claim- 
ant for Las TJvas, 3 square leagues, in Santa 
Clara county, granted, June 14th, 1842, by Juan 
B. Alvarado to Lorenzo, Pineda; claim filed 
January 22d, 1852, confirmed by the commis- 
sion September 19th, 1854, and by the district 
court January 14th, 1856; containing 11,079.93 
acres. 

8, 77, N. D., 353. Robert F. Stockton, claim- 
ant for Potrero de Santa Clara, 1 square 
league, in Santa Clara county, granted Febru- 
ary 29th, 1844, by Manuel Micheltorena to 
James Alexander Forbes; claim filed January 
24th, 1852, confirmed by the commission No- 
vember 15th, 1853, and by the district court 
October 29th, 1855; containing 1,939.03 acres. 

9, 13, S. D., 25. William G. Dana, claimant 
for Nipoma, 15 square leagues, in Santa Bar- 
bara county, granted April 6th, 1837, by Juan 
B. Alvarado to Guillermo Dana; claim filed 
January 26th, 1852, confirmed by the commis- 
sion March 1st, 1853, and dismissed December 
20th, 1856; containing 32,728.62 acres. 

10, 214, N. D. Emilius Voss, claimant for 
Las Mariposas, 11 square leagues in Mariposa 
county, granted September 19th, 1843, by Man- 
uel Micheltorena to Manuel Castanares; claim 
filed January 26th, 1852, rejected by the com- 
mission November 21st, 1854, "and for failure 
of prosecution appeal dismissed April 21st, 1856. 

11, 299, N. D. Joel S. Polack, claimant for 
Island of Yerba Buena, in Bay of San Francis- 
co, granted November 8th, 1838, by Juan B. 
Alvarado to Juan JosS Castro; claim filed Jan* 
uary 27th, 1852, confirmed by the commission 
May 22d, 1855, and rejected by the district 
court March 17th, 1858. 

12, 13, N. D., 462. Archibald A. Ritchie, 
claimant for Guenoc, 6 square leagues, in Sono- 
ma county, granted May Sth, 1845, by Pio 
Pico to George Rock; claim filed January 27th, 
1852, confirmed by the commission December 
18th, 1852, and appeal dismissed December 
15th, 1856; containing 21,220.03 acres. 

13, 10, S. D., 147. Jose" de la Guerra y Nor- 
iega, claimant for San Julian, 6 square leagues, 
in Santa Bax*bara county, granted April 7th, 
1837, by Juan B. Alvarado to George Rock; 
claim filed January 28th, 1S52, confirmed by 
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the commission February 21st, 1853, by the dis- 
trict court December 17th, 1856, and appeal 
dismissed February 24th, 1859; containing 48,- 
221.68 acres. 

14, 31, N. D., 35. .Elam Brown, claimant 
for Acalanes, 1 square league, in Contra Costa 
county, granted August 1st, 1834, by Jose 
Figueroa to Candelario Valencia; claim filed 
February 2d, 1852, confirmed by the. commis- 
sion February 14th, 1853, and appeal dismiss- 
ed November 26th, 1856; containing 3,328.95 
acres. Patented. 

15, 15, S. D., 171. Joaquin and Jose A. 
Carrillo, claimants for Lompoc, in Santa Bar- 
bara county, granted April 15th, 1837, by Juan 
B. Alvarado to Joaquin and Jos§ A. Carrillo; 
claim filed February 2d, 1852, confirmed by 
the commission April 11th, 1853, and appeal 
dismissed February 24th, 1857; containing 38,- 
335.78 acres. 

16, 52, N. D., 254, 411. Josef a Carrillo Fitch 
et al., claimants for Sotoyome, 8 square leagues, 
in Sonoma and Mendocino counties, granted 
September 28th, 1841, by Manuel Micheltorena 
to Henry D. Fitch; claim filed February 2d, 

1852, confirmed by the commission April 18th, 
1S53. and appeal dismissed November 17th, 
1857; containing 48,836.51 acres. 

17, 6, N. D., 494. Jose de Jesus Noe, claim- 
ant for San Miguel, 1 square league, in San 
Francisco county, granted December 23d, 1845. 
by Pio Pico to Josg de Jesus Noe; claim filed 
February 2d, 1852, confirmed by the commis- 
sion December 18th, 1852, and appeal dismissed 
October 23d, 1856; containing 4,443.38 acres. 

18, 208, N. D. Antonio Maria Osio, claim- 
ant for Island of Los Angeles, in San Francisco 
county, granted June 11th, 1839, by Juan B. 
Alvarado to Antonio Maria Osio; claim filed 
February 2d, 1852, confirmed by the commis- 
sion October 24th, 1854, by the district court J 
September 10th. 1855, and decree reversed by 
the TJ. S. supreme court and cause remanded, 
with directions to dismiss the petition, 23 How- 
ard [64 U. S.] 273. 

19, 44, N. D. Antonio Cazares, claimant for 
Canada de Pogolome, 2 square leagues, in 
Marin county, granted February 12th, 1S44, by 
Manuel Micheltorena to Antonio Cazares; ; 
claim filed February 3d, 1852. confirmed by 
the commission April 11th. 1853, by the dis- 
trict court March 24th. 1856, and appeal dis- 
missed December 8th, 1856; containing 8,780.81 
acres. Patented. 

20, 102, S. D., 82. Juan Miguel Anzar, 
claimant for Los Aromitas y Agua Caliente, 3 
square leagues, in Monterey county, granted 
October 12th, 1835, by Jose" Castro to Juan 
Miguel Anzar; claim filed February 3d, 1852, 
confirmed by the commission January 10th, 

1853, by the district court December 10th, 1856, 
and appeal dismissed February 21st, 1857; con- 
taining 8,659.69 acres. 

21, 75, N. D., 220. Maria Luisa Greer et al., 
claimants for Canada de Raymundo, two and a 
half by three-quarter leagues, in San Mateo 
county, granted August 3d, 1840, by Juan B. 
Alvarado to John Coppinger; claim filed Feb- 
ruary 3d, 1852, confirmed by the commission 
November 29th, 1853, by the district court Jan- 
uary 14th, 1856, and appeal dismissed Novem- 
ber 11th, 1856; containing 12,545.01 acres. 
Patented. 

22, 258. S. D., 127. Juan Miguel Anzar and 
Manuel Larios, claimants for Santa Ana, 1 
square league, and Quien Sabe, 6 square 
leagues, in Santa Clara county, granted April 
9th, 1839, by Juan B. Alvarado to Manuel La- 
rios and Juan Anzar; claim filed February 6th, 
1852, confirmed by the commission November 
7th, 1854, by the district court December 11th, 
1856, and appeal dismissed June 4th, 1857; 48,- 
822.60 acres. Patented. 



23, 35, N. D., 308. Stephen Smith and Man- 
uela T. Curtis, claimants for Bodega, 8 square 
leagues, in Sonoma county, granted September 
14th, 1844, by Manuel Micheltorena to Stephen 
Smith; claim filed February 9th, 1852, con- 
firmed by the commission February 21st, 1853, 
by the district court July 5th, 1855, and appeal 
dismissed April 2d, 1857; containing 35,487.53 
acres. Patented. 

24, 224, N. D., 280. Stephen Smith, claim- 
ant for Blucher, 6 square leagues, in Sonoma 
county, granted October 14th, 1844, by Manuel 
Micheltorena to Juan Vioget; claim filed Feb- 
ruary 9th, 1852, confirmed by the commission 
October 31st, 1854, by the district court Janu- 
ary 26th, 1857, and appeal dismissed April 2d, 
1857; containing 26,759.42 acres. Patented. 

25, 147, N. D., 19. Daniel and Bernard 
Murphy and James and Martin Murphy, claim- 
ants for San Francisco de Las Llagas, 6 square 
leagues, in Santa Clara county, granted Feb- 
ruary 3d, 1834, by JosS Figueroa to Carlos Cas- 
tro; claim filed February 9th, 1852, confirmed 
by the commission August 22d, 1854, by the dis- 
trict court October 22d, 1855, and appeal dis- 
missed November 24th, 1856; containing 22,- 
979,66 acres. 

26, 162, N. D. Dolores Riesgo Armijo et al., 
heirs of Jose F. Armijo, claimants for Las Tole- 
nas, 3 square leagues, in Solano county, grant- 
ed March 10th, 1840, by Juan B. Alvarado to 
Jose Francisco Armijo; claim filed February 
9th, 1852, rejected by the commission August 
8th, 1854, and appeal dismissed November 24th, 
1856; containing 13,315.93 acres. 

27, 18, N. D., 243. Josg Kafael Gonzalez 
and Mariana Gonzalez, claimants for San 
Miguelito de Trinidad, 5 square leagues, in 
Monterey county, granted July 24th, 1841, by 
Juan B. Alvarado to Jose Rafael Gonzalez; 
claim filed February 9th, 1852, confirmed by 
the commission March 1st, 1853, by the dis- 
trict court September 24th, 1855, and appeal 
dismissed February 17th, 1857; containing 22,- 
135.89 acres. 

28, 4, N. D. Pearson B. Reading, claimant 
for San Buenaventura, 6 square leagues, in 
Sacramento county, granted December 4th, 
1844, by Manuel Micheltorena to P. B. Read- 
ing; claim filed February 9th, 1852, confirmed 
by the commission December 18th, 1852, by the 
district court October 31st, 1853, and by the 
IT. S. supreme court in 18 Howard [59 U. S.] 
1; containing 26,632.09 acres. Patented. 

29, 391, N. D. Thomas Dorland, claimant 
for 200 square yards, in San Francisco county, 
(Mission Dolores) granted by Mariano Castro 
to Toribio Fanfaran; claim filed February 9th, 
1852, rejected by the commission September 
25th, 1855, and for failure of prosecution ap- 
peal dismissed March 30th, 1857. 

30, 5, N. D., 177. Carmen Sibrian de Ber- 
nal and Jose Cornelio Bernal, claimants for 
Rincon de, las Salinas y Potrero Nuevo, 1 square 
league, in San Francisco county, granted Oc- 
tober 10th, 1839, by Manuel Jimeno to Jose* 
Cornelio de Bernal; claim filed February 9th, 
1852, confirmed by the commission December 
18th, 1852, by the district court August 20th, 
1855, and appeal dismissed December 8th, 1856; 
containing 4,446.40 acres. Patented. 

31, 177, S. D., 14, 145. Isabel Yorba, claim- 
ant for Guadalasca, in Santa Barbara county, 
granted May 6th, 1846, by Mariano Chico to 
Isabel Yorba; claim filed February 9th, 1852, 
rejected by the commission April 25th, 1854, 
confirmed by the district court March 3d, 1S56, 
and appeal dismissed. December 8th, 1856; 
containing 30,593.85 acres. 

32, 94, N. D„ 1C9. Juan Wilson, claimant 
for Guilicos, 4 square leagues, in Sonoma coun- 
ty, granted November 20th, 1847, by Juan B. 
Alvarado to John Wilson; claim filed Febru- 
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ary 10th, 1852, confirmed by the commission 
December 27th, 1853, by the district court 
March 3d, 1856, and appeal dismissed Decem- 
ber 8th, 1856; containing 18,833.86 acres. 

33, 353, N. D. Eustaquio and JosS Ramon 
Valencia, claimants for 200 varas square, Mis- 
sion Dolores, in San Francisco county, grant- 
ed July 18th, 1845, by Mariano Castro to Eusta- 
quio and Jose" Ramon Valencia; claim filed 
February 11th, 1852, and rejected by the com- 
mission July 3d, 1855. 

' 34, 389, N. D. Candelario Valencia, claim- 
ant for 50 varas square, Mission Dolores, in 
San Francisco county, granted November 18th, 
1840, by Juan B. Alvarado; claim filed Feb- 
ruary 11th, 1852, confirmed by the commission 
August 14th, 1855, by the district court Decem- 
ber 28th, 1857, and appeal dismissed December 
28th, 1857: 

Candelario Valencia, claimant for 100 varas 
square, Mission Dolores, in San Francisco coun- 
ty, granted May 18th, 1841, by Juan B. Alva- 
rado. 

35, 57, N. D., 347. Sebastian Nunez, claim- 
ant for Orestimba, 6 square leagues, in Tuolum- 
ne county, granted February 21st, 1844, by 
Manuel Mieheltorena to Sebastian Nunez; claim 
filed February 12th, 1852, rejected by the com- 
mission October 25th, 1853, confirmed by the 
district court May 4th, 1857, and appeal dis- 
missed September 3d, 1S58; containing 26,- 
641.17 acres. 

36, 36, N. D., 6. Maximo Martinez, claim- 
ant for El Corte de Madera, 2 square leagues, 
in Santa Clara county, granted May 1st, 1844, 
by Manuel Mieheltorena to Maximo Martinez; 
claim filed February 12th, 1852, confirmed by 
the commission February 28th, 1853, by the 
district court September 10th, 1855, and appeal 
dismissed April 2d, 1857; containing 13,316.05 
acres. Patented. 

37, 62, N. D., 315. Juan Perez Pacheco, 
claimant for San Luis Gonzaga, in Mariposa 
county, granted December 3d, 1843, by Manuel 
Mieheltorena to Francisco Rivera; claim filed 
February 12th, 1852. rejected by the commis- 
sion October 18th, 1853, confirmed by the dis- 
trict court April 21st, 1856, and appeal dis- 
missed September 3d, 1858; containing 48,- 
S21.43 acres. 

38, 103, S. D., 271. JosG de la Guerra y 
Noriega, claimant for San Jos(s de Gracia or 
Simi, in Santa Barbara county, granted 1795, 
by Borica to Patricio Javier y Miguel Pico, and 
revalidated by J. B. Alvarado April 25th, 1842; 
claim filed February 12th, 1852, confirmed by 
the commission March 14th, 1854, and appeal 
dismissed December 20th, 1856; containing 
92,341.38 acres. 

39, 11, S. D. Victor Linares, claimant for 
1,000 varas square, in San Luis Obispo county, 
granted September 18th, 1842, by Juan B. Al- 
varado to Victor Linares; claim filed February 
12th, 1852, confirmed by the commission March 
14th, 1853, by the district court January 14th, 
1857, and appeal dismissed June 3d, 1859; con- 
taining 165.76 acres. 

40, 14, N. D., 383. Arch. A. Ritchie and 
Paul S. Forbes, claimants for Callayomi, 3 
square leagues, in Sonoma county, granted Jan- 
uary 17th, 1845, by Manuel Mieheltorena to 
Robert F. Ridley; claim filed February 12th, 
1852, confirmed by the commission December 
22d, 1852, and appeal dismissed December 8th, 
1856; containing 8,241.74 acres. 

41, 14, S. D„ 144. Ramona Carrillo de "Wil- 
son, claimant for 5 square leagues, granted 
April 6th, 1837, by Juan B. Alvarado to Ra- 
mona Carrillo; claim filed February 12th, 1852, 
confirmed by the commission April 11th. 1853, 
and by the district court January Sth, 1857. 



42, 345, N. D. James and Squire Williams, 
claimants for 1 square league, granted June 
12th, 1840, by Juan B. Alvarado to Gil San- 
chez; claim filed February 17th, 1852, confirm- 
ed by the commission July 10th, 1855, and ap- 
peal dismissed December 24th, 1856. 

43, 95, N. D., 488. Manuel Torres, claim- 
ant for Muniz, 4 square leagues, in Mendocino 
county, granted December 4th, 1845, by Pio 
Pico to Manuel Torres; claim filed February 
17th, 1852, confirmed by the commission De- 
cember 27th, 1853, by the district court Octo- 
ber 17th, 1855, and appeal dismissed May 7th, 
1857; containing 17,760.75 acres. Patented. 

44, 61, N. D., 483. BartoIomS Bojorquez, 
claimant for Laguna de San Antonio, 6 square 
leagues, in Marin county, granted November 
5th, 1845, by Pio Pico to B. Bojorquez; claim 
filed February 17th, 1852, confirmed by the 
commission October 12th, 1853, by the district 
court September 10th, 1855, and appeal dis- 
missed November 24th, 1856; containing 24,- 
903.42 acres. 

45, 397. Thomas B. Valentine, claimant for 
Arroyo de San Antonio, 3 square leagues, in 
Marin county, granted October Sth, 1844, by 
Manuel Mieheltorena to Juan Miranda; claim 
filed February 17th, 1852, and discontinued 
February 6th, 1855. 

46, Thomas Jefferson Smith, claimant for 
200 varas, Mission Dolores, an San Francisco 
county, granted August 20th, 1842, to Domingo 
Feliz; claim filed February 17th, 1852; in- 
cluded in No. 5. 

47, 211, S. D. Francisco Perez Pacheco, 
claimant for San Justo, 4 square leagues, in 
Monterey county, granted April 15th, i839, by 
Juan B. Alvarado to Jos6 Castro; claim filed 
February 17th, 1852, confirmed by the com- 
mission September 26th, 1854, by the district 
court June 3d, 1857, and. appeal dismissed June 
8th, 1857; containing 33,689.99 acres. 

48, 24, S. D. Francisco Branch, claimant for 
Santa Manuela, in San Luis Obispo county, 
granted April 6th, 1837, by Juan B. Alvarado 
to Francisco Branch; claim filed February 
17th, 1852, confirmed by the commission March 
1st, 1853, by the district court October 16th, 
1855, and appeal dismissed February 24th, 
1857; containing 16,954.83 acres. 

49, 32, S. D., 100. Carlos Antonio Carrillo, 
claimant for SespS, Q square leagues, in Santa 
Barbara county, granted November 9th, 1833, 
by Jose Figueroa to C. A. Carrillo; claim filed 
February l7th, 1852. confirmed by the commis- 
sion April 18th, 1853, and by the district court 
February 19th, 1856. 

50, 261, S. D. John Wilson, claimant for 
Huerta de Romaldo, one-tenth sq\iare league, 
in San Luis Obispo county, granted 1842 by 
J. B. Alvarado. and July 10th, 1846, by Pio 
Pico, to Romaldo; claim filed February 17th, 
1852, rejected by the commission December 12th, 
1854, and confirmed by the district .court Feb- 
ruary 9th, 1857. 

51, 53, S. D., 553. Fernando Tico, claim- 
ant for 400 varas, Mission of San Buenaventu- 
ra, in Santa Barbara county, granted March 
24th, 1845. by Pio Pico to F. Tico; -claim filed 
February l7th, 1852, confirmed by the commis- 
sion November 23d, 1853, by the district court 
January 7th. 1856, and appeal dismissed Feb- 
ruary 5th, 1857; containing 28.90 acres. 

52, 159, N. D. Bernard Murphy, claimant 
for La Polka, 1 square league, in Santa Clara 
county, granted January 19th, 1833, by JosS 
Figueroa to Ysabel Ortega; claim filed Febru- 
ary 17th, 1852, confirmed by the commission 
August 15th, 1854, by the district court Janu- 
ary 14th, 1856, and appeal dismissed January 
18th, 1856; containing 4,166.78 acres. 
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53, 148, N. D., 361'. Domingo Feliz, claim- 
ant for Feliz Raneho, 1 square league, in San 
Mateo county, granted May 1st, 1844, by Man- 
uel Micheltorena to D. Feliz; claim filed Feb- 
ruary 17th, 1852, confirmed by the commission 
January 27th, 1854, by the- district court Octo- 
ber 29th, 1855, and appeal dismissed November 
18th, 1856; containing 4,448.27 acres. 

54, 4, S. D., 94. David S. Spence, claim- 
ant for Eneinal y Buena Esperanza, 2 square 
leagues, in Monterey county, granted Novem- 
ber 29th, 1834, by Jose Figueroa to D. S. 
Spence; 1 square league additional, in Monte- 
rey county, granted April 15th, 1839, by Juan 
B. Alvarado; claims filed February 19th, 1852, 
confirmed by the commission February 14th, 
1853, by the district court December 19th, 
1855, and appeal dismissed February 23d, 
1857; containing 13,351.64 acres. 

55, 370, S. D. Francisco Castillo Negrete, 
claimant for Quien Sabe, 6 square leagues, in 
San Joaquin county, granted April 16th, 1836, 
by Nicolas Gutierrez to F. C. Negrete; claim 
filed February 20th, 1852, and rejected by the 
commission September 11th, 1855. 

56, 178, S. D., 156. Cruz Cervantes, claimant 
for San Joaquin or Rosas Morada, 2 square 
leasrues, in Monterey county, granted April 1st, 
1836, by Nicolas Gutierrez to C. Cervantes; 
claim filed February 20th, 1852, confirmed by 
the commission pecember ISth, 1S52, by the 
district court September 21st, 1855, and judg- 
ment affirmed by the TJ. S. supreme court in i8 
Howard [59 U. S.] 553. 

57, 74, N. D., 465. Juan Manuel Vaca and 
Juan Felipe Pefia, claimants for Los Putos, 10 
square leagues, in Solano county, granted Jan- 
uary 27th, 18*d, by Manuel Mieheltorena to J. 
M. Vaca and J. F. Peiia; claim filed February 
20th, 1852, rejected by the commission Novem- 
ber loth, 1853, confirmed by the district court 
July 5th, 1855, and decree affirmed by the U. 
S. supreme court in 18'Howard [59 U. S.] 556; 
containing 44,383.78 acres. Patented. 

58, 161, N. D. Jose de los Santos Berreyesa, 
claimant for Seilo de Mallacomes or Moristal 
y Plan de Agua Caliente. 4 square leagues, in 
Sonoma county, granted October 14th, i843. by 
Manuel Micheltorena to J. de los Santos Ber- 
reyesa; claim filed February 20th, 1852, con- 
firmed by the commission June 27th, 1854, by 
the district court December 24th, i856, and 
appeal dismissed November 24th, 1856; con- 
taining 12,540.22 acres. 

59, 150, N. D. Lovett P. Rockwell and 
Thomas P. Knight, claimants for portion of 
Mallacomes or Moristal, No. 58, 2 square 
leagues, in Sonoma county, granted October 
14th, 1843, by Manuel Micheltorena to Jose de 
los Santos Berreyesa; claim filed February 
20th, 1852, confirmed by the commission Au- 
gust 29th, 1854, and appeal dismissed Novem- 
ber 24th, 1856: containing 8,328.85 acres. 

60, 155, N. D„ 128. Jose Dolores Pacheco, 
claimant for Santa Rita, in Alameda countv, 
granted April 10th, 1839, by Juan B. "Alvarado 
to J. D. Pacheco; claim filed February 21st, 
1852, rejected by the commission April 25th, 
1854, confirmed by the district court August 
13th, 1S55, and decree affirmed by the U. S. 
supreme court in 23 Howard [64 U. S.] 495; 
containing S,SS5.67 acres. 

61, 8, S. D., 290. Rafael Vilavicencio, claim- 
ant for San Geronimo, 2 square leagues, in San 
Luis Obispo county, granted July 24th, 1842, 
by Juan B. Alvarado to R. Vilavicencio: claim 
filed February 21st, 1852, confirmed by the com- 
mission February 14th, 1S53. and bv the dis- 
trict court October 14th, 1859 r 

62, 9. N. D., 143. Antonio and Faustin Ger- 
man, claimants for Juristac, 1 square league, 
in Santa Clara county, granted October 22d, 
1835, to A. and F. German; claim filed Febru- 



ary 21st, 1852, confirmed by the commission 
December 18th, 1852, by the district court June 
7th. 1855, and appeal dismissed April 28th, 
1857; containing 4,482.41 acres. 

63, 79, S. D., 149. Francisco Perez Pache- 
co, claimant for 2 square leagues, in Monterey 
county, granted November 26th, 1S33, by Josfr 
Figueroa to F. P. Pacheco; by another grant, 
claimant for Ausaymas, 2 square leagues, in 
Tuolumne county, granted February 6th, 1836, 
by Nicolas Gutierrez; claims filed February 
24th, 1852, confirmed by the commission July. 
5th, 1853, and by the district court October 
10th, 1855; containing 35,504.34 acres. Pat- 
ented. 

64, 78, S. D. Francisco Perez Pacheco,. 
claimant for San Felipe, 3 square leagues, in 
Monterey county, granted April 1st, 1836, by 
Nicolas Gutierrez to F. D. Pacheco; ■claim filed 
February 24th, 1852, confirmed by the com- 
mission July 5th," 1853, and by the district court 
October 11th, 1855. Surveyed with No. 6a 
and patented. 

65, 77, S. D., 212. Francisco Perez Pache- 
co, claimant for Bolsa de San Felipe, 2 square 
leagues, in Monterey county, granted October 
14th, 1840, by Juan B. Alvarado to F. D. Pa- 
checo; claim filed February 14th, 1852, con- 
firmed by the commission December 29th, 1852, 
by the district court February 19th, 1857, and 
January 11th, 1861, and appeal dismissed 
March 4th, 1858. 

66, 39, S. D., 122. Diego Olivera and Teo- 
doro Arellanes, claimants for Guadalupe, de- 
scribed by boundaries, in San Luis Obispo coun- 
ty, granted March 21st, 1840, by Juan B. Al- 
varado to D. Olivera and T. Arellanes; claim 
filed February 24th, 1852, confirmed by the- 
commission December 6th, i853, by the district 
court September 25th, 1855, and appeal dis- 
missed February 5th, 1857; containing 32,408.- 
03 acres. 

67, 365, S. D., 523. Maria Antonio de la 
Guerra and Lataillade, claimants for Cuyama, 
5 square leagues, in Santa Barbara countv, 
granted April 24th. 1843, by Manuel Michel- 
torena to Jos6 Maria Rojo; claim filed Febru- 
ary 24th, 1852, confirmed by the commission 
July 17th, 1855, by the district court January 
20th, 1857, and appeal dismissed March 4th, 
185S; containing 22.19S.74 acres. 

68, 223, N. D., 188. Assignee of Bezer Sim- 
mons, claimant for Novato, 2 square leagues, in 
Marin county, granted April 16th, 1839, by 
Juan B. Alvarado to Fernando Feliz; claim 
filed February 24th, 1852, confirmed by the- 
commission November 7th, 1854, and appeal 
dismissed December 16th, 1856; containing 8,- 
870.62 acres. 

69, 30, N. D„ 484. David Wright, claimant 
for Roblar de la Miseria, 4 square leagues, in 
Sonoma county, granted November 21st, 1845, 
by Pio Pico to Juan Nepomaseno Padillo; claim 
filed February 24th, 1852, confirmed by the 
commission February 14th, 1853, by the dis- 
trict court September 10th, 1855, and appeal 
dismissed December 8th, 1856; containing 16,- 
887.45 acres. Patented. 

70, 411, N. D. Edmund L. Brown et al., 
claimants for Laguna de Santos Calle, 11 
square leagues, in Yolo county, granted Decem- 
ber 29th, 1845, by Pio Pico to Victor Prudon 
and Marcos Baca; claim filed February 24th, 
1852, rejected by the commission January 15th, 
1856, and by the district court September 18th. 
1860. 

71, 10, N. D., 320. Camilo Ynitia, claim- 
ant for Olompali, 2 square leagues, in Marin 
county, granted October 22d, 1S43, by Manuel 
Micheltorena to C. Ynitia; claim filed Febru- 
ary 26th, 1852, confirmed by the commission 
December 18th, 1852. by the district court Feb- 
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ruary 23d, 1857, and appeal dismissed July 
31st, 1857; containing 8,877.43 acres. 

72, 16, N. D., 346. Timoteo Murphy, claim- 
ant for San Pedro, Santa Margarita and Las 
Gallinas, 5 square leagues, in Marin county, 
granted February 14th, 1844, by Manuel Mich- 
eltorena to T. Murphy; claim filed February 
26th, 1852, confirmed by the commission De- 
cember 22d, 1852, and appeal dismissed No- 
vember 18th, 1856; containing 21,678.69 acres. 

73, 202, N. D. Julian and Fernando, sons 
•of Santos, a neophite, claimants for Rincon del 
Alisal, 600 varas, in Santa Clara county, grant- 
<hI December 28th, 1844, by Jos& Maria del 
Ray (priest) to Santos and Sons; claim filed 
February 27th, 1852, rejected by the commis- 
sion November 21st, 1854, and for failure of 
prosecution appeal dismissed by the district 
court April 21st, 1856. 

74, 421, N. D. Jacob Leese and Salvador 
Vallejo, claimants for 200 by 100 varas, in city 
of San Francisco, granted May 21st, 1839, by 
Juan B. Alvarado to Jacob Leese and S. Val- 
lejo; claim filed February 27th, 1852. confirmed 
by the commission February 5th, 1856, and ap- 
peal dismissed April 6th, 1857; containing 3.38 
acres. Patented. 

75, 7, N. D., 364. Jose" Agustin Narvaez, 
■claimant for San Juan Bautista, 2 square 
leagues, in Monterey county, granted March 
30th, 1844, by Manuel Mieheltorena to J. A. 
Narvaez } claim filed February 27th, 1852, re- 
jected by the commission November 15th, 1853, 
confirmed by the district court July 15th, 1855, 
and appeal dismissed July 5th, 1855; contain- 
ing 8,877.60 acres. 

76, 20, N. D., 64. Salvio Pacheco, claimant, 
for Monte del Diablo, in Contra Costa county, 
granted March 30th, 1844. by JosS Figueroa to 
S. Pacheco; claim filed February 27th, 1852, 
confirmed by the commission January 5th, 

1853, by the district court January 14th, 1856, 
and appeal dismissed November 24th, 1856; 
containing 17,921.54 acres. Patented. 

77, 135, N. D., 129. Jos6 Noriega and Ro- 
berto Livermore, claimants for Las Positas, 2 
square leagues, in Alameda county, granted 
April 10th, 1839, by Juan B. Alvarado to Sal- 
vio Pacheco; claim filed February 27th, 1852, 
confirmed by the commission February 14th, 

1854, and by the district court February 18th, 
1859. 

.78, 133, N. D., 125. Fulgencio Higuera, 
claimant for Agua Caliente, 2 square leagues, 
in Alameda county, granted October 13th. 1836, 
by Nicolas Gutierrez, and April 4th, 1839, by 
Juan B. Alvarado, to F. Higuera; claim filed 
February 27th, 1852, confirmed by the commis- 
sion February 14th, 1854, and appeal dismissed 
November 24th, 1856; containing 9,563.87 
acres. Patented. 

79, 386, *N. D., 431. Robert Livermore, 
claimant for Caiiada de los Vaqueros, in Con- 
tra Costa county, granted February 29th, 1844, 
by Manuel Mieheltorena to Francisco Alvisu 
et al.; claim filed February 27th, 1852, con- 
firmed by the commission September 4th, 1855, 
by the district court December 28th, 1857, and 
appeal dismissed December 28th, 1857. 

80, 210, N. D. Timothy Murphy, in behalf 
of the San Rafael tribe of Indians, claimant for 
Tinicasia, 1 square league, in Marin eountv, 
granted in 1841, by M. G. Vallejo to San Ra- 
fael tribe of Indians; claim filed February 
2Sth, 1852, rejected by the commission No- 
vember 21st, 1854, and for failure of prosecu- 
tion appeal dismissed April 21st, 1S56. 

81, 338, N. D. James R. Bolton, claimant for 
Mission Dolores, 3 square leagues, in San Fran- 
cisco county, granted February 10th, 1846, by 
Pio Pico to Jos6 Prudencio Santillan; claim 
filed March 1st, 1852, confirmed by the com- 
mission January 5th, 1855, pro forma by tide 



district court April 7th, 1857, and decrees re- 
versed by the U. S. supreme court and cause 
remanded, with direction to dismiss the claim, 
23 Howard [64 U. SJ 341. 

82, 60, N. D„ 318. JosS de Jesus Vallejo, 
claimant for Arroyo del Alameda, 4 square 
leagues, in Alameda county, granted August 
30th, 1842, by Juan B. Alvarado to J. de Jesus 
Vallejo; claim filed March 2d, 1852, confirmed 
by the commission October 18th, 1853, by the 
district court March 2d, 1857, and appeal dis- 
missed July 28th, 1857; containing 17,705.3S 
acres. Patented. 

83, 59, N. D., 216, 318. Jose" de Jesus Val- 
lejo, claimant for Arroyo del Alameda, 1,000 
varas square, in Santa Clara county, granted De- 
cember 30th, 1840, by Manuel Jimeno to J. 
de Jesus Vallejo; claim filed March 2d, 1852, 
and rejected by the commission* October 18th, 
1853. 

84, 65, N. D v 167. Domingo Sais, claimant 
for Caiiada de Herrera, one-half square league, 
in Marin county, granted August 10th, 1839, 
by Manuel Jimeno to D. Sais; claim filed 
March 2d, 1852, confirmed by the commission 
October 21st, 1853, by the district court May 
25th, 1S58, and appeal dismissed May 25th, 
1858; containing 6,658.35 acres., 

85, 35, S. D. Jos6 de Jesus Vallejo, claim- 
ant for Bolsa de San Cayetano, 2 square 
leagues, in Monterey county, granted Octo- 
ber 25th, 1824, by Arguello, and October 13th, 
1834, by JosG Figueroa, to Ignacio Vallejo; 
claim filed March 2d, 1S52, confirmed by the 
commission December 6th, 1853, by the district 
court February 1st, 1856, and appeal dismissed 
January 9th, 1857; containing 8,866.43 acres. 

86, 48, N. D., 501. Jasper O'Farrell, claim- 
ant for Caiiada de la Jonive, 2 square leagues, 
in Sonoma county, granted February 5th, 1S45, 
by Pio Pico to James Black; claim filed March 
2d, 1852, confirmed by the commission April 
18th, 1853, by the district court July 16th, 
1855, and appeal dismissed December 22d, 1856; 
containing 10,786.51 acres. Patented. 

87, 196, S. D., 282, 506. Francis Branch, 
claimant for Huerhuero or Huerfano, 1 square 
league, in San Luis Obispo county, granted 
May 9 th, 1842, by Juan B. Alvarado, and 
March 28th, 1846, by Pio Pico, to Mariano 
Bonilla; claim filed March 2d, 1852, con- 
firmed by the commission September 12th, 1854, 
by the district court December 31st, 1855, and 
appeal dismissed February 24th, 1857; con- 
taining 15,6S4.95 acres. * 

88, 64, S. D., 451. Antonio Maria Villa, 
claimant for Tequepis, 2 square leagues, in 
Santa Barbara county, granted May 24th, 1845, 
by Pio Pico to Joaquin Villa; claim filed 
March 2d, 1852, rejected by the commission 
November 13th, 1853, confirmed by the dis- 
trict court January 14th, 1856, and appeal dis- 
missed February 5th, 1857; containing 8,919 
acres. 

89, 166, N. D., 550. James G. Morehead, 
claimant for Carmel, 10 square leagues, granted 
May 4th, 1S46, by Pio Pico to William Knight; 
claim filed March 2d, 1852. rejected by the com- 
mission February 2lst, 1854, confirmed by the 
district court September 29th, 1859, and appeal 
dismissed October 26th, 1859. 

90, 84, N. D.; 265. Martin Murphy, claim- 
ant for Pastoria de las Borregas, 3,207 :I / 4 acres, 
in Santa Clara county, granted January 15th, 
1842, by Juan B. Alvarado to Francisco Es- 
trada; claim filed March 3d, 1852, confirmed 
by the commission January 24th, 1854, by the 
district court October 17th, 1856, and appeal 
dismissed November 18th, 1856; containing 4,894.- 
35 acres. 

91, 397, N. D. William Johnson, claimant 
Eor Johnson's Rancho, 5 square leagues, in 
Yuba county, granted December 22d, 1844, by 
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Manuel Micheltorena and J.- A. Sutter to Pablo 
Gutierrez; claim filed March 3d, 1852, con- 
firmed by the commission August 7th, 1855, 
and appeal dismissed November 18th, 185G; 
containing 22,197.31' acres. Patented. 

92, 319, N. D., 250. John A. Sutter, claim- 
ant for New Helvetia, 11 square leagues, and 
a surplus of 22 square leagues, in Yuba and 
Sutter counties, granted June 18th, 1841, by 
Juan B. Alvarado, and February 25th, 1845, 
by Manuel Micheltorena, to J. A. Sutter; claim 
filed March 8th, 1852, confirmed by the commis- 
sion May 15th, 1855, by the district court Jan- 
uary 14th, 1S57, grant of June 18th, 1841, con- 
firmed by the U. S. supreme court, and that of 
February 5th, 1845, rejected, 21 Howard [62 
U. S.] 170; containing 48,827.90 acres. 

93, 213, N. D., 92. Antonio Chaboya, claim- 
ant for Yerb'a Buena or Socayre, m Santa 
Clara county, granted November 5th, 1833, by 
Jose" Figueroa to A. Chaboya; claim filed 
Mareh 8th, 1852, confirmed by the commission 
October 17th, 1854, by the district court Jan- 
uary 21st, 1858, and appeal dismissed Octo- 
ber 8th, 185S; containing 24,342.64 acres. Pat- 
ented. 

94, 262, N. D.* 552. Abel Stearns, claimant 
for 600 varas square, in San Francisco county, 
granted May 6th, 1846, by Pio Pico to Jos§ 
Andrada; claim filed March 9th, 1852, and re- 
jected by the commission January 25th, 1855. 

95, 379, N. D.; 19 S. D., (transcript sent to 
N. D.) 29. Bernard Murphy, -claimant for Ojo 
de Agua de la Coehe, 2 square leagues, in Santa 
Clara county, granted August 4th, 1835, by 
Jos6 Figueroa to Juan Maria Hernandez; claim 
filed March 9th, 1852, confirmed by the com- 
mission February 21st, 1853, by the district 
court January 18th 1856, and appeal dis- 
missed November 18th, 1856; containing 8,- 
927.10 acres. 

96, 403, N. D. Juan Jose Castro, claimant 
for EI Sobrante, 11 square leagues, in Alameda 
county, granted April 23d, 1841, by Juan B. 
Alvarado to J. J. Castro; claim filed March 
9th, 1852, confirmed by the commission July 3d, 
1855, and appeal dismissed April 6th, 1857. 

97, 101, N. D., 20. Jos6 de la Cruz Sanchez 
et al., claimant for Buri-Buri, in San Mateo 
county, granted September 18th, 1835, by Jos6 
Castro to Jos6 Sanchez; claim filed March 9th, 
1S52, confirmed by the commission January 
31st. 1854, by the district court October 16th, 
1855, and appeal dismissed May 11th, 1858; 
containing 15,739.14 acres. 

98, 71, S. D., 342. Ellen E. White, claim- 
ant for Cholam, 6 square leagues, in San Luis 
Obispo county, granted February 7th, 1844, by 
Manuel Micheltorena to Maurieio Gonzalez; 
claim filed March 12th, 1852, rejected by the 
commission January 17th. 1854, confirmed by 
the district court March 4th, 1858, and appeal 
dismissed December 31st, 1860; containing 26,- 
627.16 acres. 

99, 375, S. D. Ellen E. White and John 
Carney, claimants for San Justo el Viejo and 
San Bernabe, 6 square leagues, in Monterey 
county, -granted February 18th, 1836, by Nico- 
las Gutierrez to Rafael Gonzalez; claim filed 
March 12th, 1852, rejected by the commission 
August 2Sth, 1855, and for failure of prosecu- 
tion appeal dismissed December 22d, 1856. 

100, 219, N. D. Francisco Rufino, claimant 
for preemption claim, 50 by 180 feet, Mission 
Dolores, in San Francisco county; claim filed 
March 13th, 1852, rejected by the commission 
November 21st, 1854, and for failure of prosecu- 
tion appeal dismissed April 21st, 1856. 

101, 381, N. D., 360. Josefa de Haro et al., 
claimants for Potrero de San Francisco, one- 
half square league, in San Francisco county, 
granted April 30th, 1844, and May 1st, 1844, 
by Manuel Micheltorena to Ramon Francisco 



de Haro; claim filed March 16th, 1852, and 
confirmed by the commission November 6th, 
1855. 

102, 3S0, N. D., 10. Josefa de Haro et al., 
claimants for Laguna de la Merced, 1 by one- 
half league, in San Mateo county, granted 
September 27th, 1835, by Jose Castro to Jos6 
Antonio Galindo; claim filed March 16th, 1852, 
-confirmed by the commission July 24th, 1855. 
by the district court January 13th, 1858, and 
appeal dismissed March 19th, 1858; containing 
2,220.16 acres. 

103, 408, N. D. Guillermo Antonio Richard- 
son, claimant for 10 by 2 leagues, in Mendo- 
cino county, granted October 30th, 1844, by 
Manuel Micheltorena to Jos§ Antonio Galindo; 
claim filed March 16th, 1852, and confirmed 
by the commission November 6th, 1855. 

104, 83, N. *D„ 111. Guillermo Antonio 
Richardson, claimant for Saucelito, 3 square 
leagues, in Marin county, granted February 
11th, 1835, by Juan B. Alvarado, to JosS Antonio 
Galindo; claim filed March 16th, 1852, confirmed 
by the commission December 27th, 1853, by the 
district court February 11th, 1856, and appeal 
dismissed September 2d, 1857; containing 19,- 
571.92 acres. 

105, 281, N. D. Timoteo Murphy, claimant 
for 100 by 30 varas, in Marin county, granted 
December 16th, 1S44, by Manuel Micheltorena 
to T. Murphy; claim filed March 16th, 1852, 
and rejected by the commission August 22d, 
1854, and March 27th, 1855. 

106, 91, N. D., 405. Alberto J. Toomes, 
claimant for EI Rio de los Molinos, 5 square 
leagues, in Tehama county, granted December 
20th, 1844, by Manuel Micheltorena to A. J. 
Toomes; claim filed March 18th, 1852, confirm- 
ed by the commission January 17th, 1854, by 
the district court March 3d, 1856, and appeal 
dismissed November 6th, 1856; containing 22,- 
172.46 acres. Patented. 

107,-85, N. D., 404. Robert H. Thomes, 
claimant for Los Sancos, 5 square leagues, in 
Tehama county, granted December 20th, 1844, 
by Manuel Micheltorena to R. H. Thomes; 
claim filed March 18th, 1852, confirmed by the 
commission January 17th, 1854, by the district 
court February 4th, 1856, and appeal dismissed 
November 6th, 1856; containing 22,212.21 
acres. 

108, 323, N. D. Jacob D. Hoppe, claimant 
for Ulistae, one-half square league, in Santa 
Clara county, granted May 19th, 1845, by Pio 
Pico to Marcelo Pio and Cristoval; claim filed 
March 19th, 1852, confirmed by the commission 
May 8th, 1855, by the district court March 2d, 
1857, and appeal dismissed April 16th, 1857; 
containing 2,401.32 acres. <• 

109, 377, N. D. Dionisio Z. Fernandez et 
al., claimants for 4 square leagues, in Butte 
county, granted June 12th, 1846, by Pio Pico 
to Dionisio and Maximo Fernandez; claim 
filed March 19th, 1852, confirmed by the com- 
mission July 17th, 1855, by the district court 
March 2d, 1857, and appeal dismissed March 
9th, 1857; containing 17,805.84 acres. 

110, 407, N. D. Andres Pico et al., claimants 
for Mission San JosG, 30,000 acres, in Alameda 
county, granted May 5th, 1846, by Pio Pico to 
Andres Pico and Juan B. Alvarado; claim filed 
March 22d. 1852, confirmed by the commission 
December 18th, 1855, and rejected by the dis- 
trict court June 30th, 1859. 

111, 310, S. D., 442. James B. Huie, claim- 
ant for Sisquoc, in Santa Barbara county, 
granted June 3d, 1833, by Pio Pico to Maria 
Antonio Caballero; claim filed March 22d, 1852, 
confirmed by the commission April 24th, 1855, 
and appeal dismissed February 21st, 1857; con- 
taining 35,485.90 acres. 
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112, 216, N. D.; 197, S. D., (transcript sent 
to N. D.) Quintan Ortega et al., claimants for 
San Isidro, 1 square league, in Santa Clara 
county, granted June 3d, 1833, by Jos6 Figu- 
eroa to Quintin Ortega et al.; claim filed March 
23d, 1852, confirmed by the commission Sep- 
tember 19th, 1854. and by the district court June 
3d, 1859; containing 4,438.70 acres. 

113, 96, N. D. Rafael Garcia, claimant for 
9 square leagues, in Mendocino county, grant- 
ed November 15th, 1844, by Manuel Michelto- 
rena to Rafael Garcia; claim filed March 23d, 
1852, rejected by the commission January 17th, 

1854, confirmed by the district court, decree 
reversed, petition dismissed by the U. S. su- 
preme court, and cause remanded for that pur- 
pose in 22 Howard [63 U. S.] 274. 

114, 68, N. D„ 124. Rafael Garcia, claim- 
ant for Tomales and Baulinas, 2 square 
leagues, in Marin county, granted March 19th, 
1S36, by Nicolas Gutierrez to Rafael Garcia; 
claim filed March 23d, 1852, confirmed by the 
commission November 22d. 1853, and appeal 
dismissed October 19th, 1858; containing 8,- 
863.25 acres. 

115, 233, S. D., 319. Jos§ Antonio Estudil- 
lo, claimant for San Jacinto, 4 square leagues, 
in San Diego county, granted December 21st, 
1842, by Manuel Jimeno to J. A. Estudillo; 
claim filed March 23d, 1852, confirmed by the 
commission November 21st, 1854, and by the 
district court March 5th, 1858. 

116, 80, S. D., 512. Jose" Antonio Aguirre, 
in right of his wife, claimant for Sobrante of 
Jacinto Viejo y Nuevo, 5 square leagues, in 
San Diego county, granted May 9th, 1846, by 
Pio Pico to Maria del Rosario Estudillo de 
Aguirre; claim filed March 23d, 1852, rejected 
by the commission January 17th, 1854, and 
confirmed by the district court December 24th, 

1855. . 

117, 56, S. D., 313. Manuela Carrillo de 
Jones, claimant for Santa Rosa Island, describ- 
ed by boundaries, in Santa Barbara county, 
granted October 4th, 1843, by Manuel Michel- 
torena to Jos6 Antonio and Carlos Carrillo; 
claim filed March 23d, 1852, rejected by the 
commission November 15th, 1853, confirmed by 
the district court January 18th, 1856, and ap- 
peal dismissed February 5th, 1857. 

118, 81, S. D., 304. • Joaquina Alvarado, 
claimant for Canada Larga 6 Verde, one-half 
square league, in Santa Barbara county, grant- 
ed June 30th, 1841, by Juan B. Alvarado to J. 
Alvarado; claim filed March 23d, 1852, reject- 
ed by the commission December 20th, 1853, and 
confirmed by the district court January 20th, 
1857. 

119, 130, N. D. Juana Briones, claimant for 
La Purisima Concepcion, 1 square league, in 
Santa Clara county, granted June 30th, 1840, 
by Juan B. Alvarado to Jose" Gorgonio and Jos§ 
Ramon; claim filed March 23d, 1852, confirmed 
by the commission April 11th, 1854, by the dis- 
trict court April 17th, 1856, and appeal dismiss- 
ed December 24th, 1856; containing 4,436.74 
acres. 

120, 104, S. D., 569. Maria Antonia de la 
Guerra y Lataillade, claimant for Cuyama, 11 
square leagues, in Santa Barbara county, grant- 
ed June 9th, 1846, by Pio Pico to Cesario Lat- 
aillade; claim filed March 23d, 1852. and re- 
jected by the commission February 28th, 1854. 

121, 188, S. D., 410. Luis Arellanes and 
Emilio Miguel Ortega, claimants for La Punta 
de la Laguna, 6 square leagues, in San Luis 
Obispo county, granted December 26th, 1844, 
by Manuel Micheltorena to L. Arellanes and 
E. M. Ortega; claim filed March 23d, 1852, 
confirmed by the commission May 2d, 1854, by 
the district court January 7th, 1856, and appeal 
dismissed February 5th, 1857; containing 26,- 
648.42 acres. 
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122, 12, N. D., 414. Francisco Dye, claim- 
ant for El Primer Cailon or Rib.de los Beren- 
dos, 6 square leagues, in Tehama county, grant- 
ed May^22d. 1844, by Manuel Micheltorena to 
F. Dye; claim filed March 23d, 1852, confirmed 
by the commission December 18th, 1852, by the 
district court July 23d, 1855, and appeal dis- 
missed February 10th, 1857; containing 26,- 
637.11 acres. 

123, 41, S. D., 192. Vicente Cane\ claimant 
for San Bernardo, 1 square league, m. San Luis 
Obispo county, granted February 11th, 1840, 
by Juan B. Alvarado to Vicente CanG; claim 
filed March 23d, 1852, confirmed by the commis- 
sion November 22d, 1853, by the district court 
September 25th, 1855, and appeal dismissed 
February 5th, 1856; containing 4,379.42 acres. 

124, 1, S. D., 34. John B. R. Cooper, claim- 
ant for El Sur, 2 square leagues, in Monterey 
county, granted September 30th, 1834, by Jos6 
Figueroa to Juan B. Alvarado; claim filed 
March 23d, 1852, confirmed by the commission •. 
December 18th, 1852, by the district court Sep- 
tember 21st, 1855, and appeal dismissed Febru- 
ary 5th, 1857; containing 8,949.06 acres. 

125, 410, N. D., 422. Robert Walkinshaw, 
claimant for Posolomi, including El Posito de 
las Animas, 3,042 acres, in Santa Clara coun- 
ty, granted February 15th, 1844, by Juan B. 
Alvarado and Manuel Micheltorena to Lope 
Ifiigo; claim filed March 23d, 1852, confirmed 
by the commission November 20th, 1855, and 
appeal dismissed February 16th, 1857; contain- 
ing 3,391.90 acres. 

126, 45, N. D., 262. Cayetano Juares, claim- 
ant for Tulucay, 2 square leagues, in Napa 
county, granted October 26th, 1841, by Man- 
uel Jimeno to C. Juares; claim filed March 
23d, 1852, confirmed by the commission April 
11th, 1853, by the district court February 25th, 
1856, and appeal dismissed February 23d, 1857; 
containing 8,865.33 acres. Patented. 

127, 87, N. D., 344. Joseph Swanson, ad- 
ministrator of the estate of William Welch, 
claimant for Las Juntas, 3 square leagues, in 
Contra Costa county,, granted February 9th, 
1844, by Manuel Micheltorena to William 
Welch; claim filed March 23d, 1852, confirmed 
by the commission December 20th, 1853, and 
appeal dismissed November 3d, 1857; contain- 
ing 13,324.29 acres. 

128, 144, N. D., 80. Jos6 Maria Amador, 
claimant for San Ramon, 4 square leagues and 
1,800 varas, in Alameda county, granted Au- 
gust 17th, 1835, by Jose" Figueroa to J. M. Am- 
ador; claim filed March 23d, 1852, confirmed 
by the commission August 1st, 1854, by the 
district court January 14th, 1856, and appeal 
dismissed January 10th, 1857; containing 16,- 
516.95 acres. 

129, 358, N. D. Thomas O. Larkin, claim- 
ant for Flugge Ranch or Boga, 5 square 
leagues, in Butte and Sutter counties, granted 
February 21st, 1844, by Manuel Micheltorena 
to Charles William Flugge; claim filed March 
24th, 1852, confirmed by the commission July 
17th, 1854, and appeal dismissed February 9th, 
1857; containing 22,150.71 acres. 

130, 115, N. D., 417. Francis Larkin et al., 
claimants for Larkin's Rancho, 10 square 
leagues, in Colusi county, granted December 
15th, 1844, by Manuel Micheltorena to F. Lar- 
kin et al.; claim filed March 24th, 1852, con- 
firmed by the commission April 25th, 1854, by 
the district court January 14th, 1856, and ap- 
peal dismissed February 10th, 1857; contain- 
ing 44,364.22 acres. Patented. 

131, 23, N. D., 413. Thomas O. Larkin et 
al., claimants for Jimeno Rancho, 11 square 
leagues, in Colusi and Yuba counties, granted 
November 4th, 1844, by Manuel Micheltorena 
to Manuel Jimeno; claim filed March 24th, 
1852, confirmed by the commission January 
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10th, 1853, by the district court July 5th, 1855, 
and by the TJ. S. supreme court in 18 Howard 
[59 U. SJ 557; containing 48,854.26 acres. 

132, 105, S. D., 291. Vicente Sanchez et al., 
heirs of Jose" Maria Sanchez, claimants for Lo- 
merias Muertas, V/ 2 square leagues, in Mon- 
terey county, granted August 16th, 1842, by 
Juan B. Alvarado to Jose Antonio Castro; 
claim filed March 30th, 1852, confirmed by the 
commission March 14th, 1854, by the district 
court February 1st, 1856, and appeal dismissed 
February 24th, 1857; containing 6,651.91 acres. 

133, 106, S. D., 49. JosS Maria Sanchez, 
claimant for Llano del Tequisquita, one-half 
square league, in Monterey county, granted Oc- 
tober 12th, 1835, by Jose Castro to J. M. San- 
chez; claim filed March 30th, 1852, confirmed 
by the commission March 14th, 1854, by the 
district court February 1st, 1856, and appeal 
dismissed February 24th, 1857; containing 
16,010.30 acres. 

134, 92, N. D. M. G. Vallejo, claimant for 
lot 150 by 130 varas, in Sonoma city, granted 
July 5th, 1835, by Jose Figueroa to M. G. Val- 
lejo; claim filed March 30th, 1852, confirmed 
by the commission January 17th, 1854, by the 
district court February 18th, 1856, and appeal 
dismissed February 23d, 1857; containing 3.81 
acres. 

135, 107, S. D., 139. Jos6 de la Guerra y 
Noriega, claimant for Conejo, described by 
boundaries, in Santa Barbara county, granted 
October 12th, 1822, by Pablo V. de Sola to 
Jose de la G. y Noriega; claim filed March 30th, 
1852, confirmed by the commission March 14th, 
1854, by the district court February 16th, 1857, 
and appeal dismissed February 21st, 1859; con- 
taining 48,671.56 acres. 

136, 41, N. D., 172. Jasper O'Farrell, claim- 
ant for Bstero Americano, 2 square leagues, in 
Sonoma county, granted September 4th, 1839, 
by Manuel Jimeno to Ed. Manuel Mcintosh; 
claim filed March 30th, 1852, confirmed by the 
commission April 11th, 1853, and appeal dis- 
missed February 2d, 1857; containing 8,849.13 
acres. Patented. 

137, 26, S. D., 251. Guadalupe Cantua, 
claimant for San Luisito, described by bound- 
aries, in San Luis Obispo county, granted Au- 
gust 6th, 1841, by Juan B. Alvarado to G. Can- 
tua; claim filed March 30th, 1852, confirmed 
by the commission October 25th, 1853, by the 
district court September 25th, 1855, and appeal 
dismissed February 5th, 1856; containing 
4,389.13 acres. Patented. 

138, 7, S. D. John B. R. Cooper, claimant 
for Bolsas del Potrero y Moro Cojo or La 
Sagrada Familia, 2 square leagues, in Monterey 
county, granted June 22d, 1822, P. V. de 
Sola to Jose Joaquin de la Torre; claim filed 
March 30th, 1852, confirmed by the commis- 
sion February 21st, 1853, by the district court 
January 10th, 1856, and appeal dismissed Feb- 
ruary 5th, 1857; containing 6,915.77 acres. 
Patented. 

139, 16S, S. D., 142. Fernando Tico, claim- 
ant for Ojay, described by boundaries, in Santa 
Barbara county, granted April 6th, 1837, by 
Juan B. Alvarado 'to F. Tico; claim filed March. 
30th, 1852, confirmed by the commission May 




140, 73, S. L\, 218. Julian Estrada, claim- 
ant for Santa Rosa, 3 square leagues, in San 
Luis Obispo county, granted June 18th, 1841, 
by Juan B. Alvarado to J. Estrado; claim filed 
March 30th, 1852. confirmed by the commission 
January 17th, 1854, by the district court Sep- 
tember 26th, 1855, aud appeal dismissed Feb- 
ruary 5th, 1857; containing 13,183.62 acres. 

141, 37, N. D. Jose Maria Alviso, claimant 
for Milpitas, 1 square league, in Santa Clara 



county, granted September 23d, 1835, by Jose 
Castro to J. M. Alviso; claim filed March 30th, 

1852, confirmed by the commission March 14th, 

1853, by the district court March 3d, 1856, and 
appeal dismissed December 5th, 1856; contain- 
ing 4,807 acres. 

142, 237, N. D. Robert S. Eaton, claimant 
for part of Canada de Guadalupe Visitaeion y 
Rodeo Viejo, 700 acres of 2 square leagues, in 
San Francisco and San Mateo counties, (No. 
745) granted July 31st, 1841, by Juan B. Al- 
varado to Jacob P. Leese; claim filed March 
30th, 1852, confirmed by the commission De- 
cember 19th, 1854, by the district court Oc- 
tober 18th, 1858, and appeal dismissed Octooer 
18th, 1858; containing 766.35 acres. 

143, 38, N. D., 392. John Bidwell, claimant 
for Arroyo Chico, described by boundaries, in 
Butte county, granted November 18th, 1844, by 
Manuel Micheltorena to William Dickey; claim 
filed March 30th, 1852, confirmed by the com- 
mission March 14th, 1S53, by the district court 
July 16th, 1855, and by the U. S. supreme court; 
containing 22,214.47 acres. Patented. 

144, 28, N. D., 473. Charles D. Semple, 
claimant for Rancho de Colus, 2 square leagues, 
in Colusi county, granted October 4th, 1S45, 
by Pio Pico to John Bidwell; claim filed March 
31st, 1852, rejected by the commission Octo- 
ber 25th, 1853, confirmed by the district court 
July 5th, 1855, and by the U. S. supreme court; 
containing 8,876.02 acres. 

145, 5, S. D.. 70, 88. Concepcion Munras et 
al., heirs of Stephen Munras, claimants for 
San Vincente, 2 square leagues, in Monterey 
county, granted December 16th, 1835, by JosS 
Castro, September 20th, 1836, by Nicolas 
Gutierrez, and 2% square leagues November 
11th, 1842, by Juan B. Alvarado to Francisco 
Soto and Stephen Munras; claim filed April 1st, 
1852, confirmed by the commission February 
14th, 1853, by the district court February 20th, 
1856, and appeal dismissed February 24th, 
1859; containing 19,979.01 acres. 

146, 53„ N. D., 403. Samuel Norris, claim- 
ant for Rancho del Paso, 10 square leagues, in 
Sacramento and Placer counties, granted De- 
cember 20th, 1844, by Manuel Micheltorena to 
Eliab Grimes; claim filed April 1st, 1852, con- 
firmed by the commission April 18th, 1853, by 
the district court August 13th, 1855, and appeal 
dismissed December 22d, 1856; containing 44,- 
371.42 acres. 

147, 301, N. D. Charles Covillaud et al., ad- 
ministrators of the estate of John Thompson 
et al., claimants for Honcut, 7 square leagues, 
in Yuba county, granted December 22d, 1844, 
by Manuel Micheltorena and J. A. Sutter to 
Teodora Cordua; claim filed April 1st, 1852, 
confirmed by the commission March 27th, 1855, 
by the district court February 23d, 1857, and 
appeal dismissed August 21st, 1857; containing 
31,069.33 acres. 

148, 228, N. D. Antonia Higuera et al., 
heirs of Jose" Higuera, claimants for Los Tular- 
eitos, described by boundaries, in Santa Clara 
and Alameda counties, granted October 4th, 
1821, by P. V. de Sola to Jose Higuera; claim 
filed April 1st, 1852, confirmed by the commis- 
sion November 28th, 1854, and appeal dismissed 
December 12th, 1856 ; containing 4,394.35 acres. 

149, 203, N. D. Antonia Higuera et al., 
claimants for Llano del Abrevadero, described 
by boundaries, in Santa Clara county, grant- 
ed January 1st, 1822, by P. V. de Sola to JosG 
Higuera; claim filed April 1st, 1S52, rejected by 
the commission December 19th, 1S54, and ap- 
peal dismissed for failure of prosecution April 
21st, 1853. 

150, 25, N. D., 418. Guillermo Chard, claim- 
ant for Rancho de las Flores, 3 square leagues, 
in Tehama county, granted December 24th, 
1844, by Manuel Micheltorena to G. Chard; 
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•claim filed April 2d, 1852, confirmed by the 
•commission February 7tb, 1853, by tbe dis- 
trict court July 16th, 1855, and appeal dismiss- 
•ed January 13th, 1857; containing 13,315.58 
acres. Patented. 

151, 108, S. D., 169. Mariano Malarin, ex- 
ecutor of the estate of Juan Malarin, claimant 
for Zanjones, 1% square leagues, in Monterey 
county, granted August 20th, 1839, by Manuel 
Jimeno to Gabriel de la Torre; claim filed 
April 2d, 1852, confirmed by the commission 
February 21st, 1854, by the district court Jan- 
uary 11th, 1856. and appeal dismissed Febru- 
ary 5th, 1857; containing 6,714.49 acres. 

152, 109, S. D., 21. Mariano Malarin, execu- 
tor of the estate of Juan Malarin, claimant for 
•Guadalupe Llanito de los Correos, 2 square 
leagues, in Monterey county, granted May 22d, 

1833, by Jose" Figueroa to Juan Malarin; claim 
filed April 2d, 1852, confirmed by the commis- 
sion February 21st, 1854, 3 by the district court 
January 11th, 1856, and appeal dismissed Feb- 
ruary 5th, 1857; containing 8.S58.44 acres. 

153, 204, S. D. Mariano Malarin, attorney 
lor JosG Santiago Estrada and brothers, claim- 
ants for Buenavista, 2 square leagues, in Mon- 
terey county, granted May 28th, 1822, by L. 
A. Arguello to Jos6 Santiago Estrada and 
brothers; claim filed April 2d, 1S52, confirmed 
"by the commission September 26th, 1854, and 
.appeal dismissed January 14th, 1857; contain- 
ing 7,725.56 acres. 

154, 110, S. D., 46, 176. Mariano Malarin, 
•executor of the estate of Juan Malarin, claim- 
•ant for Ghualar, 2 square leagues, in Monterey 

county, granted September 7th, 1839, by Man- 
uel Jimeno to Juan Malarin; claim filed April 
2d, 1852, confirmed by the commission Febru- 
ary 21st, 1854, by the district court January 
11th, 1856, and appeal dismissed February 5th, 
1857; containing 8,880.68 acres. 

155, 16, S. D., 77. Catalina Manzaneli de 
Munras, claimant for Laguna Seca, 1 league 
by iy>» in Monterey county, granted June 22d, 

1834, by Jose" Figueroa to C. M. de Munras; 
claim filed April 2d, 1852, confirmed by the 
commission April 11th, 1853, by the district 
court February 20th, 1856, and appeal dismiss- 
ed February 24th, 1857; containing 2,179.50 
■acres. 

156, 56, N. D. 421. "William H. McKee, 
•claimant for Jacinto, 8'square leagues, in Colusi 
county, granted September 2d, 1844, by Man- 
uel Micheltorena to Jacinto Rodriguez; claim 
filed April 2d, 1852, rejected by the commission 
-October 18th, 1853, confirmed by the district 
•court January loth, 1857, and appeal dismissed 
August 5th, 1857; containing 35,487.52 acres. 
Patented. 

157, 42, N. D. 412. Josefa Soto, claimant 
for Oapay, 10 square leagues, in Colusi and 
Tehama counties, granted December 21st, 1844, 
"by Manuel Micheltorena to Josefa Soto; claim 
■filed April 5th, 1852. confirmed by the commis- 
sion April 11th, 1853, by the district court 
July 16th, 1855, and appeal dismissed Novem- 
ber 25th, 1855; containing 44,388.17 acres. 
Patented. 

158, 351, N. D. Alpheus Basilio Thompson, 
•claimant for 8 square leagues, in San Joaquin 
.and Stanislaus counties, granted June 1st, 
1846, by Pio Pico to A. B. Thompson; claim 
filed April 5th, 1852, confirmed b^ the commis- 
sion June 19th, 1855, by the district court Sep- 
tember 12th, 1856, and appeal dismissed Decem- 
ber 24th, 1856; containing 35,532.80 acres. Pat- 
ented. 

159, 51, N. D. " Henrique Huber, claimant 
for Honcut, 8 square leagues, in Butte county, 
granted February 11th, 1845, by Manuel Mi- 
cheltorena to E. Huber; claim filed April 5th, 
1852, and rejected by the commission October 
12th, 1853. 



160, 34, N. D., 310. George O. Yount, claim- 
ant for La Jota, 1 square league, in Napa 
county, granted October 23d, 1843, by Manuel 
Micheltorena to G. O. Yount; claim filed April 
5th, 1852. rejected by the commission October 
21st, 1853, confirmed by the district court July 
6th, 1854, and appeal dismissed April 2d, 1857; 
containing 4,453.84 acres. Patented. 

161, 136, N. D. Jos6 Maria Sanchez, claim- 
ant for Las Animas or Sitio de la Brea, in 
Santa Clara county, granted August 17th, 1802, 
by Marquinas to Mariano Castro, and August 
7th, 1835, by Jose" Figueroa to Josefa Romero, 
widow of M. Castro; claim filed April 5th, 1S52, 
confirmed by the commission February 14th, 1854, 
by the district court May 17th, 1856, and appeal 
dismissed January 26th, 1857; containing 24,- 
066.24 acres. 

162, 75, S. D., 273. Francisco Branch, 
claimant for Arroyo Grande or San Ramon, 
described by boundaries, in San Luis Obispo 
county, granted April 25th, 1841, by Juan B. 
Alvarado to Zeferino Carlon; claim filed April 
6th, 1852, confirmed by the commission Janu- 
ary 17th, 1854, by the district court October 
20th, 1855, and appeal dismissed February 
24th, 1857; containing 4,437.58 acres. 

363, 59, S. D., 152. Teodoro Arellanes, 
claimant for El Rincon, 1 square league, in 
Santa Barbara county, granted June 22d, 1835, 
by Jos§ Figueroa to T. Arellanes; claim filed 
April 6th, 1852, rejected by the commission 
November 22d, 1853, confirmed by the district 
court October 18th, 1855, and appeal dismissed 
February 24th, 1857; containing 4,459.63 acres. 

164, 49, N. D., 180. Josefa Haro de Guer- 
rero et al., heirs of Francisco Guerrero Palo- 
mares, claimants for El Corral de Tierra, 1 
square league, in San Francisco county, grant- 
ed October 16th, 1839, by Manuel Jimeno, and 
May 1st, 1844, by Manuel Micheltorena, to F. 
G. Palomares; claim filed April 6th, 1852, con- 
firmed by the commission April 18th, 1853, by 
the district court March 24th, 1856, and appeal 
dismissed December 24th, .1856; containing 7,- 
766.35 acres. 

165, 50, N. D., 246; 430. Jacob P. Leese, 
claimant for Huichicha, 2 square leagues, in 
Sonoma county, granted October 26th, 1S41, by 
Manuel Jimeno, and July 6th, 1844, by Manuel 
Micheltorena, to J. P. Leese; claim filed April 
6th, 1852, confirmed by the commission April 
18th, 1853, by the district court April 22d, 
1856, and appeal dismissed December 24th, 
1856; containing 18,704.04 acres. Patented. 

166, 47, N. D., 225. Marico Ygnacio del 
Bale et al., widow and heirs of Ed. A. Bale, 
claimants for Came Humana, 4 square leagues, 
in Napa county, granted March 14th, 1841, by 
Juan B. Alvarado to Edouardo A. Bale; claim 
filed April 6th, 1852, confirmed by the commis- 
sion April 18th, 1853, by the district court 
March 24th, 1856, and appeal dismissed De- 
cember 24th, 1856. 

167, 2S9, N. D., 210, 354. Antonio Suiiol et 
al., claimants for part of Los Coches, one-half 
square league, in Santa Clara county, granted 
March 12th, 1844, by Manuel Micheltorena to 
Roberto; claim filed April 6th, 1852, confirmed 
by the commission March 20th, 1855, by the 
district court April 1st, 1856, and appeal dis- 
missed December 24th, 1856; containing 2,219.- 
34 acres. Patented. 

16S, 46, N. D., 36. Heirs of Juan Sanchez 
de Pacheco, claimants for Arroyo de las Nue- 
ces y Bolbones, 2 square leagues, in Contra 
Costa county, granted July 11th, 1834, by JosS 
Figueroa to J. S. de Pacheco; claim filed April 
6th, 1852, confirmed by the commission April 
11th, 1853, by the district court December 22d, 
1856, decision of the TJ. S. supreme court as to 
the right of appeal in 20 Howard, 261 [61 TJ. 
SJ and decree of the district court affirmed by 
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the U. S. supreme court in 22 Howard [63 U. 
S.] 225; containing 17,734.52 acres. 

169, 111, S. D. James Stokes, claimant for 
Rancho de las Vergeles, formerly called Raneho 
de la Cafiada de Enmedio and Canada de 
Cebada, 2 square leagues, in Monterey county, 
granted August 28th, 1835, by Jose Figueroa, 
and September 4th, 1835, by Jos6 Castro, to 
JosS Joaquin Gomez; claim filed April 7th, 
1852, rejected by the commission February 
21st, 1854, confirmed by the district court Sep- 
tember 28th, 1855, and appeal dismissed Feb- 
ruary 24th, 1857; containing 8,759.82 acres. 

170, 359, S. D., 15. Henry D. McCobb, 
claimant for Corral de Tierra, described by 
boundaries, in Monterey county, granted April 
15th, 1836, by Nicolas Gutierrez to Guada- 
lupe Figueroa; claim filed April 7th, 1852, con- 
firmed by the commission July 3d, 1855, and 
by the district court June 17th, 1859. 

171, 200, N. B. John Frederick Schultess, 
claimant for 37 50-vara lots, Mission Dolores, 
in San Francisco county, granted February 
10th, 1846, by Pio Pico to Prudencio Santillan; 
claim filed April 8th, 1852, rejected by the 
commission December 19th, 1854, and appeal 
dismissed for failure of prosecution April 21st, 
1856. 

172, 201, N. D. John Frederick Schultess 
et al., claimants for 47 50-vara lots, Mission 
Dolores, in San Francisco county; claim filed 
April 8th, 1852, rejected by the commission 
December 19th, 1854, and appeal dismissed for 
failure of prosecution April 21st, 1856. 

173, 182, N. D., 328, 423. Catherine Shel- 
don, administratrix, and Gabriel W. Gunn, ad- 
ministrator of the estate of Jared Sheldon, 
claimant for Omochumne, 5 square leagues, in 
Sacramento county, granted January 8th, 1844, 
by Manuel Micheltorena to Joaquin Sheldon: 
elaim filed April 10th, 1852, confirmed by the 
commission October 10th, 1854, by the district 
court December 3d, 1856, and appeal dismissed 
August 6th, 1857. 

174, 175, S. D., 367. JosS Amesti, claimant 
for Los Corralitos, 4 square leagues, in Santa 
Cruz county, granted April 1st, 1844, by Man- 
uel Micheltorena to JosS Amesti; claim filed 
April 13th, 1852, confirmed by the commission 
May 2d, 1854, and appeal dismissed January 
28th, 1857; containing 15,440.02 acres. Pat- 
ented. 

175, 347, S. D. Santiago Arguello, claimant 
for Mission San Diego, in San Diego county, 
granted June 8th, 1846, by Pio Pico; claim 
filed April 13th, 1852, confirmed by the com- 
mission June 26th, 1855, and by the district 
court June, 1858. 

176, 340, S. D., 187. Andres Castillero, 
claimant for Island of Santa Cruz, described 
by boundaries, in Santa Barbara county, grant- 
ed May 22d, 1839, by Juan B. Alvarado to 
Andres Castillero; elaim filed April 13th, 1852, 
confirmed by the commission July 3d, 1855, 
by the district court January 14th, 1857, and 
decree affirmed by the U. S. supreme court in 
23 Howard [64 U. S.] 464. 

177, 72, g. D., 406. JosS Mariano Bonilla, 
claimant for 100 varas by 50, in San Luis 
Obispo county, granted September 30th, 1844, 
by Manuel Micheltorena to J. M. Bonilla; 
claim filed April 13th, 1852, confirmed by the 
commission January 24th, 1854, by the district 
court September 27th, 1855, and appeal dis- 
missed February 5th, 1857. 

178, 61, S. D., 481. Joaquin Carrillo and 
JosS Antonio Carrillo, claimants for Mission 
Vieja de la Purisima, 1 square league, in Santa 
Barbara county, granted November 20th, 1845, 
by Pio Pico; claim filed April 13th, 1852, con- 
firmed by the commission November 15th, 1853, 
and appeal dismissed June 8th, 1857; contain- 
ing 4,443.43 acres. 



179, 73, N. D. Rafaela Soto de Pacheco et 
al., claimants for San Ramon, 2 square leagues, 
in Contra Costa county, granted June 10th,. 
1833, by JosS Figueroa; claim filed April 13th, 
1S52, rejected by the commission November 22d, 
1853, and confirmed by the district court Feb- 
ruary 8th, 1858. 

180, 382, N.D., 511. Jasper O'Farrell, claim- 
ant for Canada de Capay, 9 square leagues, in 
Yolo county, granted May 2d, 1846, by Pio Pico- 
to Santiago Nemesis and Francisco Berreyesa; 
claim filed April 13th, 1852, confirmed by the- 
commission August 14th, 1855, by the district 
court March 2d, 1857, and appeal dismissed 
April 2d, 1857; containing 40,078.58 acres. 

181, 324, N. D., 416. Hiram Grimes, claim- 
ant for San Juan, 4% square leagues, in Placer 
and Sacramento counties, granted December 
24th, 1844, by Manuel Micheltorena to Joel P. 
Dedmond; claim filed April 13th, 1852, confirm- 
ed by the commission May 8th, 1855, by the 
district court June 3d, 1856, and appeal dis- 
missed August 11th, 1857; containing 19,982.70- 
acres. Patented. 

182, 367, N. D. Peter Lassen, claimant for 
Bosquejo, 5 square leagues, in Tehama county, 
granted December 26th, 1844, by Manuel Mich- 
eltorena to P. Lassen; claim filed April 14th,. 
1852, confirmed by the commission July 24th, 
1855, by the district court March 2d, 1857, and 
appeal dismissed July 29th, 1857; containing 
16,208.65 acres. 

183, 179, N. D. Samuel Neal, claimant for 
Esquon, o square leagues in Butte county,, 
granted December 22d, 1844, by Manuel Mich- 
eltorena and J. A. Sutter to S. NeaJ; claim 
filed April 16th, 1852, rejected by the commis- 
sion January 23d, 1855, confirmed by the dis- 
trict court March 2d, 1857, and appeal dismissed' 
July 30th, 1857; containing 22,193.78 acres. 
Patented. 

184, 295, N. D. ( 31. Martina Castro, claim- 
ant for Shoquel, 3 miles by one-half league, in 
Santa Cruz county, granted November 23d, 
1833, by JosS Figueroa to M. Castro; claim- 
filed April 16th, 1852, confirmed by the commis- 
sion June 23d, 1854, and appeal dismissed Jan- 
uary 22d, 1857; containing 1,668.03 acres. 
Patented. 

185, 371, N. D., 415. William B. Ide, claim- 
ant for Baranca Colorado, 4 square leagues, in 
Tehama county, granted December 4th, 1844, by 
Manuel Micheltorena to Josiah Belden; claim> 
filed April 19th, 1852, confirmed by the commis- 
sion July 24th, 1855, and appeal dismissed Jan- 
uary 13th, 1857; containing 17,707.49 acres. 
Patented. 

186, 40, S. D., 302. Joaquin de la Torre,, 
claimant for Arroyo Seco, 4 square leagues, in 
Monterey county, granted December 30th, 1840, 
by Juan B- Alvarado to J. de la Torre; claim 
filed April 20th, 1852, rejected by the commis- 
sion November 22d, 1853, confirmed by the dis- 
trict court March 3d, 1856, and appeal dismissed 
January 9th, 1857; containing 16,523.35 acres. 
Patented. 

187, 289, S. D. Sebastian Rodriguez, claim- 
ant for Bolsa del Pajaro, 2 square leagues, in- 
Santa Cruz county, granted September 30th, 
1837, by Juan B. Alvarado to S. Rodriguez; 
claim filed April 20th, 1852, confirmed by the- 
commission March 27th, 1855, and appeal dis- 
missed February 21st, 1857; containing 5,496.51 
acres. Patented. 

188, 257, S. D., 554. Frederick Billings et 
al., assignees of Bezer Simmons, claimants for 
an island, 2 square leagues, in San Diego coun- 
ty, granted May 15th, 1846, by Pio Pico to- 
Pedro C. Carrillo; claim filed April 20th, 1852, 
rejected by the commission October 31st, 1853, 
and confirmed by the district court January 9th r 
1857. 
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189, 49, S. D., 479. Maria Antonia de la 
Guerra y Lataillade, claimant for Corral de Cu- 
ati, 3 square leagues, in Santa Barbara county, 
granted November 14th, 1845, by Pio Pico to 
Agustin Davila; claim filed April 20th, 18o2, 
confirmed by the commission, November 22d, 
1853, by the district court September 16th, 1855, 
and appeal dismissed February 5th, 1857; con- 
taining 13,300.24 acres. 

190, 45, S. D., 237. Jos6 Maria Villavicen- 
da. claimant for Corral de Piedra, 2 square 
leagues, in San Luis Obispo county, granted 
May 14th, 1841, by Juan B. Alvarado, with an 
extension of 5, granted May 28th, 1846, by Pio 
Pico, to J. M. Villavicencia; claim filed April 
20th, 1852, confirmed by the commission No- 
vember 15th, 1853, by the .district court Decem- 
ber 3d, 1855, and appeal * dismissed February 
24th, 1857; containing 30,911.20 acres. 

191, 112, S. D., 7. Charles Walters, claim- 
ant for El Toro, 1V> square leagues, in Monterey 
countv, granted April 17th, 1835, to JosS Ra- 
mon Estrada; claim filed April 20th, 1852, con- 
firmed bv the commission December 22d, 1852, 
by the district court October 5th, 1855, and ap- 
peal dismissed February 24th, 1857; containing 
5,668.41 acres. 

192, 229, N. D., 202. Sebastian Rodriguez, 
claimant for Rincon de la Ballena, 1 square 
league, in Santa Cruz county, granted April 15th, 
1839, by Juan B. Alvarado to Jos§ Cornelio 
Bernal; claim filed April 20th, 1852, and reject- 
ed by the commission November 14th, 1854. 

193, 227, N. D., 264. John B. R. Cooper, 
claimant for El Molino or Rio Ayoska, 10% 
square leagues, in Sonoma county, granted De- 
cember 31st, 1833, by Jos6 Figueroa, and Feb- 
ruary 24th, 1836, by Nicolas Gutierrez to J. B. 
R. Cooper; claim filed April 20th, 1852, con- 
firmed by the commission November 14th, 1854, 
by the district court March 24th, 1856, and ap- 
peal dismissed December loth, 1856; containing 
17,892.42 acres. Patented. 

194, 39. N. D., 226. Salvador Vallejo, claim- 
ant for Llajome, 1% square leagues, in Napa 
county, granted March 16th, 1841, by Juan B. 
Alvarado to Tomaso A. Rodriguez; claim filed 
April 20th. 1S52, confirmed by the commission 
February 21st. 1S53, and appeal dismissed Feb- 
ruary 9th, 1857; containing 6,652.58 acres. 

195, 3, S." D., 95. Josefa Antonin Gomez de 
"Walters et al., widow and heirs of Rafael Gom- 
ez, claimants . for Los Tularcitos, 6 square 
leagues, in Monterey county, granted December 
18th. 1834, by Jos6 Figueroa to Rafael Gomez; 
claim filed April 20th, 1852,' confirmed by the 
commission December 22d, 1852, by the district 
court September 24th. 1855, and appeal dismiss- 
ed February 5th, 1857; containing 26,581.34 
acres. 

196, 302, N. D. Charles Chana, claimant for 
Nemshas, 4 square leagues, granted July 26th, 
1844, by Manuel Michel torena to Teodoro Sicard; 
claim filed April 22d, 1852, confirmed by the 
commission January 23d, 1855, by the district 
court October 16th, 1856, judgment of district 
court reversed by the IT. S. supreme court and 
petition dismissed in 24 Howard [65 U. SJ 151. 

197, 74, N. D., 400. JosS B. Chiles, claim T 
ant for Catacula, 2 square leagues, in Napa 
county, granted November 4th, 1844, by Manuel 
Micheltorena to J. B. Chiles; claim filed April 
21st, 1852, confirmed by the commission Novem- 
ber 4th, 1853, by the district court August 13th, 
1855, and appeal dismissed April 2d, 1857; con- 
taining 8,545.72 acres. 

198, 40, N. D., 207. Ygnacio Pacheco, claim- 
ant for San Jose, 1% square leagues, in Marin 
county, granted October 3d, 1840, by Juan B. 
Alvarado to Y. Pacheco; claim filed April 23d, 

1852, confirmed by the commission April 11th, 

1853, by the district court March 24th, 1857, 



and appeal dismissed July 31st, 1857; contain- 
ing 6,659.25 acres. Patented. 

199, 15, N. D., 507. Charles Mayer et al., 
claimants, for German, 5 square leagues, in Men- 
docino county, granted April 8th. 1846, by Pio 
Pico to Ernest Rufus; claim filed April 27th, 
1852, confirmed by the commission December 
22d, 1852, by the district court September 10th, 
1855, and by the U. S supreme court; contain- 
ing 17,580.01 acres. 

200, 81, N. D., 230. Teodoro Robles and Se- 
cundino Robles, claimants for Rincon de San 
Francisquito, in Santa Clara county, granted 
March 29th, 1841, by Juan B. Alvarado to JosS 
Pena; claim filed April 27th, 1S52, confirmed 
by the commission November 29th, 1853, by the 
district court October 29th, 1855, and by the U. 
S. supreme court. 

201, 33, N. D. Samuel J. Hensley, claimant 
for Aguas Nieves, 6 square leagues, in Butte 
county, granted December 22d, 1844, by Manuel 
Micheltorena to Samuel J. Hensley; claim filed 
April 27th, 1852, confirmed by the commission 
February 14th, 1853, by the district court July 
5th, 1855, decision of the U. S. supreme court as- 
to the right of appeal-in 20 Howard [61 U. S.) 
261. 

202, 43, N. D., 549. William Gordon and Na- 
than Coombs, claimants for Chimiles, 4 square 
leagues, in Napa county, granted May 2d, 1846, 
"by Pio Pico to JosS Ygnacio Berreyesa; claim 
filed April 28th, 1852, confirmed by the commis- 
sion April 11th, 1853, and appeal dismissed July 
27th, 1857; containing 17,762.44 acres. Pat- 
ented. 

203, 26, N. D. William Gordon, claimant for 
Quesesosi or Guesesosi, 2 square leagues, in Yolo- 
county, granted January 27th, 1843, by Manuel 
Micheltorena to William Gordon; claim filed 
April 2Sth, 1852, confirmed by the commission 
January 10th, 1853, by the district court March- 
2d, 1857, and appeal dismissed June 2d, 1S57; 
containing 8,894.49 acres. Patented. 

204, 308, N..D. Teodora Soto, claimant for 
Canada del Hambre and Las Bolsas del Ham- 
bre, 2 square leagues, in Contra Costa county, 
granted May 18th, 1842, by Juan B. Alvarado 
to Teodora Soto; claim filed April 29th, 1852, 
confirmed by the commission May 15th, 1855, 
by the district court April 16th, 1857, and ap- 
peal dismissed August 11th, 1857; containing- 
13,312.70 acres. 

205, 121, N. D., 571. James D. Galbraith, 
claimant for Bolsa de Tomales, 5 square leagues, 
in Marin county, granted June 12th, 1845, by 
Pio Pico to Juan N. Padilla; claim filed April 
29th, 1852, confirmed by commission April 11th, 
1854, by the district court December 1st, 1854, 
decree reversed by the U. S. supreme court and 
cause remanded in 22 Howard [63 U. S.] 87. 
Confirmed by the district court February 7th, 
1861. 

206, 336, S. D., 110. Antonia Maria Cota et 
al., heirs of Tomas Olivera, claimants for Te- 
pusquet, 2 square leagues, in Santa Barbara 
county, granted April 7th, 1837, by Juan B. Al- 
varado to Thomas Olivera; claim filed April 
30th, 1852, confirmed by the commission July 
3d, 1855, and appeal dismissed February 21st, 
1S57; containing 8,900.75 acres. 

207, 246, N. D.; 286 S. D., (returned to N. 
D. September 21st, 1855.) Joseph L. Majors, 
in behalf of his wife, Maria de los Angeles Cas- 
tro, claimant for Rancho del Refugio, one-third 
of Rancho, in Santa Cruz county, granted April 
8th, 1839, by Juan B. Alvarado to Maria Can- 
dida, Maria Jacinta and Maria de los Angeles- 
Castro; claim filed April 30th, 1852, rejected by 
the commission January 15th, 1855, and for fail- 
ure of prosecution appeal dismissed December 
18th, 1856. 

208, 180, N. D., 233. J. L. Majors, claimant 
for San Agustin, 1 square league, in Santa Cruz> 
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-county, granted April 21st 1841, by Juan B. Al- 
varado to Juan JosS Orisostomo Mayor; claim 
filed April 30th, 1852, confirmed by the com- 
mission September 26th, 1854, by the district 
-court December 23d, 1857, and appeal dismissed 
December 23d, 1857; containing 4,436.78 acres. 

209, 250, N. D., 324. Ramon Rodriguez and 
Francisco Alviso, claimants for Agua Puerca 
and Las Traneas, 1 square league, in Santa Cruz 
county, granted November 2d, 1843, by Manuel 
Micheltorena to R. Rodriguez and F. Alviso; 
claim filed April 30th, 1852, and rejected by the 
commission January 30th, 1855. 

210, 255, N. D. William Boele, claimant for 
La Carbonera, one-half square league, in Santa 
Cruz county, granted February 3d, 1S38, by Ju- 
an B. Alvarado to "William Boele; claim filed 
April 30th, 1852, confirmed by the commission 
-January 23d, 1855, and appeal dismissed Feb- 
ruary 13th, 1857; containing 1,062.14 acres. 

211, 113, S. D. Henry Haight, claimant for 
Atascadero, 1 square league, in San Luis Obispo 
county, granted May 6th, 1842, by Juan B. Al- 
varado to Trifon Garcia; claim filed May 3d, 
1S52, confirmed by the commission March 6th, 

1855, and appeal dismissed January 19th, 1857; 
-containing 4,348.23 acres. Patented. 

212, 288, N. D. Pearson Barton Reading, 
-claimant for part of Capay, (see No. 157) 5 
square leagues, in Tehama county, granted Oc- 
tober 13th, 1835, by Manuel Micheltorena to 
Josef a Soto; claim filed May 3d, 1S52, and re- 
jected by the commission March 6th, 1855. 

213, 107, N. D., 30. John Marsh, claimant 
for Los Mejanos, 4 leagues by 3, in Contra Costa 
county, granted October 13th, 1835, by Jose" 
Castro to Jose Noriega; claim filed May 3d, 
1852, rejected by the commission March 14th, 

1854, confirmed by the district court April 9th, 
1858, and by the XL S. supreme court. 

214, 275, S. D., 131. Francisco and Juan 
Bolcoff, claimants for Refugio, 3 leagues by 2, 
In Santa Cruz county, granted April 7th, 1841, 
by Juan B. Alvarado to Jose Bolcoff; claim 
filed May 5th, 1852, confirmed by the commis- 
sion January 30th, 1855, and appeal dismissed 
February 21st, 1857; containing 12,147.12 acres. 
Patented. 

215, 37, S. D., 130. Miguel Abila, claimant 
for San Miguelito, 2 square leagues, in San Luis 
Obispo county, granted May 10th, 1842, by Juan 
B. Alvarado to M. Abila; claim filed May 5th, 
1852, confirmed by the commission December 
6th, 1S53, by the district court January 25th, 

1856, and appeal dismissed February 23d, 1857. 

216, 3S, S. D., 503. Miguel Abila, claimant 
for addition to San Miguelito, (see No. 215) 500 
varas, in San Luis Obispo county, granted March 
17th, 1846, by Pio Pico to Miguel Abila; claim 
filed May 6th, 1852, confirmed by the commis- 
sion December 6th, 1853, by the district court 
January 25th, 1856, and appeal dismissed Feb- 
ruary 25th, 1857. 

217, 21, S. D., 355 478. Octaviano Gutier- 
rez, claimant for La Laguna, in Santa Barbara 
■county, granted November 13th, 1845, by Pio 
Pico to Miguel Abila; claim filed May 7th, 
1852, confirmed by the commission February 
21st, 1853, by the district court December 3d, 

1855, and appeal dismissed February 23d, 1857; 
containing 18,212.48 acres. 

21S, 28, S. D., 26S, 317, 470, 524. John 
Wilson, claimant for Caiiada de los Osos Pecho y 
Islay, in San Luis Obispo county, granted "Decem- 
ber 1st, 1842, by Juan B. Alvarado to Victor Lin- 
ares, April 27th, 1843, by Manuel Micheltorena 
to Francisco Vadillo, and September 24th, 1845, 
by Pio Pico to James Scott and John Wilson; 
claim filed May 7th, 1852, confirmed by the com- 
mission April 18th, 1853, and appeal dismissed 
January 8th, 1859; containing 32,430.70 acres. 



219, 200, S. D., 272. Guillermb Domingo Fox- 
on, claimant for Tinaquaic, 2 square leagues, in 
Santa Barbara county, granted May 6th, 1837, 
by Juan B. Alvarado to Victor Linares; claim 
filed May 7th, 1852, confirmed by the commis- 
sion February 7th, 1853, by the district court 
October 5th, 1855, and appeal dismissed Febru- 
ary 5th, 1857; containing 8,874.60 acres. 

220, 25, S. D., 474. John Wilson, claimant 
for Caiiada del Chorro, 1 square league, in San 
Luis Obispo county, granted October 10th, 1845, 
by Pio Pico to Diego Scott and Juan Wilson; 
claim filed May 7th, 1852, confirmed by the com- 
mission April lSth, 1853, by the district court 
October 20th, 1855, and appeal dismissed Feb- 
ruary 5th, 1857; containing 3,166.99 acres. Pat- 
ented. 

221, 184, S. D., 534, 575. Thomas M. Rob- 
bins and Manuela Carrillo de Jones, claimants 
for La Calera or Las Positas, described by 
boundaries, in Santa Barbara county, granted 
May 16th, 1843, by Manuel Micheltorena to Nar- 
eiso Fabrigat, and one-half square league addi- 
tional, July 1st, 1846, by Pio Pico to Thomas 
M. Bobbins; claim filed May 8th, 1852, confirm- 
ed by the commission April 11th, 1854, and ap- 
peal dismissed February 21st, 1857; containing 
3,281.70 acres. 

222, 2, S. D., 372. John Keyes, claimant for 
Caiiada de Salsipuedes, 1% square leagues, in 
Santa Barbara county, granted May 18th, 1844, 
by Manuel Micheltorena to Pedro Cordero; claim 
filed May 8th, 1852, confirmed by the commis- 
sion December 18th, 1852, by the district court 
October 12th, 1855, and appeal dismissed Feb- 
ruary 24th, 1857; containing 6,655.38 acres. 

223, 134, N. D., 182. Juan Martin, claimant 
for Corte de Madera de Novato, 2 square leagues, 
in Marin county, granted October 16th, 1839, by 
Juan B. Alvarado to J. Martin; claim filed May 
8th, 1852, confirmed by the commission Febru- 
ary 14th, 1854, by the district court October 
29th, 1855, and appeal dismissed September 8th, 
1857; containing 8,878.82 acres. 

224, 366, S. D. John Wilson, claimant for 
part of the buildings of the Mission San Luis 
Obispo, in San Luis Obispo county, granted De- 
cember 6th, 1845, by Pio Pico to Scott, Wilson 
and MeKinley; claim filed May lOth, 1852, con- 
firmed by the commission July 17th, 1855, and 
by the district court June 8th, 1858. 

225, 231, S, D. Valentin Cota et al., claim- 
ants for Rio de Santa Clara, in Santa Clara 
county, granted May 22d, 1837, by Juan B. Al- 
varado to Valentin Cota et al.; claim filed May 
10th, 1852, rejected by the commission October 
31st, 1854, and confirmed by the district court 
June 4th, 1857. 

226, 268, N. D. Michael C. Nye, claimant 
for Willy, 4 square leagues, granted December 
22d, 1844, by Manuel Micheltorena and J. A. 
Sutter to Michael C. Nye; claim filed May 10th, 
1852, confirmed by the commission February 
8th, 1855, by the district court February 16th*, 
1857, and rejected by the U. S. supreme court in 
21 Howard [62 U. S.] 408. 

227, 370, N. D., 396. Andrew Randall and 
Samuel Todd, claimants for Aguas Frias, 6 
square leagues, in Butte county, granted Novem- 
ber 10th, 1844, by Manuel Micheltorena to Sal- 
vador Osio; claim filed May 12th, 1852, confirm- 
ed by the commission July 17th, 1853, by the 
district court May 7th, 1857, and apDeal dis- 
missed JMay 7th, 1857; containing 26,761.40 
acres. Patented. 

228, 362, N. D., 252, 419, and 357, S. D. 
Guillermo Bduardo Hartnell, claimant for Todos 
Santos y San Antonio, 5 square leagues, in San- 
ta Barbara county, granted August 28th, 1841, 
by Juan B. Alvarado, and Cosumnes, 11 square 
leagues, in Sacramento county, November 3d, 
1844, by Manuel Micheltorena to Salvador Osio; 
claim filed May 12th, 1852, confirmed for sis 
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leagues on the* Cosumnes river by the commis- 
sion August 7th, 1855, by the district" court 
May 14th, 1857, and decree affirmed by the U. 
S. supreme court in 22 Howard [63 IT. S.] 286. 

229, 131, N. D. Josefa Palomares et al., 
heirs of Francisco Guerrero, claimants for 400 
varas square, Mission Dolores, in San Francisco 
county, granted November 30th, 1836; claim 
filed May 15th, 1852, confirmed by the commis- 
sion March 14th, 1854, by the district court 
March 24th, 1856, and appeal dismissed April 
2d, 1857; containing 28.41 acres. 

230, 232, N. D., 281. William WolfskiU, 
claimant for Rio de los Putos, 4 square leagues, 
in Yolo and Solano counties, granted May 24tb, 
1842, by Juan B. Alvarado to Francisco Guer- 
rero; claim filed May 15th, 1852, confirmed by 
the commission November 7th, 1854, and appeal 
dismissed March 14th, 1857; containing 17,- 
754.73 acres. Patented. 

231, 102, N. D., 126. Antonio Sufiol et al., 
claimants for El Valle de San JosS, described 
by boundaries, in Alameda county, granted April 
10th, 1839, by Juan B. Alvarado to Antonio 
Maria Pico et al.; claim filed May 18th, 1852, 
confirmed by the commission January 31st, 1854, 
by the district court January 14th, 1856, and de- 
cision of the IT. S. supreme court as to the right 
of appeal in 20 Howard [61 IT. S.] 261; con- 
taining 51,572.26 acres. 

232, 103, N. D., 548. Juan Roland, claimant 
for 11 square leagues, at the junction of the 
San Joaquin and Stanislaus rivers, granted May 
2d, 1846, by Pio Pico to Juan Roland; claim 
filed May 18th, 1852, and rejected by the com- 
mission January 31st, 1854. 

233, 329, N. D., 365. Joshua" S. Bracket*, 
claimant for Soulajule, 3 square leagues, in Mar- 
in county, granted March 29th, 1844, by Manuel 
Micheltorena to Ramon Mesa; claim filed May 
20th, 1852, rejected by the commission April 
17th, 1855, confirmed by the district court March 
3d, 1856, and appeal dismissed August 7th, 1857; 
containing 2,492.19 acres. 

234, 328, N. D. George N. CornwelV claim- 
ant for Soulajule, 1% square miles, in Marin- 
county, granted March 29th, 1844, by Manuel 
Micheltorena to Ramon Mesa; claim filed May 
20th, 1852, rejected by the commission April 
17th, 1S55, confirmed by the district court Feb- 
ruary 23d, 1857, and appeal dismissed August 
7th, 1857; containing 919.18 acres. 

235, 348, N. D. Emanuel Pratt, claimant for 
Socayac, 3 square leagues, granted December 
22d, 1844, by Manuel Micheltorena to John 
Chamberlain; claim filed May 21st, 1852, con- 
firmed by the commission July 10th, 1855, by 
the district court March 16th, 1857, and decree 
reversed by the U. S. supreme court, with direc- 
tion to dismiss the petition, in 23 Howard [64 
U. SJ 476. 

236, 175, N. D., 433. Maria Anastasia Hi- 
guera de Berreyesa, claimant for Las Putas, 8 
square leagues, in Solano county, granted No- 
vember 3d, 1843, by Manuel Micheltorena to 
JosG de Jesus y Sisto Berreyesa; claim filed 
May 21st, 1852, confirmed by the commission 
September 5th, 1854, by the 'district court Au- 
gust 13th, 1855, and appeal dismissed April 2d, 
1857; containing 35,515.82 acres. 

237, 423, N. D. Mayor and common council 
of Sonoma, claimants for Pueblo of Sonoma, 4 
square leagues, granted June 24th, 1S35, by M. 
G. Vallejo to Pueblo of Sonoma; claim filed 
May 21st, 1S52, and confirmed by the commis- 
sion January 22d, 1856. 

238, 129, N. D., 221. Maria Antonia Mesa, 
widow of Rafael Soto, claimant for Rineonada 
del Arroyo de San Francisquito, one-half square 
league, in Santa Clara county, granted February 
16th, 1841, by Juan B. Alvarado to M. A. Mesa; 
claim filed May 25th, 1852, rejected by the com- 
mission March 21st, 1854, confirmed by the dis- 



trict court November 23th, 1855, and appeal dis- 
missed April 16th, 1S57; containing 2,229.84- 
acres. 

239, 191. S. D., 391. Jose Joaquin Ortega 
and Edouardo Stokes, claimants for Santa Ysabel,. 
4 square leagues, in San Diego county, granted 
November 9th, 1844, by Manuel- Micheltorena to- 
Jos6 Joaquin Ortega and Edouardo Stokes; claim: 
filed May 25th, 1852, rejected by the commission 
September 19th, 1854, and confirmed by the dis- 
trict court February 8th, 1858. 

240, 327, S. D., 327. Jose Antonio Aguirre- 
and Ignacio del Valle, claimants for Tejon, 22 
square leagues, in Los Angeles and Buena Vista 
counties, granted November 24th, 1843, by Man- 
uel Micheltorena to J. A. Aguirre and Ignacio* 
del Valle; claim filed May 25th, 1852, confirm- 
ed by the commission May 8th. 1855, and by the- 
district court March 15th, 1858. 

241, 351, S. D., 375. Petronillo Rios, claim- 
ant for Paso de Robles, 6 square leagues, in San- 
Luis Obispo county, granted May 12th, 1844, by 
Manuel Micheltorena to Pedro Narvaez; claim 
filed May 25th, 1852, confirmed by the commis- 
sion July 3d, 1855, and appeal dismissed Febru- 
ary 21st, 1857; containing 25,993.18 acres. 

242, 57, S. D., 504. Juana Tico de Rodriguez, 
et al., heirs of Ramon Rodriguez, claimants for- 
Canada de San Miguelito and Canada del Diablo,., 
2 square leagues, in Santa Barbara county, grant- 
ed March 21st, 1846, by Pio Pico to Ramon Rod- 
riguez; claim filed May 26th, 1852, rejected br 
the commission December 13th, 1853, confirmed" 
by the district court January 7th, 1856, and ap- 
peal dismissed February 5th, 1856; containing- 
8,877.04 acres. 

243, 32, N. D., 154. George C. Yount, claim- 
ant for Caymus, 2 square leagues, in Napa coun- 
ty, granted February 23d, 1836, by Nicolas Gu- 
tierrez to Geo. C. Yount; claim filed May 26th, 

1852. confirmed by the commission February 
8th, 1853, by the district court July 17th, 1855, 
and appeal dismissed February 23d, 1857; con- 
taining 11,886.63 acres. 

244, 211, N. D. Liberata Cesena Bull et al., 
heirs of William Fisher, claimants for La La- 
guna Seca, 4 square leagues, in Santa Clara 
county, granted July 23d, 1834, by Jos6 Figueroa 
to Juan Alvirez; claim filed May 27th, 1S52, 
confirmed by the commission September 26th, 

1853, by the district court July 17th, 1855, and 
appeal dismissed January 14th, 1S57; contain- 
ing 19,972.92 acres. 

245, 331, N. D. Pedro J. Vasquez, claimant 
for part of Soulajule, 12 square leagues, in Mar- 
in county, granted March 29th, 1844, by Manuel 
Micheltorena to Ramon Mesa; claim filed May 
27th, 1852, rejected by the commission April 
17th, 1855, confirmed by the district court March 
3d, 1856, and appeal dismissed August 7th, 1S57;- 
containing 4,473.71 acres. 

246, 352, N. D. Luis D. Watkins, claimant 
for part of Soulajule, 2% square leagues, in 
Marin county, granted March 29th, 1844, by- 
Manuel Micheltorena to Ramon Mesa; claim filed 
May 27th, 1852, rejected by the commission 
April 17th, 1855, confirmed by the district court 
March 3d, 1856, and appeal dismissed August 
7th, 1857; containing 919.18 acres. 

247, 334, N. D. Martin F. Gormley, claim- 
ant for part of Soulajule, one-half square league, 
in Marin county, granted March 29th, 1844, by 
Manuel Micheltorena to Ramon Mesa; claim 
filed May 27th, 1852, rejected by the commis- 
sion April 17th, 1855, confirmed by the district, 
court March 3d. 1856, and appeal dismissed 
March 7th, 1857; containing 2,266.25 acres. 

248, 331, N. D. Charles Covillaud, claimant 
for New Helvetia, part of 11 leagues first grant- 
ed, in Yuba and butter counties, granted July 
18th, 1841, by Juan B. Alvarado, and 1845. by 
Manuel Micheltorena, to John A. Sutter; claim 
filed May 31st, 1852, confirmed by the commis- 
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sion May 22d, 1855, and by the district court 
April 10th, 1858. 

249, 140, N. D. Mariano Guadalupe Vallejo, 
claimant for Yulupa, 3 square leagues, in Sono- 
ma county, granted November 23d, 1844, by 
Manuel Micheltorena to Miguel Alvarado; claim 
filed May 31st," 1852, rejected by the commis- 
sion May 10th, 1854, confirmed by the district 
court January 21st, 1857, decree reversed by 
the TJ. S. supreme court and cause remanded for 
further evidence, in 22 Howard [63 XL S.] 416. 

250, 321, N. D., 306. ' Mariano Guadalupe 
Vallejo, claimant for Petaluma, 10 square 
leagues, in Sonoma county, granted October 22d, 

1843, by Manuel Micheltorena to M. G. Vallejo, 
(grant) and 5 square leagues, June 22d, 1844, by 
Manuel Micheltorena to M. G. Vallejo (sale by 
the government); claim filed May 31st, 1852, 
confirmed by the commission May 22d, 1855, by 
the district court March 16th, 1857, and appeal 
dismissed July 3d, 1857; containing 66,622.17 
acres. 

251, 326, N. D. Guadalupe Vasquez de West 
et ah, claimants for San Miguel, 6 square 
leagues, in Sonoma county, granted November 
2d, 1840, by Juan B. Alvarado, and October 
14th, 1844, by Manuel Micheltorena, to Marcus 
West; claim filed May 31st, 1852, rejected by 
the commission April 24th, 1855, confirmed by 
the district court June 2d, 1857, and decree con- 
firmed by the" XL S. supreme court for one league 
and a half, in 22 Howard [63 U. S.] 315. 

252, 58, N. D., 362. Joaquin Carrillo, claim- 
amt for Llano de Santa Rosa, 3 square leagues, 
in Sonoma county, granted March 29th, 1844, 
by Manuel Micheltorena to Marcus West; claim 
riled May 31st, 1852, confirmed by the commis- 
sion October 21st, 1S53, by the district court 
March 24th f 1856, and appeal dismissed Janu- 
ary 13th, 1857; containing 13,336.55 acres. 

253, 358, S. D., 579. J. X Warner, claim- 
ant for Camajal y El Palomar, 4 square leagues, 
in San Diego county, granted August, 1846, by 
Pio Pico to Juan J. Warner; claim filed May 
31st, 1852, rejected by the commission July 17th, 
1855, and by the district court September 14th, 
1860. 

254, 219, S. D., 228, 407. * J. J. Warner, 
claimant for Agua Galiente or Valle de San 
Jose, 6 square leagues, in San Diego county, 
granted January 8th, 1840, by Juan P>. Alva- 
rado to Jos§ Antonio Pico, and November 28th, 

1844, bv Manuel Micheltorena to Juan J. War- 
ner; claim filed May 31st, 1852, confirmed by 
the commission October 10th, 1854, by the dis- 
trict court February 6th, 1856, and appeal dis- 
missed February 24th, 1857; containing 26,- 
629.88 acres. 

255, 298, N. D., 340. Charles M. Weber, 
claimant for Campo de los Franceses, 11 square 
leagues, in San Joaquin county, granted June 
13th, 1844, by Manuel Micheltorena to Guiller- 
mo Gulnack; claim filed May 31st, 1852, con- 
firmed by the commission April 17th, 1855, by 
the district court May 1st, 1857, and by the U. 
S. supreme court; containing 48,747.03 acres. 
Patented. 

256, 234, N. D„ 300. Jos6 Joaquin Bstudil- 
lo, claimant for San Leandro, 1 square league, 
in Alameda county, granted October 16th, 1842, 
by Juan B. Alvarado to Joaquin Estudillo; claim 
filed May 31st, 1852, confirmed by the commis- 
sion January 9th, 1855, by the district court 
May 7th, 1857, and by the IT. S. supreme court; 
containing 7,010.84 acres. 

257, 97, N. D. Mariano Castro, claimant for 
Eaneho del Refugio or Pastoria de las Borregas, 
2 square leagues, in Santa Clara county, granted 
June 15th, 1842, by Juan B. Alvarado to Fran- 
cisco Estrada; claim filed May 31st. 1852, con- 
firmed by the commission January 23d, 1854, by 
the district court November 23d, 1859, and by 
the U. S. supreme court. 



258, 119, N. D., 358. Tomas Pacheco and 
Agustin Alviso, claimants for Potrero de los Cer- 
ritos, 3 square leagues, in Alameda county, grant- 
ed March 23d, 1844, by Manuel Micheltorena to 
T. Pacheco and A. Alviso; claim filed May 31st, 
1852, confirmed by the commission February 
14th, 1854, by the district court October 29th, 
1855, and by the U. S. supreme court; contain- 
ing 10,610.26 acres. 

259, William Reynolds and Daniel Frink, 
claimants for part of Nieasia, 2*£ square leagues, 
in Marin county, granted August 1st, 1844, by 
Manuel Micheltorena to Pablo de la Guerra and 
Juan Cooper; claim filed June 2d, 1852 (see No. 
270). 

260, 342, N. D., 234. Isaac Graham et al., 
claimants for Zayanta, 1 league by one-half, in 
Santa Cruz county, granted April 22d, 1841, by 
Juan B. Alvarado to Juan JosS Crisostomo May- 
or; claim filed June 4th-, 1852, confirmed by the 
commission June 26th, 1855, and appeal dismiss- 
ed; containing 2,514.64 acres. 

261, 360, N. D., 311. James M. Harbin et al., 
claimants for Rio de Jesus Maria, 6 square 
leagues, in Yolo county, granted October 23d, 
1843, by Manuel Mieheltorena to Tomas Hardy; 
claim filed June 8th, 1852, confirmed by the 
commission June 26th, 1855, by the district court 
March 23d, 1857, and appeal dismissed May Sth, 
1857; containing 26,637.42 acres. Patented. 

262, 114, S. D., 467. T. W. Sutherland, 
guardian of the minor children of Miguel Pedro- 
rena, claimants for El. Cajon, 11 square leagues, 
in San Diego county, granted September 23d, 
1845, by Pio Pico to Maria Antonia Estudillo de 
Pedrorena; claim filed June 10th, 1852, confirm- 
ed by the commission March 14th, 18o4, by the 
district court September 28th, 1855, and by the 
U. S supreme court in 19 Howard [60 TJ. S.] 
363; containing 48,794.03 acres. 

263, 82, S. D., 495. T. W. Sutherland, guard- 
ian of the minor children of Miguel Pedrorena, 
claimants for San Jacinto Nuevo and Potrero. in 
San Diego county, granted January 14th, 1846, 
by Pio Pico to Miguel Pedrorena; claim filed 
June 10th, 1852, rejected by the commission De- 
cember 27th, 1853, confirmed by the district 
court December 24th, 1855, and appeal dismiss- 
ed February 23d, 1857. 

264, 254, S. D. W. E. P. Hartnell, claimant 
for part of the Alizal, two-thirds square league, 
in Monterey county, granted January 26th, 1834, 
by JosS Figueroa to Guillermo Eduardo Hart- 
nell; claim filed June 10th, 1852, confirmed by 
the commission October 31st, 1854, by the dis- 
trict court October 3d, 1855, and appeal dis- 
missed February 5th, 1857; containing 2,971.26 
acres. 

265, 241, S. D. Maria Antonia de la Guerra 
y Lataillade, claimant for La Zaca, in Santa 
Barbara county, granted, 1838, by Juan B. Al- 
varado to Antonio; claim filed June 10th, 1852, 
confirmed by the commission November 14th, 
1S54, by the district court January 25th, 1856, 
and appeal dismissed February 5th, 1857; con- 
taining 4,480 acres. 

266, 115, S. D., 409. Agustin Yansens, claim- 
ant for Lomas de laPurificacion,3 square leagues, 
in Santa Barbara county, granted December 
27th, 1844, by Manuel Micheltorena to A. Yan- 
sens; claim filed June 10th, 1852, confirmed by 
the commission November 14th, 1S54, by the 
district court October 3d, 1855, and- appeal dis- 
missed February Sth, 1857; containing 13,341.49 
acres. 

267, 170, N. D., 370. Antonio Maria Pico 
and Henry M. Naglee, claimants for El Pesca- 
dero, 8 square leagues, in San Joaquin county, 
granted November 28th, 1843, by Manuel Mich- 
eltorena to Antonio Maria Pico; claim filed June 
10th, 1852, rejected by the commission Septem- 
ber 19th, 1S54, confirmed by the district court 
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■September 2d, 1S56^ and by the U. S. supreme 
■court; containing 3o,546.39 acres. 

268, 218, N. D.. 578. Josefa Carrillo de Fitch 
■et al., heirs of Henry D. Fitch, claimants for 
Paraje del Arroyo, one-half square league, at 
Presidio San Francisco, granted July 24th, 1846, 
bv Pio Pico to Henry D. Fitch and Francisco 
Guerrero; claim filed June 10th, 1852, rejected 
by the commission November 7th, 1854, and by 
the district court December 10th, 1857. 

269, 275, N. D., 136. Encarnadon Mesa et 
al„ claimants for San Antonio, 1 square league, 
in Santa Clara county, granted March 24th, 
1839, by Juan B. Alvarado to Prado Mesa; 
claim filed June 11th, 1852, confirmed by the 
commission January 30th, 1855, by the district 
court March 10th, 1856, and appeal dismissed 
March 13th, 1857; containing 898.41 acres. 

270, 392, °N. D., 420. Henry W. Halleck and 
James Black, claimants for Nicasia, 10 square 
leagues, in Marin county, granted August 18th, 
1844, by Manuel Micheltorena to Pablo de la 
Guerra and Juan Cooper; claim filed June 14th, 
1852, confirmed by the commission September 
25th, 1855, by the district court March 9th, 
1S57, and appeal dismissed April 30th, 1857; 
containing 56,621.04 acres. 

271, 333, S. D. Joaquin Gutierrez, claimant 
for El Potrero de San Carlos, 1 square league, 
in Monterey county, granted October 28th, 1837, 
by Juan B. Alvarado to Fructuoso; claim filed 
June 14th, 1852, confirmed by the commission 
June 5th, 1855, and appeal dismissed June Sth, 
1857; containing 4,306.98 acres. 

272, 116, S. D., 211. Maria Merced Lugo de 
Foster et al., claimants for- San Pascual, 3 
square leagues in Los Angeles county, granted 
September 24th, 1840, by Juan B. Alvarado to 
Enrique Sepulveda and JosS Perez; claim filed 
June 14th, 1852, rejected by the commission 
February 14th, 1854, and dismissed for want of 
prosecution March 7th, 1860. 

273, 98, N. D., 345. Antonio Maria Peralta, 
claimant for part of San Antonio, 2 square 
leagues, in Alameda county, granted August 
16th, 1820, by Pablo Y. de Sola to Luis Peralta; 
claim filed June 18th, 1852. confirmed by the 
commission February 7th, 1854, by the district 
court December 4th, 1855, and appeal dismissed 
October 20th, 1857; containing 16,067.76 acres. 

274, 99, N. D. Ygnacio Peralta, claimant for 
part of San Antonio, 2 square leagues, in Ala- 
meda county, granted August 16th, 1820, by 
Pablo V. de Sola to Luis Peralta; claim filed 
June 18th, 1852. confirmed by the commission 
February 7th, 1854, by the district court Janu- 
ary 13th, 1857, and appeal dismissed April 20th, 
1857; containing 9,416.66 acres. Patented. 

275, 315, S. D. Josefa Morales del Castillo 
Negrete, claimant for Santa Ana y Santa Anita, 
6 square leagues, in San Joaquin county, grant- 
ed April 15th, 1836, by Nicolas Gutierrez to 
Luis del Castillo Negrete; claim filed June 24th, 
1852, rejected by the commission March 6th, 
1855, and for failure of prosecution appeal dis- 
missed December 17th, 1856. 

276, 226, N. D., 227. Manuel Alvisu, claim- 
ant for Quito, 3 square leagues, in Santa Clara 
county, granted March 16th, 1841, by Juan B. 
Alvarado to Jose Z. Fernandez and Josg Norie- 
ga; claim filed June 28th, 1852, confirmed by 
the commission December 5th, 1853, by the dis- 
trict court January 20th, 1857, and appeal dis- 
missed March 9th, 1857; containing 13,309.85 
acres. 

277, 239, N. D. Francisco Berreyesa et al., 
■ heirs of G. Berreyesa, claimants for part of the 

Kincon de los Esteros, described by boundaries, 
in Santa Clara county, granted February 10th, 
1838, by Juan B. Alvarado to Ygnacio Alvisu; 
claim filed June 2Sth, 1852, confirmed by the 
commission December 26th, 1854, by the district 



court December 28th, 1857, and appeal dismissed 
February 18th, 1858. 

278, 204, N. D., 114. Rafael Alvisu et al., 
claimants for part of the Rincon de los Esteros, 
described by boundaries, in Santa. Clara county, 
granted February 10th, 1838, by Juan B. Alva- 
rado to Ygnacio Alvisu; claim filed June 28th, 
1852, confirmed by the commission December 
26th, 1854, by the district court December 24th, 
1857, and appeal dismissed February 20th, 1858; 
containing 2,200.19 acres. 

279, 245, S. D. Juan Miguel Anzar, claim- 
ant for Vega del Rio del Pajaro, 8,000 acres, in 
Monterey county, granted April 17th, 1S20, by 
Pablo V. de Sola to Antonio Maria Castro; claim 
filed June 28th, 1852, confirmed by the commis- 
sion December Sth, 1854, by the district court 
December 12th, 1856, and appeal .dismissed June 
4th, 1857; containing 4,310.29 acres. 

280, 427, N. D. City of San Francisco, claim- 
ant for 4 square leagues, granted in 1833 to the 
pueblo of San Francisco; claim filed July 2d, 
1852, confirmed by the commission October 3d, 
1854, and appeal dismissed March 30th, 1857. 

281, 207, N. D. The executors and heirs of 
Agustin lturbide, claimants for 400 square 
leagues, granted April 18th, 1835, to Agustin 
lturbide; claim filed July 6th, 1852. rejected 
by the commission December 19th, 1854, dismiss- 
ed by the district court January Sth, 1858, for 
want of jurisdiction, and decree affirmed by the 
U. S. supreme court in 22 Howard [63 U. SJ 
290. 

282, 221, N. D., 550. John Roland and J.L. 
Hornsby, claimants for Los Huecos, 9 square 
leagues, in Santa Clara county, granted May 
6th, 1846, by Pio Pico to Luis Arenas and John 
Roland; claim filed July 6th, 1852, and rejected 
by the commission November 7th, 1854. 

283, 90, N. D., 508. Pedro Sainsevain, claim- 
ant for La Cafiada del Rincon, 2 square leagues, 
in Santa Cruz county, granted July 10th, 1843, 
by Pio Pico to Pedro Sainsevain; claim filed 
July 6th, 1852, confirmed by the commission 
January 17th, 1854, and appeal dismissed Sep- 
tember 20th, 1854; containing 5,826.86 acres. 
Patented. 

284, 205, N. D., 278. Maria Antonia Mar- 
tinez de Richardson et al., claimants for Pinole, 
4 square leagues, in Contra Costa county, 
granted June 1st 1842, by Juan B. Alvarado 
to Ygnacio Martinez; claim filed July Sth, 
1852, confirmed by the commission October 
24th, 1854, and appeal dismissed March 10th, 
1857; containing 17,786.49 acres. 

285, 29, N. D., 223, 309. Guillermo Castro, 
claimant for part of San Lorenzo, 600 varas 
square, in Alameda county, granted February 
23d, 1841, by Juan B. Alvarado to G. Castro; 
and for San Lorenzo, 6 square leagues, in Ala- 
meda county, granted October 24th, 1843, by 
Manuel Micheltorena to G. Castro; claim filed 
July Sth, 1852, confirmed by the commission 
February 14th, 1853, by the district court, July 
6th, 1855, and appeal dismissed January 16th, 
1858; containing 26,717.43 acres. 

286, 419, N. D. The mayor and common 
council of San Jos6, claimants for land, describ- 
ed by boundaries, granted July 22d, 177S, by 
Felipe de Neve to pueblo of San JosS; claim 
filed July 14th, 1852, confirmed by the commis- 
sion February 5th, 1856. and by the district 
court November 26th, 1859. 

2S7, 426, N. D. Charles White and Isaac 
Brenham, trustees for C. "White et al., claim- 
ants for land granted by Felipe de Neve to 
the mayor and common council of the city of 
San Jos6; claim filed July 14th, 1852, and re- 
jected by the commission February 5th, 1856. 

288, 280, N. D. Joseph M. Miller, claimant 
for part of Llano de Santa Rosa, 1 square 
league, in Sonoma county, granted March 29th, 
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1844, by Manuel Micheltorena to Joaquin Car- 
rillo; claim filed July 15th, 1852, rejected by 
the commission March 6th, 1858, and appeal 
dismissed April 21st, 1856. 

289, 398, N. D., 472. Charles J. Brenham 
et al., claimants for Llano Seco, 4 square 
leagues, in Butte county, granted, provisional- 
ly, July 26th, 1844, by Manuel Micheltorena, 
and October 2d, 1845, by Pio Pico, to Sebastian 
Keyser; claim filed July 17th, 1852, rejected 
by the commission September 25th, 1855, con- 
firmed by the district court May 26th, 1857, 
and appeal dismissed June 3d, 1859; contain- 
ing 17,767.17 acres. Patented. 

290, 70, S. D., 166. Vicente Cantua, claim- 
ant for Rancho Nacional, 2 square leagues, in 
Monterey county, granted April 4th, 1839, by 
Juan B. Alvarado to Vicente Cantua; claim 
filed July 17th, 1852, confirmed by the com- 
mission January 24th, 1854, by the district 
court January 26th, 1855, and appeal dis- 
missed January 28th, 1857; containing 6,633.19 
acres. 

291, 318, N. D. M. G. Vallejo, claimant for 
Suscol, in Solano county, granted March 15th, 
1843, by Manuel Micheltorena to M. G. Vallejo; 
claim filed July 17th, 1852, confirmed by the 
commission May 22d, 1855, and by the district 
court March 22d, I860. 

292, 238, N. D. Ellen E. White, claimant 
for part of the Rincon de los Esteros, 2,000 
acres, in Santa Clara county, granted Febru- 
ary 10th, 1838, by Juan B. Alvarado to Ygnacio 
Alvisu; claim filed July 19th, 1852, confirmed 
by the commission December 19th, 1853, by the 
district court December 28th, 1857, and appeal 
dismissed February 9th, 1858; containing 2,- 
308.17 acres. 

293, 137, N. D., 371. Hiram Grimes et al., 
claimants for El Pescadero, 8 square leagues, 
in San Joaquin county, granted November 28th, 
1843, by . Manuel Micheltorena to Valentin 
Higuera and Rafael Feliz: claim filed July 
22d, 1852, rejected by the commission Febru- 
ary 14th, 1854, confirmed by the district court 
April 11th. 1856, and appeal dismissed Decem- 
ber 22d, 1856; containing 35,446.06 acres. Pat- 
ented. 

294, 270, N. D. James Noe, claimant for 
Island of Sacramento, 5 square leagues, grant- 
ed March 15th, 1845, by Juan B. Alvarado to 
Roberto El well; claim filed July 24th, 1852, 
rejected by the commission February 8th, 18o5, 
confirmed by the district court November 15th, 
1856, decree reversed by the TJ. S. supreme 
court, cause remanded and petition to be dis- 
missed, in 23 Howard [64 U. S.] 312. 

295, 390, N. D. Edward A. Breed et al., 
claimants for Mission of San Rafael, 16 square 
leagues, in Marin county, granted June 8th, 
1846, by Pio Pico to Antonio Suiiol and Anto- 
nio Maria Pico; claim filed July 26th, 1852, 
and rejected by the commission September 11th, 
1855. 

296, 117, S. D., 11. Jose de la Guerra y 
Noriega, claimant for Las Posas, 6 square 
leagues, in Santa Barbara county, granted 
May 15th, 1834, by Jose Figueroa to Jose 
Carrillo; claim filed July 27th, 1852, confirm- 
ed by the commission February 28th, 1854, by 
the district court December 18th, 1856, and 
appeal dismissed January 21st, 1858; contain- 
ing 26.623.26 acres. 

297, 325, S. D. Manuel Larios, claimant 
for 1 square leasue, in Monterey county, grant- 
ed May 4th, 1839, by Jose Castro to M. Larios; 
claim filed August 5th, 1852, confirmed by the 
commission June 19th, 1855, and by the dis- 
trict court December 23d, 1858. 

298, 374, N. D., 312. J. Jesus Pefia et al.. 
heirs of J. G. Pefia, claimants for Tzabaco, 4 
square leagues, in Sonoma county, granted Oc- 
+ober 14th, 1843, by Manuel Micheltorena to 



Jose 'German Pefia; claim filed August 5th,. 

1852, confirmed by the commission June 26th, 
1855, by the district court March 9th, 1857, and 
appeal dismissed April 2d, XS57; containing- 
15,439.32 acres. Patented. 

299, 364, S. D. Nicolas A. Den et al., claim- 
ants for San Marcos, 8 square leagues, in San- 
ta Barbara county, granted June 8th, 1846, by 
Pio Pico to N. A. Den; claim filed August 
11th, 1852, confirmed by the commission July 
17th, 1855, and appeal dismissed June 8th, 
1857; containing 35,573.10 acres. 

300, 22, N. D., 408. Fernando Feliz, claim- 
ant for Sanel, 4 square leagues, in Mendocino 
county, granted November 9th, 1844, by Man- 
uel Micheltorena to F. Feliz; claim filed Au- 
gust 14th, 1852, rejected by the commission 
October 18th, 1853, confirmed by the district 
court January 14th, 1856, and appeal dismissed 
March 20th, 1857; containing 17,754.38 acres. 
Patented. 

301, 322, N. D., 50. Domingo Peralta, claim- 
ant for half of San Ramon or Las Juntas, 
described by boundaries, in Contra Costa coun- 
ty, granted in 1833, by Jose Figueroa to Bar- 
tolo Pacheco and Mariano Castro; claim filed 
August 14th, 1852, confirmed by the commis- 
sion May 15th, 1S55, by the district court 
March 2d, 1857, and appeal dismissed Janu- 
ary 5th, 1858. 

302, 43, S. D., 189. Jose de Jesus Pico,, 
claimant for Piedra Blanca, described by bound- 
aries, in San Luis Obispo county, granted Jan- 
uary 18th, 1840, by Juan B. Alvarado to JosG- 
de Jesus Pico; claim filed August 14th, 1852, 
confirmed by the commission December 13th, 

1853, by the district court September 25th", 
1855, and appeal dismissed February 4th, 1857. 

303, 376, N. D. James Murphy, claimant for 
Cazadores, 4 square leagues, in Sacramento 
county, granted December 22d, 1844, by Man- 
uel Micheltorena to Ernesto Rufus; claim filed 
August 14th, 1852, confirmed by the commis- 
sion July 17th, 1855, by the'district Court Sep- 
tember 22d, 1856, decree reversed by the TJ. S. 
supreme court and cause remanded, with direc- 
tion to dismiss the petition, 23 Howard [64 U. 
SJ 476. 

304, 260, S. D., 577. Tomas Herrera and' 
Geronimo Quintana, claimants for San Juan 
Capistrano del Camote, 10 sitios of 4,428 acres 
each, in San Luis Obispo county, granted July 
11th, 1846, by Pio Pico to T. Herrera and G. 
Quintana; claim filed August 14th, 1852, re- 
jected by the commission December 26th, 1854, 
and dismissed for failure of prosecution Au- 
gust 8th, 1860. 

305, 44, S. D. Ygnacio Pastor, claimant for 
Las Milpitas, in Monterey county, granted 
May 5th, 1838, by Juan B. Alvarado to Y. 
Pastor; claim filed August 14th, 1852, con- 
firmed bv the commission December 5th, 1853, 
and by the district court August 28th, 1860. 

306, 395, N. D., 366. Domingo Peralta, claim- 
ant for Canada del Corte de Madera, in Santa 
Clara county, granted in 1833, by Jose Fi- 
gueroa to D. Peralta and Maximo Martinez; 
claim filed August 14th, 1852, rejected by the 
commission October 2d, 1855, and confirmed 
by the district court April 6th, 1858. 

307, 311, N. D. G. TV. P. Bissell and Wil- 
liam H. Aspinwall, claimants for Isla de la 
Yegua, or Mare Island, described by bound- 
aries, in Sonoma county, granted October 31st, 
1840, by Manuel Jimeno, and May 20th, 1841, 
bv Juan B. Alvarado, to Victor Castro; claim 
filed August 30th, 1852, confirmed by the com- 
mission May 8th, 1855, and by the district 
court March 2d, 1857. 

308, 9, S. D. Antonio Maria Lugo, claim- 
ant for San Antonio, in Los Angeles county, 
granted in 1810, by Jose Dario de Arguello, 
confirmed by Don Luis Arguello April 1st, 
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1823. extension granted by Jose M. Echeandia 
April 23d, 1827, and finally granted by Juan B. 
Alvarado, September 27th, 1838, to A. M. 
Lugo j , claim filed August 30th, 1852, confirmed 
by the commission February 21st, 1853, by the 
district court December 3d, 1855, and appeal 
dismissed February 24th, 1857; containing 29,- 
514.13 acres. 

309, 212, S. D. Maria Antonia de la Guerra 
y Lataillade, claimant for El Alamo Pintado, 1 
square league, in Santa Barbara county, grant- 
ed August 16th, 1843, by Manuel Mieheltorena 
to Marcelino; claim filed August 30th, 1852, 
rejected by the commission September 26th, 

1854, and by the district court June 3d, 1857. 

310, 401, N. D. Juana Briones de Miranda 
et al., heirs of Apolinario Miranda, claimants 
for Ojo de Agua de Figueroa, 100 varas square, 
in San Francisco county, granted November 
16th, 1833, by JosS Sanchez to Apolinario Mi- 
randa; claim filed August 30th, 1852, rejected 
by the commission October 23d, 1855, and con- 
firmed by the district court November 25th, 
1858. 

311, 188, N. D. Manuel Diaz, claimant for 
Sacramento, 11 square leagues, in Colusi coun- 
ty, granted May 18th, 1846, by Pio Pico to M. 
Diaz; claim filed August 30th, 1852, rejected 
by the commission October 31st, 1854, and by 
the district court March 15th, 1858. 

312, 36, S. D., 513. Lewis T. Burton, claim- 
ant for Bolsa de Chemisal, in San Luis Obispo 
county, granted May 11th, 1837, by Juan B. 
Alvarado to Francisco Quijada; claim filed 
August 30th, 1852, rejected by the commission 
December 5th, 1853, confirmed by the district 
court December 21st, 1855, and appeal dismiss- 
ed February 24th, 1857; containing 14,335 
acres. 

313, 347, N. D. Juan C. Galindo, claimant 
for Mission of Santa Clara, in Santa Clara 
county, granted June 10th, 1846, by Jose 
Maria del Ray (priest); claim filed August 30th, 

1852, rejected by the commission June 12th, 

1855, and coufirmed by the district court Octo- 
ber 21st, 1857. 

314, 74, S. D., 130. Miguel Abila, claimant 
for San Miguelito, 2 square leagues, in San 
Luis Obispa county, granted April 29 th, 1846, 
by Pio Pico to M. Abila; claim filed August 
31st, 1852, and rejected by the commission De- 
cember 13th, 1853. 

315, 70, N. D.; 199, S. D., (sent to N. D.) 
298. Maria Antonio Pico et al., heirs of Simeon 
Castro, claimants foi Punta del Afio Nuevo, 4 
square leagues, fn Santa Cruz county, granted 
May 27th, 1842, by Juan B. Alvarado to Simeon 
Castro; claim filed August 31st, 1852, con- 
firmed by the commission December 13th, 

1853, by the district court December 4th, 1856, 
and appeal dismissed April 2d, 1856; contain- 
ing 17,763.15 acres. Patented. 

316, 12, S. D., 283. JosG del Carmen Lugo 
et al., claimants -for San Bernardino, 8 square 
leagues, in San Bernardino county, granted 
June 21st, 1842, by Juan B. Alvarado to Jose 
del Carmen Lugo, Jos6 Maria Lugo, Vicente 
Lugo and Diego Sepulveda; claim filed Au- 
gust 31st, 1852, confirmed by the commission 
February 21st, 1853, by the district court De- 
cember 7th, 1855, and appeal dismissed Febru- 
ary 18th, 1857; containing 35,509.41 acres. 

317, 316, S. D., 528. Jonathan R. Scott 
and Benjamin Hays, claimant for La Canada, 
2 square leagues, in Los Angeles county, grant- 
ed May 12th, 1843, by Manuel Mieheltorena to 
Ygnacio Coronel; claim filed September 1st, 
1852, confirmed by the commission April 3d, 
1855, by the district court February 16th, 1857, 
and appeal dismissed June 4th, 1856; contain- 
ing 5,832.10 acres. 

318, 305, S. D., 71. Jacoba Feliz, claimant 
for San Francisco, in Santa Barbara and Los 
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Angeles counties, granted January 22d, 1S39, 
by Juan B. Alvarado to Antonio del Valle; 
claim filed September 2d, 1852, confirmed by 
the commission January 2d, 1855, and appeal 
dismissed June 8th, 1857; containing 48,- 
813.58 acres. 

319, 86, N. D., 387. John Bid-well, claimant 
for Los Ulpinos, 4 square leagues, in Solano 
county, granted November 20th, 1844, by Man- 
uel Mieheltorena to J. Bidwell; claim filed 
September 3d, 1852, confirmed by the commis- 
sion January -2d, 1855, by the district court Oc- 
tober 29th, 1855, and appeal dismissed March 
21st, 1857; containing 17 } 726.44 acres. 

320, 331, S. D. Robert B. Neligh, claimant 
for 6 square leagues, granted April 4th, 1846, 
by Pio Pico to Jos6 Castro; claim filed Septem- 
ber 3d, 1852, confirmed by the commission 
May 8th, 1855, by the district court October 
5th, 1859. 

321, 359, N. D., 389. Joseph L. Folsom and 
Anna Maria Sparks, claimants for Rio de los 
Americanos, 8 square leagues, in Sacramento 
county, granted October 8th, 1844, by Manuel 
Mieheltorena to Guillermo A. Leidesdorff; 
claim filed September 4th, 1852, confirmed by 
the commission June 12th, 1855, by the district 
court February 23d, 1857, and further appeal 
dismissed April 30th, 1857; containing 35,521.- 
36 acres. 

322, 207, S. D. Maria Antonia de la Guerra 
y Lataillade, claimant for Las Huertas, 1,300 
varas square, in Santa Barbara' county, grant- 
ed July 26th, 1844, by Manuel Mieheltorena to 
Francisco, Luis and Raymundo; claim filed 
September 4th, 1852, rejected by the commis- 
sion September 26th, 1844, and by the district 
court June 3d, 1857. 

323,. 177, N. D. Julius Martin, claimant for 
part of Entre Napa or Rinconda de los Carne- 
ro, 1 mile square, in Solano county, granted 
May 9th, 1836, by Mariano Chico to Nicolas 
Higuera; claim filed September 4th, 1852, re- 
jected by tha commission September 19th, 1854, 
confirmed by the district court September 7th, 
1856, and appeal dismissed May 15th, 1857; 
containing 2,557.68 acres. Patented. 

324, 83, S. D. Jos6 Antonio de la Guerra y 
Carrillo, claimant for Los Alamos, in Santa 
Barbara county, granted March 9th, 1839, by 
Juan B. Alvarado to J. A. de la Guerra y Car- 
rillo; claim filed September 7th, 1852, confirmed 
by the commission January 17th, 1854, by the 
district court January 7th, 1856, and appeal 
dismissed February 3d, 1857; containing 48,- 
803.38 acres. 

325, 84, S. D., 468. George W. Hamley, 
claimant for Guejito y Canada de Palomia, 3 
square leagues, in San Diego county, granted 
September 20th, 1845, by Pio Pico to Jose 
Maria Orosio; claim filed September 7th, 1852, 
confirmed by the commission January 24th, 

1854, by the district court September 26th, 

1855, and appeal dismissed February 5th, 1857. 

326, 186, N. D., 363. William Forbes, claim- 
ant for La Laguna de los Gentiles or Casla- 
mayome, 8 square leagues, in Sonoma county, 
granted March 20th, 1844, by Manuel Miehel- 
torena to Eugenio Montenegro; claim filed Sep- 
tember 7th, 1852, and rejected by the commis- 
sion September 26th, 1854. 

327, 118, S. D„ 58. Anastasio Carrillo, 
claimant for Punta de la Concepcion, in Santa 
Barbara county, granted May 10th, 1837, by 
Juan B. Alvarado to A. Carrillo; claim filed 
September 7th, 1852, rejected by the commis- 
sion February 14th, 1854, confirmed by the 
district court October 20th, 1855, and appeal 
dismissed February 5th, 1857; containing 24,- 
992.04 acres. 

328, 20, S. D., 475. Anastasio Carrillo, 
claimant for Cieneguita, 400 varas square, in> 
Santa Barbara county, granted October 10th,. 
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1845, by Pio Pico to A. Carrillo; claim filed 
September 7th, 1852, confirmed by the commis- 
sion March 14th, 1853, and by the district court 
January 12th, 1857. 

329, 85, S. D., 222. Gil Ybarra, claimant 
for Rincon de la Brea. 1 square league, in Los 
Angeles county, granted February 23d, 1841, 
by Juan B. Alvarado to G. Ybarra; claim filed 
September 9th, 1852, confirmed by the commis- 
sion December 20th, 1852, by the district court 
October 11th, 1855, and appeal dismissed Feb- 
ruary 24th, 1857; containing 4,452.59 acres. 

330, 226, S. D. Victoria Dominguez et al., 
heirs of JosS Antonio Estudillo, claimants for 
Otay, 1 square league, in San Diego county, 
granted March 24th, 1829, by Josg M. Echean- 
dia to J. A. Estudillo; claim filed September 
9th, 1852, confirmed by the commission Decem- 
ber 19th, 1854, and appeal dismissed June 8th, 
1857. 

331, 22, S. D„ 453. Henry Dalton, claim- 
ant for San Francisquito, 2 square leagues, in 
Los Angeles county, granted May 26th, 1845, 
by Pio Pico to H. Dalton; claim filed Septem- 
ber 10th, 1852, confirmed by the commission 
April 11th, 1853, rejected by the district court 
December 3d, 1855, decree reversed by the IT. 
S. supreme court, and claim confirmed, in 22 
Howard [63 U. SJ 436. 

332, 195, S. D., 325. Jose Joaquin Orte- 
ga et al., claimants for Valle de Pamo, 4 
square leagues, in San Diego county, granted 
November 25th, 1843, by Manuel Micheltorena 
to J. J. Ortega and Eduardo Stokes; claim 
filed September 10th, 1852, rejected by the 
commission September 19th, 1854, and con- 
firmed by the district court February 8th, 1858. 

333, 332, S. D., 168. Charles M. Weber, 
claimant for Canada de San Felipe y Las 
Animas, 2 square leagues, in Santa Clara coun- 
ty, granted August 17th, 1839, by Manuel Jime- 
no to Tomas Boun; claim filed September 
11th, 1852, confirmed by the commission May 
8th, 1855, by the district court January 21st, 
1857, and appeal dismissed March 4th, 1858; 
containing 8,787.80 acres. 

334, 80, N. D. Joseph P. Thompson, claim- 
ant for part of Entre Napa, 1 square league, 
in Napa county, granted May 9th, 1836, by 
Mariano Chieo to Nicolas Higuera; claim filed 
September 11th, 1852, confirmed by the com- 
mission December 13th, 1853, by the district 
court January 14th, 1856, and appeal dismissed 
September 2d, 1857. 

335, 217, N. D., 452. Cayetano Jaures, 
claimant for Yokaya-, 8 square leagues, in Men- 
docino county, granted ^May 24th, 1845, by Pio 
Pico to C. Juares; claim filed September 11th, 
1852, and rejected by the commission Novem- 
ber 7th, 1854, 

336, 104, N. D., 23. Juan Jos6 Gonzales, 
claimant for San Antonio or El Pescadero, 
three-fourths square league, in Santa Cruz 
county, granted December 24th, 1833. by Jose 
Figueroa to J. J. Gonzales; claim filed Sep- 
tember 11th, 1852, confirmed by the commis- 
sion January 31st, 1854, by the district court 
October 29th, 1855, and decree affirmed by the 
U. S. supreme court in 22 Howard [63 U. S.] 
161; containing 3,282.22 acres. 

337, 152, N. D. Mariano G. Vallejo, claim- 
ant for part of Entre Napa, 300 varas square, 
in Napa county, granted May 9th, 1836, by 
Mariano Chico to Nicolas Higuera; claim filed 
September 11th, 1852. rejected by the commis- 
sion January 27th, 1S54, and for failure of 
prosecution appeal dismissed April 21st, 1856. 

338, 30, S. D., 426. David W. Alexander 
and Francis Melius, claimants for Provideucia, 
1 square league, in Los Angeles county, grant- 
ed March 23d, 1843, by Manuel Micheltorena 
to Vicente de la Osa; claim filed September 



11th, 1852, and confirmed by the commission 
October 18th, 1S53. 

339, 194, S. D., 335. Samuel Carpenter, 
claimant for Santa Bertrudes, 5 square leagues, 
in Los Angeles county, granted May 22d, 1834, 
by Jos6 Figueroa to Josef a Cota de Nieto; 
claim filed September 11th, 1852, confirmed by 
the commission September 12th, 1854, by the 
district court January 21st, 1857, and appeal 
dismissed March 4th, 1858. 

340, 132, N. D„ 294. Charles Fossat, claim- 
ant for Los Capitancillos, three-fourths square 
league, in Santa Clara county, granted Septem- 
ber 1st, 1842, by Juan B. Alvarado to Justo 
Larios; claim filed September 13th, 1852, con- 
firmed by the commission February 28th, 1854, 
by the district court August 17th, 1857, decree 
reversed by the U. S. supreme court and cause 
remanded, 20 Howard [61 TJ. S.j 413, and de- 
cision of the U. S. supreme court on the sur- 
vey, 21 Howard [62 TT. S.] 445; containing 3,- 
360.48 acres. 

341, 203, S. D., 390, 545. Luis Vignes, 
claimant for Pauba, 6 square leagues, in San 
Diego county, granted November 9th, 1844. by 
Manuel Micheltorena' to V. Morago, and Feb- 
ruary 4th, 1846, by Pio Pico, to Vicente Mora- 
ga and Luis Arenas; claim filed September 
13th, 1852, confirmed by the commission May 
2d, 1854, by the district court February 7th, 
1857, and appeal dismissed March 1st, 1858; 
containing 26,597.96 acres. Patented. 

342, 6, S. D., 398. Luis Vignes, claimant 
for Temecula, 6 square leagues, in San Diego 
county, granted December 14th, 1844, by Man- 
uel Micheltorena to Feliz Valdez; claim filed 
September 13th, 1852, rejected by the com- 
mission March 14th, 1854, confirmed by the 
district court September 21st, 1855, and appeal 
dismissed October 18th, 1855; containing 26,- 
608.94 acres. Patented. 

343, 86, S. D., 240, 436. Henry Dalton, 
claimant for Santa Anita, 3 square leagues, in 
Los Angeles county, granted provisionally April 
16th, 1841, by Juan B. Alvarado, and March 
31st, 1845, finally by Pio Pico, to Perfecto 
Hugo Reid; claim filed September 14th, 1852, 
confirmed by the commission January 17th, 
1854, by the district court October. 24th, 1855, 
and appeal dismissed February 23d, 1857; con- 
taining 13,319.06 acres. 

344, 265, S. D., 1, 91. Maria Antonio Me- 
chado, claimant for Los Virgenes, 2 square 
leagues, in Los Angeles county, granted April 
6th, 1837, by Juan B. Alvarado to Jose Maria 
Dominguez; claim filed September 15th, 1852, 
confirmed by the commission November 7th, 
1854, by the district court February 23d, 1857, 
and appeal dismissed March 4th, 1858. 

345, 173, S. D.,'157. Manuel Garfias, claim- 
ant for San Pascual, 3^ square leagues, in 
Los Angeles county, granted November 28th, 
1843, by Manuel Micheltorena to M. Garfias; 
claim filed September 16th, 1852, confirmed by 
the commission April 25th. 1854, by the dis- 
trict court March 6th, 1856, and appeal dis- 
missed February 23d, 1857; containing 13,- 
693.93 acres. 

346, 161, S. D., 425. Abel Stearns, claimant 
for La Laguna, 3 square leagues, in San 
Diego county, granted June 7th, 1S44, by Man- 
uel Micheltorena to Julian Manriquez; claim 
filed September 18th, 1852, confirmed by the 
commission February 14th, 1854, by the dis- 
trict court February 14th. 1856, and appeal dis- 
missed February 24th, 1857. 

347, 217, S. D., 386. F. P. F. Temple and 
Juan Matias Sanchez, claimants for La Mer- 
ced, 1 square league, in Los Angeles county, 
granted October 8th, 1844, by Manuel Michel- 
torena to Casilda Soto; claim filed September 
18th, 1852, confirmed by the commission Oc- 
tober 14th, 1854, by the district court Decern- 
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ber 29th, 1856, and appeal dismissed March 
4th, 1858; containing 2,363.75 acres. 

348, 339, S. D. William Cary Jones, claim- 
ant for San Luis Bey and Pala, 12 square 
leagues, in San Diego county, granted May 
18th, 1846, by Pio Pico to Antonio Jose" Scott 
and JosG Antonio Pico; claim filed September 
20th, 1852, confirmed by the commission June 
12th, 1855, and by the district court April 1st, 
1861. 

349, 287, N. D. Leo Norris, claimant for 
part of San Ramon, 1 square league, in Con- 
tra Costa county, granted August 1st, 1834, by 
Jose" Figueroa to JosS Maria Amador; claim 
filed September 20th, 1852, confirmed by the 
commission August 1st, 1854, and by the dis- 
trict court September 10th, 1857; containing 
4,450.94 acres. 

350, 156, N. D., 432. Thomas S, Page, 
■claimant for Cotate, 4 square leagues, in Sono- 
ma county, granted July 7th, 1844, by Manuel 
Micheltorena to Juan Castaueda; claim filed 
September 21st, 1852, confirmed by the com- 
mission August 27th, 1854, by the district court 
January 14th, 1856, and appeal dismissed 
March 21st, 1857; containing 17,238.60 acres. 
Patented. 

351, 17 : S. D. Juan Temple, claimant for 
Los Cerntos, 5 square leagues, in Los Angeles 
county, granted May 22d, 1834, by Jos6 Fig- 
ueroa to Manuela Nieto; claim filed September 
21st, 1852, confirmed by the commission April 
11th, 1853, by the district court February 28th, 
1857, and appeal dismissed January 12th, 1857. 

352, 82, N. D. Francisco Sanchez, claimant 
for San Pedro, 2 square leagues, in San Mateo 
county, granted January 26th, 1839, by Juan B. 
Alvarado to F. Sanchez; claim filed September 
22d, 1852, confirmed by the commission Decem- 
ber 13th, 1853, and appeal dismissed March 
20th, 1857; containing 8,926.46 acres. 

353, 169, S. D., 37, 402. Jacob P. Leese, 
claimant for Punta de Pinos, described by bound- 
aries, in Monterey county, granted May 24th, 
1833, by Jose" Figueroa to Jose" Maria Armenta, 
and October 4th, 1844, by Manuel Micheltorena 
to Jos6 Abrego; claim filed September 22d, 
1852, confirmed by the commission June 13th, 
1854, and February Sth, 1855. 

354, 269, N. D., 217. Candelario' Miramon- 
tes, claimant for Arroyo de los Pilarcitos, 1 
square league, in Santa Clara county, granted 
January 2d, 1841, by Juan B. Alvarado to C. 
Miramoijtes; claim filed September 22d, 1852, con- 
firmed by the commission February 6th, 1855, 
by the district court February 16th, 1857, and 
appeal dismissed March 21st, 1857; containing 
4,424.12 acres. 

355, 67, S. D. Salvador Espinoza, claimant 
for Bolsa de las Escorpinas, 2 square leagues, in 
Monterey county, granted October 7th, 1J537, by 
Juan B. Alvarado to S. Espinoza; claim filed 
September 22d, 1S52, confirmed by the commis- 
sion December 28th, 1853, by the district court 
September 24th, 1855, and appeal dismissed Feb- 
ruary 24th, 1857; .containing 6,415.96 acres. 

356, 42. S. D., 376. Francisco Arce, claim- 
ant for Santa Ysabel, 4 square leagues, in San 
Luis Obispo county, granted May 12th, 1844, 
by Manuel Micheltorena to F. Arce; claim 
filed September 22d, 1852, rejected by the com- 
mission December 13th, 1853, and confirmed by 
the district court January 12th, 1857. 

357, 184, N. D. Andres Pico, claimant for 
Moquelamo, 11 square leagues, in Calaveras 
county, granted June 6th, 1846, by Pio Pico to 
A. Pico; claim filed September 22d, 1852, re- 
jected by the commission September 26th, 1854, 
confirmed by the district court April 24th, 1857, 
decree reversed by the XT. S. supreme court and- 
cause remanded for further evidence, in 22 
Howard £63 tj. S.] 406. 



358, 89, N. D., 259. Salvador Castro, claim- 
ant for part of San Oregorio, 1 square league, 
in Santa Cruz county, granted April 6th, 1839, 
by Juan B. Alvarado to Antonio Buelna; claim 
filed September 22d, 1852, rejected by the com- 
mission December 27th, 1853, confirmed by the 
district court January 14th, 1S56, and appeal 
dismissed July 23d, 1857; containing 4,439.31 
acres. Patented. 

359, 350, N. D. JosG Antonio Alvisu, claim- 
ant for Gafiada de Verde y Arroyo de la Puri- 
sima, 2 square leagues, in Santa Cruz county, 
granted April 25th, 1838, by Juan B. Alvarado 
to JosG Maria Alvisu; claim filed September 
22d, 1852, confirmed by the commission July 
10th, 1855, by the district court March 9th, 
1857, decision of the U. S. supreme court as to 
the right of appeal, 20 Howard [61 U. S.] 261, 
and decree of confirmation affirmed by the TJ. 
S. supreme court. 23 Howard [64 U. S.] 318; 
containing 8,905.58 acres. 

360, 23, S. D., 380. Jose Maria Aguila, 
claimant for Canada de los Nogales, one-half 
square league, in Los Angeles county, granted 
August 30th, 1844, by Manuel Micheltorena 
to J. M. Aguila; claim filed September 25th, 

1852, confirmed by the commission April 11th, 

1853, by the district court January 21st, 1856, 
and appeal dismissed February 21st, 1857. 

361, 213, S. D., 196, 203. Juan Bandini, 
claimant for Jurupa, 7 square leagues, in San 
Bernardino county, granted September 28th, 
1838, by Juan B. Alvarado to J. Bandini; claim 
filed September 25th, 1852, confirmed l>y the 
commission October 17th, 1854, and by the dis- 
trict court April 5th, 1861. 

362, 120, S. D„ 214. Isaac J. Sparks, claim- 
ant for Pismo, 2 square leagues, in San Luis 
Obispo county, granted November 18th, 1840, 
by Manuel Jimeno to Jose" Ortega; claim filed 
September 29th, 1852, confirmed by the com- 
mission March 21st. 1854, by the district 'court 
December 24th, 1856, and appeal dismissed 
March 1st, 1858; containing 8,838.89 acres. 

363, 69, S. D., 321. Isaac J. Sparks, claim- 
ant for Huasna, 5 square leagues, in San Luis 
Obispo county, granted December 8th, 1843, by 
Manuel Micheltorena to I. J. Sparks; claim 
filed September 29th, 1852, confirmed by the 
commission March 2lst, 1854, by the district 
court January Sth, 1857, and appeal dismissed 
March 1st, 1858; containing 21,422.08 acres. 

364, 121, S. D. Henry Dalton, claimant for 
Azusa, 3 square leagues, in San Bernardino 
county, 2 leagues granted by Juan B. Alvarado", 
one under the name of San Jose" to Ignacio Pa- 
lomares and Ricardo Vejar April l5th, 1837, 
with another to same grantees by Luis Arenas 
under the name of Azusa March 14th, 1840, 
and a third one by Manuel Jimeno to Luis Are 1 
nas November Sth, 1841; claim filed September 
29th, 1852, confirmed by the commission Janu- 
ary 21st, 1854. by the district court March 6th, 
1855, and appeal dismissed June 4th, 1857; 
containing 27,151.327 acres. 

365, 122, S. D. Ygnacio Palomares, claim- 
ant for part of San JosS, 2 square leagues, in 
San Bernardino county, granted April 15th, 
1837, by Juan B. Alvarado to Y. Palomares; 
claim filed September 29th, 1852, confirmed by 
the commission January 3lst, 1854, by the dis- 
trict court February 4th, 1856, and appeal disj- ■** 
missed February 23d, 1857. 

366, 420, N. D. Andres Castillero, claimant 
for the quicksilver mine New Almaden, former- 
ly called Santa Clara, discovered by him in 
1845, in Santa Clara county, with two leagues 
of land granted to him by the president of Mex- 
ico, May 23d, 1846.' Possession of the mine 
was given by the alcalde, Antonio Maria Pico, 
December 13th, 1845, with 3,000 varas of land 
in all directions from the mouth of the mine. 
Claim filed September 30th, 1852. The com- 
mission, on the eighth of January, 1856, con- 



TABLE OF LAND CLAIMS 



[80 Fed. Cas. page 1236] 



firmed the grant of 3,000 varas, and rejected 
all other claims. On the ground of fraud, the 
United States, on the twenty-ninth of October, 
1858, obtained an injunction from the United 
States circuit court to stop the working of the 
mine. On the eighth of January, 1861, the 
district court, rejecting all claims to land, con- 
firmed the mining rights, with seven pertinen- 
cias for mining purposes; and all shadow of 
fraud having been dispelled, the injunction was 
dissolved, on the twenty-sixth of January, 
1861. [The pertinencia varies from 112y 2 to 
200 varas square, according to the inclination 
of the vein.] 

367, 157, N. D. Gervesio Arguello, executor 
of the heirs of Jose Dario Arguello, claimants 
for Las Pulgas, described by boundaries, in 
San Mateo county, granted in 1795, by Diego 
Borica to Jos6 Dario Arguello; claim filed Sep- 
tember 30th, 1852, rejected by the commission 
August 1st, 1854, and for failure of prosecution 
appeal dismissed April 21st, 1856. 

368, 305, S. D., 519. Benj. D. Wilson et 
als., claimants for San Jose de Buenos Ayres, 
1 -square league, in Los Angeles county, granted 
February 24th, 1843, by Manuel Micheltorena 
to Maximo Alanis; claim filed October 2d, 
1852, confirmed by the commission February 
20th, 1855, by the district court February 18th, 
1857, and appeal dismissed June 4tb, 1857; 
containing 4,438.69 acres. 

369, 123, S. D., 184. Agustin Machado et 
al., claimants for Ballona, 1 square league, in 
Los Angeles county, granted November 27th, 
1839, by Juan B. Alvarado to Agustin Machado 
et al.; claim filed October 2d, 1852, confirmed 
by the commission February 14th, 1854, by the 
district court December 19th, 1855, and appeal 
dismissed January 28th, 1857; containing 13,- 
919.90 acres. 

370, 214, S. D. Leon Victor Prudhomme, 
administrator, claimant for Cucamonga 3 
square leagues, in San Bernardino county, 
granted April 16th, 1839, by Juan B. Alvarado 
to Tiburcio Tapia; claim filed October 2d, 

^852, rejected by the commission October 17th, 
1854, and confirmed by the district court De- 
cember 31st, 1856. 

371, 309, S. D. Anacleto Lestrade, claim- 
ant for Rosa de Castillo, described by bounda- 
ries, in Los Angeles county, granted June 25th, 
183i, by Manuel Vittoria to Juan Ballestero; 
claim filed October 2d, 1852, rejected by the 
commission April 3d, 1855, and for failure of 
prosecution appeal dismissed December 17th, 
-1856. 

372, 353, S. D. Januario Abila, claimant 
for Las Oienegas, 1 square league, in Los An- 
geles county, granted in 1823, by Jos6 de la 
Guerra y Noriega and Manuel Micheltorena to 
Francisco Abila; claim filed October 4th, 1852, 
confirmed by the commission June 26th, 1855, 
and appeal dismissed June 8th, 1857; contain- 
ing 4,439.05 acres. 

373, 87, S. D., 61. Pio Pico et al., claimants 
for Paso de Bartolo Viejo, 2 square leagues, in 
Los Angeles county, granted June 12th, 1835, 
by Jos6 Figueroa to Juan Crispin Perez; claim 
filed October 4th, 1852, confirmed by the com- 
mission December 27th, 1853, by the district 
court February 4th, 1856, and appeal dismissed 
February 24th, 1857. 

374, 46, S. D., 236. Andres Duarte, claim- 
ant for Azusa, iy 2 square leagues, in Los An- 
geles county, granted May 10th, 1841, by Juan 
B. Alvarado to A. Duarte; claim filed October 
6th, 1852, confirmed by the commission Novem- 
ber 4th, 1853, by the district court September 
19th, 1855, and appeal dismissed February 
23d, 1857; containing 6,595.62 acres. 

375, 124, S. D., 464. Agustin Olvera, claim- 
ant for Cuyamaca, 11 square leagues, in San 
Diego county, granted August 11th, 1845, by 



Pio Pico to A. Olvera; claim filed October 6th, 
1852, rejected by the commission April 4th, 1854, 
and confirmed by the district court March 15th, 
1858. 

376, 235, S. D., 257. Daniel Sexton, claim- 
ant for 1,000 varas square, in Los Angeles 
county, granted November 5th, 1841, by Man- 
uel Jimeno to JosS Maria Ramirez; claim filed 
October 6th, 1852, confirmed by the commis- 
sion October 10th, 1854, by the district court 
December 28th, 1856, and appeal dismissed 
March 4th, 1858. 

377, 259, S. D. Daniel Sexton, claimant for 
500 varas square, in Los Angeles county, grant- 
ed May 19th, 1842, by Juan B. Alvarado to 
Vicente de la Osa; claim filed October 6th, 
1852, confirmed by the commission November 
14th, 1854, by the district court February 27th r 

1856, and appeal dismissed February 24th,. 
1857. 

378, 343, S. D. Eulogio de Celis, claimant 
for Mission of San Fernando, 14 square- 
leagues, in Los Angeles county, granted June- 
17th, 1846, by Pio Pico to E. de Celis; claim 
filed October 7th, 1852, confirmed by the com- 
mission July 3d, 1855, and appeal dismissed 
March 15th, 1858; containing 121,619.24 acres. 

379, 292, N. D.; 392 S. D.. (sent to the- 
Southern district February 23d, 1857) 458. 
Vicente de la Osa et al., claimants for Encino, 
1 square leaerue, in Los Angeles county, grant- 
ed July 8th, 1845, by Pio Pico to Kamon, Fran- 
cisco and Boque; claim filed October 8th, 1852, 
and confirmed by the commission March 20th, 
1855. 

380, 378, S. D. Juan Bandini, claimant for 
Cajon de Museupiabe, described by boundaries, 
in Los Angeles county, granted December 18th, 
1839, by Juan B. Alvarado to J. Bandini;. 
claim filed October 8th, 1852, rejected by the 
commission January 8th, 1856, and for failure- 
of prosecution appeal dismissed December 22d, 
1S56. 

381, 125, S. D., 382, 394. Bruno Abila. 
claimant for Aguage del Centinela, one-half 
square leagut, in Los Angeles county, granted 
September 14th, 1844, by Manuel Micheltorena 
to Ygnacio Machado; claim filed October 8th,. 
1852, confirmed by the commission March 21st, 
1854, and by the district court February 21st, 
1856. 

382, 126, S. D. Bernardo Yorba, claimant 
for La Sierra, 4 square leagues, in San Ber- 
nardino county, granted June loth, J8A6, by 
Pio Pico to B. Yorba; claim filed October 9th, 
1S52, rejected by the commission February 
14th, 1854, and confirmed by the district court 
January 22d, 1857. 

383, 88, S. D-, 195. Maria de Jesus Garcia 
et al., claimant for Los Nogales, 1 square- 
league? in San Bernardino count}', granted 
March 13th, 1840, by Juan B. Alvarado to Jose 
de la Cruz Linares; claim filed October 9th, 
1852, confirmed by the commission January 
17th, 1854, by the district court January 16th,. 

1857, and appeal dismissed March 4th, 1S58; 
containing 464.72 acres. 

384, 297, S. D. Bernardo Yorba, claimant " 
for EI Rincon, 1 square league, in San Ber- 
nardino county, granted April 8th, 1839, by 
Juan B. Alvarado to Juan Bandini; claim filed 
October 9th, 1852, confirmed by the commis- 

.sion February 13th, 1855, and by the district 
court February 11th, 1857; containing 4,431.47 
acres. 

385, 127, S. D., 270, 544. John Roland and 
Julian Workman, claimants for La Puente, de- 
scribed by boundaries, in Los Angeles and San 
Bernardino counties, granted July 22d, 1845, 
by Pio Pico to J. Roland and Julian Work- 
man; claim filed October 9th, 1852, confirmed 
by the commission April 4th, 1854, and by the- 



[30 Fed. Cas. page 1237] 



TABLE OF LAND CLAIMS 



district court February 24th, 1857; containing 
48,790.55 acres. 

386, 164, N. D. Sebastian Peralta and Jose 
Hernandez, claimants for Rinconada de los 
Gatos, 1% square leagues, in Santa Clara 
county, granted May 21st, 1840, by Juan B. 
Alvarado to S. Peralta and J. Hernandez; 
-claim filed October 9th, 1852, confirmed by the 
commission August 8th, 1854, by the district 
court March 10th, 1856, and appeal dismissed 
March 13th, 1856; containing 6,631.44 acres. 
Patented. 

387, 89, S. D., 24. Bernardo Torba. claim- 
ant for Canada de Santa Ana, 3 square leagues, 
in Los Angeles county, granted August 1st, 
1834, by Jos§ Figueroa to B. Yorba; claim 
filed October 9th, 1852, confirmed by the com- 
mission January 24th, 1854, by the district 
•court October 9th, 1855, and appeal dismissed 
February 23d, 1857; containing 13,328.53 
acres. 

388, 128, S. Dy 141. Ricardo Vejar, claim- 
ant for part of San Jos§, described by bound- 
aries, in San Bernardino county, granted April 
15th, 1837, and March 14th, 1840, by Juan B. 
Alvarado to R. Vejar, Ignacio Palomares and 
Luis Arenas; claim filed October 9th, 1852, 
confirmed by the commission January 31st, 
1854, bv the district court February 4th, 1856, 
and appeal dismissed February 21st, 1857; con- 
taining 22,720.28 acres. 

389, 90, S. D., 140. Juan Sanchez, claim- 
ant for Santa Clara or El Norte, described by 
boundaries, in Santa Barbara county, granted 
May 6th, 1837, by Juan B.- Alvarado to J. 
Sanchez; claim filed October 9th, 1852, con- 
firmed by the commission January 24th, 1854, 
by the district court January 19th, 18t>7, and 
appeal dismissed March 4th, 185S; containing 
13,988.91 -acres. 

390, 320, N. D., 18. Joaquin Ysidro Cas- 
tro, administrator, claimant for San Pablo, 4 
square leagues, in Contra Costa county, 3 
leagues granted by Jose Figueroa, June 12th, 
1834, to Francisco Castro, deceased, and to 
his heirs, and on the 13th the surplus lands to 
Joaquin Ysidro Castro and the heirs of Fran- 
cisco Castro; claim filed October 9th, 1852, 
confirmed bv the commission April 17th, 1855, 
by the district court February 24th, 1858, and 
appeal dismissed March 10th, 1858; containing 
19,394.40 acres. 

391, 167, S. D. Enrique Abila, claimant 
for Tajauta, 1 square league, in Los Angeles 
-county, granted July 5th, 1843, by Manuel 
Micheltorena to Anastasio Abila; claim filed 
October 11th, 1852, confirmed by the commis- 
sion August 22d, 1854, by the district court 
May 10th, 1856, and by the U. S. supreme 
court; containing 3,559.86 acres. 

392, 129, S. D., 461. Urbano Odon and 
Manuel et al., claimants for El Escorpion, V/ 2 
square leagues, in Los Angeles county, grant- 
ed August 7th, 1845, by Pio Pico to U. Odon 
and Manuel; claim filed October 11th, 1852, 
confirmed by the commission April 25th, 1854, 
by the district court May 6th, 1859. 

393, 406, N. D., 329. Angel and Maria Cha- 
bolla, heirs of Anastasio Chabolla, claimants 
for Sanjon de los Moquelumnes, 8 square 
leagues, in Sacramento and San Joaquin coun- 
ties, granted January 24th, 1844, by Manuel 
Micheltorena to A. Chabolla; claim filed Octo- 
ber 16th, 1852, rejected by the commission 
January 24th, 1854, and September 4th, 1855, 
confirmed by the district court May 10th, 1857, 
and by the TJ. S. supreme court; containing 

'35,509.97 acres. 

394, 337, S. D., 438. Juan Foster, claimant 
for Potreros de San Juan Capistrano, in Los An- 
geles and San Bernardino counties, granted April 
5th, 1845, by Pio Pico to J. Foster; claim filed 
October 16th, 1852, confirmed by the commission 



June 26th, 1855, by the district court February 
21st, 1857, and appeal dismissed June 4th, 1S57; 
containing 1,167.74 acres. 

395, 228, S. D., 288, 541. Andres Ybarra, 
claimant for Los Encinitos, 1 square league, in 
San Diego county, granted July 3d, 1842, by 
Juan B. Alvarado to A. Ybarra; claim filed Oc- 
tober 16th, 1852, confirmed by the commission 
October 31st, 1854, by the district court October 
16th, 1855, and appeal dismissed February 24th, 
1857; containing 4,431.03 acres. 

396, 250, S. D., 437. Juan Foster, claimant 
for Mission Vieja or La Paz, in Los Angeles 
county, granted April 4th, 1845, by Pio Pico to 
Agustin Olvera; claim filed October 16th, 1852, 
confirmed by the commission October 31st, 1854, 
by the district court February 21st, 1857, and 
appeal dismissed June 4th, 1857; containing 46,- 
432.65 acres. 

397, 243, S. D., 439. Juan Matias Sanchez, 
claimant for Potrero Grande, 1 square league, in 
Los Angeles county, granted April 8th, 1845, by 
Pio Pico to Manuel Antonio; claim filed Octo- 
ber 18th, 1852, confirmed by the commission Oc- 
tober 24th, 1854, by the district court December 
29th, ' 1856, and appeal dismissed March 4th, 
1858; containing 4,431.96 acres. Patented. 

398, 273, S. D. Manuel Dominguez et al., 
claimants for San Pedro, 10 square leagues, in 
Los Angeles county, granted December 31st, 
1822, to Juan JosS Dominguez; claim filed Oc- 
tober 19th, 1852, confirmed by the commission 
October 17th, 1854, by the district court Decem- 
ber 20th, 1856, and appeal dismissed June 1st, 
1857; containing 43,119,13 acres. Patented. 

399, 130, S. D., 285. Juan Abila et al.,claim- 
' ants for EI Niguel, 3 square leagues, in Los An- 
geles county, granted June 21st, 1842, by Juan 

i B. Alvarado to J. Abila et al.; claim filed Octo- 
ber 19th, 1852, confirmed by the commission 
April 25th, 1854, by the district court February 
25th, 1856, and appeal dismissed February 24th, 
1857. 

400, 372, S. D. Andres Pico et al., claimants 
for Los Coyotes, 10 square leagues, in Los An- 

'- geles county, granted in 1784, by Pedro Fajes to 
Manuel Nieto, and May 22d, 1834, by Jose Fi- 
gueroa to Juan Jose" Nieto, heir of Manuel Nieto; 
claim filed October 20th, 1852, confirmed by the 
commission September 25th, 1855, and by . the 
district court February 18th, 1857; containing 
56,979.72 acres. 

401, 355, S. D., 181. Andres Pico et al., 
claimants for La Habra, V/ 2 square leagues, In 
Los Angeles county, granted October 22d, 1839, 
by Manuel Jimeno to Mariano R. Roldan; claim . 
filed October 20th, 1S52, confirmed by the com- 
mission July 3d, 1855, by the district court Feb- 
ruary 18th, 1857, and appeal dismissed March 
4th,ol858; containing 6,698.57 acres. 

402, 20S, S. D. Ramon Yorba et al., claim- 
ants for one-half of Las Bolsas, described by 
boundaries, in Los Angeles county, granted in 
1784 by Pedro Fajes to Manuel Nieto, and May 
22d, 1834, by Jose Figueroa to Catarina Ruiz, 
,widow of M. Nieto; claim filed October 20th, 
1852, confirmed by the commission September 
26th, 1854, by the district court February 17th, 
1857, and appeal dismissed March 4th, 1858; con- 
taining 34,486.13 acres. (See No. 459.) 

403, 38L S. D. Julio Berdugo et al., claim- 
ants for San Rafael, 8 square leagues, in Los 
Angeles county, granted October 20th, 1784, by 
Pedro Fajes, and confirmed by Borica January 
12th, 1798, to Jose Maria Berdugo; claim filed 
October 21st. 1852, confirmed by the commission 
September llth, 1855, and appeal dismissed June 
4th, 1857. 

404, 290, S. D. Abel Stearns, claimant for 
Alamitos, 6 square leagues, in Los Angeles coun- 
ty, granted in 1784, by Pedro Fajes to Manuel 
Nieto, and May 22d,-1834, by Jose Figueroa to 
Juan Josg Nieto, heir of M. Nieto; claim filed 
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October 21st, 1852, confirmed by the commission 
February 13th, 1855, by the district court Feb- 
ruary 23d, 1857, and appeal dismissed March 4th, 
1857; containing 17,789.79 acres. 

405, 205, S. D., 244. Joaquin Ruiz, claimant 
for La Bolsa Chica, 2 square leagues, in Los An- 
geles county, granted July 1st, 1841, by Juan 
B. Alvarado to J. Ruiz; claim filed October 21st, 
1852, confirmed by the commission September 
26th, 1854, by the district court February 13th, 
1857, and anneal dismissed June 4th, 1857; con- 
taining 8,107.46 acres. 

406, 185, S. D., 279. JosS Sepulveda, claim- 
ant for San Joaquin, 11 square leagues, in Loa 
Angeles county, being La Cienega de las Ranas, 
granted April 15th, 1837, and an augmentation 
granted May 13th, 1842, by Juan B. Alvarado 
to J. Sepulveda; 'claim filed October 22d, 1852, 
confirmed by the commission April 25th, 1854, 
by the district court December 11th, 1856, and 
appeal dismissed January 21st, 1858; containing 
48,803.16 acres. 

407, 367, S. D., 493. Pio Pico, claimant for 
Jamual, 2 square leagues, in San Diego county, 
granted April 20th, 1831, by Manuel Vittoria to 
Pio Pico; claim filed October 22d, 1852, rejected 
by the commission April 25th, 1855, and by the 
district court March 5th, 1858. 

408, 62, S. D. Antonio Valenzuela and Juan 
Alvitre, claimants for Potrero de la Mission Vieja 
de San Gabriel, 1,000 varas by 500, in Los An- 
geles county, granted November 9th, 1844, by 
Manuel Micheltorena to J. Alvitre and A. Valen- 
zuela; claim filed October 23d, 1852. confirmed 
by the commission December 13th, 1853, by the 
district court January 25th, 1856, and appeal 
dismissed February 24th, 1857. 

409, 131, S. D. Francisco Higuera et al., 
claimants for Rincon de los Bueyes, three-fifths 
square league, in Los Angeles county, granted 
December 7th, 1821, by JosS de la Guerra y No- 
riega, and July 10th. 1843, by Manuel Michel- 
torena, to Bernardo Higuera; claim filed October 
23d, 1852, rejected by the commission February 
28th, 1854, and confirmed by the district court 
April 16th, 1861. 

410, 363, S. D. Juan Foster, claimant for 
Mission of San Juan Capistrano, in Los Angeles 
county, granted December 6th, 1845, by Pio Pico 
to J. Foster; claim filed October 23d, 1852, con- 
firmed by the commission July 17th, 1855, and 
appeal dismissed February 1st, 1858. 

411, 238, S. D., 295. Juan Maria Marron, 
claimant for Agua Hedionda, 3 square leagues, 
in San Diego county, granted August 10th, 1842, 
by Juan B. Alvarado to J. M. Marron; claim 
filed October 23d, 1852, confirmed by the com- 
mission October 24th, 1854, by the district court 
October 6th, 1855, and appeal dismissed Febru- 
ary 24th, 1859; containing 13,311.01 acres. « 

412, 216, S. D., 247. Juan Foster, claimant 
for Trabuco, 5 square leagues, in Los Angeles 
county, 2 leagues provisionally granted February 
16th. 1841, and finally July 31st, 1841, by Juan 
B. Alvarado to Santiago Arguello et al., and 3 
leagues granted to Juan Foster by Pio Pico April 
21st, 1846; claim filed October 23d, 1852, con- 
firmed by the commission September 26th, 1854, 
by the district court February 21st, 1857, and 
apneal dismissed February 11th, 1858: contain- 
ing 22,184.47 acres. 

413, 229, S. D. William Workman, claimant 
for Cajon de los Negros, 3 square leagues, in Los 
Angeles county, granted June 15th, 1846, by Pio 
Pico to Ygnaeio Coronel; claim filed October 23d, 
1852, and rejected by the commission December 
12th, 1854. 

414, 374, S. D. Josefa Montalva et al., claim- 
ants for Temascal, described by boundaries, in 
San Bernardino county, granted by JosS Maria 
Echeandia to Leandro Serano; claim filed Octo- 
ber 26th, 1852, and rejected by the commission 
September 18th, 1855. 



415, 132, S. D. Michael White, claimant for 
San Gabriel, 500 varas square, in Los Angeles 
county, granted March 27th, 1845, by Pio Pico 
to M. White; claim filed October 26th, 1852, 
confirmed by the commission February 28th, 
1854, by the district court December 21st, 1855, 
and anpeal dismissed February 24th, 1857. 

416, 133, S. D., 350. Maria Ignacio Berdu- 
go, claimant for De los Felis, 1% squares- 
leagues, in Los Angeles county, granted March' 
22d, 1843, by Manuel Micheltorena to M. I. 
Berdugo; claim filed October 26th, 1852, con- 
firmed by the commission February 28th, 1854, 
by the district court January 13th, 1857, and 
appeal dismissed March 4th, 1858. 

417, 134, S. D. Lugardo Aguilar and Pas- 
cuala Garcia, his wife, claimants for 500 varas 
by 250, near San Gabriel, in Los Angeles coun- 
ty, granted May 15th, 1843, by Manuel Mich- 
eltorena to Manuel Dolivera; claim filed Oc- 
tober 26th, 1852, confirmed by the commission 
February 28th, 1854, by the district court 
March 3d, 1856, and appeal dismissed Febru- 
ary 24th, 1857. 

418, 135, S. D. Rafael Valenzuela et al., 
clannants for 466 varas by 264, near San Ga- 
?£&' J , a kos Angeles county, granted May 16th, 
1843, by Manuel Micheltorena to Prospero Val- 
enzuela; claim filed October 26th, 1852, con- 
firmed by the commission February 28th, 1854, 
and appeal dismissed February 1st, 1858. 

419, 136, S. D., 476. Juan Silvas,- claimant 
for 500 varas by 250, near San Gabriel, in Los 
Angeles county, granted May 15th, 1843, by 
Manuel Micheltorena to Manuel Dolivera; 
claim filed October 26th, 1852, confirmed bv the 
commission March 14th, 1854, by the district 
court February 24th, 1857, and appeal dis- 
missed March 4th, 1858. 

420, 137, S. D. Santiago Rios or Riva, 
claimant for 300 varas square, near San Juan 
Capistrano, in Los Angeles county, granted 
July 5th, 1843, by Manuel Micheltorena to S. 
Rios; claim filed October 26th, 1852, confirmed 
by the commission February 28th, 1854, by the 
district court March 4th, 1856, and appeal dis- 
missed February 23d, 1857. 

421, 186, S. D. Teodocio Torba, claimant 
for Lomas de Santiago, 4 square leagues, in 
Los Angeles county, granted May 26th, 1846, 
by Pio Pico to Teodocio Yorba; claim filed Oc- 
tober 26th, 1852, confirmed by the commission 
August 15th, 1854, by the district court De- 
cember 11th, 1856, and appeal dismissed Jan- 
uary 21st, 1858. 

422, 386, S. D. City of Los Angeles, claim- 
ant for 16 square leagues, granted May 26th, 
1781, to Pueblo de los Angeles; claim filed Oc- 
tober 26th, 1852, confirmed by the commission 
February 5th, 1856, and appeal dismissed Feb- 
ruary 1st, 1858; containing 17,172.37 acres. 

423, 193, S. D. Concepeion Nieto et al., 
claimants for Santa Gertrudes, 5 square 
leagues, in Los Angeles county, granted in 
1784, by Pedro Fajes to Manuel Nieco, and 
May 22d, 1834, by JosS Figueroa to Josefa 
Cota, widow of A. M. Nieto, heir of M. Nieto; 
claim filed October 28th, 1852, and rejected by 
the commission September 12th, 1854. 

424, 138, S. D., 530. Michael White, claim- 
ant for 200 varas square, near San Gabriel, in 
Los Angeles county, granted May 15th, 1843, 
by Manuel Micheltorena to Emilio Joaquin; 
claim filed October 28th, 1852, rejected by the 
commission February 28th, 1854, and appeal 
dismissed for failure of prosecution January 
7th, 1860. 

425, 139, S. D., 434. Andrew J. Courtney 
and Wife, claimants for 700 varas by 400, near 
San Gabriel, in Los Angeles county, granted 
March 15th, 1845, by Pio Pico to Ramon Val- 
encia et al.; claim filed October 28th, 1852,- 
confirmed by the commission February 28th, 
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1853, by the district court December 17th, 
1855, and appeal dismissed January 24th, 1857; 
containing 49.29 acres. 

426, 162, S. D., 496. Domingo Yorba, claim- 
ant for Canada de San Vicente, 3 square 
leagues, in San Diego county, granted Janu- 
ary 25th, 1846, by Pio Pico to Juan Lopez; 
claim filed October 29th, 1852, confirmed by 
the commission May 21st, 1854, and appeal dis- 
missed February 1st, 1858. 

427, 376, S. D., 532. Tomas Sanchez et 
al., claimants for La Gienega or Paso de la 
Tigera, sis-sevenths of 1 square league, in lios 
Angeles county, granted May 16th, 1843, by 
Manuel Micheltorena to Vicente Sanchez; 
claim filed October 29th, 1852, confirmed by 
the commission July 10th, 1855, by the district 
court January 27th, 1857, and appeal dismissed 
January 21st, 1858. 

428, 183, S. D., 560. Agustin Olvera, claim- 
ant for Los A.'amos y Agua Oaliente, 6 square 
leagues, in Los Angeles county, granted May 
27th, 1846, by Pio Pico to Francisco Lopez 
et al.; claim filed October 29th, 1852, rejected 
by the commission August 15th, 1854, and con- 
firmed by the district court December 13th, 
1856. 

429, 170, S. D., 547. Jos6 Maria Flores, 
claimant for La Liebre, 11 square leagues, in 
Santa Barbara county, granted April 21st, 
1846. by Pio Pico to J. M. Flores; claim filed 
October 30th, 1852, rejected by the commission 
May 2d, 1854, and confirmed by the district 
court February 11th, 1857. 

430, 60, S. D., 148. Gabriel Ruiz et al., 
claimants for Oalleguas, described by bound- 
aries, in Santa Barbara county, granted May 
10th, 1847, by Juan B. Alvarado to Jos6 Pedro 
Ruiz; claim filed November 1st, 1852, con- 
firmed by the commission November 4th, 1853, 
by the district court December 3d, 1855, and 
appeal dismissed February 23d, 1857; contain- 
ing 9,998.29 acres. 

431, 31, S. D., 274, 558. JosS Serano, claim- 
ant for Canada de los Alisos, 2 square leagues, 
in Los Angeles county, part granted May 3d, 
1842, by Juan B. Alvarado, and May 27th, 
1846, additional extent by Pio Pico, to J. Se- 
rano; claim filed November 1st, 1852, con- 
firmed by the commission October 21st, 1853, 
by the district court December 6th, 1855, and 
appeal dismissed February 23d, 1857; con- 
taining 10,668.81 acres. 

432, 33, S. D.,444. Jorge Morillo et al., 
claimants for Potrero de Felipe Lugo, de- 
scribed by boundaries, in Los Angeles county, 
granted April 18th, 1845, by Pio Pico to Teo- 
doro Romero et al.: claim filed November 1st, 
1852, confirmed by the commission October 




433, 182, S. D., 231. Isaac Williams, claim- 
ant for Santa Ana del Ohino, 5 square leagues, 
in San Bernardino county, granted March 26th, 
1841, by Juan B. Alvarado to Antonio Maria 
Lugo; claim filed November 1st, 1852. con- 
firmed by the commission April 23d, 1854, by 
the district court January 13th, 1857, and ap- 
peal dismissed March 4th, 1858. 

434, 335, S. D., 522. Isaac Williams, claim- 
ant for addition to Santa Ana del Ohino, 3 
square leagues, in San Bernardino county, 
granted April 1st, 1843, by Manuel Michelto- 
rena to I. Williams; claim filed November 1st, 
1852, confirmed by the commission May 8th, 
1855, by the district court January 13th, 1857, 
and appeal dismissed March 4th, 1858. 

435, 55, S. D. Pablo Apis, claimant for Te- 
mecula, one by one-half league, granted May 
7th, 1845, by Pio Pico to P. Apis; claim filed 
November 1st. 1852, rejected by the commis- 
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sion November 15th, 1853, and confirmed by 
the district court February 21st, 1857. 

436, 91, S. D., 60. Santiago B. Arguello, 
claimant for Melyo, in San Diego county and 
Lower California, granted November 25th, 
1833, by Jose" Figueroa to S. E. Arguello; claim 
filed November 1st, 1852, rejected by the com- 
mission December 20th, 1853, and by the dis- 
trict court September 20th, 1855. 

437, 66, S. D. Magdalena Estudillo, claim- 
ant for Otay, 2 square leagues, in San Diego 
county, granted May 4th, 1846, by Pio Pico to 
M. Estudillo; claim filed November 1st, 1852, 
confirmed by the commission November 4th, 
1853, by the district court February 11th, 1856, 
and appeal dismissed February 24th, 1857; 
containing 6,657.98 acres. 

438, 163, S. D., 572. Antonio Coronel, claim- 
ant for Sierra de los Verdugos, described by 
boundaries, in Los Angeles county, granted 
June 15th, 1846, by Pio Pico to A. Coronel; 
claim filed November 1st, 1852, rejected by the 
commission January -27th, 1854, and appeal 
dismissed for failure of prosecution October 24th, 
1855. 

439, 189, S. D., 393. Jose" A. Serano et al., 
claimants for Pauma, 3 square leagues, grant- 
ed November 9th, 1844, by Manuel Michelto- 
rena to J. A. Serano et al.; claim filed Novem- 
ber 1st, 1852. confirmed by the commission 
May 16th, 1854, and appeal dismissed Febru- 
ary 1st, 1858. 

440, 140, S. D. Juan P. Ontiveros, claim- 
ant for San Juan Cajon de Santa Ana, grant- 
<ed May 13th, 1837, by Juan B. Alvarado to J. 
P. Ontiveros; claim filed November 1st, 1852, 
rejected by the commission April 11th, 1854, 
and confirmed by the district court December 
4th, 1855. 

441, 92, S. D., 72, 463, 529. Juliana Lopez 
Osuna, claimant for San Dieguito, 2 square 
leagues, 1 granted in 1840 or 1841, by Juan B. 
Alvarado, and the other August 11th, 1845, 
by Pio Pico to Juan Maria Osuna; claim filed 
November 1st, 1852, rejected by the commis- 
sion January 24th, 1854, and confirmed by the 
district court March 4th, 1858. 

442, 48, S. D., 17. Apolinaria Lorenzana, 
claimant for Jamacho, 2 square leagues, in San 
Diego county, granted April 27th, 1840, bv 
Juan B. Alvarado to A. Lorenzana; claim filed 
November 1st, 1852, confirmed by the commis- 
sion November 4th, 1853, by the district court 
February 4th, 1S56, and appeal dismissed Feb- 
ruary 23d, 1857; containing 8,881.16 acres. 

443, 269, S. D., 521. Louis Roubideau, claim- 
ant for San Jacinto and San Gregorio, granted 
March 22d, 1843, by Manuel Micheltorena to 
Santiago Johnson; claim filed November 1st, 
1852, rejected by the commission January 2d, 
1855, and confirmed by the district court Feb- 
ruary 29th, 1860. 

444, 199, N. D. Andres Pico, claimant for 
Arroyo Seco, 11 square leagues, in Sacramen- 
to, Amador and San Joaquin counties, granted 
May 8th, 1840, by Juan B. Alvarado to Teo- 
docio Yorba; claim filed November 1st, 1852, 
rejected by the commission February 27th, 

1855, confirmed by the district court April 21st, 

1856, and by the U. S. supreme court; contain- 
ing 48,857.52 acres. 

445, 141,' S. D., 330. Isidor Reyes et al., 
claimants for Voca de Santa. Monica, 1% square 
leagues, in Los Angeles county, granted June 
19th, 1839, by Manuel Jimeno to Francisco 
Marques et al; claim filed November 1st, 1852, 
confirmed by the commission April 4th, 1854, 
by the district court December 10th, 1856, and 
appeal dismissed March 4th, 1858. 

446, 93, S. D., 565. Jose" Loreto Sepulveda 
et al., claimants for Los Palos Verdes, in Los 
Angeles county, granted June 3d, 1846, by Pio 
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Pico to J. L. Sepulveda et aL; claim filed No- 
vember 1st, 18o2, confirmed by the commission 
December 20th, 1853, by the district court De- 
cember 10th, 1856, and appeal dismissed March 
4th, 1858; containing 31,629.13 acres. 

447, 63, S. D., 443. Jos§ Ledesma, claimant 
for 400 by 200 varas, near San Gabriel, in Los 
Angeles county, granted June 3d, 1846, by Pio 
Pico to JosS Ledesma; claim filed November 
1st, 1852, confirmed by the commission Decem- 
ber 6th, 1853, by the district court February 
11th, 1857, and appeal dismissed March 4th, 
1858. 

448, 94, S. D. Francisco Sales, claimant for 
50 by 250 varas, near San Gabriel, in Los An- 
geles county, granted April 18th, 1845, by Pio 
Pico to F. Sales; claim filed November 1st, 
1852, confirmed by the commission January 
17th, 1854, by the district court February 20th, 
1856, and appeal dismissed February 24th, 
1857. 

449, 95, S. D., 563. Simeon, (Indian) claim- 
ant for 500 by 200 varas, near San Gabriel, in 
Los Angeles county, granted June 1st, 1846, by 
Pio Pico to Simeon; claim filed November 1st, 
1852, confirmed by the commission December 
13th, 1853, by the district court February 18th, 
1856, and appeal dismissed February 24th, 
1857. 

450, 51. S. D. Andres Duarte et al., claim- 
ants for 25 by 40 varas, near San Gabriel, in 
Los Angeles county, granted April 25th, 1846, 
by Pio Pico to A. Duarte et al.; claim filed 
November 1st, 1852, rejected by the commis- 
sion December 6th, 1853, and appeal dismissed 
for failure of prosecution October 25th, 1855. ° 

451, 192, S. D., 205. Lorenzo Soto, claim- 
ant for Los Yallecitos, 2 square leagues, in San 
Diego county, granted April 22d, 1840, by Juan 
B. Alvarado to JosS Maria Alvarado; claim 
filed November 4th, 1852, rejected by the com- 
mission September 5th, 1854, confirmed by the 
district court February 11th, 1856, and appeal 
dismissed February 24th, 1857. 

452, 142, S. D. Francisco Maria Alvarado, 
claimant for Los Penasquitos, 2 square leagues, 
in San Diego county, granted June 15th, 1^23, 
by Luis Antonio Arguello to Francisco Maria 
Ruiz; claim filed November 4th, 1852, rejected 
by the commission February 21st, 1854, and 
confirmed by the district court March 4th, 1858. 

453, 362, S. D. Vieenta Sepulveda, claim- 
ant for La Sierra, 4 square leagues, in Los 
Angeles county, granted June 15th, 1846, by 
Pio Pico to V. Sepulveda; claim filed Novem- 
ber 4th, 1852, confirmed by the commission 
July 10th, 1855, by the district court February 
19th, 1857, and appeal dismissed March 4th, 
1858. 

454, 341, S. D., 267. Maria Antonia Snook, 
claimant for San Bernardo, 4 square leagues, 
in San Diego county, 2 leagues granted Feb- 
ruary 16th, 1842, by Juan B. Alvarado, and 2 
leagues May 26th, 1845, by Pio Pico, to Jos§ 
Francisco Snook; claim filed November 5th, 
1852, confirmed by the commission June 5th, 
1855, by the district court January 6th, 1857, 
and appeal dismissed March 4th, 1858; con- 
taining 17,763.07 acres. 

455, 171, S. D. Victoria Reid, claimant for 
Huerta de Quati or Guati, in Los Angeles coun- 
ty, granted October 12th, 1838, by Juan B. Al- 
varado to V. Reid; claim filed November 5th, 
1852, rejected by the commission August 1st, 
1854, confirmed by the district court October 
4tii. 1855, and appeal dismissed January 3d, 
1857; containing 128.26 acres. Patented. 

456, 354, S. D., 87, 337. Antonio Ygnacio 
Abila, claimant for Sansal Redondo, 5 square 
leagues, in Los Angeles county, granted May 
20th, 1837, by Juan B. Alvarado to A. Y. Abila; 
claim filed November 5th, 1852, confirmed by 
the commission June 19th, 1855, by the district 



court January 28th, 1857, and appeal dismissed 
March 4th, 1858. 

457, 143, S. D., 186. Francisco Sepulveda, 
claimant for San Vicente and Santa Monica, 4 
square leagues, in Los Angeles county, granted 
December 20th, 1839, \>j Juan B. Alvarado to 
F. Sepulveda; claim filed November 5th, 1852, 
confirmed by the commission April 25th, 1851, 
by the district court February 23d, 1857, and 
appeal dismissed January 21st, 1858. 

458, 360, S. D. Casildo Aguilar et al., claim- 
ants for La Cienega or Paso de la Tigera, 1 
square league, in Los Angeles county, granted 
May 16th, 1843, by Manuel Micheltorena to 
Vicente Sanchez; claim filed November 6th, 
1852, confirmed by the commission July 10th, 
1855, by the district court January 27th, 1857, 
and appeal' dismissed June 4th, 1857. 

459, 302, B. D. Jose Justo Morillo et al., 
claimants for Las Bolsas, 7 square leagues, in 
Los Angeles county, granted in 1784, by Pedro 
Fajes to Manuel Nieto, and May 22d, 1834, 
by Jos6 Figueroa to Oatarina Ruiz, widow of 
Manuel Nieto; claim filed November 6th, 18t>2, 
rejected by the commission February 13th, 

1855, and confirmed by the district court Feb- 
ruary 17th, 1857. (See No. 402.) 

460, 246, S. D., 491. Juan Foster, claimant 
for Rancho de la Nacion, 6 square leagues, in 
San Diego county, granted December 11th, 
1845, by Pio Pico to J. Foster; claim filed 
November 6th, 1852, confirmed by the commis- 
sion October 24th, 1854, by the district court 
February 21st, 1857, and appeal dismissed 
June 4th, 1857; containing 26,631.94 acres. 

461, 329, S. D., 562. Juan Foster, claim- 
ant for Valle de San Felipe, 3 square leagues, 
in San Diego county, granted May 30th, 1846, 
by Pio Pico to Felipe Castillo; claim filed No- 
vember 6th. 1852, confirmed by the commission 
May 22d, 1855, by the district court February 
21st, 1857, and appeal dismissed June 4th, 1857; 
containing 9,972.08 acres. 

462, 312, S. D., 536. Heirs of Juan B. Al- 
varado, claimants for Rincon del Diablo, 3 
square leagues, in San Diego county, granted 
May 18th, 1843, by Manuel Micheltorena to J. 
B. Alvarado; claim filed November 8th, 1852, 
confirmed by the commission May 22d, 1855, 
by the district court January 6th, 1857, and 
appeal dismissed March 4th, 1858; containing 
12,653.77 acres. 

463, 263, S. D. Louis Roubideau, claimant 
for Jurupa, 7 square leagues, in San Bernar- 
dino county, granted September 28th, 1838, by 
Juan B. Alvarado to Juan Bandini; claim fileJ 
November 8th, 1852, confirmed by the commis- 
sion December 19th, 1854, and appeal dismissed 
June 8th, 1857. 

464, 52, S. D., 215. David W. Alexander et 
al., claimants for Tujunga, V/%. square leagues, 
in Tos Angeles county, granted December 5th, 
1840, by Juan B. Alvarado to Pedro Lopez et 
al.; claim filed November 8th, 1852, rejected 
by the commission November 4th, 1853, con- 
firmed by the district court February 2Sth, 

1856, and appeal dismissed February 23d, 1857 ; 
containing 6,660.71 acres. 

465, 50, S. D. David W. Alexander, claim- 
ant for Cahuenga, one-fourth square league, 
in Los Angeles county, granted May 5th, 1843, 
by Manuel Micheltorena to JosG Miguel Tri- 
nnfo; claim filed November 8 th, 1852, rejected 
by the commission November 15th, 1853, by 
the district court December 13th, 1856, and 
appeal dismissed by stipulation February, 1857. 

466, 54, S. D. Manuel Sales Tasion, claim- 
ant for 400 by 200 varas, near San Gabriel, in 
Los Angeles county, granted April 18th, 1845, 
by Pio Pico to M. S. Tasion; claim filed No- 
vember 8th, 1852, rejected by the commission 
November 15th, 1853, and appeal dismissed for 
failure of prosecution October 24th, 1855. 
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467, 58, S. D., 44(5. JosS Domingo, claimant 
for 350 by 250 varas, near San Gabriel, in Los 
Angeles county, granted April, 1845, by Pio 
Pico to Felipe; claim filed November 8th, 1852, 
and confirmed by the commission November 
22d, 1853. 

468, 4T, S. D., 486. Victoria Reid, claimant 
for 200 varas square, near San Gabriel, in .Los 
Angeles county, granted May 15th, 1843, by 
Manuel Micheltorena to Serafin de Jesus; claim 
filed November 8th, 1852, rejected by the com- 
mission November 29th, 1853, and appeal dis- 
missed for failure of prosecution October 24th, 
1855. 

469, 144, S. D., 155. Silvestre de la Portil- 
la, claimant for Valle de San JosS, 4 square 
leagues, in San Diego county, granted April 
16th, 3836, by Gutierrez to S. de la Portilla; 
claim filed November 8th, 1852, rejected by the 
commission February 21st, 1854, and confirmed 
by the district court February 23d, 1857. 

470, 346, S. D., 559. Bernardo Yorba et al., 
heirs of Antonio Yorba, claimants for Santiago 
de Santa Ana, 11 square leagues, in Los Angeles 
■county, granted July 1st, 1810, by JosS Figueroa 
to Antonio Yorba; claim filed November 9th, 
1852, confirmed by the commission July 10th, 
1855, and appeal dismissed June 8th t 1857; con- 
taining 62,516.57 acres. 

471, 251, S. D., 449. Maria Juana de los An- 
geles, claimant for Cuca, one-half square league, 
in San Diego county, granted May 7th, 1845, 
by Pio Pico to M. J. de los Angeles; claim filed 
November 9 th. 1852, confirmed by the commis- 
sion October 10th, 1854, and by the district court 
December 24th, 1856. 

472, 65, S. D., 241. Raimundo Olivas et al., 
claimants for San Miguel, iy 2 square leagues, in 
Santa Barbara county, granted July 6th, 1841, 
by Juan B. Alvarado to R. Olivas et al.; claim 
filed November 9th, 1852. confirmed by the com- 
mission November 22d, 1853, by the district court 
February 27th, 1856, and appeal dismissed Feb- 
ruary 23d, 1857; containing 4,693.91 acres. 

473, 219, S. D., 542. JosS Ramon Malo, 
claimant for Santa Rita, 3 square leagues, m 
Santa Barbara county, granted April 12th, 1845, 
by Pio Pico to J. R. Malo; claim filed November 
"9th, 1S52, confirmed by the commission October 
17th, 1854, and by the district court December 
24th, 1856. 

474, 294, S. D., 160. Maria Jesus Olivera de 
■Cota et al., claimants for Santa Rosa, 3y 2 square 
leagues, in Santa Barbara county, 1% leagues 
granted July 30th, 1839, by Manuel Jimeno, and 
2 leagues November 19th, 1845, by Pio Pico, to 
Francisco Cota; claim filed November 9th, 1852, 
•confirmed by the commission February 27th, 
1855, and by the district court December 24th, 
1856. 

475, 272, S. D. Tomas Sanchez Colima, 
claimant for Santa Gertrudes, in Santa Barbara 
county, granted by Pio Pico to Antonio Maria 
Nieto; claim filed November 9th, 1852, confirmed 
by the commission December 12th, 1854, and ap- 
peal dismissed June 8th, 1857. 

476, 389, S. D. JosS Ramon Malo, claimant 
for La Purisima, in Santa Barbara county, grant- 
ed December 6th, 1845, by Pio Pico to J. R. 
Malo; claim filed November 10th, 1852, confirm- 
ed by the commission December 31st, 1855, and 
appeal dismissed June 8th, 1857; containing 14,- 
•927.62 acres. 

477, 248, S. D. Juan Gallardo, claimant for 
2,000 varas square, in Los Angeles county, grant- 
ed Julv 17th, 1838. by Juan B. Alvarado to J. 
<5allardo; claim filed November 11th, 1852, re- 
jected bv the commission November 14th, 1854, 
and confirmed by the district court January 20th, 
1860. 

478, 371, S. D. Maria Rita Baldez, claimant 
for San Antonio, 1 square league, in Los Angeles 



county, granted in 1831, by Juan B. Alvarado 
to M. R. Baldez et al.; claim filed November 
11th, 1852, confirmed by the commission Septem- 
ber 25th, 1855, and appeal dismissed June 8th, 
1857. 

479, 318, S. D. Manuel Antonio Rodriguez 
de Poli, claimant for Mission of San Buenaven- 
tura, 12 square leagues, in Santa Barbara coun- 
ty, granted June 8th, 1846, by Pio Pico to JosS 
Arnas; claim filed November 11th, 1852, con- 
firmed by tie commission May 15th, 1855, and 
by the district court April 1st, 1861. 

480, 313, S. D. Nasario Dominguez, claimant 
for one-sixth of San Pedro, in Los Angeles coun- 
ty, granted in 1822, by P. V. de Sola to Cristobal 
Dominguez; claim filed November 12th, 1852, 
rejected by the commission January 2d, 1855, 
and appeal dismissed in district court by claimant 
December 21st, 1857. 

481, 145, S. D„ 459. Andres et al., claimants 
for Guajome, 1 square league, in San Diego 
county, granted July 19th, 1845, by Pio Pico to 
Andres and JosS Manuel; claim filed November 
12th, 1852, confirmed by the commission Febru- 
ary 7th, 1854, by the district court December 
17th, 1855, and appeal dismissed February 24th, 
1857; containing 2,219.41 acres. 

482, 146, S. D. Emigdio Vejar, claimant for 
Boca de la Playa, 1% square leagues, in Los An- 
geles county, granted May 7th, 1846, by Pio 
Pico to E. Vejar; claim filed November 12th, 
1S52, confirmed by the commission March 14th, 
1854, and appeal dismissed February 1st, 1858. 

483, 147, S. D. Leon V. Prudhomme, claim- 
ant for Topanga Malibu, 3 square leagues, in Los 
Angeles county, granted in 1804, by JosS Joaquin 
de Arrellaga to JosS BartoIomS Tapia; claim filed 
November 12th, 1852, rejected by the commission 
March 21st, 1854, and by the- district court in 
1860. 

484, 249, S. D. William Williams et al., 
claimants for Valle de las Viejas, 4 square 
leagues, in San Diego county, granted May 1st, 
1846, by Pio Pico to Ramon Asuna et al.; claim 
filed November 13th. 1852, rejected by the com- 
mission December 26th, 1854, and appeal dis- 
missed for failure of prosecution February 11th, 
1856. 

485, 264, S. D. Cave J. Couts, claimant for 
La Soledad, 1 square league, in San Diego coun- 
ty, granted April 13th, 1838, by Carlos Antonio 
Carrillo, styling himself provisional governor, to 
Francisco Maria Alvarado; claim filed November 
13th, 1852, rejected by the commission January 
23d, 1855, and appeal dismissed for failure of 
prosecution February 11th, 1856. 

486, 148, S. D., 499. Juan Moreno, claimant 
for Santa Rosa, 3 square leagues, in San Diego 
county, granted January 30th, 1S46, by Pio Pico 
to J. Moreno; claim filed November 13th, 18o2, 
confirmed by the commission April 4th, 1854, 
and by the district court January 15th, 1856. 

487, 287, S. D. Antonio JosS Rocha et al., 
claimants for La Brea, 1 square league, in Los 
Angeles county, granted January 6th, 1828, by 
JosS Antonio Carrillo to A. J. Rocha et al.; claim 
filed November 15th, 1852, rejected by the com- 
mission March 6th, 1855, and by the district court 
August 8th, 1860. 

488, 266, S. D., 531. Anacleto Lestrade, 
claimant for Canada de los Coches, 400 varas 
square, granted August 16th, 1843, by Manuel 
Micheltorena to Apolinaria Lorenzana; claim fil- 
ed December 13th, 1852, confirmed by the com- 
mission December 26th, 1854, and appeal dis- 
missed for failure of prosecution February. 1st, 
1858. 

489, 96, S. D., 537. Arno Maube, claimant 
for 200 varas square, near San Gabriel, in Los 
Angeles county, granted May 20th, 1843, by 
Manuel Micheltorena to A. Maube; claim filed 
December 13th, 1852, rejected by the commission 
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January 17th. 1854, and dismissed for failure of 
prosecution March 7th, 1860. 

490, 138, N. D., 2S4. Maria "Manuel Valen- 
cia, claimant for Boca de Canada del Pinole, 3 
square leagues, in Contra Costa county, granted 
June 21st, 1842, by Juan B. Alvarado to M. M. 
Valencia; claim filed December 13th, 1852, re- 
jected by the commission August 10th, 1854, 
confirmed by the district court November 26th, 
1854, and by the TJ. S. supreme court; contain- 
ing 13,353.38 acres. 

491, 239, S. D., 314. Pedro C. Carrillo, claim- 
ant for Camulos, 4 square leagues, in Santa 
Barbara county, granted October 2d, 1843, by 
Manuel Micheltorena to Pedro C. Carrillo; claim 
filed December 13th, 1852, rejected by the com- 
mission November 7th, 1834, and appeal dismiss- 
ed for failure of prosecution August 10th, 1860. 

492, 29, S. D., 395. Raimundo Carrillo, claim- 
ant for Nojoqui, 3 square leagues, in Santa Bar- 
bara county, granted April 27th, 1843, by Man- 
uel Micheltorena to E. Carrillo; claim filed De- 
cember 13th, 1852, confirmed by the commission 
October 12th, 1853, by the district court October 
3d. 1855, and appeal dismissed February 24th, 
1857; containing 33,284.50 acres. 

493, 185, N. D., 441. Hilario Sanchez, claim- 
ant for Temalpais or Tamalnais, 2 square leagues, 
in Marin county, granted November 28th, 1845, 
by Pio Pico to H. Sanchez; claim filed Decem- 
ber 13th, 1852, and rejected by the commission 
September 26th, 1854. 

494, 97, S. D., 55, 163. Crisogono Ayala et 
al., claimants for Santa Ana, in Santa Bar- 
bara county, granted April 14th, 1837, by Juan 
B. Alvarado to Crisogono Ayala et al.; claim 
filed December 20th, 1852, confirmed by the 
commission January 24th, 1854, by the dis- 
trict court October 9th, 1855, and appeal dis- 
missed February 3d, 1857; containing 21,522.04 
acres. 

495, 67, N. D., 200. Joseph- P. Thompson, 
claimant for part of Napa, 640 acres, in Napa 
county, granted September 30th, 1838, by Juan 
B. Alvarado to Salvador Vallejo; claim filed 
December 21st, 1852, confirmed by the com- 
mission December 13th, 1853, by the district 
court February 13th, 1857, and appeal dis- 
missed April 2d, 1857. 

496, 209, N. D. Jose" Maria Fuentes, claim- 
ant for Potrero, 11 square leagues, in Santa 
Clara county, granted June 12th, 1843, by Man- 
uel Micheltorena to J. M. Fuentes; claim filed 
December 21st, 1852, rejected by the commis- 
sion November 21st, 1854, by the district eourt 
August 24th, 1857, and decree affirmed by the 
XT. S. supreme court in 22 Howard [63 LJ. S.J 
443. 

497, 183, N. D., 27. Heirs of Juan Keid, 
claimants for Corte de Madera del Presidio, 1 
square league, in Marin county, granted Octo- 
ber 2d, 1834, by Jose Figueroa to Juan Keid; 
claim filed December 23d, 1852, confirmed by 
the commission June 13th, 1854, bs T the dis- 
trict court January 14th, 1856, and appeal dis- 
missed April 2d, 1857; containing 4,460.24 
acres. 

498, 236, S. D., 307. Pedro C. Carrillo, 
claimant for Los Alamos y Agua Caliente, in 
Los Angeles county, granted October 2d, 1843, 
by Manuel Micheltorena to P. C. Carrillo; 
claim filed December 24th, 1852, rejected by 
the commission November 7th, 1854, and ap- 
peal dismissed for failure of prosecution Au- 
gust 10th, 1860. 

499, 253, N. D. John Hendley et al., claim- 
ants for Llano de Santa Rosa, 1 square league, 
in Sonoma county, granted March 20th, 1844, 
by Manuel Micheltorena to Joaquin Carrillo; 
claim filed December 24th, 1852, rejected by 
the commission January 23d, 1855, and appeal 
dismissed for failure of prosecution April 21st, 
1856. 



500, 78, N. D., 200. Lilburn W. Boggs, 
claimant for part of Napa, 680 acres, in Napa 
county, granted September 21st, 1838, by Juan. 
B. Alvarado to Salvador Vallejo; claim filed 
December 28th, 1852, confirmed by the com- 
mission December 13th, 1853, by the district 
court April 14th,» 1856, and appeal dismissed 
April 2d, 1857. 

501, 149, S. D., 253. Joaquin Estrada, claim- 
ant for Santa Margarita, 4 square leagues, in 
San Luis Obispo county, granted September 
28th, 1841, by Manuel Jimeno to J. Estrada;, 
claim filed December 28th, 1852. confirmed by 
the commission April 4th, 1854, by the district 
court October 3d, 1855, and appeal dismissed 
February 5th, 1857; containing 17,734.94 acres- 
Patented. 

502, 101, S. D. Teodoro Gonzales, claimant 
for Rincon de la Puenta del Monte, 7 square 
leagues, in Monterey county, granted Septem- 
ber 20th, 1836, by Gutierrez to T. Gonzales? 
claim filed December 28th, 1852, confirmed by 
the commission February 7th, 1854, by the- 
district court September 21st, 1855, and appeal 
dismissed February 24th, 1857; containing 15,- 
218.62 acres. 

503, 363, N. D., 293. Maria L. B. Berrey- 
esa et al., claimants for San Vincente, 1 square 
league, in Santa Clara county, granted August 
20th, 1842, by Juan B. Alvarado to Jose" R. Ber- 
reyesa; claim filed December 30th, 1852, con- 
firmed by the commission July 3d, 1855, by the- 
district court March 13th, 1857, and decree af- 
firmed by the D. S. supreme court in 23 How- 
ard [64 U. S.j 499; containing 4,438.36 acres^ 

504, 320, S. D. Josg Miguel Gomez, claim- 
ant for San Simeon, 1 square league, in San 
Luis Obispo county, granted December 1st, 
1S42, by Juan B. Alvarado to Jos6 Ramon 
Estrada; claim filed December 31st, 1852, con- 
firmed by the commission May 8th, 1855, by 
the district court January 12th, 1857, and ap- 
peal dismissed March 4th, 1858; containing 4,- 
46S.81 acres. 

505, 27, S. D., 248. Felician Soberanes,. 
claimant for San Lorenzo, 5 square leagues, in- 
Monterey county, granted August 9th, 1841, 
by Juan B. Alvarado to F. Soberanes; claim 
filed December 31st, 1852, rejected by the com- 
mission October 25th, 1853, confirmed by the 
district court September 24th, 18o5, and appeal 
dismissed February 24th, 1857; containing 21,- 
884.38 acres. 

506, 181, N. D. Agustin Bernal, claimant 
for Santa Teresa, 1 square league, in Santa 
Clara county, granted July 11th, 1834, by JosS- 
Figueroa to Joaquin Bernal; claim filed Janu- 
ary 3d, 1853, confirmed by the commission Sep- 
tember 5th, 1854, by the district court August 
11th, 1856, and appeal dismissed November 2d,. 
1858; containing 4,460.03 acres. 

507, 8, N. D. H. F. Teschemacher, claim- 
ant for Lup Yomi, 14 square leagues, in Napa 
county, granted September 5th, 1844, by Man- 
uel Micheltorena to Salvador Vallejo et al.; 
claim filed January 5th, 1853, rejected by the- 
commission December 13th, 1853, confirmed by 
the district eourt June 27th, 1855, decree re- 
versed by the U. S. supreme court and case re- 
manded for further evidence, 22 Howard [63 
TJ. S.] 392. 

508; 256, S. D., 54. Heirs of Domingo Car- 
rillo, claimant for one-half of Las Virgenes, 4 
square leagues, in Los Angeles county, granted' 
October 1st, 1834, by JosS Figueroa to D. Car- 
rillo et al; claim filed January 6th, 1853, reject- 
ed by the commission November 7th, 1854, and 
appeal dismissed for failure of prosecution May 
7th, 1860. 

509, 330, N. D., 341. Samuel G. Reed et al, 
claimants for Rancho del Puerto, 3 square 
leagues, in Stanislaus county, granted Janu- 
ary 20th, 1844, by Manuel Micheltorena to Ma- 
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riano Hernandez et al; claim filed January 7th, 
1853, confirmed by the commission May 22d, 
1855, by the district court May 6th, 1856, and 
appeal dismissed March 27th, 1857; containing 
13,340,39 acres. 

510, 108, N. D., 200. Uladislao Vallejo, 
claimant for part of Napa, 600 yards square, 
in Napa county, granted September 21st, 1838, 
by Juan B. Alvarado to Salvador Vallejo; 
claim filed January 11th, 1853, rejected by the 
commission August 22d, 1854, and appeal dis- 
missed for failure of prosecution April 1st, 1856. 

511, 349, JN. D. Henry (Jambuston^, claim- 
ant for 11 square leagues, in Butte county, 
granted May 23d, 1846, by Pio Pico to H. Oam- 
buston; claim filed January 14th, 1853, con- 
firmed by the commission July 10th, 1855, by 
the district court March 3d, 1856, decree re- 
versed by the TL S. supreme court and case re- 
manded for further hearing, 20 Howard [61 U. 
S.] 59. Claim rejected by the district court 
November 9th, 1859. 

512, 227, S. D." Guadalupe Ortega de Ohap- 
man et al., claimants for San Pedro, 1 square 
league, in Santa Barbara county, granted in 
1838, by Juan B. Alvarado to Jos6 Ohapman; 
claim filed January 15th, 1853, rejected by the 
commission November 21st, 1854, and confirmed 
by the district court April 11th, 1861. 

513, 292, S. D. Francisco Estevan Quint- 
ana, claimant for La Vena, 1 square league, in 
San Luis Obispo county, granted January 14th, 
1842, by Juan B. Alvarado to F. E. Quintana; 
claim filed January 15th, 1853, rejected by the 
commission February 27th, 1855, and appeal 
dismissed for failure of prosecution December 
18th, 1856. 

514, 143, N. D. James Enright claimant for 
2,000 varas square, in Santa Olara county, 
granted January 6th, 1845, by Manuel Michei- 
torena to Francisco Garcia; claim filed Janu- 
ary 17th, 1853, confirmed by the commission 
August 8th, 1854, by the district court April 
26th, 1858, and by the U. S. supreme court; con- 
taining 710.14 acres. 

515, 394, N. D. Joseph O. Palmer et al., 
claimants for Punta de Lobos, 2 square leagues, 
in San Francisco county, granted June 25 th, 
1846, by Pio Pico to Benito Diaz; claim filed 
January 17th, 1853, rejected by the commis- 
sion August 14th, 1855, by the district court 
December 5th, 1857, and judgment affirmed by 
the U. S. supreme court -with costs, 24 How- 
ard [65 U. S.J 125. 

516, 220, N. D., 454. Barcelia Bernal, claim- 
ant for Embarcadero de Santa Olara, 1,000 
varas square, in Santa Olara county, granted 
June lStb. 1845, by Pio Pico to B. Bernal; 
claim filed January 17th, 1853, confirmed by 
the cornmissif*n December 12th, 1854, and by 
the district court February 23d, 1857. 

517, 150, S. D., 301. Nicholas A. Den, 
claimant for Dos Pueblos, 3 square leagues, in 
Santa Barbara county, granted April 18th, 
1842, by Juan B. Alvarado to N. A. Den; 
claim filed January 18th, 1853, confirmed by 
the commission March 14th, 1854, by the dis- 
trict court December 28th, 1855, and appeal dis- 
missed February 24th, 1857; containing 15,- 
535.33 acres. 

518, 151, S. D. David Spence, claimant for 
Llano de Buenavista, 2 square leagues, in 
Monterey county, granted in 1823, by Luis An- 
tonio Arguello to Jos6 Mariano Estrada; claim 
filed January 18th, 1853, confirmed by the com- 
mission March 14th, 1854, by the district court 
January 7th, 1856, and appeal dismissed Febru- 
ary 23d, 1857; containing 8,446.23 acres. Pat- 
ented. 

519, 152, S. D., 261. JosS Dolores Ortega, 
claimant for Canada del Corral, 2 square 
leagues, in Santa Barbara county, granted No- 



vember 5th, 1841, by Manuel Jimeno to J. D. 
Ortega; claim filed January 19th, 1853, con- 
firmed by the commission February 21st, 1854. 
by the district court February 1st, 1856, and 
appeal dismissed February 23d, 1857; contain- 
ing 8,875.76 acres. 

520, 252, S. D., 570. Daniel Hill, claimant 
for La Goleta, 1 square league, in Santa Barbara 
county, granted June 10th, 1846, by Pio Pico to- 
D. Hill; claim filed January 19th, 1853, confirm- 
ed by the commission December 26th, 1854, by 
the district court February Sth. 1858. and appeal 
dismissed May 15th, 1861. 

521, 153, S. D., 520. Manuel Arguisola, 
claimant for Temascal, 3 square leagues, in 
Santa Barbara county, granted March 17th, 

1843, by Manuel Micheltorena to Francisco Lo- 
pez et al.; claim filed January 19th, 1853, re- 
jected by the commission April 4th, 1853, and 
confirmed by the district court February 20th, 
1857. 

522, 154, S. D., 9. Antonio Maria Ortega 
et al., claimants for Nuestra Seiiora del Re- 
fugio, 6 square leagues, in Santa Barbara coun- 
ty, granted August 1st, 1834, by Jose Figueroa 
to A. M. Ortega et al.; claim filed January 
19th, 1853, confirmed by the commission March 
14th, 1854, by the district court December 29th,. 
1856, and appeal dismissed March 4th, 1858; 
containing 26,529.30 acres. 

523, 240, N. D. Hicks and Martin, claim- 
ants for Rancho de los Oosumnes, 1 square- 
league, in Sacramento county, granted Decem- 
ber 22d, 1844, by Manuel Micheltorena to Hel- 
eno; claim filed January 21st, 1853, and re- 
jected by the commission January 23d, 1835. 

524, 300, N. D., 299. Barbara Soto et al., 
claimants for San Lorenzo, V/n square leagues,, 
in Alameda county, granted October 10th, 1842, 
by Manuel Micheltorena, and January 20th, 

1844, by Juan B. Alvarado, to Francisco Sotor 
claim filed January 22d, 1853, confirmed by 
the commission April 24th, 1855, by the dis- 
trict court April 23d, 1857, and appeal dis- 
missed April 29th, 1857; containing 6,686 33- 
acres. 

525, 418, N. D. Bethuel Phelps, claimant for 
Punta Reyes, 8 square leagues, in Marin coun- 
ty, granted March 17th, 1836, by Nicolas Gut- 
ierrez to James Richard Berry; claim filed 
January 22d, 1853, confirmed by the commis- 
sion August 7th, 1855, by the district court De- 
cember 22d, 1857, and appeal dismissed Decem- 
ber 22d, 1857. 

526, 348, S. D. Feliciano Soberanes, claim- 
ant for Mission de la Soledad, 2 square miles, 
in Monterey county, granted January 4th, 1846, 
by Pio Pico to F. Soheranes; claim filed Jan- 
uary 22d, 1853, confirmed by the commission 
July 17th, 1855, and appeal dismissed June 8th, 
1857; containing 8,899.82 acres. 

527, 201, S. D. James Blair et al., claim- 
ants for Salsipuedes, 8 square leagues, in San- 
ta Cruz county, 2 square leagues granted with 
conditions November 4th, 1834, by Jos§ Fig- 
ueroa, and final title to 8 square leagues March 
1st, 1840. by Juan B. Alvarado, to Manuel 
Jimeno Casarin; claim filed January 27th, 

1853, confirmed by the commission May 2d, 

1854, and appeal dismissed October Sth, 1857 r 
containing 27,662.57 acres. Patented. 

528, 268, S. D., 150. Luis T. Burton et al., 
claimants for two-thirds of Jesus Maria, in> 
Santa Barbara county, granted April 8th, 1837, 
by Juan B. Alvarado to Lucas Olivera et al.; 
claim filed January 27th, 1853, confirmed by 
the commission December 19th, 1854, and ap- 
peal dismissed February 1st, 1858; containing 
42,184.93 acres. 

529, 155, S. D., 200, James McKinlay, 
claimant for Moro y Oayucos, 2 square leagues,, 
in San Luis Obispo county, 1 square league- 



'TABLE OF LAND CLAIMS 



[30 Fed. Cas. page 1244] 



.granted April 27th,1842, to Martin Olivera, and 
the other by Juan B. Alvarado to Vicente Feliz; 
claim filed January 28th, 1853, confirmed by 
the commission April 4th, 1854, by the district 
-court December 24th, 1856, and appeal dismissed 
March 4th, 1858; containing 8,845.49 acres. 

5§0, 34, S. D„ 384. James McKinlay, claim- 
ant for San Lucas, 2 square leagues, in Mont- 
erey county, granted May 9th, 1842, by Juan 
B. Alvarado to Rafael Estrada; claim filed 
January 28th, 1853, rejected by the commis- 
sion December 13th, 1853, confirmed by the dis- 
trict court February 21st, 1856, and appeal dis- 
missed February 24th, 1857; containing 3,- 
590.25 acres. 

531, 270, S. D. Fermina Espinoza de Perez 
-and Domingo Perez, claimants for Los Gatos or 
Santa Rita, 1 square league, in Monterey coun- 
ty, granted in 1820, and September 3d, 1837, by 
Juan B. Alvarado to Jose Trinidad Espindza; 
claim filed January 29th, 1853, confirmed by 
the commission January 23d, 1855, by the dis- 
trict court January 23d. 1857, and appeal dis- 
missed March 4th, 1858; containing 4,424.46 
acres. 

532, 244, S. D., 191. Eusebio Boronda, 
claimant for Rinconada del Sanjon, 1% square 
leagues, in Monterey county, granted February 
lst 2 1840, by Juan B. Alvarado to E. Boronda; 
claim filed January 29th, 1853, confirmed by 
the commission October 31st, 1854, by the dis- 
trict court October 16th, 1856, and appeal dis- 
missed February 5th, 1857; containing 2,229.70 
acres. Patented. 

533, 240, S. D., 175. Jose Manuel Boronda 
et al., claimants for Los Laureles 1% square 
leagues, in Monterey county, granted Septem- 
ber 20th, 1839, by Juan B. Alvarado to JosS 
M. Boronda and Vicente Bias Martinez; claim 
tiled January 29th, 1853, confirmed by the com- 
mission October 31st, 1854, by the district court 
Tanuary 7th, 1856, and appeal dismissed Febru- 
ary 5th, 1857; containing 6,624.99 acres. 

534, 156, S. D. Joaquin Carrillo et al., 
claimants for San Carlos de Jonata, 6 square 
leagues, in Santa Barbara county, granted Sep- 
tember 24th, 1845, by Pio Pico to J. Carrillo 
et al.; claim filed January 29th, 1853, con- 
firmed by the commission January 31st, 1854, 
-and by the district court February 7th, 1857; 
containing 26,631.31 acres. 

535, 215, S. D., 16. Rafael Estrada, claim- 
ant for Rincon de las Salinas, one-half square 
league, in Monterey county, granted December 
Ud, 1833, by Jose" Figneroa to Cristina Delgado; 
claim filed January 29th, 1853, confirmed by 
the commission September 26th, 1854, by the 
district court January 7th, 1856, and appeal dis- 
missed February 5th, 1857;. containing 2,220.02 
acres. Patented. 

■536, 349, S. D., 326. JosS Maria Covarru- 
bias, claimant for Castac, 5 square leagues, in 
Los Angeles county, granted November 22d, 
1843, by Manuel Mieheltorena to J. M. Covar- 
rubias; claim filed January 29th, 1853, con- 
firmed by the commission July 10th, 1855, by 
the district court January 21st, 1857, and ap- 
peal dismissed March 6th, 1858. 

537, 230, S. D., 75. Juana Briones de Lugo 
■et al., claimants for Paraje de Sanchez, V/ a 
square leagues, in Monterey county, granted 
June 8th, 1839, by Juan B. Alvarado to Fran- 
cisco Lugo; claim filed January 29th, 1853, 
confirmed by the commission November 7th, 
1854, by the district court October 16th, 1855, 
and appeal dismissed February 5th, 1857; con- 
taining 6,584.32 acres. 

538, 369, S. D. JosS Maria Covarrubias et 
■al., claimants for Mission of Santa Inez, in 
Santa Barbara county, granted June 15th, 1846, 
by Pio Pico to J- M. Covarrubias et al.; claim 
filed January 29th, 1853. and rejected by the 
■commission September 11th, 1855. 



539, 234, S. D„ 135. Maria del Espiritu 
Santo Carrillo, claimant for Loma del Espiritu 
Santo, described by boundaries, in Monterey 
county, granted April 15th, 1839, by Juan B. 
Alvarado to Maria del Espiritu Santo Carrillo; 
claim filed January 29th, 1853, rejected by the 
commission November 14th, 1854, and appeal 
dismissed for failure of prosecution February 
11th, 1856. 

540, 222, S. D., 121. Heirs of Felipe Vas- 
quez, claimants for Chamisal, 1 square league, 
in Monterey county, granted November 17th, 
1835, by Jose" Castro to F. Vasquez; claim filed 
January 31st, 1853, and rejected by the commis- 
sion October 24th, 1854. 

541, 189, N. D.; 174, S. D., (sent to North- 
ern District),. Gregorio Briones, claimant for Las 
Baulines, 2 square leagues, in Marin county, 
granted February 11th, 1846, by Pio Pico to 
G. Briones; claim filed January 31st, 1853, 
confirmed by the commission May 15th, 1854, 
by the district court January 19th, 1857j and ap- 
peal dismissed April 2d, 1857; containing 8,- 
911.34 acres. 

542, 88, N. D. Encarnacion Buelna and 
heirs of Maria Conception V. de Rodriguez, 
claimants for part of San Gregorio, 3 square 
leagues, in Santa Cruz county granted May 2d, 
1839, by Juan B. Alvarado to Antonino Buelna; 
claim filed February 1st, 1853, rejected by the 
commission December 27th, 1853, confirmed by 
the district court October 29th, 1855, and ap- 
peal dismissed July 24th, 1857; containing 13,- 
344.15 acres. Patented. 

543, 242, S. D. Mayor and common council 
of Santa Barbara, claimants for 8% square 
leagues, granted, in 1782, to the Pueblo of Santa 
Barbara; claim filed February 1st, 1853, re- 
jected by the commission August 1st, 1854, and 
confirmed by the district court March 6th, 1861. 

544, 221, S. D., 275. Mariano Soberanes, 
claimant for Los Ojitos, 2 square leagues, in 
Monterey county, granted April 5th, 1842, by 
Juan B. Alvarado to M. Soberanes; claim filed. 
February 1st, 1853, confirmed by the commis- 
sion September 26th, 1854, by the district court 
January 7th, 1856, and appeal dismissed Feb- 
ruary 5th, 1857; containing 8,900.17 acres. 

545, 181, S. D., 348. Julian Ursuaj claim- 
ant for La Panocha de San Juan, 5 square 
leagues, in San Joaquin county, granted Febru- 
ary 17th, 1844j by Manuel Mieheltorena to J. 
Ursua; claim filed February 2d, 1853, confirm- 
ed by the commission May 2d, 1854, and by the 
district court December 17th, 1856. 

546, 373, S. D., 198. Jos6 Castro, claimant 
for San Jose" y Sur Chiquita, 2 square leagues, 
in Monterey county, granted April 16th, 1839, 
by Juan B. Alvarado to Marcelino Escobar; 
claim filed February 2d, 1853, and rejected by 
the commission August 28th, 1855. 

547, 368, S. D. Jos6 Maria Covarrubias, 
claimant for Isla de Santa Catalina, described 
by boundaries, in Los Angeles county, granted 
July 4th, 1846, by Pio Pico to Tomas M. Bob- 
bins; claim filed February 3d, 1853, confirmed 
by the commission September 25th, 1855, and 
by the district court March 1st, 1858. 

548, 424, N. D. JosS Y. Limantour, claim- 
ant for 4 square leagues, in San Francisco coun- 
ty, part of the city, supposed to extend south 
of California street, granted February 27th, 
1843, by Manuel Mieheltorena to J. Y. Liman- 
tour; claim filed February 3d, 1853, confirmed 
by the commission January 22d, 1856, and re- 
jected by the district court October 19th, 1858. 

549, 429, N. D. Jos6 Y. Limantour, claim- 
ant for the islands of Farrallones, Alcatraz and 
Yerba Buena, and a tract of 1 square league in 
Marin county, opposite the island of Los Ange- 
les, known as Punta del Tiburon, granted De- 
cember 16th, 1843, by Manuel Mieheltorena to 
J. Y. Limantour; claim filed February 3d, 
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1853, confirmed by the commission February 
12th, 1856, and rejected by the district court 
November 19th, 1858. 

550, 328, S. D., 204. John P. Davison, 
claimant for Santa Paula y Saticoy, 4 square 
leagues, in Santa Barbara county, granted April 
1st, 1843, by Manuel Micheltorena to Manuel 
Jimeno Oasarin; claim filed February 3d, 1853, . 
confirmed by the commission May 22d, 1855, 
and appeal dismissed March 4th, 1858; contain- 
ing 17,733.33 acres. 

551, 223, S. D., 238. Mariano Soberanes et 
al., claimants for San Bernardo, 3 square 
leagues, in Monterey coanty, granted June 16th, 
1841, by Juan B. Alvarado to M. Soberanes et 
al.; claim filed February 5th, 1853, confirmed 
by the commission November 7th, 1854, by the 
district court January 14th, 1856, and appeal 
dismissed .February 5th, 1857; containing 13,- 
345.65 acres. 

552, 210, S. D., 292. Heirs of Joaquin Soto, 
claimants for El Piojo, 3 square leagues, in 
Monterey county, granted August 20th, 1842, by 
Juan B. Alvarado to Joaquin Soto; claim filed 
February 5th, 1853, confirmed by the commission 
September 26th, 1854, by the district court 
January 19th, 1857, and appeal dismissed March 
4th, 1858; containing 13,329.28 acres, 

553, 284, S. D., 209. Antonio Olivera, claim- 
ant for Casmalia, 2 square leagues, in Santa 
Barbara county, granted September 12th, 1840, 
by Juan B. Alvarado to A. Olivera; claim filed 
February 5th, 1853, confirmed by the commis- 
sion March 6th, 1855, and appeal dismissed 
February 1st, 1858; containing 8,841.21 acres. 

554, 356, S. D. Andrew Randall and Fletch- 
er M. Haight, claimants for Canada de la Se- 
gunda, 1 square league, in Monterey county, 
granted April 4th, 1839, by Jose Castro to 
Lazaro Soto; claim filed February 5th, 1853, 
confirmed by the commission August 14th, 1855, 
by the district court February 5th, 1858, and 
appeal dismissed February 8th, 1858; contain- 
ing 4,366.80 acres. Patented. 

- 555, 253, S. D., 316. Andrew Randall, 
claimant for San Lorenzo, 5 square leagues, in 
Monterey county, granted November 16th, 1842, 
by Juan B. Alvarado to Francisco Rico; claim 
filed February 5th, 1853, confirmed by the com- 
mission December 12th, 1854, by the district 
court January 12th, 1857, and appeal dismissed 
March 4th, 1858; containing 22,264.47 acres. 

556, 344, S. D., 289. Francisco Dominguez 
et al., claimants for San Emidio, 4 square 
leagues, in Los Angeles county, granted July 
14th, 1842, by Juan B. Alvarado to Josg An- 
tonio Dominguez; claim filed February 5th, 
1853, confirmed by the commission December 
26th, 1854, and appeal dismissed June 8th, 
1857; containing 17,709.79 acres. 

557, 190, S. D. Jacob P. Leese, claimant 
for Rancho de Sausal, 2 square leagues, in 
Monterey county, granted August 2d, 1834, and 
August 10th, 1845, by JosS Figueroa to JosS 
Tiburcio Castro; claim filed February 5th, 1853, 
confirmed by the commission August 15th, 1854, 
by the district court December 18th, 185G, and 
appeal dismissed March 4th, 185S; containing 
10,241.88 acres. Patented. 

558, 346, N. D. Charles White, claimant 
for Arroyo de San Antonio, in Sonoma county, 
granted August 10th, 1840, by Juan B. Alvara- 
do to Antonio Ortega; claim filed February 
7th, 1853, confirmed by the commission June 
26th. 1855, by the district court August 17th, 
1857, decree reversed by the U. S. supreme 
court, and record remitted for further proceed- 
ings, 23 Howard [64 IT. S.] 249. 

559, 409, N. D. W. D. M. Howard, claim- 
ant for San Mateo, 2 square leagues, in San 
Mateo county, granted May 5th or 6th, 1S46, 
by Pio Pico to Cayetano Arenas; claim filed 
February 7tb, 1853, confirmed" by the commis- 



sion September 18th, 1855, and appeal dismissed 
April 6th, 1857; containing 6,438.80 acres. Pat- 
ented. 

560, 352, S. D. Patrick Breen, claimant for 
1,500 varas square, in Monterey county, granted 
April 13th, 1846, by Pio Pico to JosS Castro p 
claim filed February 7th, 1853, confirmed by 
the commission June 26th, 1855, and appeal 
dismissed February 1st, 1858; containing 401.- 
25 acres. 

561, 281, S. D., 525. Michael White, claim- 
ant for Muscupiabe, 1 square league, in Los; 
Angeles county, granted April 29th, 1843, by 
Manuel Micheltorena to M. White; claim filed 
February 8th, 1853, confirmed by the commis- 
sion March 6th, 1855, and appeal dismissed 
June 8th, 1857. 

562, 6S, S. D., 276. James Watson, claim- 
ant for San Benito, 1% square leagues, in Mon- 
terey county, granted April 5th, 1842, by Juan. 
B. Alvarado to Francisco Garcia; claim filed 
February 9th, 1853, confirmed by the commis- 
sion January 17th, 1854, by the district court 
February 23d, 1857, and appeal dismissed 
March 4th, 1857; containing 6,671.08 acres. 

563, 380, S. D. L. E, Pogue et al., claim- 
ants for Point Pinos, 2 square leagues, in Mon- 
terey county, granted May 24th, 1833, by Josfr 
Figueroa to JosS Maria Armenia; claim filed 
February 9th, 1853, and rejected by the com- 
mission. September llth, 1855. 

564, 157, S. D., 151. John C. Gore, claim- 
ant for Pescadero, 1 square league, in Monterey 
county, granted March 3d, 1836, by Nicolas- 
Gutierrez to Fabian Barretto; claim filed Feb- 
ruary 9th, 1853, rejected by the commission 
-February 28th, 1854, and confirmed by the dis- 
trict court January 18th, 1856-;. containing 1,- 
695.04 acres. 

- 565, 361, S. D. Ramona Butron et al.,. 
claimants for Natividad, 2 square leagues, in 
Monterey county, granted November 16th, 1837, 
by Juan B. Alvarado to M. Butron and N. Al- 
viso; claim filed February 9th, 1853, confirmed 
by the commission July 10th, 1855, by the dis- 
trict court February 23d, 1857, and appeal dis- 
missed March 4th, 1858; containing 8,642.21 
acres. 

566, 100, S. D., 133. Guadalupe Castro,, 
claimant for San Andres, 2 square leagues, in 
Santa Cruz county, granted November 27th, 
1833, by Jos6 Figueroa to Joaquin Castro; 
claim filed February 9th, 1853, confirmed by the- 
commission February 7th, 1854, by the district 
court February 21st, 1857, and appeal dismissed 
March 4th, 1858; containing 8,911.53 acres. 

567, 288, S. D., 457. W. S. Johnson et al., 
claimants for Pleyto, 3 square leagues, in Mon- 
terey county, granted July 18th, 1845, by Pio- 
Pico to Antonio Chaves; claim filed February 
9th, 1853, rejected by the commission March 
6th, 1855, and confirmed by the district court 
February 7th, 1857. 

568, 332, N. D., 514. Antonio Rodriguez,, 
claimant for San Vicente, 2 square leagues, in 
Santa Cruz county, granted April 16th, 1839. by 
Juan B. Alvarado to A. Rodriguez; claim filed 
February 9th, 1853, rejected by the commission 
May 8th, 1855, appeal dismissed and cause 
stricken from the docket February 23d, 1857. 

569, 278, N. D., 393, S. D. (sent to the 
Southern district March 9th, 1857). Vicente 
Gomez, claimant for Panoche Grande, 4 square- 
leagues, in San Joaquin county, granted in 1844, 
by Manuel Micheltorena to V. Gomez; claim 
filed February 9th, 1853, rejected by the com- 
mission March 6th, 1855, confirmed by the- 
Southern district court June 5th, 1859. In this 
case, motion was made to review the decree. 
Pending the motion," the case was taken up on 
appeal to the TJ. S. supreme court, where the- 
cause was docketed and dismissed. In 23 How- 
ard [64 TJ. S.] 326, the order of the supreme- 
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court docketing and dismissing cause was vacat- 
ed and the mandate recalled. Case reopened in 
district court March 21st, 1861, and is at issue. 

570, 158, S. D., 13. Heirs of Gabriel Es- 
pinoza et al., claimants for Salinas, 1 square 
league, granted April loth, 1836. by Nicolas 
Gutierrez to G. Espinoza; claim filed February 
9th, 1853, rejected by the commission April 4th, 

1854, and confirmed by the district court Feb- 
ruary 7th, 1857. 

571, 306, S. D., 224. Henry Cocks, claim- 
ant for San Bernabg, 3 square leagues, in 
Monterey county, 1 square league granted 
March 10th, 1841, to Jesus Molina, and 2 square 
leagues granted January Sth, 1842, by Juan B. 
Alvarado to Petronillo Rios; claim filed Febru- 
ary 9th, 1853, confirmed by the commission 
March 20th, 1S55, and appeal dismissed June 
8th, 1857; containing 13,296.98 acres. 

572, 298, S. D. Henry Cocks, claimant for 
one-fourth square league, in Monterey county, 
granted July 30th, 1840, by Juan B. Alvarado 
to Esteben Espinoza; claim filed February 9th, 
1S53, confirmed by the commission March 20th, 

1855, and appeal dismissed June Sth, 1857; 
containing 1,100.03 acres. 

.573, 159, S. D., 193. James Meadows, claim- 
ant for land in Monterey county, granted Janu- 
ary 27th, 1840 by Juan B. Alvarado to Antonio 
Romero; claim filed February 10th, 1853, con- 
firmed by the commission March 14th, 1854, by 
the district court December 30th, 1856, and ap- 
peal dismissed January 21st, 1858; containing 
4,591.71 acres. 

574, 342, S. D. Julian Workman et al., 
claimants for Mission of San Gabriel, in Los 
Angeles county, granted June 8th, 1846, by 
Pio Pico to J. "Workman and P. Hugo Keid; 
claim filed February 11th, 1853, rejected by the 
commission June 26th, 1855, and appeal dis- 
missed for failure of prosecution December 20th, 
1856. 

575, 176, S. D. John F. Jones et al., claim- 
ants for Rio de las Animas, 6 square leagues, 
in Los Angeles county, granted May 12th, 1846, 
by Pio Pico to Leonardo Cota and Julian Cha- 
ves; claim filed February 11th, 1853, rejected 
by the commission August 1st, 1854, and appeal 
dismissed for failure of prosecution October 
24th, 1855. 

576, 165, S. D., 546. Agustin Olvera, claim- 
ant for La Cienega, 20 square leagues, in Los 
Angeles county, granted April 21st, 1846, by 
Pio Pico to A. Olvera and Narciso Botello; 
claim filed February 11th, 1853, rejected by the 
commission August 1st, 1854, and by the district 
court January 26th, 1860. 

577, 249, N. D. B. McCombs, claimant for 
part of Salvador's Rancho, 140 acres, in Napa 
county, granted January 1st, 1839, by Juan B. 
Alvarado to Salvador Vallejo; claim filed Feb- 
ruary 11th, 1853, confirmed by the commission 
December 26th, 1854, and by the district court 
February 23d, 1857. 

578, 231, N. D. Joel P. Walker, claimant 
for part of Entre Napa, 60 acres, in Napa coun- 
ty, granted May 9th, 1836, by Mariano Chico 
to Nicolas Higuera; claim filed February 11th, 
1853, confirmed by the commission December 
26th, 1854, by the district court December 23d, 
1857, and appeal dismissed December 23d, 1857. 

579, 212, N. D. Johnson Horrel, claimant 
for part of Salvador's Rancho, 240 acres in 
Napa county, granted January 1st, 1839, by 
Juan B. Alvarado to Salvador Vallejo; claim 
filed February 11th, 1853, confirmed by the 
commission October 17th, 1854, by the district 
court March 2d, 1857, and appeal dismissed 
June 13th, 1857. 

580, 171, N. D. Peter D. Bailey, claimant 
for part of Entre Napa, in Napa county, granted 
May 9th, 1836, by Mariano Chico to Nicolas 



Higuera; claim filed February 11th, 1853, con- 
firmed by the commission September 5th. 1854, 
by the district court December 23d, 18o5, and 
appeal dismissed December 23d, 1855. 

581, 176, N. D. Joseph Mount et al., claim- 
ants for part of Entre Napa, in Napa county, 
granted May 9th, 1836, by Mariano Chico to 
Nicolas Higuera; claim filed February 11th, 
1853, confirmed by the commission September 
Sth, 1854, and by the district court February 
13th, 1857. 

582, 241, N. D. John Love, claimant for 
part of Salvador's Rancho, 100 acres, in Napa 
county, granted January 1st, 1839, by Juan B. 
Alvarado to Salvador Vallejo; claim filed Feb- 
ruary 11th, 1853, confirmed by the commission 
December 26th, 1854, and by the district court 
February 23d, 1857. 

583, 261, N. D. William Keely, claimant 
for part of Salvador's Rancho, 40 acres, in Napa 
county, granted January 1st, 1839, by Juan B. 
Alvarado to Salvador Vallejo; claim filed Feb- 
ruary 11th, 1853, confirmed by the commission 
January 9th, 1855, and by the district court 
February 23d, 1857. 

584, 222, N. D., 510. Johnson Horrel et al., 
claimants for Rincon de Musulacon, 2 square 
leagues, in Mendocino and Sonoma counties, 
granted May 2d, 1846, by Pio Pico to Francisco 
Berreyesa; claim filed February 11th, 1853, con- 
firmed by the commission December 12th, 1854, 
by the district court January 14th, 1856, and ap- 
peal dismissed April 2d, 1857; containing 8,- 
866.88 acres. 

585, 172, N. D. Joseph Green, claimant for 

Kart of Entre Napa, in Napa county, granted 
lay 9th, 1836, by Mariano Chico to Nicolas 
Higuera; claim filed February 11th, 1853, con- 
firmed by the commission September 19th, 1854, 
and by the district court February 13th, 1857. 

586, 242, N. D. John Patchell, claimant for 
part of Entre Napa, in Napa county, granted 
May 9th, 1836, by Mariano Chico to Nicolas 
Higuera; claim filed February 11th, 1853, con- 
firmed by the commission January 9th. 1855, and 
by the district court February 23d, 1857. 

5S7, 244, N. D. Marta Frias de Higuera, 
claimant for part of Entre Napa, in Napa coun- 
ty, granted May Sth, 1836, by Mariano Chico to 
Nicolas Higuera; claim filed February 11th, 
1853, confirmed by the commission January 9th, 
1855, and by the district court June 10th, 1858. 

588, 76. S. D., 455. Pedro Estrada, claimant 
for La Asuncion, in San Luis Obispo county, 
granted June 19th, 1845, by Pio Pico to P. Es- 
trada; claim filed February 12th, 1853, confirm- 
ed by the commission January 24th, 1854, by the 
district court January 25th, 1856, and appeal dis- 
missed February 24th, 1857; containing 39,224.- 
81 acres. 

589, 390, S. D. President and trustees of the 
city of San Diego, claimants for land granted, in 
1769, to the Pueblo of San Diego; claim filed 
February 14th, 1853, confirmed by the commis- 
sion January 27th, 1856, and appeal dismissed 
June 8th, 1857; containing 48,556.69 acres. 

590, 276, N. D., 249. Joaquin Moraga, claim- 
ant for Laguna de los Palos Colorados, 3 square 
leagues, in Contra Costa county, granted August 
10th, 1841, by Juan B. Alvarado to J. Moraga 
and Juan Bernal; claim filed February 15th, 
1853, confirmed by the commission January 23d, 
1855, by the district court March 24th, 1856, and 
appeal dismissed April 8th, 1856; containing 13,- 
318.13 acres. 

591, 285, S. D., 357. Nicolas Dodero, claim- 
ant for Tres Ojos de Agua, 1,300 varas square, 
in Santa Cruz county, granted March 18th, 1844, 
by Manuel Mieheltorena to N. Dodero; claim 
filed February loth, 1853, confirmed by the com- 
mission February 20th, 1855, by the district 
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•court January 18th. 1856, and appeal dismissed 
February 24th, 1857; containing 176 acres. 

592, 307, S. D., 105. Juan Hames et al., 
•claimants for Arroyo del Rodeo, one by one- 
fourth square leagues, in Santa Cruz county, 
.granted August 2d, 1834, by Jos& Figueroa to 
Francisco Rodriguez; claim filed February 15th, 
1853, confirmed by the commission March 27th, 
1S55, by the district court March 5th, 1856, and 

-appeal dismissed February 24th, 1857; contain- 
ing 1,473.07 acres. 

593, 343, N. D.. Martina Castro, claimant for 
:Shoquel, 1 square league, in Santa Cruz county, 
granted May 17th, 1834, by Jose Figueroa, and 
surplus lands, known as Palo de la Yesca. de- 
scribed by boundaries, granted January 7th, 1844, 

by Manuel Micheltorena, to M. Castro; claim 
filed February 16th, 1853, confirmed by the com- 
mission June 26th, 1855, and appeal dismissed 
March 20th, 1857; containing 32,702.41 acres. 
Patented, 

594, 167, N. D., 179. Tiburcio Vasquez, 
•claimant for Corral de Tierra, 1 square league, 
in San Mateo county, granted October 5th, 1839, 
■by Manuel Jimeno to T. Vasquez; claim filed 
February 17th, 1853, confirmed by the commis- 
sion August 15th, 1854, by the district court 
April 18th, 1859, and appeal dismissed June 29th, 
1859; containing 4,436.18 acres. 

• 595, 247, S. D., 69. Jose" Abrego, claimant 
for San Frandsquito, 2 square leagues, in Mon- 
terey county, granted November 9th, 1835, by 
Jos6 Castro to Catalina Manzaneli de Munras; 
claim filed February 17th, 1853, confirmed by the 
commission October 17th, 1854, by the district 
court December 19th, 1856, and appeal dismissed 
January 21st, 1858; containing 8,813.50 acres. 

596, 220, S. D., 296. Angel Castro et al., 
•claimants for Los Paicines or Cienega de los Pai- 
■cines, 2 square leagues, in Monterey county, 
granted October 5th, 1842, by Juan B. Alvarado 
to Angel Castro; claim filed February 17th, 1853, 
■confirmed by the commission October 17th, 1854, 
by the district court January 28th, 1857, and aj 
peal dismissed June 4th, 1857; containing 8 
917.52 acres. 

597, 323, S. D v 5. Gregorio Tapia, claimant 
for Aguajito, one-half square league, in Monterey 

. -county, granted August 13th, 1835, by Jose" Fi- 

. gueroa to G. Tapia; claim filed February 17th, 

1853, rejected by the commission May 8th, 1855, 

•and confirmed by the district court February 8th, 

1858. 

598, 270, S. D. Maria Antonia Cruz, claim- 
ant for Canada de los Pinncates, one-fourth 
square league, in Los Angeles county, granted 
November 20th, 1835, by Jos6 Castro to Josg 
Cruz and JosS Maria Cruz; claim filed Febru- 
ary 17th, 1853, rejected by the commission Jan- 
uary 23d, 1855, and appeal dismissed for failure 
of prosecution February 11th, 1856. 

599, 202, S. D., 239. Maria Josefa Sober- 
anes, .claimant for Los Coches, 2% square leagues, 
in Monterey county, granted June 14th, 1841, by 
JuanB. Alvarado to M. J. Soberanes; claim filed 
February 18th, 1853, rejected by the commission 
September 26th, 1854, confirmed by the district 
court September 24th, 1855, and appeal dismissed 
February 24th, 1857; containing 8,794.09 acres. 

600, 25S, S. D. Manuel Castro, claimant for 
Laguna de Tache, 9 square leagues in Monterey 
county, granted January 10th. iS46, by Pio Pico 
to M. Castro; claim filed February 18th, 1853, 
rejected by the commission October 17th, 1854, 
and confirmed by the district court February 9th, 
185S. 

601, 267, S. D. Jeremiah Clark, claimant for 
part of Rancho Laguna de Tache, 2 square 
leagues, in Monterey county, granted January 
10th, 1846, by Pio Pico to Manuel Castro; claim 
filed February 18th, 1853, rejected by the com- 
mission October l7th, 1S54, confirmed by the dis- 
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trict court February 9th, 1858. On claimant's 
motion, case dismissed February 10th, 1858. 

602, 399, N. D. Francisco Pico, claimant for 
Las Calaveras, 8 square leagues, granted July 
20th, 1846, by Pio Pico to F. Pico; claim filed 
February ISth, 1853, rejected by the commission 
October 16th, 1855, confirmed by the district 
court January 9th. 1858, decree reversed by the 
IT. S. supreme court and petition to be dismissed, 
23 Howard [64 U. SJ 321. 

603, 145, N. D. Elizabeth de Zaldo, claimant 
for 50 varas square, at the Mission Dolores, 
granted October 12th, 1842, by Francisco San- 
chez to Carlos Moreno; claim filed February 
18th, 1853, rejected by the commission August 
9th, 1854, and confirmed by the district -court 
March 24th, 1856. 

604, 284, N. D. Stephen Smith, claimant for 
two 50-vara lots, in San Francisco, granted De- 
cember 4th, 1845, by Pio Pico to S. Smith; claim 
filed February 19th, 1853, and rejected by the 
commission March 27th, 1855. 

605, 312, N. D. John Rose et al., claimants 
for 6 square leagues, in Yuba county, granted in 
1844, by Manuel Micheltorena to John Smith; 
claim filed February 19th, 1853, confirmed by the 
commission May 22d, 1855, by the district court 
May 4th, 1857, and decree reversed by the U. S. 
supreme court with direction to dismiss the peti- 
tion, 23 Howard [64 TJ. SJ 262. 

606, 98, S. D., 164. Maria Antonia Pico de 
Castro et al., claimants for Bolsa Nueva y Moro 
Cojo, 8 square leagues, in Monterey county— Moro 
Coyo, 2 square leagues, granted February 14th t 
1825, by Luis Arguello, and Bolsa Nueva, 1 
square league, granted by Mariano Chico, May 
14th, 1836; lands between the two above tracts, 
granted November 20th, 1837, by Juan B. Al- 
varado, to Simeon Castro; regrant of the whole 
property, being 8 square leagues, to the widow 
and representatives of S. Castro, September 26th, 
1844, by Manuel Micheltorena; claim filed Feb- 
ruary 19th, 1853, confirmed by the commission 
February 7th, 1854, by the district court Jan- 
uary 8th, 1857, and appeal dismissed March 1st, 
1858; containing 28,827.78 acres. 

607, 350, S. D. Rufina Castro, claimant for 
one lot 100 by 200 and another 400 varas 
square, in Monterey county, granted May 19th, 
1839, by JosS Castro to Mariano Castro; claim 
filed February 19th, 1853, and confirmed by 
the commission July 3d, 1855. 

608, 280, S. D. Bias A. Escarilla, claimant 
for San Vicente, in Santa Cruz county, grant- 
ed June 16th, 1846, by Pio Pico to B. A. Es- 
carilla; claim filed February 19th, 1853, con- 
firmed by the commission January 23d, 1855, 
by the district court February 7th, 1857, and 
appeal dismissed January 7th, 1858. 

609, 425, N. D., and 38S, S. D. Archbishop 
Joseph Sadoc Alemany, claimant for the fol- 
lowing missions and land; claim filed February 
19th, 1853, confirmed by the commission De- 
cember 18th, 1855, appeal dismissed in North- 
ern district March 16th, 1857, and in Southern 
district March 15th, 1858. [The dates of the 
foundation of the missions were furnished by 
the Reverend Father JosS Maria de Jesus 
Gonzalez, of the Mission of Santa Barbara.] 

Mission San Diego, in San Diego county, 
founded under Carlos in., July 16th, 1769; 
containing 22.24 acres. 

Mission San Luis Rey, in San Diego county, 
founded under Carlos IV., June 13th, 1798; 
containing 53.39 acres. 

Mission San Juan Capistrano, in Los An- 
geles county, founded tinder Carlos III., No- 
vember lOth, 1776; containing 44.40 acres. 

Mission San Gabriel Arcangel, in Los An- 
geles county, founded tinder Carlos III., Sep- 
tember 8th, 1771; containing 190.69 acres. 
Patented. 

Mission San Buenaventura, in Santa Bar- 
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bara county, founded under Carlos III., March 
31st, 1782; containing 36.27 acres. 

Mission San Fernando, in Los Angeles coun- 
ty, founded under Carlos IV., September 8th, 
1797; containing 76.94 acres. 

Mission Santa Barbara, in Santa Barbara 
county, founded under Carlos III., December 
4th, 1786; containing 37.83 acres. 

Mission Santa Inez, in Santa Barbara coun- 
ty, founded under Carlos IV., September 17th, 
1804; containing 17.35 acres. 

Mission La Purisima Conception, in Santa 
Barbara county, founded under Carlos III., 
December 8th, 1787. 

Mission San Luis Obispo, in San Luis Obispo 
county, founded under Carlos III., September 
1st, 1772; containing 52.72 acres. Patented. 

Mission San Miguel Arcangel, in San Luis 
Obispo county, founded under Carlos IV., July 
25th, 1797; containing 33.97 acres. Patented. 

Mission San Antonio de Padua, in San Luis 
Obispo county, - founded under Carlos III., July 
14th, 1771; containing 33.19 acres. Patented. 

Mission La Soledad, in Monterey county, 
founded under Carlos IV., October 9th, 1791; 
containing 34.47 acres. Patented. 

Mission El Carme or San Carlos de Monte- 
rey, in Monterey county, founded under Carlos 
III., June 3d, 1770; containing 9 acres. Pat- 
ented. 

Mission San Juan Bautista, in Monterey 
county, founded under Carlos IV., June 24th; 
1797; containing 55.23 acres. Patented. 

Mission Santa Cruz, in Santa Cruz county, 
founded under Carlos IV., August 28th, 1791; 
containing 16.94 acres. Patented. 

Mission Santa Clara, in Santa Clara county, 
founded under CarJos III., January 18th, 1777; 
containing 13.13 acres. Patented. 

Mission San Jose\ in Alameda county, found- 
ed under Carlos IV., June 11th, 1797; con- 
taining 28.33 acres. Patented. 

Mission Dolores or San Francisco de Assis, 
in San Francisco county, founded under Carlos 
III,, October 9th, 1776; two lots, one contain- 
ing 4.3 acres and the other 4.51 acres. Pat- 
ented. 

Mission San Rafael Arcangel, in Marin coun- 
ty, founded under Fernando VII., December 
18th, 1817; containing 6.48 acres. Patented. 

Mission San Francisco Solano, in Sonoma 
county, founded under Fernando VII., August 
25th, 1813; containing 14.20 acres. 

Canada de los Pinos or Gollege Rancho, 6 
square leagues, in Santa Barbara county; con- 
taining 35,499.37 acres. Patented. 

La Laguna, 1 square league, in San Luis 
Obispo county; containing 4,157.02 acres. Pat- 
ented. 

Two Gardens, in San Luis Obispo county. 

610, 187, S. D., 356. Leander Ransom, claim- 
ant for Los Laureles, 2,000 varas square, in 
Monterey county, granted March 13th, 1844, 
by Manuel Micheltorena to Jose" Agricia; claim 
filed February 21st, 1853, rejected by the com- 
mission August 29th, 1854, and confirmed by 
the district court June 2d, 1857. 

611, 230, N. D. Jacob P. Leese, claimant 
for Lac, 1,000 varas square, in Sonoma county, 
granted July 25th, 1844, by Manuel Michel- 
torena to Damoso Rodriguez; claim filed Feb- 
ruary 21st, 1853, confirmed by the commission 
December 12th, 1854, and by the district court 
December 28th, 1857, and appeal dismissed 
December 28th, 1857. 

612, 195, N. D. Andres Pico, claimant for 
400 varas square. Mission Dolores, granted 
February 10th, 1846, by Pico to Jos6 Prudencio 
Santillan; claim filed February 21st, 1853, and 
rejected by the commission January 23d, 1855. 

613, William Cary Jones et al., claimants 
for Potrero de San Francisco, one-half square 
league, in San Francisco county, granted May 
1st, 1844, by Manuel Micheltorena to Ramon 
de Haro and Francisco de Haro; claim filed 



I February 23d, 1853, and discontinued Novem- 
ber 27th, 1855. 

614, 99, S. D., 51. John Wilson et al., 
claimants for Saucito, one by one-half league, 
in Monterey county, granted May 22d, 1833,. 
by Jose Figueroa to Craciano Man j ares; claim 
filed February 23d, 1853, confirmed by the com- 
mission February 7th, 1854, by the district 
court December 29th, 1856, and appeal dis- 
missed January 21st, 1858; containing 2,211.65- 
acres. 

615, 160, S. D. Maria Antonia Pico de Cas- 
tro et al., claimants for Corral de Padula, 2,- 
000 varas square, granted March 7th, 1836, by 
Nicolas Gutierrez to Baldomero; claim filed 
February 23d, 1853, rejected by the commis- 
sion March 14th, 1854, and appeal dismissed 
for failure of prosecution October 24th, 1855. 

616, 364, N. D. Jonathan D. Stevenson et 
al., claimants for Medanos, 2 square leagues,, 
in Contra Costa county, granted November 
26th, 1839, by Juan B. Alvarado to JosG An- 
tonio Mesa et al.; claim filed February 24th, 
1853, confirmed by the commission June 19th r 
1855, by the district court October 16th, 185b% 
and appeal dismissed April 2d, 1857; contain- 
ing 8,890.26 acres. 

617, 373, N. D. JosS de Jesus Bernal et al„ 
claimants for Canada de Pala, 8,000 by 1,201) 
varas, in Santa Clara county, granted August 
9th, 1839, by Jos§ Castro to J. de Jesus Bernal; 
claim filed February 24th, 1853, confirmed by 
the commission June 26th, 1855, and appeal 
dismissed May 7th, 1857; containing 15,714.10 
acres. 

618, 166, S. D., 456. Jesus Machado, claim- 
ant for Buenavista, one-half square league, in 
San Diego county, granted July 8th, 1845, by 
Pio Pico to Felipe; claim filed February 24th, 

1853, confirmed by the commission May 16th, 

1854, by the district court February 1st, 1856, 
and appeal dismissed February 24th, 1857. 

619, 355, N. D. JosS Noriega, claimant for 
4 suertes, in Santa Clara county, granted- De- 
cember 5th, 1845, by Mariano Castro to J. 
Noriega; claim filed February 24th, 1853, re- 
jected by the commission July 3d, 18o5, and 
appeal dismissed for failure of prosecution Feb- 
ruary 23d, 1857. 

620, 172, S. D., 79. Rafael Castro, claim- 
ant for Aptos, 1 square league, in Santa Cruz 
county, granted November 16th, 1833, by Josfe 
Figueroa to R. Castro; claim filed February 
24th, 1853, confirmed by the commission May 
16th, 1854, by the district court October 11th, 

1855, and appeal dismissed February 23d, 1857; 
containing 6,685.91 acres. Patented. 

621, 338, S. D. Richard S. Den, claimant 
for Mission of Santa Barbara, in Santa Bar- 
bara county, granted June 10th, 1846, by Pio 
Pico to R. S. Den; claim filed February 24th, 
1853, and confirmed by the commission June 
12th, 1855. 

622, 326, S. D. Petronillo Rios, claimant 
for Mission of San Miguel, in San Luis Obispo 
county, granted July 4th, 1846, by Pio Pico to 
William Reed, Petronillo Rios and Miguel Gar- 
cia; claim filed February 24th, 1853, rejected 
by the commission May 15th, 1855, and appeal 
dismissed for failure of prosecution December 
17th, 1856. 

623, 271, S. D., 277. Maria Antonio Ortega, 
claimant for Atascadero, in San Luis Obispo 
county, granted May 6th, 1842, by Juan B. Al- 
varado to Trifon Garcia; claim filed February 
24th, 1853, rejected by the commission January 
2d, 1855, and appeal dismissed for failure of 
prosecution February 11th, 1857. 

624, 209, S. D., 201. Carlos C. Espinoza, 
claimant for Posa de los Ositos, 4 square leagues, 
in Monterey county, granted May 7th, 1839, by 
Juan B. Alvarado to C. C. Espinoza; claim filed 
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February 24th t 1853, rejected "by the commission 
September 26th, 18o4, confirmed by the district 
court September 26th, 1855, and appeal dismiss- 
ed February 24th, 1857; containing 16,938.98 
acres. Patented. 

625, 224, S. D. Tsidro Maria Alvarado, 
claimant for Monserrate, 3 square leagues, in 
San Diego county, granted May 4th, 1846, by Pio 
Pico to Y. M. Alvarado; claim filed February 
24th, 1853, rejected by the commission Novem- 
ber 14th, 1854, and confirmed by the district 
court February 16th, 1857. 

626, 194, N. D. William Bennitz, claimant 
for Briesgau, 5 square leagues, in Shasta county, 
granted July 26th, 1844, by Manuel Micheltorena 
to Wm. Bennitz; claim filed February 24th, 

1853, rejected by the commission September 26th, 

1854, confirmed by the district court April 7th, 
1856, decree reversed and cause remanded by 
the U. S. supreme court with direction to dismiss 
the petition, 23 How. [64 tJ. S.] 255. 

627, 271, N. D., 385. Manuel Rodriguez, 
claimant for Butano, 1 square league, in Santa 
Cruz county, informal grant February 19th, 
1838, by Juan B. Alvarado, and ratified Novem- 
ber 13th, 1844, by Manuel Micheltorena to- Ro- 
mana Sanchez; claim filed February 24th, 1853, 
confirmed by the commission February 8th, 1855, 
by the district court November 19th, 1856, and 
appeal dismissed June 12th, 1857; containing 3,- 
025.65 acres. 

62*8, 262, S. D., 369. Maria Antonia Castro 
de Anzar et al., claimants for Real de las Aguil- 
as, 7 square leagues, in Monterey county, granted 
January 17th, 1844, by Manuel Micheltorena to 
Francisco Arias and Saturnino Cariaga; claim 
filed February 24th, 1853, rejected by the com- 
mission December" 12th, 1854, and confirmed by 
the district court February 9th, 1857. 

629, 387, N. D., 190. Ferdinand Vassault, 
claimant for Camaritos, 300 varas square, in San 
Francisco county, granted January 21st, 1840, by 
Juan B. Alvarado to Jos6 de Jesus NoS; claim 
filed February 24th, 1853, confirmed by the com- 
mission September 4th, 1855, by the district court 
March 9th, 1857, and by the U. S. supreme court. 

630, 163, N. D. Quentin Ortega, claimant for 
San Tsidro, 1 square league, in Santa Clara coun- 
ty, granted June 4th, 1833, by JosS Figueroa to 
Q. Ortega; claim filed February 25th, 1853, con- 
firmed by the commission August loth, 1854, by 
the district court March 22d, 1858, and appeal 
dismissed March 23d, 1858; contaimng 4,437.67 
acres. 

631, 232, S. D., 381. Thomas Blanco's heirs, 
claimants for 400 by 600 varas, one suerte, in 
Monterey county, granted August 27th, 1844, 
by Manuel Micheltorena to Thomas Blanco; claim 
filed February 25th, 1853, confirmed by the com- 
mission December 26th, 1854, and appeal dis- 
missed June 8th, 1857. 

632, 245, N. D. James L. Ord, claimant for 
2 square leagues, in Tuolumne county, granted in 
1844, by Manuel Micheltorena to Solomon Pico; 
claim filed February 25th, 1853, and rejected by 
the commission January 23d, 1855. 

633, 274, N. D. Sacramento City, claimant 
for land granted June 18th, 1841, by Juan B. Al- 
varado to John A. Sutter; claim filed February 
25th, 1853, rejected by the commission March 
6th, 1855, and appeal dismissed for failure of 
prosecution April 21st, 1856. 

634, 283, S. D., 108. John H. Watson and 
D. S. Gregory, claimants for Bolsa de Pajaro, in 
Santa Cruz county, granted October 1st, 1836, to 
A. Rodriguez and S. Rodriguez; claim filed Feb- 
ruary 25th, 1853, and rejected by the commission 
March 27th, 1855. 

635, 291, S. D. JosS Manuel Borgas, claim- 
ant for El Pajaro, sis suertes, in Monterey coun- 
ty, granted March 18th, 1843, by Jose" R. Es- 
trada to J. M. Borgas; claim filed February 
25th, 1853, rejected by the commission March 
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27th, 1855, and appeal dismissed December ISth, 
1856. 

636, 304, S. D., 303. Maria Concepcion Bo- 
ronda, claimant for Potrero de San Luis Obispo, 
1. square league, in San Luis Obispo county, 
granted November 8th, 1842, by Juan B. Alva- 
rado to M. C. Boronda; claim filed February 
26th, 1853, confirmed by the commission Febru- 
ary 6th, 1855, and appeal dismissed February 
3d, 1858; containing 3,506.33 acres. 

637, 257, N. D. Peter H. Burnett, claimant 
for lot in Sacramento City^ granted June 18th, 
1841, by Juan B. Alvarado to John A. Sutter; 
claim filed February 26th, 1853, rejected by the 
commission January 23d, 1855, and appeal dis- 
missed for failure of prosecution April 21st, 1856. 

638, 233, N. D. Ellen White et al., widow 
and heirs of Charles White, claimants for Pala, 1 
square league, in Santa Clara county, granted 
November 5th, 1835, by Jos§ Castro to JosS Hi- 
guera; claim filed February '26th, 1853, confirmed 
by th6 commission December 19th, 1854, by the 
district court February 23d, 1857, and appeal 
dismissed February 9th, 1858; containing 4,454.- 
08 acres. 

639, 243, N. D. City of Sonora, claimant for 
1 square mile; claim filed February 26th, 1853, 
rejected by the commission January 23d, 1855, 
and appeal dismissed for failure of prosecution 
April 21st, 1856. 

640, Rufus Rowe et al., claimants for part of 
Las Pulgas, 1% square leagues, in San Mateo 
county, granted in 1820, by Pablo "V. de Sola and 
JosG Castro to Luis Argello; claim filed Febru- 
ary 28th, 1853, and discontinued by claimant 
March 13th, 1855. (See No. 2.) 

641, 265, N. D. Antonio Maria Osio, claim- 
ant for land in Santa Clara county, near the Mis- 
sion, granted June 23d, 1846, by Josg Castro to 
A. M. Osio; claim filed February 28th, 1853, re- 
jected by the commission February 6th, 1855, 
and appeal dismissed for failure of prosecution 
April 21st, 1856. 

642, 206, N. D. . Maria Concepcion Valencia 
de Rodriguez et al., claimants for" San Francis- 
quito, 8 suertes of 200 varas square each, in 
Santa Clara county, granted May 1st, 1839, by 
Juan B. Alvarado to Antonio Buelna; claim filed 
February 28th, 1853, confirmed by the commis- 
sion November 28th, 1854, by the district court 
February 4th, 1856, and apoeal dismissed April 
2d, 1857; containing 2,250.98 acres. 

643, 124, N. D., 255. Julio Carrillo, claimant 
for part of Cabeza de Santa Rosa, in Sonoma 
county, granted September 30th, 1841, by Manuel 
Jimeno to Maria Tgnacia Lopez; claim filed Feb- 
ruary 28th, 1853, confirmed by the commission 
April 4th, 1854, by the district court March 2d, 
1857, and appeal dismissed March 27th, 1857; 
containing 4,500.42 acres. 

644, 128, N. D., 255. Jacob R. Mayer et al., 
claimants for part of Cabeza de Santa Rosa, in 
Sonoma county, granted September 30th, 1841, 
by Manuel Jimeno to Maria Ygnacia Lopez; 
claim filed February 28th, 1853, confirmed by 
the commission April 4th, 1854, by the district 
court March 2d, 1857, and appeal dismissed 
March 27th, 1857; containing 1,484.82 acres. 

645, 126, N. D., 255. James Eldridge, claim- 
ant for part of Cabeza de Santa Rosa, in Sonoma 
county, granted September 30th, 1841, by Man- 
uel Jimeno to Maria Ygnacia Lopez; claim filed 
February 28th, 1853, confirmed by the Commis- 
sion April 4th, 1854, by the district court March 
2d, 1857, and appeal dismissed March 27th, 1S57; 
containing 1,667.68 acres." 

646, 127, N. D. t 255. Felicidad Carrillo, 
claimant for part of Cabeza de Santa Rosa, in 
Sonoma county, granted September 30th, 1841, 
by Manuel Jimeno to Maria Ygnacia Lopez; 
claim filed February 28th, 1853, confirmed by the 
commission April 4th. 1854, and by the district 
court March 2d, 1857. 
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. 647, 125, N. D., 255. Juana de Jesus Mal- 
lagh, claimant for part of Cabeza de Santa Rosa, 
in Sonoma county, granted September 30th, 1841, 
by Manuel Jimeno to Maria Ygnacia Lopez; 
claim filed February 28th, 1853, confirmed by 
the commission April 4th, 1854, by the district 
court March 2d, 1S57, and appeal dismissed 
March 27th, 1857; containing 256.16 acres. 

648, 314, N. D. Maria Teodora Peralta, 
claimant for Buaeoeha, 2^ square leagues, in 
Marin eounty, granted February 18th, 1846, 
by Pio Pico to M. T. Peralta; claim filed Feb- 
ruary 28th, 1853, an'd rejected by the commis- 
sion April 3d, 1855. 

649, 149, N. D., 200. Otto H. Frank et al., 
claimants for part of Napa, 6,156 acres, in 
Napa county, granted by Juan B. Alvarado to 
Salvador Vallejo; claim filed February 28th, 

1853, confirmed by the commission August 22d, 

1854, by the district court June 12th, 185S, and 
appeal dismissed June 12th, 1858. 

650, 198, S. D., 4. Joaquin Soto, claimant 
for Canada de la Oarpenteria, one-half square 
league, in Monterey county, granted September 
25th, 1845, by Jose" Castro to J. Soto; claim 
filed February 28th, 1853, confirmed by the 
commission August 15th, 1854, by the district 
court October 12th, 1855, and appeal dismissed 
February 24th, 1857; containing 2,236.13 acres. 

651, 384, N. D., 359. James Williams, Ma- 
ria Louisa Carson and John S. Williams, widow 
and son of John S. Williams, the heirs and 
legal representatives of Edward A. Farwell, 
and the heirs of John Potter, claimants for 
Rancho de Farwell, called Arroyo Chico in 
Jimeno*s Index, 5 square leagues, in Butte 
county, granted March 29th, 1844, by Manuel 
Micheltorena to Edward A. Farwell; claim 
filed February 28th, 1853, confirmed to claim- 
ants, except the heirs of J. Potter, by the com- 
mission August 28th, 1855, by the district court 
nunc pro tune June 15th, 1858, and appeal dis- 
missed March 21st, 1857; containing 22,193.93 
acres. 

652, 305, N. JD. Benjamin S. Lippincott, 
claimant for 11 square leagues, in San Joaquin 
county, granted April 4th, 1846, by Pio Pico 
to Jose Castro; claim filed February 28th, 
1853, rejected by the commission May 8th, 

1855, and appeal dismissed for failure of prose- 
cution April 28th, 1856. 

653, Frederick E. Whiting, claimant for Las 
Animas, in Santa Clara county, granted in 1802, 
by Jose Figueroa to Mariano Castro; claim 
filed February 28th, 1853. 

654, 304, N. D. Inocencio Romero et al., 
claimants for land in Contra Costa county, 
granted February 4th, 1844, by Manuel Michel- 
torena to I. Pomero et al.; claim filed Febru- 
ary 28th, 1853, rejected by the commission 
April 17th, 1855, and by the district court Sep- 
tember 16th, 1857. 

655, 272, N. D. George Swat, claimant for 
Nueva Flandria, 3 square leagues, granted in 
1844, by Manuel Micheltorena to G-. Swat; 
claim filed February 28th, 1853, rejected by 
the commission March 27th, 1855, and by the 
district court October 5th, 1857. 

656, 415, N. D. John A. Sutter, for Moque- 
lumne Indians, claimant for 4 square leagues, 
in Sacramento county, granted December 22d, 
1844, by Manuel Micheltorena to Moquelumne 
Indians; claim filed February 28th, 1853, and 
confirmed by the commission November 20th, 
1855. 

657, 375, N. D., 305.' Martin E. Cook et al., 
claimants for part of Malaeomes or Moristal, 2 
miles square, in Sonoma county, granted Oc- 
tober 1843, by Manuel Micheltorena to Jose" 
de los Santos Berreyesa; claim filed February 
28th, 1853, confirmed by the commission August 
7th, 1855, and appeal dismissed April 16th, 
1857; containing 2,559.94 acres. Patented. 



658, 286, N. D. Nathaniel Bassett, claim- 
ant for Los Coluses, 4 square leagues, in Colusi 
county, granted in 1844, by Manuel Michel- 
torena to Juan Daubenbiss; claim filed Feb-: 
ruary 28th, 1853, confirmed by -the commission 
March 20th, 1855, by the district court April 
17th, 1856, decree reversed by the U. S. su- 
preme court and cause remanded with direction 
to dismiss the petition, 21 Howard [62 U. S.J 
412. 

659, 235, N. D., 255. John Hendley, claim- 
ant for part of Cabeza de Santa Rosa, 1 mile 
square, in Sonoma county, granted September 
30th, 1841, by Manuel Jimeno to Maria Ygna- 
cia Lopez; claim filed February 28th, 1853, 
confirmed by the commission December 19th, 

1854, by the district court March 2d, 1857, and 
appeal dismissed March 27th, 1857; containing 
640.19 acres. 

660, 396, N. D., 266. J. H. Fine, claimant 
for part of Suisun, in Solano county, granted 
January 28th, 1842, by Juan B. Alvarado to 
Francisco Solano; claim filed February 28th, 
1853, confirmed by the commission December 
4th, 1855, and appeal dismissed August 20 th, 
1857. 

661, 252, N. D. E. R. Carpentier, claimant 
for 10 square leagues, in Contra Costa eounty, 
a portion granted by P. V. de Sola, another 
portion granted in 184l to Juan Jose" and Victor 
Castro by Juan B. Alvarado, and another por- 
tion granted by Jos6 Figueroa to Francisco 
Castro, and regranted in 1844 by Manuel Mich- 
eltorena to Luis Peralta; claim filed February 
28th, 1853. rejected by the commission Janu- 
ary 30th, 1855, and appeal dismissed for fail- 
ure of prosecution April 21st, 1856. 

662, H. W. Carpentier, claimant for 225 
acres, in Contra Costa county, granted by P. 
V. de Sola and Manuel Micheltorena to Luis 
Peralta j claim filed February 28th, 1853, and 
discontinued by claimant January 23d, 1855. 

663, 422, N. D., and 387, S. D. Joseph 
Sadoc Alemany, claimant, in behalf of the 
Christianized Indians formerly connected with 
the missions of Upper California: 1st. In be- 
half of the Indians of Santa Clara, under a 
grant by Manuel Micheltorena, June 10th, 1844, 
for all the vacant lands of Santa Clara un- 
granted before that time. 2d. In behalf of the 
Indians for lands known as Las Callinas, El 
Nacimiento and La Estrella, in San Luis Obis- 
po county, under a grant of Manuel Michel- 
torena, July 16th, 1844. 3d. In behalf of six- 
teen neophytes, for small tracts of land, from 
lOO to 360 acres each, in the vicinity of the 
Mission of Santa Ynes, Santa Barbara county. 
4th. And in behalf of the Indians generally, 
one square league in each of the 21 missions 
(see No. 609). Claim filed February 28th, 1853, 
rejected by the commission December 31st, 

1855, appeal dismissed for failure of prosecu- 
tion in the Northern district February 23d, 
1857, and in the Southern district December 
22d, 1857. 

664, 259, N. D., 349. L. Hoover, adminis- 
trator, claimant for 5 square leagues, called 
Rio de las Plumas in Jimeno's Index, in Butte 
county, granted February ,21st, 1844, by Man- 
uel Micheltorena to Charles W. Flugge; claim 
filed March 1st, 1853, rejected by the commis- 
sion January 23d, 1855, and appeal dismissed 
for failure of prosecution April 21st, 1856. 

665, 322, S. D., 81.. Heirs of David Little- 
john, claimants for Los Carneros, 1 square 
lengue, in Monterey county, granted June 28th, 
1834, by Jos6 Figueroa to David Littlejohn; 
claim filed March 1st, 1853; confirmed by the 
commission May 22d, 1855, and appeal dis- 
missed February 1st, 1858; containing 4,482.38 
acres. 

666, 236, N. D., 322. A. Randall, claimant 
for Punta de los Reyes, 11 square leagues, in 
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Marin county, granted November* 30th, 1813, 
by Manuel Michel torena to Antonio, M. Osio; 
claim filed- March 1st, 1853, confirmed by the 
commission January 9th, 1855, by the district 
court December 28th, 1858, and appeal dis- 
missed May 24th, 1858; containing 48,189.34 
acres. Patented. 

667, 283, N. D., 343. Jose M. Revere, claim- 
i ant for San Geronimo, 2 square leagues, in 
Marin county, granted February 12th, 1844, by 
Manuel Micheltorena to Rafael Cacno; claim 
filed March 1st, 1853, confirmed by the commis- 
sion February 13th, 1855, by the district court 
June 26th, 185b, and appeal dismissed June 
26th, 1858; containing 8,701 acres. Patented. 

. 668, 279, S. D. Bruno Bernal, claimant for 
331 Alisal, 1% square leagues, in Monterey 
county, granted June 26th, 1834, by Jose Fig- 
ueroa to Feliciano Soberanes et al.; claim filed 
March 1st, 1853, confirmed by the commission 
January 23d, 1855, by the district court Jan- 
uary 13th, 1857, and appeal dismissed March 
4th, 1858; containing 5,941.12 acres. 

669, 335, N. D., 566. Francisco Arce, claim- 
ant for 50 by 60 varas, in Santa Clara county, 
granted June 3d, 1846, by Pio Pico to F. Arce; 
claim filed March 1st, 1853, confirmed by the 
commission June 12th, 1855, and by the district 
court March 9th, 1857. 

670, 151, N. D. Presentation de Ridley et at, 
claimants for Canada de Guadalupe, 2 square 
leagues, granted July 31st, 1841, by Juan B. AI- 
varado to Jacob P. Leese; claim filed March 1st, 

1853, rejected by the commission August 1st, 

1854, and by the district court December 28th, 

IS 57 - - 

671, 165, N. D." C. S. de Bernai et al., claim- 
ants for 200. varas square, Mission Dolores, 
granted in 1834; by Jose Figueroa to JosS C. 
Bernal; claim filed March 1st, 1853, confirmed 
by the commission August 8th, 1854, by the dis- 
trict court March 24th, 1856, and appeal dis- 
missed April 1st, 1857; containing 6.32 acres. 

672, 178, N. D. Jose de la Cruz Sanchez, 
claimant for San Mateo, 2 square leagues, in 
San Mateo county, petitioned for by J. de la Cruz 
Sanchez in December, 1836, and April, 1844; 
claim filed March 1st, 1853, and rejected by the 
commission September 19th, 1854. 

673, 206, S. D. Francisco Soberanes/ claim- 
ant for Sanjon de Santa Rita, 11 square leagues, 
in Merced and Fresno counties, granted Septem- 
ber 7th, JL&±1, by Juan B, Alvarado to F. Sober- 
anes; claim filed March 1st, 1853, rejected by 
the commission September 19th, 1854, confirmed 
by the district court February 9th, 1858, and ap- 
peal dismissed November 1st, 1860; containing 
48,823.84 acres. 

674, 277, S. D. Rafael Sanchez, claimant for 
San Lorenzo, 11 square leagues, in Monterey 
county, granted July 27th, 1846, by Pio Pico to 
R. Sanchez; claim filed March 1st, 1S53, re- 
jected by the commission January 13th, 1855, 
confirmed by the district court March 6th, 1856, 
and appeal dismissed February 24th, 1857; con- 
taining 48,285.95 acres. 

675, 225, S. D. Nicolas Morchon, claimant 
for Cahuenga, 4 square leagues, in Los Angeles 
county, granted July 29th, 1846, by Jose Castro 
to Luis Arenas; claim filed March 1st, 1853, re- 
jected by the commission October 24th, 1854, and 
by the district court September 13th, 1859, 

676, John B. Frisbie, claimant for Matzulta- 
quea, 4 square leagues, in Los Angeles county, 
granted in 1845, by Pio Pico to Ramon Carrillo; 
claim filed March 1st, 1853, and discontinued. 

677, 215, N. D., 45. Joaquin Higuera, claim- 
ant for Pala, 1 square league, in Santa Clara 
county, granted November 5th, 1835, by Jose 
Castro to Jose Higuera; claim filed March 1st, 
1853, rejected by the commission December 26th, 



-1854, and appeal dismissed for failure of prose- 
cution April 21st, 1S56. . 

678, 282, S. D., 113. Miguel Villagran', 
.claimant for Aguajito, 500 varas square, in. Santa 
Cruz county, granted November 20th, 1837, by 
Juan B. Alvarado to M. Villagran; - claim filed 
-March 1st, 1853. and confirmed by the commis- 
-sion February 20th; 1855. 

679, 300, S. D. Vicente Gomez et al., claim- 
ants for El Tucho, 1,500 varas square, in Monter- 
rey county, granted December 4th, 1843, by Jose 
R. Estrada to Jose Joaquin Gomez; claim filed 
March 1st, 1853, and rejected by the commission 
March 27th, 1855. 

" 680, 384, S. D., 297. Maria Antonia Castro 
de Anzar et at, claimants for Los Carneros, 1 
square league, in Monterey county,, granted Oc- 
tober 7th, 1842, by Juan B. Alvarado to Maria 
Antonia Linares; claim filed March 1st, 1853, 
confirmed by the commission August 28th, 1855. 
by the district court December 9th, 1856, and 
appeal dismissed March 4th, 1858; containing 
1,628.70 acres. 

681, 330, S. D., 159. Ermenerildo Vasquez, 
claimant for 500 by 400 varas, in Mohterey coun- 
ty, granted November 6th, 1835, by Jose Castro 
to E. Vasquez; claim filed March 1st, 1853, "re- 
jected by the commission March 27th, 1855, and 
appeal dismissed for failure of prosecution De- 
cember 28th^ 1856- 

682, C. S. de Bernal, claimant for 200.,varas 
square, in San Francisco county, granted in 1833, 
by Jose Figueroa to Jose C. Bernal; claim filed 
March 1st, 1853, and discontinued January 23d, 

1855. (See No. 671.) 

683, 417, N. D. Hiram Grimes, claimant for 
part of New Helvetia, in Yuba and Sutter coun- 
ties, granted June 18th, 1841, by Juan B. Al- 
varado to John A. Sutter; claim filed March 1st,- 
1853, rejected by the commission January 15th, 

1856, and confirmed by the district court March 
6th, 1857. 

684, 404, N. D. Juan B. Alvarado, claimant 
for Nicasio, 20 square leagues, in Ttfarin county, 
granted March 13th, 1835, by Jose Figueroa to 
Teodocio Quilajueqiii et at, Indians; claim filed 
March 1st, 1853, rejected by the commission Sep- 
tember 25th, 1855, and appeal dismissed for faiI- : 
jure of prosecution February 4th, 1858. 

' 685, 290, N. D. Henry C. Smith, claimant 
for one-fourth league, in Santa .Clara county,, 
granted November 2d, 1844, by Miguel Muro 
(priest) to Buenaventura et at, (neophytes);' 
claim filed March 1st, 1853, rejected by the com- 
mission March 27th, 1855, and appeal dismissed > 
for failure of prosecution April 21st, 1856. - 

686, 277, N. D. "William C. ' Jones et at, ; 
claimants for San Pablo, 3 square leagues, in. 
Contra Costa county, granted June 12th, 1834, 
by Jose Figueroa to Francisco Maria Castro;' 
claim filed March 1st, 1853, rejected by the, 
commission March 27th, 1855, and appeal dis-'. 
missed for failure of prosecution April 2181,* 
1856. ( . " . .' ; 

687, 196, N. D. Jose de Arnas, claimant' for 
5 square leagues of Santa 'Clara mission lands, 
granted August 1st, 1846, by JosG Castro to J." 
de Arnas; claim filed March 2d< 1853, rejected 
by the commission April 24th, 1855, and by the- 
district court February 11th, 1856.' ' ' - ' 4 , 

688, 324, S. D. Juan Temple and David W-' 
Alexander, claimants for 100 varas square, in; 
Los Angeles county, granted March 11th, 1834, 
by Jose Figueroa to Jose A. Carrillo and Abel 
Stearns; claim filed March 2d, 1853, rejected 
by the commission May 22d, 1855/ and con- ■ 
firmed by the district court April 3d, 1861. ■ 

6S9, 278, S. D. Maria Antonio Pico et ah, 
claimants for Bolsa de San Cayetano, in Mon- 
terey county, granted by Don Pablo de Sola, and 
October 18th, 1824, by Luis Arguello, to Jose 
Dolores Pico and Ignacia Vallejo; claim filed 
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March 2d, 1853, rejected by the commission Jan- 
uary 30th, 1855, and appeal dismissed for fail- 
ure of prosecution March 7th, 1860. 

690, 405, N. D., 26. Rufina Castro et al., 
claimants for Solis, in Santa Clara county, grant- 
ed by JosS Figueroa to Mariano Castro; claim 
filed March 2d, 1853, rejected by the commis- 
sion December 4th, 1855, confirmed by the dis- 
trict court May 1st, 1856, and appeal dismissed 
March 24th, 1857; containing 8,875.46 acres. 
Patented. 

691, 291, N. D., 185. James Enright et al., 
claimants for Medano, (see No. 616) 2 square 
leagues, in Contra Costa county, granted Novem- 
ber 26th, 1839, by Juan B. Alvarado to Jos6 An- 
tonio and Jose Maria Meza; claim filed March 
2d, 1853, rejected by the commission March 
27th, 1855, and apneal dismissed for failure of 
prosecution April 21st, 1856. 

692, 337, N. D. Guillermo Castro, claimant 
for land in Alameda county, granted January 
14th, 1S40, by Juan B. Alvarado to G. Castro; 
claim filed March 2d, 1853, rejected by the com- 
mission May 15th, 1855, and appeal dismissed 
for failure of prosecution March 9th, 1857. 

693, 344, N. D. Jose" Castro et al., claimants 
for 11 square leagues, on the San Joaquin riv- 
er, (see Nos. 320 and 652) granted April 4th, 
1846, by Pio Pico to Jos6 Castro; claim filed 
March 2d, 1853, confirmed by the commission 
May 8th. 1855, by the district court November 
4th, 1858, and judgment of the circuit court re- 
versed by the U. S. supreme court with direc- 
tion to dismiss the petition, 24 Howard [65 U. 
S.] 346. 

694, 141, N. D., 200. Ann McDonald et al., 
claimants for part of Napa, in Napa county, 
granted September 21st. 1838, by Juan B. Al- 
varado to Salvador Vallejo; claim filed March 
2d, 1853, confirmed by the commission April 
25th, 1S54, by the district court February 18th, 
1857, and appeal dismissed April 1st, 1857. 

695, Thomas Shaddon, claimant for 5 square 
leagues, in Yolo county, granted December 22d, 
1844. by Manuel Micheltorena to T. Shaddon; 
claim filed March 2d, 1853. Discontinued. 

696, 264, N. D. William Blackburn, claim- 
ant for Arastradero, 1 square league, in Santa 
Cruz county, granted November 17th, 1844, by. 
Manuel Rodriguez to Alberto F. Morris; claim 
filed March 2d, 1853, rejected by the commis- 
sion January 23d, 1855, and appeal dismissed 
for failure of prosecution April 21st, 1856. 

697, 345, S. D. Julian "Workman et al., 
claimants for Mission of San Gabriel, in Los 
Angeles county, granted June 8th, 1846, by 
Pio Pico to J. Workman and Hugo Reid; 
Claim filed March 2d," 1853, confirmed by the 
commission June 26th, 1855, and by the dis- 
trict court April 1st, 1861. 

698, 301, S. D. R. S. Den, claimant for San 
Antonio, 4,000 yards square, in Los Angeles 
county, granted April 29th, 1842, by Juan B. 
Alvarado to Nicholas A. Den; claim filed 
March 2d, 1853, rejected by the commission 
March 27th, 1855, and appeal dismissed for 
failure of prosecution December 19th, 1856. 

699, 400, N. D. Narciso Bennett, claimant 
for 140 varas square, one solar, in Santa Clara 
county, granted November 28th, 1845, bv Pio 
Pico to N. Bennett; claim filed March 2d, 1858, 
rejected by the commission October 23d, 1855, 
and appeal dismissed for failure of prosecution 
February 23d, 1857. 

700, 317, S. D., 235. Pio Pico et al., claim- 
ants for Santa Margarita and Las Flores, in 
San Diego county, granted May 10th, 1841, by 
Juan B. Alvarado to Pio Pico and Andres Pico; 
claim filed March 2d, 1853, and confirmed by 
the commission April 24th, 1855. 

701, 192, N. D. Pedro Ghaboya, claimant 
for 2 square leagues, in Santa Clara county, 



granted to. P. Chaboya; claim filed March 2d, 

1853, rejected by the commission October 24th, 

1854, and by the district court for failure of 
prosecution August 29th, 1861. 

702, 237, S. D. Jose" and Jaime de Puig 
Monmany, claimants for Noehe Buena, a little 
less than 1 square league, in Monterey county, 
granted September 15th, 1835, by Jos6 Castro 
to Juan Antonio Mufioz; claim filed March 2d, ' 
1853, confirmed by the commission October 
24th, 1854, by the district court February 14th, 
1857, and appeal dismissed January 27th, 1858; 
containing 4,411.56 acres. 

703, 191, N. D.; 179 S. D. Modesta Cas- 
tro, claimant for Canada de los Osos, 11 square 
leagues, in Monterey county, granted October 
20th, 1844, by Manuel Micheltorena to M. Cas- 
tro; claim filed March 2d t 1853, rejected by 
the commission August 29th, 1854, and appeal 
dismissed for failure of prosecution October 
24th, 1855. 

704, 173, N. D. Heirs of Francisco de Haro, 
claimants for 100 varas square, in Mission Do- 
lores, granted June 28th, 1841, by Francisco 
Guerrero, justice of the peace, to Francisco de 
Haro; claim filed March 2d, 1853, rejected by 
the commission September 19th, 1854, and con- 
firmed by the district court February 1st, 1858. 

705, 166, N. D. Heirs of Francisco de Haro, 
claimants for 50 varas square, in Mission Do- 
lores, granted August 16th, 1843, under a mar- 
ginal decree by Juan B. Alvarado to Francisco 
de Haro; claim filed March 2d, 1853, rejected 
by the commission August 29th, 1854, confirm- 
ed by the district court August 24th, 1857, and 
by the TJ. S. supreme court, 22' Howard [63 
U. S. 293. 

706, 383, N. D. William A. Dana et al., 
claimants for part of San Antonio, 6,102 acres, 
in Santa Clara county, granted March 24th, 
1839, by Juan B. Alvarado to Juan Prado 
Mesa; claim filed March 2d, 1853, rejected by 
the commission July 10th, 1855, confirmed by 
the district court March 3d, 1856, and appeal 
dismissed March 20th, 1857; containing 3,- 
541.89 acres. Patented. 

707, 366, N. D. William A. Dana et al., 
claimants for part of San Antonio, 2,551 acres, 
in Santa Clara county, granted March 24th, 
1839, by Juan B. Alvarado to Juan Prado Mesa; 
claim filed March 2d, 1853, rejected by the com- 
mission July 10th, 1855, and by the district 
court March 23d, 1857. 

708, 368, N. D. James W. Weeks, claimant 
for part of San Antonio, 3,051 acres, in Santa 
Clara county, granted March 24th, 1839, by 
Juan B. Alvarado to Juan Prado Mesa; claim 
filed March 2d, 1853, rejected by the commis- 
sion July 10th, 1855, and appeal dismissed for 
failure of prosecution February 23d, 1857. 

709, 354, N. D. Henry C. Curtis, claimant 
for part of San Antonio, 500 acres, in Santa 
Clara county, granted March 24th, 1839. by 
Juan B. Alvarado to Juan Prado Mesa; claim 
filed March 2d, 1853, rejected by the commis- 
sion July 10th," 1855, and by the district court 
March 16th, 1857. 

710, 378, N. D. William W. White, claim- 
ant for part of San Antonio, 100 acres, in Santa 
Clara county, granted March 24th, 1839, by 
Juan B. Alvarado to Juan Prado Mesa; claim 
filed March 2d, 1853, rejected by the commis- 
sion July 10th, 1855, and appeal dismissed for 
failure *of prosecution February 23d, 1857. 

711, 193, N. D. Victor Prudon, claimant for 
Island of Sacramento, 3*4 by 1 league, in the 
Sacramento river, granted July 6th, 1844, by 
Manuel Micheltorena to Yictor Prudon; claim 
filed March 2d, 1853, rejected by the commis- 
sion October 24th, 1854, and by the district 
court February 7th, 1858. 
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712, 357, N. D. Roland Gelston, claimant 
for 200 by 50 varas, in San Francisco county, 
granted December 1st, 183S, to "William Gul- 
nac; claim filed March 2d, 1853, and rejected 
by the commission September 4th, 1855. 

713, 294, N. D., 102. Juan Alvirez et al., 
claimants for Laguna Seca, 4 square leagues, 
in Santa Clara county, granted July 22d, 1834, 
by Jos§ Figueroa to Juan Alvirez; claim filed 
March 2d, 1853, rejected by the commission 
March 20th, 1855, and appeal dismissed for fail- 
ure of prosecution April 21st, 1856. 

714, 3S2, S. D. City of Monterey, claimant 
for lands previously assigned to the pueblo, 
dedication approved by the territorial deputation 
July 24th, 1830; claim filed March 2d, 1853, 
confirmed by the commission January 22d, 1856, 
and appeal dismissed February 1st, 1858. 

715, 315, N. D. JosS Y» Limantour, claim- 
ant for SO square leagues, 10 leagues on the 
Pacific Ocean, between latitude 39° 18' and 
39° 48' north, running back eight leagues in 
Mendocino county, south of Cape Mendocino, 
granted December 20th, 1844, by Manuel Mich- 
eltorena to J. Y. Limantour; claim filed March 
2d, 1853, rejected by the commission April 24th, 
1855, and appeal dismissed April 28th, 1856. 

716, 274, S. D. t 351. Thomas Coal, claim- 
ant for 250 by 150 varas and 100 varas more, 
part of Tucho, in Monterey county, granted De- 
cember 8th, 1842, by Juan B. Alvarado, and 
400 varas square, in Monterey county, granted 
February 28th, 1844, by Manuel Micheltorena, 
to T. Coal; claim filed March 2d, 1853, reject- 
ed by the commission January 23d, 1855, and 
confirmed by the district court June 6th, 1857. 

717, 225, N. D., 200. Salvador Vallejo, 
claimant for part of Napa or Francas and Ja- 
lapa, 3,020 acres, in Napa county, granted Sep- 
tember 21st, 1838, by Juan B. Alvarado to Sal- 
vador Vallejo; claim filed March 2d, 1853, con- 
firmed by the commission November 7th, 1854, 
by the district court February 23d, 1857, and 
appeal dismissed May 13th, 1857; containing 
3,178.93 acres. 

718, 361, N. D., 485. Mary S. Bennett, 
claimant for two tracts, one 140 varas square 
and the other 2,000 by 1,000 varas, in Santa 
Clara county, near the Mission, granted Decem- 
ber, 1845, by Pio Pico to Narciso ■ Bennett; 
claim filed March 2d, 1853, confirmed by the 
commission July 10th, 1855, by the district 
court February 28th, 1857, and appeal dismiss- 
ed April 14th, 1857; containing 358.51 acres. 

719, 154, N. D., 256. Joseph Pope et al., 
claimants of Locoallomi, 2 souare leagues, in 
Napa county, granted September 30th, 1841. by 
Manuel Jimeno to Julian Pope; claim filed 
March 2d, 1853, confirmed by the commission 
August 1st, 1854, by the district court August 
25th, 1856, and appeal dismissed February 9th, 
1858; containing 8,872.79 acres. 

720, 122, 2*. D., 200. Horace Inghram, 
claimant for part of Napa, 74 acres, in Napa 
county, granted September 21st, 1838, by Juan 
B. Alvarado to Salvador Vallejo; claim filed 
March 2d, 1853, confirmed by the commission 
April 11th, 1854, and by the district court 
March 2d, 1857. 

721, 146, N. D., 200. James M. Harbin, 
claimant for part of Napa, 688 acres, in Napa 
county, granted September 21st, 1838, by Juan 
B. Alvarado to Salvador Vallejo; claim filed 
March 2d, 1853, confirmed by the commission 
May 16th, 1854, and by the district court De- 
cember 23d, 1857. 

722, HI, N. D. 200. Hannah McCoombs, 
claimant for part of Napa, 160 acres, in Napa 
county, granted September 21st, 1S38, by Juan 
B. Alvarado to Salvador Vallejo; claim filed 
March 2d? 1853, confirmed by the commission 
April 11th, 1854, and by the district court 
March 2d, 1857, 



723, 123, N. D., 200. Hart and McGarry, 
claimants for part of Napa, 500 acres, in Napa 
county, granted September 21st, 1838, by Juan 
B. Alvarado to Salvador Vallejo; claim filed 
March 2d, 1853, confirmed by the commission 
April 11th, 1854, by the district court March 
2d, 1857. 

724, 109, N. D., 200. N. Coombs, claimant 
for part of Napa, in Napa county, granted Sep- 
tember 21st, 1838, by Juan B. Alvarado to Sal- 
vador Vallejo; claim filed March 2d, 1853, con- 
firmed by the commission April 11th. 1854, and 
by the district court April 4th, 1861. 

725, 116, N. D., 200. A. Farley, claimant 
for part of Napa, 44 acres, in Napa county, 
granted September 21st, 183S, by Juan B. Al- 
varado to Salvador Vallejo; claim filed March 
2d, 1853, confirmed by the commission April 
11th, 1854, and by the district court March 2d, 
1867. 

726, 120, N. D., 200. George N. Cornwell, 
claimant for part of Napa, in Napa county, 
granted September 21st, 1838, by Juan B. Al- 
varado to Salvador Vallejo; claim filed March 
2d, 1853, confirmed by the commission April 
11th; 1854, and by the district court March 2d, 
1857. 

727, 118, N. D., 200. John Truebody, claim- 
ant for part of Napa, 796 acres, in Napa coun- 
ty, granted September 21st, 1838, by Juan B. 
Alvarado to Salvador Vallejo; claim filed 
March 2d, 1853, confirmed by the commission 
April 11th, 1854, and by the district court 
March 2d, 1857. 

728, 113, N. D„ 153. R. S. Kilburn, claim- 
ant for part of Entre Napa, granted April 9 th, 
1836, by Mariano Chico to Nicolas Higuera; 
claim filed March 2d, 1853, confirmed by the 
commission April 11th, 1854, and by the dis- 
trict court March 30th, 1861. 

729, 117, N. D., 200. A. L. Boggs, claim- 
ant for part of Napa, 320 acres, in Napa coun- 
ty, granted September 21st, 1838, by Juan B. 
Alvarado to Salvador Vallejo; claim filed 
March 2d, 1853, confirmed by the commission 
April 11th, 1854, and by the district court 
March 2d, 1857. 

730, 110, N. D., 200. J. R. McCoombs, 
-claimant for part of Napa, 487 acres, in Napa 
"county, granted September 21st, 1838, by J\xan 

B. Alvarado to Salvador Vallejo; claim filed 
March 2d, 1853, confirmed by the commission 
April 11th, 1854, and by the district court April 
18th, 1859. 

731, 393, N. D., 200. Ogden Wise, claim- 
ant for part of Napa, 623.85 acres, in Napa 
county, granted September 21st, 1838, by Juan 
B. Alvarado to Salvador Vallejo; claim filed 
March 2d, 1853, confirmed by the commission 
December 4th, 1855, and appeal dismissed Au- 
gust 6th, 3,857. 

732, 71, N. D., 200. Julius K. Rose, claim- 
ant for part of Napa, 526 acres, in Napa coun- 
ty, granted September 21st, 1S38, by Juan B. 
Alvarado to Salvador Vallejo; claim filed 
March 2d, 1853, confirmed by the commission 
December 13th, 1853, by the district court 
October 6th, 1858, and appeal dismissed Octo- 
ber 8th, 1858; containing 594.83 acres. 

733, 79, N. D., 200. William H. Osborn, 
claimant for part of Napa, 250 acres, in Napa 
county, granted September 21st, 1838, by Juan 
B. Alvarado to Salvador Vallejo; claim filed 
March 2d, 1853, confirmed by the commission 
December 13th, 1853, by the district court Oc- 
tober 6th, 1858, and appeal dismissed October 
8th, 1858; containing 259.61 acres. 

734, 66, N. D., 200. Lyman Bartlett, claim- 
ant for part of Napa, 1 square mile, in Napa 
county, granted September 21st, 1838, by Juan 
B. Alvarado to Salvador Vallejo; claim filed 
March 2d, 1853, confirmed by the commission 
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.December 13th, 1853, by the district court 
April 21st, 1856, and appeal dismissed April 
2d, 1857; containing 679.52 acres. 

735, 313, N. D., 200. Eben Knight, claim- 
ant for part of Napa, one-half mile square, in 
Napa county, granted September 21st, 1838, by 
Juan B. Alvarado to Salvador Vallejo; claim 
filed March 2d, 1853, and rejected by the com- 
mission March 27th, 1855. 

736, 76, N. D., 200. James McNeil, claim- 
ant for part of Napa, 450 acres, in Napa coun- 
ty, granted September 21st, 1838, by Juan B. 
Alvarado to Salvador Vallejo; claim filed 
March 2d, 1853, and confirmed by the commis- 
sion December 13th, 1853* 

737, 139, N. D., 200. Archibald A. Ritchie, 
claimant for part of Napa, 150 acres, in Napa 
county, granted September 21st, 1838, by Juan 
B. Alvardo to Salvador Vallejo; claim filed 
March 2d, 1853, confirmed by the commission 
April 25th, 1854, and by the district court 
March 2d, 1857. 

738, 164, S. D. City of San ' I.uis Obispo, 
claimant for 4 square leagues, claim filed 
March 2d, 1853, rejected by the commission 
August 1st, 1854. and appeal dismissed for 
failure of prosecution October 24th, 1855. 

739, 327, N. D., 229. Joseph Hooker, claim- 
ant for part of Agua Galiente, in Sonoma 
county, granted July 13tn, 1840, by Juan B. 
Alvarado to Lazaro Piua; claim filed March 
2d, 1853. confirmed by the commission April 
24th, 1855, by the district court March 2d, 
1857, and appeal dismissad March 27th, 1857; 
containing 550.86 acres. 

740, 372, N. D., 208. Benjamin R. Bucke- 
lew, claimant for Punta de Quentin, 2 square 
leagues, in Marin county, granted September 
24th, 1840, by Juan B. Alvarado to Juan B. R. 
Cooper; claim filed March 2d, 1853, confirmed 
by the commission July 10th, 1855, and by the 
district court March 30th, 1857. 

741, 153, N. D. Mariano G. Vallejo, claim- 
ant for Agua Oaliente, in Sonoma county, 
granted July 13th, 1840, by Juan B. Alvarado 
to Lazaro Piiia; claim filed March 2d, 1853, 
rejected by the commission August 1st, 1854, 
and confirmed by the district court July 13th, 
1859. 

742, 412, N. D. J. W. Redman et ah, claim- 
ants for Orchard of Santa Clara, 10 acres, 
granted June 30th, 1846, by Pio Pico to Benito 
Dias, Juan Castafieda and Luis Arenas; claim 
filed March 2d, 1853, rejected by the commis- 
sion December 18th, 1855, and by the district 
court May 21st, 1858. 

743, John A. Sutter, claimant for surplus 
lands of New Helvetia, 22 square leagues, in 
Yuba and Sutter counties, granted February 
5th, 1845, by Manuel Micheltorena to John A. 
Sutter; claim filed March 2d, 1853. Discon- 
tinued. 

744, 142, N. D. Guadalupe Mining Com- 
pany, claimant for part of Canada de los Oap- 
itancillos, described by boundaries, in Santa 
Clara county, granted September 1st, 1842, by 
Juan B. Alvarado to Justo Larios; claim filed 
March 2d, 1853. confirmed by the commission 
May 2d. 1854, and by the district court August 
17th, 1857. (See No. 340.) 

745, 285, N. D., 245. Henry R. Payson, 
claimant for Canada de Guadalupe and Visita- 
cion y Rodeo Viejo, 2 square leagues, in San 
Mateo county, granted July 31st, 1841, by Juan 
B. Alvarado to Jacob P. Leese; claim filed 
March 2d, 1853, confirmed by the commission 
January 30th, 1855, by the district court June 
18th, 1856, and appeal dismissed April 1st, 
1857; containing 9,594.90 acres. 

746, 293, N. D. Mowry W. Smith, claimant 
for part of Las Pulgas, 7,000 acres, in San 
Mateo county, granted in 1835, by P. V. de. 



Sola and Jose" Gastro to Luis "ArgueHo; claim 
filed March 2d, 1853, rejected by the commis- 
sion February 20th, 1855, and appeal dismissed 
for failure of prosecution April 21st, 1856. 

747, 383, S. D. Thomas Russell, claimant 
for 800 varas square, in Santa Cruz county, 
granted in 1838, by Jose R. Estrada, Prefect; 
to JosS R. Buelna, and Potrero and Rincon de 
San Pedro, 500 varas from east to west and 
600 varas from north to south, granted in 1842 
by Jose" Jimeno to Jose" Arana; claim filed 
March 2d, 1853, grant of 800 varas rejected 
and grant by Jimeno confirmed by the commis- 
sion January 30th, 1855, and by the district 
court June 18th, 1859. 

748, Martin Murphy, Sr., claimant for part 
of Las Animas, one-eighth of 12 square leagues, 
in Santa Clara county, granted August 17th, 
1802, by Marquina, and August 7th, 1835, by 
Jose" Figueroa, to Mariano Castro; claim filed 
March 2d, 1853, and discontinued April 3d, 
1855. (See No. 161.) 

749, 295, S. D. Talbot H. Green, claimant 
for land under a grant of the ayuntamiento of 
the town of Monterey of April 23d, 1846; claim 
filed March 2d, 1853, rejected by the commis- 
sion. March 27th, 1855, and appeal dismissed 
December 18th, 1856. • 

750, William Carey Jones et al., claimants 
for part of Las Pulgas, in San Mateo county, 
granted in 1835, by P. V. de Sola to Luis Ar- 
guello; claim filed March 2d, 1853, and dis- 
continued August 1st, 1854. (See No. 2.) 

751, 414, N, D. Clement Panaud et al., 
claimants for Garden of San Cayetano, 1,000 
by 200 varas, in Santa Clara county, granted 
August 1845, by Pio Pico to Juan B. Alvarado; 
claim filed March 2d, 1853, rejected by the com- 
mission February 8th, 1S55, and by the district 
court October 2d, 1860. 

752, 385, S. D. Clement Panaud et al., 
claimants for Orchard of San Juan Bautista, 
400 varas square, in Monterey county, granted 
May 4th, 1846, by Pio Pico to Oliver Deleis- 
iguez; claim filed March 2d, 1853, and con- 
firmed by the commission December 18th, 1855. 

753, 379, S. D. Adolph Canil et al., claim- 
ants for Arias Rancho, 1 square league, in 
Monterey county, granted December 10 th, 1839, 
by Jose Castro to Francisco Arias; claim filed 
March 2d, 1853, rejected by the commission 
February 27th, 1855, and by the district court 
June 17th, 1859. 

754, 402, N. D. Thomas O. Larkin, claim- 
ant for Mission Santa Clara Orchard, 15 acres, 
in Santa Clara county, granted June 30th, 1846, 
by Pio Pico to Juan Oastaneda, Luis Arenas 
and Benito Dias; claim filed March 2d, 1853, 
rejected by the commission December 18th, 
1855, and by the district court May 21st, 1858. 

755.' James Stokes, claimant for La Nativi- 
dad, 850 -acres, in Monterey county, granted by 
Juan B.. Alvarado to Nicolas Alviso and Man- 
uel Butron; claim filed March 2d, 1833. Dis- 
continued. 

756, Charles Brown et al., claimants for 4 
square leagues, in Napa county, granted in 
1834, by Hijar, styled Governor, to 0. Brown 
et al.; claim filed March 2d, 1853. Discon- 
tinued. 

757, 388, N. D. Nicolas Berreyesa, claim- 
ant for Las Milpitas, in Santa Clara county, 
under a decree signed by Pedro Chaboya, first 
alcalde of the Ayuntamiento of San Jos6 of 
May 6th, 1834, to N. Berreyesa; claim filed- 
March 2d, 1853, and rejected by the commis- 
sion October 16th, 1855. 

758, 377, S. D. James Stokes, claimant for 
3 suertes, in Monterey county, granted January 
2d, 1843, by Jose" R. Estrada, prefect of the 
First district, to JosS C. Boronda; claim filed 
March 2d, 1853, rejected by the commission Oc- 
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•tober 2d, 1855, and appeal dismissed for failure 
of prosecution December 22d, 1856. 

* 759, 369, N. D. John A. Sutter, claimant 
for town of Sutter, in Sacramento county; claim 
filed March 2d, 1853, rejected by the commis- 
sion July 17th, 1855, and appeal dismissed for 
failure of prosecution February 23d, 1857. 

760, 333, N. D. Thaddeus M. Leavenworth, 
claimant for part of Agua Caliente, in Sonoma 
county, granted July 13th, 1840, by Juan B. 
Alvarado to Lazaro Pina; claim filed March 
2d, 1853, confirmed by the commission April 
24th, 1855, by the district court March 2d, 1857, 
and appeal dismissed April 3d, 1857; containing 
320.33 acres. 

761, 260, N. D. Robert Hopkins claimant 
for part of Entre Napa, 80 acres, in Napa coun- 
ty, granted May 9th, 1S36, by Mariano Ghico 
to Nicolas Higuera; claim filed March 2d, 1853, 
rejected by the commission January. 30th, 1855, 
and appeal dismissed for failure of prosecution 
April 21st, 1856. 

762, 258, N. D., 255. Oliver Boulio, claim- 
ant for part of Cabeza de Santa Rosa, 640 
acres, in Sonoma county, granted September 
30th, 1841, by Manuel Jimeno to Maria Ignacia 
Lopez; claim filed March 2d, 1853, rejected by 
the commission January 30th, 1855, and appeal 
dismissed for failure of prosecution April 21st, 
1856. 

763, 169, N. D., 200. John E. Brown, claim- 
ant for part of Napa, 110 acres, in Napa coun- 
ty, granted September 21st, 1838, by Juan B. 
Alvarado to Salvador Vallejo; claim filed March 
2d, lS53, confirmed by the commission Septem- 
ber 5th, 1854, by the district court March 2d, 
1S57, and appeal dismissed "March 21st, 1857. 

764, Charles B. Strode, claimant for part of 
San Antonio, 5,000 acres, in Alameda county, 
granted by P. V. de Sola and Luis Antonio 
Arguello to Luis Peralta; claim filed March 2d, 
1S53. Discontinued. 

765, Charles B. Strode, claimant for part of 
San Antonio, 10,000 acres in Alameda county, 
granted by P. V. de Sola and Luis Antonio 
Arguello to Luis Peralta; claim filed March 2d, 
1853. Discontinued. 

766, 248, N. D., .39. Victoria D. Estudillo et 
al., claimants for Temecula, •& square leagues, 
in San Diego county, granted February llth, 
1835, by Jos6 Figueroa to Jose" Antonio Estudil- 
lo; claim filed March 2d, 1853, rejected by the 
commission January 30th, 1855, and appeal dis- 
missed for failure of prosecution April 21st, 
1S56. 

767, 413, N. D. ' Francisco Rico et al., claim- 
ants for Rancheria del Rio Estanislao, 11 square 
leagues, in San Joaquin and Calaveras counties, , 
granted ^December 29th, 1843, by Manuel Mi- 
cheltorena to Francisco Rico and Jose" Antonio 
Castro; claim filed March 2d. 1853, confirmed 
by the commission .October 16th, 1855, by the 
district court November 10th, 1856, and appeal 
dismissed April 1st, 1857; containing 48,886.64 
acres. 

768, 279, N. D. Jose* Jesus Berreyesa, claim- 
ant for Yucuy, 8 square leagues, near Clear 
Lake, granted May 29th, 1846, by Josg de los 
Santos Berreyesa to J. J. Berreyesa; claim 
filed March 2d, 1853. rejected by the commisi 
sion March 27th, 1855, and appeal dismissed for 
failure of prosecution April 21st, 1856. 

769, 293, S. D. 118. Charles Morse et al., 
claimants for La Laguna de las Calabasas, one 
and one-fourth by one-half league, in Santa Cruz 
county, granted December 30th, 1833, by Jose" 
Figueroa to Felipe Hernandez; claim filed 
March 2d, 1853, rejected by the commission 
March 27th, 1855, and confirmed by the district 
court June 17th, 1858. 

770, Martin Murphy, claimant for 300 acres, 
granted by Manuel Micheltorena to Shelton; 



claim filed March 2d, 1853, and rejected by the 
.commission March 27th, 1855. Discontinued. 

771, 309, N. D. 90. Robert Cathcart, adminis- 
trator, claimant for Sayente, 2 by 1 league, in 
Santa Cruz county, granted October, 1833,. by 
Jos6 Figueroa to Joaquin Buelna; claim filed 
March 2d, 1853, rejected by the commission 
April 17th, 1855, and appeal dismissed for fail- 
ure of prosecution April 28th, 1856. 

772, 385, N. D. A. Randall, elaimant for 2 
square leagues, in- Marin county, granted March 
17th, 1836, by Juan B. Alvarado to James Rich- 
ard Berry; claim filed March 2d, 1853, con- 
firmed by the commission September llth, 1855, 
by the district court December 28th, 1857, and 
appeal dismissed May 24th, 1858; containing 8,- 
S87.6S acres. Patented. 

773, 114, N. D., 200. L. D. Brown et al., 
claimants for part of Napa, 640 acres, in Napa 
county, granted September 21st, 1838, by Juan 
B. Alvarado to Salvador Vallejo; claim filed 
March 2d, 1853, confirmed by the commission 
April llth. 1854, and by the district court March 
2d, 1857. 

774, 263, N. D. Paula Sanchez de Valencia, 
claimant for Buri Buri, two-tenths of 4 square 
leagues, in San Mateo county, granted? provi- 
sional^ by Luis Antonio Arguello December 
llth, 1827, and. by Jose" Castro September 23d, 
1835, to Jose" Sanchez; claim filed March 2d, 
1S53, rejected by the commission January 30th, 
1855, (confirmed in No. 97) and appeal dismissed 
for failure of prosecution April 21st, 1856. 

775, 325, N. D. C. P. Stone, claimant for 
part of Agua Caliente, 300 acres, in Sonoma 
county, granted July 13th, 1840, by Juan B. Al- 
varado to Lazaro Pina; claim filed March 2d, 
1853, confirmed by the commission April 24th, 
1855, by the district court March 2d, 1857, and 
appeal dismissed March 31st, 1857. 

. 776, 306, N, D. Francis J. "White, claimant 
for 300 acres, in Sacramento county, granted by 
Juan B. Alvarado to John A. Sutter; claim 
filed March 2d, 1853, rejected by the commis- 
sion April 17th, 1855, and appeal dismissed for 
failure of prosecution April 28th, 1856. 

■ 777, 254, N. D. Widow and heirs of Anas- 
tasio Chabolla, claimants for 3 suertes, in San 
Jos§, Santa Clara county^ granted in 1785 by 
authority of the king of Spain to Mazario Laez; 
claim filed March 2d, 1853, rejected by the com- 
mission January 30th, 1855, and claim dismissed 
by the district court for failure of prosecution 
January 8th, 1858. 

- 77S, 220. Barcelia Bernal. claimant for Em- 
barcadero de Santa Clara, 1,000 varas square, 
in Santa Clara" county, granted June 18th, .1845, 
by Pio Pico to B. Bernal; claim filed March 2d, 
1853. Discontinued. 

779, 198, N. D. Barcelia "Bernal, claimant 
for 1 square league, in Santa Clara county,' 
granted in 1845 or 1846- by the governor of Cali- 
fornia to B. Bernal et al.; claim filed March- 
2d, 1853, and rejected by the commission March 
6th, 1855. 

780, 317, N. D. Jose" Y. Limantonr, claim-* 
ant for Lupyomi, 11 square leagues, granted Oc- 
tober 20th, 1844, by Manuel Micheltorena to 
Jose" Y. Limantour; claim filed March 2d, 1853, 
rejected by the commission April 24th, 1855 r 
and by the district court March llth, 1857. 

781, 311, S. D. Jos6 Y. Limantour, claim- 
ant for Laguna de Tache. 11 square leagues; 
granted December 4th, 1843, by Manuel- Michel* 
torena to Jos6 Y. Limantour; claim filed^ March 
2d, 1853; rejected by the commission April 24th, 
1855, and appeal dismissed for failure of prose-, 
cution December 17th, 1856. ' 

782, 314, S. D. Jos6 Y. Limantour, claimant- 
for Cienega del Gabilan, 11 square leagues, in, 
Monterey county, granted October 26th, 1843, by 
Manuel Micheltorena to Antonio Chavis; clahn, 
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filed March 2d, 1853, rejected by the commis- 
sion April 24th, 1855. and confirmed by the dis- 
trict court February 4th, 1858. 

783, 321, S. D. Jose" Y. Limantour, claimant 
for Cajuenga, 6 square leagues, in Los Angeles 
county, granted February 7th, 1845, by Manuel 
Micheltorena to Jose Y. Limantour; claim filed 
March 2d, 1853, rejected by the commission April 
24th, 1855, and appeal dismissed for failure of 
prosecution December 17th, 1856. 

784, 307, N. D. Jose" Y. Limantour, claimant 
for Ojo de Agua, 400 varas sauare, near the mis- 
sion of San Francisco Solano, granted Decem- 
ber 20th, 1844, by Manuel Micheltorena to JosS 
Y. Limantour; claim filed March 2d, 1853, re- 
jected by the commission April 24th. 1855, and 
by the district court March 11th, 1857. 

785, 319, S. D. Josg Maria Castafiares, claim- 
ant for Arroyo de los Calsoncillos, 11 square 
leagues, in Santa Clara county, granted Decem- 
ber 28th, 1843, by Manuel Micheltorena to J. M. 
Castafiares; claim filed March 2d, 1853, rejected 
by the commission April 24th, 1855, and appeal 
dismissed for failure of prosecution February 
12th, 1857. 

786, 310, N. D. Victor Prudon, claimant for 
Bodega, in Sonoma county, granted July 15th, 
1841, by M. G. Vallejo to V. Prudon; claim filed 
March 2d, 1853, rejected by the commission 
April 24th, 1855, and by the district court March 
17th, 1857. 

7S7. W. W. Warner, claimant for part of 
Nueva Flandria, 3 leagues square, granted in 
1845 on an order of Manuel Micheltorena by J. 
A. Sutter to Juan de Swat; claim filed March 2d, 
1853, and rejected by the commission March 
27th, 1855. 

78S, 340, N. D. Justo Larios et al., claim- 
ants for Campo de los Franceses, granted in 
1844, by Manuel Micheltorena to Guillermo Gul- 
nack; claim filed March 2d, 1853, and rejected 
by the commission April 24th, 1855. 

789, 339, N. D. Agustin Juan, claimant for 
Campo de los Franceses, granted in 1844, by 
Manuel Micheltorena to Guillermo Gulnack; 
claim filed March 2d, 1853, rejected by the com- 
mission April 24th, 1855, and dismissed bv claim- 
ant March 20th, 1857. 

790, 296, S. D. Widow and children of 
Simeon Castro, claimants for Tucho, 800 varas 
square, in Monterey county, granted June 12th, 
1841, by Juan B. Alvarado to Simeon Castro; 
claim filed March 3d, 1853, confirmed by the 
commission March 20th, 1855, and appeal dis- 
missed February 1st, 1858. 

791, 112, N. D., 200. H. G. Langley, claim- 
ant for part of Napa, in Napa county, granted 
September 21st 1838, by Juan B. Alvarado to 
Salvador Vallejo; claim filed March 3d, 1853, 
confirmed by the commission April Uth, 1854, 
and by the district court with consent of the TJ. 
S. district attorney March 2d, 1857. 

792, 266, N. D. Cyrus Alexander, claimant 
for part of Sotoyomi, 2 square leagues, granted 
September 28th, 1841, by Juan B. Alvarado to 
Henry D. Fitch; claim filed March 3d, 1853, re- 
jected by the commission February 8th, 1855, 
and appeal dismissed for failure of prosecution 
April 21st, 1856. (See No. 16.) 

793, 303, N. D. Sacramento City, claimant 
for land; claim filed March 3d, 1853, rejected by 
the commission April 17th, 1855, and appeal dis- 
missed April 21st, 1856. 

794, 247, N. D. Salvador Vallejo, claimant 
for part of Lupyomi, 2 square leagues, granted 
September 5th, 1844, by Manuel Micheltorena 
to S. Vallejo and Juan Antonio Vallejo; claim 
filed March 3d, 1853, rejected by the commission 
January 30th, 1855, and appeal dismissed for 
failure of prosecution April 21st, 1856. (See No. 
507.) 



795, 356, N. D. Peter Scherreback, claimant 
for 800 varas square, in San Francisco county, 
granted December 5th, 1845, by Mariano Castro 
to P. Scherreback; claim filed March 3d, 1853, re- 
jected by the commission November 6th, 1855, 
confirmed by the district court December 5th, 
1859, and decree vacated June 2d, 1S60. 

796, 308, S. D. Eulogio de Celis, claimant for 
100 varas square, in San Diego county, granted in 
1835 by the ayuntamiento of the town of San 
Diego to Juan Maria Osuna; claim filed March 
3d, 1853, rejected by the commission February 
8th, 1855, and appeal dismissed for failure of 
prosecution December 19th, 1856. 

797, 336, N. D. William M. Fuller, claimant 
for part of Soulajule, one and one-sixteenth 
square miles, in Marin county, granted March 
29th, 1844, by Manuel Micheltorena to Jos6 
Ramon Mesa; claim filed March 3d, 1853, re- 
jected by the commission April 17th, 1855, and 
appeal dismissed for failure of prosecution Feb- 
ruary 23d, 1857. 

79S, 316, N. D. Harriet Besse, claimant for 
part of Lassen's Jtancho, in Tehama county, 
granted December 26th,. 1844, by Manuel Mich- 
eltorena to Peter Lassen; claim filed March 3d, 
1853, rejected by the commission April 17th, 
1855, and appeal dismissed for failure of prose- 
cution April 28th, 1856. 

799, 160, N. D. Charles E. Hart, claimant 
far part of Los Carneros, in Solano county, 
granted May 9th, 1S36, by Mariano Chico to 
Nicolas Higuera; claim filed March 3d, 1S53, 
confirmed by the commission August 1st, 1854, 
and by the district court March 4 2d, 1857. 

800, 256, N. D. James H. Watmough, 
claimant for part of Petaluma grant, one square 
mile, in Sonoma county, granted October 22d, 
1843, by Manuel Micheltorena to M. G. Vallejo; 
claim filed March 3d, 1853, rejected by the com- 
mission January 30th, 1855, and appeal dismiss- 
ed for failure of prosecution April 21st, 1856. 

801, 296, N. D. Reuben M. Hill, claimant 
for part of Los Carneros, 500 yards square, in 
Napa county, granted May 9th, 1836, by Mari- 
ano Chico to Nicolas Higuera; claim filed March 
3d, 1853, rejected by the commission February 
27th, 1855, and appeal dismissed for failure of 
prosecution April 21st, 1856. 

802, 282, N. D. Sarah Ann Madie, claim- 
ant for part of Los Carneros, in Napa county, 
granted May 9th, 1836, by Mariano Chico to 
Nicolas Higuera; claim filed March 3d, 1813, 
rejected by the commission February 27th, 1855, 
and appeal dismissed for failure of prosecution 
April 21st, 1856. 

803, 365, N. D. Edward Wilson, claimant 
.for part of Los Carneros, in Napa county, grant- 
ed May 9th, 1836, by Mariano Chico to Nicolas 
Higuera; claim filed March 3d, 1853, confirmed 
by the commission June 12th, 1855, and appeal 
dismissed March 20th, 1857. 

804, 267, N. D. John Conn, claimant for Lo- 
coyollome, 2 square leagues, in Napa county, 
granted in 1845, by Jos€ de los Santos Berrey- 
esa, first alcalde of the district of Sonoma, to 
John Rainsford; claim filed March 2d, 1853, re- 
jected by the commission February 8th, 1855, 
and appeal dismissed for failure of prosecution 
April 21st, 1856. 

805, 334, S. D. JosS Antonio Aguirre, claim- 
ant for one-half of Island Santa Cruz, in Santa 
Barbara county, granted May 22d, 1839, by 
Juan B. Alvarado to Andres Castillero, un- 
der an alleged sale $rom Castillero, (see No. 176) ; 
claim filed March 3d, 1853, rejected by the 
commission June 5th, 1855, and dismissed by 
claimant March 4th, 1858. 

S06, 187, N. D. Jose Santos Berreyesa, claim- 
ant for 200 by 300 varas, in Sonoma county, 
granted May 30th, 1846, by Joaquin Carrillo to 
J. S. Berreyesa; claim filed March 3d, 1853, re- 
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jected by the commission October 17th, 1854, and 
appeal dismissed for failure of prosecution April 
:21st, 1856. 

807, 197, N. D. Milton Little, claimant for 5 
square leagues, in Monterey county, granted in 
1844 or 1845, by Manuel Micheltorena to Josefa 
Martinez; claim filed March 3d, 1853, rejected 
by the commission April 17th, 1855, and by the 
■district court .Tune 1st, 1858. Rejected again 
on rehearing, July 6th, 185S. 

808, 180, S. D. John Poster et al., claimants 
for mission of San Juan Capistrano, in Los An- 
geles county, granted December 6th, 1845, by Pio 
Pico to J. Foster and J. McKinley; claim filed 
March 3d, 1853, rejected by the commission Au- 
gust 1st, ±854, and appeal dismissed by claimant 
February 8th, 1858. 

809, 158, N. D. R. S. Kilburn, claimant for 
1,500 acres, granted to Manuel Baca; claim filed 
March 3d, 1853, rejected by the commission Au- 
gust 1st, 1854, and appeal dismissed for failure 
■of prosecution April 21st, 1856. 

810, 108, N. D. N. Coombs, claimant for part 
•of Entre Napa, in Napa county, granted May 9th, 
1836, by Mariano Chico to Nicolas Higuera; 
claim filed March 3d, 1853, confirmed by the 
commission April 11th, 1854, and by the district 
-court March 30th, 1861. 

811, 251, N. D. W. H. Davis et al., claim- 
ants for 200 varas square, in San Francisco 
county, granted in 1835, by Jose" Castro to Josg 
Joaquin Estudillo; claim filed March 3d, 1853, 
rejected by the commission February 6th, 1855, 
and appeal dismissed for failure of prosecution 
April 21st, 1856. 

812, James A. Shorb et al., claimants for Ar- 
royo de San Antonio, 3 square leagues, granted 
■October 8th, 1844, by Manuel Micheltorena to 
Juan Miranda; claim filed March 3d, 1853, and 
•discontinued February 6th, 1855. 

813, 428, N. D. Juan M. Luco, claimant for 
Ulpinos, granted December 4th, 1845, by Pio 
Pico to Jose" de la Rosa; claim filed September 
13th, 1854, by virtue of an act of congress of 
April 17th, 1854, the two years within which 
•claims might be presented having elapsed, re- 
jected by the commission September 25th, 1855, 
by the district court June 26th, 1858, and judg- 
ment affirmed by the TJ. S. supreme court, 23 
Howard [64 U. S.] 615. 

By the law of congress of March 3d, 1851, the 
commission was to act during three years from 



the passage of the law, and the claims not pre- 
sented within two years from the date of the act, 
were to be considered part of the public domain. 

By the law of January 18th, 1854, the time 
wilhin which the commission was to act, was ex- 
tended one year more from the third of March, 

1854, and by the law of the tenth of January, 

1855, the time was again extended one year more 
from the third of March, 1855. Commission ad- 
journed, March 1st, 1856. 



JIMENO INDEX. 

As to the importance of the registry of a grant 
in the Jimeno Index, the United States court in 
the case of the United States v. West's Heirs, in 
22 Howard [63 U. S.] 315, say: 

"We do not regard the catalogue of grants as 
authoritative proof of grants enumerated in it, 
or as a conclusive exclusion of grants not so reg- 
istered by Jimeno, which may be alleged to have 
been made whilst California was a part of the 
Mexican republic, though they may bear date 
within the time to which that index relates, but 
in this case it may be referred to as an auxiliary 
memorandum made by Jimeno himself of his ac- 
tion upon the petition of West." 

No grant presented to the commission seems to 
correspond to the following numbers: 

In the Jimeno Index— Nos. 12, 22, 2S, 42, 44, 
47, 48, 52, 53, 56, 57, 63, 65, 68, 73, 76, 78, 89, 
93, 96, 9/, 98, 99, 101, 104, 106, 107, 112, 115, 
116, 117, 119, 120, 123, 132, 134, 137, 138, 146, 
158, 161, 165, 170, 173, 178, 183, 183, 199, 206, 
213, 219, 232, 242, 258, 263, 269, 287, 323, 368, 
373, 374, 378, 379, 383, 386, 388, 392, 399, 401, 
427, 428 and 429. 

Grants refused— Nos. 2, 3, 8, 32, 33, 38, 40, 41, 
43, 59, 62, 66, 67, 74, 83, 84, 85, 86, 103. 

In th? Hartnell Index— Nos. 435, 440, 445, 447, 
448, 450, 460, 466, 469, 471, 477, 480, 486, 487, 
505, 509, 515, 516, 517, 518, 526, 533, 535, 538, 
539, 540, 543, 561, 567, 568, 573, 574 and 576. 

Grants appearing to be in Lower California— 
Nos. 482, 489, 490, 492, 497, 498, 500, 502; 555, 
556, 557, 564. 

The above grants, in Upper California, are sup- 
posed not to have been presented to the commis- 
sion, but by a more diligent search some of the 
above numbers might be found to correspond to 
the grants presented. 
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"GASPAR DE PORTALA, FROM 1767 TO 
1771. 

It was under Portala that the Reverend Father 
Junipero Serra founded the first missions of Up- 
per California. 

Father Jos§ Miguel Serra was born on the 
twenty-fourth of November, 1713, on the island 
of Majorca. At sixteen he entered the Con- 
vent of Jesus, in Palma, the capital of the 
island. On the fifteenth of September, 1731, 
he was admitted to holy orders under the name 
of Father Junipero. On the thirteenth of April, 
1749, he sailed from the island with his bosom 
friend and biographer, Father Francisco Palou, 
for Mexico. They left Cadiz on the twenty- 
eighth of August, reached Vera Cruz on the 
sixth of December, and traveling on foot, Fa- 
ther Junipero arrived at Mexico pn the first of 
January, 1750. From thence he was sent on 
the Sierra Gorda, among the Pima Indians, 
where he remained nine years; from thence he 
traveled over Mexico, preaching the gospel, un- 
til the middle of 1767. 

The decree of Carlos III, expelling the Jesuits 
from his dominions, was put in force on the 
twenty-fifth of June, 1767. As to Lower Cali- 
fornia, the Viceroy, Marquis de Croix, placed 
its execution in the hands of the Catalonian cap- 
tain of dragoons, Gaspar de Portala, appointing 
him at the same time governor of the Penin- 
sula, and placing under his command fifty well 
armed men to expel the Jesuits from the mis- 
sions by force, if necessary. 

Portala embarked in Matchantel with his 
forces, and fourteen Franciscan monks to suc- 
ceed the Jesuits. Being prevented by a storm 
from reaching Loreto, in Lower California, as 
ordered by the Viceroy, he landed at San Ber- 
nabe" towards the latter part of 1767. From 
San BernabS, Portala went to Loreto with twen- 
ty-five soldiers and the captain of the Peninsula. 
In his conversation with the captain, he discovr 
ered that no force would be .required to expel 
the sixteen Jesuits. When he reached Loreto, 
he sent for Father Bonito Ducrue, missionary 
of Guadalupe and superior of the missions. He 
communicated his decree to Father Ducrue and 
two other Jesuits. He found that the captain 
was right, as the Jesuits respectfully submitted 
to the order, and left California on the third of 
February, 1768, on the Concepcion, bound for 
San Bias. 

After the expulsion of the Jesuits, the viceroy, 
with the concurrence of the inspector general 
of the kingdom, Don JosS de Galvez, decided to 
place the missions of Lower California under 
the care of the college of San Fernando, in Mex- 
ico. For that purpose they required twelve 
priests of the college, and Father Junipero 
was appointed president of these missionaries. 
On the fourteenth of July, 1767, they left Mex- 
ico for San Bias. On the twenty-first of Au- 
gust they reached Tepic, where four other priests 
were taken. Whilst they were awaiting there 
the construction of the vessels which were to 
carry them, the Concepcion arrived at San Bias 
with the Jesuits, and they sailed on that vessel 



on the twelfth of March, 1768. They arrived 
at Loreto on the first of April; the next day 
each one went to the mission assigned Mm, Fa- 
ther Junipero taking care of the mission of 
Loreto. 

Galvez having been invested with powers to 
visit the missions of Lower California, and hav- 
ing a royal order to send an expedition by sea 
to settle the port of Monterey, in Upper. Cali- 
fornia, or at least that of San Diego, he sailed 
from San Bias on the twenty-fourth of May, 
1768, and reached the Peninsula on the sixth 
of June. 

In order to better carry out the intentions of 
his majesty, Galvez made up his mind that, be- 
sides the expedition by sea, he would send an- 
other by land. He communicated this idea to 
Father Junipero, who agreed with him. They 
decided that three vessels should sail to meet 
the expedition by land at San Diego; that three 
missionaries should leave on the first two, and 
another on the vessel to start subsequently. 
They agreed that three missions should be 
founded: one at San Diego, another at Mon- 
terey, and a third at San Buenaventura, mid- 
way between the two first. 

On the ninth of January, 1769, the San Carlos 
left La Paz with the members of the expedi- 
tion, among whom was Pedro Fajes, who be- 
came governor of Upper California, in 17S2, and 
had under his command twenty-five Catalonian 
volunteers. The San Antonio left San Lucas 
on the eleventh, and the Senor San JosS left 
Loreto on the sixteenth of June of the same 
year. 

Galvez divided the expedition by land in two 
parts. Portala was appointed commander-in- 
chief of the expedition, and Captain Fernando 
Rivera y Moncada, his second in command, was 
to take charge of the first division. 

The first division arrived "at San Diego on the 
fourteenth of May, 1769, after fifty-two days 
travel from Loreto. The second division, un- 
der the charge of Portala, with whom was Fa- 
ther Junipero, arrived on the first of July, after 
forty-six days travel. They found in port the 
San Antonio, which had arrived on the eleventh 
of April, and the San Carlos, which reached 
San Diego twenty days after. The Seiior San 
Jose not having been heard from, it was pre- 
sumed that it was wrecked. 

On account of the loss of life among the 
crews of the vessels, it was agreed that the ex- 
pedition by sea should join the one by land, 
and the San Antonio was ordered to San Bias 
for additional crew and more supplies for the 
two vessels. The San Carlos remained at an- 
chor to await the arrival of the San Antonio, 
when both were to sail for Monterey. 

On the sixteenth of July, 1769, Father Juni- 
pero founded the Mission of San Diego, at the 
port of that name, which in 1603 had been dis- 
covered by Admiral Sebastian Vizcaino, who in 
the same year discovered the port of Monterey. 

Portala, Fajes Moncada, and seventy-three 
others left San Diego by land on the fourteenth 
of July 1 , 1769, to seek out the port of Monterey; 
they, however, returned on the twenty-fourth of 
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January, 1770, after having gone as far north 
-as San Francisco without finding the above 
named port. 

The San Antonio left San Bias direct for Mon- 
terey. Fortunately, the loss of her anchor in 
the neighborhood of Santa Barbara compelled 
her to put back for San Diego to get an anchor 
from the San Carlos. This vessel being loaded 
■with supplies and having an additional crew, it 
was resolved that a new expedition, by land and 
sea, should start for Monterey. Father Juni- 
pero sailed on the San Antonio on the sixteenth 
of April, 1770, and Portala started by land the 
next day. The San Antonio reached Monterey 
on the thirty-first of May, 1770. The expedi- 
tion by land had already arrived there on the 
twenty-fourth. On the third of June, the cere- 
mony of taking possession of the port was per- 
formed, and on that day the Mission of San Car- 
los was founded. The dates of the foundation of 
the other missions are to be found at No. C09 in 
the annexed table of land claims presented to the 
land commission. 

Whilst gathering the foregoing facts from the 
life of Father Junipero by Father Francisco 
Palou, where they are related with such pioxis 
simplicity, we involuntarily feel a desire to pay 
a just tribute to those holy men whose sole object 
was to Christianize the Indians of the Califor- 
hias. It was neither gold nor honors which 
drew them to encounter the dangers and hard- 
ships we find described in those interesting pa- 
ges, and which breathe the true fervor of the 
servants of the Lord; but they were true apos- 
tles, devoting their evangelical lives in teaching 
the simple doctrines of their faith, and the trades 
and occupations of civilized communities. 

Father Palou tells us that on the fifteenth of 
August, 1769, at San Diego, one month after the 
■ founding of the mission, Father Junipero and his 
r^rty -were attacked by a large number of In- 
dians, and they were driven away only after the 
loss of a boy. A few days after the attack, the 
Indians appearing to be more friendly, Father 
Junipero attempted to baptize a child for the 
first time. Whilst completing the ceremony by 
pouring water on the child out of a shell, the 
Indians snatched away the child, leaving the 
confused father with the shell in his hands. It 
required all his prudence to prevent the soldiers 
from avenging the insult. The grief experien- 
ced by the father was so great that he could not 
get over it for several days, and he attributed 
his ill success to his own sins. Many years aft- 
er, whilst stating this circumstance, his eyes 
would be filled with tears, but as he could then 
count 1046 christianized Indians in that mission, 
he would exclaim: "But let us thank God, that 
without the least opposition, we have accom- 
plished so much." 

On the fourth of November, 1775, the Indians 
again attacked that mission, reduced it to ashes, 
cruelly massacred Father Luis Jaime, and killed 
several other persons. In August, 1781, the Yu- 
mas set fire to the two missions on the Colorado 
river, killed four priests, eight soldiers and Cap- 
tain Fernando Rivera y Moncada. 

These were some of the dangers encountered 
by these devout men; but nothing can better 
show the meekness and humility of Father 
Junipero than the following anecdote told us by 
Father Palou. After landing, in December, 
1749, in Vera Cruz, he traveled on foot to Mexi- 
co; the journey caused his feet to swell consid- 
erably. One night, in his sleep, he scratched 
one of them to such an extent, that when he 
awoke he had made such a severe wound that 
he never got over it through life. Immediately 
preceding Galvez's arrival, and to meet him, he 
had walked nine hundred miles, and as in all his 
travels he never wore either socks, boots or 



shoes but simply sandals; one evening when he 
arrived at San Juan de Dios, in Lower Califor- 
nia, on his way to San Diego, his wound became 
such that he could not go any further. Portala, 
seeing his condition, ordered his men to prepare 
a litter to carry him. Father Junipero was so 
deeply affected at the idea of giving so much 
trouble to the men, that placing his faith in God, 
he called to him Juan Antonio Coronel, the ar- 
riero. "My son," said he, "could you not pre- 
pare something to relieve my foot and leg?" 
"Why, father," answered Coronel, "what can I 
know; am I a doctor? I am only an arriero, 
and all that I have cured are the wounds of 
beasts."' "Well, my son," said the holy man, 
"only consider that I am a beast, and that this 
wound is nothing but a beast's wound, which 
has caused the swelling of the leg and those 
pains which even keep me from sleeping, and 
prepare me the same thing you would apply to 
a beast." The arriero smiling, with all the as- 
sistants, said, "I will do it, father, to please 
you." He took some tallow and gathered a few 
herbs; he crushed and mixed them well with 
two stones, and after stewing the mixture he ap- 
plied it. With the help of God, as Father Juni- 
pero writes to Father Palou when he arrived at 
San Diego, he slept all that night till morning. 
He was so relieved that he said his morning 
prayers as customary, and celebrated mass as if 
nothing had happened, and the expedition kept 
on without losing an instant. 

In July, 1784, Father Palou, who was then in 
San Francisco, having received a letter from 
Father Junipero requesting his presence in Mon- 
terey, he reached that place on the eighteenth of 
August, and found Father Junipero afflicted with 
the disease which was to terminate his Christian 
career. On the twenty-eighth, a little before 
ten in the evening, Father Junipero, in his room, 
was still able to walk to the boards covered 
with a blanket, on which he rested; and after 
reclining on them with the holy cross near by, 
so softly did his soul depart that his faithful 
companion thought it was nothing but a quiet 
slumber. Father Junipero was in his seventy- 
first year when he died. In the fifteen years of 
his life in Upper California, five Spanish and 
nine christianized Indian settlements had been 
made, and 5,800 Indians had been baptized. 

The following particulars are drawn from the 
Spanish archives of the state of California: On 
the twelfth of November, 1770, the Viceroy 
Marquis de Croix writes to Pedro Fajes, com- 
mander of the presidio at Monterey, directing 
him to make a settlement at the port of San 
Francisco. 

FELIPE BARRI, FROM 1771 TO 1774. 

The first mention we find of Barri as governor 
is in a letter he addresses in that capacity from 
Loreto to Pedro Fajes, commander of the presi- 
dio of Monterey, dated the second of June, 1771. 
On the seventh of September, 1773, Pedro Fajes 
was succeeded in the command of the presidio 
of San Diego and Monterey by Fernando Ri- 
vera y Moncada, under an order of the Viceroy 
Bucarely. » 

FELIPE DE NEVE, FROM 1774 TO 1782. 

On the twenty-eighth of December, 1774, Gov- 
ernor Barri is succeeded by F. de Neve. On the 
twentieth of July, 1776, Governor Neve is or- 
dered by the Viceroy to remove from Loreto to 
the presidio of Monterey; he arrived there on 
the third of February, 1777. Moncada is then 
transferred as lieutenant of Neve at Loreto, or at 
whatever place the presidial might be located. 



NOTES 



CONCERNING 



THE UNITED STATES CIRCUIT AND DISTRICT 

COURT REPORTS. 



ABBOTT'S ADMIRALTY REPORTS. 

[Abb. Adm.] 

Reports of cases in admiralty in the dis- 
trict court, S. D. N. Y., before Judge Betts, 
from 1847 to 1850. By Abbott Bros., coun- 
selors at law. Boston: Little, Brown & 
Co., 1837. 

Vol. 1 (so entitled, though no other volume 
was ever published) contains the following 
preface: 

The present volume contains a full selection 
of the decisions in admiralty causes rendered in 
the United States district court for the South- 
ern district of New York, by the Hon. Samuel 
R. Betts, from the early part of the year 1847 
down to the close of 1850. It may he regard- 
ed as a continuation of the series of Admiralty 
Reports commenced by Blatchford & Howland, 
and continued by Olcott. The present editors 
have spared no pains in the "effort to perform 
the duty which has devolved upon them; and 
they have enjoyed every facility -which could be 
desired, both from the eminent judge whose de- 
cisions are reported, and from those gentlemen 
in whose immediate charge are the books and 
papers of the district court. In the hope that 
it may be of service, not only to their profes- 
sional brethren practicing in this district, but 
also to those who may labor in other fields of 
professional life, the volume is now submitted 
to the bar. 

ABBOTT'S UNITED STATES REPORTS. 

[Abb. U. S.] 

Reports of decisions rendered in the circuit 
and district courts from 1865 to 1871. Se- 
lected from all the circuits and districts 
by Benjamin Vaughan Abbott. Two vol- 
umes. New York: Diossy & Co. Vol. 1, 
1S70; vol. 2, 1871. 

The following preface is from vol. 1: 

To present the adjudications of the United 
States circuit and district courts, in a compre- 
hensive and satisfactory manner, is the general 
purpose of this series. The progress of our 
national jurisprudence is embodied in the laws 
passed by congress, the decisions of the su- 
preme court, and those decisions of circuit or 
district courts which are not reviewed on writ 
or error or appeal; in addition to which should 
be mentioned the determinations of the court 
of claims, as covering one important, though 
limited, department. Systematic and satisfac- 
tory arrangements now exist (relying partly up- 
on government aid) for the prompt publication 



of the acts of congress, and for regular re- 
ports of the adjudications of the supreme court 
and of the court of claims. If the system of 
reporting the important decisions of the circuit 
and district courts can be made comprehensive 
and reliable, there will then be in operation a 
complete scheme, presenting the progress of 
the entire jurisprudence developed under the- 
operation of the national government. T ro some 
extent the decisions of the circuit and district 
courts are now reported. There is, for the first 
circuit, a special series of circuit court reports,, 
almost unbroken; and for the second, another, 
nearly, though not quite, as continuous. In 
some other circuits there are valuable reports 
covering limited periods. But there remain 
some circuits which are almost wholly unre- 
ported, and, as respects the district courts, 
there has not been anything like a systematic- 
method of selecting and reporting what is valu- 
able in their decisions. So far as it is practi- 
cable for reports within a particular circuit 
to be maintained, the cases which they may in- 
clude ought not to be duplicated in these vol- 
umes; but the endeavor of this series will be- 
to collect from the circuit and district courts 
at large, wherever local reports are not sup- 
ported, those decisions which have general 
value and importance, and to report them in 
the best and most satisfactory manner, to the- 
end that the current volumes of the Supreme- 
Court Reports and of this series may give, 
from time to time, a good view of the course 
of decision in the national courts. The se- 
lection of cases to be reported in these volumes, 
must be chiefly controlled by the consideration 
of their value and utility to the practicing law- 
yer. There is a tendency towards the unnec- 
essary multiplication of reports, to which, it is 
hoped, this enterprise will not be found to- 
yield. The volumes will be devoted to decisions 
of general application and value, exhibiting 
the advance and progress of the national ju- 
risprudence, the construction and application 
of the United States laws, the procedure of the 
United States tribunals, and similar subjects; 
and, as far as practicable, cases of only local 
application, decisions which only resolve con- 
troverted questions of fact peculiar to the par- 
ticular controversy, or repeat and apply fa- 
miliar principles of law, together with de- 
cisions which there is reason to anticipate will" 
be carried before the supreme court for review, 
or will be seasonably reported in standard re- 
ports to which the bar would naturally turn 
for them, will be excluded. 



BALDWIN'S REPORTS. 

[Baldw.] 

Reports of cases determined in the circuit 
court, Third circuit, from 1827 to 1833, by 



Hon. Henry Baldwin, circuit justice, one of 
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the judges of tlie court. One volume. Phil- 
adelphia: James Kay, Jr., & Bro., 1837. 

The following dedication to Judge Hopkinson 
will he found on page iii: 

I should do great injustice to my feelings, 
in submitting this volume to the profession, 
without testifying to them my sense of obli- 
gation to you, who have contributed so much 
to make its contents worthy of their approba- 
tion, not only by the opinions delivered by your- 
self, but in others, in which it has ' been left , 
to me to give the result of our mutual labor 
and concurring judgment. When we became 
associated in our judicial duties, we had an 
arduous task before us, the high character of 
the bar of the circuit court, and the nature of 
the causes depending therein, were in -them- 
selves just cause for apprehension; but there 
was still greater reason to be appalled, when 
we consider the reputation whicb that court 
had acquired and sustained for thirty years, 
under the administration of that eminent and 
most beloved judge who preceded me. The 
highest call was made on you, to bring into 
active requisition all the powers of your acute, 
discriminating mind, your cogent reasoning and 
sound judgment, as well as the large fund of 
legal information, acquired during a long and 
active course of professional experience, in the 
development and application of the great prin- 
ciple of federal and state jurisprudence. If a 
more imperious call could be made on any one, 
it was on me to exert every faculty in a way 
more appropriate to your junior in years and 
practice; by a patient and laborious examina- 
tion of the adjudged cases, and the analogies 
of the law, to so apply the test of precedents 
t:> principles, that while we followed the former, 
the latter should not be violated. If this vol- 
ume does not suffice to show that we have 
obeyed these calls by the execution of every 
talent at our command, and the just expecta- 
tions of the public have been disappointed, we 
must submit to their opinion; having done our 
best, we are spared the pain of our self-re- 
proach. But if we have in some degree adju- 
dicated the cases "before us as to have given 
reasonable satisfaction, or measurably preserv- 
ed the character of the court, it has been by 
a singleness of object, its steady pursuit, and 
a happy union of opinion in our several judg- 
ment on the points adjudged, as well as in 
the illustrations and analogies on which our de- 
cisions were founded. It has been to me a 
subject of pride and pleasure, that the cases 
in which we have been unable to agree in opin- 
ion, are fewer in number than the years of our 
judicial association; that when they have oc- 
curred it has been a subject of mutual regret, 
and each has been desirous of yielding to the 
other. When we were colleagues in another 
department of the government, we came in 
collision with less regret, owing perhaps to 
one stimulus, which neither of us now feel, or 
suffer to have any influence on our minds. The 
pride of victory is a strong incentive in polit- 
ical debate, in which none can engage without 
feeling its impulse; but however it may have 
operated on us during a discussion, it ended 
with it, and we always parted with the same 
mutual sentiment as we have since done after 
a judicial conference, when each felt compelled 
to adhere to his opinion, more diffidence of 
himself, and respect for the other. While these 
are the relations between us, others will ap- 
preciate the reasons why I dedicate this book 
to you. * 

BANNING AND ARDEN'S PATENT CASES. 

[Ban. & A.] 

Reports of patent causes decided in the cir- 
cuit courts from Jan. 1, 1874, to 1880, and 



reprinting many cases from Blatehford's 
Reports. By Hubert A. Banning and Hen- 
ry Arden, counselors at law. Five vol- 
umes. New York: L. K. Strouse & Co. 
Vol. lj 1881; vols. 2, 3, and 4, 1882; vol. 5, 
1883. 

The following preface is from vol. 1: 

These Reports will contain the decisions of 
the circuit courts of the United States in pat- 
ent cases, from ' January 1, 1874, the date to 
which such decisions "are reported in Fisher's 
Patent Cases. When the cases are reported to 
date, volumes, will thereafter be published, 
whenever a sufficient number of opinions can 
be collected and prepared. After careful con- 
sideration, and upon the advice of some of the 
judges, we have omitted, except in a few cases, 
the insertion of preliminary statements and 
diagrams. The opinions, in almost all cases, 
fully explain the nature of the questions and 
the mechanical features of the inventions in- 
volved in the controversies. We are under 
great obligations to the judges for their assist- 
ance and co-operation, without which the un- 
dertaking would have been impracticable. We 
especially acknowledge our indebtedness to 
Judge Blatchford, who has permitted us to in- 
sert those cases, decided in the Second circuit, 
which appear in Blatehford's Circuit Court Re- 
ports, as therein reported by him. Judge Saw- 
yer has accorded us like permission to use the 
casqs decided in the Ninth circuit, which are 
reported in Sawyer's Reports, and for which we 
are indebted to him. 

BEE'S ADMIRALTY REPORTS. 
[Bee.] 

Reports of eases in the district court, D. S. 

C, from 1792 to 1809, by Hon. Thomas Bee, 
judge of the court. The appendix contains 
Judge Hopkinson's decisions in the ad- 
miralty court of Pennsylvania from 1779 
to 1788, and a case from the district court, 

D. Mass., decided in 1809. The book also 
contains opinions of Justices Marshall and 
Johnson in two eases on appeal from Judge 
Bee's decision, and Marshall's speech in 
congress in the case of Nash alias Rob- 
bins, who was extradited by England for 
murder. One volume. Philadelphia: Wil- 
liam P. Farrand & Co., 1810. 

The following preface will be found on 
page iii: 

These decisions are published at the sugges- 
tion of many members of the Charleston bar, 
and in the hope that they may afford some aid 
to the profession in general, and some direction 
to merchants, captains of ships, and mariners, 
whose interests constitute the chief subject of 
them. It is presumed they have been in most 
instances, satisfactory, for in every case of 
appeal, except one, they have been confirmed. 
It was the intention and wish of the judge to 
revise them before publication; but he was pre- 
vented from doing so by a very long and serious 
illness. The candour of the profession will 
make due allowance for this very material cir- 
cumstance. Judge Davis's decree in the dis- 
trict court of Massachusetts is here republish- 
ed, not only on account of its intrinsic excel- 
lence, but because it gives weight to a similar 
decision by Judge Bee; the circuit court of 
Pennsylvania having given a different deter- 
mination, it is desirable that the question should 
be finally settled by the supreme judicature of 
the United States. 
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BENEDICT'S DISTRICT COURT RE- 
PORTS. 

[Ben.] - . - 

Reports of cases in district courts of. the Sec- 
ond-circuit from 1865 to 1879. Ten vol- 
umes. New York: Baker, Voprhis & Co. 
The volumes appeared at intervals from 
1869 until 1882. Vols. 1-6 are by Robert 
D. Benedict, Esq. Yols. 7-10, by Robert D. 
Benedict, Esq., and B. Lincoln Benedict, 
Esq. 

The following note is from vol. 10, p. iii: 

The cases reported in this volume are se- 
lected from the many in which opinions were 
handed down in the district courts of the 
United States within the Second circuit, be- 
tween July, 1878, and January, 1880, when the 
publication of the Federal Reporter began. The, 
field of these Reports is so nearly covered by 
the Reporter that it seems at present unadvisa- 
ble to continue them. The author begs to re- 
turn thanks to the members of the profession 
generally, and to the admiralty bar in particu- 
lar, for the favor shown to the work in its pre- 
vious volumes, and to announce that the present 
and 10th volume closes the series of Benedict's 
Reports. 

BISSELL'S REPORTS. 

[BissJ 

Oases in the circuit and district courts for 
the Seventh circuit from 1851 to 1883, by 
Josiah, H. Bissell, of the Chicago bar. 
Eleven volumes. Chicago: Callagban & 
Co. Vols. 1 and 2 appeared in 1873, and 
the others at intervals until 1883, when 
vol. 11 was published. 

The following preface is from vol. 1: * 

This volume, the work of the early and late 
hours of a practicing lawyer, is the first of a 
series which is designed to include the leading 
■decisions of the United States circuit and dis- 
trict courts for the Seventh judicial circuit 
since the time of McLean's Reports, and to 
form with them a continuous and harmonious 
series. The opinions after passing through the 
reporter's hands have been revised by the re- 
spective judges. Not originally designed for 
publication, and in many cases laid aside as 
soon as the interest of a nisi prius case had 
passed away, the difficulties of properly prepar- 
ing them and the necessary statements of facts 
have been greater than any one could have ex- 
pected, — far greater than the reporter imagined 
when he undertook this task. The reporters 
of the state courts are furnished with printed 
records, statements of facts and briefs, and 
opinions prepared with reference to publication, 
— an advantage which no one can appreciate 
■until he has collated loose manuscript, slips of 
newspapers, old law periodicals, resurrected 
briefs and memoranda, and dusty court files. 
Where facts and figures have slipped from the 
memory of court, counsel and litigants, it is 
•extremely difficult to prepare and present the 
principles in a manner satisfactory to the pro- 
fession or author; nor is it possible to do full 
justice to the judges whose opinions are thus 
presented to the public. That since the death 
-of the late Judge McLean, whose valuable series 
of reports bears his name, there should have 
been no regular reports of the decisions in this 
circuit, . comprising three large and rapidly 
.growing states, before whose tribunals are con- 
tinually arising cases involving important ques- 
tions and large commercial and landed inter- 



ests, has long been a surprise and regret to the 
members of the profession. Encouraged by 
many of his professional brethren to collect and 
arrange these decisions, the reporter only hopes, 
that if some of the cases may appear incom- 
plete, they will remember the circumstances un- 
der which this series has been undertaken and 
prepared. A number of cases here reported 
have been carried to the supreme court, as will 
appear by the notes added thereto; but the 
opinions below are published here, either as 
•containing a fuller discussion of the principles. 
| involved, or because the case' was decided in 
the upper court on some point of practice, or 
question not considered below. In some cases 
, where the decision .below is affirmed without 
i discussion of principles or authorities, the opin- 
! ion of the circuit or district judge acquires, so 
1 to speak, the authority of a supreme court de- 
' cision. By no means all the opinions which 
have come to the hands of the reporter are pub- 
lished in this series. During the period cov- 
ered by the present yolume, many questions of 
great interest and importance at the time have 
become dead issues, "and the value of many de- 
cisions as contributions to the permanent body 
of. judicial decision has passed away. Many 
able, elaborate, and well reasoned decisions on 
questions connected with the fugitive slave law, 
special state statutes, and the varied and excit- 
: ing questions arising out of the late civil war 
have been laid aside, even though some of them 
were both interesting in themselves and by rea- 
son of the circumstances under which they 
were delivered, and formed, perhaps, a legiti- 
mate portion of the judicial history of the 
Northwest. The executors of the late lament- 
ed Judge McLean, associate justice of the su- 
preme court of the United States, have kindly 
furnished to the reporter all his unpublished 
manuscript, and many of his opinions will be 
found in this volume. The opinions of the 
late Judge McDonald, of Indiana, have also 
been delivered to the reporter to be incorporated 
into this series, where they naturally belong. 
They will form a large part of the third vol- 
ume. After the materials had been collected, 
and the work of revising and arranging com- 
menced, the whole narrowly escaped destruc- 
tion in the great Chicago fire, and the entire 
destruction of all the law libraries, both public 
and private, necessitated a long delay, — it he- 
inar indispensable that the numerous authorities 
cited by court and counsel be verified and com- 
pared. The second volume is now in the print- 
er's hands, and the third .and fourth will follow 
as rapidly as is consistent with accuracy. To 
the respective judges, the clerks of the several 
courts, to the Honorable S. S. Fisher, late Unit- 
ed States patent commissioner, and to many 
lawyers in this and other cities, the reporter 
is under obligations for opinions and informa- 
tion. It is hoped that the notes added to many 
of the cases will be found convenient to the 
practicing lawyer, and if the series shall meet 
the approval of his professional brethren, the 
reporter will feel that his labors of love have 
been amply rewarded, and that he has dischar- 
ged some portion of that duty which, according 
to Lord Bacon, every man owes to his profes- 
sion. 

The following preface is from vol. 4: 

Since the commencement of the publication of 
this series of Reports, a large number of opin- 
ions by the different judges within the circuit 
have come to the reporter's hands after the pub- 
lication of the volumes to which they respec- 
tively belonged. These opinions are of such in- 
terest and value that the series would be essen- 
tially incomplete were they not to appear, even 
though their publication necessarily involves a 
break in the continuity of the series. The re- 
porter has, therefore, after a careful examina- 
tion of these opinions, selected such as he 
deemed most valuable, and now presents them 
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in their chronological order, with such notes 
and references to subsequent decisions as will, 
he trusts, make them more practically useful 
to the profession, and present, even in the older 
cases, the present state of the law applicable 
to the questions involved. The opinions of the 
late Hon. David McDonald of Indiana, were 
furnished by his executors, and revised by him 
for publication shortly before his decease. 
Those of the other judges have, in every case, 
been revised by the respective judges. For the 
notes, the reporter- alone is responsible. 

BLATCHFORD'S CIRCUIT COURT RE- 
PORTS. 

[Blatchf.] 

Reports of cases in the circuit courts for the 
Second circuit from 1845 to 1887, by Sam- 
uel Blatehford, Esq. Twenty-four vol- 
umes. Vol. 1, Auburn: Derby & Miller, 
1S52. Vol. 2, New York: John S. Voorhies, 
1859. All the other volumes are published 
by Baker, Voorhies & Co., New York, at 
intervals from 1868 until 1888. Vols. 1-3 
were published before the author's eleva- 
tion to the bench, vols. 4-13 while United 
States district judge for the Southern dis- 
trict of New York, vols. 14-18 while Unit- 
ed States circuit judge for the Second cir- 
cuit, and vols. 19-24 while associate jus- 
tice of the United States supreme court as- 
signed to the Second circuit. 

The following preface is from vol. 1: 

Since the accession of Mr. Justice Nelson to 
the bench of the supreme court of the United 
States in March, 1845, a desire has been very 
generally expressed by the profession, that his 
decisions as a judge of the circuit courts witii- 
in the Second circuit, embracing the two dis- 
tricts of New York and those of Vermont and 
Connecticut, should be collected in a perma- 
nent form. Those decisions comprise cases 
both at law and in equity, and questions of con- 
stitutional, commercial, revenue, and admiralty 
law, of patents, of copyright, and other impor- 
tant subjects. The high reputation of Judge 
Nelson, and the fame earned by him during a 
judicial eareer, now of twenty-nine years dura- 
tion, for fourteen of which he occupied a seat 
upon the bench of the supreme court of New 
York, and for nine of which he was chief jus- 
tice of that court, and the fact that in only two 
reported cases, that of Lawrence v. Allen, 7 
How. [48 U. S.] 785, and that of Williamson 
v. Berry, 8 How. [49 U. SJ 495, have his deci- 
sions in the court below failed to secure the 
approbation of a majority of the supreme court, 
have been to the reporter a sure guarantee that 
it required nothing but the presentation in a 
proper form of the cases contained in this vol- 
ume to ensure for them the approbation of the 
profession. In this view, the preparation of 
the volume was undertaken in the summer of 
1850, but its completion has been delayed till 
now by other engagements. The reporter has 
in his possession sufficient materials to enable 
him, with the addition of decisions that will 
probably be made during the ensuing year, to 
publish another volume at the expiration of 
about that time. Whether he will do so or not, 
will of course depend upon the wishes of his 
brethren of the profession, whose indulgence is 
asked for this his first effort as a reporter. It 
is proper to say that the opinions in this volume 
were nearly all of them written without any 
view to their publication, and that the entire 
manuscript has had the benefit of the revision 



and approbation of Judge Nelson. The title of" 
Circuit Court Reports is adopted for these Re- 
ports, to prevent their being confounded in cita- 
tion with Blackford's Indiana Reports. 



BLATOHFORD'S PRIZE CASES. 

CBlatehf. Prize Cas.] 

Reports of eases in prize in the circuit and 
district courts for the Southern district of" 
New York from 1861 to 1865. By Samuel 
Blatehford. One volume. New York:. 
Baker, Voorhies & Co., 1866. 

This volume contains the decisions of Jus- 
tice Nelson and Judge Betts in prize cases. 
The following is the preface: 

The compilation of the cases contained in this- 
volume was undertaken at the request of the- 
department of state of the United States. The 
cases reported are all the prize suits decided in 
the circuit and district courts of the United 
States for the Southern district of New York 
during the Rebellion, with, perhaps, the excep- 
tion of a very few cases in which decrees were 
entered without any opinion or memorandum of 
decision having being filed by the court. For 
the information of those who are not acquaint- 
ed with the constitution of the courts of the 
United States, it may be well to say that the 
district court is held by the district judge, and 
that the circuit court is, as a general rule, held 
by the justice of the supreme court of the 
United States, who is assigned to the circuit 
embracing the court, and the district judge of 
the district, sitting jointly, or by either of them 
sitting alone. But it is provided by law that, 
in all cases which are removed by appeal or 
writ of error from a district to a circuit court, 
judgment shall be rendered in conformity to- 
the opinion of the judge of the supreme court 
presiding in the circuit court. Practically, 
therefore, the justice of the supreme court al- 
ways sits alone in hearing cases removed by 
appeal or writ of error from the district to the- 
circuit court. Down to the 3d of March, 1863. 
appeals from decrees made by the district court 
in prize cases were taken to the circuit court 
in like manner as appeals to the circuit court 
from decrees made by the district court in other 
cases. But by the seventh section of the act 
of congress approved March 3, 1863, entitled 
"An act further to regulate proceedings in prize 
cases, and to amend various acts of congress in 
relation thereto" (12 Stat. 760), it was provided 
that appeals from the district courts of the 
United States in prize cases should be directly 
to the supreme court. This provision was re- 
enacted by the thirteenth section of the act of 
congress approved June 30, 1864, entitled An 
act to regulate prize proceedings and the dis- 
tribution of urize money, and for other pur- 
poses" (13 Stat. 310). and is still in force. 
Therefore after the 3d of March, 1863, no ap- 
peals in prize cases were taken from the dis- 
trict to the circuit court. 

BTJATCHFORD AND HOWLAND'S RE- 
PORTS. 

[Blatchf. & H.] 

Reports of admiralty cases decided by Judge 
Betts in the district court, S. D. N. Y., from 
1827 to 1837. By Samuel Blatehford and 
Francis Howland, counselors at law. One 
volume. A second volume was in contem- 
plation, but was never published. New 
York: Jacob R. Halstead, 1855. 
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The following preface will be found on 
page iii: 

It has long been a source of regret among the 
members of the legal profession, that there 
were no reports of cases, particularly of ad- 
miralty cases, adjudged in the district court of 
the United States for the Southern district of 
New York, other than such as were to be found 
.scattered here and there in legal periodicals. 
The variety and importance of the cases decid- 
ed in that court, within whose jurisdiction is 
found the chief commercial city of the Union, 
and the long experience and high juridical at- 
tainments of the distinguished judge who, for 
nearly thirty years, has presided there, have 
seemed to warrant the preparation of formal 
reports of some of the cases determined in that 
court. The present volume embraces a selec- 
tion of cases in admiralty, fifty-three in num- 
ber, running through a period of nearly ten 
years. It is intended to publish other volumes 
containing cases down to the present time. 
There is an apparent anachronism in citing the 
laws of the United States from Little & Brown's 
edition of the United States Statutes at Large. 
But this has been done, because that edition is 
a standard publication recognised by # act of 
congress, and has superseded, in most libraries, 
oil earlier* editions. In some instances, too, the 
rules of court referred to are "cited by their 
numbers in the rules now in force, as those in 
force at the dates of the decisions are entirely 
out of print, and the same rules differ in their 
numbers in the two sets of rules. 

BOND'S REPORTS. 
[Bona.] 

Reports of- cases in the circuit and district 
courts for the Southern district of Ohio 
- from 1856 to 1871. By Lewis H. Bond, 
counselor at law. Two volumes. Cincin- 
nati: Robert Clark & Co., 1872. 

The following preface is from vol. 1: 

The liberal encouragement proffered by a 
number of his professional brethren, in advance 
of the publication of these volumes, and the 
assurance of the co-operation of the learned 
judge whose decisions are herein presented, in- 
duced the reporter cheerfully to enter upon the 
labor of preparing them for the press. The 
sis volumes of Judge McLean's Reports in- 
clude the period dating from his appointment 
to the bench of the supreme court, in 1829, to 
the year 1855. Since the last-named year, with 
the exception of decisions occasionally appear- 
ing in law periodicals and newspapers, there 
have been no reports of cases in the courts for 
the Southern district of Ohio. It occurred to 
the reporter that it could not be otherwise than 
acceptable to the profession to present, in an 
enduring form, a portion of the numerous cases 
before Judge Leavitt from 1855 to the spring 
of 1871, when he retired from the bench, after 
his long judicial service. And in this view, the 
reporter is gratified in knowing he had the 
cordial concurrence of many prominent mem- 
bers of the bar with whom he conferred. Aft- 
er the division of the state of Ohio, in 1855, 
into two judicial districts, and the establish- 
ment of the courts for the Southern district at 
Cincinnati, there was a rapid increase of busi- 
ness in both tribunals. For a few years prior 
to the death of Judge McLean, in the spring 
of 1861, his duties in the supreme court, and 
his failing health, prevented his regular attend- 
ance at the terms of the circuit court After 
the appointment of Justice Swayne to the su- 
preme court, in 1862, his necessary attendance 
at its protracted terms, and his duties in other 
districts of his extended circuit, rendered it 
impossible for him to give any considerable 
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portion of his time to the court at Cincinnati. 
As a result of these causes, the labor and re- 
sponsibility of presiding in the circuit court 
were imposed by law on the district judge. In 
addition, to his labors there, it was his duty to 
hear and decide cases in the district court, and 
after the adoption of the internal revenue sys- 
tem of the United States they were exceed- 
ingly numerous, and frequently involved new 
and difficult questions. The enactment of the 
bankrupt act of 1867 greatly increased the 
previous heavy pressure upon the district 
judge. This brief reference is made, prelimi- 
nary to the statement that it was a physical 
impossibility for the court to prepare extend- 
ed written opinions in all the cases before it, 
which are reported in these volumes. It was 
deemed expedient that these Reports should 
not exceed two volumes. The cases reported 
comprise but a small portion of the whole 
number decided by Judge Leavitt. The re- 
porter has exercised his best judgment in se- 
lecting the cases for publication. His aim has 
been to include only such as might be of some 
interest to the profession. He has purposely 
omitted all the cases arising under the fugi- 
tive slave act. The abolishment of slavery, 
and the certainty that it could never again 
have an existence in this country, rendered 
the report of such cases altogether superflu- 
ous. And for a reason kindred to this, the 
numerous exciting eases growing out of and 
connected with the late civil war, with one" 
or two exceptions, do not appear in these vol- 
umes. That was an abnormal condition of 
the country, never, as we may hope, to return 
again. Some of these cases created at the 
time a highly excited state of public feeling; 
but as the exigencies which gave rise to them 
have passed away, it is deemed expedient not 
to report them. 

With the consent and approval of the Hon- 
orable S. S. Fisher, the learned and laborious 
reporter of four valuable volumes of Patent 
Cases, the reporter of the present volumes has 
reproduced the decisions of Judge Leavitt, as 
reported by Mr. Fisher. If any apology for 
this were needed, it will be found in the fact 
that the edition published by him was very lim- 
ited, and that the work is in the possession 
of only a small number of the profession. 



BROCKENBROUGH'S REPORTS. 

[Brock.] 

Sometimes cited as MARSHALL'S DECI- 
SIONS. 

Reports of eases decided by Chief Justice 
Marshall in the circuit courts for the 
Fourth circuit from 1802 to 1833. By John 
W. Brockenbrough, counselor at law. Two 
volumes. Philadelphia: James Kay, Jr., 

' & Bro.; Pittsburg: John I. Kay & Co., 1837. 

The following preface is from vol. 1: 

In presenting the following volumes to the 
members of the bench and bar of the United 
States, the editor deems it but an act of sim- 
ple justice to himself, to state that the task of 
editing them, in a suitable mauner, was beset 
with many and unusual difficulties: so for- 
midable, indeed, were these difficulties deemed 
by some, whose opinions had every claim to- 
a respectful consideration, that it was confi- 
dently predicted that the attempt would finally 
be abandoned in despair. Where the reporter 
has the advantage of hearing the arguments 
of counsel in a cause, it is, comparatively, an 
easy task to present a report of it exact, full, 
and, in all respects, satisfactory. The record, 
containing all the evidence and pleadings in 
the cause, and from which he is to prepare 
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his statement, is before him: the authorities 
which bear upon the points, arising in it, 
are all collected by the researches of counsel: 
and while the arguments at the bar, and the 
views of the court are yet fresh in his recol- 
lection, he. retires to his closet, and with these 
ample materials before him, he is enabled, 
with little labour, to prepare a report, which, 
with entire confidence, he sends forth to the 
world, to encounter, and to challenge the en- 
lightened and searching criticism of the profes- 
sion. To the editor, in the present instance, 
however, all these important aids were de- 
nied. By far the greater portion of the opin- 
ions, published in these volumes, came to his 
hands many years after they were delivered 
from the bench. No notes of the arguments 
were preserved by the late chief justice, in a 
single instance; and where the necessity of 
presenting a full statement of the material 
facts in a cause, was not dispensed with by 
its being incorporated in the opinion itself, no 
alternative remained, but to publish the bare 
opinion of the court, unaccompanied by the 
facts, essential to its elucidation, or, by pa- 
tient and laborious investigation of the papers 
in the cause, which were, for the most part, 
extremely voluminous, to extract from them, 
a narrative of the facts, which constituted the 
basis of the opinion. To have taken the course 
first indicated, would have been an act of in- 
excusable injustice to the character of the 
eminent individual who had pronounced the 
opinions, to the profession, and to the editor 
himself. In such a state of things, it was im- 
possible not to yield to the considerations 
which so sternly demanded, at the hands of 
the editor, the dedication of his time and la- 
bour, to the important work which he had un- 
dertaken: and the course which these consid- 
erations required, was adopted, without hesi- 
tation, and has been persevered in, without 
faultering, for years. The editor trusts, that 
these remarks will not be imputed to an un- 
manly wish, to exaggerate the labours and the 
obstacles he has encountered, or with any view 
to disarm the criticism of the learned profes- 
sion, to whom they are addressed. The task, 
such as it was, was voluntarily assumed; and 
full well he knows, that it would be worse 
than idle to invoke the indulgence of those, by 
whose judgment the work now offered must 
stand or fall, to such of its imperfections as 
can, in fairness, be ascribed to the remissness, 
or incompetency of the reporter. But he also 
feels the strongest assurance, that in pronoun- 
cing a candid judgment on the result of his 
labours, they will not hesitate to attach their 
due weight, (and he asks nothing more,) to the 
untoward circumstances which he has detailed. 
The causes in which the opinions now published 
were delivered, were, generally speaking, of 
unusual complexity and difficulty. This re- 
mark is especially applicable to the equity de- 
cisions, which constitute a very large propor- 
tion of the entire work. It was, indeed, the 
practice of the late chief justice, to commit 
his opinions to writing, only in cases of real 
difficulty: and the fact, that all the opinions 
contained in these volumes, were written by 
Chief Justice Marshall, with his own hand, 
and were carefully preserved by him, furnishes 
an ample guarantee of their intrinsic value and 
importance. They are, indeed, altogether 
worthy of the exalted fame of the venerable 
judge, who, for so many years, adorned the 
highest judicial ftation in our country. The 
earnest desire felt by the editor to render 
these volumes as extensively useful and con- 
venient to the profession, as possible, suggest- 
ed to him the propriety of embodying, in the 
form of notes, copious references to parallel 
cases decided in the highest courts, both in 
the United States and in England: and, es- 
pecially, to such as were of a more recent date, 
than the opinions to which they should be an- 
nexed, respectively. This part of a plan, not 



originally contemplated, has also been carried 
into execution; and the editor natters himself 
that these notes will be found to constitute a 
valuable addition to the work, particularly to 
gentlemen of the profession residing in the 
country, and who are precluded, by their situ- 
ation, from having access to extensive and well 
selected libraries. Two of the following eases 
are republished from the sixth volume of Mr. 
Call's Reports. Their republication in these 
volumes was demanded, not only by their in- 
trinsic value, but by the importance of pre- 
serving, as far as it was possible, an unbroken 
series of the decisions of Chief Justice Mar- 
shall, in the circuit court of the United States, 
during the whole period of his judicial life. 
Two important cases, decided in the same 
court since the death of Chief Justice Mar- 
shall, are also added. 

BROWN'S ADMIRALTY REPORTS. 

[Brown, Adm.] 

Reports of admiralty and revenue cases in 
the circuit and district courts for the West- 
em lake and river districts from 1859 to 
1875. By the Honorable Henry B. Brown, 
district judge. One volume. New York: 
Baker, Voorhies & Co., 1876. 

The following preface will be found on 
page v: 

If any apology be needed for adding another 
volume to the already crowded shelves of our 
professional libraries, it may perhaps be found 
in the fact that, in the multitude of reports is- 
sued since the adoption of the constitution, 
only about a dozen volumes of exclusively ad- 
miralty decisions are included; of these but 
one, viz., that of Mr. Newberry (of which the 
present volume is designed as a continuation) 
is devoted to cases arising upon the Western 
lakes and rivers. This volume was published 
in 1SG7, and is believed to be the last of the 
strictly admiralty series, excepting the 3d of 
Ware. By .far the greater number of admi- 
ralty decisions are mingled with common law, 
equity, bankruptcy, and patent cases, and scat- 
tered through more than a hundred volumes of 
reports. Indeed this fact suggests the observa- 
tion, that the present method of incorporating 
in the same volume these widely differing 
classes of cases is expensive, unphilosophical, 
and unsatisfactory. Few admiralty practition- 
ers are interested in bankruptcy business, and 
yet to obtain the benefit of fifty admiralty 
precedents, they are obliged to purchase a vol- 
ume containing at least an equal number of 
bankruptcy cases, and in the Circuit Court 
Reports a still larger proportion of common law 
and equity cases. The same is true of the 
patent lawyer, who is not infrequently com- 
pelled to purchase an entire volume to obtain 
the benefit of a single important case. Thus a 
great many who would gladly buy every book 
devoted to the branch of the law they particu- 
larly affect (and nearly every lawyer is mcfTe 
or less a specialist) are deterred by the expense 
from purchasing at all. 

The reporter ventures to suggest to the pro- 
fession that eases determined by the federal 
courts, instead of being reported by districts 
might more acceptably to the bar, and, in the 
end, more profitably to the publishers, be re- 
ported by classes, viz.: (1) Patent cases. (The 
most important of these have already been re- 
ported by the late Mr. Pisher.) (2) Admiralty 
cases. (3) Bankruptcy cases. (These are very 
acceptably collated in the Bankruptcy Register.) 
(4) Criminal cases and cases peculiar to the 
jurisdiction and practice of the federal court. 
No mention is made in this classification of ordi- 
nary cases at common law and equity, as they 
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are more satisfactorily, if not better, decided by 
the supreme courts of the several states, than 
they can be by a single judge. 

The present volume contains the more impor- 
tant admiralty cases determined in the Sixth 
■circuit during the last eighteen years. The ac- 
cidents of compilation have limited it -to eases 
.arising in the two districts of Michigan and the 
Northern district of Ohio; but subsequent vol- 
umes, if published, will probably include cases 
from other districts. The fact that a large 
majority of these cases has arisen within the 
Eastern district of Michigan is due not more 
to the fortunate location of Detroit for admi- 
ralty business, than to the painstaking industry 
and marked ability of the late Judge Longyear. 
Without formal dedication to that effect, this 
volume is intended as a tribute of respect to 
the memory of that most excellent judge and 
upright citizen. 

In selecting material, the following cases have 
been, with few exceptions, eliminated: (1) 
Cases turning solely" upon questions of fact. 
(2) Cases reversed. (3) Cases affirmed by the 
appellate court and elsewhere reported. (4) 
Those reannouncing principles of law already 
well settled. (5) Cases reported in other vol- 
umes. Probably some of the cases here re- 
ported were hardly worthy the consideration, 
but it is hoped the volume may prove useful to 
those interested in this branch of the profes- 
sion. I beg to acknowledge my indebtedness 
to my late partner Mr. Newberry, and to the 
several judges whose opinions are here pub- 
lished. Since the book went to press, the cases 
of The Free State [Case No. 5,090] and The 
Colorado [Id. 3,028] have been affirmed, and 
that of The Sunnyside [Id. 13,620] reversed, by 
the supreme court 



BRUNNER'S COLLECTED CASES. 

[Brunner, Col. Cas.] 

Beports of eases in circuit courts prior to 
1880. Collected and annotated by Albert 
Brunner, Esq. One volume. San Fran- 
cisco: Sumner, Whitney & Co., 1884. 

The following preface is from page iii: 

The object in preparing this collection of 
■cases has been to place before the profession, 
in a compact and accessible form, the decisions 
of the TJ. S. circuit courts, which are constantly 
•cited in the federal digests, and treatises upon 
U. S. courts, and which have not been publish- 
ed in the regular series of reports. Frequent 
inquiries at our law libraries for such cases 
have shown the necessity for a collection of 
this nature. It has been the endeavor of the 
editor to include all. the cases (except decisions 
■on bankruptcy and revenue law), which have 
been decided in circuit courts throughout the 
United States, and which have been printed in 
law magazines, periodicals, etc., from the date 
of the earliest decisions to time of the publica- 
tion of the Federal Reporter, which latter pur- 
ports to include alt circuit court cases decided 
since its inception. The bankruptcy cases in 
these courts are extremely voluminous, of little 
or no value at present, and most of these cases 
will be found in the Bankrupt Register. The 
decisions relative to revenue law are of special 
interest only to a very few, and are to be found 
■collected in the Internal Revenue Record. The 
cases comprising this collection, containing 
many valuable decisions on federal law, have 
been taken from the law periodicals, magazines, 
.and states reports, current at the time when 
the decisions were rendered, many of which 
volumes are now out of print, and rarely found 
■even in the most complete public libraries. The 
result of such a collection is in effect to com- 
plete the series of Circuit Court Reports, and to 
present in connection with the already publish- 



ed volumes of circuit court cases, easy access 
to any decision rendered by the circuit courts 
(with the exception above stated), which may 
be cited or referred to. There have been added 
to the cases, notes and references showing the 
citations thereto, and the effect of such cases 
in subsequent decisions. 



CHASE'S DECISIONS. 

[Chase.] 

Sometimes cited as JOHNSON'S REPORTS. 
Cases decided by Chief Justice Chase in 
the circuit courts for the Fourth circuit 
from 1865 to 1869. An appendix contains 
the constitution of the Confederate States, 
and the conscription, impressment, and se- 
questration acts of that government. Re- 
ported by Bradley T. Johnson, of the Vir- 
ginia bar. One volume. New York: Dios- 
sy & Co., 1876. 

The following is the preface: 

The decision of the chief justice in the case 
of Shortridge v. Macon [Case No. 12,812], at 
the June term, 1867, of the circuit court for 
the Eastern district of North Carolina, made 
a profound impression on the bar of the late 
Confederate States. It was the first indica- 
tion of the view which the federal judiciary 
would probably take on the legal questions aris- 
ing out of the late status of war, questions 
which affected every interest, all property, 
and lay at the very base of social organization. 
If the issue of force, which had just been 
tried and decided in favor of the federal Un- 
ion, was to be regarded by the courts of the 
successful side as nothing but rebellion, civil 
tumult, and insurrection, then it was clear 
that no legal consequence could flow from it, 
nor could any acts of any agents, created by 
such rebellion, be acknowledged as having 
any legal and permanent consequences what- 
ever. Acknowledgments of deeds, protest of 
notes, records of courts, judicial proceedings, 
contracts based on the existing state of things 
would, on that theory, all be void, and inex- 
tricable confusion and injury to society would 
be the consequence. If, on the contrary, the 
supreme court adopted the theory which the 
Southern bar believed the true one, warranted 
and required by every principle of public law, 
by the precedents of English history, and nec- 
essary to the restoration of peace and order 
in the South— if that august tribunal deter- 
mined that the late war was war, to be judged 
by all the rules applicable to a war inter gen- 
tes, then the result would flow necessarily 
and certainly, that all the acts of all the offi- 
cers, agents, and employees, as well as of the 
people of each one of the late Confederate States, 
would be recognized as valid by the federal 
tribunals, provided those acts were not in aid 
of the war against the federal government. 
On such a sure basis we could look forward 
to a rapid recrystallization of society and re- 
organization of social order. When, therefore, 
the chief justice first sat in Richmond, his 
decisions attracted universal attention over all 
that country so vitally interested in the con- 
clusions to which his mind would ultimately 
come. 

It soon became manifest that he was rapidly 
comprehending the prodigious consequences 
that would flow from his decisions, and the 
discussion in Keppel v. Petersburg R. Co. 
[Case No. 7,722] was the first outgiving from 
him of the change that was going on in his 
mind since the case of Shortridge v. Macon 
Tsupra]. It then became clear that a body of 
decisions, discussing the fundamental princi- 
ples of all law, must result from the questions 
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that would lie submitted to him by the bar of 
Virginia and the Carolinas, and that these de- 
cisions would be of great value in settling all 
doubtful questions in the South growing out of 
the war. 

I, therefore, proposed to the chief justice 
that, if agreeable to him, I would undertake 
the work of collecting his circuit court deci- 
sions for publication. He assented to the sug- 
gestion with gratification, and subsequently 
furnished me with copies of his decisions as 
fast as they were made on circuit. In the 
winter of 1872-73 it became apparent that 
his work was done. The decisions on the ques- 
tions growing out of the .war, made by him on 
this circuit and in the supreme court, had set- 
tled the principles on which the new constitu- 
tion of the United States was to be adminis- 
tered under the new conditions of society, and 
his wise and statesmanlike views, impressed 
by him on the supreme court, had prevailed in 
nearly all courts, and peace and order were 
thereby largely restored. The manuscript of 
this volume was then submitted to him for re- 
vision, and he went 'over the whole of it with 
the reporter, making such corrections as he 
deemed necessary. They were generally mere- 
ly verbal, and in the main consisted of soften- 
ing the language or expressions used in allud- 
ing to the war. He struck out the words "re- 
bellion," "rebels," "insurrection," and "insur- 
gents," and substituted the words "civil war," 

belligerents," etc., wherever the sense of the 
text would permit, and instructed me to do so 
wherever he had overlooked it. I had an ap- 
pointment with him in Washington the very 
day he left there for New York, and he post- 
poned it until after his return, when it was 
proposed to see if there would be room in the 
volume for his decisions in the Legal-Tender 
Cases [110 U. S. 421, 4 Sup. Ot. 122], and in 
the case of Texas v. Chiles [21 "Wall. (88 TJ. S.) 
488]. But he never returned, and I have left 
the book just as it came from his revision. 

I hope thereby to contribute to the reputa- 
tion of a judge whose large intellect, strong 
will, and clear perception of great principles 
Rave done much toward quieting discussion 
and settling differences of opinion on all legal 
questions growing out of the war, and has 
thus greatly contributed to the peaceful reor- 
ganization of society in the South. I have 
added the constitution of the Confederate 
States and the acts of the Confederate con- 
gress for the conscription of all arms-bearing 
citizens, the impressment act, and the seques- 
tration act, by virtue of which exercise of 
power the Confederate government assumed 
and exercised control over all of its citizens, 
and over all property within its jurisdiction. 
I have done this in order that it may be seen 
what force, vigor, and vitality that govern- 
ment had, and to place on record our claims to 
have been treated as a government. Whether 
a government de facto or a government of 
paramount force, or a regent government, ex- 
ercising the occupatio bellica, or a government 
de jure, overthrown by foreign conquest, the 
future historian will decide: we are not com- 
petent judges. 

[Here follow proceedings upon the death of 
Chief Justice Chase, which will be found in 
the Biographical Notes, under Salmon Port- 
land Chase.— Ed.] 



CLIFFORD'S REPORTS. 

[Cliff.] 

Reports of cases in the circuit court for the 
First circuit, from 1858 to 1878, being the 
decisions of the Honorable Nathan Clif- 
ford, associate justice of the supreme 
court. Reported by William Henry Clif- 



ford, counselor at law. Four volumes. 
Boston: Little, Brown & Co. The volumes 
appeared at intervals from 1869 until 1880. 

. CRABBE'S REPORTS. 

[Crabbe.] 

Reports of eases in the district court for the 
Eastern district of Pennsylvania, from 
1836 tp 1846. By William H. Crabbe. One 
volume. Philadelphia: T. & J. W. John- 
son, 1853. 

The following is the preface: 

This volume takes up the decisions of the dis- 
trict court of the United States, for the East- 
ern district of Pennsylvania, from the period 
at which Gilpin's Reports terminate, and ends 
with the appointment of his honor, Judge- 
Kane, now on the bench. I have, after consid- 
erable hesitation, included eleven bankruptcy 
cases in the following pages. The case of the 
Estate of Robert Morris, under the bankrupt 
law of 1800, was, perhaps, the least objection- 
able; the great amount of learning expended 
in the arguments and decisions iu that case, 
and the knowledge that considerable landed in- 
terests, in this and another state, depended 
thereon, easily led to its introduction. The ten 1 * 
cases decided under the law of 1841 were se- 
lected, as involving points of the most general 
interest, from a very large number of manu- 
script opinions by Judge Randall on the sub- 
ject, which I was not willing wholly to pass 
by. I feel bound to express my obligation and 
thanks for the kindness with which the notes 
of counsel have, in numerous instances, been 
placed at my disposal while preparing this vol- 
ume for the press. There were many obsta- 
cles in the way of an intelligible report of 
cases so long since decided which these notes- 
greatly assisted to remove, while, at the same 
time, they afforded the fullest and most reliable 
materials for an abstract of the arguments at 
the bar. 

CRATCH'S. CIRCUIT COURT REPORTS. 

[Cranch, C. C] 

Reports of cases in the circuit court for the- 
District of Columbia, from 1801 to 1841. 
By William Cranch, chief judge of the 
court. Sis volumes. Vol. 6 contains only 
an index and table of eases. Boston: Lit- 
tle, Brown & Co.; Washington: William 
M. Morrison & Co., 1852. 

The following preface is from vol. 1: 

By the act of congress of the 13th of Feb- 
ruary, 1801, the congress of the United States 
passed an act entitled "An act to provide for 
the more convenient organization of the courts 
of the United States." By that act the United 
States were divided into twenty-two districts, 
and these subdivided into six circuits, in each 
of which, except the Sixth, there were to be- 
"three judges of the United States, to be 
called 'circuit judges,' one of whom was to be 
commissioned as chief judge"; and they were 
to hold circuit courts in their respective cir- 
cuits. Afterward in the same session, con- 
gress passed the act of the 27th of February, 
1801, entitled "An act concerning the District 
of Columbia," and by the third section thereof, 
erected, upon the same model, a circuit court 
for the District of Columbia, "to, consist of 
one chief judge and two assistant judges": 
and conferred upon "the said court and the 
judges thereof" 'all the powers by law vested. 
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in the circuit courts and the judges of the cir- 
cuit courts of the United States"; evidently re- 
ferring to the act of the 13th of February, 
1801, which they had previously passed at the 
same session; for, before that act, there had 
been no judges of the circuit courts of the 
United States, eo nomine— the circuit courts 
being then held by one justice of the supreme 
•court of the United States and the judge of 
the district court of the district in which the 
■circuit court was, for the time being sitting. 
Among the powers thus conferred upon the 
-circuit court of the District of Columbia, were 
the power to hold special sessions for the^ trial 
of criminal causes, — the power to appoint a 
olerk in each of the two counties in the said 
District; namely, the counties of Washington 
,and Alexandria. 

By the fifth section of the act of February 
27, 1801, it is enacted that the said court "shall 
have cognizance of all crimes and offences com- 
mitted within said District? and of all cases 
in law and equity between parties both or 
either of which shall be resident, or shall be 
found within said District; and also of all 
actions and suits of a civil nature at common 
law or in equity, in which the United States 
shall be plaintiffs or complainants; and of all 
seizures on land or water; and all penalties 
and forfeitures made, arising or accruing under 
the laws of the United States." By the first 
section of the act, it is enacted, "that the laws 
of the state of Virginia as they now exist, 
shall be and continue in force in that part of 
the District of Columbia, which was ceded 
by the said state to the United States, and by 
them accepted for the permanent seat of gov- 
ernment? and that the laws of the state of 
Maryland, as they now exist, shall be and con- 
tinue in force in that part of the said District 
which was ceded by that state to the" United 
States and by them accepted as aforesaid." 
And by the second section it is enacted,- "that 
the said District of Columbia shall be formed 
into two counties; one county shall contain 
all that part of the- said District which lies 
on the east side of the river Potomac, together 
with the islands therein and shall be called 
the 'County of Washington'; the other coun- 
ty shall contain all that part of said District 
which lies on the west side of said river, and 
shall be called the 'County of Alexandria'; and 
the said river in its whole course through said 
District shall be taken and deemed, to all in- 
tents and purposes, to be within both of said 
counties." By the seventh section of the act 
a marshal, and, by the ninth section an attor- 
ney of the United States for the District are to 
be appointed, and by the eleventh section as 
many justices of the peace as the president of 
the United States shall from time to time, 
think expedient; to hold their office for five 
years, and, in whatever relates to the con- 
servation of the peace, to have all the powers 
vested in, and to perform all the duties re- 
quired of, justices of the peace as individual 
magistrates by the laws of Virginia and Mary- 
land respectively continued in force in the 
District by the first section of the act; and to 
have cognizance of personal demands, not ex- 
ceeding the value of twenty dollars, extended 
to fifty dollars by the act of March 1, 1S23. 
By the eighth section of the act of 27th of Feb- 
ruary, 1801, an appeal or writ of error to the 
supreme court of the United States is given, 
from any final judgment, order or decree of 
the circuit court of the District of Columbia 
where the matter in dispute exceeds the value 
of one hundred dollars, afterward extended 
by the act of April 2, 1816, c. 39, to one thou- 
sand dollars. But where the value is more 
than one hundred dollars, and less than one 
thousand dollars, an , appeal or writ of error 
may be allowed by a judge of the supreme 
court, "if he shall be of opinion that the errors 
involve questions of law of such extensive in- 



terest and operation as to render the final de- 
cision of them by the supreme court desirable." 
By the twelfth section of the act of 27th of 
February, 1801, a register of wills and a judge 
of the orphans' court in each county are to be 
appointed, to have the like powers and to per- 
form the like duties, as were then exercised 
and performed by the like officers in Mary- 
land; and an appeal from the orphans' court 
to the circuit court is given. By the act of 
the 29th of April, 1802, a district court of the 
United States for the District of Columbia, 
having the same powers and jurisdiction which 
were by law vested in the other district courts 
of the United States is directed to be holden 
twice a year, by the chief judge of the District 
of Columbia, from whose judgment or decree 
a writ of error or appeal lies to the circuit 
court of the District, and from that to the su- 
preme court of the United States. The act of 
the 13th of February, 1801, was repealed at 
the following session of congress, but that re- 
peal did not deprive the circuit court of the 
District of Columbia of any of the powers 
which were, by the act of the 27th of Febru- 
ary, given to it by reference to the act of the 
13th of February. The circuit court of the 
District of Columbia is a court of the United 
States; and having jurisdiction over such a 
variety of cases, the reports of its decisions 
cannot but be interesting; and the facility 
with which its errors may be corrected by the 
supreme court gives great weight to such of its 
decisions as have been acquiesced in. 

The cases here reported were cases arising 
under the constitution and laws of the United 
States, and the constitutions and laws of Vir- 
ginia and Maryland, including the common 
law as adopted by those states; and including 
also causes of admiralty and maritime juris- 
diction, and seizures on land or water for 
breaches of the laws relating to the revenue 
and the laws of trade and navigation; appeals 
from the district court of the United States 
for the District of Columbia; from the or- 
phans' court in relation to guardians and the 
administration of the estates of deceased pen- 
sons; and from the judgments of justices of 
the peace in civil causes within their cogni- 
zance. In general, the cases which were car- 
ried up to the supreme court, by writ of error 
or appeal, and affirmed, are not here reported; 
— having been already reported among the cases 
decided by that court; some few cases', how- 
ever, which were reversed, will be found here 
reported as they appeared in the court below. 
As the circuit court for the District of Co- 
lumbia is the tribunal to which is intrusted, 
either originally or by appeal, the execution of 
those laws which protect the personal liberty 
and property, not only of the citizens of the 
District, but of all the officers of the govern- 
ment, from the highest to the lowest, .residing 
therein, and of the members of both houses 
of ^congress; and of all the citizens of the 
United States visiting this neutral ground, the 
common domain of all the states, it seems to 
be peculiarly important that the decisions of 
that tribunal be publicly known. It is with 
this view that these Reports are now pub- 
lished. 



CURTIS'S CIRCUIT COURT REPORTS. 

[Curt] 

Reports of cases in the circuit courts for the 
First circuit from 1851 to 1856. By the 
Honorable Benjamin Bobbins Curtis, as- 
sociate justice of the supreme court, allot- 
ted to that circuit. Two volumes. Bos- 
ton: Little, Brown & Co. Vol. 1 was pub- 
lished in 1854; vol. 2 in 1857. 
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The following preface is from vol. 1: 

This volume includes a part of the cases tried 
in the First circuit since the autumn of 1851. 
In making the selection, I have endeavored to 
insert only those which might be useful to the 
profession. A few of those which turned 
wholly on the local law of a particular state, I 
have inserted in accordance with the wishes of 
gentlemen of the bar of those states. 



DAYEIS' REPORTS. 
[Daveis.] 
See "Ware." 

DEADY'S REPORTS. 

[Deady.] 

Reports of cases in the circuit and district 
courts of Oregon and California from 1859 
to 1869. By the Honorable Matthew P. 
Deady, district judge. One volume. San 
Francisco: A. L. Bancroft & Co., 1872. 

The following is the preface: 

In submitting this volume of Reports to the 
profession, a word of explanation in regard to 
the organization of the courts, in which the 
cases were decided, is deemed proper. The 
district court, in Oregon, was organized in Sep- 
tember 1, 1859, under the act of March 3, of 
that year (11 Stat. -437), and had circuit court 
powers and jurisdiction until the creation of a 
separate circuit court for the district, by act 
of March 3, 1863 (12 Stat. 794). The cases en- 
titled in the circuit court for the district of Cali- 
fornia, were decided while I held that court 
during portions of the years 1867-8-9, in pur- 
suance of the designation of Justices Chase 
and Field of the supreme court. 

' DILLON'S CIRCUIT COURT REPORTS. 

[Dill.] 

Cases in the circuit courts for the Eighth 
circuit from 1S70 to 1879. Reported by the 
Honorable John F. Dillon, circuit judge 
Eighth circuit. Five volumes. San Fran- 
cisco: Sumner, Whitney & Co., 1885 (2d 
edition). The first edition was published 
by Egbert, Fidlar & Chambers, Davenport, 
Iowa, the last volume appearing in 1880. 

The following preface is from vol. 1: 

This is the first volume of a proposed regu- 
lar series of reports for the Eighth circuit. No 
judicial tribunal in England or America has 
conferred upon it powers so comprehensive and 
various as those of the circuit courts of the 
United States. Their jurisdiction is original 
and appellate, civil and criminal. They are 
constantly adjudicating cases which are else- 
where intrusted to distinct tribunals. Nearly 
every question of a nature to come before the 
queen's bench, the common pleas, the chancery, 
me exchequer, the admiralty, or the bankruptcy 
courts of Great Britain, may, in an original or 
appellate form, come before the circuit courts 
of the United States. Besides, in a great vari- 
ety of cases, arising under the constitution and 
laws of the general government, they have orig- ; 
inal jurisdiction, exclusive of all other eourts. 
The reports of cases determined by tribunals 
to which are confided powers so diversified and ! 
important, possess a character, and ought to I 
have a value, distinctively their own. ' • ; 

In Mr. Woolworth's Reports, recently publish- I 
ed, are collected the hitherto scattered decisions 
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of Mr. Justice Miller, since he was assigned to 
this circuit, down to the date of the re-organiza- 
tion of the courts by the act of congress of 
April 10, 18G9, which provided for the appoint- 
ment, in each of the existing circuits, of a cir- 
cuit judge, to whom, within the circuit, is given 
the same powers and jurisdiction which are 
possessed by the justice of the supreme court 
allotted to it. I cannot refrain from here ex- 
pressing my sense of the value of Mr. Wool- 
worth's admirable volume. The cases are 
nearly all new or important, and the learning 
and industry of the reporter are only less mark- 
ed than the ability and intellectual vigor of the 
judge. Regularly there will be included in 
these Reports only such of the current cases as 
are believed to be important in principle, or 
useful to the practitioner in the federal courts. 
Most of the states aid the publication of their 
law reports; and to some extent this is done 
by eongress, in respect to the decisions of the 
supreme court of 'the United States. But the 
reports of the circuits must stand on their un- 
assisted merits, and since their publication is 
attended with much labor and little reward, no 
temptation exists to multiply them too rapidly 
by reporting useless cases. There is to some 
extent a distinctive character in the litigation of 
the different circuits. This is manifestly true of 
the Eighth, comprising six large, populous, and 
growing states: Minnesota, Iowa, Missouri, 
Arkansas, Kansas, and Nebraska. Within this 
circuit are large commercial centres, giving rise 
to characteristic controversies. Bounded as 
the circuit is, for nearly two thousand miles on 
the Mississippi, and traversed by the Missouri 
and other great water-courses, there originates 
on this vast inland navigation a large amount 
of admiralty business, of a character somewhat 
different from that in circuits bordering on the 
great lakes or the high seas. This circuit, too, 
it should be added, extends to Lake Superior, 
whose growing commerce is already furnishing 
the federal courts with admiralty causes. 
Four districts in the circuit stretch so far west- 
ward that they embrace various Indian tribes, 
sustaining different treaty relations to the gen- 
eral government, and peculiar relations to the 
states, within whose boundaries they remain; 
from whence we have here litigation of an 
anomalous, yet most interesting nature. The 
circuit embraces also a large amount of the 
public domain, some of which has been granted 
to railway companies, and to different states, 
for specified objects; but much of which is yet 
subject to the various land laws of the United 
States, including the beneficent and salutary 
pre-emption and homestead acts. These cir- 
cumstances, too, leave their impress upon con- 
troversies that find their way into the national 
courts within the circuit. Besides which, it 
has its share of cases in bankruptcy, and those 
relating to railway, insurance, revenue, com- 
mercial and corporation law. A field so vast, 
and one so rich in the variety and character of 
the materials which, with proper attention, it 
can be made to contribute to the building up of 
a symmetrical system of national jurisprudence, 
ought, surely, not to be neglected. Considera- 
tions like these, which the reporter has per- 
suaded himself will meet with the approving 
judgment of an enlightened profession, have 
moved him to attempt to do his part in this use- 
ful work; and to preserve, in an authentic 
form, for the use of others, the results of some 
of the labors of his co-workers and himself. 
The chief requirements of a law report— a clear 
but not prolix or redundant statement, perspicu- 
ous head-notes, and a full but not diffuse index 
— the reporter has endeavored to meet in the 
preparation of this volume. What appears in 
the head-notes, is intended to be the statement 
of a point, or principle, involved in the case and 
actually decided, unless the contrary be therein 
indicated. A few eases, involving the construc- 
tion of state statutes,- have been included in the 
volume; but for this a reason existed, either in 
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the fact that they were upon important sub- 
jects, or because the local statute had not been 
settled by state adjudication. To some of the 
cases notes have been added by the reporter, 
who trusts that they will be regarded as worth 
the brief space they occupy. 

FISHER'S PATENT CASES. 

[Fish. Pat. Cas.] 

Beports of cases arising under letters pat- 
ent for inventions in the cireuit courts from 
1848 to 1873. By Samuel S. Fisher, coun- 
selor at law. Six volumes. Vol. 6 -was 
completed after Mr. Fisher's death, by 
John E. Hatch and Robert H. Parkinson. 
Cincinnati: Robert Clarke & Co., 1870- 
1874. 

The following preface is from vol. 1: 

When the publication of these Reports was 
determined upon, it was supposed that they 
might be included in a single volume; but, be- 
fore the first pages we^-e printed, so many 
cases had been received, that it was apparent 
that two volumes would scarcely contain them. 
This, together with the great difficulty of re- 
porting a patent case intelligibly, in the ab- 
sence of drawings or models, without much 
prolixity of statement, and the fact that a 
recital of facts, amply sufficient to enable the 
practitioner to comprehend the case, is em- 
bodied in nearly every opinion, led the reporter 
to omit the arguments of counsel entirely, and 
to limit himself to such brief statement as 
seemed to be needed for a full understanding 
of the language of the court. Without a rigid 
adherence to this plan, the number of volumes 
would have been doubled, without, it is believ- 
ed, materially enhancing the value of the Re- 
ports. As some of the earlier cases were de- 
cided nearly twenty years ago, and many of 
the judges, whose opinions are reported, are 
no longer living, it was not easy to procure 
any accurate information in regard to them. 
Nevertheless, it is believed that no decision or 
charge is reported in this volume, that is not 
given in the words of the judge who delivered 
it, or in language adopted by him after revi- 
sion; and, to avoid all possible risk of misstate- 
ment, or misapprehension as to the point de- 
cided, or as to dicta believed to be valuable, 
the language of the court, as far as possible, is 
used in preparing the syllabus of each case. 
The principal sources from which these Re- 
ports have been supplied, have been manu- 
scripts furnished by the judges themselves? 
certified copies of opinions, from the originals 
on file in the various clerks' offices; pamphlet 
opinions revised by the judges and furnished 
by reliable counsel, and publications in law 
magazines and other accredited legal journals. 
Many thanks are due to the judges, clerks apd 
counsel who have assisted in furnishing opin- 
ions, charges, briefs and memoranda, without 
which the publication of such a work would 
have been impossible. 

The following preface is from vol. 2: 

This volume brings the reports of cases down 
to the close of the year 1865. The reporter 
confesses to some disappointment at being un- 
able to include at least another year, but it 
was impossible to do so within the compass of 
a volume of reasonable size. It is true that 
some of the cases reported relate mainly to 
questions of fact, and do not involve any legal 
point of special interest; but, since patent 
suits are now almost universally brought on 
the equity side of the court, every practitioner 
in this specialty will realize the importance of 
a knowledge of the manner in which the judges 
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of the several circuits deal with questions of 
fact. As a volume of reports in a single 
department of the law must necessarily have 
a limited circulation, and would present very 
few attractions to publishers, it seemed as if 
the profession must depend for such a book 
upon individual enterprise. A limited edition, 
at a somewhat advanced price, which could be 
speedilv disposed of, was the only manner in 
which the labor of publishing and distributing 
such a work could be reconciled with more 
legitimate -professional engagements. Every 
page has been carefully read not less than three 
times, and yet a few typographical inaccura- 
cies have escaped notice. It was a less ex- 
cusable error that led, in the first volume, to a 
mistake in the name of the late learned judge 
of the Eastern district of Pennsylvania, and 
to the affixing of a star to the name of one, 
who, though no longer on the bench of the 
court for the district of Massachusetts, which 
he so long graced by his industry, learning, 
and marked ability, still lives, to enjoy, in the 
respect of his fellow-citizens and of the pro- 
fession who are so much his debtors, the re- 
ward of a long, laborious, and successful ca- 
reer in the impartial administration of private 
right and public justice. 

The following preface is from vol. 6: 

This volume was commenced by Hon. Sam- 
uel S. Fisher, under an arrangement by which 
the undersigned [John E. Hatch and Robert H. 
Parkinson] were to assist him in its prepara- 
tion. The cases to be reported were selected 
by him, and a little less than one-third of the 
volume had been prepared for the press under 
his supervision, when his death devolved upon 
them the responsibility of carrying on and com- 
pleting it. This has been done, so far as pos- 
sible, in conformity to the original plan. The 
more legitimate engagements of the profession, 
rendered unusually pressing by Mr. Fisher's 
sudden withdrawal, have been made to yield 
to the purpose of completing the volume with 
such accuracy, fullness, and thoroughness, 
that it might not prove an unworthy compan- 
ion of its predecessors. This brings the series 
of Reports down to the beginning of the pres- 
ent year. 

FISHER'S PATENT REPORTS. 
[Fish. Pat. R.] 

Reports of cases relating to letters patent 
for inventions determined in the supreme 
and circuit courts from 1821 to 1851. By 
William Hubbell Fisher. One volume. 

- Cincinnati: Robert Clarke & Co., 1873. 

The following is the preface: 

These Reports, of which the present is the 
first volume, embrace all the patent cases of 
the United States supreme and circuit courts 
not included in Robb's Patent Cases and Fish- 
er's Patent Cases. The syllabus of each case 
has been newly prepared, and the statement of 
each case carefully revised with special refer- 
ence to the exigencies of patent suits. All ma- 
terial portions of the specifications of the pat- 
ents involved in controversy have been inserted. 
Numerous engravings illustrating the mechan- 
ical devices involved in controversy have been 
added. Heretofore, the majority of the adjudi- 
cations in patent cases upon the mechanism in 
litigation were wholly useless, because mechan- 
ism cannot be well understood from mere writ- 
ten description. The engravings render the de- 
cisions on the mechanism in dispute at once in- 
telligible and capable of being effectively cited 
in deciding analogous mechanical questions in- 
volved in pending cases. The author here takes 
occasion to say he is under many obligations to 
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the learned reporters of the various Reports for 
those portions of their admirable statements 
of cases which he has incorporated into this 
work. He also expresses his obligations to the 
Honorable Samuel S. Fisher for many valuable 
suggestions as to the preparation of the work. 
With the hope that this work may contribute 
something to the advancement of the practice 
and litigation under the patent laws of the 
United States, the author submits his work to 
the public. 

FISHER'S PRIZE CASES. 

[Fish. Pr. Cas.] 

Oases decided in the district and circuit 
courts for the Pennsylvania district from 
1812 to 1813, with one case from the dis- 
trict court for Massachusetts. Reported 
and published by Redwood Fisher. Phila- 
delphia, 1813. The volume was reprinted 
without change in 1871. 

The following is the preface: 

The restricted state of our commerce conse- 
quent to the impolitic system adopted by the 
government of theUnited States, and its further 
diminution by the disastrous war with England, 
have left us no means for the export of the 
products of the United States but by the em- 
ployment of licenses or passports. The deci- 
sions of such of the courts of the United States, 
as have been called on to determine upon the 
legality of these passports are therefore deemed 
peculiarly interesting to the public. The na- 
tional legislature having refused to enact laws, 
prohibiting the use of such safe-guards, by the 
few American ships which navigate the ocean; 
unless the judiciary shall consider their employ- 
ment unauthorised by law; the merchant, may 
still enjoy a small portion of that commerce, 
which under a wiser administration and better 
auspices, would know no limits. 

FLIPPIN'S REPORTS. 

v [Flip.] 

Reports of cases in the circuit and district 
courts for the Sixth circuit from 1859 to 1881. 
By William Searey Flippin, Esq. Two vol- 
umes. Chicago: Callaghan & Co., 1882. 

The following preface is from vol. 1: 

The reporter hopes that this volume will meet 
with a fair reception at the hands of the pro- 
fession. When his mind was made up to the 
task of preparing a series of reports for this 
circuit, he at once set himself to the work of 
collecting all available and valuable material, 
and succeeded in getting into his possession a 
large number of cases decided within the last 
twenty years. Some of these, however, related 
to questions growing out of the war and its 
incidents, and were not thought to be of suffi- 
cient interest or importance for publication at 
this day. The bankrupt act being repealed, it 
was deemed best to omit all cases growing out 
of the same, except where other questions of 
permanent value were discussed. Of the cases 
found herein, it will be seen that twelve were 
decided by Halmer H. Emmons, all bearing un- 
mistakable marks of his high abilities. As his 
judgments (he was often so pleased to term 
opinions,) shall be better known to his surviv- 
ing brethren his fame will grow wider and 
brighter— just as they begin to duly appreciate 
the truth that a great master has left them 
forever. The case of Tait v. New York Life 
Ins. Co. [Case No. 13,726], a most important 
one, is reported in full, as also Talcott v. Pine 
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Grove [Id. 13,735], Memphis v. Brown [Id. 
9,415], and Sbarpleigh v. Stirdam [Id. 12,711J. 
The merits of the opinions in these cases need 
no other reference. A number of Judge 
Brown's opinions are reported in the volume, 
as well as decisions by Judges Withey, Welker, 
Swing, H. V. Willson, Sherman, Ballard and 
Trigg. Judges McLean, Swayne and Miller 
wrote others. Questions in almost all branches 
of the law have been fully and elaborately dis- 
cussed. Some difficulty was found in ascertain- 
ing the respective times at which certain of the 
opinions were delivered, as also the names of 
counsel representing the different parties, but 
the hope is entertained that no good ground 
of complaint will be found to exist because 
of a failure in this regard. In the next vol- 
ume, perhaps, the task will be easier. In this 
connection, thanks are • tendered to that dis- 
tinguished veteran in the profession, Hon. 
Rufus P. Ranney, of Cleveland, for copies Of 
opinions of Judge H. V. Willson and to his 
firm, and to Messrs. Willey, Sherman and Hoyt 
of the same city, for other courtesies. Upon 
consultation, Judges Swayne, Baxter and Ham- 
mond gave the reporter a written consent and 
approval of what he is now doing. They were 
of opinion that they had no power to appoint an 
official reporter, but were willing to confer upon 
the undersigned all the authority which they 
felt they possessed, and that was their consent 
and approval of his undertaking, adding their 
best wishes for his success. This was the 
mode adopted by reporters and judges under 
the old English system. To some of the cases 
notes have been added, which it is hoped may 
prove of some service. The one on page 513, 
through mistake, crept into the body of the 
opinion. 

The following preface is from vol. 2: 

One of the district judges having suggested 
that he experienced considerable difficulty in 
finding federal decisions on points of criminal 
law, it was deemed advisable to insert a few 
cases of that character in this volume. An 
effort was made to bring the decisions down to 
July 1, 1882, but the publishers found that this 
would make the book too large, and wholly out 
of proportion to the first volume. 

GALLISON'S REPORTS. 

° [Gall.] 

Reports of cases in the circuit court for the 
First circuit, from 1812 to 1815. By John 
Gallison, Esq. The first edition was pub- 
lished in 1815-1817; second edition in 1845. 
Boston: Charles C. Little and James 
Brown. 

The following advertisement is from vol. 1 : 

All the cases, which appear in this volume, 
were decided before the subscriber assumed the 
office of reporter. It is much to be regretted, 
that the gentleman [John Stickney, Esq.], who 
preceded him, was compelled by his literary 
and professional pursuits, not only to relinquish 
the office, but to decline the labor of preparing 
the Reports for publication. The task would 
no doubt have been executed by him in a man- 
ner far more satisfactory, than was possible 
for one, who, to say nothing of other causes, 
was not present at the arguments, and was, 
therefore, but ill qualified to fill up the outline 
of the minutes taken in court. In many of the 
cases of the fall circuit, 1812, a slight sketch of 
the argument has been attempted, and the 
editor feels it his duty to apologize to the coun- 
sel for the very imperfect manner, in which it 
has been done. A consciousness of this im- 
perfection, combined with the discovery, as the 
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work progressed, that it would exceed the pro- 
posed number of pages, induced him, in the 
succeeding cases, to confine the report to the 
hare statement of facts, and the opinion of the 
-court, which fortunately has been uniformly in 
writing. In general, however, a very full ac- 
count of the points raised will be found in the 
opinion. The subscriber hopes shortly to offer 
•to the public more full reports of the many im- 
portant cases, which were decided in the year 
1814. This, however, will in some degree de- 
pend on the encouragement, the present vol- 
ume may receive. "When the proposals for this 
work were issued, it was supposed, that five 
hundred pages would easily contain all the 
■cases intended to be published. Though they 
have, in fact, extended to six hundred and fifty 
pages, it has been thought best to bring down 
the Reports to the year 1814, omitting only 
such cases as appeared to involve no important 
legal principles. It is presumed, that this 
-course will be most satisfactory to subscribers. 
It has however rendered necessary the addition 
■of one dollar to the price, in order to secure the 
reimbursement of the expense of publication. 

The following advertisement is from vol. 2: 

Most of the questions, which are agitated 
in the courts of the United States, are remote 
from any of the ordinary subjects of discus- 
sion in other tribunals. They form a new and 
distinct branch of law, connected with some 
of our most important rights and interests. 
The construction of the federal and state con- 
stitutions, of treaties, and of the laws regulat- 
ing our foreign commerce; the fixing of the 
boundary, which marks the division of power 
between the whole confederacy, and its sev- 
eral members; the limits of the jurisdiction 
of the national courts, as courts of common 
law, chancery, admiralty and prize; in what 
cases this jurisdiction is exclusive, and in what 
concurrent with the courts of the several 
states; all these are topics, which must long 
continue to supply cases of great legal doubt, 
the decisions upon which will form a body of 
public law of the United States. The revenue 
laws afford another class of questions of great 
interest, not only to the citizen, who may often 
be compelled to resort to the treasury for 
relief from penalties incurred through mis- 
take or* ignorance; but to the numerous of- 
ficers, who are appointed to watch over the 
■execution of these laws, and to whom an 
accurate knowledge of the extent of their 
powers and duties is in the highest degree im- 
portant. If to these are added the many ad- 
miralty and maritime causes, which affect the 
interests of navigation and commerce; the 
large class of contracts and civil injuries, as 
well as crimes and offences, which belong to 
this branch of the jurisdiction of the federal 
■courts; it will be sufficiently apparent, that 
their decrees ought not to be confined within 
the walls, where they are pronounced. Nor 
is it enough to publish the decisions of the su- 
preme court only. Those of the circuit courts 
ure final in by far tfie greater part of the 
■cases, that are brought before them. In re- 
vising, on writs .of error, the judgments of the 
district courts, they must in all cases decide 
in the last resort, with the single exception 
provided by the sixth section of the act of 
1802, c. 31. Numberless questions will neces- 
sarily arise and receive their determination in 
these courts, especially in commercial districts 
sind in cases relating to the revenue laws, 
which will never reach the supreme court. Of^ 
this fact abundant proof will be found in the 
-ensuing volume. These considerations will, it is 
hoped, be sufficient to excuse the addition of 
another to those numerous volumes of Re- 
ports, to which at their present rate of in-' 
crease, the "mille plaustrorum onus" of Hein- 
-eccius [preface to .Yinnius] .may, soon, without 



a very extravagant hyperbole, be applied. If 
any thing may be anticipated from the favor- 
able reception of the former volume, that now 
offered, containing cases not less_ important in 
principle or useful in practice, will not be un- 
acceptable to the profession. (Mr. Hoffman, 
in his "Course of Legal Study* ([2d Ed.] p. 
460,) recommends the following cases as lead- 
ing cases: The Alligator [Case No. 248]; The 
Rapid [Id. 11,576]; The Grotius [Id. 5,844]; 
The Julia [Id. 7,575]; The Invincible [Id. 
7,054]; Maisonnaire v.* Keating [Id. 8,978]; 
The Jerusalem [Id. 7,294].) 

■In stating the arguments of counsel, the re- 
porter has aspired to no other merit, than that 
of being brief, accurate and perspicuous. He 
alone must, in general, be responsible for the 
language employed. Where the case appeared 
to possess a more than ordinary degree of im- 
portance, the arguments have been reported 
in a more extended form. All the authorities 
cited have, it is believed, been retained, and 
the references, both in the arguments and opin- 
ions, have been carefully^ compared with the 
books referred to. Particular care has been 
taken to notice and preserve such points of 
practice, as arose incidentally, and were not of 
sufficient importance to call for a written opin- 
ion. But, whatever care and diligence may 
have been used, the reporter is conscious of 
many defects, for which he must claim the in- 
dulgence of the profession. At the period, 
which closes the present volume, he found his 
other engagements incompatible with a further 
attention to the duties of reporting. The work 
will be continued by a gentleman, whose qual- 
ifications ensure the successful performance of 
his undertaking. 



GILPIN'S REPORTS, 

[Gilp.] 

Reports of eases in the district court for the 
Eastern district of Pennsylvania, from 
1828 to 1836. By Henry D. Gilpin. Phila- 
delphia: P. H. Nicklin and P. Johnson, 
1837. 

The folio-wing note, addressed to Judge 
Hopkinson, district judge, E. D. Pennsyl- 
vania, will be found on page iii: 

This volume of reports, deriving its chief 
value from his genius and learning, is respect- 
fully inscribed, as some acknowledgment of his 
uniform kindness and courtesy, throughout a 
constant official intercourse of several years. 

HASKELL'S REPORTS. 

[Hask.] 

Reports of judgments of Hon. Edward Fos, 
district judge from the district of Maine, 
from 1866 to 1881. By Thomas Hawes 
Haskell, Esq. Two volumes. Portland, 
Me.: Loring, Short & Harmon, 1887-1888. 

The following preface- is from vol. 1: 

Soon after the death of Judge Fox his ex- 
ecutor placed in my hands the MSS. of his 
judicial opinions to be edited. Having devot- 
ed to this work such time as was free from 
more imperative duties, I now present the re- 
sult in two volumes of reports. I have en- 
deavored to verify all citations and quotations 
and to guard against all errors of the press, 
and I only desire that my work may be char- 
itably received and prove valuable to my pro- 
fessional brethren. 
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HAYWARD AND HAZDETON'S CIRCUIT 
COURT REPORTS. 

[Hayw. & H.] 

Reports of eases, civil and criminal, in the 
circuit court for the District of Columbia, 
Washington county, from 1840 to 1850. By 
John H. Hayward, Esq., and George C. 
Hazleton, Esq. Washington: William H. 
Lowdermilk & Co.,* 1892. 

This is the first volume of a series designed 
as a continuation of Cranch's Circuit Court 
Reports, and may he cited as 1 Hayw. & H. 
D. C, or as 6 U. S. Cir. Ct. Rep. D. C. 6 
Cranch is merely an index and- table of cases 
for vols. 1-5. These should not be confused 
with the Reports of the supreme court of the 
District, the first of which is sometimes cit- 
ed as 6 D. C, etc. o 

The following preface is from vol. 1: 

This is the first of a series of Reports which 
when' completed will cover a period of time 
from 1840 to 1S63. These Reports will com- 
plete the link in the chain of records of the 
courts of the District of Columbia for that pe- 
riod, and be of great value and importance to 
the profession. In producing the same, all 
sources which could furnish any information 
upon the subject have been carefully explored, 
the records thoroughly examined, so that the 
work when done could be as authoritative and 
correct as possible. Heretofore there have 
been no accessible reports of the proceedings 
in this jurisdiction since the Reports of Judge 
Cranch, which left off at the November term 
of 1840. These Reports commence at the 
March term of 1841, and will complete the in- 
terval from 1840 to 1863, when the courts of 
the District of Columbia were reorganized. 
The cases are arranged in terms, and can 
easily be found and verified from the court 
records, and where found in cotemporary 
works they are given from them in full, with 
the necessary corrections and additions. There 
is not another jurisdiction in the United States 
in which the cases are so varied. As Chief 
Judge Cranch said: "It is the tribunal to 
which is intrusted, either originally or by ap- 
peal, the execution of those laws which pro- 
tect the personal liberty and property, not 
only of the citizens of the District, but of all 
the officers of the government, from the high- 
est to the lowest residing therein, and of the 
members of both houses of congress and of all 
the citizens of the United States, visiting this 
neutral ground, the common domain of all the 
states, it seems to be peculiarly important that 
the decisions of that tribunal be publicly 
known." Heie can be found cases of admi- 
ralty from the district court, of mandamus 
against the officers of the government, habeas 
corpus against arbitrary arrest by congress, 
writs of error from the criminal court, appeals 
from the orphans' court, justices of the peace, 
and the commissioners of patents. In addi- 
tion to this it had a general jurisdiction in law 
and equity in cases- in which either of the 
parties reside without the District. The five 
volumes of Cranch, with this volume and either 
one or two others which are to follow, we have 
thought it better to number consecutively, as 
they are reports of the United States circuit 
court. It is therefore proper, as this is a con- 
tinuance of the valuable work of Judge Cranch, 
to style it "6th United States Circuit Reports 
of the District of Columbia and also 1st Hay- 
ward and Hazleton'-s Reports of the United 
States Circuit Court of the District of Colum- 
bia." That the work is necessarily imperfect 



must be expected, considering the meager 
sources from which the eases are compiled. 
The dust and files of the old circuit court have 
been uncovered in obtaining the material nec- 
essary to make this volume as complete as it is. 
Mr. Hayward had completed four numbers 
of this volume, embracing the first two" hun- 
dred and twenty pages thereof, which can 
now be found in some of the private and pub- 
Ue libraries of the city, and which is known as- 
"Hayward's Reports of the Circuit Court of the 
District of Columbia." In the preparation of 
the remaining portion of this volume, he has 
associated with him, and has had the co- 
operation and assistance of, Mr. Hazleton* 
which he takes pleasure in saying has enabled 
him not only to present this volume to the pub- 
lie .much earlier than he otherwise could have 
done, but which has added materially to the 
efficiency and value of the work itself. 

The following preface is from vol. 2: 

The original design of Hayward and Hazleton 
to publish, in convenient form, the decisions of 
the old circuit court for the District of Colum- 
bia, made during that period of its history 
which dates from the issue of the last volume of 
Cranch, in 1840, to the abolition of the court by 
the act of congress, approved March 3, 1863, 
is complete and is concluded in this volume, to 
be designated "7th U. S. Circuit Court Reports 
for the District of Columbia and 2d Hayward 
and Hazleton's Reports of the United States 
Circuit Court for the District of Columbia." 
These two volumes of reported cases have been 
compiled and printed from manuscripts of thfr 
original records of the cases themselves, as 
found on file in the court archives in the city 
hall, and are, therefore, commended to the pub- 
lic, and to the profession, for their accuracy.. 
As will be seen by their perusal, we have pref- 
aced each case with a carefully prepared sylla- 
bus intended to present an accurate synops's- 
of the material points therein passed upon by 
the court. Some of these decisions, such as in- 
volve important constitutional questions and 
proceedings in mandamus, may serve the pro- 
fession and the courts as precedents in future- 
adjudications. The organization of this court 
consisting of one chief judge and two assistant 
judges, followed very closely upon the organiza- 
tion of the government itself. Congress confer- 
red upon it, by the act which created it, a 
broad and well defined jurisdiction. They gave- 
it rank and legal power co-equal with the circuit 
courts of the United States. They expressly 
conferred upon it, "cognizance of all crimes and' 
offences committed within said district, and all 
cases in law and equity between parties, both, 
or either of which shall be resident, or be found 
within said District, and also of all actions or 
suits of civil nature at common law or in equity, 
in which the United States shall be plaintiffs- 
or complainants, and of all seizures on land or 
water, and all penalties or forfeitures made, 
arising or accruing under the laws of the Unit- 
ed States." The territorial jurisdiction of the- 
court originally embraced the counties of Wash- 
ington and Alexandria, and the waters of the- 
Potomac coursing between them, and forming 
the District of Columbia. The latter has now 
within its limits the county of Washington;, 
the county of Alexandria having been reced- 
ed back by congress to the state of Virginia. 
The court was created by an act of congress,, 
approved by President Adams, as early as Feb- 
ruary 27, 1801, at a period when the judicial 
power of the government was in its infancy, 
and exercised the jurisdiction conferred upon it 
by law, and administered justice upon the 
rights and property of men for more than a 
.half century of its history. Its judges ranked, 
'well as jurists, while some still merit and re- 
ceive distinguished consideration for the skill 
they evinced, and the contributions they made- 
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to American jurisprudence- It will be found 
that lawyers of great learning and ability took 
part in these proceedings, in some instances 
distinguished talent in the profession from the 
states. This work has not been one of profit, 
and we shall scarcely realize enough out of the 
sale of the entire edition issued to pay the ex- 
penses incurred in its publication, but this is 
immaterial, as we shall find our compensation 
largely in the pleasure afforded us in thus res- 
cuing from practical oblivion decisions of merit 
and value, as we believe, to the profession and 
to the community. 

HEMPSTEAD'S CIRCUIT COURT RE- 
PORTS. 

• [Hempst.] 

Reports of cases in the superior court of Ar- 
kansas territory, from 1820 to 1836, and in 
the district and circuit courts for the dis- 
trict of Arkansas, from 1836 to 185G. By 
Samuel H. Hempstead, Esq. One volume. 
Boston: Little, Brown & Co., 1856. 

The following is the preface: 

This volume of Reports is presented to the 
profession to preserve the decisions of the fed- 
eral courts of Arkansas in a more enduring 
form than in tradition. Adjudged cases be- 
come precedents, and it is therefore important 
that they should be known. In fact, if we 
have to appeal to recollection, or neglected rec- 
ords, justice safely administered can hardly be 
expected. Those practising in these courts 
have felt the inconvenience arising from the 
want of a published report of their decisions. 
If this volume shall wholly or partially remove 
the evil, my labor will not have been lost. " It 
can never be a source of profit to me, and cer- 
tainly distinction is not won by performing the 
duties of reporter. It forms a sort of judicial 
history of Arkansas from its commencement as 
a territory down to this time, and in that point 
of view will possess some interest there, if not 
elsewhere. The decisions of the superior court 
are embraced, because it is conceded on all 
hands that the court was always an able one; 
and although this book, no doubt, contains many 
cases of little or no value, yet in that respect it 
is not different from other Reports. Whilst 
tautology has been omitted in the opinions, the 
substance, and generally the exact language of 
the court, has been preserved. Cases sustaining 
a principle decided have been added; and if 
time had permitted, I should have made full 
notes to the cases. The late Benjamin John- 
son, of Arkansas, who sat in those courts for 
nearly thirty years, and was their pride and 
ornament, generally wrote out his opinions, and 
before his death placed such as had been pre- 
served in my hands. [Here follows a eulogy of 
Judge Johnson, which will be found in the 
Biographical Notes.] 

HOFFMAN'S LAND CASES. 

[Hoff. Land Cas.] 

Reports of land cases in the district court 
for the Northern district of California, from 
1853 to 1858, decided by the Honorable 
Ogden Hoffman, district judge. One vol- 
ume. Reported and published by Numa 
Hubert. San Francisco, 1862. 

The following is the preface: 

The accompanying volume contains all the 
opinions delivered by the judge of the United 
States district court for tie Northern district 
of California, in land cases, during the time 



over which the Reports extend. They were 
obtained by the reporter, with the judge's per- 
mission, from the files, and are published as 
originally prepared and delivered. There has 
also been added a list of the governors of Cali- 
fornia from its first settlement, etc., together « 
with a sketch of the early history of Upper 
California. In the appendix will be found a 
carefully prepared table of all the claims pre- 
sented to the board of commissioners, with the 
number of each on the docket of the commis- 
sioners, and of the district court to which it 
was appealed, and the corresponding number on 
the Index of Jimeno; also the name of the 
claimant, of the original grantee, the date of 
the grant, and the name of the raneho and of 
the governor who granted it, the quantity claim- 
ed, the county in which it, lies, a brief state- 
ment of the proceedings with regard to it before 
the board, the district and supreme courts, the 
number of acres when surveyed, whether a pat- 
ent has been issued, together with a full index 
of the names of ranches and of claimants. It 
is hoped the volume will be found useful to 
the profession. 



HOLMES' REPORTS. 

[Holmes.] 

Reports of cases in the circuit courts for the 
First circuit, from 1870 to 1S75. By Jabez 
S. Holmes. Boston: Little, Brown & Co., 
1877. One volume. Covers the same pe- 
riod as 3 and 4 Cliff., but does not contain 
any cases which appeared in those vol- 
umes. 

HUGHES' REPORTS. 

[Hughes (U. S.).] 

Reports of cases in the circuit and district 
courts for the Fourth circuit from 1870 to- 
1883, with some old cases beginning in 
1792. By Hon. Robert W. Hughes, district 
judge. Five volumes. Vols. 1-3 were pub- 
lished by W. & O. H. Morrison, Washing- 
ton, 1877-80; vols. 4-5, by Banks & Bros., 
New York, 1883. The last volume is de- 
voted to admiralty cases from 1808 to 1883. 

The following preface is from vol. 1: 

The decisions of the courts of the United 
States in the judicial circuit now designated 
as the Fourth, so far as yet published, are em- 
braced in the two volumes of Burr's Trial, by 
David Robertson; the two volumes of Mar- 
shall's Decisions, published by John W. Brock- 
enbrough; the volume of Taney's Circuit 
Court Decisions, published by J. M. Campbell; 
and the recent volume of Chief Justice Chase's 
Decisions, published by Bradley T. Johnson. 
In an appendix to Sixth Call's Virginia Re- 
ports are five decisions, three of which are not 
elsewhere to be found, 1 one of them by Chief 
Justice Jay, and .the other two respectively by 
Associate Justices Iredell and Washington. 
These three cases, in order that they may be 
found in some volume of United States Re- 
ports proper, are incorporated into the present 
volumes. I have also incorporated a decision 
of Chief Justice Ellsworth never before pub- 
lished in a permanent form, and two other 
cases, from Francois Xavier Martin's Notes of 
North Carolina Decisions, published in 1797. 
[Hamilton v. Eaton, Case No. 5,980; Jones v. 
Neale, Id. 7,483.] This author was afterwards" 

i [See Shelden v. Custis, Case No. 12,736; U. 
S. v. Mundell, Id. 15,834; Banks v. Greenleaf, 
Id. 959.] 
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chief justice of the supreme court of Louisi- 
ana. The present volumes contain all the de- 
cisions up to this time made by Chief Justice 
Waite which he has reduced to writing; and all 
decisions of Circuit Judge Bond preserved in 
manuscript form, which I have been able after 
careful endeavor to obtain. To-them I have 
added a number of decisions in circuit court 
made by the several district judges sitting 
there. I probably owe an apology to the pro- 
fession for including in the present volumes so 
many decisions in bankruptcy and admiralty 
of the district courts, and especially so many 
which have been made by myself. But, in 
truth, the necessity which was felt to exist of 
publishing these district court decisions, sug- 
gested the publication of those also which I 
could collect of the circuit courts. 

The admiralty jurisdiction of the ports and 
waters of Chesapeake Bay, and of the ports of 
the Carolinas, has been fruitful of many im- 
portant eases, reports of which cannot fail to 
be interesting to admiralty lawyers generally, 
while they are almost indispensable to those 
who practice in the admiralty courts of the 
Fourth circuit. Many cases are decided in the 
admiralty courts proper, which do not reach 
appellate courts. These decisions are upon 
points most frequently arising in practice, and 
the rulings in them are really of more practical 
value to the admiralty lawyer than those often 
are in the exceptional cases which go up by ap- 
peal for final determination. These remarks 
apply with greater force to the decisions of the 
courts of bankruptcy contained in these vol- 
umes. In the single district of Eastern Vir- 
ginia, there have been filed 6,455 cases in 
hankruptey, and 161 suits connected with bank- 
ruptcy; 6,616 in all. When the writer came 
to the bench, in January, 1874, under rulings 
of circuit and supreme courts then recently and 
soon afterwards made, a large proportion of 
these eases were brought before him by peti- 
tion praying the setting aside or modification 
or review of former orders and decrees made 
in them. Naturally, the action of the court 
upon these petitions suggested or required 
written explanations of the principles on which 
the court acted. These written decisions had 
often to be referred to in subsequent cases, and 
a desire for the publication of them in com- 
pendious and convenient form accessible to the 
bar has become general. These" are the con- 
siderations which have induced the writer to 
insert many of the more important of his own 
decisions in bankruptcy in the second volume, 
ami to collect from other districts of the cir- 
cuit like decisions- of his brethren of the bench. 
This he has done with diligence, and he regrets 
that he has been able to collect comparatively 
but few of these last. 

Although the decisions in these volumes are 
not published under distinct classifications, yet 
the reader will find that they are in fact group- 
ed in the following order, viz.: cases in eq- 
uity, eases at law, indictments, ex parte pro- 
ceedings under extraordinary writs, — these in 
the first volume; and, in the second, admiralty 
cases and bankruptcy cases. Near the end of 
each volume will be found a few cases dislo- 
cated from these groups. But for the feeling 
that reports professing to cover the period of 
the political offences against the civil rights 
and enforcement acts which have been tried 
in this circuit, would be deficient, if not em- 
bracing at least as many of the cases as exhibit 
the principles of law on which they turned, I 
should have gladly omitted the whole subject 
from these volumes. I reflect, however, that 
these are books for lawyers and not for poli- 
ticians or the populace; that the whole class 
of civil disorders out of which the trials grew 
have ceased, I hope and believe, forever; and 
that even if there be in the evidence as re- 
ported anything which, in worse times than 
the peaceful era which we now have entered 
and confidently anticipate, would tend to pro- 



duce or keep alive excited feeling, no such ef- 
fect is or will be possible. I am sure that no 
public evil can come from publishing the three 
or four trials of the class alluded to which are 
given in these volumes; and I should regret to 
find that in the manner in which the evidence 
has been reported any individual or class has 
been wronged either by omission or exagger- 
ation. 

The following preface is from vol. 4: 

The present volume of decisions in the com- 
mon law, equity and bankruptcy courts of the 
"United States, held in the Fourth judicial cir- 
cuit, will be followed by a volume of admiralty 
decisions, now in press. These two volumes 
will terminate the present series o/ Reports, 
as the object of their publication will hence- 
forth be fully subserved by the Federal Re- 
porter, edited by Robert Desty, Esq., and" pub- 
lished by the West Publishing Company, of St. 
Paul, Minnesota. That book furnishes with 
admirable promptness and fidelity reports of 
all important decisions rendered by the federal 
courts in all the judicial circuits and districts 
of the United States. 

The following prefaee is from vol. 5: 

The present volume is a collection of the de- 
cisions of the courts of the Fourth circuit on 
admiralty subjects which are not included in 
the various Reports of this circuit already pub- 
lished. Some of the cases contained in this 
volume have previously appeared in print. The 
"first six 'were selected from old numbers of 
Hall's Law Journal (a magazine long out of 
print and scarce), and a number of the remain- 
der have appeared in the Federal Reporter. 
But it was nevertheless deemed advisable to 
insert them, so as to make the volumes of 
Hughes' Reporte an epitome of the federal de- 
cisions of the circuit— the more so, as the fadl* 
ities for prompt publication afforded by the 
Federal Reporter will render unnecessary the 
continuance of the present series. It is to 
be regretted that reporters have not hitherto 
adopted more frequently the plan of collecting 
admiralty decisions into separate volumes. 
The practitioner who desires to make a spe- 
cialty of admiralty finds the law on the sub- 
ject scattered through scores of volumes of 
federal reports, many of them scarce and all 
costly. He may frequently have to purchase 
an entire volume for the sake of a single case. 
Hence, until late years the decisions of one 
circuit have been practically inaccessible to the 
bench and bar of another. The result has been 
a serious conflict of authorities on many points 
of admiralty law. The comparative cheap- 
ness of the later federal reports as compared 
with the old, the increase of association law 
libraries, and, above all, the foundation of the 
Federal Reporter will gradxially make this con- 
flict disappear. In fact it is already disap- 
pearing, and under the influences above speci- 
fied the system of admiralty law is daily be- 
coming more homogeneous and less fettered by 
the restrictiveness of former judges. And al- 
though in the past, a support might not have 
been secured for such a publication, yet con- 
sidering the unexampled growth of admiralty 
jurisdiction and litigation in the past decade, 
the day is not far distant when a magazine de- 
voted exclusively to admiralty in America will 
be established and generously sustained. Then 
the admiralty lawyer will no longer be obliged, 
in order to keep posted in his profession, to 
cumber his library with hundreds of pages of 
mere descriptions of patent machines, or dis- 
cussions as to whether some town ought to be 
made to pay her bonds. The plan of reporting 
by subjects instead of by states or circuits is 
certainly the proper plan and as certainly the 
plan of the future. A few cases have been 
incorporated in this volume which, while not 
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strictly speaking a part of admiralty law, are 
so cognate thereto as to have been deemed 
worthy of insertion. The reporter, not wish- 
ing to make the judges responsible for his 
head-notes, has distinguished by an asterisk 
those which were prepared by himself, leaTing 
without any distinguishing mark those pre- 
pared by the judges. Some of the cases have 
been annotated by additional authorities on 
the question decided; care being taken how- 
ever not to use such notes as a means of in- 
flicting the. private opinions of the reporter on 
the profession He regrets that the demands 
of his practice prevented him from" making 
these notes more extensive. 

LOWELL'S DECISIONS. 

[Low.] 

Judgments delivered in the federal courts for 
the district of Massachusetts, from 1865 to 
1877. By John Lowell, district judge. Two 
volumes. Boston: Little, Brown & Co., 
1872. 

MCALLISTER'S CIRCUIT COURT RE- 
PORTS. 

[McAll.] 

Reports of cases in the circuit courts for the 
districts of California, from 1855 to 1859. 
By Cutler McAllister. One volume. New 
York: John S. Yoorhies, 1859. 

MAO ARTHUR'S PATENT CASES. 

[MacA. Pat. Cas.] 

Reports of cases in the circuit and supreme 
courts of the District of Columbia on ap- 
peal from the commissioner of patents, 
with a table of the patents involved in 
such cases, and with references to cases 
wherein these patents have been subse- 
quently litigated. By Frank MacArthur, 
examiner of interferences in the United 
States patent office. One volume. Wash- 
ington, D. C: William A. Morrison, 1885. 

The following is the preface: 

It is believed that these decisions of the 
judges on appeal, now presented to the profes- 
sion in collected form, will prove an interesting 
addition to the literature of patent law, The 
decisions cover very nearly the entire period of 
the active life of the patent office. In the sys- 
tem of quasi-judicial investigation, or examina- 
tion preceding the grant of the patent, which 
was instituted by the act of 1836, the judges 
of the circuit and supreme courts of the district 
of Columbia have acted for many years as the 
tribunal of last resort. According to the pro- 
visions of the original act of 1836 the applicant 
was giyen an appeal from the decision of the 
commissioner to a board of examiners appointed 
by the secretary of state for that purpose. By 
the act of 1839 this appellate jurisdiction was 
vested in the chief justice of the circuit court 
of the District of Columbia. This jurisdiction 
was extended by the act of 1842 to include the 
associate justices of the court. By the act of 
1870 and bv the Revised Statutes now in force 
the appeal is taken to the supreme court of the 
District of Columbia, sitting in general term. 
In their anomalous relations with an executive 
department, the judges do not exercise the 
purely judicial functions of a court of record. 
The judgment is recorded in the patent office 
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and controls the further proceedings of the 
commissioner, but does not preclude any person 
interested from renewing the contest in another, 
forum. The very singularity of this relation, 
however, gives peculiar value to these decisions 
as the opinions of the judicial mind upon the 
many questions that arise in the patent office 
in the preliminary stages of the patent unaf- 
fected by the presumptions of law that follow 
the patent itself throughout the subsequent liti- 
gation. In this regard these cases f urnish^ a 
line of precedents bearing upon the controversies 
that arise by way of bill in equity under section 
4915, Rev. St., to compel the issuance of the pat- 
ent. For a brief period immediately following 
the opinion of .the attorney general of August 20, 
1881, the secretary of the interior exercised con- 
current jurisdiction with the court as an ap- 
pellate tribunal from the commissioner of pat- 
ents, by way of petition, in the nature of ap- 
peal. It may now be regarded, however,' as 
definitely established by the decision of the su- 
preme court of the United States in the case of 
U. S. v. Butterworth, 29 O. G. 615, that the 
supreme court of the District of Columbia exer- 
cises an exclusive jurisdiction over the judicial 
actions of the commissioner. This circum- 
stance may be thought to lend additional impor- 
tance to these volumes. Many of the decisions 
appearing in this volume are already well 
known. Some of the opinions of Judge Oranch 
were included in an early edition of Curtis on 
Patents, and individual opinions have from 
time to time found their way into periodicals 
or have become familiar by .dint of citation; 
but as a body of judicial learning, the decisions 
have been practically unavailable to the profes- 
sion. Many of the cases were digested by Mr. 
Law in his valuable digest, under the name of 
'"The Manuscript Appeal Cases;" but, as the 
lawyer is aware, the syllabus without the case 
is but an illusive guide to the law. This vol- 
ume has been carefully and faithfully compiled 
from the original records on file in the United 
States patent office. It is expected that an- 
other volume of equal size will bring the Re- 
ports down to date, and it is the present inten- 
tion of the author to include in the second vol- 
ume the opinions of the attorneys general in pat- 
ent matters, now scattered through the sixteen 
volumes of the Opinions of the Attorneys Gen- 
eral. [Mr. MacArthur died shortly after the 
first volume was published, and the second was 
never issued.] The table of patents, which im- 
mediately precedes the text, will enable the 
reader to follow the subsequent history of the 
application or patent under consideration in any 
particular case so far as it has been involved 
in litigation, and has been construed, sustained, 
or declared invalid. 

McCRART'S REPORTS. 

[McCrary.] 

Cases in the circuit courts for the Eighth cir- 
cuit, from 1877 to 1883. By George W. Mc- 
Crary, circuit judge. Five volumes. Chi- 
cago: Callaghan & Co. The volumes ap- 
peared at intervals from 1881 to 1884. 

MCLEAN'S REPORTS. 

[McLean.] 

Reports of cases in the circuit courts for the 
Seventh circuit, from 1829 to 1855. . By 
John McLean, circuit justice. Six vol- 
umes. Vol. 1, Cincinnati: E. Morgan & 
Co., 1840. Vol. 2, Columbus: Derby & Al- 
len, 1843. Vol. 3, Cincinnati: Derby, Brad- 
ley & • Co., 1847. Vols. 4-6, Cincinnati: 
Derby & Co., 1851-1856. 
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The following preface is from vol. 1: 

These Reports were prepared and published 
at the request of gentlemen of the bar, in differ- 
ent parts of the Seventh circuit; and it is 
hoped that they will be found somewhat useful 
to the bench and the bar, at least within the 
circuit. Many of the important cases reported, 
were taken to the supreme court for revision, 
and the decisions of the circuit court in all of 
them were affirmed, with the exception of some 
two or three decrees, the principles of which 
were mainly affirmed, but the forms of entering 
the decrees were modified. These modifications 
are stated in the Reports. In some of the 
opinions of the court, there will be found a 
similarity to the opinions of the supreme court, 
on a review of the same cases. This arises 
from the fact, that the opinions in both courts 
were written by the circuit judge; who does 
not deem it necessary to write the opinions de- 
livered in the circuit court, over again. 



MASON'S REPORTS. 

[Mason.] 

Reports of cases in the circuit courts for 
the First circuit from 1816 to 1830. By 
William P. Mason. Five volumes. Boston: 
Wells & Lilly, 1819-1831. 

The following advertisement is from vol. 1: 

The judicial systems of the United States, 
and of the separate governments composing the 
Union, give the promise of so unlimited an in- 
crease to the number of volumes forming the 
library of the American lawyer, already over- 
crowded with English reports, that some apol- 
ogy to the profession seems necessary for every 
additional one that is presented to it. The 
present series of Reports was commenced at 
a period when the relations between this coun- 
try and Great Britain had thrown into the 
circuit courts of the United States an unu- 
sual quantity of business, and when the con- 
struction of national law, as well as the ad- 
justment of private rights, had given great in- 
terest and importance to their decisions. From 
the local situation of the First circuit, a large 
proportion of the most important cases fell 
within the jurisdiction of this court; and it 
was thought that a collection of them might 
not be altogether unacceptable to the profes- 
sion, nor without some advantage to the juris- 
prudence of the country. Although the same 
reasons cannot now be offered for the contin- 
uation of these Reports, as seemed sufficient to 
authorize their commencement, it is hoped that 
those gentlemen of the bar, who have occa- 
sion to look into this volume, will not find cause 
to regret its appearance. It has been the only 
object of the present reporter to give a correct 
statement of the eases as they were presented, 
and of the decisions of the court. The argu- 
ments of counsel have been added, when the 
nature of the discussion appeared to call for 
their insertion. To those, who are acquainted 
with the legal character of the learned justice 
who presides on this circuit, it will be suffi- 
ciently apparent, that this was all that would 
be left for the reporter to do. 



NEWBERRY'S ADMIRALTY REPORTS. 
[Newb.] 

Reports of admiralty cases in the district 
courts for the western lake and river dis- 
tricts, from 1842 to 1857. By John S. New- 
berry, of the Detroit bar. One volume. 
New York: Banks, Gould & Co.; Albany: 
Gould, Banks & Co., 1857. 



The following is the preface: 

In this volume are collected the most impor- 
tant admiralty decisions, of seven districts of 
the United States, bordering upon the great 
northern lakes and the Mississippi river and its 
tributaries, for the last ten years. The admi- 
ralty courts have been gradually growing into 
favor with those doing business upon these 
waters; and they are fast absorbing the en- 
tire mass of maritime litigation growing out 
of the vast shipping interest and extended com- 
merce of our inland navigation. And up to 
the present time, there has been no effort made 
to present in an authentic form, any of the ad- 
miralty decisions of the eminent judges pre- 
siding over these courts; but the profession 
have been compelled to rely upon newspaper 
reports, and tradition, for their knowledge of 
the decisions that may have been rendered. 
The want of such a book of reports has been 
often felt by those practicing in the admiralty 
courts; and it Was to supply that want, that 
the reporter undertook to gather from the in- 
land admiralty courts the materials forming 
the present volume. The author takes this op- 
portunity to acknowledge with pleasure, the 
great obligation he is under to the judges whose 
decisions are herein reported, for their full and 
hearty co-operation and assistance in enabling 
him to present to the profession so complete, 
and as he hopes will prove, so valuable an ad- 
dition to the admiralty learning of the country. 
He also would express his thanks to the many 
members of the profession, from Louisiana to 
Michigan, who have so kindly and promptly 
given so much valuable assistance in furnish- 
ing statements of facts, and memoranda of 
arguments upon the trial of the different cases. 
The publication of these Admiralty Reports 
will be continued, and will probably hereafter 
contain the decisions of other districts not re- 
ported in this volume. 



OLCOTT'S REPORTS. 

[Oleott.] 

Reports of admiralty cases decided by Judge 
Betts in the district court for the Southern 
district of New York, from 1843 to 1847. 
By Edward R. Oleott. New York: Jacob 
R. Halsted, 1857. 

PAINE'S REPORTS. 

[Paine.] 

Reports of cases in the circuit courts for the 
Second circuit, from 1810 to 1840. By 
Elijah Paine, Jr., counselor at law. Two 
volumes. The first was published in 1827, 
and the second in 1856, after the death of 
the editor, and under the supervision of 
Thomas W. Waterman, Esq. New York: 
R. Donaldson. 

The following preface is from vol. 2: 

A large proportion of the learning of the law 
is contained in the Reports. To be reminded 
of their utility, we need only to remember, 
that it is to this source we must look for the 
interpretation, not only of statutes, but also 
of all the leading rules and principles which 
eompose our system of jurisprudence. Evrry 
elementary treatise derives its sanction from 
the reported cases, and no judicial proceeding 
is conducted without constant reference to, 
and dependence upon them. They are as various 
as the conflicting and diversified interests of so- 
ciety, no two eases scarcely ever being in all 
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their features precisely alike. It is this protean 
character which gives them their true value, 
for they thus become eminently serviceable a 3 
examples. Arising, as they do, from, the com- 
mon transactions of active life, at the period 
of their decision they are of more or less, prac- 
tical significance; and while it must be admit- 
ted that some, in the progress of time, become 
obsolete, yet many, founded as they are upon • 
the broad and everlasting foundation of uni- 
versal justice, continue to be studied and cited 
long after the occasion which gave birth to 
them has been forgotten." It is not surpris- 
ing, then, that this species of knowledge is 
sought after with avidity by the profession, 
and that the best and most useful libraries 
are those which are the most complete in- all 
the standard reports. In a commercial community 
like ours, cases of deep general interest, in- 
volving many nice questions, are constantly 
being tried, and it cannot be doubted that the 
withholding an accurate report of them, would 
be a public misfortune. 

The comparative value of reports must de- 
pend upon the importance of the questions de- 
cided in them, as well as upon the dignity, 
ability and learning of the court. It may be 
safely affirmed, that the eases in the second 
volume of Paine's Circuit Court Reports, are, 
at least, equal in interest and importance, to 
any to be found in similar publications, while 
some of them are of very decided value. With 
regard to the court, it may be sufficient to re- 
mind the reader that they not only emanate 
from the circuit court of the United States, but 
from some of the ablest judges of that court. 
Of the judges we have only to enumerate the 
illustrious names of Chief Justice Jay, Brock- 
hoist Livingston, Wm. P. Van Ness, James M. 
"Wayne and Smith Thompson, to be satisfied of 
the high character of the bench which pro- 
nounced these opinions, and of their consequent 
weight as authority. To Justice Thompson, 
however, we are chiefly indebted for the learn- 
ed, clear and satisfactory decisions which are 
contained in this volume. [Here follows a ref- 
erence concerning Mr. Justice Thompson, 
which will be found in the Biographical Notes.] 
He subsequently filled the post and discharged 
the duties of chief justice of the state of New 
York; and on the 18th of March, 1823, a va- 
cancy having occurred on the bench of the su- 
preme court of the United States, by the la- 
mented death of the Hoa. Brockholst Living- 
ston, one of the associate justices and presiding 
judge of the circuit court in the Second circuit, - 
on the 9th of December of the same year Judge 
Thompson was appointed his successor. It was 
while he served in the latter capacity that the 
opinions contained in the following pages were 
pronounced. They were given by Judge 
Thompson when he had attained the fullest 
maturity of judgment, and after many years 
rich in experience as well as in study; they 
ought, therefore, to possess, and doubtless do 
possess, a superior value. This volume has 
been compiled from manuscript cases which the 
late Hon. Elijah Paine, Jr., had collected, and 
partly arranged with a view to publication. 
The design of Judge Paine was, , that they 
should form a second volume in +, ie series of 
his Circuit Court Reports, and he ^ad selected 
them with care for that purpose. They begin 
in 1827 and continue to 1840, thus commencing 
where the cases in the first volume of Paine's 
Circuit Court Reports leave off, and extending 
over a period of thirteen subsequent years. 
They were all decided in the Second circuit 
with one exception — a case relative to the right 
of British creditors to recover claims which 
subsisted prior to the American Revolution, 
tried in the Virginia circuit; and in which the 
.general principles of international obligation 
which ought to govern in such cases, are dis- 
cussed with great learning and ability by Chief 
Justice Jay. As this case had been marked for 



publication by Judge Paine, and was in itself 
of considerable interest and importance, it was 
not thought advisable to omit it; although it 
did not come within the original design and 
scope of the work, which was simply to report 
cases tried in the Second circuit. The bio- * 
graphical sketch of the late Judge Paine [see 
Appendix], prepared by his brother, Br. Mar- 
tyn Paine, a physician of eminence of this 
city, will command attention for the feeling, 
yet truthful tribute of affectionate admiration 
and regard it pays to the memory of one whom, 
while living, the bar of New York delighted to 
honor, and the recollection of whose learning 
and- virtues, now that he is no more, will long 
be preserved. The duties of the present editor 
may be comprised as follows: A careful and 
thorough revision of the manuscript; the prep- 
aration of an outline or statement of each case, 
except when rendered unnecessary by minute- 
ness and circumstantiality in the opinion; am- 
ple and comprehensive, and yet concise head 
notes; a complete table of eases; and a very 
full index. Both volumes have also been an- 
notated with a view to introduce the more re- 
cent cases. It is hoped that the notes, which 
are quite extensive, will prove useful, and that 
they will enhance the practical value of the ^ 
work. 



PETERS' ADMIRALTY DECISIONS. 
[Pet. Adm.] 

Admiralty decisions in, the district court for 
Pennsylvania. By the Honorable Richard 
Peters, with some cases decided by Judge 

' Hopkinson, from 1780 to 1806, and a few 
cases from other districts. The appendix 
contains the laws' of Oleron, Wisbuy, and 
the Hanse Towns, with the marine ordi- 
nances of Louis "XIV., a Treatise on Ad- 
miralty, and the laws of the United States 
relative to mariners. Two volumes. Some- 
times printed as one. Philadelphia: Wil- 
liam P. Farraud, 1807. 

PETERS' CHtOUIT COURT REPORTS. 

[Pet. C. C] 

Reports of eases in the circuit courts for the 
Third circuit, from 1803 to 1818. By Rich- 
ard Peters, Jr., counselor at law. One vol- 
ume. Philadelphia: William Fry, 1819. It 
covers part of the period covered by Wash- 
ington's Reports, but no cases are dupli- 
cated. 

The following is the advertisement: 

The public are exclusively indebted to Mr. 
Justice Washington for the reports contained in 
this volume. They have been compiled from his 
note books, in which they were entered, with 
no view to their publication, but solely for his 
private reference. They will be found to con- 
tain all the essential parts of a full report of 
the cases, and a faithful statement of the opin- 
ion of the court, on the points intended to be 
decided. It would have comported more with 
the estimate the editor has formed of the du- 
ties executed by him, to have omitted his name 
in the title page, but in compliance with the 
wishes of Judge Washington, and as this vol- 
ume forms the first, of a series of Reports he 
is about to publish, of decisions in the same 
court, and in which his agency will be more 
extensive, the present form has been adopted. 
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This volume contains all the cases decided in 
the circuit court, for the district of New Jer- 
sey, since Mr. Justice Washington presided in 
that court, and as late as April term, 1818; and 
all the decisions in the Pennsylvania district 
from 1815, to the division of the district, in 
1818. The publication of the earlier decisions 
of the court, in the Pennsylvania district, has 
been undertaken by a gentleman, whose skill 
and ability for the performance of the task, is 
universally admittted, and by whose liberal re- 
linquishment of the situation, in favour of the 
editor of this volume, he has become the re- 
porter of the decisions of the circuit court of 
the United States, for the Third circuit. 



ROBB'S PATENT CASES. 

[Eobb, Pat. Gas.] 

A collection of patent cases decided in the 
supreme and circuit courts from 1789 to 
1850, with notes. By James B. Robb, 
counselor at law. Two volumes. Boston: 
Little, Brown & Co., 1854. 

•» The following preface is from vol. 1: 

The collection of cases embraced in these 
two volumes, contain all of the patent cases 
decided in the circuit courts of the United States 
and reported prior to the first of January, 1850; 
and all of the cases decided in the supreme 
court of the United States to the same period. 
They are arranged as nearly a.s may be in 
chronological order; numbering one hundred 
and twenty-four cases, selected from sixty vol- 
umes of Reports, namely: Washington, Brock-, 
enboro', Peters, McLean, Paine, Gilpin, Galli- 
son, Mason, Wallace, Sumner, Baldwin, Story, 
and Woodbury and Minot, of the Circuit Court 
Reports;- -and Cranch, Wheaton, Peters, and 
Howard, of the Supreme Court Reports, thus em- 
bracing all of the decisions Illustrating the prin- 
ciples of the patent laws of the United States. 
A few cases have been decided by the state 
courts, involving, incidentally, questions arising 
under the patent laws, which have been omit- 
ted, as not affecting the principles or doctrines 
settled by the United States courts; exclus've 
jurisdiction of these subjects, in the adminis- 
tration of the patent laws, being vested in the 
United States circuit and supreme courts. The 
decisions upon the earlier statutes, in all cases 
which have been modified by subsequent legis- 
lation, have been appropriately noted, with ref- 
erence to the statutes, a collection of which will 
be found in the appendix, with marginal notes 
indicating the alterations and additional provi- 
sions. The index embraces all of the topics 
discussed and decided by these courts, and is 
so full as to greatly abridge the labor of search 
for the requisite authority. It is proposed to con- 
tinue this collection by the addition, from time 
to time, of volumes embracing the cases decided 
subsequent to the first of January, 1850, if the 
facilities afforded hereby shall be deemed suffi- 
cient to warrant it. It is much to be regretted 
that the numerous decisions of his honor, Judge 
Sprague, in the circuit court for the district of 
Massachusetts, have not been reported. Their 
luminous exposition of the principles of the pat- 
ent laws, in their application to the increasing 
and ever-varying mechanical developments of 
the laws of phenomena, in their progress from 
obvious to refined and intangible distinctions, 
which characterize the eases which he has been 
called upon to decide, would not only have en- 
hanced the value of these volumes, but would 
have greatly enriched the science of mechanical 
jurisprudence. Such of these decisions, how- 
ever, as may have been preserved, will be col- 
lected and embraced in the subsequent volumes 
of these Reports. 



SAWYER'S REPORTS. 

[Sawy.] 

Reports of cases in the circuit and district 
courts for the Ninth circuit, from 1870 to 
1884. By L. S. B. Sawyer. Fourteen vol- 
umes. San Francisco: A. L. Bancroft & 
Co., and the Bancroft-Whitney Co., 1873- 
1891. 

The following preface is from vol. 1: 

The judges of the circuit and district courts of 
the United States for the Ninth circuit, yielding 
to a very generally expressed desire of the legal 
profession in the circuit, that their decisions 
should be reported in a regular series, have au- 
thorized the undersigned to report such of the 
numerous decisions rendered as may be sup- 
posed to be of a somewhat general and perma- 
nent interest to the profession. The series will 
commence with the reorganization of the circuit 
courts, by the appointment of circuit judges, un- 
der the act of congress of April 10th, 1869. 
The .extension of the jurisdiction of the national 
courts by recent legislation, and the appoint- 
ment of circuit judges, who will be at all times 
engaged in the discharge of their duties on the 
circuit, has tendered to largely increase the busi- 
ness of these courts. Many legal propositions of 
great interest and importance are discussed in 
the decisions now being rendered in the United 
States circuit and district courts, and no circuit 
is likely to present a greater number of new and 
important questions of lasting interest, than the 
Ninth. The Reports now commenced will em- 
brace cases at law, civil and criminal; eases in 
equity, admiralty, and bankruptcy; and special 
eases arising under acts of congress. The circuit 
court for the district of California, in addition 
to its ordinary jurisdiction, has, also, the new 
and final appellate jursdiction from the United 
States consular and ministerial courts in China 
and Japan, in the exercise of which novel and 
interesting questions for adjudication are likely 
to arise. This volume contains the first case 
brought to the circuit court from the consular 
court at Canton, in the Empire of China. Should' 
the demand for the present volume indicate that 
it supplies a want to the profession, the series- 
will be continued. 

The following note is taken from vol. 4, p. 
455: 

The following cases were decided by Mr. Jus- 
tice Field, in the circuit court, before the pas- 
sage of the act of 1869, providing for the ap- 
pointment of circuit judges. Those relating to 
the title to real property are of special interest 
to the profession in California. The other cases 
are believed to be of general interest. Most of 
them have been often cited from the manuscript 
by the California bar, and a desire has been ex- 
pressed that they should be reported. The char- 
ges of the court, in the few instances in which- 
they are given, were delivered in writing, after 
argument, upon the points of law involved. The- 
questions received as thorough consideration as- 
is given to eases tried without a jury. 



SPRAGUE'S DECISIONS. 

[SprJ 

Decisions by Judge Sprague in maritime, ad- 
miralty, and prize causes in the district 
court for Massachusetts, from 1841 to 1864. 
Two volumes. Vol. 1 is edited by F. E. 
Parker; vol. 2, by John Lathrop. Vol. 1 
was published in 1861 by T. & J. W. John- 
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son & Co., Philadelphia. The second vol- 
ume was published in 1868 by Little, 
Brown & Co., Boston. 

The following preface is from vol. 1: 

A small part only, of the decisions made by 
Judge Sprague, have ever been reported. Ow- 
ing to his inability to use his eyes in reading or 
writing, his opinions were delivered orally. A 
considerable number of the opinions, embraced 
in this volume, especially the more elaborate 
ones, were originally written out from his dicta- 
tion, and some of them are now published for the 
first time. The others were in the first instance 
reported by the counsel, and published in the 
Law Reporter, or elsewhere. All of them have 
been revised by Judge Sprague, and now appear 
with his sanction. In this revision, the original 
reports have, sometimes, been curtailed, by omit- 
ting the analysis and comparison of evidence, 
which, however important to the parties in the 
cause, are of no interest to the professional read- 
er, who desires only to know what were the 
facts found by the court, upon which the law 
was pronounced. The head-notes were prepared 
by the judge; as a general rule, they contain 
only the points decided, but in some instances 
embrace legal propositions which were the foun- 
dation of the reasoning of the court. An oc- 
casional foot-note has been added, where the 
authorities subsequent to the decisions seemed 
to demand it; and these, and the references to 
cases, have been made by me as editor. In col- 
lecting the reported cases, I have had the valua- 
ble assistance of Mr. Charles Francis Adams, 
Jr., of the Boston bar, by whom most of that 
labor was performed. 

The following preface is from vol. 2: 

The first volume of Sprague's Decisions was 
published in 1861. In the early part of 1865, 
Judge Sprague retired from the bench. This 
volume includes the most important of the de- 
cisions rendered by him subsequently to the pub- 
lication of the first volume of his decisions, and 
some of a prior date. All of them now appear 
with the sanction of Judge Sprague. The prize 
cases were prepared for publication by the Hon. 
Richard H. Dana, Jr. The foot-notes were 
made by me as editor, and the work has been 
published under my supervision. [Signed] John 
Lathrop. 

STORY'S REPORTS. 

[Story.] 

Reports of cases in the circuit courts for the 
First circuit, from 1839 to 1845. By "Wil- 
liam W. Story. Three volumes. Boston: 
Charles C. Little and James Brown, 1842- 
1855. 

The following preface is from vol. 3: 

This volume contains the last opinions ever 
pronounced by Mr. Justice Story, and concludes 
the grateful labors of the present reporter. It 
will be found to contain no indications of fail- 
ure of powers, but to give added proof of that 
comprehensive grasp of intellect, singular acute- 
ness in analysis, luminous insight, and breadth of 
learning, which in him were so harmoniously 
blended, and directed to the great end of morals, 
justice and humanity. While the last opinion in 
this book was yet undelivered, Mr. Justice Story, 
after a short and violent illness, died on the 10th 
day of September, 1845, at the age of 66. [Here 
follows an account of the proceedings of the bar 
upon the death of Justice Story, which will be 
found under "Story" in the Biographical Notes.] 
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SUMNER'S REPORTS. 

[Sumn.] 

Reports of cases in the circuit court for the 
First circuit, from 1829 to 1839, by Hon. 
Charles Sumner. Three volumes. The 
second edition was published in 1851 by 
Charles C. Little and James Brown, Bos- 
ton. 

TANEY'S CIRCUIT COURT REPORTS. 

[Taney.] 

Reports of cases in the circuit court for the 
district of Maryland, decided by Roger 
Brooke Taney, chief justice of the supreme 
court, from 1836 to 1S61. Reported by 
James Maron Campbell, of the Baltimore 
bar. One volume. Philadelphia: Kay & 
Bro., 1871. 

The following notice is from page iii.: 

As circumstances prevented the publication of 
this volume during the lifetime of the compiler, 
the laborious and important duty of reading the 
proof necessarily devolved upon others. In this 
emergency, Mr. Brightly, of the Philadelphia 
bar, most kindly offered his services. The fam- 
ily of the late chief justice desire to express 
their appreciation of the motives which prompt- 
ed him to this "labor of love," while they feel 
assured they may unite with the profession in 
the opinion, 

"Nil tan git quod nou sequlparat." 

VAN NESS' PRIZE CASES. 

[Van Ness.] 

Reports of two prize cases in the district 
court for the New York district. By the 
Honorable William P. Van Ness, district 
judge. New York: Gould, Banks & Gould, 
1814. 

The following is the preface: 

The first of the following opinions was publish- 
ed in the National Advocate on the 3d January 
last. The amount of properly in controversy, the 
nature of the principles which it involved, and 
the ability with which they had been examined 
and illustrated by the judge, gave to this ease 
a novelty and importance that attracted very 
general attention. The publishers were so fre- 
quently applied to, by their customers and oth- 
ers, for copies of this opinion, without being able 
to supply the demand, that they at length re- 
solved to reprint it in the form of a pamphlet. 
While it was in the press, they were informed 
that Judge Van Ness had decided another in- 
teresting question of prize law; and on applica- 
tion to him, received the second of the following 
opinions. This, in point of time, was first deliv- 
ered'; but as the printing of the other was com- 
menced before it was obtained, the order could 
not conveniently he changed. This will explain 
also some allusions in the Case of Beswicke & 
Son, to questions decided in the Case of Rich- 
ardson. 

, WALLACE'S NOTES OF DECISIONS. 

Manuscript reports of cases in the Third cir- 
cuit. See Wall. Sr. 
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WALLACE'S REPORTS. 

[Wall. Sr.] 

Reports of oases in the circuit court for the 
Third circuit in 1801. By John B. Wal- 
lace. One volume. The second edition 
was published in 1838, with two additional 
eases. This has been reprinted by W. J. 
Gilbert, St. Louis, 1871. 

The following is the preface to the first 
edition: 

By those who are conversant with subjects of 
municipal jurisprudence, the design of publish- 
ing memorials of adjudged cases in the circuit 
court of the United States for the Third cir- 
cuit, will, no doubt, be received with approba- 
tion. Questions on the constitution and laws 
of the United States, on general commercial 
law, and the law of nations, must furnish a 
series of decisions highly valuable to every ju- 
ridical officer, and of great importance to the 
community; and such are the questions which 
will principally occupy the attention of this 
court. It is only for the execution of the task, 
that I feel anxiety. I am no ways satisfied, 
that this first essay will be thought to augur 
favorably of the reporter. It may serve, how- 
ever, to soften the rigor of judgment, to know 
that it has been made under considerable disad- 
vantages which will not attend upon future 
efforts; and if, in these circumstances, the pres- 
ent publication should meet with patronage, I 
shall feel encouraged to proceed, in the hope of 
arriving much nearer to the point of merit. The 
state of each ease will, I think, be found to 
be accurately given; and the opinion of the court, 
generally, in the words in which it was deliv- 
ered; with only such slight departures in mere 
phraseology, as to create no variation in the 
sense. It does not come within the power of 
any one but the stenographer, to exhibit a copy 
of an oral discourse that shall, in every partic- 
ular, comport with the original. Where the 
opinions were written, I have been favored by 
the judges with leave to take copies. As to 
the arguments of counsel, from their nature, 
they require much compression: where several 
are* concerned; the arguments of all on each side 
must be thrown together. In doing this, much 
of the spirit, and many of the beauties of an 
eloquent debate will be lost. I have to lament, 
that it is not within the compass of such com- 
pilations to do justice to the great abilities which 
are conspicuous at the bar of the court in which 
these cases were decided. All that I can pro- 
fess to have given on this head, is a correct 
state of the points made by the counsel, and 
the substance of the arguments on each side. 
It may be thought that I sometimes give to the 
arguments a cast rather more forensic than is 
usual in the modern style of reporting; and 
that I too frequently introduce into the prin- 
cipal report, colloquial and incidental matter. 
I am not conscious, however, of having indulged 
tliis too far; and where I have yielded to it, I 
promise myself, it will be found to answer some 
useful purpose; and to present, if not so much 
of symmetry, at least a more natural exhibition 
of the case. I have only to add, that in the out- 
set of a great national judicature, it appeared 
to me proper, not only to record the more solemn 
sentences of the law, but also to preserve rules 
of practice, and the course of proceeding. In 
courts long established, and where the practical 
forms and principles are well understood, or 
may be traced to digested systems, the preser- 
vation of these incidental cases of a discretion- 
ary kind, would not be so important. But in 
this court, which must, in some measure, orig- 
inate a code of practice, points of that nature, 
when settled, become of considerable conse- 



quence. Should my design be approved, I pur- 
pose to continue a report of the adjudged cases 
in the Third circuit. 

The following is the preface to the second 
edition: 

Frequent orders, which we have not been 
able to supply, for these Reports of the late Mr. 
Wallace, published many years ago, have in- 
duced a reprint of them; to which are added 
two new cases, decided in the same court, and 
hitherto unpublished. The volume appeared 
originally in a pamphlet number, and was in- 
tended to have been continued. The court it- 
self, however, was of short duration. Its his- 
tory, brief and instructive, has thus been beauti- 
fully given to us: "It was established at the 
close of the second administration of our gov- 
ernment; and although this particular measure 
was deemed by wise men on all sides, and is 
still cited by many of them as the happiest or- 
ganization of the federal judiciary, yet, having 
grown up amid the contentions of party, it was 
not spared by that which spares nothing. In a 
year after its enactment, the law which erected 
the court was repealed; and judges who had 
received their offices during good behavior, were 
deprived of their offices without the imputation of 
a fault." Much time and labor, it is known, 
were bestowed by Mr. Wallace, in recording the 
decisions of the court which succeeded; and we 
have lamented, in common with others, that 
the profession never realized the expectation 
long had, of seeing the decisions of Judge Wash- 
ington thus favorably presented to the public. 
The publication, though actually begun, was de- 
layed, and the manuscripts of that excellent 
judge, since printed, give ideas of the cases in 
general so correct, that considering the size of 
the work, and that it is still easily to be found, 
a continuation of the work of the original re- 
porter is not undertaken. 

The following reference to this work of Mr. 
Wallace is taken from Wallace's Reporters, 
pp. 340-341, footnote: 

It was their author's intention [John Brad- 
ford Wallace, author of Wallace, Sen., Re- 
ports] to publish the decisions of Judge Wash- 
ington [associate justice of the United States 
supreme court], and there were recently in the 
possession of his son, the late Horace B. Wal- 
lace, Esq., of Philadelphia, whose testamentary 
executor purposes to present them to the Frank- 
lin Library [now known as the "Philadelphia 
Library"] of that city, three large volumes rich- 
ly bound in blue Turkey morocco of the Report- 
er's Notes, from 1801 to 1816, of cases in the 
Third circuit, of which the bench was then oc- 
cupied by Judges Washington and Peters. They 
cover a part of the same term embraced by the 
work called "Washington's Circuit Court Re- 
ports"; "a book," says Mr. Marvin (Leg. Bibl. 
720), "which was printed from Judge Wash- 
ington's Notes, never originally designed for the 
press; and which while accurate, so far as it 
goes, is but an imperfect monument to the judi- 
cial powers of that upright man. It was a mat- 
ter of deep regret with Judge Washington, as 
it was with the profession of that day generally, 
and especially with Mr. Wallace's friends, that 
the decision of the Third circuit should not 
have been given to the bar by their original 
reporter. The work would have been an en- 
during monument alike of his fine intellectual 
powers and accomplishments, and of Judge 
Washington's first-rate capacities as a judge up- 
on the circuit." 

These Notes of Decisions by Wallace have 
been examined. They are contained in three 
manuscript folio volumes, ^n the Philadel- 
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pliia Library. The first is a folio of trials, 
containing arguments of counsel, time of 
adjournment of court, remarks of Justice 
"Washington of points of law, objections to 
evidence and witnesses, etc. .The reporter 
seems to have watched the trials very close- 
ly, and to have taken minute and accurate 
notes of the proceedings. This folio con- 
tains no opinions. The second is a folio of 
hearings on motions and rules, with the 
points of counsel in reference thereto. The 
cases are the same as in the folio of trials. 
There are no opinions in the folio of rules, 
but the arguments of counsel are given ex- 
haustively. The third is a folio of opinions, 
containing facts and opinions in federal 
cases, with a few state (Pennsylvania) cases 
added. Pencil notes on the margin seem to 
indicate that these cases have been resorted 
to for publication (probably for Washington's 
Gircuit Court Reports, to certain volumes of 
which these marginal Dotes often refer, and 
with which the cases in this folio com- 
pare very closely). This folio, unlike the 
others, seems to have been prepared for the 
press, though the pages are not numbered, 
and seem to have been thrown together with- 
out order after copying the manuscript. The 
cases in all the folios are the same, and all 
the federal cases are contained in Washing- 
ton's Circuit Court Reports. 

WALLACE, JR.'S REPORTS. 
[Wall. Jr.] 

Cases in the circuit court for the Third cir- 
cuit, from 1842 to 1862. Reported by John 
William Wallace. Three volumes. Phila : 
delphia: Vol. 1, Walker, 1849; vols. 2 and 
3, T. & J. W. Johnson & Co., 1854-1871. 



WARE'S REPORTS. 

[Ware.] 

Cases decided by Hon. Ashur Ware in the 
district court for the district of Maine. 
Vol. 1 (1822-1829), Portland: Colman & 
Chisholm, 1839; 2d Ed., by Edward H. 
Daveis (with additional cases, 1854-1855), 
Boston: Little, Brown & Co., 1856; vol. 2 
(1839-1849), by Daveis, and sometimes cit- 
ed as Daveis' Reports, Portland, 1849; 2d 
Ed., Portland: Loring, Short & Harmon, 
1873. Vol. 2 contains some of Judge 
Ware's decisions in the circuit court. Vol. 
3 (1853-1866), by George F. -Emery, Port- 
land: Loring, Short & Harmon, 1874. 

The following preface is from vol. 1, 2d 
Ed.: 

The first edition of these Reports has been 
out of print for several years. In preparing the 
second, a few notes have been added, and some 
additional cases, decided since the publication 
of Daveis' Reports. The corrections of typo- 
graphical errors in the first edition, wherever the 
sense is affected by them, have been made under 
the direction of Judge Ware. 



The following preface is from vol. 2, first 
edition: 

This volume contains a selection of cases in 
the district court, principally in admiralty, de- 
cided by Judge Ware since the publication of 
Ware's Reports, and also some opinions pro- 
nounced by him in cases decided in the circuit 
court. The Note upon the Admiralty Jurisdic- 
tion [Case No. 6,914], was written out at the 
request of the reporter, while the printing was 
in progress. The decisions in bankruptcy, which 
formed the great mass of the business in the 
district court, for some years after the act went 
into operation, have been omitted, excepting a 
few cases presenting points of more general ap- 
plication. The rubrics have been prepared un- 
der direction of the judge, and are generally 
given as made by him at the time the cases 
were decided. 

• The following preface is from vol. 2, 2d 
Ed.: 

This volume is a reprint of Daveis' Reports, 
published in 1849. Its present title has been sub- 
stituted for that of the former edition for sake 
of uniformity, it being the purpose of the pub- 
lishers to issue a third volume of Judge Ware's 
Decisions, which have never been published in a 
form for preservation. 

The following preface is from vol. 3: 

A short time prior to the death of Judge "Ware, 
the materials constituting the principal con- 
tents of this volume were placed in the hands of 
the reporter, for the purpose of preparing the 
same for publication in a form suitable for 
preservation. Some of the more important 
cases, especially those decided in Massachusetts 
district during the temporary illness of Judge 
Sprague, have been heretofore published in pe- 
riodicals of an ephemeral character, but the 
major part of them has never appeared in print 
in any form. In preparing this, the third and 
last volume of Ware's Reports, the reporter did 
not have the benefit of the supervision of the 
author of these "decisions," which will account 
for (especially among those familiar with Judge 
Ware's chirography) defects which otherwise 
would have been avoided. But however defective 
the manner of executing the work, the test of the 
volume will be found as perfect as was practi- 
cable to make it during the process of printing; 
and although errors in the citations of authori- 
ties may he frequently noticed, especially of 
statutes, those can be readily overcome by re- 
ferring to the "Errata," which has been pre- 
pared with care since the body of the work 
went to press. No apology surely will be re- 
quired for preserving in an enduring, form the 
eulogiums found in the appendix, much less for 
giving to the public the latest opinions of him 
of whose prior ones the eminent judge who suc- 
ceeded their author so recently said: "I helieye 
no treatises or reports are now extant which are 
at this moment more useful to the profession, or 
more frequently acknowledged as authority, or 
which can afford more knowledge and informa- 
tion, than these reports." 

[Signed] Geo. P. Emery. 

The following advertisement is from vol. 3: 

This volume contains the latest opinions of 
Judge Ware, and is entirely new. It is a sequel 
to the first and second volumes (the latter orig- 
inally entitled "Daveis' Reports") issued in his 
lifetime. All together give- to the public the 
benefit of his judicial labors for more than for- 
ty years. Congress having failed to "confer on 
him the advantages of the retiracy provisions 
now provided for judges of the federal courts, 
this publication appeals with all the more force 
to the patronage of a profession not wont to 
ignore the service of a public benefactor. 
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WASHINGTON'S CIRCUIT COURT RE- 
PORTS. 

[Wash. C. OJ 

Reports of cases in the circuit court for the 
Third circuit from 1803 to 1827. Reported 
by Richard Peters, Jr. Four volumes. 
Philadelphia: P. H. Nieklin and P. John- 
son. Vol. 4 was published in 1829. A sec- 
ond edition was published in 1853 by T. & 
J. W. Johnson, Philadelphia. 

The following advertisement is from vol. 1: 

When, in 1819, the editor published "Reports 
of Cases Determined in the Circuit Court of the 
United States, for the Third Circuit," it was 
his intention to proceed with a work which 
would have placed in the hands of the profes-. 
sion, the decisions of that court from 1815 to 
the present period. This purpose has been sus- 
pended, in consequence of an impression, de- 
rived from the limited sale of the volume, that 
the publication of the earlier cases, should have 
preceded those which were then printed. That 
these cases would have appeared long since, was 
an expectation entertained and expressed at the 
period referred to. It was understood, that 
they had been prepared for the press, by a pro- 
fessional gentleman, who had devoted much 
time and attention to the trust; and who in- 
tended to complete the work within a short time. 
[This reference is to Wallace's Notes of Deci- 
sions; for an account of them see Wall. Sr.] 
These expectations have been disappointed; and 
in accordance with the wishes of Judge Wash- 
ington, these Reports are now published; this 
volume being the first of a series, which will 
contain all cases decided in the Third circuit, 
during the time That distinguished and learned 
gentleman has presided in the court. The eases 
are taken from the manuscripts of the judge, 
and they will be found to contain all the mat- 
ters essential to be known, and a full and ac- 
curate statement of the opinions of the court, 
in every case. It may be claimed with con- 
fidence, that this work will contain a body of 
law, of the highest interest to the community. 
The jurisdiction of the circuit court of the 
United States, extends to international and 
commercial questions, of the greatest, and of the 
most general importance: its particular prov- 
ince to examine and decide upon revenue, and 
questions arising under the patent laws; and 
the final determination by the court, of the 
many principles by which the land titles of a 
very considerable portion of Pennsylvania are 
regulated — these circumstances, together with 
the various and changing relations of the United 
States, between 1803 and 1815; our neutrality; 
our belligerent and peaceful positions; gave rise 
to very many of the most intricate and important 
legal investigations. The volume now publish- 
ed will be immediately followed by others, and 
the work will be completed as early as possible. 

The following advertisement is from vol. 3: 

The editor, in presenting this volume to the 
profession, begs leave to state, that, contrary to 
his expectations, the work cannot be compre- 
hended in less than four volumes. This is the 
necessary result of the abundance and import- 
ance of the matter, contained in the manuscripts 
of Mr. Justice Washington; and of the length 
of the judicial period, during which he has, so 
honourably and so ably, presided in the circuit 
court of the United States, for the Third circuit. 
In this volume, are, the decisions of Judge 
Washington in the circuit court of Pennsylva- 
nia, from April term, 1811, to April term, 1814, 
inclusive; and from April term, 1S18, to Octo- 
ber term, 1819, also inclusive; and the cases 
decided in the circuit court of New Jersey from 
April, 1818, to October, 1S20. The intervening 
cases are contained in 1 Peters's Reports, pub- 



lished in 1819. It is not intended to proceed 
further with the last-mentioned work; but to 
complete the publication of the remaining cases- 
decided in Pennsylvania and New-Jersey, in a 
fourth volume to these Reports; which it is ex- 
pected will be .printed in 1828. The three vol- 
umes of these Reports, with First Peters's Re- 
ports, and the succeeding volume of the present 
work, will exhibit a series of decisions, com- 
mencing in 1803, and ending in 1828. In no 
portion of the political existence of the United 
States, have cases of such novelty, interest, and. 
high importance to the community, been pre- 
sented before the courts of the United States, 
for judicial investigation and decision; and be- 
fore the circuit court, for the Third circuit, most 
of the questions of law arising out of these 
cases, have been first examined and adjudged. 

The following preface is from vol. 4: 

The editor has now completed the pledge given, 
to the profession and to the public, on the com- 
mencement of this work. The present volume 
contains the decisions of the circuit court of the 
United States for the Third circuit, comprising 
the districts of Pennsylvania and New Jersey,, 
from April term, 1820, to October term, 1827, 
inclusive; with some cases decided in 1818 and 
1819, omitted in the third volume of this work? 
and completing the series of cases adjudged in 
that court from 1803. Few of the decisions of 
the court remain to be published. By the liber- 
ality of Messrs. Nieklin and Johnson, this vol- 
ume has been extended to an unusual size, for 
the purpose of completing the series, as far as 
practicable; and it will be found to contain a 
body of most useful and highly valuable law 
learning, and an equal, if not a greater number 
of interesting cases, than any volume of reports 
heretofore published in the United States. In 
the conclusion of his labours, the editor claims 
to avail himself of the occasion to express his 
high sense of the judicial talents, legal discrim- 
ination, laborious and persevering industry, and' 
exalted virtues of the learned and venerable 
judge, from whose manuscripts, exclusively, this 
work has been published. In this record of his 
feelings, he proudly testifies his gratitude for the 
affectionate friendship, and for the many mani- 
festations of kindness and regard he has re- 
ceived from Mr. Justice Washington. 

WOODBURY AND MINOT'S REPORTS. 

[Woodb. & M.] 

Reports of cases in the circuit court for the 
First circuit from 1845 to 1847. By Charles 
L. Woodbury and George Minot. Three- 
volumes. Boston: Charles C. Little and 
James Brown, 1847-1852. 

WOODS' REPORTS. 

[Woods.] 

Cases in the circuit courts for the Fifth cir- 
cuit, from 1870 to 1882. Reported by Hon- 
William B. Woods, circuit judge. Four 
volumes. Chicago: Callaghan & Co., 1873- 
18S3. 

WOOLWORTH'S CIRCUIT COURT RE- 
PORTS. 

[WoolwJ 

Cases in the circuit courts for the Eighth- 
circuit, from 1863 to 1869, being the deci- 
sions of the Honorable Samuel F. Miller, 
associate justice of the supreme court. Re- 
ported by James M. Woolworth, counselor 
at law. One volume. Chicago: Callaghan 
& Cockeroft, 1870. 
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PROCEEDINGS UPON THE RETIREMENT OF 

FEDERAL JUDGES. 



BETTS, SAMUEL ROSSITER. 

TFor brief biographical notice, see 30 Fed. Cas. 13B3.] 

The following extract is reprinted from 2 
Ben. 559: 

Died at New Haven, Nov. 3. 1863, Samuel Ros- 
■siter Betts, for many years judge of the distinct 
court of the United States for the southern dis- 
trict of New York. 

The following were the proceedings in that 
court on the announcement of his death on the 
following day, Judge Blatchford, with Judge Ben- 
edict, of the eastern district, being on the bench : 

Hon. Samuel GL Courtney, district attorney of 
the United States, moved the adjournment of the 
court as follows: "May it please your honors, I 
rise to perform the sad duty of announcing form- 
ally to the court the death of Hon. Samuel R. 
Betts, for nearly forty-five years the judge of the 
United States district court in this district. He 
died on Monday evening at New Haven, whither 
he had removed after his resignation of his seat 
upon the bench. My acquaintance with him was 
of recent date, but during the time that I have 
been officially connected with this court I have 
been brought into intimate relations with him, 
and I always found him courteous, kind, and 
urbane in every respect. To the older members 
of the bar his history is better known than to me, 
and I shall leave it to them to say what they have 
to say of his character and merits. I will only 
say that he died full of years and full of honors, 
and out of respect to his memory I move that this 
court do now adjourn." 

Mr. B. C. Benedict rose to second the motion, 
and said : "I feel that it is my painful duty to say 
a few words in seconding this motion, because of 
my long acquaintance with Judge Betts, and my 
long practice in this court. I had known him 
since 1823, when I was a student in his office, and 
his family I had known before that time. I have 
practiced almost uninterruptedly in this court 
since his appointment, in 1827, by Mr. Adams, 
who, together with Mr. Clay, signed his commis- 
sion. He came to this city from the country, 
where he had been eminent at the bar, and for 
some years circuit judge. He came, therefore, 
with great familiarity with the legal questions 
which occupy the courts of common law, but with 
little acquaintance with those with which an ad- 
miralty court must deal. When he came here 
there was almost no business in the court. It did 
not then sit a week where now it sits a month. 
Thus he had leisure to familiarize himself with 
the law of admiralty, and he soon became one of 
the most learned judges in that branch of the law. 
As time went on the business of the court in- 
creased, and his experience in admiralty became 
far more extended than that of any other judge 
that ever sat on the bench. He, more than any 
other man, formed the admiralty system of the 
United States. When he came to the bench the 
British view of the jurisdiction of the admiralty 
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prevailed. He devoted himself to that branch of 
the law in the spirit which belonged to it of old, 
and which has since been adopted by the jurists 
and courts of this country, and his views have 
prevailed everywhere, though at first they were a 
novelty. His decisions were always characterized 
by acuteness, learning, and research. If they had 
been carefully reported they would have built up 
for him a reputation which would have been like 
that which the chancery decisions of this state 
gave Chancellor Kent, or which the English ad- 
miralty decisions gave to Lord Stowell. But in 
those days the newspapers were not, as they are 
now, volumes of reports, and Judge Betts always 
seemed not entirely satisfied with the form of his 
decisions, and was reluctant to publish them till 
he had given them a more perfect finish: and 
though I was appointed reporter of the court 
many years ago, I did not succeed in getting to- 
gether matter enough even for a pamphlet, before 
his greatly increased labors by the bankrupt act 
of 1840 prevented his giving any attention to it, 
and the idea was abandoned till its importance 
was destroyed by reports of other courts. Judge 
Betts was a man of urbanity and kindness to all 
who practiced before him. All who practiced in 
his court, young or old, always felt that they had 
had full opportunity to be heard, and that they had 
been treated with uniform kindness and courtesy, 
—an excellent quality in a judge. We can hardly 
realize, in these days, when changes are so 
frequent upon the bench, what it was to have a 
judge upon the bench for forty years, as he was. 
He reached great age, and gave an example to us 
all of the results of a quiet and uniform and in- 
dustrious life of moral and domestic virtue. His 
death calls upon us all to prepare for that end of 
life to which we must all come, and which few of 
us can expect to have deferred as long as it was in 
his case. " 

J udge Beebe then spoke as follows : " Perhaps 1, 
too, should -say a word on the occasion which has 
called so many members of the bar together. When 
a boy I commenced a student's life in the office of 
my friend who has just sat down, and soon gained 
familiarity "with the business in that office, and 
therefore with the business of this court. And in 
my practice since that time I have experienced 
many kindnesses and often indulgence at the hands 
of Judge Betts. When 1 was a boy I always re- 
ceived from him treatment which gave me courage 
and hope, and during my long acquaintance with 
him there has been no jar in our friendship. I 
have always had the utmost respect and affection 
for him, and we all reverence his memory now 
that he has gone. Few men reached the years 
which he reached or the honors which he attained. 
He was a man of extraordinary industry, who 
never allowed any matter to pass before him with- 
out careful consideration, and a great many hours 
and years of labor were spent in elaboration, which 
he conscientiously believed to be his duty, iot he 
was a man instant in season and out of season in 
the nerformance of duty. He has passed away, 
and it is due to us who remain to pay respect to 
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his memory, and I again second the motion that 
the court adjourn." 

Judge Benedict said: "My own relations with 
Judge Betts were perhaps somewhat different from 
those of any one present. I first began to know him 
as a student; my first cause I tried before him; 
I practiced before him as long as I continued at 
the bar, and when I took my seat upon the bench 
I was in some sense associated with him as judge. 
To his kindness to me as a lad, to his patience 
with me while at the bar, and to his uniform kind- 
ness to me while on the bench, I desire to bear my 
testimony, and the motion seems to me eminently 
proper. " 

Judge Blatchford said: "I can add but little to 
what has been said. Sitting in this place as the 
successor of Judge Betts, and brought into inti- 
mate familiarity as I am daily with his decisions 
in all branches of the law administered here, I can- 
not but express the obligations which both the 
bench and the bar are under to this distinguished 
judge for the light which he has shed upon the 
path of this court. My acquaintance with him 
began some twenty years ago, and my relations 
with him have been intimate since then. He was 
always kind, encouraging, faithful, industrious, 
and conscientious in the discharge of every judi- 
cial duty. Of one branch of his judicial career I 
can speak better, perhaps, than any other person. 
I refer to the great services which he rendered to 
his country and to the law, in the prize cases 
which came before the court during the late Re- 
bellion. In preparing his decisions in those cases 
for the prsss, as I did, I was amazed at the industry 
with which the judge, from the seventy-eighth to 
the eighty-second year of his life, went through 
the mass of papers in those cases, going over the 
evidence in each, digesting it and spreading it out 
in an opinion, so that the volume now stands for 
the information of all.who have need of informa- 
tion on any branch of that subject. As it was the 
first great war that the country had waged, he 
was, as it were, treading a new path, usin'g princi- 
ples which had been already discussed, but adapt- 
ing them to entirely new circumstances. And it 
was done with a clearness and a care which made 
the work a fitting close to his career. He has 
added to the reputation of the country by it, and I 
think the country owes a greater debt to him than 
to any other man in this branch of the law. I 
cordially accede to the request of the bar, and 
direct the court to stand adjourned till Friday, and 
this motion to be entered on the minutes. " 



BOYLE, JOHN. 

[For brief biographical notice, see 30 Feci. Cas. 1364.] 

Tlie following obituary notice is reprinted 
from 1 McLean, 558: 

Judge Boyle, like almost all the distinguished 
men of the west, and indeed of the east, was in- 
debted for the eminence he acquired to his own 
exertions. Having no influential friends in early 
life, and his parents being poor, he was thrown 
upon the native vigor of his own mind ; and the 
history of his life affords that fine development of 
mind and of character which justly excites uni- 
versal admiration. At the bar he soon attained 
a lucrative business and an enviable reputation. 
Without his solicitation, and scarcely with his 
consent, in 1803 he was taken up by the people and 
elected to congress. In that body he became high- 
ly respected for his intelligence and uncompro- 
mising integrity. He attracted the attention and 
confidence of Mr. Jefferson and Mr. Madison, in a 
very high degree; the latter of whom, in 1S09, un- 
solicited, appointed him governor of the Illinois 
territory. This office was much sought after and 
desired, but it was not suited to the taste of Judge 
Boyle, and he eventually declined its acceptance. 
The appointment was then conferred on Ninian 
Edwards, chief justice of the court of appeals of 
Kentucky. To the station thus made vacant, 
Judge Boyle was appointed. The important office 
of chief justice he filled with great ability for 
many years, until he was appointed distiict judge 



of the United States for Kentucky, on the promo- 
tion of Judge Trimble to the supreme bench of the 
Union. To this station he carried great experi- 
ence and high talent; and he continued to dis- 
charge its duties most faithfully and ably until his 
lamented death, which took place in the winter of 
1835. Judge Boyle's opinions, published in the 
Kentucky Reports, show a mind deeply imbued 
with the science of his profession. They are 
learned, and able, and just. They place his char- 
acter for high intelligence and learning on an im- 
perishable basis. Few. if any, of the sons of his 
adopted state have left to her a richer legacy. 
They emit and will continue to emit, in all time to 
come, a clear and a steady light on the jurispru- 
dence of the state, and on rights public and pri- 
vate. Of such a legacy the state may well be 
proud. It was the result of patient and laborious 
research, and of high intellectual endowment. 

To appreciate Judge Boyle's personal qualities, 
it was necessary to know him intimately. He was 
modest without affectation. His manners were 
simple and unobtrusive. In conversation he was 
not ambitious to shine, but, when roused to the 
support of his own views, it was difficult to meet 
him, and still more difficult to overcome him. He 
seemed in his discussions to have no object but 
truth, and he always yielded to conviction. He 
was above that pride of opinion which is the char- 
acteristic of a narrow mind. Few gentlemen of 
the profession equaled Judge Boyle in general 
legal acquirement, and he was surpassed by none 
in a knowledge of the principles of the common 
law. To the study of the common law he was at- 
tached. He entered into the philosophy of the 
system, and considered it as a noble monument of 
the wisdom of our ancestors. Judge Boyle's mind 
was acute and discriminating. He saw principles 
clearly, and applied them judiciously and power- 
fully. He was sometimes inclined to draw nice 
distinctions and to fall into metaphysical abstrac- 
tions ; but a sound and comprehensive understand- 
ing, and a thorough knowledge of the subjects ho 
investigated, conducted him to a safe and just con- 
clusion. The judgment of few men in any age 
formed a more unerring standard than his. No 
one associated with him in the discharge of judi- 
cial duties could differ with him in opinion, with- 
out being solicitous as to the correctness of his 
own views.' The writer of this was intimately as- 
sociated with this eminent man, in the latter years 
of his most useful life ; and he learned to appre- 
ciate the high qualities of his head and heart. 
Many an instructing and interesting hour was 
spent in his society, which can never be forgotten. 
And in this intercourse, on more than one occa- 
sion, he remarked, that he had no ambition to 
gratify, and cherished no wish, beyond a sincere 
desire faithfully to discharge his public duties. 
A mind of purer aspirations, and of nobler aims, 
never graced a bench. 

CAMPBELL, JOHN WILSON. 

[For brief biographical notice, see 30 Fed. Cas. 13G0.1 

The following obituary note is lvprinr.ed 
from 1 McLean, 557: 

In the history of this excellent man, another in- 
stance is found where a high reputation was at- 
tained by unaided personal efforts. The struggle 
began early, and it terminated only at the close of 
his life. Judge Campbell was a good scholar, and 

Eossessed general knowledge. At the bar he was 
ighly respectable; andin the legislature of Ohio, 
his adopted state, and in congress, he sustained a 
high standing. Having served several years in 
congress, he declined being a candidate for re- 
election, against the wishes of his constituents 
and friends. He would have been re-elected, prob- 
ably, without opposition; and had he remained in 
congress, it is not doubted that he would have been 
elected speaker of the house of representatives. In 
1829, he was appointed district judge of the United 
States, for the state of Ohio. The duties of this of- 
fice he continued to discharge until his death, in 
1833. Having been abstracted from his profession 
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some 10 or 12 years, while engaged in political life, 
Judge Campbell, on taking his seat on the bench, 
reviewed his legal studies with as much energy 
and success as could be expected from the ardor 
of youth. He possessed a strong mind and a well- 
balanced judgment. His perceptions were not 
quick; but they were clear, and they were carried 
out and sustained by the most patient and labo- 
rious effort. In forming a correct judgment of 
men and measures, he had few equals; and in 
a manly independence and purity of purpose he 
was unsurpassed. As a judge, he was highly re- 
spectable, and, had his valuable life been spared, 
he would have become eminent. That indomi- 
table spirit which, in youth, overcame all obstacles, 
was bearing him onward and upward in his judi- 
cial course. He had a capacity, a steadiness, and 
a perseverance which insured no ordinary degree 
of success, in every line of study which en- 
gaged his attention. Judge Campbell's modesty 
amounted to diffidence; and yet he had no com- 
mon share of moral' courage. He was rather 
prone to underrate his own powers of mind, and, 
indeed, he had as little of selfishness in his charac- 
ter as any other human being. His friendship 
was without alloy. It was deep and abiding. His 
heart was full of the most endearing principles 
of humanity. 

CHASE, SALMON PORTLAND. 

[For brief biographical notice, see 30 Fed. Caa. 1367.] 

Tlie following obituary notice is reprinted 
from 4 BUI.: 

At the opening of the circuit court for the dis- 
trict of Nebraska on Thursday, May 8, 1873, the 
circuit judge announced the death of Mr. Chief 
Justice Chase, saying: "Gentlemen of the bar: 
The telegraph brings us this morning the sad in- 
telligence of the death, on yesterday, of Chief Jus- 
tice Chase. It is fitting that all classes of citizens 
should pay appropriate honors to the memory of 
one who for more than a quarter of a century has 
worthily filled so many places of public trust and 
confidence in the country. It is especially fitting 
that this should be done by the courts of law, and 
particularly by the courts of the United States. 
The illustrious deceased was the head of the na- 
tional judiciary. He occupied the seat which the 
professional as well as the popular mind associates 
with the great and venerable names of Marshall 
and Taney. The seat to-day is vacant. The chief 
of the highest tribunal on earth — a tribunal more 
august than the Amphictyonic Council— a tribunal 
endeared to the American people by the spotless 
character of its individual members, and by the 
unclouded splendor of its reputation — lies, after a 
long life of usefulness and honor, silent in death." 

(The court appointed a committee of the bar to 
draft appropriate resolutions, which were, on the 
following day, presented to the court by Mr. James 
M. Woolworth, the chairman, with appropriate 
remarks.) 

The following are the resolutions : 

"Resolved, that the death of the chief justice of 
the United States, announced in fitting terms by 
his honor, the presiding judge, has closed a career 
of eminent service and beneficence. In the first 
conflict with the arrogant slave power, he stood 
forth a stalwart figure, inspired by the loftiest 
philanthropy, and sustained by an unconquerable 
courage, and did dauntless battle for the weak 
and the oppressed. In the great Rebellion, which 
drained the best blood of the people and the vast 
wealth of the land, and the inexorable demand, 
still unsatisfied, called for new and strange de- 
vices for replenishing the treasury of the Union, 
his wisdom conceived, developed, matured, and 
executed a series of financial measures which sup- 
plied the great necessities of those times,' and in 
these days of peace form an integral part of the 
government. And in that highest human dignity 
in which we<most delight to honor him, the chief 
of the august tribunal over which he presided, ad- 
judicating the new questions to which the war 



gave rise, and expounding the novel phases wbicn 
the federal power has assumed, he towers before 
us a character solid, massive, and pure,— the peer 
of those greatest of our country's magistrates, 
Marshall and Taney. " 

"Resolved, that while we mourn the loss which 
the nation has sustained in the demise of this 
great and good man, we rejoice that his life was 
so long protracted to be illustrated "by services so 
beneficent and noble to his country and race. " 

On behalf of the court, the circuit judge re- 
sponded: ' " 

"We assure the bar that the court fully shares 
in the sentiments respecting the illustrious de- 
ceased, and his services and character, so appro- 
priately expressed in the resolutions just present- 
ed and in the eloquent observations with which 
they have been accompanied. It is not necessary 
to recount the history or services of the late chief 
justice. For more than twenty-five years his life has 
been spent in public employment, and in the pub- 
lic eye. To him have been committed, at various 
times, high executive, administrative, legislative, 
and judicial trusts. He has been calledupon to act 
in many of the decided epochs which have marked 
the marvelous growth and development of our 
country during his time, and he has demonstrated 
his greatness by rising always to the full height 
of any demand made upon his intellectual re- 
sources. There is one portion of his public history 
which his countrymen, and lovers of constitutional 
liberty in all lands, now and hereafter, will 
cherish with peculiar interest. I allude to his 
services throughout the Civil War as the coun- 
selor of the lamented Lincoln, and as finance 
minister. Instead of pressing the securities of an 
imperiled nation upon the timid and unfriendly 
capitalists of the old world, he appealed with con- 
fidence to the people, whose highest interests 
were at stake. The result attested his wisdom, 
and surprised the world and even ourselves. To 
him, as secretary of the treasury, may justly be 
applied, in all its scope, the magnificent and strik- 
ing eulogy which Webster pronounced on Ham- 
ilton: 'He touched the dead corpse of the public 
credit, and it sprang to its feet. He smote the rock 
of the national resources, and abundant streams 
of revenue gushed forth.' I am aware that the 
opinion has, to some extent, prevailed, that Mr. 
Chase did not increase his reputation by his serv- 
ices as chief justice of the supreme court I do 
not concur in that opinion. In intellectual capac- 
ity, in purity of life and character, I regard him a 
worthy successor of the great men to whose seat 
he succeeded. Before his health gave way he 
seemed to do as much work in the supreme court, 
and on the circuit, as either of his associates, or 
as any of his predecessors, had done. Some of his 
published judgments, particularly those respect- 
ingthe constitutional powers and relations of the 
state and federal government, and those concern- 
ing the novel questions which grew out of the 
civil conflict, in logical force, clearness, and fin- 
ished beauty of expression, take rank with the 
best opinions of Sir William Scott or Lord Mans- 
field, and scarcely fall below those of even Mar- 
shall himself. We join with the bar and with all 
classes of citizens in mourning the death of the 
chief justice, and in desiring to pay honors to his 
memory. Accordingly, the resolutions presented 
will be ordered to be entered of record, and the 
court will be adjourned during the remainder of 
the day. " 

[The following is reprinted from the pref- 
ace of Chase's Decisions, iv:] 

On the receipt of the intelligence of the death 
of the chief justice, a meeting of the bench and 
bar of Maryland was held on the 9th of May, IS73. 
in the United States court room in Baltimore, and 
the following proceedings took place : 

The Hon. Reverdy Johnson called the meeting 
to order by saying: "All are aware that the oc- 
casion that brings us together is to pay respect to 
the late chief justice, and, in order that we may or- 
ganize, I move that the Hon. Justice Giles, United 
States district judge, be called to the chair. " 
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This motion being carried, Judge Giles took the 
chair. On motion of Hon. Reverdy Johnson, 
Henry Stockbridge, Esq., was chosen to act as 
secretary. Mr. Johnson suggested the appoint- 
ment of a committee to prepare suitable res- 
olutions expressive of the sense of the meeting. 
The chair accepted the suggestion, and appointed 
Hon. Reverdy Johnson, I. Sevitt Steele, A. Ster- 
ling, W. S. Waters," R. S. Mathews, and J. P. Poe, 
who retired to draft the resolutions. The commit- 
tee in a few minutes reported the following : 

"Whereas, the bench and bar of Maryland have 
heard with deep regret the death of Salmon P. 
Chase, the late chief justice of the United States, 
and desire to express their sense of the loss which 
has been sustained by the country and by the pro- 
fession, and of his eminent merits as a man and a 
judge, therefore, be it 

"Resolved, that in the death of the late Salmon 
P. Chase the country has been deprived of the serv- 
ices of a jurist who has fairly adorned his high 
position, and who, by the purity of his life, the 
extent and variety of his learning, the comprehen- 
siveness of his intellect, and unswerving devotion 
to justice and law, has left another illustrious ex- 
ample for the inspiration and guidance of our pro- 
fession. 

"Resolved, that the spotless integrity which 
distinguished his discharge of duty in the many 
official positions to which he had been elevated by 
the respect and confidence of his fellow citizens, 
fully entitles him to an honorable place in history, 
and to the grateful memories of his country. 

"Resolved, while the bar of Maryland had not in 
any large degree the happiness of enjoying those 
genial and generous qualities which made the late 
chief justice the ornament of every social circle in 
which he was wont to move, they cannot refrain 
from bearing testimony to the impressions which 
his attractive qualities made upon them during 
his comparatively brief attendance in this circuit. 

"Resolved, that the sympathies of the bench and 
bar of Maryland are respectfully tendered to the 
bereaved family of Mr. Chase, and the secretary 
of the meeting is instructed to forward to them a 
copy of these resolutions. 

"Resolved, that the judges of the circuit court 
are requested to direct a copy of these resolutions to 
be entered upon the minutes of the court, " 

The Hon. Reverdy Johnson, in rising to second 
the passage of the resolutions, said he had enjoyed 
the acquaintance of Chief Justice Ghase longer 
than any other member of the Maryland bar. He 
(Johnson) had known him at the bar, in the senate 
of the United States,and as secretary of the treas- 
ury of the United States, and in all these several 
offices he had not only known him generally, but 
intimately. He had discharged the duties of each 
with wonderful ability. He came to the bench 
upon the death of his immediate predecessor, in 
December, 1864. As secretary of the treasury he 
discharged the high functions of his position Cred- 
itably, but he had not for years engaged in the 
active duties of his profession, and there was a 
doubt of his filling worthily the place of his great 
predecessor, but at his first term that doubt was 
removed; that term at which he "first presided was 
the December term of 1864. There were then be- 
fore the court cases involving many questions of 
admiralty law, and the rights and duties of citizens 
of states that had been involved in the war. Chief 
Justice Ghase had on all the questions that had 
been presented for adjudication given opinions, 
and discussed each with so much ability that it 
showed that he was fully acquainted with the 
knowledge necessary for their proper adjudication. 
Those opinions were so clearly and elegantly ex- 
pressed that they were models of judicial style. 
The bar and bench at once said that the ermine 
worn by his predecessor was in hands to preserve 
it unspotted. Mr. Johnson sketched the important 
decisions given by Chief Justice Chase in relation 
to the enforcement act, legal tender, and other 
matters, and said he was not unworthy to fill the 
place that Marshall had filled for thirty, and Taney 
for thirty-four, years. What was said by Ran- 
dolph, of Roanoke, upon the occasion of the death 
of Marshall, might, with equal propriety, be said 



of Taney and Chase. He presided with native dig- 
nity and unpretending grace. In point of ability 
he was the equal of either of them. His opinions 
will bear the strictest scrutiny, and in learning 
and moral considerations compare favorably with 
those of his illustrious predecessor. There are 
men that Survive upon the bench who fully equal 
him ; there are men in the different states in the 
profession who might equal him, and it is to be 
hoped that in his successor may be found in equal 
degree the attributes of learning, mental power, 
courtesy of manner, and purity of character. 

R. Stockett Mathews rose to second the motion 
of Mr. Johnson for the adoption of the resolutions 
reported by the committee. He said : He could 
not refrain from giving some expression to his ac- 
cord with the thoughts expressed by Mr. Johnson. 
Mr. Mathews recalled Chief Justice Chase as he 
had seen him when full of life and vigor and manly 
beauty. Never had the speaker seen a man whose 
mere presence so impressed the beholder with a 
sense of capacity. He possessed a strong power 
of reasoning, that enabled him to grasp the most 
difficult subjects, and wrest from them their sim- 
plicity and clearness. He was a large man in the 
broadest sense of the term. Not a mere lawyer m 
unquestioning servitude to tradition, or in blind 
veneration for precedents, he sought to reach re- 
sults in his decisions which would stand the tests 
of mutation of opinion, and changing conditions of 
society in coming generations. He did not seek 
mere popularity nor present applause, but with 
sure precision was always able to anticipate the 
judgment of the future. In his brave grasp of 
difficult problems it was of himself and his person- 
al interest that he thought last. He possessed in 
a remarkable degree the suavity of temperament 
and the kindly graces of heart which drew towards 
him the homage and friendship of others with 
whom he associated, and especially of younger 
men. whom he never overwhelmed with inconsid- 
erate exhibitions of his rank and greatness, out 
sought to win them by placing at their service his 
wealth of gathered stores, his ripe wisdom, and 
his sympathetic counsels. He numbered, perhaps, 
more warm admirers and a larger number of de- 
voted friends than any statesman of his time. 
And one of them, in the dispatch sent to apprise 
his family at Washington of the sudden decease of 
Mr. Chase, has eloquently described him in a sin- 
gle sentence, "Our grand man is gone." Mr. 
Chairman, he was a grand man. It has been said 
that he was ambitious. But who, with such noble 
powers, such generous instincts, would not desire 
to put every great faculty at the service of his coun- 
try* He was ambitious for a larger field and 
ampler opportunities to do good, and to achieve 
greatness for his nation rather than for himself. 
He may have felt that he was better fitted for the 
administration than the interpretation of law. 
One thing is assured beyond ail cavil,— he filled 
many stations and discharged great trusts, and he 
adorned every position with the beauty of spotless 
probity, and fulfilled every duty with a disinter- 
ested patriotism which has seldom been surpassed. 
Mr. Mathews then drew a touching pict ire of Mr. 
Chase's appearance when he last saw him, some 
months ago, in Philadelphia, speaking of him as 
the "-counterfeit presentment" of his former self, 
and closed with a warm tribute to his native roy- 
alty of heart, the charm of his manners, and the 
dignity of his public life. 

When Mr. Mathews concluded, the resolutions 
were put by Judge Giles, and were unanimously 
adopted. The meeting then adjourned. 

On the same day a similar meeting of the bench 
and bar of Virginia took place in the United States 
court room in Richmond, which was presided 
over by the Hon. James Lyons, with M. P. Pleas- 
ant, Esq., clerk of the U. S. circuit court, as secre- 
tary Messrs. "William Green, W. A. Maury, 
Bradley T. Johnson, James Neeson, Hon. E. H. 
Fitzhugh, judge of the chancery court for the city 
of Richmond, Hon. Beverly R. Willford, judge of 
the circuit court for the citv of Richmond, E. 
Barsdale, Jr., Esq., W. W. Henry,, Charles Dab- 
ney, Hon. James C. Taylor, attorney general of 
Virginia, John 0. Steger, and John Howard, were 
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-appointed a committee to prepare and report suit- 
able resolutions. Tney reported the following : 

"Seldom is it that the hand of death snatches 
from the place of honor a man more inspired by 
.greatness and moral worth than Salmon Portland 
•Chase, to whose memory we are now come to- 
gether in these precincts of justice, which will 
.know him no more forever, to lay tribute. His 
sudden death, after being so recently amongst us 
in apparently improved health, and deepening the 
impressions he had already made upon our minds 
and hearts, has caused a shock, from which we 
shall not soon recover, and is another solemn les- 
son that 'the paths of glory lead but to the grave.' 
From one end to the other of this broad and varied 
land will his death produce grief, and a sense that 
this time, in very truth, has death pulled down a 
great pillar of state, and that there are few in the 
land to supply his place. Called to the position 
of chief justice of the supreme court of the United 
.States from the station of secretary of the treas- 
ury, as was his distinguished predecessor, like 
him, he rose superior to the passions and preju- 
dices of the hour. His greatness could not have 
been' subjected to a more crucial test than by his 
succession to the position made vacant by the 
■death of that mirror of justice and judicial pro- 
priety, the venerable and ever to be revered Roger 
Brooke Taney. It had been many years since 
Mr. Chase had any experience at the bar when he 
was made chief justice; and, had he not been a 
man of extraordinary endowments, his appoint- 
ment would have been a serious mistake; but it 
turned out that in his case the particular in which 
he was thought to be wanting— a sufficient prac- 
tical acquaintance with jurisprudence — was one of 
his best qualifications, for he went on the bench 
at a time when he was soon to encounter those new 
and important questions which arose in the south- 
ern states after the close of the war,— questions 
which were only to be satisfactorily resolved by a 
mind of vigorous and comprehensive grasp, ac- 
customed to a frequent recurrence to great prin- 
ciples, but, at the same time, accustomed to range 
untrammeled by precedents. That the mind of 
Chief Justice Chase was of that stamp, no person 
■of discernment will question. It may be safely 
said that there was no man known to us who was 
better fitted to handle those novel questions 
than he was. His boldness and independence, 
and at the same time his sobriety, as a thinker, are 
too well known to be more than referred to. There 
was a massiveness and self-reliance, a solidity and 
•equilibrium, about his mind that were impressive, 
and singled him out as one born to figure in mat- 
ters of great concernment. The high traits of his 
intellect were conspicuously shown while he was 
at the head of the treasury, the duties of which 
position he administered with distinguished sagac- 
ity and originality; so much so that he falsified 
predictions as to the effect of his measures con- 
fidently made in high quarters in Europe. The 
•consciousness of his masterly administration in 
finance was, it is believed, a source of great satis- 
faction to him. Endowed with an intellect of such 
Characteristics, — mind impatient of things narrow 
or technical, — it was exceedingly opportune that, 
during the brief period he held a judicial station, 
there was work for him of- a kind both suitable 
and congenial. He at once began to deal very 
masterly with the great international questions 
that came before the supreme court, sitting as a 
tribunal of prize; but, perhaps, in no cases did the 
greatness of his judicial qualifications so generally 
impress themselves on the whole country as in 
those cases usually called 'The Gold Cases.' 
His judgments in those cases were couched in 
terms so luminous, and' enforced by reasoning so 
irresistible, that all previous doubts and conflicts 
— and they were many — were at once laid, and 
men wondered that a matter, now so clear, should 
•ever have been obscured by misgivings. It is an 
interesting coincidence that the chief justice 
should have most distinguished himself as a judge 
in cases involving questions about the currency. 
rThe greatness of Chief Justice Chase was set off 
by a striking simplicity and directness, both in 
.manner and diction. What he said was briefly 



said, and yet it always appeared by a curiosa felic- 
itas to be fully said. His brevity was never 
cramped or straightened, but his subject was laid 
before you in all its length and breadth and thick- 
ness. His character was pure and spotless, and 
notwithstanding his life before his elevation to the 
bench was passed in times of great bitterness and 
rancor, in which he was a prominent actor, there 
never was a suspicion of his integrity. Viewed in 
his social relations, there is none of us who will 
not treasure the recollection of his personal inter- 
course with the deceased, or that will ever forget 
his geniality, tempered only, but not diminished, 
by a perfect and quiet dignity, or that readiness to 
listen, and entire freedom from dogmatism, which 
lent such a charm to his society. 

"Resolved, that this meeting of the bar and 
judges of Virginia is deeply penetrated by a sense 
of the calamity which they, in common with the 
rest of the people of the United States, have sus- 
tained in the death of the Hon. Salmon Portland 
Chase, and that they will ever cherish his mem- 
ory, which is endeared to them no less by many 
personal attractions and associations than by his 
eminent ability and wisdom. 

"Resolved, that we will wear the usual badge 
of mourning for thirty days. 

"Resolved, that the chairman of this meeting 
be requested to present a copy of the foregoing 
preamble and resolutions to the circuit court of 
the United States and the supreme court of ap- 
peals of Virginia, at Richmond, with the request 
that the same be spread on the minutes of the said 
courts. o 

"Resolved, that the chairman of this meeting 
be requested to transmit a copy of the preamble 
and resolutions aforegoing to the family of the 
deceased. " 

William A. Maury, Esq., moved the adoption of 
the resolutions, when General Bradley T. Johnson 
addressed the meeting as follows: ' 

"Mr. Chairman : In the vicissitudes of life a man 
is seldom called upon to perform a sadder duty than 
I undertake now, for I am to speak of the death of 
one who was not only the lover of the liberties of 
this whole country, and the defender of its consti- 
tution, but he was the sincere sympathizer with the 
distress of my own broken and suffering people, 
the brave champion of their rights, and my per- 
sonal friend. But now, while the country stands 
awe-struck at this unexpected dispensation of 
Providence, which has taken from it one of its 
foremost men, and words but faintly express our 
feelings, it is right and proper that we should bear 
our testimony, however humble, to his character 
as a man, his conduct as a statesman, and his pu- 
rity and wisdom as a magistrate. Prom the begin- 
ning of that career which was to become so illus- 
trious in American history, he evinced that high 
moral courage in the enunciation and defense of 
principles he thought true, that consistency in the 
maintenance of them, and that intrepidity in fol- 
lowing them out, that have long since elicited the 
admiration of all,even those of us who differed from 
him so widely and so irreconcilably. Coming in 
the flush of mature manhood to the senate of 
the United States, he so bore himself in that 
high arena as to prove himself worthy of his great 
compeers. Called thence to preside over the des- 
tinies of one of the American commonwealths, he 
guided her action during those trying times so as 
to earn the applause of his fellow-citizens who had 
placed him there; and immediately afterwards, 
placed in charge of the finances of the U n ited 
States, his will, sagacity, and skill so conducted 
them that he became probably the most efficient 
support of his government in the Civil War. He 
was placed on the bench in the last months of that 
struggle, and he at once appi'eciated clearly the 
great opportunities which opened on the cessation 
of it. He rose to the height of statesmanship 
which those opportunities required, and he was 
earnest in his efforts that they should be improved. 
He perfectly appreciated the danger to Republican 
liberty from the tremendous accession of power 
brought to the government by such a prodigious 
effort of national life, and his first endeavor was 
to restore the supremacy of the civil law over mil- 
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itary rule; to bring back the rule of right and just- 
ice over that of force and the strong hand. Acting 
under the conviction of the absolute necessity for 
this, he sought to expedite it by declining to exer- 
cise his judicial functions in the territory lately in 
arms until civil authority was restored, until the 
■writ of the law became supreme over the order of 
the soldier. He pressed upon the president the 
justice and necessity that this state of things 
should at once be inaugurated, and in 1867, when 
the proclamation of the executive of the tTnited 
States had assured the world that such was the 
case, he first entered upon his duties here. His first 
coming among our people was received respect- 
fully and unostentatiously. He had been the life- 
long adversary of our political systems and our 
social organization, and his genius, more than that 
of any one man, had contributed to our overthrow, 
and we waited to see what application of his prin- 
ciples we should be called on to observe. A short 
time sufficed to dispel all doubts. Rising at once to 
the greatness of the occasion, he eliminated and 
declared the principles of public law which eon- 
trolled our circumstances, and from them marked 
out an application which operated as amnesty, 
peace, and security for life and property. In the 
case of KeppelPs Administrator v. The Petersburg 
Railroad, he announced that the contest through 
which we had gone was a civil war, and that all 
the consequences of general war flowed from it. 
He declared that the acts of the governments bel- 
ligerent to the federal government, so far as they 
concerned private rights and personal obligations, 
were to be respected by the federal courts, and he 
held that the court would take judicial notice of 
the fact that the business transactions of life here 
during the war were based on Confederate cur- 
rency, which currency was to be treated as of its 
real value. 

"In the case of United States v. Morrison, in 
the South Carolina district, he decided that the 
orders of military officers in time of war protected 
persons obeying them from all liability, penal or 
personal, for acts of war. Following these broad 
and beneficent declarations of legal principles 
controlling the status of the late Confederate 
States, his decisions here during the few years he 
presided in this circuit did more to restore confi- 
dence, to reconstruct our shattered institutions, 
and to rehabilitate peace than all other acts of all 
other functionaries. With a contrary course of 
decision we should have been plunged in endless 
confusion. All contracts made during the w'ar 
and acts done, all judicial proceedings, would have 
been considered void, and years of turmoil and ex- 
asperating controversy would have been before 
us. He saved us all this. 

"The existence of the state governments de 
facto being granted, all their acts relating to the 
common affairs of life were sustained and upheld. 
The actual existence of Confederate currency ac- 
knowledged, all transactions based on it became 
obligatory and enforceable. Immunity for acts of 
war done in obedience to military orders once se- 
cured, prosecutions for treason became well-nigh 
impossible, and so his course of judicial decision 
at once restored confidence, quiet, and order among 
our people in all their relations to themselves. 
He went further, for he authorized me to record 
that his judicial opinion in the case of Mr. Jeffer- 
son Davis was that the adoption of the fourteenth 
amendment opex-ated as a complete and perfect 
amnesty against all political offenses claimed to 
have been committed during the war, by aidiDg, 
assisting, or abetting it. His decisions have been 
followed by the supreme court, whose adjudica- 
tions they preceded, and we are indebted to him 
for the policy of the law adopted and enforced by 
that tribunal. I do not believe that his abilities as 
a magistrate are yet fully appreciated by the pro- 
fession, but I am sure that the final judgment of 
the bar will place his decisions side by side with 
those of Marshall and Taney, his great predeces- 
sors. 

"His style was exceedingly clear and concise, 
and I know no happier specimen of judicial ex- 
pression than that in the case of The Gary, where 
he calls admiralty *the human Providence that 



watches over those who go down to the sea in 
ships, and do their business on the great waters ; ' 
nor that other one in the case of Texas v. Chiles, 
where, referring to the language of the old arti- 
cles of confederation and of the constitution, he 
declares the object of the latter to be 'to make 
more perfect the perpetual Union' created by the 
former, — 'thereby creating an indissoluble Un- 
ion of indestructible states.' 

"His purity as a man was beyond the breath of 
suspicion. While at the head of the treasury of 
the United States, disbursing the enormous ex- 
penditures of the war, his salary being insufficient 
to support his family, he paid his annual expenses- 
out of the savings of former years, and wentout- 
of the treasury a poorer man than he went into it. 
He was ambitious,— not eager for applause nor de- 
sirous of the approbation of the public, but ambi- 
tious of serving his country and of reuniting her 
dissevered members; for, he said, his only desire 
to be president arose from the conviction that he 
could bring back reconciliation and peace were he 
intrusted with the power of chief executive to- 
mould the policy of the government. He was so 
warm a friend, and so thoroughly a sympathizer 
with us, that he desired to make his home in this- 
city ; and on his last visit here he told me that if 
the house of the late Chief Justice Marshall had 
not been occupied by the gentleman who lives in 
it, he should have purchased it and fitted it up as 
his permanent residence and home. In his death 
the country has been deprived of a great magis- 
trate, and we have lost a stanch and able friend. "' 

Colonel H. Coulter Cabell followed in some re- 
marks, stating that he had known Chief Justice 
Chase in early life, and in late years, and that he 
bore willing testimony to his rare ability and per- 
sonal qualities. 

The resolutions were then adopted. On present- 
ing them to the circuit court of the United States, 
the Hon. James Lyons, the chairman of the meet- 
ing, paid a tribute of high eulogy to the character 
and abilities of the chief justice, and mentioned 
an incident which occurred during the reconstruct- 
ive era, when Mr. Lyons casually mentioned to- 
him that a staff officer of the general commanding 
had been detailed to do duty as presiding judge of 
the court of appeals of Virginia. Upon the chief 
justice expressing his incredulity as to such a fact, 
thinking that a jest was being made with him, the 
morning paper was produced, in which the mili- 
tary order was published, relieving an officer from 
duty as judge of the hustings court of the city of 
Richmond, and detailing him as judge of the su- 
preme co urt of appeals of Virginia. " Great Heav- 
ens 1 " said the chief justice, " and will your bar con- 
sent to appear before a court thus constituted!" 

His honor, Judge Bond, said : " Gentlemen of the 
bar : It is with sorrow for the occasion which re- 
quires it that I yield to the motion which you have 
offered. For the loss of the late chief justice, the 
nation at large will lament. His past eminent 
services in the congress of the United States, in 
the cabinet during the most trying period of the 
nation's history, and on the bench of the supreme 
court since, have taught all his fellow citizens to- 
revere and honor him who love integrity and 
moral and intellectual worth. But to the bar and 
people of this judicial circuit his loss is particu- 
larly severe and painful. Assigned to this circuit, 
and coming among you as he did, immediately 
after the close of the war, when the citizens of 
these states, alarmed by the result, were doubtful 
of the future, when the rights of property and 
personal security were altogether unsettled, he 
was enabled by his great ability and knowledge of 
jurisprudence, notwithstanding the many new. 
questions arising out of recent events, to inspire 
confidence in the courts of the United States, to 
restore quiet of mind, and to hold so evenly the 
balance of justice among his fellow citizens, who 
had widely and vehemently differed with him in 
the political forum, as to win the good opinion of 
the whole bar. One by one, rapidly those who 
endured the strain and severe anxiety of the great 
conflict depart, — men whom the republic would 
long delight to honor, — but among those whom we 
lament there is no one who will hereafter be 
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thought to excel, in uprightness, ability, integrity, 
and patriotic devotion to the best interest of his 
country in war and peace, Salmon P. Chase. I 
shall direct your proceedings to be entered on the 
minutes of the court, and "will adjourn at once in 
respect to the memory of the deceased. " 
The court then adjourned. 

CRANCH, WILLIAM. 

[For brief biographical notice, see 30 Fed. Cas. 1368.] 

The following proceedings are reprinted from 
2 Hayw. & H. 435: 

Gircuit Court of the District of Columbia, for 
the County of Washington. October 15, 1855. 

On the opening of this court this morning, John 
Marbury. Esq., after some preliminary remarks, 
read to the court the following proceedings: 

At a meeting of the members of the bar of the 
District of Columbia and the officers of the courts, 
held pursuant to notice, John Marbury, Esq., 
was called to the chair, and John A. Smith ap- 
pointed secretary. 

Richard S. Cose, Esq., rose and stated that 
the meeting had assembled in consequence of an 
event which, though long anticipated, had struck 
them with surprise. They had met to commemo- 
rate the life, virtues and character of their de- 
ceased brother, the Honorable William Cranch, 
chief judge of the circuit court and judge of the 
district court of the District of Columbia, who 
died at his residence in this city on Saturday last, 
September 1, 1855. Judge Cranch died at the 
age of 86 years, after having lived thus long as 
an individual, and has presided on the bench a 
longer period of time than had ever been heard 
of in a judicial officer. He was appointed a judce 
of the circuit court in March, 1S01, 54 years 
since. He has now left us, and the place made 
vacant by his death is to be supplied; but he 
might say a long time would elapse before that 
place could be supplied with so acceptable a gen- 
tleman and one possessed of so much ability. AH 
who knew him in the course of their practice in 
the courts, knew how well and admirably he ful- 
filled all the duties with which he was intrusted. 
Few pudges ever excelled him; few ever equalled 
him in all the essentials of a great judge. He 
was eminent for learning in all the departments 
of law, (admiralty, chancery, criminal and com- 
mon,) and was thoroughly imbued with the learn- 
ing of the profession from the earliest days. We 
have met with a great loss, but thank God! he 
has left a bright example. We trust that every 
young man, while he reverences, will follow him 
— will imitate Judge Cranch in industry, and en- 
deavor to equal him in learning, be pure of heart 
as he was pure, honorable as he was honorable, 
so as to have as pure and eminent a character 
for the admiration of his countrymen. 

Mr. Cose offered the following resolution: "Re- 
solved, that a committee of five members of the 
meeting be appointed by the chair, to draft ap- 
propriate resolutions, on the subject which has 
thus convened us together." The chair appointed 
Richard S. Cose, Wm. Redin, Joseph H. Brad- 
ley, James M. Carlisle and John F. Ennis,Esqrs., 
who having retired, subsequently returned, and 
by their chairman, Mr. Cose, presented the fol- 
lowing resolutions: "The Hon. William Cranch, 
chief judge of the circuit court and judge of the 
district court of the District of Columbia, having 
departed this life on Saturday, the 1st of Sept., 
1855, the members of the bar and officers of the 
court, entertain the highest veneration for the 
private and public character of the deceased, — 
duly appreciating his great and varied profession- 
al attainments, his unsullied integrity, his patient 
diligence, his uniform courtesy and amenity of 
manner on the bench and in private intercourse, 
regard his death, though long anticipated, with 
deep regret and as a severe public loss. They have 
therefore: (1) Resolved, that during the whole 
course of the private life of the deceased in this 
vicinity, extending beyond sisty years, he had emi- 



nently entitled himself to possess what he fully en- 
joyed, the unqualified admiration and esteem of 
our whole community. (2) Resolved, that as a re- 
porter of the decisions of the supreme court, and 
as a judge of the circuit court, on the bench of 
which he occupied a seat for upwards of 54 years, 
he was distinguished for his acquirements in all 
the different branches of professional learning, 
for untiring industry, for indefatigable diligence 
in the discharge of his duties, for his kind and 
courteous amenity of deportment towards all with 
whom he had intercourse, for dignified, patient, 
and impartial treatment toward his colleagues and 
the members of the bar. (3) Resolved, that we 
deeply deplore the loss which the community, the 
profession, and we ourselves more especially have 
sustained in the death of Judge Cranch. (4) Re- 
solved, that in the manifestation of the high es- 
teem and respect we entertain for the deceased, 
we will wear the customary badge of mourning 
for the period of thirty days, and will as a body 
attend his funeral. (5) Resolved, that we will 
undertake, with the consent and approbation of 
the family, to erect a substantial and appropriate 
monument over the grave of the deceased in com- 
memoration of his character, and that the chair- 
man of this meeting, Mr. Redin and Mr. Car- 
lisle be a committee to carry this resolution into 
effect. (6) Resolved, that the chairman commu- 
nicate a copy of these proceedings to the family 
of the departed, with an expression of our con- 
dolence with them in the loss they have sustained. 
(7) Resolved, that at the nest meeting of the 
circuit court the chairman be requested to pre- 
sent a copy to the court, with a request that the 
same may be entered upon the minutes of the 
court. (8) Resolved, that copies of these proceed- 
ings be handed to the different newspapers in this 
district for publication. The resolutions having 
been seconded by Mr. Carlisle, with appropriate 
remarks, were unanimously adopted. John Smith, 
Secretary. John Marbury, Chairman." 

After the reading of the above proceedings Mr. 
R. S. Coxe, with some appropriate remarks, sec- 
onded the motion that the same be entered on 
the minutes of the court, and then moved that 
the court adjourn one week. To which the Hon. 
James S. Morsell, the presiding judge, made the 
following reply: "Gentlemen of the Bar and Offi- 
cers of the Court: We heartily unite with you in 
doing honor to the memory of our lamented broth- 
er, Judge Cranch. He was all that you so re- 
spectfully and appropriately ascribe to him. You 
have not said too much. A great and good judge 
has gone from us; his loss is deeply deplored by 
us all. But though he has gone, he will still live 
in the admiring memory of a grateful commu- 
nity, who have for so many years enjoyed the 
blessings of his able, pure and impartial admin- 
istration of justice. In the eminent example he 
has left us of a pure and unsullied character and 
in the rich fruit of his long and indefatigable ju- 
dicial labors. In addition to a display of superior 
legal talent, his course was marked by a calm 
and amiable composure of temper and patient 
forbearance, with an inflexible faithfulness and 
uprightness; to the rich and the poor he was 
alike impartial and just, always accessible and 
ready, cheerfully on all occasions, however ardu- 
ous the duties to fulfill them. The court there- 
fore order the resolutions of the bar and officers 
of the court to be entered on the records of the 
court, and the judges will wear the customary 
badge of mourning during the residue of the 
term." The court also passed the following or- 
der: "Ordered by the court that the court room 
be draped in mourning during the residue of the 
term." 

Memoir of Wm. Cranch, LL. D.> chief judge of 
the TJ. S. circuit court of the District of Colum- 
bia: "Wm. Cranch, chief judge of the U. S. 
circuit court of the District of Columbia, was 
the only son of Judge Richard Cranch, of Quin- 
cy, Mass., who emigrated from England to this 
country in the year 1746, and Mary Smith, a 
daughter of the Rev. Wm. Smith, of Weymouth, 
Mass. He was born at Weymouth on the 17th 
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day of July, 1769, and received his early educa- 
tion from his mother, a woman of high accom- 
plishments and of rare virtue, who instructed him 
also in the elements of Latin and algebra. He 
was afterwards fitted for college by his uncle, 
the Rev. Wm. Shaw, of Haverhill, Mass., in 
whose family he in the meantime resided. In 
1773, he entered Harvard University, in the 
«ame class with his cousin, John Quincy Adams', 
between whom and himself there had always ex- 
isted a sincere and intimate friendship, which re- 
mained unimpaired to the time of Mr. Adams' 
decease. In 1787, he graduated, and in the same 
year commenced reading law in the office of the 
Hon. Thos. Dawes, one of the justices of the 
supreme judicial court of Massachusetts. In 
July, 1790, he was admitted to practice in the 
•court of common pleas, and in July, 1791, in the 
supreme judicial court. On the death of his rela- 
tive, John Thaxter, Esq., who had been settled in 
the practice of the law, in Haverhill, Mr. Cranch 
removed to that place and took charge of his un- 
finished business. After practicing in the courts 
of Mass. and N. H. for nearly four years, he re- 
moved to the city of Washington, and had charge 
of the large contracts of Morris, Nicholson and 
Greenleaf, in that city. In 1800 he was appoint- 
ed one of the commissioners of the public build- 
ings, then in process of erection. In 1801 he was 
appointed by President Adams one of the assist- 
ant judges of the circuit court of the District of 
Columbia, under the act of the 27th of February, 
1801; and on the resignation of Mr. Kilty, chief 
judge, in 1805, he was appointed by President 
Jefferson, in his place. Judge Cranch succeed- 
ed Mr. Dallas, as reporter of the decisions of the 
supreme court of the United States. These re- 
ports are well known, and are highly valued by 
the profession. He also made accurate reports 
of the cases decided in the circuit court of the 
District of Columbia, from its organization to 
1841. These Reports have not failed to be ac- 
ceptable to the profession and to the public, from 
the great variety and importance of the cases aris- 
ing under the wide and peculiar jurisdiction of a 
United States court at the seat of government. 
In 1827 Judge Cranch, by request, delivered 'A 
Memoir of the Life, Character and Writings of 
John Adams' before the Columbian Institute. 
He also prepared a Code of Laws for the District 
■of Columbia, in conformity to an act of congress, 
which was printed by order of congress but was 
never referred to a committee. In the year 1829 
the degree of doctor of laws was conferred upon 
him by Harvard University. He was an hono- 
rary member of the American Academy of Arts 
and Science, also a member of the Antiquarian 
Society. The life of Judge Cranch, like that of 
many other distinguished men, has been marked 
with few of those vicissitudes which impart so 
great an interest in biography. In the regular 
exercise of his high duties for 54 years, his life 
has been varied only by those events which are 
incident to all men. As chief judge he has been 
eminent alike for profound learning, and for im- 
partiality and wisdom. It would be difficult to 
find one in any situation who has labored more 
diligently, more patiently, or more successfully 
than he has done, in the office which he has so 
long and so faithfully filled." 

CURTIS, BENJAMIN ROBBINS. 
[For brief biographical notice, see 30 Fed. Cas. 1363.^ 

The following matter is reprinted from 4 
Cliff. 625: 

Pursuant to the call of the committee appointed 
at the meeting o of the bar held Sept. 18, 1874, the 
members of the bar assembled in the court room 
of the circuit court Oct. 7, 1874, at ten o'clock. 
Mr. Sidney Bartlett presided. The committee, 
through their chairman, presented their report, 
and members of the bar added their tribute to the 
memory of the distinguished deceased. 

Report of the committee: " Circuit Court of the I 



United States, District of Massachusetts. Octo- 
ber 7, 1874. The members of the bar of this court, 
brought together by the news of the decease of 
their brother and friend, Benjamin Bobbins Cur- 
tis, desire to place upon the records of the court 
the expression of their sense of personal bereave- 
ment and of the loss which the bar, the courts, 
and the country at large have sustained by his 
death. They recognized, with fraternal pride, in 
Mr. Curtis all the elements of a great lawyer and 
judge. Thoroughly grounded in the common and 
commercial law, master of equity in the peculiar 
yet broad domain of jurisprudence administered 
in the courts of the United States, the fullness, 
breadth, and accuracy of his learning were not 
surpassed at the bar or on the bench of his time. 
With a strong mind carefully trained and disci- 
plined, capacious and retentive memory, sound 
and cautious judgment, the mental qualities which ■ 
illustrated and gave full force and effect to the 
rest were an almost intuitive capacity to discern 
the points on which a cause hingea. and the power 
of simple, clear, comprehensive statement, — in 
method and manner as perfect when oral as when 
written, and which gave to the enunciation of 
legal principles something of the beauty and pre- 
cision of the exact sciences. His manners at the 
bar and on the bench were quiet, courteous, and 
marked by a modest dignity and firmness which 
won, or, if need be, commanded respect. We may 
not better express the admiration and esteem in 
which Judge Curtis was held than to say that, 
when the last two vacancies occurred in the chief- 
justiceship of the supreme court of the United 
States, he was deemed, by his brethren of the bar 
throughout the country, eminently fitted by wis- 
dom, learning, love of justice, and a thoroughly 
judicial mind, to discharge the duties of that ex- 
alted trust. Of Judge Curtis, as an associate and 
friend, it may be said that the better he was 
known the more highly he was esteemed. Under 
a calm and quiet exterior, which to strangers 
seemed like coldness, he had warm affections and 
generous sympathies. Careful observation of life 
and manners, a liberal culture outside of his pro- 
fession, conversation thoughtful and suggestive, 
and marked by curious felicity of expression, made 
him a most interesting and instructive companion. 
The name of Judge Curtis is to be added to the 
list of great lawyers and judges, who, not as a 
matter of sentiment merely, but as the result of 
careful study and reflection, were firm believers 
in the great truths of Christianity. Not inatten- 
tive to modern scientific thought or speculation, 
catholic in spirit, unwilling to judge others, he 
retained to the last his conviction and sense of the 
being and providence of God and the hope of im- 
mortal life. Recalling to-day his services to the 
cause of jurisprudence, his fidelity to duty, the 
amenity of his manners and the kindness of his 
heart, his pride in his profession and the lustre 
and dignity he imparted to it, and, above all, the 
integrity, weight, and influence of his character, 
his brethren of the bar gratefully pay this tribute 
to his memory. " 

Remarks of Hon. E. Rockwood Hoar: "Mr. 
Chairman, — I move that the sentiments of the bar, 
in regard to the death of Judge Curtis, as reported 
by your committee, be presented by the district 
attorney to the circuit court, which shall come in 
this morning, with the request that they be en- 
tered on the records of the court. I do not feel, 
Mi*. Chairman and brethren, that it is necessary 
for me to add anything to the very complete ex- 
pression of our thoughts and feelings on this oc- 
casion, which the report of the committee con- 
tains ; yet 1 desire to add my personal expression 
of our sense of loss, and the more, because, to my 
own sorrow and regret, I could not attend the 
funeral services of our friend. Judge Curtis was 
a man in his position and relations in life so ad- 
mirable and so complete, that a statement of his 
merits, modelled upon his own style of presenta- 
tion, seems to me the most appropriate. What a 
monument at Mount Auburn records of one of his 
early associates at the bar is eminently true of 
him,— that 'he had the beauty of accuracy in his 
understanding, and the beauty of uprightness in 
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his character.' I think that his loss at the pres- 
ent time is a national one, for this more than, per- 
haps, any other reason, that in the supreme court 
at Washington he was a model tothe lawyers of 
the country ; that in these days, when there are so 
many defects of taste, he was a model of good 
taste in the profession; that he did nothing in ex- 
cess, while all his professional performances were 
adequate to the occasion. I think the loss of no 
lawyer in the country would be so much felt by 
the members of that high tribunal. In these days 
of loose and turgid eloquence, and of imperfect 
legal training, of which there are so many exhibi- 
tions before them, they must have constantly felt 
it a relief, and pleasure, and satisfaction, when 
they could turn for an hour or two to listen to that 
master of lucid statement, with a wealth of learn- 
ing never paraded, but always ample in furnish- 
ing what the case and the presentation of it re- 
quired, with clear perception of the point at issue, 
rigidly confining himself to conveying it clearly 
to the mind of the tribunal which he addressed, 
and then stopping. I think it is felt among the 
profession throughout the country that one of its 
pillars has fallen, as well as one of its ornaments. 
Entirely concurring with what the paper present- 
ed by the committee states of the personal cour- 
tesy, generosity, and kindliness, which were ex- 
hibited by our departed friend, I think that, meet- 
ing here as members of the bar, we are entitled to 
say besides that our commonwealth and this bar 
has furnished to the country in him one who must 
be recognized everywhere as a great lawyer. 
Judge Curtis had his limitations. I do not know 
that I should be prepared to say or to think that, 
aside from what he was as a lawyer, he was also 
a great man. By this I mean that I do not sup- 
pose he has produced upon the country or the 
world any leading or great impression from any 
thing that he has said or done, except so far as he 
has made his profession respected, so far as he 
has administered the law in his judicial position, 
and as he has applied its principles, in his advoca- 
cy of cases, in a manner which tended to strength- 
en the foundations of society, and to illustrate the 
value of absolute justice. But the man who has 
made these contributions to society, who has done 
so much to keep the administration of justice 
steady and useful to mankind, to make all the ma- 
chinery of government in its daily applications 
serviceable to the interests of his fellow-men, has 
a solid claim, to respectful memory. Perhaps he 
has made no contribution to judicial science of the 
importance of those which were made by his pred- 
ecessor, Judge Story. Perhaps, as development 
did not seem to be the order of his being to so 
great an extent as in some other great judges, it 
may have been well that in the earlier and forma- 
tive period of our jurisprudence a man of a differ- 
ent character occupied the seat which he after- 
wards adorned. But for clearness, learning, 
steadiness, and uprightness, he has left a judicial 
fame that any man might envy. " 

Remarks of Gen. Benjamin F. Butler: "Mr. 
Chairman, — Being called to another sphere of 
public duty, I was unhappily unable to mingle my 
regrets with my brethren at the bar at the meet- 
ing of which this is an adjournment, at the great 
loss the bar of the nation has sustained in the 
death of our late associate, Judge Curtis. I have 
used the extended words, 'the bar of the nation,' 
because I deem the loss of such a lawyer, with so 
great a national reputation, of accumulated ac- 
quirements and extensive practice in the highest 
branches of jurisprudence, a national loss. It is a 
tradition, and a true one, that the memory of the 
work of a great lawyer exists only in the tradi- 
tions of the bar; and even when embodied in the 
form of decisions of the bench, they are only 
sought after by his brethren for a different pur- 
pose, and hardly in commemoration of his fame. 
Still, I think the memory of Judge Curtis will live 
many, many years in that most able opinion de- 
livered by him in the Dred Scott decision, worthy 
to be compared with that of Lord Mansfield on a 
kindred subject, which opened and developed an 
idea as to the rights of citizens, which has since 
been embalmed in constitutional law. If I were 



to venture to add, sir, a word to the- resolutions 
now before us, so happily framed, it would be 
wherein they describe the lucidity and compre- 
hensiveness of statement which so eminently 
characterized our deceased associate, and would 
add the word 'exhaustive.' Having had occasion 
to observe him in the greatest and most solemn 
trial had before the highest tribunal or,dained by 
the constitution of his country, the senate of the 
United States, of the impeachment of Andrew 
Johnson, I may be permitted with truth to say, 
that after Judge Curtis had finished his opening 
statement for his distinguished client, thereaf ter- ■ 
wards in that trial in his behalf, although many 
things were said, and well said, by the learned 
and eminent counsel with whom he was associated, 
yet nothing more that was new or pertinent was 
said. Because of the deep feeling of profound 
admiration which I have for the legal attainments, 
the judicial character, of Judge Curtis, I am ex- 
ceeding glad that it has been permitted to me on 
this occasion, even by a single word, to testify my 
respect for his virtues, and to mingle my sorrows 
here with those of his brethren of this bar. " 

The chairman here read the following letter 
which he had received from Judge Campbell, 
formerly of the United States supreme court: 

Judge Campbell's letter : 

"169 St. Paul Street, Baltimore, Sept. 20, 1874, 
My Dear Sir, — The melancholy intelligence of the 
death of our friend, Judge Curtis, reached me 
through the press. Icannotrefrain from express- 
ing my sorrow for the bereavement which the 
legal profession of the country, his friends, and 
the community have sustained, to one of his most 
valued friends and associates. My relations to- 
him commenced after my appointment to the 
bench of the supreme court of the United States, 
in 1853. Before that appointment was made, 
Justices Catron and Curtis informed President 
Pierce, on behalf of the court, that it would be 
acceptable to the justices. My reception in the 
court, as then existing, was cordial, and, as the 
survivor of all the members that composed it, I 
may be indulged in making the statement, that, 
in all of the consultations of that court, and in all 
of the official acts of its members, there was a 
seemliness and dignity of deportment; an earnest 
endeavor to execute justice and to maintain truth,* 
and an impress of personal honor upon their delib- 
erations and judgments, which commanded and 
was entitled to the approbation and esteem of the 
jurists of the land and the confidence of the peo- 
ple. In that court, Justice Curtis was an able and 
an esteemed member. He examined the causes 
submitted with caution and candor; he medi- 
tated the opinions he gave in the conference with 
care, and delivered them With precision, consid- 
erateness, and deference to the opinions of others. 
The opinionshe prepared have made for him a last- 
ing reputation. My own relations with him were al- 
ways those of kindness and good-will, and these 
relations were not affected by the war, which cre- 
ated so many estrangements. I find in my library, 
in a volume concerning the 'Worthies of England,' 
a description of one of the judges of the queen's 
bench in the sixteenth century. To this judge is 
attributed 'a great happiness in all the four facul- 
ties that make a lawyer: 1. A sharp invention 
and a clear comprehension to search all the cir- 
cumstances of a case propounded. 2. Judgment 
to examine and weigh the particulars invented 
and apprehended, for truth lieth in things as gold 
in mines. 3. Memory to retain what is judged and 
examined. 4. A prompt and ready delivery of 
what is conceived and retained, set out with in- 
genuity and gravity. Oratio prompta non 
audax. What he said was close and pinching, 
and not confident and earnest; allowing passion 
not to disturb either the method or delivery of his 
discourse, but to quicken it.' On the margin of 
the page is written, 'Justice Curtis,' in pencil. I 
do not know that I could express my opinion of 
his characteristics with more satisfaction to my- 
self than by adopting a description which I had 
applied as suitable to him. In the apparent decay 
of an ambition purely professional, and the dimi- 
nution of profound and various learning which can 
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only be obtained through such, an ambition, among 
the bar of the Union, the loss of such a jurist is a 
loss to the bar. In these tumultuous and anarchic- 
al times, when landmarks are so little respected, 
the loss of a calm, conscientious, learned, inde- 
pendent, and approved constitutional lawyer may 
be regarded as a public calamity. With much, 
respect an,d esteem, I am very truly yours, John 
A. Campbell. 
"Hon. Sidney Bartlett, Boston, Mass." 
Remarks of Mr. H. Weld Fuller: "Mr. Chair- 
man, — I came here to listen, not to speak. But 
esteeming and loving Judge Curtis as I did, and 
having occupied a place under him during almost 
the whole of his judicial career, I trust you will 
pardon me for breaking the temporary silence 
which has followed the eloquent utterances of 
others. Many are present who knew him more 
intimately and shared more closely his confidence; 
and they can better speak of his social qualities 
and portray his noble character and high attain- 
ments. But my memory goes back to his college 
days, and to the rank he then held as a thinker 
and writer. He was distinguished before his en- 
trance to the law school at Cambridge. Even then 
the tendency of his mind to matters of govern- 
ment and law was manifest. His prize essay had 
for its subject, 'How Far can Absolute Govern- 
ments Depend upon the Ignorance of the People?' 
Indeed his step from boyhood to manhood seemed 
nearly instantaneous! There was a thoughtful- 
ness and thoroughness unusual for his age. As a 
student he was indefatigable, and all his accumu- 
lations of knowledge, and the inferences incident 
thereto, were so classified and arranged as to be at 
all times at his command. During his whole life 
they seemed to come at his call, without confusion 
and clear as crystal. By this power of memory 
and association — modified by & sound judgment 
and a right application to legitimate issues— he 
could see and show to others the most striking 
features of a case, and hold the subject? out, like a 
solid substance, for inspection. It was said of 
Lord Mansfield that his statement of facts was 
often equal to another man's argument; and this 
may be said of Judge Curtis. AVithout overstat- 
ing or exaggerating the facts, he could so order 
and connect them with apt allusions and natural 
suggestions as to make the deepest and most fa- 
vorable impression. His cases were always hinged 
on their strongest points, and opened to the most 
practicable view. Although strong, very strong 
in his friendships, he never exhibited any favorit- 
ism on the bench. He was courteous to all. The 
parties before him were as algebraic characters. 
He looked steadfastly at a legitimate result. 
Faithful and fearless, he was never arrogant or 
disdainful. It was a pleasure to serve him. He 
may have had his faults, but in my intercourse 
with him I could not see them. We can truly say, 
'Happy is the state which has such men for coun- 
selors and judges t' When they leave us we are 
bereft, indeed. " 

Remarks of Mr. BliasMerwin: "Mr. Chairman, 
— It is impossible for me to add anything to the 
just and eloquent tributes which have been paid 
to Judge Curtis by the distinguished brethren 
who have preceded me. Did 1 consult my own 
feelings,— feelings which you, Mr. Chairman, 
who experienced, through so many years and to so 
great an extent, the constancy and reality of his 
friendship, will not fail to excuse, — my part to-day 
would be only that of a sorrowing silence. The 
character of Judge Curtis was unique, but it was 
complete. Great as were his intellect and learn- 
ing, he possessed in an equal degree those sterling 
personal qualities which give to human friend- 
ships their charm and value, and strength and 
solidity and dignity to character. It is true that 
he did not 'wear his heart upon his sleeve,' but 
with the modesty and reserve which belong 1 to the 
most thoroughly great and genuine natures, he 
cherished the precious gift in a breast that was 
as pure and transparent as crystal. The waters 
were silent, but they ran deep. The predominant 
traits of his character and the controlling forces 
of his conduct, it always seemed to me, were 
justice, charity, and truth. Judicial in his moral 



as well as in his mental temperament, no consid- 
erations of expediency or self-interest marred 
the spotless integrity of his life. From this char- 
acteristic it followed that it was impossible for 
him to be a partisan, or that his patriotism should 
ever be a thing to be made or marred by popular 
clamor. Generous but unostentatious in giving, 
as in every other act and habit of his life, he like- 
wise illustrated that rarer and higher form of 
charity, which thinketh no evil. Detraction 
never fell from his lips, and to envy he was as 
superior as to falsehood. In these respects he 
seemed to dwell upon a serener height and to 
breathe an untainted air. He was incapable of 
uttering or acting anjr thing which he did not 
mean, and therefore, in his case, when he did 
speak, it was speech, rather than silence, that 
was golden. Some men we honor for the prompt 
indignation with which they would repel and 
rebuke a dishonest suggestion. Others there are, 
and have been, to whom it is impossible that such 
a suggestion could be made. Judge Curtis, I 
think, was one of these. The wonderful precision 
and accuracy of his mental operations, I cannot but 
believe, were due in a large measure to the singu- 
lar rectitude and force of his character. No baser 
metal thwarted its action, or caused the magnet 
to deviate from the pole. In contemplating the 
character of Judge Curtis, no one can fail to be 
impressed with the beautiful contrast presented 
by the rich diversity of his great intellectual gifts 
and attainments, and the absolute simplicity and 
unity of his moral nature. In him was exempli- 
fied that contradiction of traits which inspiration 
has depicted as the highest type of manhood, — 
in understanding a man, in malice a child. In 
recalling that illustrious career at the bar and 
upon the bench, we are at some loss to determine 
in what department of jurisprudence he was most 
accomplished or most distinguished. Superficial 
in nothing, he seemed in turn to be equally master 
of each. As he threaded his way — which he made 
luminous at every step— through the intricate 
mazes of some complex patent cause, it seemed 
for the time as if this certainly was his forte and 
province, pre-eminently. But then again his mas- 
tery of commercial and maritime law was com- 
plete, and he could expound and apply each with 
a practical sagacity and facility which one might 
suppose was due only to an experience that had 
been gathered in the counting-room and upon the 
quarter-deck. At the same time there was ap- 
parently no exigency in human affairs, arising 
from accident, mistake, or the frauds of men, for 
which his thorough familiarity with the principles 
and spirit of equity jurisprudence could not find 
some relief. Above and beyond all these, sum- 
moned, as he frequently was, to deal with the 
graver and grander problems of constitutional 
and international law, he, of all others, by the 
precision of his statement, the vigor of his logic, 
the repressed fervor of his convictions, and the 
elevated tone of his simple eloquence, called 
back for a while the now departed glories of Mar- 
shall and of Webster." 

Remarks of Mr. Cyrus Cobb: "I am impelled to 
speak for the younger members of the bar. It was 
remarked at the former meeting, held immediately 
after his death, that to many Judge Curtis seemed 
cold and distant. An undoubted test of an elderly 
man's heart is the estimation in which he is held 
in the hearts of young men; and in this regard I 
would bear testimony in behalf of the young men, 
whom I, on a recent occasion, had the honor to 
represent in connection with Judge Curtis. Last 
June the first reunion of the Alumni of the Boston 
University School of Law occurred. In preparing 
for this event, the members of the Alumni sent 
invitations to the various members of the faculty, 
with the request that they respond to toasts to be 
given at the meeting. Judge Curtis, though one 
of the faculty, had never been able to officiate as 
such ; hence no personal relations had arisen be- 
tween him and the students, and they viewed him 
as one who could hardly be approached. At their 
request, however, I waited upon Judge Curtis, and 
made known their desires. He, with peculiar and 
unexpected urbanity, expressed his regrets that 
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"he could not grant their request, explaining 
that he had been forbidden by his physicians to 
expose himself to the night air, on account of a 
disease of the throat from which he was then suf- 
fering. I reported the result of the interview to 
my fellow-students. Then the suggestion was 
made that a note from Judge Curtis, to be read at 
the reunion, would be very highly prized, and the 
wondering query was expressed whether he would 
be willing to write such a note. I consented to 
wait on Judge Curtis again, with this object in 
view. I did so, and the response, which was in 
the affirmative, was gracious in the extreme. 
There was in both interviews, in wnich conversa- 
tion was entered into by the deceased, a singular 
courtesy and kindliness of manner, imparting an 
indefinable charm, which lingers with me still. 
The note was sent and read, and will be ever cher- 
ished by the Alumni. I would f u rther say, that so 
strongly was Judge Curtis's largeness of heart 
impressed upon my own, I felt, when I heard of 
his death, as if some respected relative had de- 
parted, whom I had known and revered for years. " 

Remarks of Hon. Charles Levi Woodbury: "I 
had intended, Mr. Chairman, to have refrained 
from saying anything to-day, coming here simply 
to listen ; but 1 cannot forbear to add my tribute 
to the memory of one whom I had known for nearly 
thirty years, and whose progress I had watched 
with admiration and esteem. When Judge Curtis 
came to the bench of the United States it probably 
was accompanied with the unanimous consent of 
all the bar of the circuit that he was the most 
fitting man to fill the seat then vacant. Before he 
left the bench it became my duty, as district attor- 
ney, to watch the proceedings of the court, and I 
can therefore cheerfully bear my testimony to 
those merits which have been acknowledged on all 
aides. There is one thing in Judge Curtis's per- 
sonal character which has been hardly dwelt npon 
as much as it should have been, and that was that 
beneath the cold exterior, beneath the calm and 
regulated manner, there was borne a heart as 
warm and generous as any man could desire to be 
the possessor of, true in its instincts, and firm in 
its resolves. I have known him, in cases where 
he had thought the judgment had fallen too hard 
upon his client, to turn and relinquish every dol- 
lar of his fee, in order to soften the adverse blow, 
and that, too, without a word, without any open 
demonstration, and probably without anybody 
knowing it except myself, his book-keeper, and 
client. With such knowledge of his personal 
character, I think no one can fail to believe, as I 
believe, that Judge Curtis filled out the accurate 
calibre of a man, in all its fullness and fairness. 
Of the great loss his death has caused to the pro- 
fession, to the bench, and to those who unfortu- 
nately are involved in litigation, none can refrain 
from admitting. I have no more to say than this, 
but I have said it simply to add one single point to 
the well-merited eulogies given by the members of 
this bar. " 

Remarks of Mr. Causten Browne: "Mr. Chair- 
man,— I beg the indulgence of the bar while I add 
a few words to those expressions of respect and 
attachment with which we are now, as a body, 
taking leave of our late distinguished associate 
and friend. I am sure we should all be willing to 
lengthen out the minutes of this hour, the Jast 
in which we, who knew him well, knew him as a 
class better than any other men did, can speak 
here to one another of those qualities which we 
most loved to contemplate in him while he lived, 
and shall most love to remember in him now that 
he is gone. We are in no danger of being immod- 
erate in our speech. None of us ever knew a man 
whose memory would more reproach us than his 
would do, if for any cause we should fall into ex- 
aggeration or extravagance in what we have occa- 
sion to say. In regard to the character and the 
foundation of Judge Curtis's professional fame, I 
wish to make but one remark ; and that relates to 
the completeness of his equipment, intellectual and 
moral, for the work of his life. It might not be 
difficult (it certainly would not be easy) to find a 
man with as fine a natural capacity for the acqui- 
sition and digestion of legal learning as he had; 



or a man as comprehensively and exactly read in 
the law as he; or a man having his knowledge of 
the law as perfectly in hand for use on the * occa- 
sion sudden ' as was his ; or a man of like power 
of legal reasoning, illustration, and expression; or 
even a man with the same exquisite habit of mind, 
always calm, always vigilant, always ready. But 
to find a man who had all these possessions com- 
bined, and thus to make good the loss which this 
bar and the bar of the nation has sustained, would 
be a very difficult task indeed. I believe that the 
depth of the impression which he made as a law- 
yer upon the minds of his time was not so much 
owing to the degree in which he possessed one or 
more of the cardinal qualities I have mentioned as 
to the fact that he possessed them all, each in first- 
rate degree, and all in perfect balance and propor- 
tion. A young man, coming a stranger into a 1 arge 
and strong bar like this (as I did in the year 1853, 
when Judge Curtis had just gone upon the bench), 
is apt to be deeply impressed by the marked man- 
ifestation on the part of the bench of certain moral 
qualities, which others, not so anxiously situated, 
might take for granted; and it is of some of these 
qualities, very conspicuous in Judge Curtis, that I 
wish to speak. He was a very patient judge. I 
suppose he thought that it was as much a judge's 
duty to be patient as it was to be learned, and that 
his possession of much learning did not excuse 
him from the obligation of patience towards those 
who had less. And, in his case, I early observed that 
whatever encouragement or exhilaration a young • 
advocate might miss in the frigid and reserved 
and distant manner which was maintained by the 
bench, was more than made up by the steadiness 
conferred upon the speaker by the quiet and cour- 
teous attention with which he was listened to 
from the beginning to the end of what he had to 
say. If a young advocate happened to be making 
bad work of it, he was at any rate not helped 
downward by the slightest manifestation of wea- 
riness or vexation from the bench. He was a per- 
fectly impartial judge. If we are to speak of this 
trait in its highest aspect, we cannot do better 
than to apply to Judge Curtis the language which 
he himself applied to another distinguished jurist 
of this bench (I mean— and I delight in this brief 
opportunity of doing him honor — Mr. Justice Spra- 
gue) on the occasion of his retirement from judicial 
life: 'The bar have found in you that absolute 
judicial impartiality which can only exist where 
an instructed and self-reliant intellect is joined to 
a tender and vigilant conscience and a firm will.' 
Not a word can be spared from this definition. It 
was all true of Judge Sprague. It was all true of 
his judicial comrade, Judge Curtis. We may as- 
sume now that all judges mean to be impartial, as 
it is here defined. But it is not possible that all, 
or more than a very few, should have an intellect 
at once instructed and self-reliant, a conscience at 
once tender and vigilant, as well as a firm will; 
and without them all, it is most true that absolute 
judicial impartiality, to be useful to the world as 
well as meritorious in its possessor, cannot exist. 
He was an absolutely independent judge,— inde- 
pendent not only in conduct, so that in his judicial 
seat he neither feared nor favored any man, but 
by natural sentiment, so that he could be and was 
single-minded, having no ends, large or small, to 
accomplish, outside of and apart from the great 
end of doing justice. He had an ambition, of 
course, to command the respect of his contempo- 
raries, and to make himself a lasting reputation 
as a wise and learned judge ; but he had no judicial 
ambition beyond this. How he would appear, 
what people would say, how his or anybody's per- 
sonal feeling would be affected if he decided thus 
or thus, were thoughts of which he was simply in- 
capable. He was that kind of man that could not 
lower himself to entertain such considerations. 
The result of the possession and steady exercise 
of this principle or instinct of independence was 
to make the administration of the law in his court 
profoundly respected. Patient, impartial, inde- 
pendent, possessing these three qualities in abso- 
lute perfection, he might have been much less able 
and much less learned than he was, and still have 
been a judge whose time we could look back upon 
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With pride and gratitude. After Judge Curtis's | 
return to the bar, I enjoyed frequent professional ) 
intercourse with him, mostly as his colleague; and j 
it was in this relation of senior counsel that I find i 
much to remember with peculiar interest and ad- I 
miration. It was here that the characteristics I 
have mentioned, of his holding his power calmly 
in reserve and letting it forth In full strength at 
the instant it was called for, and his having his 
learning always ready in hand for use as the occa- 
sion sudden might require, made him so supremely 
valuable to a junior associate. He was patient 
and courteous in consultation with him; generous 
in giving him his opportunity in the trial or hear- 
ing of the cause ; considerate and forbearing to- 
wards his mistakes; ready, on occasion of his suc- 
cesses, with words of commendation, very few, 
very appropriate, and (it could never be doubted) 
perfectly sincere. Towards the court he main- 
tained a dignified courtesy which was so perfect 
as to be a model. The principles by which he 
guided his conduct towards the court were the 
highest. He was incapable of abusing the trust 
which every court must put in its counselors. In 
matters pertaining to this trust, he walked in the 
light of a 'tender and vigilant conscience' as well 
as an 'instructed and self-reliant intellect,' and 
neither did, advised, nor permitted anything which 
did not at the time stand approved by that scru- 
tiny. 

"I would fain linger for a moment on one or two 
traits which marked Judge Curtis in his private 
intercourse with his friends. Tou can bear wit- 
ness, Mr. Chairman, that none who did not kno%v 
him at home knew him at all. He was indeed 
(how strange it seems to us who so knew him, that 
it should surprise anybody !) a very warm-hearted, 
tender-hearted man. He prized the affection of 
his friends. He relied much upon it for his enjoy- 
ment of life. It might be truly said of him that 
the friends he had, and their adoption tried, he 
grappled them to his soul with hooks of steel. He 
sympathized readily and tenderly in their distress- 
es, and testified that sympathy by many and 
many an act, very fragrant in the memory now, 
but of which he never spoke. I must resist the 
temptation to dwell longer on such recollections. 
One more thought let me express before I take my 
seat. Others may have left as much, nay, in some 
respects, perhaps, more than he did, to command 
the admiration of us, the younger men of this bar; 
but no one has left us so much that we could safely 
and reasonably imitate. If we shall do so success- 
fully, we shall do honor to ourselves and to our 
profession. " 

Remarks of Hon. Richard H. Dana, Jr.: Mr. 
Chairman, — I had not the fortune to know Judge 
Curtis privately, well. I can therefore only speak 
as to that side of his character which was pre- 
sented to the public. And everything has been so 
well said that I should not rise were it not that I 
am unwilling to lose an opportunity of at least at- 
tempting to express my own sense of what every 
one here feels. Seeing you, sir, reminds me of the 
first time I heard Judge Curtis, when he was at 
the age of thirty-three, in the trial of the great 
case of the overseers of the poor of Boston against 
certain proprietors of lands in the city. It was a 
great cause, from the amount involved, from the 
principles necessary to be passed upon, and from 
the eminence of the counsel engaged in it, of 
whom I now recall, besides yourself, Charles Lor- 
ing, Judge Fletcher, and Mr. Curtis, the youngest 
of the counsel. I mention it, because I know you 
will agree with me that he then made a deep and 
lasting impression upon the bar and the bench. 
It is no breach of confidence, I suppose, for me to 
say that at the close of one day's great debate, at 
Mr. Loring's office, where I was a student, one of 
the counsel said, 'That young man ought to be chief 
justice of Massachusetts.' Mr. Loring replied, 
'There is no court in Christendom he is not fitted 
now to preside over.' This was a great deal to be 
said of so young a man, and by such an authority 
as Mr. Loring ; but I do not think any large deduc- 
tion need be made from it by those who have 
watched Mr. Curtis's career to its close. About j 
twenty-two years ago, the bar, the political world, j 



and the public were extremely excited by the fu- 
gitive slave trials. There was a strong tide setting 
for the conviction of the rescuers. I felt deeply 
on the subject on account of my political opinions, 
and as counsel in the cases. Judge Curtis pre- 
sided. I regretted deeply the conclusions to which 
he had arrived on the law. I knew he would con- 
duct the trials with impartiality. What I now 
wish to say is that I felt then, and have felt ever 
since, that there was in the conduct of those 
trials more than passive impartiality. There was, 
on his part, an affirmative determination that the 
trial should be had with absolute fairness. At a 
critical stage of one case, he volunteered a sugges- 
tion in favor of the accused as to the weight of 
testimony, which, I think, in the measuring cast, 
secured the verdict of aequittal. And they who- 
remember how things then stood at Washington 
in those days will see the force of the suggestion 
that Judge Curtis had not been confirmed by the 
senate, but was acting upon an executive appoint- 
ment, made during a recess of the senate. 

"As I knew but little of Judge Curtis privately, 
I can only speak of him as his constitution and 
temperament were a kind of study to a spectator 
who respected him as much as I did. I think I am 
not wrong in the belief that from the earliest he ex- 
ercised over himself an extraordinary command, 
and enforced a constant mental and moral self -dis- 
cipline. I think, perhaps, we may say that in the 
smallest matters and in his social relations he held 
a kind of court within himself, and weighed evi- 
dence and settled the principles applicable to the 
case, before he allowed himself to express an 
opinion, or say anything that might affect the 
rights or feelings of any man. An exaggeration 
was to him an untruth, and he would have felt 
himself dishonored if he said more than was neces- 
sary at any time on any subject. Enough, perhaps, 
has been said already on the subject of Judge Cur- 
tis's precision and conciseness. It would be pre- 
sumption for me to pass judgment upon his higher 
powers, his instincts or his qualities as a jurist, 
but I certainly may express the admiration 1 felt, 
beginning with the trial I have spoken of, for his 
power of condensed statement, — a power which 
none could appreciate so well as those who had 
prepared themselves upon the same subject. And 
whenever I have heard Judge Curtis state his 
propositions on a subject which I had myself made 
a matter of study, I listened to it with something 
of that surprise and delight with which one who 
has labored through the slow and repetitious pro- 
cesses of arithmetic sees his work done before his 
face by the methods and signs of algebra. I 
think, though relative criticism is rarely well, it 
would be no disparagement to the members of any 
bar in America to say that for condensed state- 
ment he has not left his superior; and, brethren, 
speaking of our own bar, were it not that the pre- 
siding officer of this meeting is still active among 
us, we might safely say that in that respect he 
has not left his equal. " 

At the close of Mr. Dana's remarks, the report 
of the committee was unanimously adopted. 

Circuit Court of the United States. District of 
Massachusetts. May Term, 1874. 

Present: Honorable Nathan Clifford, Associate 
Justice of the Supreme Court of the United States, 
Assigned to the First Circuit; Honorable George 
F. Shepley, Circuit Judge of the United States, 
First Judicial Circuit; Honorable John Lowell, 
District Judge of the United States District of 
Massachusetts. 

The district attorney addressed the court as fol- 
lows: — "May it please your honors, — When the 
sad intelligence of the death of Judge Curtis, 
coming over the wires, was announced to the court 
upon the day of his decease, Mr. Justice Shepley, 
who was presiding, at once directed the court to 
be adjourned. Upon the day of the funeral the 
court also adjourned, that the members of the bar 
might attend the services, and that they might 
hold a meeting to take such action as should 
be deemed proper upon the occasion of his de- 
cease. That meeting was attended in unusual 
numbers by members of the bar from every dis- 
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trict in this circuit, and from other districts, all 
profoundly penetrated with undissembled sorrow 
at the death of their distinguished brother, leader, 
and friend; and eminent counsellors from the 
great metropolis gave utterance to their common 
sympathy with the members of this bar and the 
profession everywhere at the great loss which the 
country had sustained in the death of Mr. Curtis. 
At that meeting a committee was appointed, to 
report at an adjourned meeting the sentiments of 
this bar upon the occasion of the death of Mr. 
Curtis. That adjournment has been held this 
morning, and the expressions of the sentiments 
reported by the committee were adopted ; and in 
accordance with the custom of this bar, the attor- 
ney of the United States has been requested to 
present them to the court, and to ask to have them 
spread upon its records. In compliance with this 
request, and also moved by the deepest admiration 
for the unsurpassed ability and attainment of the 
deceased, as a lawyer, judge, and jurist, and with 
the highest respect for his professional, judicial, 
and personal character, I respectfully request of 
your honors that these expressions of the senti- 
ments of the bar, after they have been read by 
the chairman of the committee, may be extended 
upon the records of the court. " 

Hon. Benjamin F. Thomas, chairman of the com- 
mittee of the bar, read the expression of the senti- 
ments of the bar, as reported by the committee and 
unanimously adopted at the bar meeting. 

Mr. Sidney Bartlett addressed the court as fol- 
lows: — "May it please your honors, — The resolu- 
tions drawn up and presented by the chairman of 
the committee express in a truthful and I think 
not exaggerated form the estimate in which Judge 
Curtis was held by his associates of this bar. It is 
now forty years since he removed to this city and 
began here his professional life. During nearly 
that entire period, relations the most friendly, per- 
haps I may say intimate, have subsisted between 
him and myself. I cannot, therefore, suffer him 
to pass away without uttering my vain regrets, 
nor without briefly stating some of the features of 
his mind and character by which he won and de- 
served the great eminence to which he attained,— 
the profound respect and regard in which he was 
held. To those who hold that intellectual qualities 
are usually to be traced to a precedinggeneration, 
I have too scanty means to furnish information. 
That he was the son of a mother of great intelli- 
gence, and of the highest -womanly virtues, is 
known to me; and among his collateral kindred 
was one, recently departed, who, in addition to his 
many other virtues and accomplishments, stood 
among the foremost in the field of letters,— the 
author of the ' History of Spanish Literature.' Of 
his earliest training nothing can be known beyond 
the circle of his home; but his life in college gave 
token of his high faculties, and his career in the 
law school at Harvard, under the charge of the 
learned, acute, and able Ashmun, drew the atten- 
tion of his instructor and of his classmates, and led 
to the firm anticipation of his future success. So 
much by tradition was known of Judge Curtis by 
his brethren when he became, in 1834, a member of 
this bar; and from that period until his death he 
has walked before us, his conduct and qualities are 
personally known to us, and we can speak of them 
truthfully with such discrimination as our recent 
loss and the deep regard in which we held him per- 
mit. As the result of this retrospect, I feel confi- 
dent it may be said that the great distinction at- 
tained by Judge Curtis was in his mastery of the 
common law. I do not mean to say that with a min d 
so wide as his, and filling the great judicial position 
he did, he failed to become familiar with the rules 
and principles of equity jurisprudence; nor that, 
like some admirers of the common law, he held 
that admirable system in disesteem. Whoever 
will peruse his recorded judgments will find how 
thoroughly, when the occasion arose, he mastered, 
and how acutely and comprehensively he applied, 
those principles ; but, if I mistake not, he may also 
find slight though not disfiguring traces of a mind 
thoroughly imbued with the principles of the com- 
mon law, and which that common law had moulded. 
In this, his favorite science he had among us no 
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superior and but few equals. But legal scholar- 
ship, however wide and thorough, might, without 
the addition of his other marked qualities, have 
limited him to the life of an author and a student; 
furnishing, through his pen, thoughts and princi- 
ples, the weight and value of which, in their prac- 
tical application, must be found and wrought out 
by others. Had he lacked the power of giving 
weight to his words by the mode of their utterance, 
he could hardly have attained distinction at the 
bar ; but he added to his other learning a familiar 
acquaintance with the beauties and the strength of 
the tongue he spoke, and from them he formed for 
himself a style of surpassing simplicity and power. 
The clothing he thus gave his thought, striking as 
it was, would, with the thought itself, have failed 
of its true effect, if he had not added to it a clear- 
ness of statement and a rigorous logic that I have 
rarely known to be excelled. Quick in his percep- 
tions, he had also a power of memory which was 
almost wonderful. I recollect to have heard him 
state that when he had finished the study of Ste- 
phen on Pleading, he found himself able, without 
recurrence to the book, to state in their order every 
proposition it contained. It is possible that his 
severe training in the common law may be sup- 
posed by some to have made his mind too highly 
technical; but if this were so, it would be difficult 
to point (jut an occasion where in professional or 
judicial life it effectively obscured his vision of the 
right, or narrowed the breadth of his view. "We 
are too near the period of the nation's great strvg- 
gle to expect a uniform concurrence in the estimates 
to be formed of Judge Curtis's merits as a student 
and expositor of the constitution. It has some- 
times been said that sound and broad views of 
constitutional law require in addition to the pow- 
ers of a jurist those of a statesman familiar with 
the actual administration of the government, as 
well as a thorough knowledge of its early history. 
Judge Curtis held no political office except for a 
short period when he was a member of the state 
legislature. He took no part in what is usually 
termed the administration of the government, 
state or national; but wheresoever, in civil con- 
troversies, he was called on to determine the rights 
of parties to property or estate under the constitu- 
tion, it is believed there is a complete concurrence 
in the estimate of the strength and soundness of 
his views. "Whatsoever may be the difference of 
opinion as to the merits and conclusiveness of his 
arguments or judgments on questions of constitu- 
tional law, involving political considerations, few, 
I think, can peruse his address to the senate, in 
the case of the impeachment of President Johnson, 
and his admirable judgment in the Dred Scott 
Case, without conceding that he had thoroughly 
studied the constitution, was familiar with the 
history of our governments, state and national, 
and that on the powers he exhibited on both those 
occasions may well be rested his reputation as a 
constitutional lawyer, a jurist, and an advocate. 
I have thus stated to your honors the estimate in 
which the character, capacity, and learning of our 
friend, as a lawyex*, whether exhibited at the bar 
or on the bench, must, I think, be held- by those 
who knew him. With what clearness, vigor, 
courtesy, and fairness these faculties were applied 
at nisi prius is known to us all. No counsel or 
client could have ever left his court, whatsoever 
might have been the issue, without feeling assured 
that his cause had been disposed of ably, carefully, 
and without bias. 
"As a citizen, as a man filling: the relations of 
• domestic and of social life. Judge Curtis was, I 
think, less widely known. Not that he held aloof 
from affairs of public interest, nor that he failed 
to form and to express to those who sought them, 
his views and judgmentupon the important events 
or questions of his day; but he had an inherent 
disinclination to be publicly and actively engaged 
in giving effect' to the results of his careful thought 
on public topics, and contented himself with com- 
municating and discussing the same with those 
with whom he was familiar. Of his bearing and 
the mode in which he filled the relations oi private- 
life, it is difficult for me to speak measureulv. It 
was obvious to those who knew him best that his. 
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whole life was a life of discipline. Grave almost to 
a fault, unless life is to be exclusively devoted to 
serious purposes, he yet carried with him a heart 
capable of the widest and most generous sym- 
pathies, but which was careful not to suffer itself 
to be led astray by false or exaggerated sentiment. 
Thus constituted, he carefully fulfilled the duties 
of life, but not to the exclusion of cordial and inti- 
mate friendships, the memory of which will be a 
melancholy pleasure to many beyond the profes- 
sional circle. A few lines occur to me at this mo- 
ment which admirably, I think, sum up the char- 
acter of Judge Curtis : — 

'Though deep, yet clear; though gentle, yet not dull; 
Stroiig without rage; without o'erflowiug. full.' 

"May it please your honors, — our associate is lost 
to us. The ranks close up. In the firm step and 
manly bearing of the column which presses on 
may be had the assurance that soon other talent, 
other learning and discipline, will be found to scale 
the eminences of the law; but to those who, side 
by side with him, have been so long engaged in the 
contests of the profession, may be permitted the 
trite, melancholy, but not thoughtless exclama- 
tion, ' We shall not look upon his like again ! ' " 

Reply of the Court: Mr. Justice Clifford re- 
plied to the address of the bar as follows;— "Gen- 
tlemen of the bar, — Of all the lessons of life, the 
most solemnly instructive is death, as the lesson 
of death accords, in its teachings, with the sub- 
stance of the divine admonition that the great aim 
of man here should be to prepare for his own well- 
being in the life to come. Bereavements which 
sever even the dearest ties of love and friendship 
are of constant occurrence, and they should ad- 
monish the bereaved that it 'is not all of life to 
live, nor all of death to die, 5 as man should live to 
fulfil the law of his Creator; and to promote as 
well as he may all the great ends of his being, and 
should never forget that his works will follow him 
into the spirit world. Admonitions of the kind 
have more than once, since the presiding justice 
came into the court, been addressed to the mem- 
bers of this bar, when they, as now, have been 
called to mourn the loss of some one of the most 
eminent and highly esteemed of their present or 
former associates. Experience shows that none 
are exempt from the sentence, as it applies to the 
whole human family without regard to station, at- 
tainment, or usefulness. Your most polished and 
eloquent orator bowed to the inexorable doom, 
within the period mentioned, while yet in the 
midst of his usefulness, and the great magistrate 
of your state obeyed the dread summons only a 
few years later; and, more recently, the great 
philanthropist of the country, who at one time 
was the reporter of the decisions of the most 
learned judge who ever presided over the deliber- 
ations of this court, followed his eminent patron 
to the grave. Webster also is gone, though he 
died at an earlier period, and yet the demands of 
the destroyer are not satisfied. Such vacancies 
unquestionably served to weaken for the time the 
power and influence of your circle, but it still em 
braced one of the eminent leaders of the American 
bar. Better evidence need not be required ttian is 
exhibited in the assemblage here convened, that 
death has again invaded your ranks; and the ap- 
propriate resolutions presented in behalf of the 
bar announce, what was but too well known be- 
fore, that you are now called to mourn the loss of 
your distinguished leader, of whom it may be 
properly said, he had no living superior at the 
American bar. Equals, undoubtedly, he had, who 
still survive to honor and adorn the record-roll of 
the legal profession, yet it may nevertheless be 
safely affirmed that your deceased brother had no 
living superior practicing in the federal courts, 
without fear of contradiction from the bench or 
bar. "Sou have assembled to express your sorrow 
for the loss which the bar of this court, and of the 
country everywhere have sustained by the de- 
cease of our lamented brother, and to pay appro- 
priate honors to his memory, and the court is here 
to mingle their sorrows for the great bereavement 
with those of the bar, and to unite and co-operate 
with the bar in such proceedings as they may deem 



it proper to adopt on the occasion, and to comply 
with their request that their proceedings may be 
entered in the records of the court. Death having 
removed from your circle, and from the extended 
sphere of his professional employment, an associ- 
ate so distinguished, and with whom you have so 
long maintained such intimate social and profes 
sional relations, it is eminently fit and proper that 
you should pause in the midst of your usual avo- 
cations, and give public expression to your sense 
of the great loss you have sustained, and to the 
profound respect and veneration you entertain for 
the private virtues and distinguished professional 
services of the eminent jurist whose earthly career 
is now closed for ever. Influenced by such consid- 
erations, the court cordially approves the resolu- 
tions presented in your behalf, and unhesitatingly 
assures the members of the bar that they do 
heartily unite with them in responding to the sen- 
timents which the resolutions so appropriately ex- 
press. Such a manifestation of the sense of the 
great loss which has been sustained by the de- 
cease of our esteemed brother is no more than 
what is fitting on the occasion, and entirely ac- 
cords with our own views and feelings upon the 
subject. More than forty years have elapsed since 
he commenced his career at the bar, and yet it 
may not be amiss to remark that he came into the 
legal profession without any deficiencies to supply 
in his preparatory education, and that the history 
of the time shows that he entered at once into a 
successful and remunerative practice. 

"Competition at the state bar was, perhaps, 
never greater than at that period, as the ranks of 
the profession were filled with men of great legal 
learning, erudition, and experience, but all admit 
that he was eminently successful in every point of 
view which evidence's the rising prospects of the 
younger members of the profession. Day by day 
his reputation as a sound lawyer and successful 
advocate increased throughout the whole period of 
his professional life which preceded his elevation 
to the bench of the supreme court of the United 
States. Years before that event occurred he was 
second to none of his associates, except the great 
leaders of the bar, such as Webster and Mason, all 
of whom, with one accord, upon the decease of 
the late Mr. Justice Woodbury, joined with the 
other members of the bar in presenting his name 
to the president, to fill the vacancy created by the 
decease of that distinguished jurist. Appointed 
to that bench, as it were, by common consent, and 
carrying with him into the court the fruits, not 
only of his excellent early training, but of the un- 
tiring studies of his riper experience, his success 
in that new and responsible sphere of duty was 
not a matter of surprise to any of his old associ- 
ates, as all well-informed persons knew that he 
nossessed good health, and an active, vigorous, and 
logical mind, well stored with legal knowledge and 
erudition, as the fruits of patient industry and long 
and active experience at the bar; nor were the 
public expectations disappointed, as the result 
showed that he was able to meet every demand up- 
on the station, whether it had respect to the per- 
formance of the varied and responsible duties it 
imposed, or to the dignity of the office, or to the 
elevation of the individual character of the incum- 
bent. Throughout the comparatively brief period 
of his judicial life, his opinions delivered in the su- 
preme court are published in the volumes of that 
period, which also contain the opinions delivered 
by all his learned associates, and it is no more 
than just to say that his opinions compare favor- 
ably with the opinions delivered within the same 
period by the other members of the supreme court. 
Considered as a whole, they are characterized by a 
clear statement of the facts of the case, and by an 
accurate application of sound principles of law 
to the well-ascertained state of the case. Conse- 
quently his judgments remain undisturbed, and, 
it would seem, must ever remain as safe prece- 
dents and correct expositions of law, as applied to 
the cases then before the court. Two volumes 
of his opinions, delivered in the circuit court, have 
also been published, and those decisions are every- 
where admitted to be of great value to all whose 
duty it is either to discuss or decide legal or con- 
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stitutional questions. Complete success attended 
him as a judge in the performance of all his duties 
while he remained on the bench, and many of his 
friends were much disappointed when he resigned 
his seat to resume the practice of the profession 
which he relinquished when he accepted the com- 
mission of associate justice of the supreme court. 
Deep regrets undoubtedly were felt by many at 
his decision, but no one ever questioned bis right 
to resign, and pursue a more lucrative employ- 
ment, as the compensation of a supreme court 
judge at that period was quite small when com- 
pared with the remuneration which a jurist of his 
acquirements and experience might reasonably ex- 

Eect to receive from a full practice. Friends left 
ehind him know full well that he more than once 
remarked that it was the duty he owed to his fam- 
ily that induced him to resign, which is certainly 
a'motive that all are bound to respect. Eminently 
successful though he was as a judge, it is never- 
theless true that his highest eminence and widest 
reputation were acquired in his forensic displays 
as a lawyer and advocate, and in one respect his 
.reputation derived from that source is as peculiar 
as it is exalted and resplendent. 

"Other living examples of the kind there are, 
but they are few, where a judge of a high court 
has been able to leave the bench and resume the 
practice of the law, and find himself able to win 
new professional honors beyond what were ac- 
corded to him before his elevation, and to secure 
and retain for a long period a much increased and 
greatly more lucrative practice than he enjoyed 
before he accepted the station from which he sub- 
sequently retired. Instances are certainly more 
frequent where the retiring judge, though he left 
the bench with high expectations of renewed pro- 
fessional success, has either fallen a prey to some 
lurking disease, and become incapable of protract- 
ed mental exertion, or lived to find that all his 
hopes of professional preferment were vain, and 
finally to linger out an existence rendered unhappy 
by chagrin and disappointment that younger men 
than himself have succeeded to tne fruition of the 
hopes which induced him to withdraw from the 
bench, and return to the profession from which he 
had been promoted. Nothing of the kind occurred 
in the case of our deceased brother, as all will 
bear witness who were in a situation to see and 
know what took place. Instead of that, old clients 
hastened to offer new retainers, and new clients 
flocked in the same direction, securing to the new 
applicant for professional employment, in a brief 
space of time, more important and remunerative 
engagements than he ever represented before he 
was promoted to the high place from which he vol- 
untarily retired. Such peculiar events in the his- 
tory of a professional man evince beyond contro- 
versy that the individual in question possessed un- 
usual qualifications to serve the interests of those 
who with such alacrity and spontaneous concur- 
rence hastened to engage his professional services. 
Nor was that impression a fanciful one, for his 
forensic power in the discussion of questions of 
law and constitutional questions, as they arise in 
controversies between party and party, were 
scarcely ever surpassed, especially in cases where 
law and fact are both in dispute. Beyond all doubt 
he was a good jury lawyer, but his highest emi- 
nence was acquired in the discussion to the court 
of mixed questions of law and fact, as he never 
failed to exhibit the whole substance of the case 
in such a concise, clear, and, at the same time, 
comprehensive form that the tribunal addressed 
seldom or never found much difficulty in deter- 
mining that he was either right or wrong in his 
view of the case; and if right, it almost invaria- 
bly followed that his client was entitled to prevail, 
for he never intended to ask the court to apply to 
the case an unsound legal or constitutional princi- 
ple. Though uniformly faithful to his client, he 
was, nevertheless, true to the court, and never, 
for the sake of success, would consent to exert 
his forensic power to subvert sound principles of 
law, to mislead the court, or to confound the rules 
of right between man and man. Skillful advo- 
cates in such cases have often appeared here and 
in the supreme court, but none are remembered, 



within the period mentioned, who excelled our de- 
ceased brother in dealing with large masses of 
complicated testimony, where - it became neces- 
sary, in the opening of the case, to present a sum- 
mary view of the' whole in a succinct, clear, and 
at the same time sufficiently comprehensive form 
to convince the tribunal addressed that it em- 
braced the whole substance of the principal mat- 
ters in controversy between the parties. Such a 
statement, if made orally, in order to be effectual, 
must be comparatively brief and always clear, 
and it must be just, and embrace the substance of 
the matters in controversy, else it will fail to be 
convincing; but if it possess all of those requi- 
sites, it is oftentimes the best argument which can 
,be addressed to a court. Success was often won 
by the subject of these remarks by such efforts, 
for which the character of his mind, aided by his 
great experience, was strikingly fitted. Much of 
his success in the great controversy as to the title 
of the quicksilver mine, in which he was opposed 
by one of the most effective advocates of our coun- 
try, was due to the exercise of that high faculty of 
his mind. Beyond all doubt, it was the effective 
and masterly opening statement made by the de- 
ceased in the great impeachment trial that con- 
tributed very largely to give his distinguished as- 
sociate an easy and triumphant victory in closing 
the case for the accused president. Examples of 
the kind almost without number might be given 
in which his success here and in the supreme 
court was duo in a great measure to his superior 
power and skill in stating the case, but the occa- 
sion is not one for any such details. Logical force; 
clearness, and precision, and a ready perception 
characterized his intellect, as evidenced by his ju- 
dicial decisions and by all of his forensic efforts at 
the bar. His rule, it is understood, was, before he 
entered upon an argument, to learn the whole 
substance of the material facts, which he did by 
consultation with his client or his associates, or 
by his own personal study of the record, without 
which not even his wonderful power of statement 
would have been of much avail, as it is difficult 
for an advocate to explain to the court what he 
himself does not understand. Having mastered 
the facts, his own reflection, aided by the inex- 
haustible stores of legal knowledge which he pos- 
sessed, enabled him to accomplish the rest without 
much additional preparation, as he was able to see 
almost at a glance the legal weight and signifi- 
cance of every well-ascertained fact in the case, 
whether consfdered separately or as a whole. In- 
structive examples are remembered when, at the 
outset, he compressed the facts of the case into a 
statement so concise that it could not be forgotten, 
and yet so just, forcible, and exhaustive that it 
really left little occasion for further elaboration 
or enlargement of the argument. He seized, as it 
were, intuitively, the salient points of the case,* 
which, in the clear illumination of his extensive 
learning, usually impressed the tribunal addressed 
with the conviction that the points made by him 
deserved consideration, and in doing so he uni- 
formly dismissed all minor matters, and bent the 
whole energies of his mind to the propositions of 
law and fact which he believed should decide the 
controversy. Few men were better able to define 
a doubtful constitutional provision, or to interpret 
correctly an ambiguous statute, or to analyze a 
confused record, or to explain a complicated ma- 
chine, or to ascertain the exact question presented 
in an agreed statement, or the precise effect of an 
obscure or intricate pleading, or the true construc- 
tion of the conflicting and uncertain provisions of 
a written contract, deed, or will. Experience had 
made him familiar with every branch of jurispru- 
dence, whether common law or equity, commercial 
law or admiralty, patent law or the law of insol- 
vency and bankruptcy, and his experience as a 
judge, and his long practice in the federal courts, 
had also made him familiar with the law of prize, 
and the law of nations. * 

"Probably he never had much practice in crimi- 
nal cases, but his reported decisions rendered in 
the circuit court during the six years he was in 
commission as an associate justice of the supreme 
court, fully justify the remark that he was also fa- 
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miliar with the criminal law, as well as with every 
branch of civil jurisprudence. Clearness, brevity, 
force, and good judgment characterized' all his 
forensic efforts in the discussion of matters of fact 
or issues of law to the court. " His address was 
dignified, calm, and thoughtful, and he never 
failed to impress the mind of the tribunal ad- 
dressed that his propositions were entitled to 
weight, by the justness and logical force of his 
arguments, which were expressed in language so 
pure and appropriate that his sentiments never 
needed the adjunct of fervor or impassioned ap- 
peal to make his remarks effective, for the rea- 
son that neither fervor nor appeal could add any- 
thing to their force. Artifices he never employed, 
nor would it have been appropriate, as his powei; 
of reasoning was sufficiently great to render any 
appeal to sympathy, prejudice, or feeling quite 
xiuutcessary, and he seldom inuulgea iu imy uch 
course of remark. But it is a mistake to suppose 
that his arguments were devoid of warmth and 
earnest conviction. On the contrary, occasions are 
remembered when, under the weight of heavy re- 
sponsibility, and impelled by strong convictions, 
he, as it were, involuntarily gave utterance to 
passages of deep solemnity and impressiveness, 
which showed that he possessed a cultivated imag- 
ination as well as great logical resource. Marked 
success attended him both as a justice of the su- 
preme court and in all his career as an advocate at 
the bar, in both of which callings he was at times 
exposed to great responsibilities. Few examples 
there are where a judge has been compelled to as- 
sume a greater responsibility than was devolved 
upon the distinguished jurist, whose death is the 
occasion of these observances, when he was con- 
strained by a sense of duty to dissent from the 
majority of the court in the great case which was 
decided during the last term he ever sat in the su- 
preme court bench. Judges and jurists may differ 
in opinion whether he was right or wrong, but all 
must agree that he acted from a sense of public 
duty, and that he vindicated his conclusion by an 
ability and a course of reasoning rarely ever sur- 
passed. Courage is well-nigh as essential in a 
judge as in a military commander, and all must 
admit that the dissenting judge showed by his 
course on the occasion referred to that he was 
prepared to go wherever conscientious duty point- 
ed out the pathway. Responsibilities of an un- 
usual character were also assumed by him when 
he engaged to assist in conducting the defence of 
the president. 

"Public men differed widely upon the subject, 
but no one who ever read the record of his mas- 
terly opening statement of the case will deny that 
he met the whole matter of the accusation in the 
most fearless manner, answering every part of the 
charge by a clear statement of the facts, and by 
a sound exposition of every legal and constitu- 
tional question involved in the case. Never, per- 
haps, did the gi'eat qualities of his mind shine 
brighter than on those two occasions, — the one 
showing his high qualifications as a judge, and 
the other his unrivaled powers as an advocate. It 
seems almost superfluous to speak of the character 
of our deceased brother, as all admit that it was 
spotless, and that he lived a life of uprightness 
and .purity from his youth to the moment when he 
yielded up his spirit to the great Creator. Except 
for a brief period, his whole professional life has 
been spent here, and it must be gratifying to his 
immediate friends to know that all those who have 
known him most intimately are the freest to admit 
that in all their intercourse with him he was al- 
ways actuated by a strict regard to what was 
right, and by a faithful adherence to every pro- 
fessional engagement. Such a vacancy creates a 
great void, which is deeply felt by the court as well 
as by the bar. Many years of intimate relations 
had endeared him to the court as an example of 
high professional honor, and as a friend always to 
be trusted without fear 'that any confidence re- 
posed would ever be misplaced. Our loss, my 
brethren, is great; but the loss of his family is 
much greater, and to them we tender our sincere 
sympathies. Pursuant to the reauest of the bar. 



It is ordered that the resolutions presented in their 
behalf, and the proceedings of the bar, together 
with the remarks made by the members of the bar 
in their support, and the remarks of the court, be 
entered in the record, and the court stands ad- 
journed until to-morrow morning at ten o'clock. " 

DAVIS, DAVID. 

[For brief biographical notice, see 30 Fed. Cas. 13G9.] 

The following proceedings upon his retire- 
ment from the bench are reprinted from T 
Biss. 15: 

Hon. David Davis, justice of the United States 
supreme court, assigned to this ch'cuit, having re- 
signed his position on the bench of that court, for 
the purpose of filling the' position of United States 
senator, to which he had been elected by the legis- 
lature of the state of Illinois, the members of the 
bar within this circuit took early occasion to ex- 
press their sentiments toward the retiring justice. 

Action of the Chicago bar: The Chicago Bar 
Association, at their regular meeting, passed the 
following resolutions: "The Honorable David 
Davis, one of the justices of the supreme court of 
the United States, after a service of more than a 
quarter of a century as judge of the circuit courts 
of Illinois, and of the federal courts, having re- 
cently retired from judicial life, the Bar Associa- 
tion of Chicago think the occasion fitting and 
proper for an expression of the sentiments of 
esteem and personal good will, entertained by its 
members, in common with the bar of the country, 
toward him. Duringhis judicial career no member 
of the legal profession or the community in which 
his courts were held ever questioned his integrity 
and honor. He has those clear perceptions and 
that keen sense of right which made his judgment 
of facts presented better than precedents, and en- 
abled him to administer the law according to its 
spirit. In his service of more than fourteen years 
upon the supreme bench at Washington and at the 
federal circuits, he was distinguished among his 
fellow judges for intellectual strength, sound 
judgment, and ability to analyze principles; and 
his opinions are models of directness, brevity, and 
force. In laying aside his judicial robes for an- 
other field of service to his country, Judge Davis 
carries with him the respect, the confidence, and 
the affectionate regard of the legal profession of 
the country. " 

The following were the proceedings of the- 
southern Illinois bar : 

Circuit Court of the United States, Southern 
District of Illinois, Thursday, July 12th, A. D. 1877. 

Present, Hon. Thomas Drummond, Presiding 
Judge. Samuel H. Treat, District Judge. 

This day comes into open court Hon. J. T. Stuart, 
who addresses the court as follows : 

"May it please your honors: A meeting of the 
bar of this district and state was held in this court 
room on yesterday, in which almost every section 
of the state was represented, and to be remembered 
for its numbers and for the talent, learning, and 
reputation of its members; a meeting called to 
take action in relation to the retirement from the 
bench of Hon. David Davis. It was hoped and ex- 
pected that the able lawyer, Hon. Stephen T. Lo- 
gan, now venerable on account of his character 
and age, would perform the duty now devolved 
upon me of presenting to this honorable court and 
asking to be spread on its records these resolu- 
tions, passed by that meeting of the bar : 

" Resolved, that the members of the bar of the 
state of Illinois view with sensibility the retire- 
ment of the Hon. David Davis from the bench of 
the supreme court of the United States, and ex- 
press their profound regret that the country is 
deprived of the benefit of his services in that dis- 
tinguished place, which he has so long adorned 
by his learning, his industry, his urbanity, and 
his conscientious devotion to duty. 

" 'Resolved, that, in retiring from his eminent 
judicial station, he carries with him the confidence 
and high personal and professional respect and 
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regard of the members of the bar of the state of 
Illinois. 

" 'Resolved, that a copy of these resolutions be 
forwarded by the chairman of this meeting to the 
Hon. David Davis, with an earnest expression of 
the hope that his future career may be as useful 
to his country and as honorable to himself as his 
past, while judge in the courts of the state of Il- 
linois, and of the United States.' 

"The resolutions are expressive of the opinions 
of the bar in regard to that distinguished citizen, 
and I can add but little to their force. David Davis 
was elected judge of the eighth judicial circuit of 
the state of Illinois in the year 184S, that being the 
first election for judges under the constitution of 

1847, making the office elective. The eighth cir- 
cuit was then composed of the counties of Sanga- 
mon, Tazewell, Woo c dford, McLean, De Witt, 
Champaign, Piatt, Macon, Moultree, Shelby, 
Christian, Logan, Vermillion, and Edgar; a large 
circuit, and embracing a fair average of the intel- 
ligence of the people of the state, and of the talent 
•of the legal profession. The election of Judge 
Davis, then a young man, in such a circuit, was no 
inconsiderable compliment; but it was a higher 
•compliment that for the ensuing six years he dis- 
charged the duties of that office so well, that in 
1S54: he was re-elected without opposition, and 
again re-elected in 1861 without opposition in a cir- 
cuit somewhat changed. Mr. Lincoln was no 
mean judge of human nature; he had practiced 
law at the same bar with David Davis from 1835 to 

1848, and before him as judge for the twelve years 
prior to his election as president; and when he 
became president he appointed David Davis to the 
second vacancy on the bench of the supreme court 
•of the United States. Judge Davis was a justice 
of the supreme court of the United States, and 
presiding justice of this judicial circuit from 1861 
to lb76, a period long enough to test his capacity 
as a man and a lawyer. It would, perhaps.oe out 
of place for me, before your honors who have 
known him so long and well on the bench and in 
the conference room, to say how well he dis- 
charged the duties off that high office, the most 
important and dignified in the government; that 
from the time of his appointment to his retirement 
his capacity for judicial usefulness continued to 
grow and expand ; that he administered the law 
and constitution faithfully, loved the truth and 
the right, followed fearlessly and boldly where his 
convictions pointed the way; that he was a just 
judge; that his retirement from the bench has 
been followed by the regrets of the profession and 
the country; and that, especially in the language 
of these resolutions, he carries with him in that 
retirement 'the confidence and high personal and 
professional respect and regard of the members of 
the bar of the state of Illinois.' In presenting 
these resolutions and confining myself to the judi- 
cial life of Judge Davis, I, perhaps, have said all 
that I ought to say; but I cannot refrain from 
adding, on my own account, that I have known 
David Davis intimately and well as a man and as 
a lawyer, and in his social relations, for these 
forty-two years past; and that in all these relations 
he is without a stain, and that in all he has been 
true to himself, honest and honorable, and that, 
from all his past life, he may be safely trusted to 
do, on all occasions, only what he believes to be 
true and right." 

It is ordered, that the foregoing resolutions and 
the address of Hon. John T. Stuart thereupon, be 
spread upon the records of said court, and a cer- 
tified copy thereof be transmitted to the Hon. 
David Davis. 

Action of the Indianapolis bar: At the meet- 
ing called at the United States court room in In- 
dianapolis, to take action expressive of the feel- 
ings of the bar, in regard to the retirementof Judge 
David Davis from the supreme bench, the follow- 
ing proceedings were had: Judge Walter Q. 
Gresham presided, and the Hon. John D. Howland 
acted as secretary. A committee on resolutions, 
consisting of the following gentlemen, was ap- 
pointed: Hon. Joseph E. McDonald, Gen. Benj. 
Harrison, Judge S. H. Buskirk, Hon. Thomas M. 
Browne, Hon. J. D. Morris, Judge Sol. Claypool, 



and Hon. W. P. Fishback. This committee retired 
and shortly reported the following resolutions: 

"The members of the bar of the courts of the 
United States in this district, in view of the vol- 
untary retirement of the Hon. David Davis from 
the supreme court, and the bench of this circuit, 
respectfully ask this court to accept and place 
upon its records this testimonial of respect and 
affection for the great judicial officer who has with- 
di'awnfrom this department of the public service. 
We have, for the last fifteen years, had personal 
knowledge of Judge Davis as one of the associate 
justices of the supreme court, and as the justice 
assigned by that tribunal to hold the courts of the 
United States in the seventh judicial circuit, and 
we have fully appreciated his learning and ability 
as a judge, and his fearless, independent, and 
impartial administration of justice. His knowl- 
edge of affairs, his intuitive discernment of char- 
acter, his rapid analysis of evidence, however 
voluminous and complicated, his robust sagacity in 
detecting the vital facts in a cause, and his broad 
and masterly application of principles have stamp- 
ed his judicial career as one of singular usefulness, 
and have furnished an example of judicial service 
which can never be forgotten by those whose 
privilege it has been to assist in it as mem- 
bers of his court. And it is not the judge alone 
whose loss we deplore. The man whose society 
we have enjoyed, and whose confidence many of 
us have shared, is dearer to us than the officer. 
His liberal humanity, his ready recognition of the 
rights and feelings of all with whom he is 
brought in contact, his indifference to merely ac- 
cidental distinctions, his kindly interest in the 
young, his evident anxiety to search out and vin- 
dicate the very right of a cause, and his contempt 
for all arts, appliances and influences by which 
the mind may be diverted from the direct channel 
of justice, have enriched and ennobled his career, 
and will make its memory precious to us forever. " 
Senator McDonald presented the resolutions. 
He referred to the time when Judge Davis came 
upon the bench as one particularly calculated to 
test the character of the man and tVs judge. Par- 
tisan strife ran high, and this had been intensified 
and embittered by Civil War. But when Judge 
Davis assumed the bench the partisan was lost in. 
the judge. From the beginning to the end of his 
judicial career he was never known to swerve 
from the path of official duty. 

General Harrison referred to the rare success 
of Judge Davis in winning and retaining the re- 
spect of lawyers, litigants and jurors. His at- 
tainments and personal character compelled the 
respect of all with whom he had intercourse as 
a judge or as a man. As a judge he was unsur- 
passed; his powers of analysis were especially 
marked in the manner in which he dissected in- 
tricate questions of evidence, and the clear and 
comprehensive way in which he presented such to 
juries. It is the expectation of his friends that 
he will pursue the same independence and un- 
swerving integrity of character in the new posi- 
tion to which he has been called, as he ever mani- 
fested on the bench. 

Hon. A. G. Porter said that Judge Davis was 
distinguished for the strong yet simple honesty of 
his character. He was intellectually and morally 
honest, and in his personal relations he was always 
honest and straightforward. He said some one 
had described him exactly when he remarked that 
"Judge Davis was big all ' over, intellectually,, 
morally, and personally. " 

Hon. W. P. Fishback referred to the wonderful 
clearness and readiness of Judge Davis in grasp- 
ing and analyzing legal questions. His was emi- 
nently a legal mind. He also referred to his rare 
social gifts, his kindness and simplicity of charac- 
ter. Hon. John Hanna, General Thomas Browne, 
Judge Buskirk, W. H. H. Miller, T. B. Buchanan 
and H. D. Pierce also made remarks, each paying 
tribute to the high qualities of Judge Davis as a 
judicial officer and a man. 

The resolutions were then unanimously adopted 
and ordered spread upon the records oi the cir- 
cuit court, and a copy of the same sent to Judge 
Davis. 
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DAVIS, JOHN. 

[For brief biographical notice, see 30 Fed. Cas. 1369.] 

The following proceedings are reprinted 
from 1 Story, 618: 

"Within the period of time embraced by the 
present Reports, the Honorable John Davis, the 
learned and venerable district judge for the district 
of Massachusetts, resigned the office, which for 
more than forty years had been graced by his dig- 
nity and wisdom. Upon an intimation that it was 
his intention to resign, a meeting of the Suffolk bar 
was held on the 9th of July, 1841, at which it was 
unanimously resolved: 

"That the attorney of the United States be re- 
quested, in the name of this bar, to make known 
to Judge Davis the high sense we all entertain of 
the importance of his judicial labors, which for so 
many years have exhibited varied and accurate 
learning, sound and discriminating judgment, un- 
wearied patience, gentleness of manners, and per- 
fect purity; and that Mr. Attorney be requested 
to express our heartfelt wishes, that he may find 
in retirement that dignified repose, which forms 
the appropriate close of a long and useful life, and 
to bid him an affectionate farewell. " 

In accordance with these resolutions, Franklin 
Dexter, Esq., the district attorney of the United 
States, at the time appointed, rose and addressed 
Judge Davis as follows: 

"May it please your honor:— By these resolu- 
tions I am requested, in the name of the Suffolk 
bar, to express to you their high sense of the value 
of your judicial labors, and their acknowledgment 
of the personal kindness, as well as the distin- 
guished ability, with which they have been per- 
formed. This is, sir, to me a mostgratef ul duty; — 
and yet I feel the difficulty of giving any adequate 
expression of the deep feelings of my brethren, 
without danger of offending the modesty, which, 
through a long life of usefulness, has adorned 
so manv talents and so many virtues. I will 
not, therefore, depart from the simple but compre- 
hensive language of the resolution in describing 
to you our general estimation of your judicial char- 
acter and conduct. But let me assure you, sir, that 
these are not words of mere form, required by the 
occasion; but the sincere and spontaneous expres- 
sion of the feelings and opinions of every member 
of the bar, and of this commercial community. It 
can rarely happen, that a judge, who is called upon 
to decide so many delicate and important questions 
of property and of personal right, should so en- 
tirely have escaped all imputation of prejudice or 
passion, and should have found so general an ac- 
quiescence in his results. It is not to be forgotten 
in the peaceful tenor of the present times, that 
your official career has been formerly marked with 
extraordinary difficulties. When you assumed its 
duties,— more than forty years ago,— before any of 
this fraternity had begun the active business of 
life,— the stores of judicial learning in that peculiar 
branch of the law, which you have been called 
most frequently to administer, were by no means 
so near at hand as at present;— the,n it was neces- 
sary petere fontes, and from those fountains your 
own decisions have, with those of your distin- 
guished contemporaries in Europe and America, 
drawn down the principles of the admiralty law 
within the reach of comparatively easy exertion. 
A few years after that time the system of com- 
mercial restrictions, adopted by the general gov- 
ernment, threw this portion of the country into a 
state of unparalleled distress and exasperation. 
An abundant and overflowing commerce was sud- 
denly checked in all its issues and enterprises, and 
the revulsion threatened to break down the bar- 
riers of law by which it was restrained. It was 
in the district court, and under your administra- 
tion, that this struggle took place; and although 
juries refused to execute the obnoxious restrictions 
in cases, required by the constitution to be submit- 
ted to them, yet the supremacy of the law suffered 
no detriment in the hands of the court. Few of us 
can remember this civiutn ardor jubentium, but 
all can imagine, how painful a duty it was to be 



thus placed in opposition to the feelings and inter- 
ests of this community. Perhaps I may be par- 
doned for recalling to the minds of the bai\ in your 
presence, the beautiful language in which your 
own regrets were expressed, when you felt obliged 
to declare, that, disastrous as its consequences 
were to the country, the embargo was still the law 
of the land, and as such to be obeyed. « I lament 
the privations, the interruption of profitable pur- 
suits and manly enterprise, to which it has been 
thought necessary to subject the citizens of this 
great community. I respect the merchant and his 
employment. The disconcerted mariner demands 
our sympathy. The sound of the axe and of the 
hammer wouid be grateful music. Ocean, in itself 
a dreary waste, by the swelling sail and floating 
streamer, becomes an exhilarating object; and it 
is painful to perceive, by force of any contin- 
gencies, the American stars and stripes vanishing 
from the scene. Commerce, indeed, merits all the 
eulogy, which we have heard so eloquently pro- 
nounced at the bar. It is the welcome attendant 
of civilized man, in all his various stations. It is 
the nurse of arts; the genial friend of liberty, jus- 
tice, and order; the sure source of national wealth 
and greatness; the promoter of moral and intel- 
lectual improvement; of generous affections and 
enlarged philanthropy. Connecting seas, flowing 
rivers, and capacious havens, equally with the 
fertile bosom of the earth, suggest, to the reflect- 
ing mind, the purposes of a beneficent Deity, rela- 
tive to the destination and employments of man. 
Let us not entertain the gloomy apprehension, that 
advantages so precious are altogether abandoned; 
that pursuits so interesting and beneficial ai*e not 
to be resumed. Let us rather cherish a hope, that 
commercial activity and intercourse, with all their 
wholesome energies, will be revived ; and that our 
merchants and our mariners will, again, be per- 
mitted to pursue their wonted employments, con- 
sistently with the national safety, honor, and in- 
dependence.' From that time, sir, down to this 
most interesting period, when you are about to 
surrender the high trust, you have so long holden, 
it is enough for me to say, that the bar have felt 
undiminished confidence in the ability an,d integ- 
rity of your administration of the law, and that our 
filial respect and affection for yourself has con- 
stantly increased -with your increasing years. And 
while "we acknowledge your right now to seek the 
repose of private life, we feel, thatyour retirement 
is not less, than it ever would have been, a loss to 
the profession and to the public. I am further in- 
structed, sir, by the fraternity, to bid you an af- 
fectionate farewell, and to express to you their 
heartfelt wishes, that you may find in retirement 
that dignified repose, which forms the appropriate 
close of a long and useful life. May it be sb, sir. 
May you live long and happily,— as long as life 
shall continue to be a blessing to you; and so long 
will that life be a blessing to your friends and to 
society. " 

Judge Davis was sensibly affected at this ad- 
dress, and it was some moments before he was 
able to respond. When he commenced his reply, 
the bar i-ose and gathered round the bench, while 
the venerable judge delivered the following ad- 
dress : 

"Gentlemen of the Suffolk bar:— I receive grate- 
fully and with deep sensibility your generous and 
kind expressions, communicated by a representa- 
tive most justly entitled to that selection, and to 
whom I would tender my acknowledgments for 
his very acceptable performance of the duty, 
which it has been your pleasure to assign to him 
on this occasion. There are considerations, be- 
sides habitual taste and temperament, which 
would dispose me to meet the event of this day in 
silent soberness, with the full persuasion, which, 
I was assured, might be indulged, that our official 
relation would be dissolved with mutual friendly 
regards. But I yield to an arrangement, which is 
more consonant with your kind wishes, and in 
which there seems to be an obvious propriety and 
fitness. At all times, and especially in this place, 
we are bound to regard the fitness of things. 
Somewhat more than half of my life has been 
SDent in the office, which I am now to relinquish. 
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With the members of this bar, and with their pred- 
ecessors, I have bad frequent, gratifying, and im- 
proving intercourse. Should I attempt to give 
expression to the recollections, which on this oc- 
casion arise rapidly and somewhat confusedly to 
my view, I could do it but imperfectly. If a his- 
tory of my time should ever be sketched, it must 
be with more deliberate preparation. Some rem- 
iniscences, however, seem due to the occasion; 
the indulgence is among the privileges of age,— a 
privilege, I hope, which will not be abused. 

"The Suffolk bar, at the commencement of the 
present century, was not numerous, though even 
then, I believe, solicitous aspirants were heard to 
complain, that the profession was crowded. The 
whole number was but thirty-three; five barris- 
ters; twenty attorneys of the supreme judicial 
court, and eight of the common pleas. The bar- 
risters were James Sullivan, Theophilus Parsons, 
William Tudor, Perez Morton, and Shear jashub 
Bourne. 

"Attorneys of the supreme court: Thomas Ed- 
wards, Jonathan Mason, Christopher Gore, Rufus 
G. Amory, Joseph Hall, Edward Gray, John Da- 
vis, Harrison G. Otis, Joseph Blake, Jr., John 
Lowell, Jr., John Quincy Adams, John Phillips, 
George Blake, Ebenezer Gay, Josiah Quinoy, Jo- 
seph Rowe, William Sullivan, Charles Paine, 
John Williams, William Thurston. 

"Attorneys of the court of common pleas: Ed- 
ward Jackson, Foster Waterman, David Everett, 
John Heard, Charles Davis, Charles Cushing, Jr.. 
J. W. Gurley, H. M. Lisle. Of these, there remain 
nine fellow surviving associates; — Hall, Otis, 
Adams, George Blake, Gay, Quincy, Rowe, Wil- 
liams, and Cushing. Messrs. Hall, Otis, and 
Blake have retired from the bar. Adams, Gay, 
Rowe, Quincy, and Cushing have changed their 
residence; and Mr. Williams is the onlyoue of the 
number now having a place at the Suffolk bar. 

"The officers connected with the United States 
courts in this district, in my time, besides the 
present occupants, are H. G. Otis, George Blake, 
Andrew Dunlap, and John Mills, attorneys; Na- 
than Goodale, William G. Shaw, and John W. Da- 
vis, clerks; Samuel Bradford, Thompson J. Skin- 
ner, James Prince, Samuel Harris, and Jonas Sib- 
ley, marshals. Mr. Otis was but a short time in 
office, being removed by President Jefferson, in a 
few months after the appointment received from 
President Adams. Mr. Blake held the office many 
years, some of them years of great and peculiar 
pressure and perplexity, with eminent ability and 
assiduity. His successor, Mr. Dunlap, performed 
his official duties with similar energies, and with 
his characteristic ardor, tempered with gentle- 
manly address. Many now present remember his 
Bignal exertions, when he stood alone in the 
arduous trial of the pirates, in 1834, the number of 
the men on trial for their lives, as was remarked 
by their junior counsel, being equal to the number 
of the jury, by whom their fate was to be decided. 
Mr. Mills, who succeeded Mr. Dunlap, has recently 
resigned. He left us with the cordial esteem of 
all, with whom he was connected,— faithful, accu- 
rate, and able in his official transactions. It was 
only regretted, that he did not find it convenient 
to make this, the place of his business in office, his 
place of abode. The discreet employment of a 
competent and very attentive assistant, in a great 
degree, was a sufficient substitute. It has always, 
I think, been imoortant, and the urgency is con- 
tinually augmenting, that the attorney, marshals, 
and clerks of the United States courts in this dis- 
trict, should reside in or near the place, where 
tjie business, to which their offices have relation, 
is almost whollv transacted. Of Marshals Brad- 
ford, Prince, Harris, and Sibley, I have spoken in 
deserved terms of commendation, when the present 
marshal, Mr. Lincoln, took the requisite official 
oaths in this place. Of his immediate predeces- 
sor, Mr. Sibley, I feel bound to say, in addition, 
that, to his attention and exertions, we are very- 
much indebted for the ample and very acceptable 
accommodations for the United States courts, and 
all connected with them, in this edifice, by ar- 
rangements with the city government. There 
have been times, when there has been peculiar 
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embarrassment in this particular. Frequently, no 
place could be found for holding the courts of the 
United States, but in a hotel. And at one time, I 
recollect, Marshal Prince announced, that he had 
written, or should write to Washington, that he 
knew not, where to find a place for the court, but 
under the great tree on the common. 

"Among the clerks of this court, the last-named 
was, as you know, most near and dear to me. _ I 
am happy to say, also, that most of you were wit- 
nesses of his carefulness and courtesy, and how 
faithfully and acceptably he discharged all the 
duties of his trust When your obliging senti- 
ments were read, and I listened to the interesting 
accompaniments, offered by a son of an esteemed 
friend and classmate, it brought to recollection a 
reply made at a council fire, in a talk in our forest 
border. 'Good words,' said an aged chief, 'Good 
words, and I will tell them to my children.' Your 
good words I cannot tell to my son, but I shall tell 
them to his children. Of his six sons, all now 
very young, some one or more may, at some fu- 
ture time, have the ambition to take a place in 
your corps. If so, I am sure, they will find a wel- 
come, and be received with generous good will. 
Mr. Bassett, my son's assistant in his illness, and 
his tried friend and classmate, became his suc- 
cessor in the office. You well know his merits, 
his accuracv, and fidelity. Everything in his de- 
partment is" to my entire satisfaction. The con- 
nexion of the court with the present district at- 
torney and marshal is quite recent. If I should 
have remained in office, I well know the satisfac- 
tion, with which my intercourse with them would 
be attended. It will be experienced, I am confi- 
dent, in abundant measure by my successor, and 
by all, with whom they may have connexion, in 
the interesting offices committed to their charge. 
The Suffolk bar is greatly increased in the forty 
years of my judicial life. There are on its list 
more than six times the number of 1801. If we 
deduct from the list those, who are engaged in 
other pursuits, though their names still stand on 
the honorable roll, the acting number will still far 
exceed the rate of increase of population in the 
scene of action. There are other causes, prevail- 
ing in this very busy and flourishing portion of 
the community, greatly affecting and varying the 
statistics and condition of the bar, in this city and 
its viciniw, on which I cannot, here enlarge, but 
which every intelligent observer must have per- 
ceived. They are considerations, which have 
brought here and well rewarded the transition of 
distinguished advocates from other counties and 
from sister states. The fair field has been occu- 
pied and honored by Dexter, Ward, Prescott, 
Jackson, Bigelow, Webster, Pickering, Choate, 
Jeremiah Mason, Fletcher, Sprague, Peabody, and 
others, who have been cordially received by those, 
whom I may term the home members. Men of 
eminent attainments, now in judicial office,— 
Story, Putnam, Shaw, and Thacher,— have ap- 
peared as advocates in this court, and occasion- 
ally distinguished counsellors from other counties, 
and from other states. If in my deportment I 
have been deserving of the commendation, which 
it has been your pleasure to bestow, much, very 
much, is due to my cherished intercourse with 
such men, as well as to my habitual respect and 
regard for your profession. 

"It is a profession " highly honorable, for it is 
highly useful. It has been embraced by the wisest 
and best of men, and in every country, having any 
pretensions to freedom or intelligence, the able, 
upright, well-instructed lawyer is of high con- 
sideration. The studies, in which he is accom- 
plished, his knowledge of men in all their relations, 
his habits of research, reflection, and discrimina- 
tion, the frank -and independent tone of his 
character, inspired by the very genius of his pro- 
fession, his unshaken fidelity to his trust, his 
varied intellectual acquisitions, his power of clear, 
forcible, and impressive communication, — all in- 
spire confidence,' respect, and esteem. In the 
various perplexities of life he is the safe and con- 
fidential counsellor. He enters the temple of 
justice, a representative of others, with rights, 
which all are bound to respect. Propertv, reputa- 
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tion, the peace and repose of families, the affairs 
of various associations, the dearest temporal in- 
terests, are occasionally committed to his change. 
Too often does the sad occasion occur, when some 
forlorn being, in a state of awful uncertainty, leans 
on him for support, and life hangs trembling on 
his exertions. The learned author of Eunomus 
suggests the opinion of one of his friends, a re- 
spected veteran, who had retired from practice, in 
regard to the moral tendency of the profession, 
which, if it were just, would impair its estima- 
tion and cloud its brightest honors. That friend 
is represented, as declaring, that 'He would never 
breed up a son of his to the profession, if he could 
not leave him a competence, independent of it, be- 
cause he doubted much, whether he could thrive 
in it, at all events without sacrificing more of his 
honor and conscience than a man of any delicacy 
would wish for.' Very different was the opinion 
of my excellent predecessor, the Hon. Judge 
.Lowell, an ornament of his profession, the delight 
of every friend and admirer of virtue, genius, and 
intelligence. I remember to have heard him more 
than once express, in his emphatic manner, his 
persuasion.thatthe sentiments and habits, generat- 
ed by legal studies and pursuits, were a precious 
security against wreck of character, and tbat they 
had a favorable tendency to invigorate and im- 
prove the moral sense, as well as the intellectual 
faculties. In this sentiment he is sustained by 
Lord Coke. 'For thy encouragement,' says that 
eminent jurist, 'cast thine eye upon the sages of 
the law, that have been before thee, and never 
shalt thou find any, that have excelled in the 
knowledge'of the law, but hath drawn from the 
breasts of that divine knowledge, honesty, gravity, 
and integrity.' 'With such convictions and the 
eminent examples, which it has been my good for- 
tune to witness, it has been my endeavor to main- 
tain a corresponding deportment. "We have all, I 
trust, been habitually mindful of our respective 
relations. Truth, says Malebranche, loves gentle- 
ness and peace. It has, I hope, been evinced, in 
our transactions together, sometimes of exciting 
tendency, that irritation and ill humor are not nec- 
essary incidents in legal controversies ; but that the 
precious elements, truly and essentially appertain- 
ing to tribunals of justice, forbearance, modera- 
tion, and mutual civility, are the most favorable 
for full discussion and just decision, and in entire 
consistency with that manly character and uni- 
form assertion of right, which it is the honor and 
the duty of the bar and the bench respectively to 
maintain. 

" When I received my appointment, there was a 
distinct circuit court. The district judge had not 
a seat in that court. It was then my impression, 
abundantly confirmed since, that the alteration of 
the law in that particular is not an improvement. 
The employments of the district judge, of various 
descriptions in court, and of ministerial and mis- 
cellaneous character, are of such amount in this 
highly commercial district, that it seems neither 
reasonable nor advantageous to require his attend- 
ance and agency in another court. This considera- 
tion will be more especially urgent, if a bankrupt 
law should be enacted, and the jurisdiction of the 
court should be enlarged in reference to crimes 
and offences, one or both of which augmentations 
of the duties of the district judge, there seems rea- 
son to expect. By becoming connected with the 
oircuit court, I had the satisfaction of an associa- 
tion and intimacy with the venerable Judge (bush- 
ing, and of affording, I believe, some acceptable 
aid in his decline of life ; and I have, in my turn, 
received relief and great enjoyment with his dis- 
tinguished successor, the Hon. Mr. Justice 
Story. In that connection I have found every 
thing that could be wished. In business, never 
asking nor expecting from me more than my en- 
gagements in my own special sphere would consist- 
ently admit. By his eminent ability and unwea- 
ried* industry, in a great degree relieving a solici- 
tude, which I might otherwise have experienced, 
from responsibilities in reference to the circuit 
court, and by his able decisions, as well as by his . 
learned labors, inter sylvas academia?, affording 
salutary aid in various departments of my official 



duty. I have noticed with pleasure the improving 
influence of the law school in the University. The 
professional publications from some of his young 
pupils at this bar are highly honorable to them 
and to their instructor. I must forbear, gentle- 
men, to enlarge, though there remain topics, con- 
nected with my position, which it would not be 
impertinent to consider. A great portion of the bus- 
iness, which we have been concerned in transacting, 
has been of admiralty jurisdiction, in which the 
trial rests wholly with the judge, as to fact as 
well as law. This characteristic, in regard to a 
large portion of the cases before him, is attended 
with peculiar solicitudes, requiring the candid 
consideration, which I have had the happiness to 
experience. It would be a great relief to the 
judge, and might be an improvement, though of 
this I am not certain, if facts in admiralty and 
maritime cases were made triable by jury, as they 
are rendered by statute in regard to seizures 
on land. The solicitudes of the bench, arising 
from the present law and practice in that particu- 
lar, are, however, not of such character and de- 
gree as to call for the alteration suggested. In 
this respect, as well as in all other branches of 
practice, I have been relieved by the courtesies 
of the bar, which I have uniformly enjoyed, and 
for which you have my cordial thanks. 

"Dr. Taylor, in his Elements of Civil Law, has 
a remark not inapplicable to my present position. 
It is relative to the passes or bridges, over which 
the voters in ancient Rome proceeded to give in 
their ballots. 'It was in this pass, that people of 
sixty years and upwards were objected to, and 
refused the right of suffrage: for, as sexagena- 
rians could not be members of the comitia, as thev 
could not be compelled to execute any public 
office after that age, so the younger sort thought 
it unreasonable, that they should be indulged 
their suffrage, and thrust them by, as they came 
along,— whence the phrase "depontani senes. "' 
Upon this rigid system, I should long ago have 
been 'depontanus;' but am willing to believe my 
generous auditors would consent to give me still 
further grace. But the time of release has arrived, 
and meets with my acceptance. I bid you an 
affectionate adieu, thankful for all your kindness, 
and for the gratifying and improving opportuni- 
ties, which it has been my favored lot to enjoy, in 
the connexion now to be disolved. It is painful to 
employ the solemn word, 'dissolve.' Our official 
connexion will cease; but reciprocal esteem and 
good-will, will, I trust, remain in continued exer- 
cise. I shall rejoice in all I may see or hear of 
your prosperity and honor; and may the Father of 
Mercies, the giver of every good gift, sustain, 
animate, and guide you in your assiduous prog- 
ress in the path of arduous duty. " 

Judge Davis then descended from the bench, 
and took leave of the members of the bar and the 
officers of the court individually. The character 
of this learned and able judge was marked by a 
wise patience of investigation and a clear dis- 
crimination of principles. Tet it was not alone 
in his judicial capacity, that he won the esteem of 
all around him, butratherthattothe high intellec- 
tual powers which he displayed in all the labors of 
his office were superadded a mild urbanity of 
manner, an unprejudiced candor of judgment, and 
a uniform dignity of deportment, which rendered 
him as much beloved as respected. 



DILLON, JOHN FORREST. 

[For brief biographical notice, see 30 Fed. Cas. 1370.] 

The following proceedings are reprinted 
from 5 Dill. 575: 

On the 26th day of May, 1879, the circuit judge 
sent the following letter of resignation : 

" Davenport, Iowa, May 26th, 1879. To the Presi- 
dent: I hereby tender my resignation of the of- 
fice of circuit judge of the United States for the 
eighth judicial circuit, to take effect on the 1st 
day of September, 1879. The date thus fixed will 
enable me to attend the rest of the summer cir- 
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cuits to dispose of the unfinished business "before 
me, and will likewise enable my successor, should 
he be nominated and confirmed before congress 
adjourns, to qualify in time to hold the earliest of 
the fall terms. In voluntarily terminating a judi- 
cial career of nearly twenty-one years on the state 
and federal bench, it seems fitting to add that I 
take this step not because I am dissatisfied with 
the duties of the office, but because I have re- 
cently been honored by an election to a place of 
commanding usefulness in Columbia College, 
where the labors are lighter, the compensation 
greater, and which also, in the leisure it affords 
as well as in the duties it requires, offers oppor- 
tunities for the study and advancement of the law 
that may well satisfy the highest professional 
ambition. I have the honor to be, with the high- 
est regard, your obedient servant, John F. Dil- 
lon. " 

The resignation was accepted in the following 
letter: 

"Department of Justice, Washington, Junellth, 
1879. Honorable John F. Dillon, United States 
Circuit Judge, Davenport, Iowa: Sir:— Yours of 
the, 26th ult., tendering to the president your resig- 
nation of the office of circuit judge of the United 
States for the eighth judicial circuit, to take effect 
September 1st nest, is received, and the resigna- 
tion accepted according to its terms. The presi- 
dent desires me to express his regret that we are 
to lose you in the judicial service, and to wish you 
a most cordial and agreeable career in the other 
duties which you have decided to enter upon. In 
these expressions will you permit me also to con- 
cur. Very respectfully, Charles Devens, Attorney 
General. " 

Kansas. 

On the 10th day of June, 1879, the members of 
the bar in Kansas in attendance at the June term 
of the United States circuit court, at Leaven- 
worth, passed the following resolution : 

"Resolved, that the Honorable A. L. Williams 
be authorized to present the accompanying ad- 
dress to the United States circuit court, and ask 
that it be spread upon the records; and that the 
Honorable Robert Orozier,'on behalf of the state 
judiciary, and the Honorable George R. Feck, the 
United States district attorney, on behalf of the 
practicing attorneys of the United States circuit 
■courtjfor the district of Kansas, be requested to 
follow with appropriate remarks; and that the re- 
porter be asked to insert the proceedings had in 
•court in this behalf in the next volume of reports. " 

On the nest day Mr. Williams presented, in open 
■court, the following address on behalf of the bar, 
Mr. Justice Miller presiding: 

"To the Honorable John F. Dillon: Sir:— At a 
meeting of the bar of the eighth circuit, assembled 
at the present term of the United States circuit 
-court for the district of Kansas, it was unanimous- 
ly ordered that an address be prepared and pre- 
sented to you which should appropriately express 
the sentiments of the profession upon your volun- 
tary retirement from the bench. In obeying that 
command, we feel that it is impossible by mere 
■words to convey to you, and through this expres- 
sion (which we shall ask to be made a matter of rec- 
ord) to the public, any adequate idea of our sense of 
Inestimable loss in your retirement. For ten years 
past it has been the habit of the bar of this cir- 
cuit to look forward to the recurrence of your 
terms with the highest anticipation of the pleasure 
of meeting you as a friend and the invaluable ex- 
perience of attending upon your righteous and 
learned judgments. What has gone on so long and 
with unbroken regularity, and thus has been knit 
into a delightful custom, it had fondly seemed to 
us would end only with your earthly career. We 
can only look forward to the approaching close of 
this relation with sadness. It is seldom, we be- 
lieve, that there is mingled in so great a degree the 
respect and admiration due to an able and upright 
judge with the tender regard which only character- 
izes sincere and intimate friendship as may be 
found in the case of the bar of your circuit towards 
yourself. It is a matter of public concern when a 
judee, with special aptitudes for his great calling, 



ripened by twenty-one years of continuous expei'i- 
ence, becomes emeritus and retires upon his well- 
earned honors. The loss is not ours simply, or 
chiefly, nor are we aloue fully appreciative of it. 
But the connection of bench and bar is such that 
■we can most appropriately testify to it. We de- 
sire to assure you, sir, with a sincerity that is un- 
feigned, that though this proceeding partakes 
somewhat of the formality of procedure in a court 
of justice, yet this is no formal leave-taking. It is 
a parting that touches the heart and suffuses the 
eye. We cannot hope to add by this tribute any- 
thing to your great fame as a chancellor and 
judge. Neither can we extend your reputation as 
a philosophic student and writer upon the law, 
already firmly established among all Anglo-Saxon 
people. We seek to express only our appreciation 
of your public services "as a jurist as witnessed and 
known by ourselves, and our regrets that they are 
about to end. 

"The bar of your circuit owe you a debt of grat- 
itude for many things, and not the least for the 
uniform help and encouragement you have ever 
extended to young practitioners. Your unfailing 
patience, the stimulus of your approving smile, 
your genial obliviousness of the crudities of the 
young lawyer struggling for a place with his abler 
fellows, have endeared you to both young and old, 
and taught us all lessons of charity and forbear- 
ance. Not a few of the younger lawyers of your 
circuit owe and attribute the greater part of the 
success they have achieved to the direct personal 
interest you have taken in their careers. Nor 
should we omit gratefully to acknowledge the serv- 
ice we may all derive from the example of your 
professional and personal life. You have taught 
us not only that there is no excellence without 
great labor, but how marvelous a degree of excel- 
lence labor united to probity of conduct may at- 
tain. We behold in you one who owes nothing to 
fortune, and but little to preferment — one who has 
risen by force of merit alone. No envy or detrac- 
tion can shadow any honors you have or may re- 
ceive, or any fortune with which you may be en- 
dowed, for it must be admitted on all hands that 
every step in your ascending ladder has been fair- 
ly and industriously scaled. And, finally, we de- 
sire to thankfully testify to your ability and abso- 
lute fairness as a judge. You have ever impressed 
upon the laity no less than the. bar, by your ciear 
and comprehensive judgments, that law is a ra- 
tional and coherent science, the end of which is 
justice. Your decisions have always been illus- 
trated with clear and judicious expositions of the 
law, which satisfied the reason and convinced the 
judgment. Your practical intellect has always 
penetrated the husks of discussion to the kernel of 
controversy, and your conclusions have, for the 
most part, not only met the approval of the bar 
generally, but have been warmly acquiesced in 
even by the counsel whom your judgments have 
defeated. A term of this court has not only been 
regarded by the oldest and most experienced of 
our practitioners as a school where the better parts 
of their profession were ably taught, but it has 
been a source of pride to us aU that, as counsellors 
here, we were assisting in as pure and efficient an 
administration of public justice as is possible any- 
where. It is with the greatest satisfaction, how- 
ever, that the bar of this circuit is credibly in- 
formed that your new avocation will indulge you 
in that studious leisure which, with the preserva- 
tion of your strength, must result to the highest' 
benefit of the philosophic student of the jurispru- 
dence of this country. In conclusion, we would 
say that we hope and wish that every good fortune 
may attend you; that your physical and mental 
vigor may be long preserved for the sake of the 
noble science to which you have consecrated your 
life; and that you may preserve undimmed your 
recollection of the bar of the eighth circuit, who 
will ever remember you with the warmest affec- 
tion and esteem. W. H. Rossington, 

"Edward Stillings, 
"Robert Crozier, 
"A. L. Williams, 
u J. D. Campbell, 

"Committee." 
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Following this came an address on behalf of the 
practicing attorneys of the United States circuit 
court, by Air. George R. Peck: 

"May it please the court: It would be obviously 
improper, in the performance of the duty assigned 
to me by my brethren of the bar, to mar the beauty 
and the appropriateness of the address just pre- 
sented to the court by any formal or extended re- 
marks. This is no time for praise, unless it comes 
from the heart. What I could wish to do is to im- 
press upon this proceeding that it is a tribute, not 
to the judge, hut to the friend. As has heen so 
well suggested by my friend Mr. "Williams, all mo- 
tive for mere flattery is past. Whatever may be 
said here is the genuine and spontaneous feeling 
of the heart, or it is nothing. The court, like the 
king, never dies. Judge Dillon's place will be 
filled bv another, and our contentions sro on as be- 
fore ; but we shall miss the features of that famil- 
iar face, miss the tones of that familiar voice. If 
I were called upon to analyze Judge Dillon's char- 
acter, I should place, where it properly belongs, 
the moral above the intellectual — the heart above 
the mind. Genius may inspire admiration, but it 
is only the kind and sympathetic heart that can 
win affection. Judge Diilon's crowning glory is 
that goodness and grp^tness which has endeared 
him to all, and especially to those who, by reason 
of their professional uuties, know him best. I do 
not doubt that he is ambitious in common with 
other men, and I presume he is not insensible to 
the many honors which have been showered upon 
him, but we have all seen in that pure and blame- 
less life, that in the heart of the great judge, 
dearer than ambition, dearer than fame, is that 
sentiment so beautifully expressed in the lines of 
Tennyson : 

' H owe'er It be, it eeems to mo 
"lis only noble to be sood. 
Kind hearts are more than coronets, 
And simple faith, than Norman blood.* 

"I ought to speak of his learning, known and 
recognized by jurists aDd lawyers everywhere; 
of his legal writings, which are cited as author- 
ity in the rude court-room of the frontier and in 
the classic walls of Westminster Hall. I ought 
to speak of his industry, that devotion to the 
laborious duties of his station which has enabled 
him to do what I believe no other circuit judge 
has ever done— to hold two terms of court in 
each district of his circuit during every year of 
his administration of the judicial office; and when 
we remember that his circuit is an empire ex- 
tending from the British possessions to Louisiana, 
from the Mississippi to the mountains and beyond, 
it seems almost marvelous. I ought to speak of 
that high sense of duty which governed all his 
judgments, and by which he measured all rights 
in the just and even balances of the law. I ought 
to speak of that clearness of vision which en- 
abled him to see what we could not or would not 
see, which guided him straight through all our 
fallacies and all our sophistries to the very heart 
and truth of the matter. I ought to speak of that 
dignity mingled with human sympathy, which 
made it plain to all men that here was a man who 
never forgot that he was a judge; here was a 
judge who never forgot that he was a man. I 
ought to speak of that strong sense of justice and 
equity, that hatred of wrong and oppression, 
which were so marked in his judicial character, 
that I have thought if, like Sir Matthew Hale, he 
should enter unheralded the courtroom of the 
unjust judge, robed only in a miller's coat and 
hat, all heads would bow and all tongues exclaim, 
'This is a judge 1' I ought to speak of his firm- 
ness, which ever upheld the right and repressed 
the wrong with the same iron hand. I ought to 
speak of our pride — pardonable pride — that when 
that venerable institution of learning, seated at 
the commercial gateway of the continent, with 
wealth and power at its command, sought to find 
the one man who could fill a most important chair, 
she reached her hand across the prairies and 

F lucked this flower of our western civilization. But 
have no heart to speak of these things at this 
parting moment. I can think only of his good- 



ness, his kindness, and his sympathy. I know not 
whether a lawyer's prayer can avail anything in 
the chancery above, but, speaking for all my 
brethren of the bar, if I would take him by the 
hand— that hand which has led us all so long— I 
would say, good bye, and may God give you peace T 
health, strength, and happiness, always. " 

On behalf of the members of the southern Kan- 
sas bar, the following address was delivered by 
Mr. A. A. Harris, of Fort Scott: 

"May it please your honor: The members of 
the bar of the southern portion of the state feel 
that they cannot permit this occasion to pass 
without an expression of their approbation of 
every word of the address which has been re- 
ported and unanimously adopted. Accordingly, 
as their humble spokesman, I here declare, not 
only for them, but for the people of southern. 
Kansas, irrespective of party, creed, or sect, that, 
in common with the enlightened people of the 
whole circuit, we greatly regret Judge Dillon's- 
determination to retire from the bench. Upon one 
occasion, when a client of mine had a suit pend- 
ing in this court which involved to him a very- 
large sum, and an adverse decision of which 
would reduce him to poverty, I was asked by him 
what sort of a man Judge Dillon was, and what 
sort of a court we had to try our case in. I told 
him that Judge Dillon was "a pure man, and an 
able man; that the court was the best one in 
which to try a good case that I had ever practiced 
in, and the worst one in which to try a bad case. 
I intended, sir, by that to say, that in the court 
where Judge Dillon presided law and justice were 
impartially administered. At the June term, 1878, 
on a motion to remand a cause to the state court, 
in which some exceedingly difficult points were to 
be determined, Judge Dillon, after argument by 
myself and my very able opponent, told us from 
the bench one morning that he would be glad to 
hear us further on the points involved. I could 
but say to him that about all I knew about the- 
removal act of 1875 1 had learned from him. Sir, 
I care not what may be the wisdom of the execu- 
tive, or that body which has the power to confirm 
his nomination, we shall not find in Judge Dillon's 
successor the stout arm, the clear intellect, and 
full, complete learning upon which we have here- 
tofore so implicitly relied. We part with him with 
great regret. We shall watch his future career 
with great interest, and, howsoever fortune may 
smile upon him, he may rest assured that he has 
no wai*mer, truer friends than we. " 

On behalf of the state judiciary, the following 
remarks were made by Mr. Robert Grozier: "I 
would have been satisfied to have abided by the- 
report of the committee as embodying my own 
views of the subject under consideration, but hav- 
ing been chosen by the committee to speak on be- 
half of the judiciary of the state, in addition, a few 
words are appropriate. Beinsr an old citizen of 
the state, and well acauainted~with the judiciary 
thereof, from the origin, I feel at liberty to express- 
that which I am fully advised are the views of the 
gentlemen occupying judicial positions in the- 
state at the present time. Before the advent of 
Judge Dillon as judge of the eighth circuit, we- 
were prepared, looking to his former reputation 
as a jurist, with which we were to a considerable 
extent acquainted, to welcome him with glad faces 
and open arms, and we did so. During the time 
of his administration of the law as judge of the 
eighth circuit, our expectations as to his manner 
of conducting the business of that position were 
and have been fully realized. We all have looked 
to the recurrence of his terms as seasons when we 
might be enlightened by his luminous exposition 
of the laws and the acknowledged justness of the 
decisions he made; and we were glad to be per- 
mitted, in the exercise of the functions devolving 
upon us, to sit under the rulings of one command- 
ing the respect of the whole of us. After an ex- 
pei-ience of ten years, I can now say, for the ju- 
diciary of the state, that our highest expectations- 
in this regard have been more than fully real- 
ized ; and now that the fates have decreed there 
shall be a final separation, our admiration is as 
glowing as at the beginning. We welcomed him 
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with open arms upon bis advent; and we bow him 
out at his exit with the same feelings of respect 
and kind regard that then influenced us. He goes 
to a place occupied by one of the distinguished 
sons of the republic— a position of commanding 
influence in moulding the jurisprudence of the na- 
tion; and although separated from us physically, 
we shall feel contented that we shall hear from 
him as one of the great brotherhood of law3 r ers, 
whose influence in moulding the destinies of the 
nation are superior to that of any other class of 
its citizens. Individually, I have been honored 
with his acquaintance and flattered with his per- 
sonal friendship; and I can say for myself, and, I 
think, for that, for the judiciary of the state, that 
the regret at his departure will be considered not 
only a personal loss to us, but a deprivation to 
those with reference to whom we must ad minister 
the laws of the state. We take, however, to our- 
selves this consolation, that, though removed to 
another sphere, it will be one of such commanding 
influence that, although nofi binding upon us, we 
shall be compelled to respect his utterances. 
Whatever betide— whether we see him again 
speedily or otherwise— when he comes amongst 
us again, although disrobed of the ermine, we 
shall welcome him as cordially, respect him as 
thoroughly, and admire him as unreservedly, as at 
any stage of his career among us, when clothed 
with power to command us. " 

Response of Judge Dillon: "Gentlemen of the 
bar. 1 have no words fitting to respond to the ad- 
dresses with which I have just been honored. 
My mind is burdened and saddened by the reflec- 
tions which this parting scene suggests. How 
can I give them expression? I ought scarcely to 
attempt it. I feel bound to the state of Kansas by 
ties peculiarly strong. Ten years ago, although 
a stranger to them personally, the bar of this 
state, with great unanimity, recommended my ap- 
pointment. Since 1869, I have been present at 
every term of the circuit court in Kansas, except 
in June, 1&75. I have seen the docket grow from 
sixty cases to five hundred. I have given, rela- 
tively, more of my time to Kansas than to any 
other part of my circuit. My relations, therefore, 
with the bar which I see before me to-day, have 
not been distant and occasional, but constant and 
intimate. 

"It gives me the sincerest pleasure to be pub- 
licly assured, at a time when no motive for flat- 
tery can be perceived, that my retirement from 
the * bench is regretted. Your approving judg- 
ment, your words of kindness and generous praise, 
and your well wishes for my future welfare, are 
dear to my heart. No ordinary temptation has 
induced me to surrender my commission as the 
judge of this circuit. No surprise could have 
been greater than the offer of Columbia College, 
which I finally accepted. I saw from the first 
what a wide field of usefulness, and possibly of 
distinction, it opened before me. I perceived at 
once the advantages of its more liberal compensa- 
tion, lighter labors, and greater opportunities. 
But I assure you that it cost me a painful struggle 
for more than two months to consent to leave the 
associations of a lifetime— to exchange old friends 
like those now present for new acquaintances, to 
leave the circuit I love so well to go to untried 
duties beneath a strange sky and among unfa- 
miliar faces. If my health and strength are pre- 
served, I shall strive to vindicate the wisdom of 
my decision by strenuously devoting my ener- 
gies to the elevation and advancement of law. In 
the venerable institution to which I have been 
called, the great Chancellor Kent, pure and sim- 
ple in his character and tastes as a child, after he 
had voluntarily closed bis judicial career, and 
when the shadows of his life were cast towards 
the east, delivered the lectures which constitute 
his Commentaries on American Law, and which 
will cause his name to be known and cherished for 
generations to come, wherever, in its widening 
conquest, the English language shall carry the 
English law. Such an example may well tempt 
and inspire the humblest of his successors. 

"The change I have made, although great, is. 
not radical It enables me the better to carry out 



the fixed plan of my life. When called to the 
bench, nearly twenty-one years ago, the picture of 
the judicial office as drawn by Sidney Smith be- 
fore the lawyers of the northern circuit made a 
deep impression on my mind. Even now I think 
I can recall it from memory: 'He who takes the 
office of an English judge as it exists at this time, 
takes into bis hands a gem, great and glorious, 
perfect and pure. Shall he mar it? Shall he 
darken it? Shall it emit no light? Shall he find 
it a diamond? Shall he leave it a stone? 1 The 
ideal of an American judge should, I have always 
conceived, be equally high. I have had many 
and great controversies to decide. Tou know 
me well, and it is an estimable satisfaction to be 
assured, in this impressive and public manner, 
that, in your judgment, I do not surrender the 
jewel of the great trust which I have had in my 
keeping marred or dimmed or darkened. But I 
may not say more. I part from you with the most 
unfeigned regret. J?rom the bottom of my heart 
I reciprocate your regard in the amplest measure. 
The richest legacv I carry with me, next to the 
consciousness that in the record of my judicial life 
there is not a single line that, living or dying, I 
would wish to blot, is the expression of your 
friendship, confidence, and regard contained in 
the address with which you have so signally hon- 
ored me, and in the remarks which have accom- 
panied it. I shall cherish it as long as I live, and 
its record here is one to which my children, and 
those who care for me after I am gone, will point 
with pride. Farewell ! " 

Mr. Justice Miller then said: "The court is in 
full sympathy with the bar in the sentiments 
which have just been expressed in regard to the 
retirement of one of its members. Judge Dillon's 
resignation is a loss which must be felt by the bar 
of the eighth circuit, by the people among whom 
he has administered justice so long and so well, 
and by his associates on the bench of which he is 
about to take leave. This loss, however, is not 
equal in its effects upon all these classes. His 
brethren in the courts, who have co-operated with 
him in the arduous duties of a judge, who 
have received bis aid, who have been with 
him in council and shared his labors, are the 
heaviest losers. It is, therefore, eminently ap- 
propriate that they should join in testifying to 
their appreciation of the man and his services by 
directing that the communication from the bar be 
spread upon the records of the court. If I may be 
permitted, as the presiding justice for the circuit 
for a period including the entire time of Judge 
Dillon's service in the court, to indulge in a sug- 
gestion of mv own special misfortune in the mat- 
ter, I must "say that it is greater than that of 
others; for he whom I had hoped, as he came 
later, might remain longer in this court than I, 
and to whom would have fallen the duty of mak- 
ing the sad comments appropriate to the severance 
of our official relations, is the first to leave our 
common sphere of official duty. Though in his 
case the cause is one which carries him to a less 
laborious, a more profitable, and let us hope a 
more agreeable and perhaps useful field of labor, 
and though this must, as it ought, mitigate the 
pains of separation, it remains true, as regards my 
self, that I cannot hope in any successor, however 
talented by nature or accomplished by learning,- 
the same assistance in the performance of my own 
judicial duties, and the same relief from unnec- 
essary responsibility as presiding justice, which 
have made my relations with him so pleasant. 
When you add to this the interruption, more or 
less, of our social relations — relations which are 
imperfectly expressed by the strongest terms of 
affectionate friendship and unlimited confidence — 
it will be seen with what emphasis I unite with 
the bar and other members of the court through- 
out the circuit in this cordial tribute of respect and 
expression of regret at the retirement of Judge- 
Dillon from the bench. " 

Missouri. 

' "St* Louis, July 12th, 1879. Honorable John P. 
Dillon: My Dear Sir:— At a meeting of the bar 
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of this city a committee was appointed, consisting 
■of George A. Madill, Alexander Martin, Thomas 
C. Reynolds, James Taussig, G. A. Finkelnburg, 
Joseph Shippen, and John R. Shepley, to prepare 
and submit an address to you upon the occasion 
of your retirement from the bench.to be subscribed 
by the members of the bar, placed before the 
-circuit courtfor the district, and then transmitted 
to you. These were done, and now by their direc- 
tion I enclose to you that address ; and in so doing, 
permit me to say that there are few things in my 
professional life that have given me greater pleas- 
ure than to transmit to you this record of the high 
estimation in which you are held by your brethren 
of the bar in this district. You will find there 
the names of all those, except a few absent from 
the city, who have been connected with the court 
over which you have presided for so many years 
with such distinguished ability. Yours truly, 
John B. Shepley." 

Address of the bar: "St. Louis, June 23d, 1879. 
Honorable John F. Dillon: Sir: — As members of 
the St. Louis bar, we desire to express our regret 
that your official connection with the United 
States circuit court for the eighth circuit is about 
to terminate. But your voluntary retirement 
from the bench to another field of professional 
honor and usefulness affords an opportunity, 
which we gladly embrace, of presenting to you 
this expression of our respect and confidence. 
To you, as an author, the profession recognizes 
its indebtedness for a work which is a perma- 
nent contribution to legal literature, and is ac- 
cepted as a standard authority wherever the 
English language is spoken. To you, as a judge 
in high station for nearly twenty-one years, we 
bear testimony to a career distinguished by uni- 
form dignity and courtesy, by marked ability, 
great industry, and perfect integrity. Questions 
of wide variety and of the gravest importance 
have engaged your attention, and found their so- 
lution in judicial opinions marked by clearness of 
statement, vigor of thought, and profundity of 
learning. To the discharge of onerous duties you 
have brought a mind gifted with sound judgment, 
fortified by varied experience and enriched by 
wide research. While your career has largely 
advanced and elevated the science of the law, it 
has also endeared you personally to the hearts of 
the people among whom your labors have been 
performed. Assured that you bear from the west 
to the east a public judgment of duty well and 
faithfully discharged, accept this our sincere tes- 
timonial to worth and ability. " Signed by John R, 
Shepley, Thomas C. Reynolds, John W. Noble, D. 
P. Dyer, James O. Broadhead, Henry Hitchcock, 
Thomas T. Gantt, George A. Madill, John B. Hen- 
derson, John D. S. Dryden, Chester H. EIruin, Jo- 
seph Shippen, Thomas C. Fletcher, and by one 
hundred and forty other members of the bar of St. 
Louis. 

"Davenport, Iowa, July 14th, 1879. Honorable 
John R. Shepley : My Dear Sir :— I have the honor 
to acknowledge the receipt of your letter of the 
12th inst., transmitting, by the direction of a com- 
mittee, the address of the members of the bar of 
the city of St. Louis upon my retirement from the 
bench of the circuit court. This impressive testi- 
monial of the respect and estimation in which I 
am held by the bar of the great city of St. Louis, 
where for the past ten years so considerable a 
pai*t of my official duties have been performed, 
has given me the sincerest pleasure. 1 have read- 
it with pride, and shall preserve it, with the auto- 
graph signatures, as a cherished memorial of my 
life on the circuit. I gladly avail myself of this 
occasion to express to the learned bar of St. Louis 
my grateful acknowledgments for their uniform 
kindness, respect, and consideration, and esoe- 
■cially for the address with which they have hon- 
ored me. I beg to assure them that I carry from 
the west to the east nothing which I more truly 
prize than their approving public judgment and 
friendly regard. Asking you personally to accept 
my thanks for the kind sentiments with which 
you accompanied the address, I remain as ever, 
very truly and sincerely yours, John F. Dillon. " 



There was subsequently presented, on behalf of 
the members of the bar and the citizens of St. 
Louis, the following invitation, engraved and ele- 
gantly illuminated: 

"St. Louis, Mo., September 1st, 1879. To the 
Honorable John F. Dillon, United States Circuit 
Judge of the Eighth Circuit: Sir:— The under- 
signed, lawyers, business men, and others, citi- 
zens of St. Louis, Missouri, viewing with profound 
regret the prospect of your relinquishment of the 
judicial station you have so eminently adorned, de- 
sire to make a suitable demonstration of their high 
respect and regard for you personally, and of the 
veneration in which you are held as a wise, 
learned, and upright judge by them and the en- 
tire community of this city. They therefore ten- 
der you a public banquet, in St. Louis, at such 
time as you may be pleased to designate. "VVe are, 
sir, your obedient servants, John R. Shepley, 
George A. Madill, John B. Henderson, John C. Or- 
rick, Elmer B. Adams, A. M. Thayer, John W. 
Noble, William Patrick, James O. Broadhead, 
Nathaniel Holmes, James J. Lindley. David Wag- 
ner, Lucien Eaton. Newton Crane, Nathaniel My- 
ers, Thomas E. Tutt, Scruggs & Barney, George 
Bain, Gerard B. Allen, Thomas C. Reynolds, Hen- 
ry Hitchcock, John M. Krum, C. S. Hayden, Sam- 
uel T. Glover, John D. S. Dryden, Chester H. 
Krum, Thomas T. Gantt, Charles P. Johnson, S. 
D. Thompson, D. P. Dyer, Thomas C. Fletcher, M. 
Dwight Collier, R. J. Lackland, William Barr & 
Co., Samuel C. Davis & Co., E. O. Stannard, and 
ninety others. " 
To which was given the following response: 
"Davenport, Iowa, September 15th, 1879. Gen- 
tlemen : — I have the honor to acknowledge the re- 
ceipt of your communication of the 1st inst., in 
which, after expressing your regret at my retire- 
ment from the judicial station I have held among 
you so long, you offer me the compliment of a pub- 
lic banquet as a testimonial of your respect and 
regard. I perceive from the signatures to the in- 
vitation that it comes from many of the eminent 
lawyers, great merchants, and leading citizens of 
the city of St. Louis. Of the similar expressions 
which the event referred to has called forth in this 
judicial circuit, none has penetrated me more sen- 
sibly; and if anything could make me regret a 
step taken from a sense of duty to myself and my 
family, it would be that I was leaving a region in 
which my judicial labors are so generously viewed 
and parting from friends so devoted, to enter upon 
untried duties in a community in which I am per- 
sonally almost a stranger. I had hoped until to- 
day that I might be able to accept the proffered 
honor, but, for reasons which I need not detail, I 
find that I must go east immediately, and it is quite 
uncertain when my duties and engagements there 
will allow me to return to the west. I am, there- 
fore, most reluctantly obliged to forego the pleas- 
ure of meeting you in the manner you propose, and 
the privilege of expressing my profound sense of 
the many obligations under which the people of 
St. Louis have placed me, and saying my farewell 
to you and your citizens in person. Permit me to 
add yet another word. I look upon your invitation 
not simply as a compliment to me personally, but 
also as an expression of your sense of the supreme 
importance of the judicial office, not only to the 
great interests which you represent, but to the en- 
tire country. The fearless and independent dis- 
charge of the duties of a judge will inevitably 
bring him into frequent collision with private in- 
terests and public sentiment. In such a discharge 
of duty the judge needs at all times the conscious- 
ness of the support of the substantial interests of 
the community. It gives me pleasure to say that 
I have always noticed a sound, healthy, and en- 
lightened public opinion on this subject among 
your citizens, and every judge in this country, of 
whatever grade, will be animated, cheered, and 
strengthened by your influence and example. I 
have the honor to be, as ever, most obediently 
yours, John F. Dillon. 

"Messrs. John R. Shepley, Gerard B. Allen, 
George A. Madill, Thomas C. Reynolds, John B. 
Henderson, and others. " 
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Arkansas. 

A large meeting, composed of the Little Rock 
Bar Association and of members of the legal pro- 
fession from other parts of the stute now attend- 
ing court at the capital, was held on Saturday 
morning, June 14th, 1879, at -the supreme court- 
room, for the purpose of taking appropriate action 
in relation to the resignation of the Honorable John 
F. Dillon of the office of United States circuit 
judge for this judicial circuit. » 

Upon motion of the Honorable Henry C. Cald- 
well, judge of the United States district court for 
the eastern district of Arkansas, the Honorable E. 
H. English, chief justice of the supreme court of 
the state, was elected president of the meeting, 
and Mr. Eben W. Kimball secretary. The chief 
justice, upon taking the chair, cordially thanked 
the meeting for the honor conferred upon him on 
this occasion. He then briefly stated the object 
of the meeting, and said that he, in common with 
the whole bar of the state, exceedingly regretted 
that Judge Dillon had resigned his present position 
on the bench, which he had so long, so acceptably, 
and so honorably filled, and where he had won a 
national reputation; that Judge Dillon was a man 
of pure and exalted character— a judge of extraor- 
dinary attainments, application, and legal knowl- 
edge, and one whom the people of the west and of 
Arkansas regretted to see retire from the> iudicia- 
ry. But, he said, while he now leaves the bench, 
he will not be lost to the profession, for in his new 
vocation (a position which would do honor to any 
lawyer) he would not only be able to instruct the 
voung men of the country in the science of the law, 
but also to write law books for the use of the pro- 
fession generally— a work for which no one seemed 
better fitted than Judge Dillon. The chief justice 
spoke very feelingly and eloquently of the high 
character and great services of Judge Dillon, and 
was listened to with marked delight and approval. 

Upon motion of Mr. U. M". Rose, the chair ap- 
pointed a committee of three to draft resolutions 
properly expressing the sentiments of the bar of 
Arkansas in relation to the resignation of Judge 
Dillon. The committee consisted of Messrs. U. M. 
Rose, T. D. W. Yonley, and R. A. Howard. The 
committee reported the following resolutions. Be- 
fore reading them, Mr. U. M. Rose read to the 
meeting the following extract from a letter re- 
cently received by him from Judge Dillon: 

"Leavenworth, Kansas, June 8th, 1879. Dear 
Judge:— Your letter of the 24th ult. has followed 
me around the circuit and found me here. It an- 
ticipated an event which became a fact accom- 
plished before it was received. .1 could easily per- 
ceive all the probable advantages of the offered 
exchange of places— the lightened labor, the in- 
creased compensation, and opportunities for pro- 
fessional gains or distinction, if, happily, I had the 
abnity to achieve the latter; and yet I hesitated 
long in reaching a resolution. I hope I have de- 
cided wisely. It cost me a painful struggle to con- 
sent to leave the friends and associations of a life- 
time, and particularly the bar of the circuit, to 
whom I feel so much indebted and so warmly at- 
tached. My thoughts and reflections are tinctured 
with sadness whenever I think that I have severed 
the ties which connect me with the circuit, and go 
to new duties, in a strange .and distant place. If 
my health remains to me, I shall try to demon- 
strate the soundness and wisdom of my judgment 
bv doing more for my profession than it was pos- 
sible for me to do on the tread-mill of the bench, 
with its ever-increasing weight of duties. I beg 
leave to add that I part' with no district with more 
sincere regret than with yours, with Judge Cald- 
well, and the bar of Arkansas. I have always 
been treated by them with marked consideration 
and kindness. Very sincerely yours, John F. Dil- 
lon. » 

Resolutions : 

"Resolved, that, having been advised of the 
resignation by the Honorable John F. Dillon of his 
position as judge of this circuit, we are impressed 
with a feeling of regret, and desire to convey to 
him in a respectful manner our sincere admiration 
for the great learning, impartiality, and upright- 
ness displayed by him" while on the federal bench, 



the soundness and accuracy of his opinions, and 
his uniform kindness and courtesy to the bar; for 
a consistent administration of justice that has- 
shed a lustre on the science of the law, and has in 
many ways conduced to its clearness and purifica- 
tion. 

"Resolved, that, as Judge Dillon retires to an- 
other field of labor, we trust that he may find in it a. 
wider usefulness, and some dimunition of the ardu- 
ous toil that has marked his judicial life, and which 
seemed to test the limits of physical and mental 
endurance; and we beg leave to assure him that 
he carries with him our best wishes for an easier 
and a long and prosperous life, during which he 
may, by his investigations, add to his valuable 
contributions to legal learning, which have al- 
ready made his name a household word with the 
bar and the courts of the country. 

"Resolved, that the secretary of this meeting be 
requested to forward to Judge Dillon a copy of 
these resolutions. " 

Upon motion of Mr. M. W. Benjamin, tne reso- 
lutions were unanimously adopted. Upon motion 
of Honorable R. C. Newton, Judge Rose was re- 
quested to furnish the meeting with a copy of the 
abstract of Judge Dillon's letter, just read by him, 
and the same was made a part of its proceedings. 
It was moved by Mr. John McClure, and carried, 
that the secretary of this meeting be requested to 
furnish the papers of the city with a copy of its 
resolutions and other proceedings for publication. 
Upon motion of Mr. Yonley, the secretary was- 
requested to present to the United States circuit 
court for this district a copy of the proceedings of 
this meeting, with the request that they bespread 
upon the records of that court. The meeting then 
adjourned. " 

A true copy. Attest: Eben W. Kimball, Secre- 
tary. 

The following answer was given: 

"Davenport, Iowa, July 9th, 1S79. My Dear Sir: 
— I have the honor to acknowledge the receipt of 
the proceedings of the bar of Little Rock relative 
to my retirement from the bench. lam deeply 
sensible of the debt I owe to the bar of your state, 
and I fully prize this expression of their regard 
and friendship. I am grateful for it. It places 
me under a perpetual obligation. I part from 
them with unaffected regret. They have a sunny 
spot in my heart, and a cherished place in my 
memory. I beg you to accept, personally, my 
warm thanks for your kind expressions and well 
wishes. I am, very truly and sincerely yours, 
John F. Dillon. 

"Eben W. Kimball, Esq., Secretary, Little 
Rock. » 

Nebraska. 

.At a session of the circuit court of the United 
States for the district of Nebraska, held at the 
court-house in the city of Omaha, on the 26th day 
of June, 1879— Honorable Elmer S. Dundy, district 
judge, presiding— Mr. E. E. Brown, a counsellor of 
the court, appeared and stated that on that day, at 
a meeting of the members of the bar, whereof he 
was president, a committee was appointed to ex- 
press in fitting resolutions the sentiments of the 
meeting upon the occasion of the retirement of 
his honor, the circuit judge, from the bench, which 
committee consisted of Mr. J. M. Woolworth, Mr. 
E. "VVakely, Mr. Clinton Briggs, Mr. J. H. Broady, 
and Mr. D. G-. Hull; that the said committee had 
reported to the meeting certain resolutions, which 
were. -unanimously adopted; and that the said 
meeting had instructed him to present the same 
to the court and move that the same be spread at 
length upon its records. He thereupon presented 
tue said resolutions to the court, and moved that 
the same be recorded in the record of its proceed- 
ings. Whereupon it was ordered that the motion 
be granted, and the clerk spread the said resolu- 
tions at length upon the records of the proceedings 
of the court. The resolutions are as follows: 

"Whereas, the judge of this circuit, the Honor- 
able John F. Dillon, is about to surrender his trust 
by resignation, to accept a high honor tendered 
to him by Columbia College, we, the members of 
the bar in attendance upon the United States cir- 



FEDERAL JUDGES 



[30 Fed. Cas. page 1310] 



cuit court, for ourselves and in behalf of the bar 
of this state, do resolve : 

"First. That, during the whole of his service on 
the bench of this circuit, which was preceded by 
a judicial career of much honor, Judge Dillon has 
devoted to the discharge of his great and laborious 
duties the full measure of integrity, capacity, 
learning, industry, and impartiality demanded of 
the incumbent, as attested by the general judg- 
ment of the bar and the people. 

"Second. As a jurist and legal author, he has 
advanced the profession, has won a national repu- 
tation, and reflected credit upon the west, where 
his work has been done. 

"Third. As a citizen and man, he has secured 
the very high respect and confidence of the public, 
by the sincerity, uprightness, and purity of his 
life and character, his fidelity to obligation, and 
his sense and love of justice in the administration 
of his office. 

"Fourth. In the new and responsible field of 
duty to which he is called, he will have Cur utmost 
faith in his ability to meet its demands with signal 
usefulness and success, and our earnest wishes 
that he may be in all things prospered. 

"Fifth. That the circuit court be requested to 
cause these resolutions to be entered in the record 
of its proceedings, and that a copy thereof be 
transmitted to Judge Dillon. " 

Iowa. 

"Des Moines, Iowa, August 22d, 1879. Honor- 
able John F. Dillon, Davenport, Iowa: Dear Sir: 
—The bar of Iowa desire that you will accept at 
their hands, at such tim&as wUl suit your conven- 
ience, a complimentary banquet. We have been 
appointed a committee of the bar of the state to 
communicate this wish. Allow us to suggest some 
evening during the next term of the United 
States circuit court at this place. We sincerely 
hope you will accept this proffered compliment. 
So long identified with the profession and with 
the judiciary, so intimately connected with the 
growth and prosperity of Iowa, and so much es- 
teemed and respected as you are by her bar and 
people, we shall regard it as a very great pleas- 
ure indeed to unite and extend to you our friendly 
greetings before you leave to enter, as we hope, 
upon even a larger field of usefulness. Be pleased 
to advise us of your pleasure in the premises. 
We are, judge, as ever, your friends, truly, 
"George G. Wright, Des Moines, 
"John H. Craig, Keokuk, 
"E. H. Stiles, Ottumwa, 
"W. F. Brannan, Muscatine, 
" George J. Boal, Iowa City, 
"O. P. Shiras, Dubuque, 
"John N. Rogers, Davenport, 
"N. M. Hubbard, Cedar Rapids, 

"Committee." 
The following response was made: 
"Davenport, Iowa, September 13th, 1879. Gen- 
tlemen : — Your invitation to accept a complimen- 
tary banquet from the bar of the state came here 
in my absence and awaited my return. I have 
held it for some days unanswered, and have just 
definitely ascertained that it will not be practi- 
cable, in view of my other duties, to engage to ac- 
cept it, as I am called east immediately, and the 
time of my return to the state is uncertain. I 
trust it is unnecessary to add that the invitation 
and the warm terms in which you have been 
pleased to refer tome and to my judicial and other 
labors are sensibly felt and fully appreciated, for 
I assure you that I am bound to the state oT Iowa 
by no ordinary ties. For one and forty years I 
have lived within this state. As a boy I played 
upon the banks of her great river, and her noble 
prairies have become incorporate into my very 
existence. Here I was educated and married; 
here my children were born ; here I have been 
honored by successive elections to high judicial 
station ; and here, under her skies, my sun has al- 
ready passed its meridiap. Iowa has been to me 
a generous mother, and neither time nor distance 
can weaken my attachment to her. My relations, 
public and private, have been chiefly with the 
bar of the state, and I am truly sorry that I am 



precluded by other engagements from accepting 
the most grateful, and in all probability the last, 
honor I shall ever receive at their hands. I re- 
main, as ever, very sincerely and faithful^' yours, 
John F. Dillon. 

"To the Honorable George G.Wright and others, 
committee. " 

Minnesota. 

The members of the bar of the district of Min- 
neso&, at the opening of the June term of the 
United States circuit court, at St. Paul, on the 
16th day of June, 1879, held a meeting to deter- 
mine what testimonial of their respect and esteem 
should be tendered to Judge Dillon on the occasion 
of his withdrawal from the bench of this circuit. 
A committee composed of Charles E. Flandrau, 
John B. Sanborn, George L. Otis, George B. 
Toung, and Harvey Officer, was chosen, with full 
powers to represent the bar of the district and ar- 
range such proceedings as in their judgment 
would be suitable and proper. It was decided to 
tender to Judge Dillon a banquet and an address. 

The following correspondence ensued : 

"St. Paul, Minn., June 20th, 1879. Honorable 
John F. Dillon : Dear Judge :— The bar of Minne- 
sota, learning that you are about to terminate 
your judicial relations with this district, desires to 
manifest its very high esteem for you as a man, a 
friend, and a judge, and invites you to meet it at 
a dinner to be given in your honor at the Metro- 
politan Hotel, in this city, at such time as may 
be agreeable to you. We hope you will gratify us 
by accepting this invitation, and to designate such 
tfme as will best suit your pleasure and official 
engagements. With much respect, truly your 
obedient servants and friends, 

"Charles E. Flandrau, 
"John B. Sanborn, 
"George L. Otis, 
"George B. Toung, 
"Harvey Officer, 

"Committee." 

Reply: 

"St. Paul, Minn., June 27th, 1879. Gentlemen :— 
Tour invitation to a banquet proposed in my honor 
was received some days since. I have been wait- 
ing till some fortunate interval in my official duties 
would allow me to accept it. But it has turned out 
otherwise, and the demands upon my time are such 
that I must leave St. Paul on to-morrow. Much to 
my regret, I am compelled to decline, during my 
present stay, an invitation which, you scarcely 
need to be assured, it would have given me the 
sincerest pleasure to have accepted. I beg to ten- 
der to the bar my thanks for this renewed mark of 
their regard. With great respect, I am very truly 
and sincerely yours, " John F. Dillon. 

"Messrs. Charles E. Flandrau and others, com- 
mittee. " 

On the 28th day of June, 1S79, the bar, having 
learned that Judge Dillon would take his departure 
from the city in the evening of that day, assembled 
in the court-room, under the call of the committee, 
In large numbers, at 3 :30 P. M. On the opening of 
the court, Judges Dillon and Nelson being on the 
bench, Mr. Flandrau, who had been chosen by the 
committee to deliver the address of the bar, ad- 
dressed the court as follows : 

"May it please your honors: The great majority 
of the members of the bar of this district have 
grown up with it since its organization, and will 
probably continue to practise in it until their re- 
tirement. It is natural, therefore, that we should 
feel a deep interest in the-question as to who shall 
be intrusted with the administration of its affairs. 
When the growth of the west rendered it neces- 
sary to increase the force of the federal judiciary 
by the creation of the circuit judges, we were all 
much rejoiced when we learned that Justice Dillon 
had received the appointment for this our circuit. 
He was no stranger to us— his fame as a jurist had 
preceded him. His services have so endeared him 
to us all that when we learned of his intention to 
resign his position, although in exchange for new 
honors, our regret was great, and we determined 
that he should take with him an avowal of our sen- 
timents. A committee of the bar of the district 
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b.ave prepared an address to be presented to Judge 
Dillon, and have conferred upon me the honor of 
bearing it to him. With the permission of your 
honors, I will now deliver it. " 

The address to Judge Dillon: 

"Honorable John P. Dillon, United States Cit- 
-cuit Judge, Eighth Circuit: Dear Judge:— The 
members of the bar of this state have learned, 
with profound regret, that you have decided to 
sever your connections with the bench of this cir- 
cuit. They have enjoyed, for the long series of 
years during which you have been its presiding 
justice, such agreeable relations with you person- 
ally and officially, and have held you in such high 
esteem as a man and a judge, that they desire to 
make some public expression of the sentiments 
universally entertained by them on the occasion of 
this their last opportunity of holding official com- 
munication with, you. We will not ask you, or 
the world, to weigh our opinion by the standard of 
our professional consequence; we know that we 
represent a frontier district, and we have nothing 
to say as to our own importance, but we can, with- 
out egotism, affirm that we are a fearless and in- 
dependent bar, and that nothing coula induce us 
to give expression to what we did not conscien- 
tiously believe. Let the value of our views, then, 
be measured by their sincerity. We recognize in 
you a man of extraordinary learning in all the 
branches of knowledge that combine to make a 
thoroughly good judge. We also concede to you 
all those qualities of temperament which are es- 
sential to the same end. Tou have been patient, 
when we have been tedious; you have been 
amiable, when we have been irritable; you have 
always been clear, when we have been in doubt. 
It has been an edifying pleasure to us to listen to 
your lucid expositions of the many difficult ques- 
tions, which we have, in the discharge of our pro- 
fessional duties, so often submitted to you for so- 
lution. The varied interests that have been re- 
ferred to your decision have involved the welfare 
of the greatest enterprises of the northwest, and 
these contests have arrayed in antagonism forces 
of corresponding magnitude; yet your wisdom and 
impartial justice have enabled you to satisfy all 
interests and make your judgments respected by 
all parties. The highest tribute we can pay to 
your excellence as a judge is to say that in all the 
long years in which we have practiced before you, 
and in all the various contests which we have 
represented as counsellors in your court, the in- 
stances which any of us can recall in which we 
have suffered defeat are very rare indeed, where 
we have not, on reflection, been compelled to 
acknowledge the correctness of your decisions; 
and in no case have we ever had occasion to 
doubt your perfect impartiality and conscientious 
discharge of duty. We have, by o.ur long and 
intimate association with you, "ceased merely 
to respect and venerate you as a judge, but we 
have "also learned to love you as a friend. Your 
departure from us, therefore, involves much more 
than the ordinary consequences of official change. 
The loss to the bench may be supplied, and the 
wheels of the law revolve as before, but the sever- 
ance of the closer ties which unite us is irrepa- 
rable. There could be ' no more fitting occasion 
than the present one of leave-taking, for us to as- 
sure you that nothing has ever occurred in the ad- 
ministration of your official duties in this district, 
or elsewhere in your circuit, which has in the 
slighest degree abated that perfect trust you early 
inspired, and which time has ripened into faith. 

'We've seen the actions of your daily life 
Scann'd with all the Industrious malice of a foe, 
And nothing meets our eyes but deeds of honor.' 

"It is gratifying, however, to know that the 
step you have decided upon does not wholly with- 
drawyou from the prof ession, but merely changes 
the sphere of your usefulness. We hope to share 
the benefits of your labors in many valuable con- 
tributions to the literature of the law, which 
your learning, experience, and the dignified repose 
which will attend your future duties, will so em- 
inently qualify you to produce. We congratulate 
the bar of the future on securing so competent an 
instructor. No word that we can utter could add 



anything to the high compliment which has been 
paid you by the venerable institution which has 
chosen you to fill one of the highest places in its 
bestowal. »The bar of the whoie west will feel 
honored in your selection, and will take pride in 
your success. We bid you an affectionate fare- 
well, and assure you that the best wishes of the 
whole bar of Minnesota will always follow you, 
wherever duty or pleasure may call you. 

"Charles E. Flandrau, 
"John B. Sanborn, 
" George L. Otis, 
"George B. Young, 
"Harvey Officer, 

"Committee." 
After reading the address, which was richly en- 
grossed in a handsomely ornamented morocco 
case, it was handed to Judge Dillon by Judge 
Flandrau, who then continued: "Allow me to pre- 
sent to you an engrossed copy of the address, with 
the compliments of the bar of the state. I am also 
commissioned to move his honor, Judge Nelson, 
on behalf of the bar, to allow the address to be en- 
tered upon the records of the court, which motion 
I now make, and ask that it may be granted. " 

In support of the motion, the following ad- 
dresses were made : 

Address of Mr. District Attorney Billson : "The 
address to which you have listened, Judge Dillon, 
portrays only in subdued colors, I am sure, the 
sentiment, not too strongly expressed by the word 
* sorrow,' with which the bar of Minnesota have 
contemplated your withdrawal from the judicial 
office. So long, so rich, and so varied has been 
your experience as a minister of justice; so unre- 
mitting has been your industry; so ardent and 
exclusive your devotion to the law; so high have 
been your professional ideals, and so conspicuous- 
ly conscientious and disinterested your pursuit of 
them, that, in our minds, the blind goddess and 
her scales are scarcely more intimately associated 
with the judicial function or more emblematic of 
its unerring discharge. I think I shall only give 
voice to the common experience of our bar, when 
I say that the opportunities we have enjoyed of 
observing your ample learning and your skilful 
methods in the dispatch of business have been the 
most stimulating and highly prized of our profes- 
sional privileges. The patience and circumspec- 
tion with which you have been cheerful to listen 
and inquire; the rapidity with which you have 
grasped, and the tenacity with which you have 
remembered, the most intricate statements of 
facts; your quickness, to apprehend an argument 
of counsel, and to further illustrate its correct- 
ness, or to expose its fallacy; your happy combi- 
nation of capacities for the widest generalization 
and for the most detailed and discriminating 
analysis ; above all, the benevolent solicitude, the 
consummate skill, the sound discretion, and fre- 
quently the splendid success, with which you 
have ever striven to avert that sometimes inevi-. 
table but always deplorable catastrophe, an in- 
compatibility between fixed principles of law and 
the equities of a particular case — all these are 
salient features of your official character, as we 
have learned it and loved it during ten years of 
professional contact, and as we shall bear it with 
us in perpetual remembrance. 

"It has been your good though arduous fortune 
to preside over a circuit imperial in extent, re- 
sources, and variety of industrial pursuits— skirt- 
ing, as it does, the Mississippi from its source al- 
most to the gulf, with its western confines resting 
on the mountains. Vast and various as the ordi- 
nary litigation of such a circuit must have been, 
its dignity and difficulty during the last decade 
have been enhanced by three convulsions which 
have successively afflicted the several portions of 
your circuit. You have been called upon to ad- 
minister upon the wreck of the confederacy in the 
south ; upon the bankrupted railroad corporations 
in the north; and in the central part of your cir- 
cuit upon the most formidable conspiracy against 
the public revenues which has been known to the 
new world. I refer to the late unlamented whisky 
ring. Your decisions upon the grave and often 
novel questions thus precipitated on your court, 
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have been perused with admiration by the profes- 
sion throughout the country, and, with a gratify- 
ing degree of confidence, are everywhere cited as 
authority by bench and bar alike. In a word, you 
have made solid and fame-worthy contributions 
to the noble science of the law, upon which have 
labored the closest thinkers of many ages, and 
which, with all its imperfections, is one of the 
finest creations of human reason. As represent- 
ing a department of the public service co-ordinate 
and intimately associated with that from which 
you are about to retire, I wish before closing to 
give brief expression to the sense of loss which I 
know will be keenly felt throughout all branches 
of the federal service upon the retirement to an- 
other field of labor of one who has been confess- 
edly among its brightest ornaments, and who has 
added new lustre to the already illustrious name 
of the federal judiciary. " 

Mr. 0. K. Davis' address: Governor Davis 
said: "Judge Dillon:— The bar of this state re- 
ceived the announcement of your resignation with 
expressions of regret more touchingly eulogistic 
than words can here express, with due regard to 
the formality of this proceeding. Men of sensi- 
bility will not say in his presence concerning a 
person who is the object of their affection, nor can 
such a person hear without embarrassment, those 
words which fully satisfy the feeling which 
prompts them. History, even though it speaks 
with the voice of friendship, does not say, and 
cannot say, to him all that absence and the future 
will require. This bar cannot, however, forego 
the opportunity of this sad moment of parting, of 
this moment which gathers up into the heart its 
full sense of the fact that we are to stand before 
you as a judge no more, to cause you to feel how 
great is our esteem for you, how great our depriva- 
tion is. It so happened that we urged your ap- 
pointment as circuit judge, many years ago. Of 
the many eminent names which were under con- 
sideration for that nomination, your own was pre- 
ferred by us, not for any personal reasons, because 
few of us then enjoyed your acquaintance. We had, 
however, become familiarized with your judicial 
character by frequent applications in our courts of 
your decisions as judge of the supreme court of 
Iowa, and we were guided to our preference by 
them. We found in them learning always more 
than sufficient for the case ; intellectual vigor, to 
which that learning was an armor, not an incum- 
brance; mental independence creative in its char- 
acter; a judicial conscience which dealt with the 
case and not with its consequences. With these, 
our prepossessions, you came to us, and there is 
not a member of this bar in whom they have not 
passed into convictions which are adorned and 
made forever beautiful by an abiding love and 
esteem for those personal traits which experience 
only can teach, and which absence cannot destroy 
or even dim. The resolution which you have 
taken, while it grieves, does not surprise us. 
There are limitations to all endeavor and ambition, 
and surelv the administration of the laws of seven 
commonwealths, which hold six millions of people, 
which present diverse institutions, Codes which, 
though perhaps analogous, are yet so different as to 
perplex ; where civilization and empire are so vis- 
ibly overspreading a region where terminus has 
not yet set up his landmark; where a legal system, 
must be created in a few years which will survive 
when the erasing finger of time has made illegible 
the decrees which establish it; surely these are 
boundaries which circumscribe the greatest ca- 
pacity and resolution. It was for you, and not for 
us, to say when you should pause. It is our gain 
and your glory that so much of this vast work has 
been done. It will not pass away. It will endure 
in precedents, guiding human concerns when all 
recollection of us is lost. It is due to you to speak 
of one act of your judicial career which has bene- 
fited this state and is appreciated by our people 
more, perhaps, than has been signified to you. 
The financial catastrophe of 1873 afflicted us deep- 
ly. It left our future unsecured. Our great rail- 
way system, which had been projected and par- 
tially constructed towards the British possessions, 
was paralysed at the moment when consummation 



seemed very near. The land grant depended upon 
the completion of the enterprise, and it was not 
easy to see how this could be done in the war of 
disappointed and clamorous interests and in the 
debility of bankrupt corporations. But in this 
court the expansive and administrative forces of 
the system of laws here administered were fully 
proved. The settlement of private right was 
made instrumental to the public good, and both 
private right and public good were perfected and 
increased. The road was built, the lands were 
earned, the frontier was advanced, and the homes 
of thousands stand to-day where we feared the wil- 
derness would be supreme for many years. By 
this the court has earned what courts seldom re- 
ceive—the gratitude of a people for a judicial act. 
Our regret at your retirement from the bench 
would be greatly increased were we not assured 
that the new field of usefulness to which you have 
been invited affords an ampler verge for what you 
would necessarily have continued to contribute to 
had you remained in your present office. It has 
become apparent that our system of laws some 
time ago arrived at that stage of complexity and 
contradiction of precedent which demands a ref- 
ormation and second growth. The time, which we 
can all remember, has passed when an authority 
in point, exhumed by mousing industry, was a 
kind of fetich before which judges bowed and op- 
posing counsel were dumb. Principle, so long 
suffocated beneath the mass of cases, has been 
compelled to rise and to remit them to their auxil- 
iary places. This is a time like those when the 
great civilians were ordered by Justinian to formu- 
late the immense mass of the Roman laws ; when 
commerce and the extending empire compelled 
Mansfield to project by a continuous judicial trav- 
ail of thirty years the commercial code of all 
English-speaking people; when the failing feudal 
abuses, vicious in their last extremity, compelled 
D' Aguesseau to remodel the law of Prance. These 
works were done by judges. The work soon to be 
done in our day must principally be done by 
judges. We hope and expect that in your new vo- 
cation you will continue to contribute powerfully 
to that great result, which is destined to condense 
and make more certain and symmetrical our cum- 
brous jurisprudence. Nothing more remains for 
me to say, except to assure you of an abiding 
esteem, affection, and respect, and to hope that in 
all stations to which you may be called, your even- 
ing of life may be made pleasant by honor, love, 
and troops of friends, and by the gladsome light of 
jurisprudence. " 

Mr. Gordon E. Cole's remarks: "May it please 
your honor: In rising to express my cordial con- 
currence in the sentiments of the address of the 
committee, I know that I but give utterance to 
the universal expression of the bar of the district. 
The announcement of your determination to with- 
draw from the very arduous duties — none more so, 
I believe, in the world — of the judge of the eighth 
circuit, has elicited an unanimous expression of 
regret such as has rarely greeted retirement from 
judicial office. The patience and painstaking with 
which you have ever sought to solve the most 
difficult problems of both law and fact; the wis- 
dom with which, under your administration, the 
harshest and most technical rules of the common 
law have been attempered by equity; the ripe 
legal learning and felicitous language which has 
enriched and adorned your judicial decisions ; the 
uniform kindness and courtesy which has charac- 
terized the intercourse of the "bench with the bar, 
have endeared you to the bar of this district in a 
vastly more than common degree. Every country 
and state has, or has had, its golden age of the 
law, to which the profession loves to recur. The 
era of Marshall in the nation, of Kent in New 
York, of Shaw in Massachusetts, of Gibson in 
Pennsylvania, of Mansfield in England, and of 
your honor's administration in the eighth circuit, 
were all such periods, and will alike be remem- 
bered as luminous epochs of judicial history. You 
go from us to enter upon a more remunerative 
and less laborious field of labor, clothed as with a 
mantle with our heartiest wishes for your abun- 
dant success, and followed by our prof oundest re- 
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grets for the step which robs us of a judge whom 
we can love, honor, and respect, and the bench of 
one of its brightest ornaments. " 

Mr. Thomas Wilson followed with these re- 
marks: "May it please your honor: I wish only 
to add a word. What one of us on this occasion 
says, is but the echo of what every other feels. 
Though it is but recently that you first came 
among us, we feel your loss as almost irreparable. 
Never before have I known a judge to secure, or, 
as I believe, deserve, more unreservedly and un- 
qualifiedly, the admiration, confidence, and affec- 
tionate regard of the bar. You have come up to, 
yes, elevated, our most exalted ideal of a great 
and good judge, and at the same time you have 
bound us to you by a friendship that wall be as 
lasting as our lives. Wherever you go our friend- 
ly eyes and hearty benedictions will follow you. 
I hope our loss may be your gain ; that your aft- 
ernoon of life may be cloudless, and your friends 
in your new home be as hearty and true as those 
who to-day so much regret to be compelled to say 
good-bye. " 

At this point, during a brief pause in the pro- 
ceedings, Judge Nelson inquired, "Is there any- 
thing further, gentlemen? " and receiving no re- 
sponse, Judge Dillon himself said: 

Judge Dillon's response : " Gentlemen of the bar : 
The address of the bar of Minnesota, and the re- 
marks which have accompanied its presentation, 
fill me with sentiments of gratitude which any 
poor words of mine can but inadequately acknowl- 
edge and express. Nearly ten years ago I came 
to this city, bringing with me my commission as 
judge of this circuit. I was personally unknown 
to the entire bar of the state. You received me 
with characteristic cordiality and warmth. Since 
then I have attended nearly every term of the cir- 
cuit for this district, and the relationship thus 
created has been to me one of uninterrupted satis- 
faction. You will, therefore, readily credit me 
that your public assurance that the relation has 
been satisfactory to you, and that you view its ter- 
mination with regret, cannot be otherwise than 
extremely gratifying to me. We met as strangers, 
and I beg to say that no part of your address gave 
me such real pleasure as the assurance that we 
part as friends. It has fallen in the line of my 
duty to decide, in connection with my learned as- 
sociates, many causes involving large interests, 
some of which have excited warm feeling, and 
have been conducted with zeal, and in which the 
result must at times have disappointed counsel as 
well as suitors. Yet, such has been the uniform 
respect and confidence of the bar, that, so far as I 
know or believe, my judgments have left no 
wounds which did not readily heal without a scar. 
You have been pleased to refer to my official con- 
duct in decisions in very complimentary terms. 
I cannot but feel that this is largely due to the par- 
tiality of friendship. It is fitting that I should ac- 
knowledge that for whatever praise I may justly 
merit in this respect I am largely indebted to the 
wise counsel of my associates, and to your ability 
and learning. Fortunate is the judge who has the 
enlightened aid and the steady support of such a 
bar as I have been accustomed to meet at every 
term in the state of Minnesota. He who holds the 
office of judge of this circuit, holds a place of 
great responsibility and great difficulty. He who 
discharges all of its varied and exacting duties 
njust shun delights and live laborious days. No 
man's unassisted judgment is equal to the work, 
and I feel that my obligations to the bar are far 
greater than theirs to me. 1 am your debtor, you 
are not mine. 

"You refer to the new field of labor which I am 
about to enter. I forbear any extended allusion 
to it, and will only say that the action of the ven- 
erable university in coming to this remote circuit 
in the west to fill a chair in the institution which, 
with pardonable pride, points to the lectures of 
Chancellor Kent, delivered therein fifty years ago, 
could not have been more of a surprise to you 
than it was to myself. The increased leisure it 
gives, the nature of the duties it requires, the com- 
pensation it affords, and the great opportunities, 
direct and collateral, it presents, combined to con- 
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vince me that I ought to go. I do not seek it for a 
life of inglorious ease, but that I may the better be 
enabled to discharge that debt which Lord Bacon 
says every lawyer owes to his profession. Our offi- 
cial relations are practically dissolved. This is my 
last regular term. In this parting hour I love to con- 
template you, not simply or chiefly as the trusted 
counsellors of the court, but as an assemblage of 
my friends. The bar has always been my constit- 
uency. I claim no merit but a strenuous'and well- 
meant endeavor to discharge all my public duties. 
The regard and respect of the bar is the only re- 
ward I have coveted, or now prize. I bear with 
me nothing but the most pleasant memories. I 
carry away nothing so priceless as the public and 
impressive expression of the esteem in which I am 
held. I part from my faithful and generous asso- 
ciate—I part from you all— with tender regret. 
The reflection saddens me that as a judge I shall 
never t again visit your beautiful city and prosper- 
ous state. But I shall never cease to think of 
you with affectionate kindness, and shall always 
regard my relations to you as among the most 
fortunate circumstances of my life. I hesitate to 
speak the sad word which makes me linger, but 
which must needs be spoken — farewell— and may 
the good Father of us all have you in His holy 
keeping. " 

Remarks of Judge Nelson : Judge Nelson closed 
with the following remarks: "I cannot permit 
the occasion to pass without expressing my hearty 
concurrence in the sentiments of the bar, uttered 
in such fit and appropriate language. The judi- 
cial circuit sustains a great loss by the retirement 
of Judge Dillon from the bench, of which he has 
been so bright and conspicuous an ornament. 
It is a great loss to us all. As a friend and asso- 
ciate for the past ten years, engaged in the com- 
mon pursuit of administering justice in this dis- 
trict, I shall mourn his absence from the stated 
sessions of the court, and lament the loss of his 
counsels. His open, frank, and genial manners; 
his judgment, so well ripened; his learning, so 
varied, so extensive; and, above all, his love of 
truth and justice, so keen and instinctive, secured 
my respect at the outset; and I ever found I could 
rely upon his opinion with a confidence in its cor- 
rectness which is rarely experienced. I will not 
speak of our social relations, which have been so 
pleasant and agreeable, but cannot forbear thus 
"publicly acknowledging my esteem for him as a 
man, and my high appreciation of his services as 
a pure, just, and impartial judge. I have known 
him better than you have ; my opportunities have 
been greater, my associations more intimate. 
Where you have seen the mature and well-con- 
sidered judgment, I have witnessed the extensive 
research, the untiring labor, and the zeal for the 
truth brought to the investigation of difficult 
questions of law and fact. I entertain towards 
nim the warm affection of a brother, and part 
with him," as we all must, with deep sorrow. It 
is very gratifying, however, to know that he en- 
ters a new field of usefulness, which he is well 
adapted to adorn, and where 'he will have ample 
opportunity to elevate and ennoble our profession. 
My best wishes go with him. May he be spared 
to continue his useful life, and may the bond of 
friendship cemented during his official connection 
with the court in this district remain unbroken in 
the future. The request is eminently proper, and 
these proceedings will be spread upon the minutes 
of the court. It is so ordered. " 

HOLMAN, JESSE LYNCH. 

[For brief biographical notice, see 30 Fed. Cas. 1377.] 

The following notice is reprinted from 2 
McLean: 

"In the spring of 1842, Judge Holman, of the 
district court of Indiana, deceased, and Judge 
Huntington was appointed in his place. Judge 
Holman was appointed district judge some years 
before Indiana was included in the seventh dis- 
trict. On the organization of the state govern- 
ment he was appointed one of the supreme judges- 
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of Indiana, and continued to serve in that capaci- 
ty until a short time before he received the ap- 
pointment of district judge. He commenced his 
professional life in Kentucky, hut removed into 
Indiana several years before it became a state. 
Judge Holman was a sound lawyer, and a man of 
good mind. In all the relations of life he was 
most exemplary; and, as a judge, he was above 
reproach. His loss was regretted, universally, by 
the profession ; and to his family and connections 
it was irreparable. He died as a good man would 
desire to die, in the full assurance of a blissful 
immortality. " 

HOPKINS, JAMES CAMPBELL. 
[For brief biographical notice, see 30 Fed. Cas. 1377.] 
The following obituary is reprinted from 7 
Biss. 8: 

The Honorable James Campbell Hopkins, late 
district judge of the United States for the western 
district of Wisconsin, departed this life at his resi- 
dence in the city of Madison, Wisconsin, on the 3d 
day of September, A. D. 3877, during the June 
term of the circuit and district courts of the United 
States for that district. On the 4th day of Sep- 
tember, 1877, a meeting of the bar was held in the 
United States, court room at Madison, and was 
called to order by H. S. Orton, Esq., on whose 
motion S. U. Pinney, Esq., was made chairman, 
and Rufus B. Smith, Esq., secretary. On motion, 
a committee was named'by the chairman, consist- 
ing of H. S. Orton, Geo. B. Smith, Wm. F. Vilas, 
J. C. Gregory and H. M. Lewis, Esquires, to draft 
and report suitable resolutions, expressive of the 
sense of the bar in respect to the death of Judge 
Hopkins. 

The committee reported the following resolu- 
tions : 

"Whereas, it has *pl ease <i Almighty God, in His 
inscrutable providence, to remove by death, our 
distinguished fellow citizen and professional 
brother, the Hon. James C. Hopkins ; therefore. 

"Resolved, that we especially condole with the 
bereaved and stricken family in their great afflic- 
tion, and assure them of our deepest commisera- 
tion and sympathy, and while our weak words of 
well-intended consolation cannot assuage or miti- 
gate their sorrow, we may be allowed to express 
the hope that he who has thus left them desolate, 
has passed into a happier existence, and that they 
will confidingly submit to this painful dispensation 
of Providence, and put their trust in the 'Father of 
the fatherless, and in the widow's God.' 

"Resolved, that in the death of our lamented 
friend, the bench has lost an able and an upright 
judge, our profession one of its most honored and 
distinguished lawyers, society one of its most use- 
ful and x*espected members, and the state one of 
its best and most prominent citizens. 

"Resolved, that the community has seldom been 
called to mourn the.loss of one so perfect in all the 
elements and accomplishments of manhood, whose 
mental structure and acquirements were so sym- 
metrical and available, whose social qualities and 
manners were so agreeable and attractive, and 
who was alike able and eminent as a lawyer and a 
judge. He was cut off in the midst of his arduous 
judicial labors and in the full maturity of his intel- 
lect and judgment, and when he had already 
achieved high honors and attained great success 
in the high position he occupied, with the promise 
and prospect of still greater usefulness and higher 
eminence in the future. Our memories of Judge 
Hopkins will always be agreeable. In all social re- 
lations he was ever cheerful, courteous and kind, 
and it seemed 'to him a pleasure to render per- 
sonal and orofessional favors. Upon the bench, he 
was prompt, systematic, studious and attentive, 
patient and impartial, modest and forbearing, yet 
dignified and firm. He had great natural aptitude 
and vast and varied learning as a lawyer, uncom- 
mon mental strength and resources, readiness of 
apprehension and perception, clear and honest 
judgment, and remarkable powers of reasoning, 
analysis and discrimination in investigation of all 



subjects and questions brought to the bar of the 
court or examined in judicial consultation. 

"Resolved, that in Judge Hopkins and in his 
successful career in life, the young have an ex- 
ample worthy of imitation, in self-relianoe, in- 
dustry, patience, economy and success. 

"Resolved, that a committee be appointed to pre- 
sent these resolutions to the circuit and district 
courts of the United States, and to the supreme 
court and circuit court of the state, in this city, 
and request their entry of record. " 

The resolutions were seconded, and appropriate 
remarks having been made by several of the mem- 
bers of the bar present, were then unanimously 
adopted. The chairman appointed H. S. Orton, 
Geo. B.« Smith, and I. C. Sloan, Esquires, a com- 
mittee to present the said proceedings to the courts 
named in the resolutions, to be there entered of 
record. 

To the Hon. S. U. Pinney of Madison, Wisconsin, 
the reporter is indebted for the following sketch 
of the life of Judge Hopkins': 

"James Campbell Hopkins was born in the town 
of Pawlet, Vermont, April 27th, 1819, and was at 
the time of his death in the fifty-ninth year of his 
age. His ancestors both paternal and maternal 
were Scotch-Irish. When about five years of age, 
he with his parents removed to the town of 
Hebron, Washington county, New York, and not 
long afterward to the town of Granville, where 
he resided until he commenced his professional 
career. He was educated at the academy in North 
Granville, and in the spring of 1840 entered upon 
the study of law in the office of James McCall, 
Esq., at Sandy Hill, New York, and afterward 
continued it in the office of Messrs. Bishop & 
Agan, at Granville. He was admitted to the bar 
at the January term of the supreme court, in 
Albany, in 1845, and immediately after began the 
practice of his profession with Mr. Agan, at Gran- 
ville, continuing with him about two years, and 
then forming a law partnership with Mr. Bishop, 
which continued until he removed to Madisou, 
Wisconsin, in the spring of 1856. He was post- 
master at Granville for a period of five years, and 
in 1S53, he was elected to the senate of New York, 
from the district then composed of the counties of 
Saratoga and Washington; he was an active, 
influential and efficient senator, and a member of 
the judiciary committee of that body. Upon his 
settlement in Wisconsin, he became associated in 
practice with Hon. Harlow S. Orton, and at once 
entered upon a large and successful business. 
Soon after his arrival in Wisconsin a Code of 
Practice substantially like that of New York, was 
adopted, and he performed the principal work in 
arranging it, and adapting it to the provisions of 
the constitution and judicial system of the state. 
Politically he was an ardent Whig, so long as that 
party existed, and on the formation of the Repub- 
lican party, allied himself and acted with that 
organization ; but during his residence in Wiscon- 
sin, he gave but little attention to politics, his 
time being entirely occupied with the duties of 
his profession. He manifested butlittle or no ambi- 
tion for the doubtful honors in modern political 
life. He was an excellent lawyer, well read in his 
profession, and entirely devoted to its duties. 
With a clear discriminating mind, familiar with 
the practical affairs of business men, and the 
methods of business transactions, and with a 
judgment rarely at fault, he was a cautious, safe 
and reliable counselor. He was a close student, 
and prepared his cases for trial or argument with 
care, and was almost certain to be ready whenever 
they were reached, and for any emergency which 
misrht be reasonably anticipated. In the presen- 
tation of tnem, wnether to the jury or the court, 
he was clear in statement, incisive, vigorous and 
able in argument, and seeping clearly in view the 
practical necessities of the case, he sought rather 
to instruct and convince, than to entertain or cap- 
tivate his hearers, and whether at nisi prius or be- 
fore the appellate court he was a wary, vigilant 
and formidable opponent. Quick to detect an 
error or mistake, he was certain to take advantage 
of and expose it. In his intercourse with his pro- 
fessional brethren he was obliging and courteous, 
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and with an extensive fund of general knowledge 
he was a pleasing and instructive conversational- 
ist. Added to these advantages, his habits of 
great industry, and promptness in the discbarge 
of his duties, personal as well as professional, 
■enabled him toacquirean extensive and lucrative 
practice, and a prominent position in the front 
rank of the bar of the state. 

"By act of congress of June 29, 1870, Wisconsin 
was divided into two judicial districts, the east- 
-ern and the western, and on the 9th of July, iSfO, 
Mr. Hopkins was commissioned as district- judge 
for the newly-created western district. He at 
■once entered upon the discharge of the duties of 
his position, and until his last illness he devoted 
with unremitting zeal and industry all his learn- 
ing, his extensive experience and" distinguished 
ability to the requirements of his judicial station. 
A love of order and prompt and exact administra- 
tion of the law, and his kindly courtesy and up- 
wearied patience, rendered practice in the court 
in which he presided pleasant and attractive. 
Counsel never had occasion to complain that they 
had not been fully and fairly heard before him, 
■or that even an implied restraint had been placed 
on an exhaustive discussion of all their points. 
In the hearing and decision of equity causes, and 
in the administration of the system of bankruptcy 
then in force, with which he became thoroughly 
conversant and skilled in its prompt and efficient 
■administration, he had. few, if any, superiors. He 
■delivered many valuable opinions which stand de- 
servedly high as authority on questions of bank- 
ruptcy law. Long familiarity with and wide and 
varied experience in business transactions, en- 
abled him to easily master the details of a cause, 
and readily perceive the precise point upon which 
it depended. He was quick to detect any artifice, 
fraud, or sham, and prompt and resolute to ex- 
pose and rebuke it. The resolutions of the bar 
give such full expression to his traits of char- 
acter, personal, professional and judicial, that 
further statement seems superfluous. During the 
seven years of his judicial life, when not engaged 
in his own district, his time was almost con- 
stantly occupied in holding court in other districts 
of the circuit, and frequently at Chicago, where 
he was highly esteemed as an able judge, and 
wherever it was his fortune to preside, he won, 
as in his own district, the confidence and respect 
of the profession and all interested in the or- 
derly, intelligent and impartial administration of 
justice. He was a genial gentleman, an excel- 
lent lawyer, and an able and faithful judge." 



INGERSOLL, CHARLES ANTHONY. 
'£For brief biographical notice, see 30 Fed. Cas. 1S7« ] 

The following is reprinted from 4 Blatchf. 

517: 

The following proceedings took place at a meet- 
ing of members of the bar, held in the city of New 
York, on the 9th of February, 1860, on the occa- 
sion of the death of the Honorable Charles A. 
Ingersoll, district judge of the United States for 
the district of Connecticut. The Honorable" Sam- 
uel B. Betts, district judge of the United States 
for the southern district of New York, presided at 
the meeting. The Honorable Josiah Sutherland, a 
presiding justice of the supreme court of the state 
of New York, the Honorable Joseph S. Bosworth, 
■chief justice of the superior court of the city of 
New York, and the Honorable Charles P. Daly, 
first judge of the court of common pleas for the 
oity and county of New York, were vice presi- 
dents of the meeting. Kenneth G. White, Esquire, 
clerk of the circuit court of the United States for 
the southern district of New York, and Robert D. 
Benedict, Esquire, were secretaries of the meet- 
ing. On motion of the Honorable Truman Smith, 
seconded by Daniel Lord, Esquire, the following 
resolutions were unanimously adopted, after the 
meeting had been addressed by the Honorable 
Truman Smith, Daniel Lord, Esquire, James T. 
Brady, Esquire, and the Honorable John McKeon: 



"Resolved, that the bar has received with deep 
concern, information of the removal, by death, of 
the Honorable Charles A. Ingersoll, judge of the 
United States for the district of Connecticut, and, 
for several years past, and during his last judicial 
service, sitting as judge in the courts of the United 
States for this district, whereby not only the legal 
profession of the two states, but the public gen- 
erally, have sustained an irreparable loss. 

" Resolved, that we entertain a high sense of 
the uniform courtesy, firmness, industry, intelli- 
gence, great learning, and strict impartiality and 
rectitude with which he discharged his official 
duties, and that his example may well be pro- 
pounded for the imitation of the youthful mem- 
bers of the legal profession, and especially of all 
such as aspire to a high place in the confidence 
and affection of their fellow-men. 

"Resolved, that our sense of the disinterested- 
ness of the deceased judge, and of his devotion to 
his public duties, is greatly enhanced by the cir- 
cumstance that his exercise of judicial functions, 
in this city, was uncompensated, except that he 
earned in our midst a name and character of more 
value than riches. 

"Resolved, that we proffer to the family and 
friends of the deceased, on this occasion, our 
heartfelt sympathies for the loss they have sus- 
tained. But we trust that they will, after refer- 
ring this painful event to the dispensation of a 
wise Providence, find many consolations in the 
high name and spotless character whicn their ue- 
parted relative left behind him. 

"Resolved, that a copy of the proceedings Of 
this meeting, signed by its officers, be transmitted 
to the widow of the deceased, and that the same 
be furnished for insertion in the newspapers, both 
of this city and of the city of New Haven. " 

On motion of the Honorable Gilbert Dean, it was 
ordered, that copies of the proceedings of the 
meeting be transmitted to the district court of the 
United States for the district of Connecticut, and 
to the circuit and district courts of the United 
States for the southern district of New York, with 
requests that they be entered on the minutes of 
those courts. The meeting was then adjourned. 

JOHNSON, ALEXANDER SMITH. 
[For brief biographical notice, see 30 Fed. Cas. 1379.] 

The following proceedings of the bar are 
reprinted from 14 Blatchf. 555: 

The members of the bar in the city of New York 
met in the United States circuit court room, on 
February 5, 1878, in pursuance of a call numerously 
signed, to take action with reference to the death 
of the Honorable Alexander S. Johnson, circuit 
judge of the second judicial circuit of the United 
States. The meeting was called to order by Hon. 
Henry E. Davies, who said: "I have been re- 
quested by a number of members of the bar to 
propose, as chairman of this meeting, the Hon. 
Samuel Blatchford." Judge Blatchf ord was unan- 
imously elected president of the meeting. 

Mr. Davies then said: "I have also been re- 
quested to propose, as vice-presidents of this 
meeting, the Hon. Charles L. Benedict, Hon. 
Nathaniel Shipman, Hon. William J. Wallace, 
Hon. Hoyt H. Wheeler, Hon. Noah Davis, Hon. 
William E. Curtis and Hon. Charles P. Daly; as 
secretaries, Hon. Stewart L. Woodford, John I. 
Davenport, Esq., and George F. Betts, Esq. 1 * The 
gentlemen named, were elected unanimously. 

The officers having taken their seats, William 
Allen Butler, Esq., spoke as follows: "Mr. Chair- 
man, — I have been requested by the committee 
having charge of the arrangements for this meet- 
ing, to present resolutions expressive of the senti- 
ments of the bar of New York in reference to the 
occasion which has led to this meeting. There 
are present, Mr. Chairman, eminent members of 
our "bar, who were associates of Judge Johnson 
during his career as a lawyer, and others who 
were his associates upon the bench of the highest 
court of our state; and from these gentlemen we 
shall- no doubt hear, in fitting terms, in reference 
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to the character, the attainments and the public 
service of Judge Johnson, which, necessarily, are 
only briefly alluded to in the resolutions which I 
shall have the honor to present. If I am permitted 
a single word of preface, I will take leave to say that 
a gathering like this seems to me to afford a very 
striking illustration of the community of interest 
— I might say the identity of interest— between the 
members of the bench and of the bar, as co-work- 
ers in the same sphere of duty. It is more than a 
quarter of a century since Judge Johnson left the 
active practice of the profession here in New 
York, to take his place as one of the judges of the 
court of appeals, as then constituted. And yet, 
during all the interval of "time since he left us, 
until now that we meet to pay this tribute to his 
memory and to his public services, we have always 
claimed him as a member of this bar. We have 
seemed to be identified with him in the many occa- 
sions when it was our duty and his to act together 
in reference to great and important questions re- 
lating to commercial law, and to all the other in- 
terests which are so frequently involved in the 
discussions of the profession and in the decisions 
of the courts; so that we have been still his asso- 
ciates. "We have been before him as advocates, 
and have had the opportunity of witnessing the 
impartiality, the candor, the learning, the integ- 
rity which he brought to the discharge of his 
official duties; and we have also felt that there 
never was any interruption of that kindly feeling 
which to so large a degree existed towards him on 
the part of all the members of the profession who 
were brought into contact with him when he was 
one of us, and which was continued on his part 
during his long judicial seryice. When we last 
saw him presiding in the circuit court a few weeks 
since, it was painfully apparent that he was yield- 
ing to the burden unwisely devolved upon a single 
judge, which he had only too willingly assumed, 
and under which he struggled to the utmost of his 
ability, in a manner.which entitles us to say that 
his effort to sustain it was heroic. In the circum- 
acances ol his death we find abundant occasion tor 
regret; but he has left us an example of untiring 
devotion to duty; and as we now, standing beside 
his bier, look back over this honorable and finished 
career, I think we may all take from it a high in- 
centive to thab continuance in patient, thorough 
and effective service which, alike for the humblest 
as the highest toiler in our ranks, is its own satis- 
faction and reward. By your cleave, Mr. Chair- 
man, I will now offer the following resolutions : 

" 'The members of the bar of the city of New 
York, convened to take action in reference to the 
death of the Honorable Alexanders. Johnson, late 
circuit judge of the United States, for the second 
judicial circuit, hereby resolve as follows : 

" ' Resolved, that we have learned with pro- 
found regret of the death of Judge Johnson, which 
deprives the bar of this city and state, and of the 
circuit of which he was the honored judicial head, 
of a wise and able judge and an upright man, emi- 
nent in the public service, and justly held in the 
highest esteem in all the relations of life. 

" 'Resolved, that in the professional career of 
Judge Johnson, and in the various publie positions 
filled by him — as a judge of the court of appeals, 
to which he was elected in 1S51 for the full term of 
eight years ; as a commissioner under the treaty 
of July 1st. 1863, with Great Britain ; as a member 
of the commission of appeals, to which he was 
appointed in January, 1S73; as a judge of the pres- 
ent court of appeals, from December, 1873, to Jan- 
uary 1, 1875; and in the federal judiciary, as cir- 
cuit judge of the second judicial circuit, from 
October, 1875, to the date of his death — the dis- 
charge of his high functions was marked by a con- 
stant and undeviating devotion to duty, by high 
intellectual ability and by absolute rectitude of 
purpose. 

" * In the retrospect of his publie life we recall 
these conspicuous traits of his character, and of 
his judicial action, alike in justice to his memory, 
and in grateful recollection of his services to his 
state and country. Thoroughly grounded and 
versed in the science of the law, and with a large 
experience in its practice, it was his endeavor, as 



a jurist, to apply those well established principles, 
which are. the basis of the due administration of 
justice, so as to reach in each particular case a 
conclusion resting upon their sure foundations. 
This characteristic of his mind eminently fitted him 
for the duties of the bench of an appellate court, 
and is amply illustrated in his reported opinions, 
which are distinguished for clear and lucid expo- 
sitions of legal principles, and their close and dis- 
criminating application to the most intricate and 
important questions of law and fact. While the 
reports of our highest state court abundantly at- 
test the fulness of his learning, the breadth of his- 
intellect and his ceaseless industry, the rare per- 
sonal qualities which gave a peculiar charm to his 
character, evinced in the unvarying urbanity and 
patience, the genial courtesy and self-control, the 
cordial sympathy, without bias and interest, with- 
out partiality, which with him were inseparable 
from the discharge of duty, will be specially cher- 
ished by his associates an*d contemporaries, and 
should he perpetuated in this testimonial to his 
worth. Our sorrow at the termination of his use- 
ful and honorable life, heightened by the con- 
sciousness that it was hastened by the undue pres- 
sure of judicial labors and responsibilities against 
which he struggled with self-sacrificing toil, finds 
a solace in the reflection, that, to the last, he was 
an example of fidelity to duty, and that, as a 
minister of justice, he died in the service she im- 
posed. 

"'Resolved, that a copy of these resolutions, 
attested by the officers, of this meeting, be pre- 
sented to the circuit court of the United States in 
this district, and to the court of appeals of this 
state, in such manner as shall be directed by the- 
chaircnan, for entry on their minutes, and that a 
copy be also transmitted to the family of Judge 
Johnson.' " 

Hon. George P. Comstock spoke as follows: "I 
beg to second the resolutions which have been 
read. The attention of the bar, of the bench and 
the public has been arrested by the sad event 
which is the occasion of this meeting. We are 
met together as members of a common profession, 
to give expression to the sense of the loss which 
we feel in the death of Alexander S. Johnson. 
That event was unexpected to us ; indeed, the in- 
telligence of it came upon us with a startling 
suddenness. It is very well known that some two 
or three months ago his health had been giving 
way under the accumulated labors imposed upon 
him by the high judicial position which he so- 
honorably and so usefully filled. It is also known, 
that, now only a short time ago, he went to the 
island of Nassau for the benefit of its mild and 
genial climate, in the hope and expectation, in. 
which we shared, that his health would be re; 
stored, and his usefulness continued. The first 
news we hear from him is the sudden and sad an- 
nouncement of his death. Judge Johnson was 
eminent as a lawyer, a jurist and a citizen. I had 
the rare good fortune to know him, I think I may 
say intimately, during nearly the last twenty-five 
years of his life; and it is to me a source of pro- 
found satisfaction to believe that I enjoyed his 
friendship, as I gave him, most unreservedly, my 
own. The impression made upon me by his tal- 
ents and learning, by the purity of his life, by 
his genial nature and the graces of his character, 
are with me a recollection which will remain as- 
long as memory lasts. His career at the bar was 
comparatively a brief one, and mainly, if not 
wholly, in the city of New York. I was never a 
witness of that career, but it must bave been one 
of laborious study and practice, for it made him 
one of the most accomplished lawyers tnat I have 
ever known. At an unusually early age for eleva- 
tion to the bench, the display of his learning and 
powers in the highest court of the state attracted 
to him the attention of the profession generally, 
and their appreciation of his rare qualities was- 
exhibited by his nomination and election to that 
tribunal. He became a judge of the court of ap- 
peals at an earlier age than any other person 
upon whom that distinguished honor had been 
conferred; nor has it happened more than once, 
if at all, since that time. During the succeeding 
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eight years of his life, and while, according to or- 
dinary experience, he had scarcely reached the 
full maturity of his powers, he served in that 
capacity, and, as the whole profession witnesses, 
served eminently and usefully. At the expiration 
of that period the mutations of politics, the short- 
ness of judicial terms, and the elective system, 
-deprived the state for a considerable number 
of years of his services in a judicial capacity. 
Eetiring from the bench, he became a resident 
again in his native city of Utica. The well-earned 
reputation which he enjoyed for learning, ability, 
perfect independence and impartiality, marked 
him for selection as the voluntary judge or arbi- 
ter in cases of private submission to him by the 
parties. I happen to know very well that he be- 
came the standing referee of the interior of the 
state in many cases of unusual importance, sub- 
mitted to him by the parties with the same con- 
fidence in his learning and in his judgment which 
they would have in the decisions of courts of the 
highest authority. The creation of the commis- 
sion of appeals restored him to judicial life; He 
ield a seat in that high tribunal by appoint- 
ment, but for only about one year, when he was 
transferred, also by appointment, once more to the 
•court of appeals, to till a place made vacant by the 
tragic death of Judge Peckham, who was buried 
in the ocean by the sinking of the steamer Ville du 
Havre. At the expiration, or soon after the ex- 
piration, of that official term, Judge Johnson 
received, now about three years ago, from the 
president and senate of the United States, an ap- 
pointment to the distinguished position of judge 
•of this circuit, by far the most important of the 
■circuits into which our federal jurisprudence is 
divided. He held that office to the close of his 
life, and we believe that he sank beneath the 
•crushing weight of the labors which it imposed- 
upon him. And in this connection I ought to 
mention the fact {which is contrary, I believe, to 
■a received impression) that, when he ceased from 
his labors, prior to the October term, he had al- 
most entirely cleared his docket of cases argued. 
During a considerable portion of Judge Johnson's 
judicial career, it happened to me to be associated 
with him. With him were also associated Denio 
and Selden, names which are high on the roll of 
judicial fame. The relation to him to which I 
refer enables me, I think, to form a just judgment 
of his rare and excellent qualities as a lawyer 
and a jurist. I have nothing to say of his mental 
peculiarities; for he had no peculiarities or eccen- 
tricities of mind. His mind was simple, direct 
and strong. If any quality or sentiment belong- 
ing to him as a judge was in predominance, it 
was his prevailing and pervading love of justice 
and of right, as ascertained by sound and benefi- 
cent rules of law. I think his purely intellectual 
faculties had their highest exercise in the quick 
and ready appreciation of the faets of a case in 
their true relation to the principles of law. He, 
more rarely than others, mistook mere resemblance 
in circumstances for analogy in principle. Few, 
if any. of his contemporaries had a more varied 
and extensive knowledge of the law. None had a 
more discriminative judgment. He had the rare 
common sense which looked through the false, and 
took in the true relations of a controversy; but it 
was a common sense cultivated and adorned by 
the learning of the books. The duty of impar- 
tiality in a judge is so plain that it is only feeble 
praise to say of a judge that he is impartial. But 
I think I can truly say of Judge Johnson, that his 
was the most absolutely impartial mind thatfl ever 
knew. The parties to a controversy were to him 
amere abstraction. He looked always directly at 
the merits of a controversy without any distracting 
thought or wish. To me he seemed always to be 
inaccessible even to the subtlest of those influences 
which sometimes, it must be confessed, are a dis- 
turbing weight in the even balances of justice. 
The judicial opinions which he has left will be an 
enduring record. They will long be read and ap- 
preciated as models of neatness, simplicity and 
precision. Their characteristic and tneir charm 
is the utter absence of ambitious ornament and 
display. They, are truly the reflex of that modest 



and unassuming character which distinguished 
him in all the relations of life. He was wholly 
free from vanity or self assertion. If he had 
pride, it was only the pride which lifted him above 
all meanness and wrong. Such as I have most 
feebly portrayed him, was our deceased friend 
and brother. We shall see him no more, but his' 
eminent and honorable career in the public serv- 
ice, illumined, as it was, by the radiance of his 
private virtues, will long be to us a memory to 
cherish, and an example of inestimable value. 
Our holy religion tells us to believe that he has 
exchanged earthly toil for eternal rest. " 

Hon. E. C. Benedict then said: "Mr. Chairman, 
— Although I knew Judge Johnson during all the 
time that he was at the bar in this city, and sub- 
sequently on the bench— I may say that I knew 
him very well, personally and familiarly, though 
not intimately— I do not rise to say anything with 
regard to his professional and judicial career, ex* 
cept that from the heart I shall vote lor the reso- 
lutions which have been read, and that I concur 
in the very excellent remarks which have been 
made by Judge Comstoek and Mr. Butler. I shall 
say only a word or two with regard to Judge John- 
son in another aspect of his public and personal 
life. I had the honor to be associated with him 
during all the time that he was one of the regents 
of the University of the State of New York, and 
although the duties of that office are unostenta- 
tious, they are highly useful and important to the 
state. It is not always that gentlemen who follow 
the law with so much earnestness, so much zeal 
and so much real love for its principles, find time 
to step aside into the more graceful pursuits of 
literature and science. Judge Johnson came into . 
the board of regents fully sensible of the impor- 
tance of its duties; and he brought to their exer- 
cise not only that wisdom, acuteness and impar- 
tiality which characterized him as a lawyer and a 
judge, but the love of letters, also, and generous 
learning with which he was .deeply imbued. He 
came into the board as the successor of the late 
eminent Rev. Dr. Campbell, of Albany, who deco- 
rated the metaphysical theology and earnest and 
devout faith of one of the straitest sects of our 
religion with the generous and refining influ- 
ences of secular learning. Judge Johnson was 
immediately made the successor to Dr. Campbell 
on the committees on the state library and on the 
state cabinet of natural history. The state libra- . 
ry was at that time, or a little before, put into the 
hands of the regents as trustees, to manage and 
care for it. They found it a library of some ten 
thousand volumes, with many broken sets and 
shattered bindings, carelessly kept and carelessly 
used. They have made it, to-day, one of the best, 
and best conditioned libraries in the country, con- 
taining more than a hundred thousand volumes. 
On that committee Judge Johnson's bibliograph- 
ical knowledge, exquisite taste and great culture 
in books were made exceedingly useful in filling 
the gaps in the library, in adding to its stores, 
and in making it what it should be — a nermanent 
and useful library in all departments of learning 
and literature. His position on the committee on 
the state cabinet was no less agreeable to him. 
Mr. Agassiz once said in my hearing, on a great 
public occasion, that the first question of a man 
of science in New York was, * which is the way to 
Albany?' — the home of that great cabinet and of 
Professor Hall, the geologist and paleontologist 
of the most world-wide reputation, who is the cu- 
rator of the cabinet. One of merely professional 
tastes might be long acquainted with Judge John- 
son without finding out that natural history might 
have been all in all his study, so quietly did he in- 
dulge in the charm of those studies. He knew 
enough of them all to be even more than merely 
intelligent in their literature and science. He was 
himself a careful observer of objects, especially 
with the microscope, and he was a general reader 
of the literature - of those subjects. He knew not 
only the theories that are now fresh, but also those 
that were fresh and believed in by everybodv and . 
exploded before he was born. His occasional 
hours, therefore, with his committee and with 
Professor Hall in the cabinet, were among the lux- 
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uries of his life. He exhibited the same qualities 
as a member of those committees and as an individ- 
ual associate of the members of the board and in its 
meetings, which he exhibited on the bench and at 
the bar, and in social life, and which have been 
alluded to with such just feeling and truth by 
Judge Comstock and Mr. Butler; the same per- 
sonal amenity, the same cheerfulness and the 
same quiet and unostentatious way of doing his 
duty under all circumstances. He left the board 
of regents by resignation, because the judicial ap- 
pointment which he had received rendered him, 
as he thought, incompetent to hold the two offi- 
ces; otherwise, as he often said to me, he would 
have been glad to continue in the board, and 
lamented that he could not be with us at our 
meetings and participate in our duties as he had 
formerly done. Although th"e office of regent is 
one of much labor, no pay, and little glory, still it 
is. well to tell of such a man as Judge Johnson, 
that he considered usefulness as the best pay and 
the truest honor, and that he fulfilled all the du- 
ties of that non- professional and unsalaried office, 
With the same ability and faithfulness, and the 
same personal loveliness (if I may use such an ex- 
pression) that he did the more distinguished pub- 
lic offices which he filled. " 

iSdgar S. Van "Winkle, Esq., said: "Mr. Chair- 
man, and gentlemen of the bar — After the very ex- 
pressive and eloquent resolutions, and after the 
just and extended remarks of the gentlemen who 
have spoken in regard to Judge Johnson's accom- 
plishments and character, I shall not attempt to 
detain you by any repetition of the views which 
have been so well put before you ; for in attempt- 
ing to do so I should only display my own inferi- 
ority. Having been requested to make some re- 
marks at this meeting, I have consented to do so; 
but, holding the same views as those gentlemen 
by whom the just character of Judge Johnson has 
been so well and so particularly set forth, it would 
seem that there was but little left for me to say; 
and there is but little, except generalities. The 
custom we have, bench and bar, of meeting as one 
body on the death of any distinguished member of 
our profession, whose character we have revered 
and whose talents we have esteemed, is a beautiful 
custom, I think; one which tends to keep alive iji 
our hearts a feeling of affinity with one another, a 
feeling that our connection with our departed 
friends does not cease entirely on their death, and 
that in our memories their talents and their vir- 
tues are embalmed, and that they serve as an in- 
centive to us to endeavor to follow in their foot- 
steps. And more particularly when a prominent 
occupant of the bench, one who has worthily and 
successfully for a long period of time fulfilled the 
difficult duties and functions of that position de- 
parts, it seems more than ever proper that we 
should meet again together, the bench and the bar, 
and repeat in such meeting our estimate of the 
character of our departed brother. A judge in 
any part of this circuit, the territory embraced by 
this circuit of the United States court, has any- 
thing but a sinecure. We know and we see that 
in all the superior courts a judge has a burden 
upon him which few constitutions, mental or phys- 
ical, can bear. And I often admire the courage 
which enables men who know what is awaiting 
them in a short time, to assume the burdens of 
such an office as this. Therefore, my friends, we 
should rally to the support of the custom, and 
speak a good word in behalf of every one of those 
gentlemen, those martyrs, who, having worthily 
fulfilled the office of judge, have then passed away. 
When, unexpectedly to me, I was requested to 
take a part in these observances, X felt inclined to 
refuse; but, upon consideration, it seemed to me 
I had no right to do so. And, moreover, I feel to- 
wards the worthy members of our profession that 
degree of respect and affection, I may say, that I 
would not refuse to contribute what little I could, 
however inconsiderable it might be, to the preser- 
vation of the custom which we have adopted in 
this country, and which we are now carrying out; 
and I feel a share of that loyalty which impels 
and justifies even the meanest clansman in casting 
his mite, however slight it may be, upon the cairn 



of a fallen chieftain. And the judge whom we 
lament was a chieftain; he was a great judge; h& 
had those qualities which belong more especially, 
in their influence and fitness, to the judicial office. 
He had honesty, he had industry, he had intelli- 
gence, he had learning, he had fearlessness, he had 
firmness, and he had a love for the duties he was 
called to perform. As to his learning, the deci- 
sions with which our books are filled bear testi- 
mony. It needs no further remarks on my part. 
I can add nothing to what has been so well "said 
here to-day by gentlemen well able to speak of the 
value of those decisions, and to judge of the learn- 
ing which they embalm. That he was industrious,. 
I think cannot be doubted, apart from the assever- 
ations of his friends to-day; because I am per- 
suaded, from what I have seen, that a person who- 
filled the judicial offices which he did— and more 
especially in this circuit^-without industry could 
not with honor have survived a single term, so- 
great and important were the interests before him, 
so pressing the necessity for decision. It is hardly 
necessary to extend the catalogue of qualities 
which I have named as those which constitute a, 
great judge. As to the integrity and impartiality 
of Judge Johnson, I never heard the slightest im- 
peachment of it; nor do I believe but that the per- 
sons the most inimical to Judge Johnson (for even 
the best men have their enemies) would abstain 
from making such a charge as that. If we look at 
his decisions, if we read them carefully, we shall 
see that, though he was a man, as we are, and 
subject to all the infirmities of human nature, yet 
when he entered the judicial office he became re- 
moved, as it were, from those infirmities. And 
you perceive all through his decisions, whatever 
they may be, that in his mind there stood, over 
and above all, the figure of justice with the flam- 
ing sword that would not permit anything unwor- 
thy to enter the sanctuary of his mind. There can 
be but few subjects more worthy of our consider- 
ation than that of a member of the profession who- 
has reached the highest attainable honors it offers- 
at the bar, and eminent judicial honor on the 
bench — I say there can be few subjects of contem- 
plation pleasanter to the legal mind than that of 
such a man, subject to all the infirmities of nature, 
subject to all the influences that cunning or ability 
could spread around him, subject to be misunder- 
stood and misrepresented, and yet who, by force 
of his inward contemplations and his own respect 
for virtue and right, has lifted himself above the 
fogs and tempests of the world, to a serene height, 
where he can look down upon the follies and weak- 
nesses of the world as one who has passed through 
and over them, and* can, from his elevation, an- 
nounce the decrees with which law and equity, the 
twin offsprings of justice, inspire him. Well and 
ably did he fulfill all his functions; and I trust 
that all here are united in one feeling, that in re- 
newing our friendship for each other we at once 
strengthen the bond which binds the bar and bench 
together, and raise a tribute of affection to the 
memory of our friend, and of admiration for his- 
many virtues. " 

Luther E,. Marsh, Esq., spoke as follows: "Mr. 
Chairman, and gentlemen— An early acquaintance 
with Judge Johnson, ere he came to the bar, and 
since continued, may give me warrant, perhaps, 
for a single word. Were I to state my thoughts 
in a condensed form, I should but re-word the re- 
solutions. They express, I am persuaded, the sen- 
timent of the bar— of the bar of this city and of 
the bar of the state— at this sad bereavement. 
He, to honor whose memory we have met, received 
an inheritance from his country which he was 
proud to maintain. His mother was the daughter 
of the second son of President John Adams. As- 
early as 1797— ere Utica had received the christen- 
ing of its present name— while yet it was known 
only as 'Old Fort Schuyler,'— his grandfather, Bry- 
an Johnson, was a prominent and valued citizen, 
and contributed largely to the impulse the infant 
received in growth and prosperity. Concurrent 
with the present century, from the beginning 
down to recent date, his father, Alexander B. 
Johnson, was one of the foremost men of TJtica, 
in commerce, in influence, in finance, in literature. 
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And so it happened that the departed jurist came 
to his profession through a youth and education 
of uncommon advantage. All that could be done 
by affluence, by social position, by opportunity, by 
appliance, by stimulus to effort, was his ; and these 
advantages fell not on unfruitful ground. He had 
an intuitive apprehension, a great intellectual 
capacity, and was quick to appropriate and as- 
similate the benefits that I have mentioned. He 
took delight in scientific research, and was a man 
of general culture and scholarly attainments. 
Not content with surface views, he liked to think 
out principles to their last analysis. He was pe- 
culiarly well fitted, as I think, for success at the 
bar, for forensic debate, and for the presentation 
and argument of the principles that obtain in the 
administration of justice. He was endowed with 
a sweet and magnetic voice, and a most winning 
manner. But he was not to stay in the arena long. 
The bench was his destiny. It was there that the 
largest portion of his business life was spent, in 
the manner narrated by the resolutions and by the 
gentlemen who have preceded me— in the exercise 
of the Godlike prerogative of applying the prin- 
ciples of law to the rights of men. JFhat he per- 
formed this duty with inflexible integrity and rare 
ability, in recorded opinions which stand as land- 
marks in the troubled sea of controversy, and to 
the acceptance of all, is conceded by all. I have 
often thought, sir, that if fortune had given him 
a seat on the bench of the supreme court of the 
United States, at "Washington, he would have been 
most admirably adapted for the wider range of 
that majestic tribunal, before which come, for ad- 
judication, the conflicting interests of the whole 
country, and whose voice is authoritative to its 
utmost bounds. Sir, I have noticed, by the news- 
papers, that the bar of Utica, in his own native 
county of Oneida, are meeting to testify a similar 
honor to that which we render to his memory to- 
day. The city of Utica, as the city of New York, 
claims him as her own. That city, sir, has done 
credit to her position as the geographical centre 
of the state, by making it, from early time, the le- 
gal centre as well. She has produced the ablest 
lawyer, as such, whom our state, and, as I think, 
our country, has seen — Samuel A. Talcott. His 
scarcely less famous partner, William H. May- 
nard, has sent down to us a reputation for tran- 
scendent ability as a lawyer, and fabulous powers 
of memory. Since that time she counts, among 
her ornaments, Greene C. Bronson, Henry R. 
Storrs, Joseph Kirkland, Joshua A. Spencer, Sam- 
uel Beardsley, Hiram Demo, and William Curtis 
Noyes. She has furnished for our state, in suc- 
cession, three attorney generals — Talcott, Bron- 
son, and Beardsley. At the time of the death of 
the eminent jurist whom we mourn, she filled two 
seats on the bench of the highest courts of the 
United States : one in the circuit court, which his 
lamented death leaves vacant, and one on the su- 
preme bench at Washington. And even now, at 
this very hour, the senatorial representation of 
the great state of New York is filled by her two 
citizens, Roscoe Conkling and Francis Kernan. 
Utica, so highly favored, now enrolls, with pride, 
while yet in sorrow, the name of Alexander S. 
Johnson on the bright scroll of her departed sons. 
We, of New York, claim him too; and there, as 
here, the bench and bar, laying this tribute on his 
tomb, in a common sympathy mourn their loss, and 
hold his memory in honor. " 

Calvin G. Child, Esq., then said: "Mr. Chairman, 
and gentlemen— I have heard the resolutions read, 
and although a stranger to most of you, I desire 
simply to express, in common with you of the 
New York bar, the sentiment which we of Con- 
necticut, being so closely allied with you in the 
second circuit, feel upon the occasion which has 
> called you together. The pressure of the judicial 
duties of Judge Johnson has kept him out of our 
state almost entirely, except in the matter of ap- 
peals. His predecessor, although a native of Con- 
necticut, came to the bench of this circuit with a 
reputation acquired in your state. We knew him 
whom you mourn to-day by a like judicial reputa- 
tion ; and I could not keep silent, sir, with these 
proceedings before me, without taking advantage 



of the opportunity to express our sympathy, and 
our participation in these ceremonies to-day, and 
the respect we all feel for the judge who has been 
loaned to us by the state of New York. There is 
an old Japanese custom, sir, that when the body 
of the dead passes, each neighbor shall carry it for 
a short distance, as a neighborly duty which they 
owe to the memory of him who has gone ; and in 
that spirit, on behalf of the bar of Connecticut, I 
would to-day with you stand around the bier of 
Alexander S. Johnson, and speak for our bar the 
sentiments that we have of respect for his memory, 
his judicial talents and his judicial integrity. " 

The resolutions were adopted unanimously.. 

The president in accordance with the resolutions, 
appointed Mr. ' Benjamin D. Silliman and Mr. 
William Allen Butler a committee to present the 
resolutions to the court of appeals of this state 
and the circuit court of the United States for the 
southern district of New York. 



. JOHNSON, BENJAMIN. 
[For brief biographical notice, see 30 Fea. Cas. 1380.] 
The following notice is reprinted from i 
Hemp, vii.: 

The late Benjamin Johnson of Arkansas, who 
sat in those courts for nearly thirty years, and was 
their pride and ornament, generally wrote out his 
opinions, and before his death placed such as had 
been preserved in my hands. Of him I cannot 
speak without emotion; and when I remember 
that he died full of iuridical honors, beloved by all, 
without an enemy in the world, admired for the 
purity of his public and private character and for 
his devotion as a Christian, respected for his un- 
bending integrity and for a heart full of kindness 
to all, I cannot but say to myself we shall not se"e 
his like again. He was a safe, patient, and able 
judge ; and the judicial distinction which he won 
extended far beyond the boundaries of his state, 
and we may well wish that the judiciary of our 
country was always represented by such men. 

L-EAVITT, HUMPHREY HOWE. 
[For brief biographical notice, see 30 Fed. Cas. 1382.] 
The following proceedings upon his retire- 
ment from the bench, are reprinted from 2 
Bond: 

On Thursday evening, March 30, 1871, a banquet 
was given by "the bar of the southern district of 
Ohio at the St. Nicholas Hotel, in Cincinnati, in 
honor of Judge Leavitt. It is certain that a com- 
pany embracing more eminent legal talent never 
assembled in Ohio. The entertainment in all of 
its appointments was unexceptionable. At the 
head of the table was seated the Hon. Henry Stan- 
bery, Judge Leavitt, the guest of the evening, 
and other distinguished persons. At 11 o'clock, 
Mr. Stanbery, rising, addressed the assembly. 

Address of Mr. Stanbery: "Gentlemen: No 
more agreeable duty could nave been assigned to 
me than that of presiding at this banquet. Law- 
yers seldom come together as a body except to pay 
a last tribute of respect to the memory of a de- 
parted brother. Hard-worked as a profession, it 
is a rare thing for us to meet together for social 
enjoyment. No other profession stands more in 
need of such recreation, and yet none sees less. 
I hail, therefore, with great pleasure, this gather- 
ing of the bench and bar. But, gentlemen, it is 
not that consideration alone that makes this meet- 
ing an agreeable one, so much as the particular 
occasion which brings us together. We are met 
to express our respect and esteem for our honored 
guest upon his retirement from the bench. Per- 
haps there is no one present who has for so many 
years stood in the relation of lawyer to judge as I 
have occupied toward the friend who sits by my 
side. I doubt not it was this consideration more 
than any other which moved the committee to 
place me at the. head of this board. On July 21, 
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1834, 1 was present at a session of the district court 
at Columbus, when the commission of Judge 
Leavitt was read., and when he took his seat as 
judge of that court. I refreshed my recollection 
by examination of the journal of the court, yester- 
day. My impression then was, that during all the 
time which has since elapsed, Judge Leavitt was 
never absent from a regular term of the court. I 
again referred to the journal, with the assistance 
of an obliging deputy clerk, and must confess that 
the record did not sustain me. We did find one 
term at which Judge Leavitt was not on the bench, 
but it must be added that it appeared from the 
journal that at that very time, though unable to 
leave his distant residence, he was busily engaged 
in hearing cases ' at chambers.' Where shall we 
find another instance of faithful service so long 
continued and so punctually performed * But this 
is not all. The question is not merely bow long, 
but how well. The answer to this question needs 
no reference to the journal, no profert of the rec- 
ord. I stand here as a living witness, surrounded 
by a cloud of witnesses, to give the answer. The 
judicial station requires something more than 
long continued services. It requires diligent 
study, patient attention, strict impartiality, purity 
of life, social as well as official, good temper, and 
courteous demeanor. I have practiced the law for 
many years and in many courts, and I can say, 
without hesitation, that I have never practiced 
before any judge in whom these virtues were 
more fully illustrated. After the long career of 
public duty, our venerable friend retires to pri- 
vate life without a stain upon the judicial ermine. 
In a few days another judge will sit in his ac- 
customed seat. Let us hope that the coming man 
may enjoy as long a career of usefulness, and earn 
as good a title to the respect and affection of the 
bar as his predecessor. " 

Mr. Stanbery then proposed the first regular 
toast of the evening, as follows: "Our Honored 
Guest." In response, Judge Leavitt said: 

.Remarks of Judge Leavitt: "Mr. President an 
gentlemen : I have often, in the course of my life, 
had occasion to wish that I had some of the powers 
of an orator. I regret to say that this high quali- 
fication has never pertained to me, and now I feel 
greatly embarrassed and very much at a loss to 
respond in fitting terms to the kind utterances of 
my learned and excellent friend, the president of 
this meeting, and the sentiments contained in the 
toast. It was the remark of the celebrated Ed- 
ward Burke, the English statesman and philoso- 
pher, that the legal profession had a contractile 
influence upon the intellect, as well as upon the 
social affections. This language, of course, was 
made applicable to the English bar. The learned 
orator had never known much about American 
lawyers. [Applause.] It affords me great pleas- 
ure to utter upon this occasion my entire dissent 
from the opinion expressed by the eminent Mr. 
Burke, in regard to the bar of this country. From 
my long association and intercourse with them, I 
have every reason to believe, and to infer that the 
sentiment uttered by the distinguished statesman 
to whom I have referred, has no application to the 
bar of the United States. There is not only the 
mental qualifications and accomplishments belong- 
ing to the American bar which pertain to any 
other calling or profession, even of the highest 
literary order, but in point of moral qualities they 
are not inferior to other classes and descriptions of 
persons. If I needed an evidence of the truth of 
my own position in this regard, I think I might 
properly point to the present assembly and the 
occasion upon which they have met. You are not 
here, my friends, to celebrate or memorialize the 
incoming of a new judge to an official position. 
You are not here under circumstances that show 
you to be actuated by selfish or interested motives. 
You are here simply to commemorate the fact that 
an old gentleman who has been very long upon 
the bench is about to retire from that office, to civil 
life, to a place and a position where he can never 
hope to exercise any official patronage or to con- 
fer favors upon others, professional or otherwise. 
In other words, you are doing honor to an ancient 
judge without expectation of favor from his hands 



hereafter. I allude to this fact to show that your 
conduct upon this occasion is entirely devoid of 
any selfish motive or incentive, and hence I derive 
the argument that there is no defect in the heart 
of the American bar. [Applause.] Gentlemen, 
the compliment which has been uttered by my ex- 
cellent and long-known friend, the president of 
this meeting, is one to which I can not respond. 
He has done me justice, and more than justice. 
If there is any merit in a very long judicial life — 
In discharging the duties of a judicial station with 
honest pm-poses and motives— then I grant that 
the compliment may not be undeserved. If, how- 
ever, it is intended to accord to me the merit and 
the high distinction of great learning, great judicial 
ability, then I fear the compliment is not deserved. 
I have always endeavored to hold the scales of 
justice with a firm and equal hand. [Great ap- 
plause.] I could not claim, without extreme ar- 
rogance, that I have not committed many errors 
and mistakes in my judgment. I have no doubt 
that I have ; but as it is human to err, I have no 
right to claim any exemption from the common 
lot of humanity. I will remark, as the fact has 
been referred to by my learned friend, that in 
July, 1834, 1 first took my seat upon the bench of 
the district court At that time the whole state 
of Ohio formed one judicial district, and the courts 
were then located at Columbus. Up to the time 
of the division of the state into two districts, in 
1855, there was comparatively little business ei- 
ther in the circuit or the district courts of the Unit- 
ed States. My friend will recollect distinctly that 
the more important cases that came before the 
circuit court prior to the division of the state, 
were cases involving controversies in relation to 
the title of land in the Virginia military district; 
and I may remark here that there were very few, 
if any, cases which came before that court during 
the period to which I refer, in which my learned 
friend was not counsel on one side or the other. 
[Applause.] After the year 1855, when the state 
was divided, and when the courts for the south- 
ern district were established in Cincinnati, a very 
changed state of things existed. That city being 
the great commercial center for the state, busi- 
ness came like an avalanche into both the circuit 
and the district courts, and from that period I 
have been actively and laboriously employed in 
the duties of my station. [Applause.] The dis- 
trict court of the United States, as you are aware, 
has exclusive and original jurisdiction in all cases 
of admiralty, and it has also the same jurisdiction 
in all seizures upon land, and all proceedings in 
rem against px-operty for forfeiture for violations 
of law. It has the exclusive jurisdiction of all 
suits against public defaulters, and for the re- 
covery of debts due the government. It has con- 
current jurisdiction with the circuit court of the 
United States in all crimes. In addition to the 
matters of jurisdiction to which 1 have referred, 
there were occasional cases arising under the 
fugitive slave law— the act of 1793 at first, and 
then the act of 1850. In fact, there were cases of 
this description, more of them in my court, to be 
tried by me, than I was anxious to have ; but it 
has been very well remarked that judges can not 
choose the cases which they will pass upon or try. 
During nearly all the terms of the circuit court 
the labor and responsibility of presiding devolved 
upon me, as the duties of the judge of the circuit 
did not often permit him to attend the terms of 
that court. Without dwelling upon this subject, 
so far as my learned friend has given me any cred- 
it for long and laborious service, I accept the com- 
pliment, for I think I have, perhaps, had a longer 
judicial term of life, with one or two exceptions, 
than any federal judge under the government of 
the United States. I know of few, indeed, that 
have exceeded me in length of term. [Applause.] 
One remark further, gentlemen, and I shall take 
my seat. In regard to my motives, in judicial ac- 
tion, allow me to say for the benefit of the frater- 
nity, that in early life I was forcibly impressed 
with the utterance of Lord Mansfield in the Case 
of John Wilkes, when,- in deciding the points of 
error that were made, he said : * I love popularity, 
but it is the popularity that follows, not that which. 
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is run after; it is not the popularity that is gained 
without merit, and lost without crime. ' [Ap- 
plause.] From the bottom of my heart, I now ex- 
press my thankful acknowledgments for the com- 
plimentwhich it has pleased the gentlemen of the 
bar of the southern district of Ohio to pay me up- 
-on this occasion. [Loud and prolonged applause.] " 

Mr. Murat ,Halstead, editor of the Cincinnati 
■Commercial, an invited guest, appropriately re- 
sponded to the toast, "The Press; "in conclusion, 
stating "that be had joined with very great sin- 
cerity in this testimonial toward a gentleman 
whose name was a synonym for all that was honor- 
able and upright in the judiciary. " 

The following letter, from a distinguished mem- 
ber of the bar, since "freed from the toils which 
«o long pressed upon him, " was read, and elicited 
great applause: 

Letter from Hocking H. Hunter: 

"Lancaster, O., March 27, 1871. 

"My Dear Sir: I truly regret that business en- 
gagements place it out of my power to participate 
in the entertainment on Thursday, to be given as 
.a testimonial of esteem and regard to our vener- 
able friend, Judge Leavitt, on the occasion of his 
retirement from the bench. I acknowledge my- 
self , within the terms of your letter, to be one of 
those who have been ' longest associated, ' pro- 
fessionally, in the exercise of his judicial func- 
tions, with the judge, extending, in fact, through- 
out the whole period of his service. And I assure 
you it would be very gratifying to me to be with 
the brethren in the expression of their approba- 
tion of his official life, now about to be brought to 
■a close. It has been pure and faultless in purpose, 
just, upright, impartial, diligent; and now, at the 
advanced period of life which he has attained, it 
is my wish to assure him that I hope he may enjoy 
many happy days and years of life, freed from the 
toils which have so long pressed upon him, and 
when.the end coraeth that it may be to enter upon 
a new life of endless felicity. Hoping the occasion 
may be one to be followed by grateful recollec- 
tions, I am, very respectfully, your obedient serv- 
ant, H. H. Hunter. 

"To W. M. Bateman, Esq,." 

McLEAN, JOHN. 

itFor brief "biographical notice, see 30 Fed. Cas. 1385.] 

The following proceedings are reprinted 
tfrom 1 Biss. 9: 

Hon. John McLean, associate justice of the su- 
preme court of the United States, whose opinions 
•form a large part of this volume [1 Biss.] and of 
"whose reports this series is a continuation, died 
at Cincinnati on the 4th day of April, 1861, at the 
-age of seventy-six years, being at that time the 
-senior associate justice of that court. Judge 
McLean commenced the practice of the law in 
1807, at Lebanon, in Warren county, Ohio, and 
jfive years afterwards was elected to congress in 
his district, which, at that time, included the city 
iof Cincinnati. In 1814, he was, by the unanimous 
vote of his district, re-elected to congress, which 
■position he resigned to accept a place in the su- 
preme court of Ohio, to which he had been elected 
by the legislature of that state. He remained on 
the supreme bench of Ohio till 1S22, when he was 
-appointed commissioner of th/j general land office 
by President Monroe, and in the succeeding year, 
lie became postmaster general. On the 7th of 
March, 1829, he was appointed by President Jaek- 
-son one of the justices of the supreme court of 
the United States, and at the January term, 1830, 
•entered upon the duties of that office, which he 
continued to discharge for more than thirty years, 
and until the time of his death. The decisions of 
-Judge McLean in the supreme court are reported 
in Peters' Reports, commencing with the third 
-volume, and in the twenty-four volumes of How- 
ard. His opinions on the circuit are found in the 
six volumes of Reports which bear his name, and 
are concluded in the present volume. 

At a meeting of the members of the bar and 
officers of the supreme court of the United Slates, 



held in the supreme court room, December 2d, 
1861, Richard S. Coxe„Bsg., on behalf of the com- 
mittee appointed for that purpose, submitted the 
following resolutions : 

"1. That the members of this bar and the officers 
of the court entertain a profound sense of the 
loss which, in common with the entire nation, 
they have sustained in the death of the late Mr. 
Justice McLean, so long known to the community, 
and in an especial manner to the profession, for 
his exalted legal accomplishments, the purity of 
his private character, and the eminent ability 
with which he discharged the duties of the high 
offices, judicial, administrative, and legislative, 
with which his name has been so long and honor- 
ably associated. 

"2. That we will wear the accustomed badge of 
mourning during the present term of the court. 

"3. That the chairman and secretary of this 
meeting transmit a copy of these proceedings to 
the family of the deceased, communicating, at the 
same time, the deep and sincere sympathy felt by 
its members in the affliction with which they have 
been visited by a wise and merciful Providence. 

"4. That the honorable the attorney general be 
respectfully solicited to present these proceed- 
ings to- the supreme court, now in session, and to 
ask that they may be entered on the minutes of 
the court. " 

At the opening of the supreme court on the fol- 
lowing day, Mr. Bates, the attorney general, pre- 
sented to the court the proceedings and resolutions 
of the meeting, and moved that they be entered 
on the minutes of the court, addressing the court, 
as follows : 

"May it please your honors: I appear before- 
you now not on my own motion, but at the request 
and by the authority of my brethren of this bar, 
who have desired me to say to you, in their be- 
half, a few words expressive of their feelings, 
And it is with an emotion of sadness, bordering 
upon melancholy, that I find myself constrained 
by circumstances to mark my first official appear- 
ance in this high court with the repulsive prestige 
of a bearer of bad news. 

"For the heart of man will sympathize with sur- 
rounding facts, and will, often unconsciously, as- 
vsociate ugliness and vice with the messengers of 
evil, and wjll on the contrary, impute beauty and 
goodness to the agents and instruments of its 
pleasure. This is a sentiment known of old as a 
truth rooted in the human heart. 'How beau- 
tiful,' exclaims the holy prophet, 'how beautiful, 
upon the mountains, are the feet of Him that 
bringeth good tidings, that publisheth peace!' 
Ohl that to-day it were my delightful office to 
bringyou good tidings, and to publish to you peace. 
But, unhappily, it is not so. Since the first or- 
ganization of this court, no term has yet been held 
under circumstances so gloomy and sorrowful. I 
look up to that honored bench and behold vacant 
seats. Even this august tribunal, the co-equal 
partner in the government of a great nation, the 
revered dispenser of our country's justice, shares 
with us in feeling the common sorrow, and suffers 
in the common calamity. It is shorn of its fair 
proportions, and weakened and diminished in its 
strength and beauty, by the present loss of one 
entire third of its component members. And 
where are the wise, learned, and just men who 
used to fill those seats? Gone from this theater 
of their fame and usefulness, while all of us re- 
member them with respect and gratitude, and 
mourn the loss of their valuable services. Two 
of them have been peacefully gathered to their 
fathers, and have left their fame safe and un- 
changeable, beyond the. reach of malice, and se- 
cure against accident, enbalmed in history, and 
hallowed by the grave. And one of them in the 
ripe vigor of his manhood, and in the pride of a 
noble and highly cultivated mind, has been swept 
away from his high position by the turbulent 
waves of faction and civil war. And this is not 
all. "Sour lawful jurisdiction is practically re- 
strained; your just power is diminished, and into 
a large portion of our country, your writ does not 
run ; and. your beneficent authority to administer 
justice according to law, is for the present, sue- 
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cessf ully denied and resisted. I look abroad over 
tbecountry and behold aghastly spectacle ; a great 
nation, lately united, prosperous, and happy, and 
buoyant with hopes of future glory torn into war- 
ring fragments; and a land once beautiful and 
rich in the flowers and fruits of peaceful culture, 
stained with blood and blackened with fire. In all 
that wide space from the Potomac to the Rio 
Grande, and from the Atlantic to the Missouri, 
the still small voice of legal justice is drowned 
by the incessant roll of the drum, and the deaf- 
ening thunder of artillery. To that extent your 
just and lawful power is practically annulled, 
for the laws are silent amidst arms. But let us 
rejoice in the hope that these calamities are only 
for a season ; that the same Almighty hand which 
sustained our fathers in their arduous struggle to 
establish the glorious constitution which this 
court has so long and so wisely administered, will 
not be withdrawn from their children in a strug- 
gle no less arduous to maintain it. Now, indeed, 
we are overshadowed with a dark cloud, broad and 
gloomy as a nation's pall ; but, thanks be to God, 
the eye of faith and patriotism can discern the 
bow of promise set in that cloud, spanning the 
gloom with its bright arch, to foreshadow the com- 
ing of a day of sunshine and calm, and to justify 
our hope of a speedy restoration of peace, and or- 
der, and law. 

"This much, may it please the court, I have ven- 
tured to say as what seemed to me a fitting pre- 
liminary to the discharge of the duty, imposed 
upon me by my brethren of the bar. Of course all 
the members of the court know the fact that since 
the close of the last term, their old and honored 
associate, Mr. Justice McLean, has departed this 
life, for all men take sorrowful notice when 'a 
prince and a great man has' fallen in Israel.' But 
the members of the bar, in pursuance of a worthy 
custom, long established, and stimulated, no doubt, 
by their personal reverence for the virtues and the 
learning of the departed judge, have held a meet- 
ing and passed a series of resolutions, which they 
have done me the honor to confide to me, with the 
request that I would present them here and ask 
that they may be entered upon the minutes of the 
court as a memorial of their profound veneration 
for the dead, and for the high tribunal of which he 
was so long a worthy member. I shall not take 
the risk of marring the strength or beauty of the 
resolutions by attempting to recite them, or to 
comment upon them. Let them speak for them- 
selves, for they speak well. But I believe it is the 
custom here and I hope it will not be unseemly in 
me to say a few words of my own about that vir- 
tuous man, who, though he is dead, still lives in his 
good works and teaches by his bright example. I 
had not the honor of his intimacy, butlhave known 
him personally for more than thirty years, and un- 
der circumstances which attracted and enforced 
my observation. I did not consider him a man of 
brilliant genius, but a man of great talents, with 
a mind able to comprehend the greatest subject, 
and not afraid to encounter the minutest analysis. 
He was eminently practical, always in pursuit of 
truth, and always" able to control and utilize any 
idea that he had once fully conceived. In short, 
he was a sincere, earnest, diligentman. And this, 
I suppose, is the secret of his success, the reason 
why nis course through life was always onward 
and upward. I am informed by those who have 
had good opportunity to know him in all the rela- 
tions of life — as a lawyer, a judge, an executive 
officer, a neighbor, a friend, a professing Christian 
— that, in their belief, all his duties, in every rela- 
tion, were fully performed. As a man, he lived a 
blameless life, and not blameless only, but sweet 
and attractive, by the habitual exercise of all 
those benevolent virtues which characterized and 
adorned his mild and gentle nature. And while 
he pursued with diligence every line of study 
which might serve to make him at once a blessing 
and an ornament to society, he looked steadily be- 
yond this transient scene, knowing that this world 
is but a school of preparation for that eternity up- 
on which his soul rested with undoubting faith. I 
think the outlines of his character maybe sketched 
in a verv few words. He was-a ripe scholar; an 



able lawyer, as you, his brethren must know; a 
bland and amiable gentleman; a strict moralist; a 
virtuous man ; and, above all, a modest and unob- 
trusive Christian philosopher. It is not for us to- 
judge of his final condition; but, as feeling and 
thinking men, when we view the spotless morality 
of his life, and the quiet meekness of his piety, we 
have good, reason to hope that even now he is en- 
joying the rich reward of a well-spent life, in bliss- 
ful communion with the spirits of the just made 
perfect. This much, at least, we do know, that his- 
life has been a blessing to many individuals and a. 
great benefit to his country, and that, dying in 
honored old age, he has left behind him the sweet 
savor of a good name. " 

Mr. Chief Justice Taney replied: "The mem- 
bers of the court unite with the bar in sincere 
sorrow for the death of the late Mr, Justice 
McLean. He held a seat on this bench for more- 
than thirty years, and until the last two years of 
his life, when his health began to fail, was never 
absent from his duties here for a single day. His 
best eulogy will be found in the reports of the de- 
cisions of this court during that long period of 
judicial life, and these reports will show the 
prominent part he took in the many great and im- 
portant questions which from time to time have 
come before the court, and the earnestness and 
ability with which he investigated and discussed 
them. They are the recorded evidence of a mind, 
firm, frank and vigorous, and full of the subject- 
before him at the time. Before he occupied a seat 
on this bench, he filled the office of postmaster 
general of the United States, and in that post dis- 
played an administrative talent hardly ever sur- 
passed, with a firmness of character, and upright- 
ness of purpose never questioned. Words of eulogy 
are hardly needed in memory of one so widely 
known and respected, eminent in political as well 
as judicial life. We deplore his loss, and join the- 
members of the bar in paying due honor to his- 
memory, and direct the motion of the attorney 
general, and the resolutions of the bar in relation 
to our deceased brother, to be placed on record, 
with this response from the court; and, as a mark 
of respect, we will adjourn to-day without trans- 
acting any of the ordinary business of the court. "" 

The following is reprinted, from 1 Bond, 607: 

Proceedings of the United States circuit court, 
within the southern district of Ohio, and of the 
bar of Hamilton county, Ohio, on the announce- 
ment of the death of Hon. John McLean, associate- 
justice of the supreme court of the United States : 

"Thursdav, April 4, 1861. It having been an- 
nounced, that Mr. Justice McLean, the presiding- 
judge of this court, departed this life, this morn- 
ing, at his residence near Cincinnati, it is there- 
fore ordered that business be suspended, and the- 
court do stand adjourned until 9>£ o'clock tomor- 
row morning. 

"Thursday, April 11, 1861. Stanley Matthews r 
Esquire, presented the following proceedings, and 
moved the court that they be entered on its- 
journal : 

" ' At a meeting of the members of the Hamilton, 
county bar, held in the United States circuit and. 
district court room in Cincinnati, on Friday, April 
5, 1861, on the occasion of the death of Judge- 
McLean, Judge H. H. Leavitt was called to the- 
chair, and William M. Dickson chosen secretary. 
Whereunon, on motion, Messrs. J. L. Minor, Judge- 
Bellamy'Storer, M. H. Tilden, Henry Stanberry,. 
William Johnson, D. K. Este, C. D. Coffin, and 
George E. Pugh were appointed a committee on 
resolutions, who, after retiring, came in and re- 
ported the following, which were unanimously 
adopted: 

" * "It has pleased God to terminate the mor- 
tal life of our friend and neighbor, John Mc- 
Lean, late an associate justice of the supreme 
court of the United States. He died at his late 
residence in Clifton, near this city, yesterday 
morning, full of years and of honors— a man 
without reproach — a distinguished statesman — 
a patriot, untouched by degeneracy— a learned, 



[30 Fed. Cas. page 1323] 



FEDERAL JUDGES 



laborious, patient, and upright judge— a benevo- 
lent and public spirited citizen — in all the relations 
of husband, father, friend, and neighbor, affec- 
tionate and faithful, a model Christian gentleman. 
"We sincerely mourn his loss, and deeply sym- 
pathize with the family and relatives in this afflic- 
tion, and as a mark of respect for his virtues, his 
talents, his attainments, his exemplary life and 
character, we will attend his funeral in a body. 

" * "Resolved, that a copy of these proceedings be 
presented by the district attorney of the United 
States for this district to the circuit and district 
courts for entry on their minutes. That copies be 
presented by the chairman of this committee to the 
several courts of this county and city for entry on 
their minutes. That the chairman of this meeting 
communicate a copy to the family of the deceased. 
That the secretary furnish copies to the several 
newspapers of the city for publication. " 

" 'Thereupon Judge Leavitt made the following 
remarks: "I have great pleasure in making known 
my cordial concurrence with the bar of this city in 
the well-deserved tribute of respectto the memory 
of Judge McLean embodied in the proceedings 
now presented. The terms of eulogy in which 
they have expressed their estimate of his high 
moral qualities and distinguished public services 
as a statesman and a judge are not exaggerated; 
and it is fitting that his ' great example and his 
name' should be honored by those who survive 
him. His life is deplored as a national loss; all 
feel that a great and good man is dead. To the 
members of the bar of this court, in which for more 
than thirty years he has presided with so much 
ability, and so greatly to the acceptance of the 
public, his loss must be felt with peculiar sensi- 
bility. It has made a breach which cannot easily 
be repaired. I sympathize deeply in the feelings 
of the bar, on the occasion of this afflictive dis- 
pensation of Providence. It is now nearly twenty- 
seven years since I became associated with Judge 
McLean on the bench, of this court. His death has 
sundered a relation not only long continued, but 
which was throughout of the most friendly charac- 
ter. As his friend and surviving member of this 
court, itis not strange that my heart should be sore- 
ly pressed with a sense of bereavement and deso- 
lateness ; and I am glad of the opportunity of placing 
upon the records of this court a testimonial of my 
exalted estimate of his vigorous intellect, his well- 
balanced judgment, his great judicial learning and 
acquirements, and the uniform courtesy and in- 
tegrity which marked his long career as a judge."' 

"The court orders the proceedings to be entered 
on its journal." 

McNAIRY, JOHN. 

[For brief biographical notice, see 30 Fed. Cas. 1385.] 
The following note is reprinted from 1 Mc- 
Lean, 560: . 

At the time of his resignation, Judge Me- 
Nairy had been longer on the bench than any 
other judge in this country, or in England. By 
General Washington he was appointed a terri- 
torial judge, of the south-western territory; and 
on the organization of the state of Tennessee, 
he received the appointment of district judge of 
the Onited States, for that state. Increasing 
infirmities induced him to Design a short time 
before his decease. He was a man of sound un- 
derstanding, and of sterling honesty. In the 
full vigor of his intellect, he was a good lawyer, 
and a safe judge. In all his views, and espe- 
cially on legal subjects, there was a strong vein 
of common sense, which preserved him from er- 
ror and led him to a correct conclusion. At no 
time of his life was he ambitious to be con- 
sidered a technical lawyer; his aim was to un- 
derstand and administer the spirit of the law, 
rather than its letter. Judge McNairy lived 
universally respected, and died universally re- 
gretted. He was an elevated and just magis- 
trate, and a good citizen. He lived long, but 
as it regards his friends and his country, he did 
not live in vain. 



MAKSHALL, JOHN. 

[For brief biographical notice, see 30 Fed. Cas. 13S5.] 

The following proceedings of the bench and 
bar are reprinted from 1 McLean, 555: 

At July Term, 1835, the following proceedings 
took place in relation to the decease of Chief Jus- 
tice Marshall: The United States circuit court, 
for the seventh circuit and district of Ohio.opened, 
Monday, July 13th— present, Judges McLean and 
Leavitt. Immediately upon the opening of the 
court, Mr. Hammond, the eldest member of the 
bar present, rose and announced the death of Chief 
Justice Marshall, in the following terms : "It has 
pleased Divine Providence to terminate the earth- 
ly career of John Marshall, late chief justice of 
the United States— a citizen without reproach— a 
patriot soldier of the Revolution — the friend, the 
companion, the biographer of Washington — the 
jurist, who, of all his compeers, has effected most 
to explain, to establish, and to vindicate a just in- 
terpretation of the constitution, its remedial bear- 
ings upon, and applications to.the individual rights 
and wrongs of the citizen. He departed this life 
at Philadelphia, on Monday afternoon, July 6th, 
in the 80th year of his age, surrounded by weeping 
relatives and mourning friends. He departed, a& 
he had lived, an illustration to all around him of 
the Christian's hope and the good man's resigna- 
tion. "We must all feel the space made void by his 
departure. "We must all deplore it— not for the 
departed, but for the country— for ourselves. Our 
consolation is, that he has left to us— to poster- 
ity— 

" ' Hia great example and hla name." " 

Whereupon the court immediately adjourned. 

Tuesday Morning, July 14. So soon as the court 
was opened, Mr. Scott rose and addressed it thus: 
"A tribute of respect is due to departed excel- 
lence, whether, whilst living, the excellent quali- 
ties of character were displayed in the unobtrusive 
exercise of those private virtues, which rendered 
b ? m useful as a citizen and endeared him to his- 
family and to his friends, or in the discharge of 
those* high official responsibilities, which the con- 
stitution and laws of his country may have de- 
volved upcu him. The private and public virtues- 
Of the late Chief Justice Marshall, to whose mem- 
ory we pay this last tribute of respect, cannot be 
too highly appreciated by us who survive him. 
As a jurist, he has never been surpassed, and but 
seldom, if ever, equalled. The labor, the care, the 
anxieties of a long life almost exclusively devoted 
to the service of his country, are ended. A great 
man has fallen : but he has left an imperishable 
monument of his fame. His decisions as a jurist 
belong to posterity, who will not fail to do him 
justice. The ultimate effects of these decisions, 
which evince such grasp of thought, on many of the 
great constitutional questions on which the politi- 
cians of his day were so much divided in opinion, 
remain to be tested. And although some may have 
entertained doubts whether their ultimate tend- 
ency might not be injurious, yet none, I presume, 
ever entertained doubts as to the purity of his in- 
tentions. He now rests from his labors, let us re- 
vere his memory, and imitate his virtues. The 
last tribute of respect must soon be paid to each 
of us; our life is as a vapour, which remaineth but 
a time, and then passeth away. I am constituted 
the organ of a bar meeting held yesterday, to pre- 
sent their proceedings to the court. I now present 
them, and move that they be entered on the jour- 
nals. " 

The proceedings of the bar meeting having been 
read by Mr. Scott, Judge McLean responded to the 
motion in the following terms: "The court feel 
great satisfaction in directing that the proceed- 
ings of the members of the bar, on this melan- 
choly occasion, shall be placed upon their record. It 
is the highest respect which we can show, official- 
ly, to the memory of that exalted citizen, whose 
loss we all deplore. For more than six years, I 
have had the honor to be intimately asspciated. 
with the deceased, in the discharge of public 
duties; and this has been more than sufficient, to* 
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give me the highest admiration and respect for 
his eminent qualities, professional, intellectual, 
and moral. This is not the place nor the occasion, 
to speak at large of those great talents, and of 
that elevation of character, which, in the station 
he occupied, secured to him, beyond that of any 
other individual, the public confidence. His monu- 
ment is seen in the judicial history of his country; 
and it is as imperishable as are those great princi- 
ples, which, in so distinguished a manner, he con- 
tributed to establish. He has fallen, and though 
he has fallen ripe in years and full of honors, yet 
his whole country will lament the loss— the pro- 
fession will lament it — and most, of all will the loss 
be felt and deplored by those who were associated 
with him on that bench, of which he was the dis- 
tinguished ornament-" 

The following is reprinted from 1 Brock. 9: 

.Memoir of John Marshall, by Joseph Hopkinson, 
read on the third day of March, 1837, to the "Amer- 
ican Philosophical Society. " 

[Mr. John W. Brockenbrough, the reporter, ap- 
pended the following foot-note to this memoir in 
the first volume of his reports: "The following 
brief sketch of the life, character, and services 
of the late Chief Justice Marshall, from the pen 
of a ripe and accomplished scholar, is now offered 
as an appropriate introduction to these volumes. It 
was, perhaps, inseparable from the preparation of 
such a memoir, that itshould be tinged, in some de- 
gree, with the political opinions of the author, and 
it was also fit that the task of executing it should 
have devolved on one, who was not only eminently 
qualified for it in other respects, but whose political 
opinions fully accorded with those entertained, 
with remarkable consistency, and enforced with 
singular power, by the late chief justice of the Unit- 
ed States. To that portion of the following paper 
which discusses the grave and, as som« suppose, 
the very debatable question of the nature ana scope 
of the powers conferred on the supreme court by the 
constitution of the United States, the editor doe3 
not deem it proper, in this place, to express either 
■approbation or dissent; but has chosen to present 
it, unmutilated and unaltered, as it came from the 
hands of Judge Hopkinson. "J 

"The delay which has taken place in the per- 
formance of the duty, with which the society has 
honoured me, has been occasioned by various con- 
siderations which it is unnecessary nbw to explain. 
I need not assure you, that none of them will 
be found in an indifference to the appointment, 
and much less to the illustrious subject of it. The 
interest, the attention, which that commands, will 
not be impaired by the delay. There is nothing 
transient in the character and services of Chief 
Justice Marshall; nothing to be lost or forgotten 
in the lapse of months or years : nothing that time 
and reflection will not confirm and consecrate. 
They are inseparably connected with the institu- 
tions of our country; with its character and des- 
tinies. You will recognize and feel them now, as 
fully and freshly as on the day of his death. 
"While it is the pride of our society to enrol on its 
list of members, the most distinguished and hon- 
oured citizens of our great republic, it is a conse- 
quence of this gratification that we are called up- 
on, from time to time, to record also their death, 
and to lament the loss of their labours and virtues, 
of their lessons and example. Illustrated as our 
roll is with the names of the great and gooo, of the 
learned and wise, there is none that can claim pre- 
-eminence over John Marshall. This great man, 
truly and emphatically so, was born in Virginia, 
in the county of Fauquier, in the month of Sep- 
tember, 1755. During bis boyhood and youth, this 
oounty was frontier territory, with a scattered 
■and rude population, and the means of obtaining 
oven an ordinary education, exceedingly impev- 
fect and uncertain. Notwithstanding this disad- 
vantage, the talents of young Marshall developed 
themselves at a very early age. He exhibited, as 
we are informed by one of his dearest friends and 
most eloquent eulogists, a decided taste for En- 
glish literature, and especially poetry and history. 
It is worthy of observation that a mind of such 



solid structure, of such capacities for profound 
and abstruse researches, of such gigantic powers, 
should first have attached itself to poetry. 'He 
was enamoured,' says the friend alluded to, 'of 
the classical writers of the old English school of 
Milton and Shakspeare, Dryden and Pope.' Even 
here his superiority appears. What a noble se- 
lection of masters? Here we had some assurance 
of the future man. He took his lessons of litera- 
ture from deep and pure sources; his teachers 
were the princes and nobles of the art, who stand 
on pedestals of adamant with admiring ages roll- 
ing at their feet. How unlike the sickly, ephem- 
eral, false, and impure models to which the young 
readers, (and some old ones,) of the present day 
devote themselves, corrupting their taste, debil- 
itating their judgment, and touching their morals 
with dangerous principles and irregular passions ! 
Some of these literati, know little more than the 
names of Milton and Shakspeare, Dryden and 
Pope, and are ignorant even of the names of some 
of the most illustrious noets of our language. This 
occasion will not suffice for tracing the progress 
of John Marshall from infancy to manhood. When 
he reached the age of twenty years, the struggle 
of his country against foreign oppression had as- 
sumed a serious and decided shape. 'We must 
light'— said an intrepid patriot of the east. 'We 
must fight,' was the response of the brave and 
true spirits of the south. The animating call 
struck on the heart of Marshall, and electrified 
the whole man. The course of his education, the 
charms of literature, retirement, and study, were 
abandoned; and he betook himself to the field of 
mortal strife, where the victory was to be won, 
and his country saved, by strong arms and stout 
hearts. In the summer of 1775, he received a 
commission of lieutenant of a companyjDf minute 
men, and was shortly after engaged in battle. He 
was in the severe and sanguinary conflicts of 
Brandywine, Germantown, and Monmouth. Does 
not this .remind us of the best days of Greece and 
Rome, when their statesmen, their orators, poets 
and historians, however eminent, encountered the 
dangers and sufferings of the battle field on the 
call of their country* Yet we cannot but shrink 
and shudder to see such a life as that of John 
Marshall, placed in the balance against some hire- 
ling soldier, whose existence is of no value, and 
who is probably well paid for all the hazard to 
which he exposes it, by his shilling or six pence a 
day. But it was the cause, it was his country 
that demanded the sacrifice, by whatever hand he 
might fall. Thank heaven, he was reserved for 
higher and more essential services to that coun- 
try. In_ the midst however of the stirring scenes 
of war, Mr. Marshall must have found some means 
and opportunities for study, for in 1780, he ob- 
tained his license to practice law. He then re- 
turned to the army, and continued in it to the 
termination of the contest. After this period his 
fellow-citizens seem to have understood the value 
of his character and talents, and to have taken 
possession of them. The people, until they become 
bewildered and maddened by the delusions and 
passions of party, are not blind to such gifts, nor 
to the worth of such men. Mr. Marshall, soon 
after the peace, was a member of the legislature 
of Virginia, and of the executive council of the 
state. In 1788, he was elected a representative of 
the city of Richmond, in the state legislature, and 
so continued until 1791. At this time he returned 
to his professional labours; but in 1795, he was 
again induced to take a seat in the legislative hall. 
He was offered by President Washington, the of- 
fice of attorney general of the United States, which 
he declined; he withstood the solicitation of the 
same president to accept the appointment of min- 
ister to Prance, upon the recall of Mr. Monroe. In 
1797, Mr. Marshall, yielding his private interests 
and decided inclination to the public service, ac- 
cepted from President Adams, the place of one of 
the envoys to the court of France. The papers 
written on our behalf, and addressed to the^French 
ministers, in the discussions of the grave and im- 
portant subjects of the controversy between the 
two countries, have not been overlooked or for- 
gotten bv those who have taken an interest in the 
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history of the United States, at that embarrassing 
and perilous period. These documents are endur- 
ing monuments of the talents, knowledge, patriot- 
ism, and prudence, of Mr. Marshall, to whom the 
preparation of them was confided. Clear and 
impregnable in his principles of national law, 
faithful and firm to the rights of his country, he 
vindicated her claims with a sagacity and dis- 
cretion, which gave no advantage to the adversary 
in the manner more than in the matter, of the dis- 
pute. On his return from this mission, he resumed 
his professional duties. In 1799, he was elected 
to congress. At this moment, he was offered a 
seat on the bench of the Supreme Court of the 
United States, but did not accept it. The time 
which the society may allot to me on this occasion, 
and which I fear I shall extend beyond my right, 
will not admit even of a cursory, exhibition of the 
independent and brilliant career of Mr. Marshall 
in the legislature of the Union. His speech on 
the case of Jonathan Robbins, will never be for- 
gotten or surpassed. It is a perfect model of 
argumentative eloquence. No attempt was made 
to reply to it. It could be assailed at no point. . It 
was not possible to bring contradiction or doubt 
upon it; there was an end of the question. In 1800, 
Mr. Marshall was appointed secretary of war, 
and very soon afterwards secretary of state, which 
place he held but for a short time. 

""We have now arrived at the period of Mr. 
Marshall's life which was to enlarge the founda- 
tions of his reputation, and give it an imperishable 
solidity. On the 31st day of January, 1801, an 
auspicious day for our country, John Marshall 
was appointed, by President Adams, chief justice 
of the United States. If our constitution is dear 
to us, if we should cherish the form and principles 
of a government suitable for a free and intelligent 
people, we should bless the day when it became 
the right and duty of this great and pure man to 
develope, define, and establish, the true and fun- 
damental powers and character of our incompar- 
able government, incomparable only when under- 
stood and administered by the principles which, 
from time to time, as occasions required, the 
chief justice, aided and sustained by his learned 
associates, has applied to its provisions ; thus be- 
coming part of itself, and necessary to its health- 
ful, durable, and consistent action. Of the value 
of his clear, discriminating, and vigorous intel- 
lect; of his immaculate and independent integrity; 
of his comprehensive, but regulated views; of 
his cool and firm judgment in the exercise of his 
high powers, as the interpreter of the constitu- 
tion and the law, and the administrator of justice, 
by and according to them, and them only, every 
one will truly judge, who can justly estimate the 
importance of the department of the government 
of which he was the head. The judiciary is the 
protecting, conservative power, not only of the 
rights of every citizen, but of the Union. It 
keeps every member of it in its right place, to the 
use of its proper functions, and no more. It com- 
pels each orb, the great as well as the small, to 
move in its prescribed sphere, and brings the 
wanderer back. It restrains the ambition and 
power of the strong, and defends and secures the 
rights of the weak. Should New York, with her 
two or three millions of citizens, and Rhode Is- 
land, with her few thousands, appear as adversary 
suitors, before this august tribunal, the one is no 
longer great and strong, her power is not seen or 
felt, nor the other feeble and small. Their terri- 
tory is not measured, their numbers are not 
counted; their rights only are known and consid- 
ered. The constitution and the law decide the 
question between them; and both are equally 
bound to submit to the award. To this court, then, 
is committed the harmony of the Union ; the rights 
of states and citizens ; the perpetuity of our gov- 
ernment. The errors of the executive seldom 
reach beyond some single, immediate object : they 
are transient, and may be remedied without any 
ruinous 'shock to the great interests of the com- 
munity. The legislature may promptly recall an 
inadvertent or impolitic act; but the decrees of 
the judiciary are written on brass ; they are the 
enduring laws of the land, as binding as the con- 



stitution itself. Rights become incorporated with, 
and founded on, them, which may not be shaken 
without disturbing and weakening every right. 
For this high trust, John Marshall, above all men, 
was constituted by every quality and acquirement 
necessary for its pure and perfect administra- 
tion. Pardon me if, on this theme, I have en- 
larged too much. It is my solemn conviction, that 
it is a theme which should engage the deep and 
constant attention of every American. There is 
no safety for any right you enjoy, without an up- 
right, learned, and independent judiciary; there 
is safety for every thing, and under all circum- 
stances, while the judiciary is preserved, com- 
petentin knowledge, fearless in integrity, faithful 
to the constitution, steadfast in principles, and 
firm in public confidence. Having no connection 
with, or dependence on, the changes of parties 
and men, it is raised above the rough storms and 
fitful currents which agitate and befoul the lower 
atmosphere of politics and politicians. If it shall 
ever happen that changes on the bench are to 
change and unsettle fundamental principles of 
constitutional law; if new judges are to bring 
with them new doctrines, then the decrees of the 
court will be as vacillating as the votes of a pop- 
ular assembly, and confidence and security will 
attend them no longer. The constitution will be- 
come a moving body of sand— a quicksand where 
no firm footing can be found— instead of a rock on 
which we may build and rest, without fear, for 
.ages. How transcendant in power and dignity is 
this tribunal ! It is the concentrated force of the 
whole Republic. There is nothing on earth like 
it. Its arms embrace the extremities of this vast 
empire ; its voice is heard and obeyed in its re- 
motest parts. Proud, powerful, and sovereign 
states submit to its decrees, and the assembled 
representatives of sixteen millions of freemen 
may stand rebuked before it. There is truly noth- 
ing on earth like it. 

" 'The honoured gods 
Keep Borne hi safety, and the chairs of justice 
Supply with worthy men.* 

"The judicial services of Chief Justice Marshall 
are recorded where they must remain undefaced, 
while the government and its institutions, which 
they have illustrated and invigorated, shall con- 
tinue to exist. May they be perpetual ! The peo- 
ple will be secure and happy under them, if they 
will learn the difficult and rare lesson, to 'know 
their own happiness.' In his political creed, the 
chief justice was a disciple, or rather an eminent 
teacher, of the Washington and Hamilton school. 
In that faith he lived and died, having found, it is 
presumed, nothing that he thought better. "While 
the lawyer will review the judicial life of John 
Marshall, with admiration of his learned sagacity 
and profound judgment; of his wonderful powers 
of illustration and analysis; and remember with 
affection his encouraging and amiable deportment 
,to the most humble advocate; while the states- 
man will reverence his clear and expansive views, 
and his unerring comprehension of cardinal prin- 
ciples; we must contemplate him, also, as a phi- 
losopher, and a man, and look to his more private 
virtues and accomplishments. He was an illustri- 
ous example of the truth, that simplicity is of the 
essence of greatness. It is so in man, in the arts, 
in every thing. He showed us, that domestic vir- 
tues and habits, in their most simple and amiable 
forms, may accompany and adorn the most power- 
ful intellects, and exalted genius. Who excelled 
him as a husband and a father, as a kind, gener- 
ous, and considerate friend? Whose cheerfulness 
was more unaffected and exhilarating? For more 
than twenty years, I enjoyed the personal ac- 
quaintance,'! may say, the friendly regard of the 
chief justice. I have seen him in public and in 
private, on the bench of justice, and in the more 
endearing courtesies of social intercourse. In 
such moments, he was as playful as a boy. He 
was not afraid that his dignity would suffer, by 
the indulgence of a natural gaiety of temper. He 
was a hearty laugher, and caught and enjoyed a 
joke, beyond any other man I have known. It was 
delightful to see that leviathan intellect, sporting 
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-with the playfulness of a child; indulging in the 
light and amiable charities of life; enjoying to his 
heart's core, its innocent amusements; taking an 
interest in its ordinary concerns, and mixing, 
without reserve, in the humours of the company, 
and the hour. This was a spectacle more rare, 
than the display of superior talents, and extraor- 
dinary attainments. This is to be truly a great 
man. I have seen him, listening eagerly to a 
pleasant story; catching with intense attention, 
every point and turn, and giving, from time to 
time, note of enjoyment in unrestrained bursts of 
hilarity. He made it no part of his dignity and 
self respect, to wrap himself in a solemn reserve; 
to play the 'Sir Oracle;' to affect to be above the 
common feelings and excitements of his fellow- 
beings ; to look with a cold and supercilious brow 
upon the oc6upations, interests, and pleasures of 
inferior men. I have seen his dark and penetrat- 
ing eye, sparkle and flash with delight, at the re- 
cital of some anecdote of poignant and exciting 
humour. Lord Wellesley, in his account of the 
character and habits of William Pitt, says, that 
'he seemed unconscious of his superiority;' that 
he 'plunged heedlessly into the mirth of the hour,' 
and was endowed with 'a gay heart and social 
spirit, beyond any man of his time.' But was not 
Chief Justice Marshall, a philosopher in the high- 
est and best sense of the term? The character of 
his mind, was that of deep reflection, and close 
reasoning. He sought truth in great principles, 
and not in accidental circumstances, or the au- 
thority of names. Having found the principle, he 
brought it to the case before him, by a train of de- 
ductions, which it was impossible, to separate, 
terminating in the conclusion, with the most per- 
fect conviction of its truth. He was, in jurispru- 
dence, such a philosopher, as Sir Humphrey Davy 
was in chemistry. He never experimented at ran- 
dom, trusting to chance for a discovery. His ob 
ject, and the means by which he sought, and 
expected to attain it, were philosophical, precise, 
and consecutive. He settled his principles, as the 
platform of his operations, and worked on them, 
step by step, until by, and through them, he 
reached the desired end. It was well observed to 
me, that there is philosophy in the judicial opin- 
ions of the chief justice, the philosophy of reason- 
ing, of mating clear and accurate deductions, 
from solid and established premises. This is, as- 
suredly, a philosophy more useful and rare, than 
the impracticable theories, and wild visions, which 
are often called so. 

"On the 6th day of July, 1835, in this city of 
Philadelphia, John Marshall died — with the same 
serenity in which he lived — 

* ■ Lite one who wraps the drapery of Ms couch 
About him; and lies down to pleasant dreams. 

At a meeting of the judge, the members of the 
bar, and the officers of the circuit court of the 
United States, for the eastern district of Virgin- 
ia, held in the court room, in the city of Rich- 
mond, on the 23d November, 1835, the Honourable 
Philip Pendleton Barbour, was called to the chair, 
and Mr. Henry Gibson, clerk of the circuit court, 
was appointed secretary to the meeting. 

The following preamble and resolutions were 
proposed by B. F. Leigh, Esq.., and were unani- 
mously adopted: 

"John Marshall, late chief justice of the United 
States, having departed this life since the last 
term of the federal circuit court for this district^ 
the bench, bar, and officers of the court, assem- 
bled at the present term, embrace the first op- 
portunity to express their profound and heart- 
felt respect for the memory of the venerable 
judge, who presided in this court for thirty-five 
years, — with such remarkable diligence in office, 
that, until he was disabled by the disease which 
removed him from life, he was never known to 
be absent from the bench, during term time, even 
for a day, — with such indulgence to counsel and 
suitors, that every body's convenience was con- 
sulted, but his own, — with a dignity, sustained 
without effort, and, appax-ently, without care to 
sustain it, to which all men were solicitous to pay 
due respect, — with such profound sagacity, such. 



quick penetration, such acuteness, clearness, 
strength, and comprehension of mind, that in his 
hands, the most complicated causes were plain, 
the weightiest and most difficult, easy and light, — 
with such striking impartiality and justice, and a 
judgment so sure, as to inspire universal confi- 
dence, so that few appeals were ever taken from 
his decisions, during his long administration of 
justice in this court, and those only in eases where 
he himself expressed doubt, —with such modesty, 
that he seemed wholly unconscious ofhis own 
gigantic powers, — with such equanimity, such be- 
nignity of temper, such amenity of manners, that 
not only none of the judges, who sat with him on 
the bench, but no member of the ba>*, no officer of 
the court, .no juror, no witness, no suitor, in a 
single instance, ever found or imagined, in any 
thing said or done, or omitted by him, the slight- 
est cause of offence. His private life was worthy 
of the exalted character he sustained in public 
station. The unaffected simplicity of his man- 
ners; the spotless purity of his morals; his social, 
gentle, cheerful disposition; his habitual self-de- 
nial, and boundless generosity towards others; 
the strength and constancy of his attachments; 
his kindness to his friends and neighbors; his 
exemplary conduct in the relations of son, brother, 
husband, father; his numerous charities; his 
benevolence towards all men, and his ever active 
beneficence; these amiable qualities shone so con- 
spicuously in him, throughout his life, that high- 
ly as he was respected, he had the rare happi- 
ness to be yet more beloved. He was, indeed, a 
bright example of that true wisdom, which con- 
sists in the union of the greatest ability, and the 
greatest virtue. 

"Resolved, that in addition to the reasons com- 
mon to us, with the whole people of the United 
States, we have peculiar cause to regret the loss 
of this wise and just magistrate, and great and 
good man. 

"Resolved, that for the purpose of rendering 
merited honour to his memory, and of perpetuating, 
as far as it is possible to perpetuate, this expres- 
sion of our sentiments of love and veneration for 
the judge, and the man, the circuit court be re- 
quested to enter these proceedings on its records. 
And that the chairman and secretary of this meet- 
ing, be requested to communicate the same to his 
f amily. '» 

NELSON, SAMUEL. 
[For brief biographical notice, see 30 Fed. Cas. 13S7.] 

The following proceedings upon his retire- 
ment are reprinted from 10 Blatcnf.: 

The bar of the United States courts for the second 
circuit will meet in the United States circuit court 
room, on Friday, January 17th, 1873, at 2 o'clock, 
p. M., to take action upon the retirement of Mr. 
Justice Nelson from the supreme court of the Unit- 
ed States. Edwards Pierrepont, Geo. Ticknor 
Curtis, George Gifford, Murray Hoffman, Erastus 
C. Benedict, William M. Evarts, James W. Gerard, 
Theo. W. Dvvight, Charles O'Conor, Edwin W. 
Stoughton, Joshua M. Van Cott. 

At a meeting held in pursuance of the foregoing 
notice, and on motion of Joseph S. Bosworch, 
Charles O'Conor was elected president. On mo- 
tion of Sidney Webster, the following gentlemen 
were chosen to be vice presidents: James W. 
Gerard, Murray Hoffman, Edgar S. Van Winkle, 
Joseph S. Bosworth, Welcome R. Beebe, Henry 
Nicoll, John McKeon, Erastus C. Benedict, John 
K. Porter, Henry E. Davies, Edward J. Phelps, 
John Ganson, George B. Hibbard, Lyman Tremain, 
Francis Kernan, Henry R. Selden, Samuel Hand, 
Richard D. Hubbard, Gharles R. Ingersoll and 
Henry E. Stoughton. Clarence" A. Seward named 
as secretary of the meeting, Sidney Webster. 

The meeting having been thus organized, the 
president said : — 

"Brethren of the bar: The great lawyer who 
for half a century has been practically the very 
life and light of our jurisprudence, has retired 
from active duty. His illustrations of practical 
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justice remain for our enlightenment and will de- 
scend to posterity. In these— his gifts to man— 
the present and the future are participants alike; 
hut in some things we are exclusively his bene- 
ficiaries. His magnificent demeauor on the bench 
■was a model of all the judicial graces. In that 
high place his princely bearing and lion front in- 
spired every honest suitor with confidence, while 
it paralyzed the most audacious guilt. These 
things we Lave witnessed and will ever remember ; 
"but neither tongue nor pen can convey to future 
times an adequate portraiture of them. These 
memories and the pleasure of contemplating him 
in the serenely tranquil retirement which closes 
his great career are our own. The Augustan age 
of our jurisprudence, when Wells and Emmet ar- 
gued the causes which Kent and Spencer decided, 
is happily connected in history with all that is 
now recognized as best and purest by the period 
which Kelson adorned. Patriotism and profes- 
sional pride can hope for no more than that the 
rising lawyers of to-day may sustain and transmit 
to worthy successors the great fame derived by 
their class from such high sources and through 
such a noble channel. " 

Edwin W. Stoughton then moved that a commit- 
tee of five be appointed by the chair to prepare an 
address to be presented to Mr. Justice Nelson, 
which motion having been adopted, the following 
gentlemen were named by the president as such 
committee: Edwin W. Stoughton, Benjamin D. 
Silliman, Theodore W, Dwight, George Gifford, 
Cornelius Van Santvoord. 

The committee, after consultation, presented the 
following address : 

"To the Honorable Samuel Nelson: Sir:— Your 
retirement from the bench of the Supreme Court 
of the United States, after a judicial service of 
more than forty-nine years, is an event which the 
members of the bar of the federal courts cannot 
allow to pass into history without connecting there- 
with the expression of their profound sense of the 
solid benefits conferred by your labors and ex- 
ample upon the bar and people of this country. 
Appointed at an early age to the bench of the cir- 
cuit court of the state of New York, you com- 
menced^your judicial career under a system which 
pledged to you a long and independent tenure; in 
return for which, you devoted to the discharge of 
your responsible duties, faculties add acquire- 
ments which singularly fitted you to administer 
justice among men. You brought to this work 
great energy, a noble ambition, an earnest love of 
justice, absolute impartiality, an elevated concep- 
tion of all the duties of a magistrate, united with a 
judgment of unsurpassed soundness. Acknowl- 
edging responsibility only to your conscience, to 
the law, and to your God, you early won the con- 
fidence of a bar, among whose members were 
numbered some of the greatest lawyers of the last 
generation. From the circuit court of the state 
you were advanced to the supreme court, and there 
you proved yourself worthy to sit in the-place of 
the great masters of jurisprudence who had pre- 
ceded you, and whose reputations will endure for- 
ever. Again you were advanced, and the bar, with 
pride, saw you robed as chief justice of the state. 
As such you presided for many years, and had 
jour judicial career terminated with the resigna- 
tion of that office, the records of jurisprudence 
would have transmitted your name to posterity as 
that of a great and just judge. Your labors were not 
thus to end. You had administered justice for the 
period of twenty two years. Curing that time you 
had mourned the departure of many members of 
that illustrious bar, which had greeted your en- 
trance into judicial life. Around you had grownup 
a. youneer bar, to whom you were an object of ad- 
miration and reverence. You had served the state 
of your nativity well, and well had you maintained 
the state and even national fame of the court over 
which you presided. Your opinions there delivered 
will long stand as examples of the right applica- 
tion of established legal principles, exact learning 
and sound common sense to the cases presented 
for judgment. More than twenty-seven yeai'S ago, 
in the full maturity of your powers, you were ap- 
pointed an associate justice of the supreme court 



of the United States. There, and at" the circuit, 
you encountered new and untried questions. The 
law of nations, of admiralty, of prize, of revenue, 
and of patents, you mastered, and, as those who 
now address you can bear testimony, administered 
with unsurpassed ability. With critical accuracy 
you studied and applied a vast amount of legisla- 
tion and a multitude of rules, comprised within 
the special branches of jurisprudence you were 
compelled to administer. The benefits you con- 
ferred did not consist solely in bringing, as you 
did, to the investigation and decision of causes, a 
deep insight— a judgment matured by long and 
varied experience and solid learning— the fruit 
of a life of study and reflection. Your kind and 
generous treatment of young lawyers ever encour- 
aged them to renewed exertion ; and, in struggling 
to deserve your approval, they were inspired by a 
worthy ambition, for they knew that your stand- 
ard of professional excellence was high, and that 
, to win your approval was an earnest of future dis- 
tinction. Beyond all this, you have afforded to 
the bench of this country an example by which the 
wisest and best of its members have profited, and, 
by vour long and spotless life as a magistrate, you 
have added dignity and lustre to the history of our 
jurispradence; for, whilst the degradation and cor- 
ruption of the judges of a nation inflict upon it an 
offensive, a revolting blot, their independence, 
their purity and their learning have ever written 
the proudest annals of national life. 

" There are among those who now address you, 
many who have so long been accustomed to your 
presence upon the bench, that they will never be 
quite reconciled to your absence. They will some- 
times earnestly wish that you could have remained 
to steady them in the performance of their duties, 
until the close of their professional career. Nev- 
ertheless, all who now address you will never 
cease to be thankful, that upon your retirement to 
vour family and home, it can be said of you as was 
said of Lord Mansfield: 'It has pleased God to al- 
low to the evening of an usefuland illustrious life, 
the purest enjoyments which nature has ever al- 
lotted to it, the' unclouded reflections of a superior 
and unfading mind over its varied events, and the 
happy consciousness that it hath been faithfully 
and eminently devoted to the highest duties of hu- 
man society.' Earnestly hoping that these bless- 
ings may be enjoyed by you for many years, the 
members of the bar who unite jn this tribute to 
your worth, remain forever your friends. " 

Edwards Pierrepont, in moving the acceptance 
of this report, addressed the chair as follows: 

"Mr. Chairman : When eminent men have died, 
it has been the custom among civilized nations to 
take some public notice of the event. But the 
number of those who have voluntarily retired 
from a great office are so few, that it can hardly 
be said, that any custom touching such retirement 
has been established; the rarity of this occasion 
makes it the more noted, and for every reason it 
was most fit that you, Mr. Chairman, should have 
been selected to preside at this unusual meeting 
of the bar. When a man in his early prime re- 
signs a high office to enter some broader field of 
ambition, or to seek new gratifications in the pur- 
suit of wealth, he neither deserves nor receives 
any especial marks of approbation from his fel- 
low-men. But when one has spent a long life in 
the public service, and has so borne himself in his 
great office as to command the respect of every 
honest citizen, and at the call of duty lets go his 
hold on power, while all his faculties remain, he 
is a man so rare as to attract more than a passing 
notice ; and we have met to say something of this 
grand old man who was eighty years old the 8th 
of- November last, and who, by continuing three 
months longer, would have had an uninterrupted 
career of judicial life full fifty years. We search 
in vain for a career like this I How nobler is it, 
than to have clung feebly to his place until death 
pulled him reluctant from his seat. How like the 
man, how in harmony with his high sense of duty, 
was his retirement from an office in which he, 
sooner than others, felt that the burden of his 
years might possibly diminish his usefulness. No 
pride, no love of power; no vanity stood for a 
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moment in ills way; a lofty sense of duty gov- 
erned him in the end as at the beginning, and as 
all through his life. It was well known, if Judge 
Kelson retained his office until April nest, that the 
half century of his judicial life would then be com- 
plete, and many supposed that the natural desire 
to fill up the fifty years would prolong his stay 
upon the bench; but those well acquainted with 
Judge Nelson knew that the high tone of his char- 
acter would not allow him to retain the office one 
day after he became satisfied that he could not 
fully discharge its duties. Lord Mansfield, the 
chief justice of the king's bench, resigned at the 
age of eighty-three. He had been upon the bench 
thirty-two years. Between Judge Nelson and the 
lord chief justice there were some striking points 
of resemblance. So noted was Lord Mansfield for 
preferring substantial justice to musty precedent, 
and so firmly did he believe in the flexibility of the 
common law, and that its rigid rules should bend 
to new exigencies in the advancement of com- 
merce, of science, of civilization and humanity, 
that it was a common thing for the old lawyers to 
sneer at what they called 'Lord Mansfield's Equity 
Judgments;' and Junius, in a letter addressed to 
the lord chief justice, November 14th, ]770, says: 
'Even in matters of private property, we see the 
same bias and inclination to depart from the deci- 
sions of your predecessors, which you certainly 
ought to receive as evidence of the common law. 
Instead of those certain positive rules by which 
the judgment of a court of law should invariably 
be determined, you have fondly introduced your 
own unsettled notions of equity and substantial 
justice. Decisions given upon such principles do 
not alarm the public as much as they ought.' The 
public were not alarmed; the public saw that 
Lord Mansfield was right, and that 'equity and 
substantial justice' was what good men desired, 
and not inequity and injustice, in deference to 
worn-out precedents unsuited to the advancing 
times. In earlier years we heard the same criti- 
cisms from old lawyers about the rulings of Judge 
Nelson, and almost in the same language; but the 
names of those who censured Lord Mansfield and 
Judge Nelson for their adherence to 'equity and 
substantial justice' are already forgotten, while 
both of these great jurists will be held in rever- 
ence so long as the common law continues to be 
administered. 

"In the construction of statutes of the United 
States, subtle and unsubstantial technicalities, in- 
terposed to defeat justice, had small chance of 
success where Judge Nelson was presiding. At 
the trial of the great frauds of Kohnstamm, I was 
employed by the government to conduct the pros- 
ecution; several of the eminent lawyers here 
present were engaged for the defence, and one, 
now no more— the lamented and much beloved 
James T. Brady— whose great legal abilities would 
have made him distinguished without the aid of 
his more brilliant and unparalleled rhetorical pow- 
ers. Mr. Brady, with his usual eloquence and 
skill, summed up the case for the accused; but the 
jury found the defendant guilty; and upon re- 
marking to Mr. Brady that the jury were prompt, 
and that I feared a disagreement, 'I had hoped it,' 
said Mr. Brady, 'until the charge, but what could 
I do against that old lion there?' turning towards 
the judge, as he sat kingly upon the bench, and 
looking like a veritable old lion, as he was. 

"Nature did much to make Judge Nelson what he 
has been. Nature gave him a commanding pres- 
ence, a strong constitution, and even balance of 
the passions and the intellectual faculties, a gen- 
ial soul and great vital forces, a natural love of 
right and substantial justice, a resolute will and 
an honest heart; a mind, body, and a moral tone, 
healthy, manly and robust. Culture did greatly 
aid him ; but his natural endowments were vast. 
He did not deserve much credit for being a great, 
just man; he could not help it very well. It was 
natural and easy; and his life flowed on as the 
strong current of a river. It would be interesting 
and instructive to have his brother judges of the 
supreme court give their estimates of Judge Nel- 
son's characteristics and judicial abilities. I have 



frequently heard several of them speak of their 
eminent associate, and quite recently the chief 
justice has expressed unmeasured admiration of 
the easy facility, wisdom, ability, and remarkable 
character of him whose retirement from the bench 
the chief justice considers an irreparable loss to- 
himself personally, and to the public service gen- 
erally. 

"The influence of Judge Nelson upon the New- 
York bar has been very great. The tone and man- 
ners of the bar will always depend upon the tone- 
and manners of the bench. Good temper, courte- 
ous manners, and dignity of deportment are very 
important, if not essential, in the administration 
of justice. The bar and the bench will ever go- 
hand in hand and quite abreast in every respect, 
and the community are quick to discover the fact : 
and great merchants and men of business will 
not entrust their important interests to a bench 
and a bar composed of inferior men ; and so sure- 
as you degrade the bench, you degrade the bar;, 
and, with equal certainty, you thus drive the im- 
portant business from the lawyers and the courts, 
and other means of adjusting differences of mag- 
nitude will be found. 

"Judge Nelson took no active part in politics; but 
no man was a more close or more interested ob- 
server of public affairs. In the distracted timea 
of 1S60, when the Democratic party looked around 
for a candidate who could unite the north and 
south, and command the confidence of the entire- 
country, Judge Nelson seemed to be the only man ; 
the sole difficulty in the way was the fact that he 
was a member of the supreme court; and the sen- 
timent of the people seemed then, as now, to be,, 
that, when a man enters that temple of justice, 
and puts on the robes of office, he shall never make- 
the sacred seat a stepping stone from which to as- 
cend to any political place. 

"When the governments of Great Britain and of 
the United States undertook a negotiation which 
resulted in the treaty of Washington, our saga- 
cious secretary of state, with that good judgment 
for which he is distinguished, selected (by the ap- 
proval of the president) Judge Nelson as one of the 
high commissioners; and the crowning act of a 
great career in the public service was the prom- 
inent part he took in concluding that treaty, by 
which enduring peace between these two great 
nations, speaking the same language, governed by 
similar laws, and worshipping the same God 
through the same religious forms, was secured. 
The Lord Chief Justice Mansfield lived five years- 
after resignation of his office. May our equally 
great and equally respected Judge live many 
times those years, if he so wishes, and God wills ; 
'and when old Time shall lead him to his end,. 
Goodness and he fill up one monument.' " 

On the conclusion of the remarks of Mr. Pierre- 
pont, the meeting was addressed by Clarence A. 
Seward, who said: 

"Mr. President: It is with unfeigned satisfac- 
tion that I concur in the adoption of the proposed 
address! It is meet and right that the evening of 
a well-spent life should be brightened, ere its 
close, by the commendation, ' Well done, good and 
faithful servant. 1 The utterances of approval 
are more timely now than if postponed until sor- 
row tempered them. Better is it to say to the liv- 
ing, 'Thou art worthy of honor,' than to reserve 
the recognition for eulogy and mausoleum. 

"For thirty years have respect and friendship, 
formed in school-boy days at Cooperstown, grown 
stronger, and with them both is mingled an affec- 
tion which, to-day, finds cause for regret that pro- 
fessional intercourse must henceforth'cease. For 
many repeated words, kindly suggestive of pa- 
tience, hope, and promise, I am to-day the debtor of 
him in whose honor we are gathered here. There- 
fore it is that I appreciate the privilege of acknowl- 
edging my obligations, and of uniting with those 
who are here assembled to testify to him the high 
regard in which he has been held by those among 
whom his lifetime has beeD spent. 

"No one feels more grateful than I do, that we 
are not assembled here as a brotherhood in mourn- 
ing, but to testify our affectionate regard for one 
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who still lives, as is so felicitously "stated in the 
address, *to enjoy the happy consciousness that his 
life has been faithfully and eminently devoted to 
the highest duties of human society.' 

"It is not necessary that one should have passed 
away to insure an example worthy of emulation. 
There are three characteristics of Mr Justice Kel- 
son, which conspicuously marked his judicial 
career, and which may be mentioned in his life- 
time, without trenching upon propriety, as wor- 
thy of observance. They are his calmness, cour- 
tesy and dignity. His calmness was impertur- 
bable, and never deserted him. Procrastination 
and ignorance could not disturb it. Ill temper 
could not ruffle it. It held himself in check, and 
restrained the ebullitions of others. It permeated 
the atmosphere of the forum, and insured con- 
fidence and decorum. His courtesy was natural, 
and therefore always manifest. It insured a pa- 
tient hearing, and its silent influence, teaching by 
example, secured the courtesy of all. If it failed 
in so doing, a kindly word from him restored the 
broken harmony. His dignity was his own, not 
borrowed. It was nature's outward clothing of 
the gentleman within. It repelled familiarity, as 
it forbade insult, and it imparted itself alike to 
counsel, witnesses and jurors. It * grew with his 
illustrious reputation, and became a sort of pledge 
to the public for security.' 

"These three qualities are said to have been the 
attributes of Lord Mansfield," but his biographer 
assures us, 'that he had a serious defect, a want 
of heart.' No biographer of Samuel Nelson will 
ever make that charge against him. Contem- 
poraries and tradition will alike refute it. That he 
has a large heart, filled with human kindness, 
those who knew him best can best attest. It 
acted like a magnet in the court room, and drew 
from every one respect, which, longer con- 
tinued, ripened into affectionate regard. It in- 
sured for the younger members of the bar a 
manifestation of attention, precisely equal to that 
which was bestowed upon older and more able ad- 
vocates. It sympathized with nervous inexperi- 
ence, and was itself too tender to wound by biting 
sarcasm or harsher jest. It could be just to one 
not liked; more than that — it could be just to a 
friend, and in so doing rise superior to apprehen- 
sions of possible hostile comment. Of his logical 
understanding, quick perception, judicial abilities 
and juridical knowledge, there is no occasion now 
to speak. They are evidenced for ourselves and 
for posterity in the 'Reports,' and need no enconi- 
um now. I never heard but one criticism upon 
his conduct as a judge, and that was the old one 
made of a celebrated English judge, that ' he did 
not dispatch matters quick' enough.' This com- 
plaint is to be answered now, as it was answered 
when made two hundred years ago : * But the great 
care he used to put suits to a final end, as it made 
him slower in deciding them, so it had the good 
effect that causes tried before him were seldom, if 
ever, tried again.' When they were decided, 
whether verbally or in writing, the decision was 
couched in a few apt and expressive words, for he 
seemed to believe in the maxim of Lord Bacon, 
that 'a much-speaking judge is not a well-tuned 
cymbal.' Our regret here to-day is, that he will 
no longer preside among us; that he has asked for 
his 'writ of ease,' and to be relieved from the 
duties of his office, and almost in the language of 
one of the chief justices of England, addressed to 
Charles IL, because * he could not, in good con- 
science, continue in it, since he was no longer able 
to discharge the duty belonging to it.' In his re- 
tirement, so honorably sought, he carries with him 
the respect, the veneration, and the affection of 
that bar which knew him best. 

"Mr. President, when Sir Matthew Hale died, his 
friend Baxter purchased a Bible, in which he 
placed a print of the deceased judge, and under- 
neath it he wrote these words: 'Sir Matthew 
Hale : That pillar and basis of justice, who would 
not have done an unjust thing for any worldly 
prize or motive, entered on, used and voluntarily 
surrendered his place of judicature with the most 
universal love, and honor, and praise that ever did 
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English subject in this age, or any that just his- 
tory does record.' "What was true of England's 
most venerated chief justice is equally true now of 
New York's most venerated judge. Professional 
ties are broken here to-day, never to be reunited. 
Those of friendship still remain, and across them, 
as across the cable, we send our New Year's greet- 
ing to our retired chief in his country home, with 
our benedictions for his instruction and example. 
We can see the frosts of eighty years gathering up- 
on his honored brow. It is our gratification, as it 
is his, to know that their whiteness and purity are 
rivalled by his judicial robes, worn for half a 
century, without spot or blemish. " 

In seconding the motion for acceptance, William: 
M. Evarts spoke as follows: "It is our expecta- 
tion, Mr. Chairman, that appropriate committees- 
will be appointed to present this address to Judge- 
Nelson, in the name of his brethren at the bar, to- 
the United States circuit court of this district, and 
to the supreme court at Washington, and, in con- 
nection with the address and with these disposi- 
tions of it, appropriate to our feelings and our duty, 
I may be permitted to say a few words. When 
you notice that, in the year 1821, Judge Nelson was- 
a member of the constitutional convention of this 
state, and that in the year 187L he was a member 
of the great diplomatic body which disposed of all 
differences between Great Britain and his own- 
country, you have included, as between the points- 
of the compasses, a great span, I will not say in- 
the life of a man, but in the life of this nation. 
And, in naming these two great public trusts that- 
he has discharged, you have exhausted the list of 
all his public duties, all his public services, and all 
his public honors that do. not belong exclusively to- 
the profession of the law and the"distinctions of 
the judiciary.- Now, we must consider how large 
a combination of what constitutes the fame of very 
many celebrated men is united in the fame and the 
services of Mr. Justice Nelson. As the address 
has noticed, while exhausting the honors and fill- 
ing out the services of the highest judicial stations 
of the state, he justly earned, by the manner iD 
which he discharged these great duties, a place by 
the side of the most eminent lawyers and judges 
whom the state has produced. Prom the moment 
that he was transferred to the federal judiciary, 
until his retirement, the general judgment, not 
only of this bar and of this community, but of 
the bar of the United States, and the sense of the 
country at large, confirm his position as on a level 
with that of the most celebrated judges of the na- 
tion. Again, if we compare him with those who 
have gained great fame, among ourselves or in the 
mother country, in the different departments of 
the law — as common-law judges, as equity judges, 
as admiralty judges— who is there but must con- 
cede that in the number of his causes, in the mag- 
nitude of his judgments, in the wide comprehen- 
sion of the principles which he applied in each of 
these different departments of the law, he stands 
now, in his old age, to be compared with such 
masters in those separate departments as Sir 
William Scott. Lord Eldon, Lord Mansfield, Dr. 
Lushington, Kent, Spencer, Tilghman and Shaw. 
We find also, in this extraordinary life, no defect 
apparent, and nothing wanting. We mark a col- 
lective force and strength of varied and prolonged 
service and of sustained credit in his career, 
which are not to be conceded to any single life of 
judicial distinction, either in England or with us. 
He had, by the lofty discharge of the great trusts 
confided to him, in the language of Lord Boling- 
broke, 'built up about him that opinion of mankind, 
which, fame after death, is superior strength and 
power in life.' Whenever he moves, in whatever 
attitude he is regarded, these traits of dignity and 
force of character must always be accorded to him. 
My own personal observation, Mr. Chairman, cov- 
ers the whole period of Judge Nelson's services 
in the judiciary of the nation, and carries me back 
through a few years of his latest service as chief 
justice of this state. He signed the warrant for 
my practice as an attorney. My first knowledge 
of him, probably, was at the term of the court at 
which I received it, and subsequently during the 
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three or four years while he remained on that 
bench, I had the good fortune to make his personal 
acquaintance, and the honor to make arguments 
before him in several suits. I argued, I think, be- 
fore him one of the very first causes of much 
importance after he took his seat here, in the cir- 
cuit court of the United States, being a re-argu- 
ment of a cause which I had argued before Judge 
Thompson, and bis death had left undecided. 
From that time to this, in New York, in Vermont, 
and at Washington, socially and professionally, I 
have enjoyed his kind friendship, and he has ever 
been present to my personal anal professional ad- 
miration. Mr. Chairman, Archbishop Whately, in 
his notes to Lord Bacon's Essays— which, I believe, 
scholars and moralists regard as a not unworthy 
commentary on so celebrated a test — has drawn a 
contrast between the relations to the community 
of a great lawyer and of a great judge, that is 
more pointed than it is flattering to those of us 
who adhere to the bar — more pointed, perhaps, 
than is, just. He says, in substance, for I quote 
only from distant memory, that when a pre-em- 
inently great advocate dies, or is withdrawn from 
the service of the law, it by no means follows that 
the public or the administration of justice thereby 
suffers a loss. For, as he suggests, the great 
interests of society, demanding, and the whole 
judicial establishment existing for, the perfection 
of the administration of justice among men, where 
an advocate has so far outgrown his fellows as 
greatly to overmaster them by his eloquence, by 
his learning, by his will, by his fame, and so, suit- 
ors find at their service no equal weight to throw 
into the scales of justice against him, perhaps the 
community, instead of losing, gains something by 
the subtraction of this disturbing force. But, this 
critic adds, with regard to a great and eminent 
judge, there arises no such question. His talents, 
his powers, his authority, his name, his fame, are 
wholly committed to the general interests of the 
whole community, and when he is withdrawn from 
the scene of his labors, and from their beneficent 
distribution and activity, it is, for the moment, as 
if the sun were taken from the heavens. Do we 
not all agree that, if this be true of any judge, it 
is true of Judge Nelson ? Now, Mr. Chairman, 
may we not all be permitted to feel, at this point 
in this remarkable life, and before the end, death, 
has set its coronation to its illustrious work, that 
we may assign to Judge Nelson a place by the side 
of Eldon and Mansfield, of Kent and Spencer, of 
Shaw, of Marshall, and Taney, among those who 
share the lustre of the Homeric eulogy of men 
'renowned for justice, and for length of days.' 
Indeed, sir, in face of the classic caution against 
premature judgment, we still fear no imputation 
of rashness in pronouncing this life fortunate, al- 
though it has not reached its close. " 

The address presented by the committee having 
been adopted, it was then resolved, on motion of 
Edwards. Pierrepont, that it be signed by the 
officers of this meeting, and presented to Mr. Jus- 
tice Nelson. The following committee on presen- 
tation was appointed by the president: Edwards 
Pierrepont, Edwin W. Stougbton, Clarence A. 
Seward, Edward H. Owen. Charles M. Keller, 
William M. Evarts, Sidney Webster, Thomas C. T. 
Buckley, Joshua M. Van Cott, JohnE. Ward, Sam- 
uel L. M. Barlow, Aaron J. Vanderpoel, James 
Thomson, Augustus F. Smith, John Sherwood. It 
was then moved by Edwin W. Stoughton, that a 
committee be appointed by the president to pre- 
sent the address and the proceedings of this meet- 
ing to the United States circuit court for the 
southern district of New York. An amendment 
thereto was offered by Clarence A. Seward, 
that the president of this meeting be chair- 
man of this committee, which having been put to 
vote by Mr. Seward, and accepted by the meeting, 
and the original motion having been adopted, the 
president, in pursuance thereof, added the follow- 
ing gentlemen as members thereof: James W. 
Gerard, John McKeon, Daniel D. Lord, Benjamin 
D. Silliman, Joseph H. Choate, Stephen P. Nash, 
James C. Carter, Charles Donohue, George Bliss, 
Jr., Charles M. Da Costa. A motion of William 



M. Evarts was then adopted, that a committee be 
appointed by the president, to present the address 
and the proceedings of this meeting to the supreme 
court of the United States at Washington; and the 
following gentlemen were appointed to form such 
committee: William M. Evarts, Edwards Pierre- 
pont, Edwin W. Stoughton, George Ticknor Cur- 
tis, Samuel J. Tilden, George Gifford. Charles M. 
Keller, Charles F. Blake, Sidney Webster. John 
K. Porter moved that a committee be selected by 
the president, of which Edwin W. Stoughton be 
chairman, to present the address and proceedings 
of this meeting to the court of appeals of the state 
of New York, at Albany, which having been car- 
ried, a subsequent motion was made by Mr. Porter 
and adopted, that the chair be authorized to name 
the members of this committee after the adjourn- 
ment of this meeting. The following gentlemen 
were subsequently selected by the president: Ed- 
win W. Stoughton, John K. Porter, Francis Ker- 
nan. Lyman Tremain, Samuel Hand. On motion 
of George Gifford, the meeting adjourned. Charles 
O'Conor, President. Sidney Webster, Secretary. 

Presentation of the address: In fulfilment of 
the agreeable duty imposed upon the committee 
appointed to present the foregoing address, Mr. 
Stoughton, Mr, Seward, Mr. Owen, Mr. Keller, 
Mr. Webster, Mr. Buckley, Mr. Vanderpoel, and 
Mr. Thomson, waited upon Mr. Justice Nelson at 
his residence in Cooperstown, on Wednesday, the 
12th day of February, 1873. The committee invited 
the circuit and district judges of the federal 
courts for the second circuit to accompany them 
as their guests. Judge Woodruff (the circuit 
judge) and Judges Benedict and Blatchford (dis- 
trict judges) accented the invitation. Judges 
Sbipman, Hall, and Smalley were unable to be 
present. Mr. Justice Nelson informed the com- 
mittee that he would be pleased to receive them 
and the judges in his house at two o'clock. The 
attendance of Mr. Pierrepont, the chairman of the 
committee, having been prevented by illness, Mr. 
Stoughton was chosen in his place, and introduced 
the committee, and the purpose of its presence, by 
the following remarks: 

"Honored Sir: We appear before you to-day 
as a committee of the bar of the second circuit, 
appointed at a large meeting of the members 
thereof, lately held in the city of New York, for 
the purpose of taking action upon your retire- 
ment from the bench of the supreme court of the 
United States, after an uninterrupted judicial serv- 
ice of nearly fifty years. That meeting was pre- 
sided over by the'leader of the bar, Mr. Charles 
O'Conor, and the members of the bar composing 
it unanimously adopted an address, which with 
their entire proceedings, as there recorded, they 
have instructed the committee to present to you. 
We are here to discharge that agreeable duty. 
We are here upon a mission of deep interest to 
the bar we represent, and, as we believe, to the 
bench and to the country,— to the bar, because it 
owes to you reverence and honor for your long, 
unwearied service in encouraging and instruct- 
ing them ; to the bench, because it is your debtor 
for the noble judicial example you have recorded 
for its guidance; to the country, because you de- 
serve its gratitude for the devotion of your life to 
its service, in the performance of duties the most 
arduous and the most useful which man can per- 
form for his f ellow-m an. That distinguished mem- 
bers of the bench share these sentiments with us, 
is illustrated by the appearance before you upon 
this occasion, of Judges Woodruff, Blatchford, 
and Benedict, whose reputations have already be- 
come national, and who, laying aside other press- 
ing engagements and duties, have come to you 
from afar, at this inclement season of the year, 
to manifest by their presence the interest which 
they feel in this most unusual ceremony. The 
other federal judges of the circuit in which you 
so long administered justice would have also been 
here, had not imperative engagements elsewhere 
prevented, as they have signified by letters which 
this committee w'ill hand you. The committee re- 
gret that the sudden illness of their chairman, 
Judge Pierrepont, has prevented his attendance 
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here. In consequence of this, be who addresses 
you has been appointed in his place; and now, 
in discharge of the duty imposed upon the com- 
mittee, we read to you the address of the bar, 
which we are instructed to present. " 

Mr. Stoughton here read the address, and in de- 
livering it \o Judge Nelson, with a copy of the 
proceedings of the meeting, added: "In deliver- 
ing this to you, as we now do, we tender to you 
our most heartfelt respect and reverence. " 

Judge Woodruff then addressed Mr. Justice Nel- 
son as follows: "The members of the bench of 
the circuit over which, honored sir, you have so 
long presided, desire to express their cordial 
concurrence in the sentiments of the address ten- 
dered to you by the bar of that circuit. So truth- 
fully and so well those sentiments are expressed 
in that address, that we should weaken its force 
and gracefulness, and diminish the pleasure of 
this occasion, if we were to attempt a reiteration, 
on our own behalf, of what has been there stated. 
As members of the bench, we may, however, add, 
that your long experience and the learning and 
wisdom you have brought to the discharge of 
the duties of your high position have lessened 
our labors, enlightened our understandings, eased 
the burden of our responsibilities, and greatly 
furnished us for the performance of the duties we 
have yet to discharge; which we have to dis- 
charge, I regret to say, without the present aid, 
counsel and advice we should receive from you had 
you deemed it wise to continue in the position from 
which you have now retired. Your learning has 
instructed us; your example has stimulated and 
encouraged us to a higher estimate of judicial 
worth, and has awakened a nobler ambition to do 
what belongs to our several duties so as to gain 
a kindred, though it be humbler, appreciation 
when our work shall be finished. By that exam- 
ple our pathway is made luminous, and the grace 
and dignity which adorn the judicial office is con- 
stantly presented to us. A judicial life of fifty 
years I marked, all along its array of days and 
months and years, by learning, integrity and a 
pure conscience, and by the honor, respect and 
confidence of your fellow-men. Our sincerest 
wish can offer to you no higher or warmer expres- 
sion of our admiration and regard than the ear- 
nest prayer that we may be able, in our stations, 
to deserve some reasonable proportion of the es- 
teem now so justly and so cordially felt for you. 
I have, further, only to say: may the days be yet 
many in which you shall go in and out before us 
in reverence and in honor. May your last days be 
your best days; and may they be crowned with 
that reward which is the true aspiration and the 
blessed hope of a Christian life. " 
Mr. Justice Nelson made the following reply: 
"Gentlemen of the committee: I cannot but feel 
extremely honored by this address of my brethren 
of the bar, on the occasion of my retirement from 
the bench, not more from the friendly and compli- 
mentary opinions therein expressed than on ac- 
count of the unusual and extraordinary mark of 
respect and affection with which it has been pre- 
sented; and I am the more deeply impressed with 
this manifestation from the consideration that the 
gentlemen of the bar who have originated and pro- 
moted this honor, some of whom are before me, 
have been themselves not only eye-witnesses of 
the judicial administration which they so favora- 
bly commend, but in which many of them largely 
participated in their professional capacity. I shall 
ever recur to the sessions of the tXnited States cir- 
cuit court held in the city of New York, extending 
over a period of more than a quarter of a century, 
with pride and pleasure. The calendar was large, 
and many of the causes important, involving great 
labor and responsibility. As an evidence of the 
magnitude of the business for many years, the 
court was held three months in the spring and 
three in the autumn of the year, and still left an 
unfinished calendar. But the gentlemen of the bar 
concerned in the trials were intelligent, faithful 
to their clients and to the court, whose learning 
and diligence in the preparation greatly relieved 
the judge of his labors, and whose professional de- 



portmentand respectbanishedfrom the courtroom 
every disturbing element, leaving free the full and 
undivided exercise of the faculties of court and 
counsel in their inquiry after the truth and justice 
of the case. No one knows better than the pre- 
siding judge how essential this state of feeling be- 
tween the bench and the bar is, not only to the 
ease and pleasure, but to the sound and successful 
administration of the law. I have said that the 
gentlemen of the bar who have originated this un- 
usual honor have been eye-witnesses of the judi- 
cial services so highly commended. On the other 
hand, I can say that I have witnessed their profes- 
sional career from the beginning, and until their 
present eminence, many of whom hold my license 
to practice when chief justice of thesupreme court 
of the state. The eminent chairman of the meet- 
ing, Mr. O'Conor, the eldest of them, is scarcely 
an exception. The first session of the supreme 
court of the state, after my appointment as asso- 
ciate justice, was the May term of 1831, held in the 
city of New York, more than forty-one years ago. 
He was then a young counsellor, just rising in the 

Erofession. He held a good many briefs in cases 
efore the court from the young attorneys, and 
was struggling upward manfully and with youth- 
ful ardor, contending for the mastery, against the 
aged and elder counsellors at the bar— Jay, Ogden, 
Colden, Munro, the elder Slosson, Sherwood, An- 
thon, Duer and others, who then held almost a 
monopoly of the business before the courts. The 
prevailing impression had been, and to a qualified 
extent was then, among the juniormembers of the 
bar, that the experienced seniors had the ear of 
the court. This, according to tradition among 
them, had been undisguisedly so, and to a much 
larger extent, before the old and revered supreme 
court of the state. But even at the time I speak 
of, this feeling in the court, and which was per- 
haps not unnatural, had not entirely disappeared. 
It required, therefore, ability, courage, and reso- 
lution on the part of the junior to encounter this 
impression, which he must in some degree have 
felt in the trial of strength against the experienced 
and favored senior. In the country, where I have 
always resided, Talcott, a young counsellor, re- 
markable for intellectual power and legal learning 
at his age, led the way, under some discourage- 
ments, in the trial and argument of causes before 
the circuits and in banc. Other juniors, taking 
courage from his example, followed. He was aft- 
erward attorney general of the state, the youngest 
counsellor, I believe, ever appointed to that office in 
New York at the time, with, perhaps, the excep- 
tion of Josiah Ogden Hoffman, among the earliest 
of the attorney generals. I was still young when 
advanced to the bench of the state, and, as was 
perhaps natural, my sympathies inclined toward 
the younger members of the bar, struggling up- 
ward and onward in their profession, and, as far 
as was fit and proper, they had my favorable con- 
sideration and kindness. I would do injustice to 
my feelings and convictions if I closed these few 
observations without making my acknowledg- 
ments to the bar of the second circuit, of my great 
indebtedness to them for any judicial standing to 
which I may be entitled. Since my first advance- 
ment to the bench, nearly half a century ago, I 
have had their uniform good-will and friendship, 
have been instructed by their learning and encour- 
aged by the expression of their favorable opin- 
ions. They have ever been not only ready but for- 
ward to economize and lighten the labors of the 
court when the amount of the business pressed the 
hardest, even at the expense of their own personal 
convenience. So uniform and habitual were these 
exhibitions of respect and friendship, that I felt, 
when in court and engaged in the administration 
of the law, that I was surrounded, not in courtesy, 
but in reality, by professional brothers, and that 
every error would be charitably considered, and 
every act worthy of commendation would receive 
its full reward. This address of the bar of New 
York on the termination of my judicial labors, and 
in approbation of them, I look upon as the crown- 
ing reward, which will be a source of perpetual 
consolation in the decline of life, and so long as a 
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kind Providence snail permit the speaker to linger 
here on earth in the enjoyment of faculties unim- 
paired. n 

PITMAN, JOHN. 

[For brief biographical notice, see 30 Fed. Cas. 1330.] 

The following proceedings are reprinted 

from 2 Cliff. 628: 

At an adjourned meeting of the members of the 
bar of the Rhode Island district, on Monday morn- 
ing, November 21, 1864, the following resolutions, 
reported from the committee previously appoint- 
ed upon the subject, were unanimously adopted :— 

"Resolved, that the death of John Pitman, dis- 
trict judge of the United States for the Rhode Is- 
land district, though an event in the course of na- 
ture at his advanced age of fourscore years, has, 
by its suddenness, in the midst of his labors, un- 
announced, in thestill night, when no man keepeth 
watch, filled us with awe and dread in presence of 
that august power in whose hands are the issues 
of life. 

"Resolved, that in recalling the judicial career 
of Judge Pitman, whether as witnessed by and 
known to ourselves or as derived from those who 
knew him in earlier years, we behold only virtue 
and goodness, an enlightened intelligence, untir- 
ing industry, unwearied patience, a clear percep- 
tion, a sound mind, a conscientious love of truth 
and justice, uncorruptible integrity, unblemished 
honor, and a true humanity. 

"Resolved, that though it is our peculiar prov- 
ince, as members of the legal profession, to ex- 
press our sense of the character and worth of the 
deceased as a lawyer and a judge, we- would not 
fail to recognize the common bereavement of the 
whole community in the loss of an able, upright, 
and faithful magistrate, an exemplary citizen and a 
good man, whose unsullied public and private 
virtues won for him the respect and honor of all 
men throughout his long and useful life, and have 
secured for him an affectionate, lasting remem- 
brance in death. 

"Resolved, that while we would not intrude 
upon the sanctity of private grief, we respect- 
fully tender our sincere condolence to the family 
of the deceased in their great bereavement. 

"Resolved, that Wingate Hayes, Esq.., be re- 
quested to present these resolutions to the United 
States circuit court now in session in Providence, 
with a request that they be entered upon the min- 
utes of the court as a tribute of respect to the de- 
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"Resolved, that as a further mark of respect we 
will attend the funeral of the deceased in a body; 
and that these resolutions, signed by the chair- 
man and secretary, be communicated to the fam- 
ily of the deceased, and published in the daily pa- 
pers. Samuel Currey, Chairman. 

"James Tillinghast, Secretary." 

Proceedings in the United States circuit court: 

The United States circuit court convened, pur- 
suant to adjournment, in the court room, on Mon- 
day morning at U>£ o'clock, Judge Clifford pre- 
siding. There was a largeattendance of the mem- 
bers of the legal profession. Hon. Wingate 
Hayes, at the request of his associates of the bar, 
presented and read to the court the foregoing 
series of resolutions, and made the following ad- 
clrsss i— "• 

"May it please the court:— The members of the 
bar of this district have requested me to present 
to the court certain resolutions adopted by them 
as a tribute of their respect to the memory of the 
late Hon. John Pitman, judge of the United States 
district court for this district. In perf o rming this 
duty it may not be improper for me to refer to 
some of the prominent events of his life, leaving 
to your honor, from whom the bar hope .to have 
a response to their resolutions, and to my older 
brethren, who enjoyed a longer and more inti- 
mate acquaintance with Judge Pitman, to speak 
of those qualities of head and heart which partic- 
ularly distinguished him. Judge Pitman was 
born in Providence, February 23, 17S5. He grad- 
uated at Rhode Island College (now Brown Uni- 



versity) in 1799, having entered that institution in 
the tenth year of his age. He received from the 
same University in 1843 his degree of doctor of 
laws, and at the time of his decease had been one 
of its trustees or fellows for more than thirty-six 
years. Upon leaving college he entered the law 
office of Hon. David Howell, who was afterwards 
his immediate predecessor as district judge, and 
pursued the study of the law there, and at Pough- 
keepsie, N. Y., and in New York city, for nearly 
seven years, when arriving at the age of twenty- 
one, and becoming eligible to admission to the bar, 
was admitted to practice in the mayor's court of 
New York in June, 1806,— De Witt Clinton sign- 
ing his certificate of admission, — and in the su- 
preme court of that state in the August follow- 
ing, his certificate then being signed by Chan- 
cellor Kent. He opened an office in New York 
city, but in the spring of 1807 went to Kentucky, 
where in the September following he was admit- 
ted to the bar, and nractised law until Septem- 
ber, 1809. He then returned to Providence and 
practised his profession until 1812, when he re- 
moved to Salem, Mass. There he formed the ac- 
quaintance of Judge Story, an acquaintance which 
ripened into an intimate friendship, and was ter- 
minated only by the death of that distinguished ju- 
rist. Mr. Pitman remained in Salem four years, 
and then opened an office in Portsmouth, N. H., 
where he practised law from 1816 to 1820. The 
events of the period during which he resided at 
Salem and at Portsmouth, and the associations 
and influences by which he was surrounded, were 
well calculated to develop those traits of mind and 
of character which marked him during the re- 
mainder of his life. The war between this coun- 
try and Great Britain, and the complicated and 
important questions growing out of it, furnished 
a large business to those lawyers whose learning 
and skill commanded the confidence of the com 
munity. Mr. Pitman soon entered upon an exten- 
sive practice in the prize courts, and drew, it is said, 
—with what truth I do not know,— the first libel in 
prize under the constitution of the United States. 
The Reports of the United States circuit court and 
of the supreme court of the United States attest 
with what ability and success in the discussion of 
the law of prize he met in those forums; the lead- 
ing advocates of the country, some of whom, like 
Mr. Dexter and Mr. Webster, became, and re- 
mained for life, his personal friends. At the New 
Hampshire bar he came in contact with such men 
as Mason, Jeremiah Smith, Bartlett, Sullivan, and 
the Bells, — names your honor will readily recog- 
nize, of lawyers in the front rank of their profes- 
sion. In 1820 he returned to his native town, 
where he continued to reside ever afterwards, 
with the exception of a few years which he passed 
at his country residence on the shores of Narra- 
gansett bay. In December, 1820, be was appointed 
district attorney, and in 1S24, district judge, which 
office he held for forty years, and until the time 
of his decease. On Tuesday last, in the absence 
of your honor, Judge Pitman presided in this 
court, and delivered the charge to the grand jury. 
On Wednesday and Thursday he sat by your side, 
attentive and interested as usual in all the busi- 
ness of the court. Thursday night his spirit 
passed away. The death of Judge Pitman, at any 
time, could not fail to be an event of melancholy 
interest to this community. Occurring as it did 
in the daily performance of his judicial duties, 
stricken down almost in our very presence, the 
public, and especially the members of this bar, 
have received the intelligence with the most pro- 
found emotion. While I would not intrude upon 
the province of others in attempting an estimate 
of the judicial character of Judge Pitman, I may 
be permitted the single remark that no man could 
see him upon the bench without being impressed 
with his perfect impartiality, firmness, and love 
of truth. He was ' justum et tenacem propositi 
virum.'" 

Hon. Samuel Currey then addressed the court 
as follows: 

"May it please your honor: I have much to re- 
gret the absence on this occasion of the Hon. 
Richard W. Greene, the senior practising member 
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of the liar in this district. I have just received a 
letter from him stating that illness prevents his 
attendance here, and requesting me to express to 
the court his regret at being absent on this melan- 
choly occasion, as well as the deep sympathy that 
he felt with the court in its bereavement, and also 
his own sorrow at the loss of a personal friend, 
with whose career as a lawyer and a judge, and 
whose character as a man, he had been acquainted 
for a great number of years, and with whom he 
■enjoyed the warmest friendship. Judge Pitman was 
an old man comparatively, when I first knew him. 
He had already sat a number of years upon this 
bench. I formed his acquaintance, and I recall it 
now with pleasure and with emotion, under his own 
roof, in the sanctuary of his ovyn home, when I 
was a young man and a student in college here 
thirty years ago. I recall with pleasure and pride 
Tiis kindness, his generous, urbane hospitality, his 
gracious deportment and manner to me as a young 
man, as gentle as a woman, as simple as a child. 
I have had the pleasure— and I have always 
esteemed it a great one— of enjoying his friendship 
from the first to the last of my acquaintance with 
him. Many changes have occurred within those 
thirty years, but none in Judge Pitman, except — 
the effect of advancing years— an increasing good- 
ness and sincerity of character. I think, sir, I but 
express the sentiment of this whole community, 
and the entire circle of Mr. Pitman's friends and 
acquaintances in Bhode Island and out of it, when 
I say that he was a singularly pure, upright, and 
honest man, — the highest and the best attainment 
of humanity, and the noblest work of God. To 
say that he was an impartial judge, .is only to say 
what was almost self-evident to every man. To 
say that he was an honest judge, is to say 
that he attained to the highest honesty of which 
human nature is capable. To say that he lived his 
long life, that he officiated in his long judicial 
career without blemish and without censure, with- 
out spot or imperfection of any kind, except what 
necessarily pertains to humanity, is but to say 
what every heart feels on this occasion. 

"Judge Pitman's career was an enviable one. 
To be a judge is to fill a high place in human 
society. To be a judge and to render satisfac- 
tion to the community in which his magistracy 
is exercised is the greatest honor that can be- 
fall a man, as it is the highest attainment of 
our laborious profession. But to have been as- 
sociated many years in his judicial career 
with such men as your honor's predecessors on 
this bench, with Judge Curtis, with Judge Wood- 
bury, and for a much longer course of years with 
the illustrious Judge Story, was something to be 
written in any man's biography. I know from 
the testimony of the jurists to whom I have re- 
ferred (and I never heard anything to the contrary 
from any of them,) that he enjoyed in a singular 
manner the friendship, confidence, and love of 
your honor's predecessors on this bench. I am 
notable to go behind the period of my own expe- 
rience, but that experience extends as a profes- 
sional man over more than twenty-five years in 
this court; and during that period I have always 
admired the patience, the industry, the calmness, 
moderation, firmness, and dignity of Judge Pit- 
man, both when he has been sitting with his as- 
sociate chiefs and when he has been sitting alone. 
I remember an instance which I may be permit- 
ted on this occasion to mention. Some years 
since, when he had a laborious case to decide, he 
said to me, as I happened to be in his office on 
chambers business : 'Have you given attention to 
such a question of law? I have been trying to 
get at the foundation of. that question; I believe 
the more I study into the law, the further I am 
from reaching the sources of its knowledge.' He 
stated to me what the question was and how 
much time he had bestowed upon it. And J. recol- 
lect subsequently hearing his written opinion or 
decision upon the case, which embraced a very 
wide examination of statute and common law. 
This instance is but one of many I could mention, 
detailed to me by members of the profession older 
than myself and now passed away, by gentlemen 
who enjoyed his friendship, who were intimate 



with him as a man and familiar with his character 
and his labors as a judge, and who entertained 
toward him the same high opinion which I had 
formed and have now endeavored feebly to ex- ° 
press. To-day, your honor, we part with this em- 
inent man forever. His place among the living 
is vacated. He has withdrawn. But the phil- 
osophic mind, and yet more the Christian mind, 
cannot help tracing him in a future life. And as 
we stand here to-day to do him honor, to recall 
the life that he lived here, the character he exhib- 
ited here, the virtues he possessed here, the purity 
and uprightness of the man, the sincerity of the 
Christian, we can feel no uneasiness as to his 
condition in the future and the better world. He 
died in a good, honored age. He died, as far as 
we know, without suffering' and without a pang ; 
and we can say, 'Peace and honor be to his grave, 
and immortal happiness to his spirit,' as we bid 
Mm, to-day, farewell. " 

Judge Clifford responded as follows: "The 
court cordially concurs in the resolutions pre- 
sented by the bar as a tribute of respect to the 
memory of the late Judge Pitman, district judge 
of the United States for this district. Your re- 
quest, also, that the proceedings of the bar may be 
placed upon the records of the court is a very 
proper one, and one which receives the ready as- 
sent of the court. Considering the kindly relations 
always subsisting between Judge Pitman and my- 
self since our acquaintance commenced, I cannot 
suffer the occasion to pass without remarking 
upon the circumstances under which they have 
been sundered, and expressing my own deep sense 
of the loss which the court, the bar, and the pub- 
lic have sustained in his death. You all know that 
the present session of the court was opened by 
him in my absence on the 15th of the present 
month, and that he presided during its organiza- 
tion and delivered the charge to the grand jury. 
On the following day he sat by my side during the 
greater portion of the session, and concurred in 
the opinion which was read at the opening of the 
court. Towards the hour of adjournment, but be- 
fore the session closed, he signified his intention 
to retire on account of ill health. Pursuant to his 
usual course on such occasions, he requested that 
the trial of the cause before the court should pro- 
ceed, leaving it to be inferred that he would 
shortly return. Supposing that he would pres- 
ently resume his seat on the bench. I acquiesced 
in the suggestion, and the trial of the cause pro- 
ceeded. When he left his seat I have no doubt he 
expected to find relief in the open air, and that he 
in a brief period would be able to return ; but he 
was disappointed in that expectation. Failing to 
find the expected relief, he left and went to his 
residence, and at the usual hour in the evening re- 
tired to rest. Whether he slept or not is not 
known, but when morning came it was found that 
his spirit had fled to Him who gave it, and it may 
confidently be hoped to receive the reward of an 
upright, faithful, and unoffending life. Such, in 
brief, are the circumstances under which your 
and my official relations to the deceased*have been 
suddenly terminated ; and I cannot but think that 
they are such as should admonish us all that in the 
midst of life we are in death, and that no one here 
knows who will next be called to give his final ac- 
count. Happy indeed will it be for that one, who- 
ever he may be, if he can hopefully expect to be as 
well prepared for the solemn event as was the sub- 
ject of these remarks. Judge Pitman was born in 
this city on the 23d of February, 1785, about two 
years after the treaty of peace. Nativity, how- 
ever, was by no means the only tie which bound 
him to your locality. On the contrary, it was here 
that he received his classical education, and it was 
here also that he pursued the study of the legal 
profession as the chosen pursuit of his life. Hav- 
ing completed his preparatory studies, he entered 
Brown University in September, 1795, and gradu- 
ated there with the degree of bachelor of arts 
in four years after he was admitted. Shortly after 
he graduated he entered the office of David How- 
ell, Esq., afterwards district judge of the United 
States for this district, and completed his studies 
in his office. Like most young men, when first ad- 
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mitted to the bar, his first inclination was to leave 
his native city and to endeavor to earn success and 
distinction in some other locality. Accordingly he 
practised law for a short time in the city of New 
Xork, and afterwards at Salem, in the common- 
wealth of Massachusetts, and then removed to 
Portsmouth, in the state of New Hampshire, where 
he remained for four years. During the period 
last mentioned, he was brought in contact with 
some of the ablest jurists in the United States. 
Rockingham bar at that period had enrolled among 
its members such men as Webster, Mason, Smith, 
Sullivan, and Bartlett, as well as many others of 
great learning and experience. Contemporaries 
of that day agree with one accord that Judge Pit- 
man even in that circle sustained a high rank in 
his profession, and that his personal character 
was above reproach. All who knew him concurred 
in the opinion that he was a lawyer of good judg- 
ment, high attainment, and much esteemed by the 
court. Actuated, however, by the attachments of 
early manhood, he accepted, in September, 1820, an 
invitation to return to his native city, where he 
has ever since resided in the midst of the .friends 
of his youth. President Monroe appointed him 
district attorney of the United States for this dis- 
trict on the 9th of December, 1820, and he contin- 
ued to discharge the duties of that office with dis- 
tinguished success until the 4th of August, 1824. 
when he was appointed district judge of the 
United States for this district. Forty years and 
more have elapsed since he entered upon the du- 
ties of that important office, and there lives not a 
man to say that he has been guilty of intentional 
error. Better things need no man have said of 
him than can be truly said of the subject of these 
remarks, that his whole course as district judge of 
the United States was such for the period of forty 
years that all knowing him agree that he was a 
good man and a just magistrate. Prior to my ap- 
pointment to the bench of the supreme court, I 
had no personal acquaintance with my lamented 
associate. Since that time our relations have been 
intimate and cordial. Gone to the grave in the 
midst of a community where he was born, and 
where he has lived for the last forty years, he 
needs no commendation from any quarter. Justice, 
however, requires me to say that for the six years 
during which we have been associated together in 
this bench, I have always found him faithful to his 
duties, and anxious, in the decision of cases sub- 
milted to our determination, to reach the justice 
of the cause without the least bias, prejudice, or 
partiality. His example of purity and upright- 
ness is a good one, which all may well seek to emu- 
late, but which few or none can "hope to excel. 
Pursuant to the request contained in the resolu- 
tions, let the proceedings of the bar be placed upon 
the records of the court. " 



POPE, NATHANIEL. 

[For brief biographical notice, see 30 Fed. Cas. 1391.] 

The following obituary notice is reprinted 
from 4 McLean: 

Since the publication of the third volume of 
these Reports, it has pleased God to call from life 
the Honorable Nathaniel Pope, district judge of 
Hlinois. He died, after a brief but severe illness, 
at St. Louis, shortly after the adjournment of his 
court, at Springfield, in June, 1849, about sixty-six 
years of age. Judge Pope was among the early 
settlers in Illinois. He first established his resi- 
dence at Kaskaskia, and continued to reside there 
until within a few years before his death. The 
place was abandoned by him, probably, from the 
repeated floods in the Mississippi, of late years, 
which inundated the town and rendered it un- 
healthy. When he first made Kaskaskia his resi- 
dence, it was, in population and intelligence, the 
first place in Illinois. It was the seat of govern- 
ment for the territory. On the organization of the 
Illinois territory, in 1809, he was appointed, by Mr. 
Jefferson, secretary of the territory; which office 
he filled with credit to himself, and usefulness to 
the oublic. In 1819 the state of Illinois was or- 



ganized, and Judge Pope accepted the appointment 
of district judge of the United States. At the 
time of his death, he had been thirty years on the 
bench, a length of time, of which we have few ex- 
amples in our country. While secretary of the 
territory, and until he was appointed to the bench, 
Judge Pope practiced his profession; and, from 
the first, stood at the head of the bar in the terri- 
tory. He had influential connections and friends in 
Kentucky, and elsewhere, which, with his own 
high standing, gave him no small influence with the 
earlier administrations of the general govern- 
ment. r And in his territory and "state, he was a 
very prominent and leading citizen. His inde- 
pendence and strict adherence to the political 
principles he avowed, which may be classed with 
the Jefferson school, left him behind the progress 
of others, who professed to be of the same school. 
He was a man of decided talent. He never 
sought to become conspicuous as a speaker on the 
stump, at the dinner table, or ip any such ephem- 
eral exhibitions. But he was a man of much re- 
search, and of deep thought. He had a very strong 
and vigorous mind. In conversation, and in his 
opinions on the bench, and elsewhere, he was dis- 
tinguished for the soundness of his positions, and 
the force of argument by which he maintained 
them. His arguments were drawn more from the 
resources of his own mind, than from the hack- 
neyed views of others. Whilst, in his legal opin- 
ions, he showed great respect for authority, he 
was never satisfied where his own judgment did 
not lead to the same conclusion. I was associated 
with him twelve years on the bench, and I seldom 
differed from him, in an opinion pronounced, with- 
out feeling solicitude in regard to my own views. 
He was an able common lawyer, and there were 
but few persons, in any part of our country, whose 
constitutional opinions were entitled to higher re- 
spect. With the history of the constitution he 
was well acquainted; and he understood well the 
respective powers of the federal and state govern- 
ments. He seemed te be more desirous of dis- 
charging his duty faithfully, than of leaving me- 
morials of his acts. He reported but few of his 
judicial opinions, two or three of which give value 
to this volume. No man entertained loftier views 
of the duties of a judge, and no one ever exercised 
a purer judgment in the decision of causes. Firm 
in his convictions, he never yielded them without 
being convinced of error; and then no one con- 
formed to right and justice more cheerfully than 
he did. In this he set a beautiful example of an 
unbiased judgment, however strong and firm, 
ready to yield to the force of argument. He was 
above the infirmity of narrowminds, which consid- 
ers a change of opinion as evidence of weakness. 
The state sustained a great loss in the death of this 
distinguished man. To his family the loss was ir- 
reparable, as he lived in their affections in no com- 
mon degree. And associated with him as I had 
been, for so many years, I heard of his death with 
the deepest sensibility, and sincerely deplore his 
loss. 

SPRAGUE, PELEG. 

[For brief biographical notice, see 30 Fed. Cas. 1395.] 

The following address of the bar on his re- 
tirement is reprinted from 2 Spr. 352: 

To the Honorable Peleg Sprague: — Sir: The 
o members of the bar of the courts of the United 
States, in which you have presided during the last 
twenty-three yeai'S, cannot allow you to withdraw 
yourself from the office of judge without an ex- 
pression of their high estimate of your public 
services, their profound respect for your judicial 
qualities and attainments, and their grief for the 
physical disability which has caused your retire- 
ment. They esteem it to be due to their country, 
to you, and to themselves that they should bear 
their testimony to the great value of those serv- 
ices and to the rare combination of intellectual 
and moral powers which alone could make them 
possible. They have found you to be not only 
thoroughly instructed in the common law, but 
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master of those special branches of jurisprudence 
and legislation which it has been your peculiar 
province to administer. They have found in you 
such power of analysis as they have not known 
surpassed, united with sound judgment to weigh 
its results. They have found in you that absolute 
judicial impartiality which can exist only when a 
tender and vigilant conscience is joined to an in- 
structed and self-reliant intellect and a firm will. 
And these great powers and attainments have 
been used by you so steadily, so patiently, so con- 
tinuously, through more years than are comprised 
in the professional life of most of us, that we 
have scarcely known, and your patience and cour- 
tesy have never allowed us to realize, that, during 
much of the time, you have been a sufferer from 
physical pain, and, during all the time, that you 
have been in a great measure unaided by that 
precious sense of sight, without which such labors 
as yours would have seemed impossible. We are 
heartily thankful for the great benefits you have 
conferred, not on us only, but on this community, 
and on our country, whose judicial bench you have 
strengthened and illustrated. We deplore the 
cause which has seemed to render your retire- 
ment necessary. Would that it were in our power 
* to do something to alleviate your condition, in- 
stead of giving expression to our sorrows and to 
our affectionate respect I 

B. R. Curtis, G, S. Hillard, - 

Charles G. Loring, H. W. Paine, 

Sidney Bartlett, John C. Dodge, 

J. H. Clifford, R. H. Dana, Jr., 

T. D. Eliot, C. L. Woodbury, 

George Lunt, S. H. Phillips, 

Committee of the Bar. 
Boston, March 27, 1865. 



STORY, JOSEPH. 

[For brief biographical notice, see 30 Fed. Cas. 1395.1 

The following proceedings are reprinted 
from 1 Woodb. & M. 9: 

At a meeting of the bar of the circuit court, on 
the 1st of October, 1845, Hon. Stephen Longfellow, 
the president of the bar, in the chair, the follow- 
ing resolutions, which had been drawn under pre- 
vious appointment by Charles S. Daveis, Esq., 
were presented and adopted : 

"Resolved, that the members of the bar of the 
circuit court of the United States in Maine, do not 
meet for the first time since the lamented decease 
of the Honorable Joseph Story, late presiding 
judge, without deep emotions of sorrow and sym- 
pathy. That although they were not sure that 
they should ever see him again upon the circuit, 
and experience the continued benefit of his emi- 
nent judicial talents, and invaluable labors upon 
this bench, they hoped that the sphere which had 
been so long enlivened by his active presence, 
would be still animated by his living spirit; and 
from the vigor and vitality of his constitutional 
temperament, the vividness of his intellect, and 
his undiminished interest in the cultivation of his 
favorite science, they had looked forward to an ex- 
tended period, in which the public and the profes- 
sion should enjoy the prolonged light of his power- 
ful and comprehensive mind, and the genial in- 
fluence of his instructions and example, among 
the emanations that should most gracefully adorn, 
in its grateful coming on, the mellow evening of 
his life. 

"Resolved, that while in common with the rest 
of their professional brethren, and the great com- 
munity of the wise and good, throughout the 
country, they share the sense of this immeasurable 
and universal loss, so much deplored by the lovers 
of justice, virtue, and order, everywhere in our 
land, they cannot but feel, in the most lively man- 
ner, the portion which falls to their own lot; nor 
cease to recall the gratification inspired, and the 
cheering and instructive impulses imparted, by 
his spring and autumnal visits to this part of the 
circuit during the space of near a quarter of a cen- 
tury. And that the brief moment which has 
elapsed since his lamented decease, has not abated 



their earnest desire to offer and record their im- 
perfect expression of admiration for his departed 
worth, and cherished attachment to his memory. 
"Resolved, that in coming together from distant 
parts of this district, on the morning of the fall 
term which forms the commencement of theieast- 
ern circuit, so suddenly ensuing upon this strik- 
ing termination of his unexpired judicial labors, 
while they do not feel that they can add anything 
of weight to the first spontaneous tributes that 
have already been so worthily paid by older bars, 
and especially that which was pronounced with so 
much force and feeling upon the immediate an- 
nouncement of the mournful event, by the assem- 
bly of the bar of the metropolis of New .England, 
to his consummate character as a judge, an au- 
thor, a teacher, a citizen, and a friend, it may not 
be unbefitting that they should embrace the occa- 
sion thus presented, and thus bringing home to 
them the abrupt and affecting close of their late 
relation, to declare their consciousness of the dis- 
tinguished privilege they have enjoyed in its hav- 
ing subsisted so long and with so much cordiality 
and satisfaction, and with so much advantage, as 
they persuade themselves, to the advancement and 
dignity of the profession, and the illustration of 
the doctrines of the legal science, in the high ad- 
ministration of justice in all its appropriate de- 
partments upon sea and land; and that they 
should indulge their own sincere feeling, in sum- 
ming up in such expression as may be in their 
power, the hisrh sense they entertain of his singu- 
lar excellence and endowments as a jurist, a mag- 
istrate, and a man. As no one was more generous 
in his own awards to the merits of others, or 

Eoured more faithful tributes to those whom he 
as lamented, it is meet that his memory should 
not want the meed which it has so richly earned, 
and that full measure of acknowledgment and ap- 
preciation, of which, however amply accorded by 
contemporary testimony, the delicate propriety of 
professional relations may have suppressed the 
unrestrained utterance during his official life. To 
him, no longer living, we only pay due honors. 

"Resolved, that while many of us remember the 
lively satisfaction with which the extension of his 
circuit to this district was hailed, and recall the 
occasion of his cordial greeting upon the erectidn 
of our eastern section of the ancient common- 
wealth into an independent state, and some still 
recollect the period of his original elevation to the 
bench, we may all rejoice that the day has more 
than fulfilled the auspicious dawn, and has creat- 
ed such a clear and steady light, so broad, illum- 
ing, and vivifying, wherever it has spread, and 
upon whatever subjects it has shone, that al- 
though the living orb may be withdrawn, no night 
can follow. 

"Resolved, that we regard his advancement to 
the highest seat of our American judicature, in 
conjunction with his eminent associates upon the 
supreme tribunal of the nation, and his able coad- 
jutors upon the circuit, as marking an epoch from 
which we may date an era in the annals of our 
jurisprudence, of which our time shall, happily, 
not see the end ; one, as we may properly feel, on 
the part of the American bar, of which his vast 
and various learning, the affluence of his juridical 
attainments, the universality and splendor of his 
accomplishments, the munificent gifts which he 
has laid upon the altar of the law, the attractive 
graces with which he has attired its service with 
those elaborate and abundant expositions, of which 
he was the author, to us its breathing oracles, — 
have been among the most authentic and impor- 
tant elements. And when we call to mind his zeal 
in the cause of its science, his unwearied and ex- 
hausting labors in deepening and clearing the 
sources, conducting the streams and enlarging the 
limits of legal knowledge, the mature develop- 
ments, and disciplined energies which he has 
brought to it, of his intellect— and summon up that 
signal capacity of grasping the most abstruse, com- 
plicated, and difficult subjects — that quickness of 
conception, almost amounting to intuition, out- 
stripping the process of logical deduction, and an- 
ticipating the results of profound and laborious 
reflection — 'that vigor of comprehension from 
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which nothing: escaped — that fervent and intense 
analysis, of which nothing could elude the keen- 
ness or resist the force — that eminent sagacity and 
judgment to which his other faculties were sub- 
servient, and all other operations and resources 
only ministering — the copiousness and clearness 
of living eloquence with which he has illustrated, 
explained and enforced the strictest and purest" 
doctrines of law and equity — the charms he has 
given to the study, and the captivations with 
which he has invested the pursuit — the elevation 
he has imparted to the practice— the scale of legal 
attainment, and standard of professional excel- 
lence, which he has done so much to raise and to 
improve — the exalted tone of morality which hehas 
infused, and the enthusiasm which he has inspired, 
especially in the hreasts of younger votaries, and 
the undecaying glow which he has lighted up 
again in the bosom of those who have longest 
cultivated the profession, at once kindled and fed 
hy the treasures of legal lore which he has lav- 
ished upon it — and when we add again the kindred 
fields of philosophy and literature which he has 
delighted to explore, and from which he has won 
so many appropriate wreaths — and more than all, 
when we bring up to our thoughts that true, en- 
larged and essential humanity which was the life- 
'spring of his nature, and gave such energy to his 
indignant denunciations of all the darker viola- 
tions of its natural dictates, that genuine love of 
liberty which he cherished with religious devo- 
tion, and the intrepid firmness with which at the 
same time he upheld the most rigid sanctions of 
private law, and the most grave and sacred in- 
junctions of public justice — we deem all these to 
have given a splendor to his name and time, and 
to have thrown a glory around them, which, 
while it has illuminated our own hemisphere, has 
cast its effulgence with no measured radiance, or 
mere reflected lustre, abroad— and have made him 
by all confession among ourselves, and the con- 
senting suffrage of enlightened foreigners, one of 
the greatest masters of the legal science in the 
world, and the most illustrious genius of the ju- 
risprudence of the age. 

"Resolved, that while we thus partake ia.no 
common share the sensibility with which society 
in all its circles surveys its loss, in him who sleeps 
beneath the tranquil shades of Mount Auburn, 
now consecrated anew by receiving his remains; 
and while we mourn with those who mourn it 
most, and forget not the goodness of his heart, the 
gentleness and united ardor of his nature, the gen- 
uineness and instinctiveness of his sympathies, 
and pass not over what has been termed, with 
more than classic purity, the daily beauty of his 
life, and all those blended graces in his character, 
which were among its most expressive lineaments ; 
and while we may be allowed to call to mind es- 
pecially the cordial charm which he threw over 
his constant intercourse with his professional 
brethren, like that which pervaded his whole 
familiar converse; we may well rejoice, and with 
devout gratitude, above all, we do rejoice, that 
his great powers were bestowed upon some of the 
best and weightiest interests of the social state, 
the most grave and important objects to which 
the highest active, moral, and intellectual powers t 
can be applied, the most vital concerns to the well- 
being and condition of mankind, in the established 
reign of justice, equity, and order. We rejoice 
that it was eminently his fortune to carry out so 
near to its natural close, a career rarely equalled 
in the judicial life of a single individual, rewarded 
by so many results, and crowned with such celeb- 
rity. The sun knoweth his going down. And al- 
though painful and unexpected, we may not feel 
it to be otherwise than a final, harmonious felicity, 
in keeping with his single lot, that he should have 
breathed his last before he retired from the bench : 
'Felix non vitse tantum claritate, sed etiam oppor- 
tunitate mortis.' We rejoice, too, that faculties 
which could have never been imparted in vain, and 
seldom granted with more prodigality, should have 
been thus exerted for some of the noblest earth- 
ly purposes to which they could have been appoint- 
ed — that he should have exercised so large and 



beneficent an agency in the most useful affairs of 
society, and varied interests of mankind— that 
trusts of the most important and comprehensive 
character, such as are implied by Providence in 
the talents given, and their highest principles in 
the capacity for their discharge thus committed, 
should have been so far fulfilled — that he should 
have left such invaluable legacies of his wisdom 
and learning to the profession and the world, in 
works of which we cannot weigh the worth, and 
which those who come after us, will not willingly 
let die. And we may well rejoice, moreover, that 
he should not have been called to pay the great 
debt to nature, until he had so largely and so near- 
ly discharged that which it was his pride to ac- 
knowledge himself to owe to the science and the 
profession; one which he felt within himself such 
a conscious power to discharge, so far as it should 
be compatible with the sovereign dispensations of 
the divine will. And most devoutly do we rejoice 
that the record of his fidelity should have so fully 
been completed. 'Quicquid ex illo amavimus, 
quicquid mirati sumtts, manet, mansurumque est 
in animis hominum, in seternitate temporum, fama 
rerum. 1 While we are thus called to feel, in his 
own expressive words, that 'there is an excellence 
over which death hath no power, but lives on 
through all time, still freshening with the lapse 
of age ;' and are also led to read the solemn sen- 
tence inscribed upon the portals of the grave, 
'Then shall the dust return to the earth as it was. 
and the spirit shall return unto God who gave it,' 
and are drawn to listen to the closing requiem of 
mortal labors, in the divine voice, 'Blessed are the 
dead, that die in the Lord, for they rest from their 
labors, and their works do follow them ; ' we fol- 
low with this parting tribute of our affection and 
admiration the departure of his immortal spirit, 
entering upon that reversion of fame which awaits 
illustrious worth in this world, and, as we humbly 
hope, that high reversion which faith assigns to 
the pure and just in the future. 

"Resolved, that these resolutions be communi- 
cated to the Court at the opening of the term, and 
that a copy be also forwarded to the family of the 
deceased by the President. 

"Stephen Longfellow, Pres't. 

"Phineas Barnes, Sec'y." 

On the opening of the circuit court, on the same 
day, in pursuance of the foregoing, the attorney of 
the United States, Augustine Haines, Esq., pre- 
sented these resolutions to the court, with an ap- 
Eropriate address. To these proceedings, his 
onor, Judge Ware, the associate presiding judge, 
responded as follows. 

"Gentlemen of the bar: On my part, as one of 
the court, I receive with profound sensibility, and 
cordially respond to the terms in which you have 
expressed yourselves in regard to the late presid- 
ing judge of this court. Having been associated 
with him for more than twenty years in the pei'- 
f ormance of judicial duties in this district, on this 
occasion, which brings back fresh to my recollec- 
tion the incidents occurring in an official connec- 
tion of such a length of time, in all respects so 
pleasant and instructive, and now forever dis- 
solved; I should do injustice to my own feelings, 
if I should confine myself to a mere formal "re- 
sponse to the sentiments which have been so ap- 
propriately expressed by the gentlemen of the 
oar. 

"Since the last term of this court, by the dispen- 
sation of an all-wise Providence, he has been called 
to the world of his fathers, prematurely, we shall 
be ready to say, when we regret the loss of what a 
few years more of life and health, if they had been 
spared, might have given to our common country, 
and especially to the profession to which his life 
had been devoted; but we can hardly say prema- 
turely when we look to the monuments of learning 
and industry which he last left, or to the wide- 
spread fame which rests as a living glory on his 
memory. He has been called from the scene of his 
labors, full of honors and ripe with the fruits of a 
well-spent life. Judge Story, with an intellectual 
temperament which perhaps originally inclined 
him to the more Graceful and attractive pursuits 
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of general and polite literature, early applied him- 
self to the severer studies of the law; and without 
wholly abandoning the cultivation of elegant let- 
ters as a graceful ornament in every profession of 
life, devoted the main energies of nis mind to his 
chosen science. From the commencement of his 
professional studies, this became the great busi- 
ness of his life, and was continued with unwearied 
perseverance to its close. From such long and 
persevering devotion, continued with a zeaL that 
never cooled, I may say with an enthusiasm that 
never faltered, much might be naturally expected 
even from common powers of mind. But when 
that patience of labor that asked for no repose, 
was united as it was in him with extraordinary 
quickness of apprehension, a remarkable tenacity 
of memory and rare maturity of judgment, great 
effects might naturally be expected. The result 
certainly has not disappointed what might have 
been the most sanguine anticipations of his 
friends. He has placed himself among the very 
greatest lights of jurisprudence, If we may rank 
him with a Parsons, a Marshall and a Kent, of our 
■own country, without apprehension that he will 
suffer by the comparison, so we may place him in 
company with ttie greatest names in jurispru- 
dence that have adorned the annals of that coun- 
try from which we have derived the body of our 
common law. There are few who will not admit 
that he was a fit companion for the Hales and 
Holts, the Hardwickes and Hansfields, who have 
illustrated the law in the land of our fathers. In 
the monuments of learning and industry which he 
has left behind him, he far excels any of them. 
His juridical works, including his judgments pro- 
nounced in litigated causes argued before him in 
the circuit court, together with his elementary 
treatises on various titles of the law, fill nearly 
thirty large volumes, the exclusive productions of 
his own mind, exclusive of his numerous and often 
very elaborate opinions comprised in the series of 
the Reports of the Supreme Court, extending 
through a period of thirty-four years. Few men, 
of whatever fertility or industry, in any department 
of human learning have ever written more. No 
magistrate and no author in any age has enriched 
the jurisprudence of the common law by so great 
an addition to its treasures, whether we regard his 
works in their actual amount or the variety of the 
subjects which they treat. Called upon by his 
official station to administer every branch of the 
law, his judicial opinions cover the whole ground 
of jurisprudence, and he has treated them all with 
such affluence of learning and accuracy of discrim- 
ination, that it is difficult to say with what depart- 
ment of the law he was most familiar. Whether 
he is dealing with the abstruse and technical 
points of the old common law, or. the complicated 
and subtle, as well as the liberal and enlarged 
principles of equity, or again with the delicate and 
difficult constitutional questions which arise out of 
our mixed and complex system of simple and 
complex governments, or with those great sub- 
jects of international law which grow out of a 
state of war, and arise in the prize jurisdiction of 
the admiralty, his knowledge seems to be equally 
intimate and"exact in all. On all these matters, so 
various and important, he has been called upon 
officially to form and deliver opinions in which 
private rights were involved and complicated, not 
only with great principles of law, but often with 
great public and national interests. It would 
be giving high praise to any magistrate to say 
that he exhibited intellectual endowments equal to 
the work. But in saying so much, I shall, I trust, 
be justified in adding that this would not be award- 
ing the full measure of praise that may justly be 
given. On all of these he has exhibited a depth of 
learning, an acuteness of discrimination, a pro- 
foundness of judgment, and a fertility of illustra- 
tion, which, all together, have been equaled by 
few magistrates of any age, and been surpassed 
by none. 

"It may be too much to expect of any man, how- 
ever wide his learning and however penetrating 
his judgment, that every decision made in the 
course of a long and laborious judicial life, should 



be free from all error. Never to fail in judgment 
does not belong to the condition of humanity. And 
if it shall hereafter appear on a more profound 
and critical examination, that error has in some 
cases crept into his judicial opinions, it will, I be- 
lieve, also be found that he has left as great a 
number of judgments behind him, which will re- 
main to future ages permanent landmarks of the 
law, as any other judge that ever sat on the bench 
in this country or in England. But there is one 
quality in the judicial opinions of Judge Story, in 
which, if they are not altogether permanent, they 
are not surpassed by those of any other judge in 
the annals of jurisprudence. If there be a latent 
error in them, they usually themselves furnish the 
means by which it may be detected. For such was 
his conscientious diligence, the extent and pro- 
foundness of his learning, and the fertility of* his 
mind, that the subject was seldom dismissed until 
it had been analyzed with the most thorough ex- 
actness, until all its analogies and distinctions had 
been critically examined, the whole dissected by 
a most subtle and accurate logic, and over all had 
been thrown the light of all the learning that per- 
tained to the matter. So that if the reader hesi- 
tates as to its conclusion, the exuberant learning 
with which the opinion overflows will lead him to 
all the law which is applicable to the subject. So 
thorough^ and exhausting is the examination in 
some of his opinions, that they may be studied 
and relied upon, both as elementary and didactic 
commentaries, and as copious and complete dis- 
quisitions on the particular points of law involved 
in the cases, so that the most careful researches 
into the sources of the law will add nothing to the 
fullness of the discussion. It may well be doubted 
whether any magistrate in any age ever has pro- 
nounced more judgments of this character, equally 
distinguished for the variety and extent of learn- 
ing, by which they were illustrated, and the pro- 
found analysis by which both the rules of law and 
the judicial decisions bearing upon them have been 
reduced to their simple elementary principles. But 
it is not only by profound and learned judgment 
that this eminent magistrate has enriched the 
science to which he devoted his life. He has given 
to the profession a large number of elementary 
treatises or commentaries on various titles of the 
law, at once so simple and clear in the method, 
that the unlearned may read them with the most 
easy and perfect comprehension of the whole mat- 
ter that is treated, and at the same time so copious, 
exact and searching in the analysis and discussion 
of principles and cases as leaves nothing to be de- 
sired by the learned. It is when we regret the 
loss of other works of the same character which 
we were led to expect from his learning and dili- 
gence, that we are constrained to say, in our deep 
regret and sorrow, that this great light and orna- 
ment both of his country and of his profession has 
been prematurely taken from the scene of his 
labors. From the contemplation of the great learn- 
ing and laborious diligence which distinguished 
him as a magistrate, we may turn with singular 
satisfaction to the manner in which he discharged 
the various duties of his high and responsible 
office. All who have practiced in his court will 
bear witness to the uniform urbanity of his man- 
ner of presiding at trials. It was an urbanity that 
was extended to all. But to the younger and more 
inexperienced members of the bar, on their first 
introduction to the court, it was something beyond 
mere official civility. It was marked with that 
gentleness and indulgence that seemed to belong 
more to the partial favor of a parent than the se- 
vere gravity of a judge. And it was perhaps owing 
to this gentleness and suavity of manner in the 
presiding judge, that in the sharp conflicts which 
so frequently arise in the contentions of the bar, 
so few occurred, before him which left any root 
of bitterness behind them. On this occasion it be-' 
longs more appropriately to me to speak of him as 
a magistrate ; but I cannot conclude this imperfect 
tribute to the memory, of a good and great magis- 
trate without adding a few words of his character 
as a man. Great talents and great acquirements 
extort our admiration to a certain extent, with 
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whatever moral qualities they may becombined. 
But we render our homage with cheerfulness and 
pleasure oniy when we And them united with 
purity of personal character, unspotted integrity 
of life and elevation of moral sentiment that bear 
a just proportion to the endowments of the mind. 
On the unstained purity and moral elevation of 
Judge Story's character as a private individual 
and a member of society, the memory of his friends 
may dwell with unmixed pleasure. The moral 
frame of his mind had its foundations deeply laid 
in religious principle. He lived and died in the 
faith of a Christian, with a deep and habitual per- 
suasion that he was both an accountable and an 
immortal being. It was this deep and abiding 
faith that lent its soft and beautiful colors to the 
whole tenor of his life, which gave energy to every 
effort which might improve and elevate the moral 
dignity of his fellow-men, which in the evening of 
life led him to seek a place of repose for the dead, 
which by its rural and tranquil beauties might 
associate images of gentle and melancholy tender- 
ness with the most solemn feelings that ever enter 
into the heart of man, and finally prompted him, 
when the spirit was in his last moments flickering 
over his mortal and expiring body, in the last audi- 
ble word?, he uttered, to commend his soul to the 
God who gave it. On a life thus spent and thus 
closed, surely his friends may look back with un- 
mingled pleasure. The death of such a man at 
any period of his life, is felt with deep sensibility, 
and more so, when as we fondly hoped that his 
days might have been prolonged through many 
years of usefulness. It was the will of Providence 
that it should be otherwise, and all that is left for 
us is to follow him to his grave with unavailing 
regret, and accumulate honors so richly due to 
his merits, the justice of which I trust will be ac- 
knowledged b.v a distant posterity. " 

Judge Woodbury then observed, in substance, 
as follows: "These resolutions, gentlemen of the 
bar, shall be entered upon the records. The ap- 
propriate tribute to the memory of my predeces- 
sor, which has been paid by you on this occasion, 
is most fully concurred in by the whole court. My 
associate has responded in feelings, common to us 
both, on account of the lamented decease of Judge 
Story, and also in those remembrances and deline- 
ations of his character, on which a longer and 
closer intimacy with him qualified and rendered it 
more fit for my associate to dwell. All of the pro- 
fession, however, in this circuit, and to some ex- 
tent in the Union, and indeed, wherever an en- 
larged jurisprudence, connected with commercial, 
constitutional and national topics, exists, may 
well take the liberty to express, what they cannot 
but feel, a deep sense of the great loss, they have 
sustained. The eloquence and learning, which in 
him have adorned this bench for near a quarter of 
a century, and still longer that of the supreme 
court of the United States, the tomb has now 
closed over forever. You will no more listen to 
the tongue, that so long and so ably vindicated 
here the jurisdiction and powers of the general 
government; and while it defended innocence 
with ardor, and relieved the oppressed by a most 
liberal exercise of equitable principles, lost no fit 
occasion to expose injustice and punish guilt. But 
it is some consolation, that such men do nob live in 
vain for the future any more than the past in 
respect to their fellow-men. The courtesy and 
blandness of manner in the deceased must long be 
remembered by most of us as models for imitation. 
His pure life, unspotted as the ermine of the jus- 
tice he administered — his useful toils in serving 
his country and his profession — have sown seeds, 
which will long yield to both a rich harvest, and 
have met with those rewards from grateful mil- 
lions, which will long encourage our youth as 
well as more advanced age to emulate his exam- 
ple. It is fortunate, that the records of much of 
his various labors will remain for the edification 
of us all. And, painful to many as has been the 
death of one distinguished by so many excellen- 
cies and so much usefulness, it is a source of grat- 
itude, that his efforts were spared to the world so 
long, and till they had accomplished so much* and 



that the fruits of them can never die, while the 
law endures as a science, and genius, industry and 
ambition, nobly employed, are held in veneration 
among men. " 

Similar resolutions were passed in the other dis- 
tricts of the first circuit, and to all of them a simi- 
lar reply in. substance was made. They are omit- 
ted for want of room. The circuit court for the 
district of Maine was the first one held by Judge 
"Woodbury under his appointment as associate jus- 
tice of the supreme court of the United States. 

The following is reprinted from 1 Newb. 
31o: 

District Court of the United States. Fifth Judi- 
cial Circuit. District of Louisiana. New Orleans, 
November 3d, 1845. Hon. Theodore H. McCaleb, 
Presiding. 

On the opening of the court, this morning, at 
10 o'clock A. M., E. Warren Moise, Esq., rose, 
and after a few eloquent and appropriate re- 
marks, moved an adjournment of the court, as a 
tribute of respect to the memory of the late Mr. 
Justice Story. This motion was seconded by C. 
Roselius, Esq., late attorney-general of this state. 
In granting the motion, his honor, Judge McCaleb, 
made the following remarks: "In yielding, as I 
do, a ready compliance with the motion which has 
just been made, I shall, I trust, be excused for 
making a few remarks. I am not so presumptuous 
as to imagine that I can add anything to the praise 
so justly merited.which has already been bestowed 
upon the character of him whose memory it is" the 
object of the motion to honor. The duty of por- 
traying the character and recounting the services 
of Mr. Justice Story, has already devolved upon 
those who, from intellectual superiority and from 
long personal acquaintance with his character, 
were peculiarly well qualified to perform it. It is 
my wish, simply, that on the present occasion the 
sentiments of admiration and gratitude for the 
long and signal services of the great jurist, ex- 
pressed in such eloquent and pathetic terms by his 
immediate neighbors and friends, may find in our 
bosoms a cordial response. Though far from the 
scene of his active and zealous efforts to advance 
the great interests of the science in which he was 
long known and recognized as one of the ablest 
preceptors, we have, as Americans, been equally 
sharers in the benefits which his unequaled labors 
have diffused over our vast Union. It is peculiarly 
fit and proper that the bench and the bar through- 
out our widely extended country, should do honor 
to the memory of Mr. Justice Story. They are 
daily and hourly constrained to acknowledge the 
obligations under which he has placed them, by 
the prodigal liberality with which he has every- 
where dispensed the inexhaustible treasure of his 
great intellect; and it is impossible for those of us 
who are called to minister at the altar of justice, 
within the range of federal jurisdiction, adequate- 
ly to express the gratitude we musjb ever feel for 
the benefits which his matchless assiduity through 
a long life, has conferred on every branch of legal 
science. It is a source of pride to us as Americans, 
to know that his opinions are cited as authority 
before the highest common-law tribunals of Eng- 
land. He has long since, in admiralty law, taiten 
his place with Stowell, Tenterden and Robinson, 
who have shed so much light upon this particular 
branch of jurisprudence. As a chancellor, he will 
descend to posterity in the 'glorious company* 
of a Loughborough, an Elden, a Cottenham, a 
Brougham, and a Lyndhurst — eminent among all, 
inferior to none. While we express the solemn 
conviction that his place cannot soon be supplied, 
even from our widely extended country, rich as it 
may be, and as it undoubtedly is in intellectual 
greatness and legal learning, let us hope that those 
who are called to minister at the altars of justice, 
while they cannot expect to equal him in his comet- 
like velocity, will strive at least to imbibe his wis- 
dom and follow in the luminous ' track of his fiery 
car.' While, however, we award honors so justly 
due to the memory of this distinguished jurist, we 
should beware lest our regret for his sudden loss 
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should betray us Into unjust comparisoHS ; and I 
trust it will not lie deemed inconsistent with the 
occasion, hut on the contrary as a simple act of 
justice, if I express my dissent from the opinion 
of one 1 who has written an eloquent and, I think, 
except in one important particular, a just eulogium 
on the life and services of him whom we now 
honor. That opinion elevates the judicial charac- 
ter of Mr, Justice Story above that of the late ven- 
erable Chief Justice Marshall. They were, we 
know, for many years associates on the bench of 
the supreme court of the United States, and I think 
it may be safely asserted that the latter was uni- 
versally acknowledged to be without an equal in 
this country. The industry and research of the 
former have long been proverbial, and so far as 
relates to these attributes, so essential to a magis- 
trate, he doubtless excelled his illustrious and 
venerable friend. But in the development of 
great principles, in a lucid and systematic ar- 
rangement of an argument by which error is most 
clearly exposed or truth most easily discerned, in 
all the qualities which distinguish the sound logi- 
cian, the latter still stands .pre-eminent among the 
great legal names of our country. We are told by 
the elegant author of the Decline and Fall of the 
Roman Empire, that l an indulgent edict of the 
younger Theodosius excused the judge from the 
labor of comparing and weighing discordant argu- 
ments of jurists, who, in the age of the Antonines 
disclaimed the authority of a master and adopted 
from every system the most probable doctrine. 
Five civilians, Caius, Papinian, Paulus, Ulpian and 
Modestinus, were established as the oracles of 
jurisprudence. A majority was decisive; but if- 
their opinions were equally decided, a casting vote 
was ascribed to the superior wisdom of Papinian.' 
There are few American jurists who, when im- 
peded and embarrassed by discordant authorities, 
do not feel irresistibly inclined to turn with the 
like veneration to the opinions of Marshall. Though 
gone from the stage of action, he is yet, and would 
that he could continue to be through all time, re- 
garded as the Papinian of American constitutional 
law. Even in those cases in which he felt com- 
pelled to differ in opinion with a majority of his 
brethren of the bench, there are few 1 believe 
who, upon an attentive and impartial examination 
of the comparative strength of the reasons ad- 
vanced for and against the propositions upon 
which a difference has arisen, are not forced to 
the conclusion that truth, justice and law have 
been compelled to yield to the power and author- 
ity of numbers. It is in such cases, when the opin- 
ion of the majority is cited as law, and the opinion 
of the minority is necessarily to be treated as er- 
ror, that we are led to sympathize with the great 
Roman orator when, under the influence of his 
enthusiastic admiration of the Athenian philoso- 
pher, he exclaimed, 'Errare. malo cum Platone, 
quam cum istis vera sentire.' Happily, however, - 
through a long judicial career there was no ma- 
terial conflict of opinion between Marshall and 
Story. And although we are constrained to ac- 
knowledge that 'one star is greater than another 
star in glory,' let us be thankful that two such 
orbs were so long permitted to reign ' lords of the 
ascendant ' in our American firmament. Let us be 
thankful that we have hitherto been guided by 
examples so pure and by wisdom so unerring. Let 
us continue to pursue with alacrity and pride a 
noble profession adorned by such venerable names. 
Let us yield an unreluctant homage to the majesty 
of law, and ever feel with the eloquent Hooker, 
that 'her seat is the bosom of God and her voice 
the harmony of the world.' " Upon the conclusion 
of the above remarks from the judge, Isaac T. 
Preston, Esq., attorney-general of the state, moved" 
that the motion made by Mr. Moise, with the ac- 
companying remarks of the judge, be spread upon 
the record, and that the same be published. The 
court then immediately adjourned until to-morrow 
morning, at 10 o'clock A. M. 



lifr. Sumner, author of remarks on the funeral of Mr. 
Justice Story, published in tho October number of the 
Law Eeporter. 



The following is reprinted from 3 Story, 
VH., (Preface:) 

At a meeting of the Suffolk bar, held in the cir- 
cuit court room, on the morning of the 12th of 
September, the day of the funeral of Mr. Justice 
Story, Mr. Chief Justice Shaw having taken the 
chair, and announced the object of the meeting, 
the Honorable Daniel Webster arose and spoke 
nearly as follows : 

" Your solemn announcement, Mr. Chief Justice, 
has confirmed the sad intelligence, which had al- 
ready reached us, through the public channels of 
information, and deeply afflicted us all. Joseph 
Story, one of the associate justices of the supreme 
court of the United States, and for many years the 
presiding judge of this circuit, died on Wednesday 
evening last, at his own house in Cambridge, 
wanting only a few days for the completion of the 
sixty-sixth year of his age. This most mournful 
and lamentable event has called together the 
whole bar of Suffolk, and all connected with the 
courts of law, or the profession. It has brought 
you, Mr. Chief Justice, and your associates of the 
bench of the supreme court of Massachusetts, into 
the midst of us, and you have done us the honor, 
out of respect to the occasion, to consent to pre- 
side over us, while we deliberate on what is due, 
as well to our own afflicted and smitten feelings, 
as to the exalted character, and eminent distinc- 
tion of the deceased judge. The occasion has 
drawn from his retirement, also, that venerable 
man, whom we all so much respect and honor, 
(Judge Davis,) and who was, for thirty years, the 
associate of the deceased, upon the same bench. 
It has called hither another judicial personage, 
now in retirement, (Judge Putnam,) but long an 
ornament of that bench, of which you are now the 
head, and whose marked good fortune it is, to have 
been the professional teacher of Joseph Story, and 
the director of his early studies. He is here, also, 
to whom this blow comes near, — I mean the learn- 
ed judge, (Judge Sprague,) — immediately from 
whose side it has struck away a friend, and " a 
highly venerated official associate. The members 
of the school, to which the deceased was so much 
attached, and who returned that attachment with 
all the ingenuousness and enthusiasm of educated 
and. ardent youthful minds, are here also, to mani- 
fest their sense of their own severe deprivation, 
as well as their admiration of the bright and shin- 
ing professional example, which they have so 
loved to contemplate; an example,— let me say to 
them, and let me say to all, as a solace, in the midst 
of their sorrows, — which death hath not touched, 
and which time cannot obscure. 

"Mr. Chief Justice, one sentiment pervades us 
all. It is that of the most profound and penetrat- 
ing grief, mixed, nevertheless, with an assured 
conviction, that the great man whom we deplore, 
is yet with us, and in the midst of us. He hath 
not wholly died. He lives in the affections of 
friends, and kindred, and in the high regard of the 
community. He t lives in our remembrance of his 
social virtues, his warm and steady friendships, 
and the vivacity and richness of hisconversation. 
He lives, and will live still more permanently, by 
his words of written wisdom, by the results of his 
vast researches and attainments, by his imperisha- 
ble legal judgments, and by those juridical dis- 
quisitions, which have stamped his name, all over 
the civilized world, with the character of a com- 
manding authority. 'Vivit, enim, vivetque sem- 
per; atque etiam latius in memoria hominum et 
sermone versabitur, postquam ab oculis recessit.' 
"Mr. Chief Justice, there are consolations which 
arise to mitigate our loss, and shed the influence of 
resignation over unfeigned and heartfelt sorrow. 
We are all penetrated with gratitude to God, that 
the deceased lived so long; that he did so- much 
for himself, his friends, the country and the world ; 
that his lamp went out, at last, without unsteadi- 
ness or flickering. He continued to exercise every 
power of his mind, without dimness or obscura- 
tion, and every affection of his heart, with no 
abatement of energy or warmth, till death drew 
an impenetrable veil between us and him. Indeed, 
he seems to us now, as in truth he is, not ex- 
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tinguighed, or ceasing to be, but only withdrawn; 
as the clear sun goes down at its setting, not 
darkened, but only no longer seen. This ca- 
lamity, Mr. Chief Justice, is not confined to the 
bar, or the courts, of this commonwealth. It 
will be felt by every bar, throughout the land, 
by every court, and indeed by. every intelligent 
and well-informed man, in or out of the profession. 
It will be felt still more widely, for his reputation 
had a still wider range. In the high court of par- 
liament, in every tribunal in "Westminster Hall, in 
the judicatories of Paris and Berlin, Stockholm 
and St. Petersburg, in the learned Universities of 
Germany, Italy, and Spain, by every eminent jurist 
in the civilized world, it will be acknowledged, 
that a great luminary has fallen from the firma- 
ment of public jurisprudence. 
. "Sir, there is no purer pride of country, than 
that in which we may indulge, when we see Amer- 
ica paying back the great debt of civilization, 
learning, and science to Europe. In this high re- 
turn of light for light, and mind for mind, in this 
august reckoning and accounting between the in- 
tellects of nations, Joseph Story was destined by 
Providence to act, and did act, an important part. 
Acknowledging, as we all acknowledge, our ob- 
ligations to the original sources of English law, as 
well as of civil liberty, we have seen, in our gen- 
eration, copious and salutary streams turning and 
running backward, replenishing their original 
fountains, and giving a fresher and a brighter 
green to the fields of English jurisprudence. By a 
sort of reversed hereditary transmission, the 
mother, without envy or humiliation, acknowl- 
edges that she has received a valuable and cher- 
ished inheritance from the daughter. English 
justice admits, with frankness and candor, and 
with no feeling but that of respect and admiration, 
that he, whose voice we have so recently heard 
within these walls, but shall now hear no more, 
was of all men who have yet appeared, most fitted 
by the comprehensiveness of his mind, and. the 
vast extent and accuracy of bis attainments, to 
compare the codes of nations, to trace their differ- 
ences to difference of origin, climate, or religious 
or political institutions, and to exhibit, neverthe- 
less, their concurrence in those great principles, 
npon which the system of human civilization rests. 
"Justice, sir, is the great interest of man on 
earth. It is the ligament, which holds civilized 
beings, and civilized nations together. Wherever 
her temple stands, and so long as it is duly honored, 
there* is a foundation for social security, general 
happiness, and the improvement and progress of 
our race. And whoever labors on this edifice, with 
usefulness and distinction, whoever clears its 
foundations, strengthens its pillars, adorns its en- 
tablatures, or contributes to raise its august dome 
still higher in the skies, connects himself , in name, 
and fame, and character, with that which is and 
must be as durable as the frame of human society. 
All know, Mr. Chief Justice, the pure love of 
country, which animated the deceased, and. the 
zeal, as well as the talent, with which he ex- 
plained and defended her institutions. His work 
on the constitution of the United States, is one of 
his most eminently successful labors. But all his 
writings, and all his judgments, all his opinions, 
and the whole influence of his character, public 
and private, leaned strongly and always, to the 
support of sound principles, to the restraint of 
illegal power, and to the discouragement and re- 
buke of licentious and disorganizing sentiments. 
'Ad rempublicam firmandam, et ad stabiliendas 
vires, et sanandum populum, omnis ejus pergebat 
institution But this is not the occasion, sir, nor is 
it for me to consider and discuss at length, the 
character and merits of Mr. Justice Story, as a 
writer or a judge. The performance of that duty, 
with which this bar will, no doubt, charge itself, 
must be deferred to another opportunity, and will 
be committed to abler hands. But, in the homage 
paid to his memory, one part may come with pecul- 
iar propriety and emphasis from ourselves. We 
have known him in private life. We have seen him 
descend from the bench, and mingle in our friend- 
ly circles. We have known his manner of life, 
from his youth up. We can bear witness to the 



strict uprightness and purity of his character; his 
simplicity, and unostentatious habits; the ease 
and affability of his intercourse; his remarkable 
vivacity, amidst severe labors, the cheerful and 
animating tones of his conversation, and his fast 
fidelity to friends. Some of us, also, can testify to 
his large and liberal charities, not ostentatious Or 
casual, but systematic, and silent, — dispensed 
almost without showing the hand, and falling and 
distilling comfort and happiness, like the dews of 
heaven. But we can testify, also, that in all his 
pursuits and employments, in all his recreations, 
in all his commerce with the world, and in his 
intercourse with the circle of his friends, the 
predominance of his judicial character was mani- 
fest. He never forgot the ermine which he wore. 
The judge, the judge, the useful and distin- 
guished judge, was the great picture which he 
kept constantly before his eyes, and to a resem- 
blance to which all his efforts, all his thoughts, all 
his life, were devoted. We may go the world over, 
without finding a man who shall present a more 
striking realization of the beautiful conception of 
D'Aguessau, 'C'est vain que 1'on eherche, a distin- 
guer en lui la personne privee et la personne pub- 
lique; un m§me esprit les anime, un m©me objefc 
les rSunit; l'homme, le pere de famille, le citoyen, 
tout est en lui consacre"& lagloire du Magistrate 

"Mr. Chief Justice, one may live as a conqueror, 
or a magistrate; but he must die as a man. The 
bed of death brings every human being to his 
pure individuality; to the intense contemplation 
of that deepest and most solemn of all relations, 
the relation between the creature and his Creator. 
Here it is, that fame and renown cannot assist 
us ; that all external things must fail to aid us ; 
that even friends, affection, and human love and 
devotedness, cannot succor us. This relation, the 
true foundation of all duty, a relation perceived 
and felt by conscience, and confirmed by revela- 
tion, our illustrious friend, now deceased, always 
acknowledged. He reverenced the scriptures of 
truth, honored the pure morality which they 
teach, and seized hold on the hopes of future life, 
which they impart. He saw enough in nature, in 
himself, and in all that can be known of things 
seen, to feel assured that there is a Supreme 
Power, without whose Providence not a sparrow 
falleth to the ground. To this gracious Being he 
trusted himself, for time and for eternity; and the 
last words of his lips, ever heard by mortal ears, 
were a fervent supplication to his Maker to take 
him to Himself. " 

The following resolutions, drawn up by George 
S. Hillard, Esq., and Charles Sumner, Esq., were 
then submitted to the meeting by Mr. Webster: 

"Kesolved, that the members of the Suffolk bar 
have learned with deep regret the death of the 
Honorable Joseph Story, one of the justices of the 
supreme court of the United States, and Dane 
Professor of Law in Harvard University. 

"Resolved, that we acknowledge with the live- 
liest gratitude, the vast debt which we and our 
whale country owe to his labors and services as a 
judge. He was elevated to the bench in early 
manhood, and his judicial life was prolonged to a 
period almost unexampled in the annals of the 
common law. The wisdom of the selection was 
immediately indicated, by the distinguished abil- 
ity which he displayed, and each succeeding year 
has added to the splendor and extent of his judi- 
cial fame. He moved with familiar steps over 
every province and department of jurisprudence. 
All branches of the law have been illustrated and 
enlarged by his learning, acuteness, and sagacity, 
and of some he has been the creator. His im- 
mortal judgments contain copious stores of ripe 
and sound learning, which will be of inestimable 
value in all future times, alike to the judge, the 
practitioner, and the student. We, too, who have 
had such ample opportunities of witnessing his 
judicial presence, can give our emphatic tribute 
of admiration to the gentle dignity with which he 
administered the law, to his untiring industry, 
his firm impartiality, his uniform courtesy, and 
recognition of the rights of all who approached 
him, his quickness and tact in the dispatch of 
business, the readiness with which he applied his 
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vast learning, and his humanity in the treatment 
of those towards -whom he was called upon to di- 
rect the powers and frowns of the law. 

"Resolved, that in regarding the deceased as an 
author, jurisprudence mourns one of her greatest 
sons — one of the greatest not only among those 
of his own age, but in the long succession of ages, 
■whose fame has become a familiar word in all 
lands, where the law is taught as a science; 
whose works have been translated and commented 
on in several of the classical languages of the 
European continent; and have been revered as 
authorities throughout the civilized world. It 
was his rare lot while yet alive, to receive, as from 
a distant posterity, the tribute of foreign nations 
to his exalted merit as a jurist 

"Resolved, that we mourn his loss as a teacher 
of jurisprudence, who brought to the important 
duties of the professor's chair the most exuberant 
learning, the most unwearied patience, a native 
delight in the great subjects which he expounded, 
a copioas-and persuasive eloquence, and a conta- 
gious enthusiasm, which filled his pupils with 
love for the law, and for the master who taught 
it so well ; who illumined all his teachings by the 
loftiest morality, and never failed to show that 
whosoever aspired to the fame of a great lawyer 
must be also a good man. 

"Resolved, that we recall with gratitude and 
admiration, his character as a man and a member 
of society. We have seen and felt the daily 
beauty of his life. We honor his memory for his 
domestic virtues, his warm affections and gener- 
ous temper, the purity, elevation, and simplicity 
of his life and conversation, and the spontaneous 
sympathy which gave so cordial a charm to his 
looks, his tones, and bis greetings. The approach 
of age never chilled the impulses of his heart, nor 
deadened his interest in life. We respect, too, 
his activity of mind, the literary attainments 
which his systematic industry enabled him to ac- 
quire, and the unaffected conscientiousness which 
made him so ready to assume and so prompt to 
discharge the common duties- of life. 

"Resolved, that the death of one so great as a 
judge, as an author, as a teacher, and so good as 
a man, is a loss which is irreparable to the bar, to 
the country, and to mankind. 

"Resolved, that a committee of twelve be ap- 
pointed by the chair, to consider and determine 
the proper tribute of respect to the deceased, and 
to make the necessary arrangements for carrying 
the same into execution. 

"Resolved, that the bar tender their heartfelt 
sympathy to the family of the deceased, and re- 
quest permission to join in the funeral ceremo- 
nies. 

"Resolved, that the president of this meeting be 
requested to communicate a copy of these resolu- 
tions to the family of the deceased; and the attor- 
ney of the United States be requested to commu- 
nicate the same to the circuit court of the United 
States, over which the deceased has so long pre- 
sided, and ask to have them entered on the records 
of the court." 

The resolutions were adopted, and the chair ap- 
pointed as the committee provided for in the sev- 
enth resolution, Judge Davis, Hon. Jeremiah Ma- 
son, Judge Putnam, Judge Jackson, Benjamin 
Rand, Judge Sprague, Charles G. Loring, Frank- 
lin Dexter, B. R. Curtis, Judge Warren, Charles 
Sumner, and Robert Rantoul, Jr. Mr. Jeremiah 
Mason introduced the following resolution, with 
a few appropriate remarks: 

"Resolved, that Mr. Webster be requested to 
pronounce a discourse on the life and judicial 
character of the late Mr. Justice Story, at such 
time and place as shall be designated by the com- 
mittee of the bar. " 

Mr. Webster has not fulfilled this office. 

At subsequent meetings of the bar, called on 
the opening of the circuit court in the other cir- 
cuits over which Mr. Justice Story had presided, 
and also upon the opening of the supreme court 
of the United States at the succeeding term, other 
resolutions were passed, and addresses made, ex- 

Sressive of the deepest sense entertained by the 
ar and bench of the great loss which jurispru- 



dence had sustained in his death. But, however 
grateful the publication of these would be to the 
feelings of the reporter, he feels constrained to 
omit them, for reasons wholly apart from their 
merit and his own wishes. 



TANEY, ROGER BROOKE. 

[For brief biographical notice, see 30 FeS. Cas. 1397.] 

The following proceedings of the bench 
and bar at the time of his death are re- 
printed from 2 Cliff. 609: 

At the opening of the circuit court of the United 
States for the iirst circuit, holden at Boston, on 
the term day, Satiirrtav. the 15th of October. 
A. D. 1864, Judge Clifford, stating that he under- 
stood that the members of the bar desired to take 
some notice of the death of the late Chief Justice 
Taney, proceeded for that purpose, without trans- 
acting other business, to adjourn the court to 
Monday, the 17th of October, A. D. 1864, at 
twelve o'clock, m. At the opening of the court on 
Monday, the 17th of October, A. D. 1864, Richard 
H. Dana, Jr., Esq., attorney of the United States, 
rose and addressed the court as follows: — 

"May it please your honor: — The members of 
the bar of this court, desiring to notice in the 
most reverential spirit the death of the head of 
the judiciary of the United States, have assembled 
this morning and passed certain resolutions, 
which they have instructed me, as the law officer 
of the United States, to .present to the court, with 
a request that they may be entered upon its rec- 
ords. Permit me, sir, also to express the hope en- 
tertained by the bar, that your honor, as the asso- 
ciate and friend of the late chief justice, will be 
pleased to reply to the address from the bar. 
Some of our members have had the acquaintance 
of Chief Justice Taney in private life. They cher- 
ish the recollection of his extreme courtesy, his 
simple dignity, and the fulness and charm of his 
instructive conversation. Those of us, who have 
appeared before the high tribunal over which he 
presided, desire to place on public record our 
sense of the gratification afforded to us individ- 
ually, and of the benefits conferred on the admin- 
istration of public justice, by his peculiar faculty 
as a presiding officer, his great administrative 
abilities, and by the patient and unbroken atten- 
tion he always gave to counsel addressing the 
court. And all the members of this bar, whether 
their knowledge of him has been official or per- 
sonal, or only derived from the study of his judi- 
cial decisions, unite in acknowledging the puritj 
of his private life, and those extraordinary tnteU 
lectual qualities, working upon a fund of deep and 
rich legal learning, acquired by the enlightened 
industry of early and middle life, which have 
placed him in the' very foremost rank of American 
jurists. In the presence of your honor, and ot 
gentlemen who have known him so intimately in 
official and private relations, it is most becoming 
in me, whose acquaintance with him has been, 
slight and recent, to do no more than to present 
the resolutions of the bar, and ask your honor's, 
permission to have them entered upon the records 
of the court. " 

Mr. Dana then read the proceedings of the bar, 
as follows: — 

" At a meeting of the members of the bar of the 
first circuit, held at Boston, on Saturday, the 15th 
of October, A. D. 1864, to take measures For giv- 
ing expression to the feelings of the bar on occa- 
sion of the death of Chief Justice Taney, the meet- 
ing having been called to order by Richard H. 
Dana, Jr., attorney of the United States, Sidney- 
Bartlett was appointed chairman, and Elias Mer- 
win, secretary. On motion of Mr. Dana, a com- 
mittee, consisting of Benjamin R. Curtis, Caleb 
Cushing, Richard H. Dana, Jr., and Sidney Bart- 
lett, was appointed to prepare and report resolu- 
tions for the consideration of the bar. At an ad- 
journed meeting, held Monday, the 17th of Octo 
ber^ A. D. 1864, the following resolutions, reported. 
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by Benjamin R Curtis, in "behalf of the commit- 
tee, were unanimously adopted, namely: — 

" 'Resolved, that the members of this bar render 
the tribute of their admiration and reverence for 
the pre-eminent abilities, profound learning 1 , in- 
corruptible integrity, and signal private virtues 
exhibited in the long and illustrious judicial ca- 
reer of the late lamented Chief Justice Taney. 

" 'Resolved, that the attorney of the United 
States be requested to communicate these proceed- 
ings to the court, and ask to have them entered on 
the records of the court. 

" 'Sidney Bartlett, Chairman. 

" 'Elias Merwin, Secretary.' " 

Mr. B. R. Curtis then addressed the court: — 

"May it please the court: I have been requested 
to second the resolutions which Mr. Attorney has 
presented. I suppose the reason for this request 
*s, that for six years I was in such official connec- 
tion with the late chief justice as enabled me to 
know him better than the other members of this 
bar. My intimate association with him began in 
the autumn of 1851. He was then seventy-three 
years old; a period of life when, the Scripture 
admonishes us, and the experience of mankind 
proves, it is best for most men to seek that repose 
which belongs to old age. But it was not best for 
him. I observe that it has been recently said, by 
one who had known him upwards of forty years, 
that during all those years there had never been a 
time when his death might not reasonably have 
been anticipated within the next six months. Such 
was the impression produced on me, when I first 
knew him. His tall, thin form, not much bent 
with the weight of years, but exhibiting in his 
carriage and motions great muscular weakness, 
the apparent feebleness of his vital powers, the 
constant and rigid care necessary to guard what 
little health he had, strongly impressed casual ob- 
servers with the belief that the remainder of his 
days must be short. But a more intimate acquaint- 
ance soon produced the conviction that his was 
no ordinary case, because he was no ordinary 
man. An accurate knowledge of his own physical 
condition and its necessities : an unyielding will, 
which, while it conformed everything to those 
necessities, braced and vivified the springs of life; 
a temper which long disciplinehad made calm and 
cheerful ; and the consciousness that he occupied 
and continued usefully to fill a great and difficult 
office, whose duties were congenial to him, gave 
assurance, which the event has justified, that his 
life would be prolonged much beyond the allotted 
years of man. In respect to his mental powers, 
there was not then nor at any time while I knew 
him intimately, any infirmity or failure whatever. 
I believe the memory is that faculty which first 
feels the stiffness of old age. His memory was 
and continued to be as alert and true, as that of 
any man I ever knew. In consultation with his 
brethren he could, and habitually did, state the 
facts of a voluminous and complicated case, with 
every important detail of names and dates, with 
extraordinary accuracy, and I may add with extra- 
ordinary clearness and skill. And his recollection 
of principles of law and of the decisions of the 
court over which he presided was as ready as his 
memory of facts. He had none of the querulous- 
ness which too often accompanies old age. There 
can be no doubt that his was a vehement and pas- 
sionate nature; but he had subdued it. I have 
seen him sorely tried, when the only observable 
effects of the trial were silence and a flushed cheek. 
So long as he lived, he preserved that quietness of 
temper and that consideration for the feelings and 
wishes of others which were as far as possible re- 
moved from weak and selfish querulousness. 
And I believe it may truly be said, that though 
the increasing burden of years had somewhat di- 
minished his bodily strength, yet down to the close 
of the last term of the supreme court, his presence 
was felt to be as important as at any period of his 
life. I have been long enough at the bar to re- 
member Mr. Taney's appointment; and I believe 
it was then the general impression, in this part of 
the country, that he .was neither a learned nor a 
profound lawyer. This was certainlv a mistake: 
His mind was thoroughly imbued with the rules 



of the common law and of equity law; and, what- 
ever may have been true at the time of his ap- 
pointment, when I first knew him, he was master 
of all that peculiar jurisprudence which it is the 
special province of the courts of the United 
States to administer and apply. His skill in ap- 
plying it was of the highest order. His power 
of subtle analysis exceeded that of any man I ever 
knew; a power not without its dangers to a judge 
as well as to a lawyer; but in his case, it was bal- 
anced and checked by excellent common sense and 
by great experience in practical business, both 
public and private. His physical infirmities dis- 
qualified him from making those learned re- 
searches, with the results of which other great 
judges have illustrated and strengthened their 
written judgments ; but it can be truly said of 
him that he rarely felt the need of them. The 
same cause prevented him from writing so large a 
proportion of the opinions of the court as his emi- 
nent predecessor; and it has seemed to me'proba- 
ble, that for this reason his real importance in the 
court may not have been fully appreciated, even 
by the bar of his own time. For it is certainly 
true, and I am happy to be able to bear direct tes- 
timony to it, that the surpassing ability of the 
chief justice, and all his great qualities of char- 
acter and mind, were more fully and constantly 
exhibited in the consultation-room, while presid- 
ing over and assisting the deliberations of his 
brethren, thanthe public knew, or can ever justly 
appreciate. There, his dignity, his love of order, 
his gentleness, his caution, his accuracy, his dis- 
crimination, were of incalculable importance. The 
real intrinsic character of the tribunal was greatly 
influenced by tbem, and always for the better. 
How he presided over the public sessions of the 
court some who hear me know. The blandness of 
his manner, the promptness, precision, and firm- 
"ness which made every word he said weighty, and 
made very few words necessary, and the unflag- 
ging attention which he fixed on every one who 
addressed the court, will be remembered by alt. 
But all may not know that he had some other at- 
tainments and qualities important to the prompt, 
orderly, and safe despatch of business. In the 
time of his predecessor the practice of the court is 
understood to have been somewhat loosely admin- 
istered. The amount of business in the court 
was then comparatively so small, that this occa- 
sioned no real detriment, probably no considerable 
inconvenience. But when the docket became crowd- 
ed with causes, and heavy arrears were accumu- 
lated, it would have been quite otherwise. The 
chief justice made himself entirely familiar with 
the rules of practice of the court and with the cir- 
cumstances out of which they had arisen. He had 
a natural aptitude to understand, and, so far as 
was needed, to reform the system. It was almost 
a necessity of his character to have it practically 
complete. It was a necessity of his character to 
administer it with unyielding firmness. I have 
not looked back to the reports to verify the fact, 
but I have no doubt it may be found there, that 
even when so infirm that he could not write other 
opinions, he uniformly wrote the opinions of the 
court upon new points of its practice. He had no 
more than a just estimate of their importance. 
The business of the supreme court came thither 
from nearly the whole of a continent. It arose 
out of many systems of laws, differing from each 
other in important particulars. It was conducted 
by counsel who travelled long distances to attend 
the court It included the most diverse cases, 
tried in the lower courts in many different modes 
of procedure. Some according to the course of the 
common law;, some under the pleadings and'prac- 
tice of the courts of chancery in England ; some 
under forms borrowed from the French law; 
many under special laws of the United States 
framed" for the execution of treaties; and many 
more so anomalous that it would not be easy to 
reduce them to any classification. And the tri- 
bunal itself, though it was absolutely supreme, 
within the limits of its powers, was bounded and 
circumscribed in its jurisdiction by the constitu- 
tion and by acts of congress, which it was neces- 
sary constantly to regard. Let it be remembered 
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also, for just now we may be in some danger of 
forgetting it, that questions of jurisdiction were 
questions of power as between the United States 
and the several states. The practice of the court 
therefore involved, not merely the orderly and 
convenient conduct of this vastly diversified busi- 
ness, drawn from a territory so vast, but questions 
of constitutional law, running deep into the frame- 
work of our complicated political system. Upon 
this entire subject the chief justice was vigilant, 
steady, and thoroughly informed. Doubtless it 
would be the tendency of most second-rate minds, 
and of not a few first-rate minds, to press such a 
jurisdiction out to its extremest limits, and occa- 
sionally beyond them ; while for timid men, or for 
those who might come to that bench with formed 
prejudices, the opposite danger would be imminent. 
Perhaps I may be permitted to say, that though on 
the only important occasions on which I had the 
misfortune to differ with the chief justice on such 
points, I thought he and they who agreed with 
Iiim carried the powers of the court too far, yet, 
speaking for myself, I am quite sure he fell into 
neither of these extremes. The great powers in- 
trusted to the court by the constitution and laws of 
his country he steadily and firmly upheld and ad- 
ministered; and, so far as I know, he showed no 
disposition to exceed them. 

"I have already adverted to the fact that his phys- 
ical infirmities rendered it difficult for him to 
write a large proportion of the opinions of the 
court. But my own impression is that this was 
not the only reason why he was thus abstinent. 
He was as absolutely free from the slightest trace 
of vanity and self-conceit as any man I ever knew. 
He was aware that many of his associates were 
ambitious of doing this conspicuous part of their 
joint labor. The preservation of the harmony of 
the members of the court, and of their good-will 
to himself, was always in his mind. And I have 
not the least doubt that these considerations often 
influenced him to request others to prepare opin- 
ions, which he could and otherwise would have 
written. As it was, he has recorded many which 
are important, some of which are very important. 
This does not seem to me to be the occasion to 
specify, still less to criticise them. They are all 
characterized by that purity of style and clearness 
of thought which marked whatever he wrote or 
spoke; and some of them must always be known 
and recurred to as masterly discussions of their 
subjects. It is one of the favors which the Prov- 
idence of God has bestowed on our once happy 
country, that for the period of sixty-three years 
this great office has been filled by only two per- 
sons, each of whom has retained, to extreme old 
age, his great and useful qualities and powers. 
The stability, uniformity, and completeness of our 
national jurisprudence are in no small degree at- 
tributable to this fact. The last of them has now 
gone. God grant that there may be found a suc- 
cessor true to the constitution, able to expound and 
willing to .apply it to the portentous questions 
which the passions of men have made. " 

Caleb Cushing, Esq., then addressed the court 
as follows: — 

"May it please your honor:— I, also, have been 
placed in official and personal relations with the 
late Chief Justice Taney, which although not so 
close as those of Mr. Curtis, his associate on the 
bench, yet sufficient to render it an act of public 
duty on my part, as well as of individual respect, 
to address the court on this occasion, and to mani- 
fest in imperfect words my profound reverence of 
the_ person and the memory of the venerable and 
venerated chief justice. I do this, I undertake to 
speak of his life and character, with something of 
the same emotion as if that great magistrate, in 
all the gravity of his rank and station, were now 
before me in corporal presence on the bench. 
He had presided over the majesty of the supreme 
court during the long period of almost a complete 
historical generation of the human race, so that 
for us of this day he had become the living voice 
of the law, — 'reipublicse lex loquens.' He was 
one of those men who possess such tenacity of 
vitality as half to suggest that the human body may 
sometimes endure to extreme old a^e by the mere 



force of a great mind within it, as if the will bad 
power to withstand physical decay, and repel the 
attacks of death. He had inducted into office nine 
presidents of the United States; and as he stood, 
on that historic eastern front of the capitol, the 
republic's 'giant steps,' in the lofty dignity of his 
great form and office, year after year witnessing 
and assisting at the rise and fall of parties, of 
administrations, of dynasties, all else seemed to 
be transitory as day and night, evanescent as 
dream-spectres, whilst he and it were stable and 
monumental alone in this government. Take him 
for all in all, it is not too much to say that he 
worthily filled the high place, which Jay and 
Ellsworth and Marshall had already rendered 
illustrious, exhibiting in his life, like them, that 
supreme type of nobleness, which no hereditary 
charters of greatness can bestow, but which con- 
sists in the unmistakable impress of genius 
stamped upon his human work by the master-hand 
of God. Compared with them, his intellectual 
character had more of unity and simplicity, be- 
cause it was more exclusively juridical; as he 
never entered congress, and as no part of his life 
was occupied with political debate or agitation; 
and he exercised functions other than legal only 
during the brief period, that, accidentally as it 
were, and not from chosen vocation, he filled the 
office of secretary of the treasury. "With this ex- 
ception, and with some further exception as a 
member of the legislature of his state, his long life 
was passed either at the bar of the state of Mary- 
land or of the United States, or on the bench of 
the supreme court. 

"His professional career was nearly contempo- 
raneous with the judicial career of Chief Justice 
Marshall, to whose political school he belonged; 
and as Marshall and he together held the office of 
chief justice for more than sixty-three years, 
Marshall upwards of thirty-four years, and 
Taney upwards of twenty-eight years, they to- 
gether, and their learned associates, may be said 
to have built up the great construction of our 
federal jurisprudence, of which the foundations 
only were laid in the time of Jay and Ellsworth. 
As a member of the bar and as attorney-general 
of Maryland, and as a member of the bar and at- 
torney-general of the United States, he prepared 
himself, as your honor has since done, for the dis- 
charge of the higher and larger duties of the 
bench. His opinions, therefore, as they appear in 
the six last volumes of Peters, in the twenty-four 
volumes of Howard, and in the three volumes of 
Black, compose the great records of his judicial 
life ; and they constitute a monument of useful- 
ness, and a title of fame deserving to be placed on 
a level at least with the opinions of any of the 
most renowned magistrates of France, of England, 
or of the United States. As matter, and as 
reasoning, they are distinguished by complete- 
ness of learning, by comprehensiveness of grasp, 
and perspicacity of thought, by logical precision, 
clearness and perfection of argument, and by con- 
clusions which command our respect, and not sel- 
dom our assent, even when contrary to those of the 
majority of the court. As rhetorical style, they 
are of unsurpassed excellence, and perfect models 
of judicial composition. The diction is pure and 
chaste, without solecisms of word or grammar; 
the sentences are well constructed; the thoughts 
are systematically arranged; the propositions are 
symmetrical, with their conditions or qualifica- 
tions, not patched on rudely, or loosely scattered 
about, but incorporated into the sentence or para- 
graph ; and the whole show signs of the limse labor 
of a skilful hand and well-trained intellect. In 
illustration 6f all these qualities, wemay point to his 
opinion in the case of The Genessee Chief, which 
reversed the law of the court, as laid down by 
Marshall, on the question of admiralty jurisdiction 
in the navigable fresh waters bf the United States ; 
his dissenting opinion in Smith v. Turner, and 
Norris v. Boston, commonly called the 'Passenger 
Cases;' and his opinions in the case of Luther v. 
Borden, and the case of Ableman v. Booth. 

"His deportment towards the bar was uni- 
formly attentive, courteous, and' kind, self-respect- 
iug, and, therefore, respectful; which was the 
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more important, not only because he, of course, 
spoke for the court in its official communications 
with the bar, butbecause he generally pronounced 
the law on all questions of the practice of the 
court. Of the inner qualities of the judicial 
character of the chief justice, as observed by his 
associates on the bench, who alone could see and 
appreciate those qualities, Mr. Curtis has spoken 
in terms of cordial praise befitting himself and 
the subject; and your honor cannot fail to bear 
similar testimony to the exalted virtues of a 
cherished friend and respected chief. I speak 
of the private character of the chief justice only 
to say that it was such as became his public 
life; tender and affectionate in domestic relations, 
courteous with a sort of gentle stateliness of 
courtesy in social intercourse, dignified and yet 
of unaffected simplicity in all things, so that* in 
his presence one felt the sense of his greatness, 
not oppressively but pleasurably, as a force that 
warmed and cheered, while it also attracted and 
elevated all within the scope of its influence. You 
forgot, then, the great and lofty magistrate, and 
saw only the high-toned gentleman, the wise and 
good man, on whose ordinary life the weight of 
conscious power rested as gracefully as the robes 
of office which invested him on the bench. May 
it please your honor, such, after twenty-eight 
years of personal observation and knowledge, are 
my impressions of the judicial career and public 
and private character of Chief Justice Taney. 
And permit me now in conclusion to touch, and 
but to touch, a class of considerations, which are 
in all men's minds, and of which not to speak at 
all might be taken to imply that nothing can be 
appropriately spoken. We live in a country of 
republican institutions, where debate, oral and 
written, is free even to licentiousness; where 
political parties or factions occupy the field of 
publie affairs; and where all conspicuous persons 
are subject alike to unmeasured praise or un- 
measured blame according to the prevalent pas- 
sions of the hour. If, as Lord Palmerston once 
said, the agitations of opinion are the consumers 
of life, so they are also the creators of life, in all 
elective governments. They are the drawbacks 
on the blessing of liberty, they are the price at 
which greatness is purchased. None, therefore, 
traverse the troubled sea of political affairs with- 
out being tossed or buffeted by the waves or winds 
of party opinion. 

"Thus it happened to Taney; but so also it hap- 
pened to Jay, to Ellsworth, and to Marshall. Each 
of them passed from political life to the bench. 
Nay, more, Jay held the appointment of envoy ex- 
traordinary to Great Britain, and Ellsworth that 
to France, each while continuing for a while to be 
chief justice ; and Marshall exercised at the same 
time the functions of secretary of state, and of 
chief justice. Be sure that each of these great 
men. eitber before, or after, or during his tenure 
of the chief justiceship, performed some political 
act not less unacceptable.to adversary parties than 
any performed by Taney while secretary of the 
treasury. Be sure, also, that if it were worth 
one's while, on a solemn occasion like this, to deal 
seriously with any of these futilities of bygone 
controversy, it would be easy for me to cite opin- 
ions of Marshall, to say nothing of Jay and Ells- 
worth, which occasioned at the time not less of 
party sensibility than any one of Taney's. But 
enough of this. If we refuse to be just even to 
the great men of our country while they are liv- 
ing, we can afford to be generous to tbem when 
they are dead, and when they cease to stand in the 
pathway of our convictions, our interests, and our 
ambitions. When their human forms no longer 
move and speak and act, but come to bePfixed and 
silent on the canvas of history, when the mortal 
man has put on immortality, and he but appears 
to us in memory like one of the disembodied shad- 
ows of statesmen and heroes in the divine visions 
of Dante, then, if living he were truly great, he 
looms up the more grandly in death, his propor- 
tions magnified in the haze of the distance, the 
faulty points shaded over and filled up, but the 
mighty outlines imaged to the eye with tenfold 
distinctness and vividness of perception. Thus, ! 



in my judgment, will the world see Taney here- 
after, as it now does Jay and Ellsworth and Mar- 
shall. And he, like them, so long as the memory 
of present time endures, will stand secure on the 
pedestal of the ages, statuesque in his ermined 
dignity, colossal in his intellectual lineaments, to 
be admired and honored, — and may we not hope to- 
be emulated? — as one of the greatest among the 
great men of America. " 

Charles L. Woodbury, Esq., then addressed the 
court as follows : — 

"May it please your honor:— The eulogy upon 
the intellectual ability of the late chief justice I 
may well leave to abler hands than mine, to the 
leaders of this bar, whose discrimination and ex- 
perience so well fit them to the duty. I have risen 
simply as one who probably has known the late 
chief justice longer than any other member of this 
bar, to offer the tribute of my respect. In my 
youth the residence of my father was for many 
years in close proximity to his, and in the daily 
intercourse of families it was my privilege to see 
him frequently in his domestic circle. After- 
wards, when called to the bar, I had occasions in 
the supreme court to feel his personal kindness, 
and to observe that it was extended considerately 
to all the younger members of the bar. As a stu- 
dent and young lawyer in that section, I always 
found the local fame of Mr. Taney as the first 
lawyer of Maryland, since the palmiest days of 
Luther Martin, an axiom of belief. The late 
chief justice was not merely the calm, dignified, 
and untiringly laborious cabinet minister and 
judge as all saw him. That placid exterior was 
not the result of apathy, nor did it denote an 
emotionless nature. Within the depths of his 
character there was a great and stormy energy ; 
within his heart there was a depth and power of 
passion that stirred and woke his intellectual na- 
ture to the highest efforts of his genius. He 
knew how to govern himself. Like General Wash- 
ington, his entire self-control, and that perfect 
self-command to which his iron will had subjected 
his whole physical nature, gave him that loftiest 
of moral dignity, inspiring awe as well as admira- 
tion at his equitable and emotionless conduct. He 
was a chief. Had he been a soldier he would have 
been a hero. For forty years that great man has 
occupied most distinguished positions in the state, 
with a personal bearing as unruffled as if no storm 
could sweep the surface. And yet amid all this 
native strength of character and powerful self- 
control, his domestic virtues were most fully de- 
veloped and of the kindest nature. 

"Mr. Taney accepted his judicial position as an 
end; and it is, I think, safe to say that he had no 
political ambition. His highest eulogy, and the 
one most befitting the lofty station that he filled, 
was that in all his official and private intercourse 
his conduct was always becoming the high- toned • 
gentleman, and believing Christian, which he pro- 
fessed himself to be before the world. Heaven 
grant that in the future our country may have 
other chief justices as great and good as him. " 

His honor Judge Clifford then spoke as fol- 
lows:— 

"The court cordially concurs with the members 
of the bar in their testimony of respect to the 
memory of Chief Justice Taney, and will cheer- 
fully, but with heartfelt sorrow, comply with 
their request to place the resolutions they have 
adopted upon the records of the court. Death has 
removed from the high sphere of his duties the 
venerable chief justice of the supreme court of 
the United States, and it is eminently fit and 
proper that the members of this bar should pause 
in the midst of their usual avocations and give 
public expression to their sense of the great loss 
they have sustained, and to the profound respect 
and veneration they entertain for the exalted pri- 
vate virtues and distinguished public services of 
the great magistrate, whose earthly career is now 
closed forever. Rest assured that the court fully 
approves the resolutions you have adopted, and 
will heartily unite with you in responding to the 
sentiments which they contain. Such a manifes- 
tation of the sense of the greatloss which has been 
sustained in his death, not only by the bench and 



[30 Fed. Cas. page 1345] 



FEDEKAL JUDGES 



tho bar, but by tbe whole people of the United 
States, is no more than what is befitting this occa- 
sion, and entirely accords •with my own views and 
feelings upon the subject. Having enjoyed his 
confidence for more than a quarter of a century, 
and for six years last past been associated with 
him in the bench of the supreme court, I should 
do injustice to my own feelings if I omitted to say 
that none can fully appreciate the extent of the 
loss which the surviving members of the supreme 
court have sustained, except those who have 
known him intimately, and often met him at the 
private consultations and conferences of the court. 
All such must forever feel that the whole country 
has peculiar and lasting cause to mourn his loss as 
a great and good man, and as a learned, wise, and 
just magistrate. Unreal greatness of every kind 
always diminishes as you approach it, but true 
judicial greatness shines even brighter in the con- 
ference-room than, in the bench or in the forum of 
public discussion. Those who have often met him 
in those weekly conferences best know the great 
value of his public services, because tbe best op- 
portunities were afforded there to witness his un- 
erring love of justice, the exhibitions of his pro- 
found experience, and the clearness, strength,~and 
comprehension of the logical resources of his 
mind. Justice requires me to say that, in his 
hands, the most complicated causes were made 
plain, and the weightiest and most difficult ques- 
tions became of ready and easy solution, and yet 
he was as willing to concede to his associates the 
right of independent judgment as to exercise it 
himself; and in cases of real doubt and difference 
of opinion was as prompt as any of them to mod- 
ify or even yield his first impressions. Extended 
remarks upon his recorded judgments are unneces- 
sary, as that duty has been well performed at 
the bar. Undoubtedly they constitute the great 
legacy he has left to his country, and it does not 
require the gift of prophecy to foretell that they 
will have the effect to preserve his memory in 
grateful remembrance as long as the constitution 
of the United States, and the institutions of free 
government which it ordains, shall endure. Suf- 
fice it to say upon this subject, that, in my judg- 
ment, the opinions delivered by the chief justice 
during the long period he presided in the supreme 
court of the United States, are unsurpassed as 
clear, logical, and correct expositions of law, if 
due regard be had to their number, tq>the magni- 
tude of the controversies, and the scope and va- 
riety of the questions which the controversies 
involved. 

"Chief Justice Taney was a native of Maryland, 
and was born on the 17th of March, 1777, in Cal j 
vert county, in that state. His ancestors were 
among the earliest settlers of the state, having 
emigrated from England to that colony in the time 
of the Protector. Most of them were Catholics, 
and for many years they experienced the disabili- 
ties incident to their religious faith, under the in- 
tolerant legislation of the parent country. Better 
times, however, were approaching, and when the 
people of Maryland adopted their constitution, 
in 1776, they abolished all such distinctions, and 
established full equality of political privilege, ir- 
respective of religious opinion. Subsequent to 
that period, the father of the subject of these re- 
marks was repeatedly elected to represent his 
native county in the lower house of the legislature, 
and ever after enjoyed the full benefits of religious 
toleration. . Influenced, perhaps, by those consid- 
erations he afterwards sent his son, Roger B. 
^aney, to Dickenson College, in the state of Penn- 
sylvania, which was under the superintendence of 
Protestant professors. Persons who knew him 
well have often remarked that it was there that 
he learned his views of religious toleration, and it 
was there, also, that he completed his classical 
education. Choosing the law for his profession, 
he commenced its study at Annapolis, in 1796, the 
year after he graduated. As is well known, he 
read law with Jeremiah T. Chase, chief justice of 
the general court of the state, and was admitted 
to practice in three years after he commenced the 
study. When admitted to the bar he immediately 
returned to his native county to practise his pro- 
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f ession, and in the autumn of the same year, when 
but twenty-three years of age, was elected a dele- 
gate to the general assembly of the state. Con- 
temporaries agree that he displayed in the assem- 
bly an intrepidity of character and an uprightness 
of motive which secured for him the esteem and 
admiration of his associates, but he declined a re- 
election with a view of applying himself more 
closely to the practice of his chosen profession. 
Actuated by the motive of enlarging his business, 
he left his native county and removed to the coun- 
ty of Frederick, where he resided for twenty-two 
years. While residing there, in 1816, he was elect- 
ed to the senate of the state, and served with 
great distinction as senator for the term of five 
years. Politics, however, had not sufficient charms 
to tempt him to abandon the favorite pursuit of 
his life. On the contrary, the universal testimony 
is, that during the period he resided there he very 
much increased his practice, and that it embraced 
the widest range of subjects and every description 
of civil and criminal jurisprudence, which, doubt- 
less, had the effect to lay even more deeply than 
had been done in his preparatory studies, the 
foundations of those solid professional attain- 
ments, which so eminently fitted him for the per- 
formance of the still higher class of duties which 
devolved upon him in after life. Evidence is not 
wanting to show that his competitors at the bar, * 
during that period, were jurists and advocates of 
the very highest order of talent, as will abundant- 
ly appear by a reference to the judicial reports of 
the state. Mention need only be made of Pinkney, 
Martin, Harper, and Winder, but there were a 
host of others of less age, just advancing into the 
first rank of the legal profession. Powerful as 
was the competition, still his practice, as has been 
well remarked by a distinguished writer, was con- 
stantly increasing, and in a brief time became 
both extensive and lucrative, 'not only in the 
county courts in the judicial district where he re- 
sided, but also in the court of appeals.' Consid- 
erations, growing out of the increase of his busi- 
ness, induced him, upon the death of Mr. Pinkney, 
to accept an invitation to remove to the city 6f 
Baltimore, from which came a large portion of his 
commercial practice. One who knew him well 
says that the field was too tempting to be shunned, 
and that he ' entered upon it in the full vigor of 
his faculties, with an established reputation and 
with talents and attainments that fitted him to 
maintain it against all opposition.' After his re- 
moval to Baltimore the field of his professional 
practice was very much enlarged. Several of his 
former competitors had been removed by death, 
and his services were now sought, on one side or 
the other, ' in most of the controversies of great 
magnitude, litigated in the tribunals of the state, 
and he at once entered upon the more enlarged 
sphere of practice in the supreme court at the city 
of Washington, .over which he has since„presided 
for so many years. Additional labor was also de- 
volved upon him a few years later by his accept- 
ance of the appointment of attorney-general of the 
state. The appointment was made in .837, and it 
appears that he continued to hold the office until 
June, 1831, when he resigned it upon receiving the 
appointment to the same office under the federal 
government. Power of appointment, when he was 
commissioned as attorney-general of the state, 
wr.s vested in the governor and council, and the 
fact that he was known to be opposed to those 
functionaries when the office was tendered to him 
furnishes but one among many evidences which 
exist to show that a high estimate was placed upon 
his personal character and professional qualifica- 
tions. Beyond doubt he was, at that period, the, 
leading advocate at the bar of his native state. 
Old competitors had passed away or been left be- 
hind, and he remained without a rival ; but in a 
few years a new and equally accomplished com- 
petitor appeared to compete for the first honors of 
that distinguished bar. William Wirt removed 
to Baltimore in 1829, still possessing all the power 
and eloquence which he had displayed in his ear- 
lier practice in that city, and which had character- 
ized his brilliant efforts as attorney-general in the 
supreme court of the United States. Comparison 
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between those distinguished advocates will not bo 
attempted, as it is well known that ' their profes- 
sional talents were as diverse as their manner at 
the bar and their style of elocution.' Reference 
to the judicial records will show that they of ten 
met, and it will be sufficient to say that the exact 
and comprehensive legal knowledge of the chief 
justice, together with his calm and clear logic, 
made him a full match for his polished aud im- 
passioned competitor, and that he came out of 
the contest with a reputation greatly increased, as 
all his contemporaries freely admit. But circum- 
stances over which he had no control soon opened 
a new field for tha employment of his professional 
talents. Difficulties in the cabinet of General 
Jackson induced Mr. Berrien to resign the office of 
attorney-general of the United States, and in June, 
1831, the president having come to the conclusion 
to reconstruct the cabinet, tendered Mr. Taney 
that office, which he accepted; and he continued 
to discharge its duties with unsurpassed ability 
and success until, at the earnest solicitation of the 
president, he resigned it to accept the office of sec- 
retary of the treasury. His appointment as secre- 
tary of the treasury was made in September, 1833, 
and on the 22d of the same month he issued the 
celebrated order for the removal of the deposits. 
By that order he gave great offence to a majority 
of the senate, in consequence of which his nomina- 
tion was rejected, and he returned to the city of 
his residence to practise his profession. Whatev- 
er explanations of these events are necessary have 
already been given at the bar, and need not be re- 
peated. Enjoying the confidence of the president, 
as he did, it was hardly to be expected that he 
would long remain in private life, and, according- 
ly, upon the resignation of Mr. Justice Duval, in 
January, 1835, he was nominated as an associate 
justice of the supreme court of the United States, 
but the senate refused to entertain the nomination, 
except to postpone it indefinitely on the last day 
of the session. Chief Justice Marshall died on fhe 
6th of July, 1835, and on the 2Sth of December fol- 
lowing, the president sent to the senate the name 
of Roger B. Taney for the office of chief justice of 
the supreme court, made vacant by the death of 
that illustrious magistrate. But the senate did 
not act upon the nomination until the loth of March 
following, when it was confirmed by a large ma- 
jority. Further comment upon his judicial opinions 
will not be attempted, except to say that they are 
invariably based on principle more than on decided 
cases, as may readily be seen by consulting any 
one of the thirty-three volumes where they are to 
be found. Taken as a whole they constitute an 
imperishable monument to his memory, which 
needs no further inscription to insure its trans- 
mission to future ages. Great as is his loss to the 
country, it is even greater to the surviving mem- 
bers of the court over which he so long presided, 
because to them it is irreparable. Irreparable, I 
repeat, not only on account of his great experience 
and profound knowledge, but also on account of 
his pre-eminent ability and success in presiding 
over the deliberations of the court. Some of the 
duties incident to that position are as delicate as 
they are important, and yet he always performed 
them to entire acceptance. Indeed, his whole in- 
tercourse with his associates was characterized 
by such a sense of justice and impartiality, and by 
such an unrivaled equanimity, exemplary benigni- 
ty of temper, and amenity of manners, that no one 
of the number ever had the slightest cause of of- 
fence. Nothing need be said of his privatelife, 
as all concede that it was eminently worthy of the 
exalted character he sustained in all the public 
stations which he filled. Attempts have been 
made to call in question his patriotism ; but I think 
it my duty to say, what I sincerely believe, that 
the charges were as unfounded as they are now 
harmless to the object of their attack. Gone to 
the grave in the full fruition of his honors, his 
reputation is above the reach of any such reproach. 
Reverence for the constitution of the United 
States was a leading characteristic of his judicial 
life, as every one knows who was ever associated 
with him in'the bench, and as all others may know 
if they will but consult his -judicial opinions upon 



constitutional questions. He revered the consti- 
tution as the great result of the Revolution, and as 
having been ordained ' to form a more perfect un- 
ion, establish justice, insure domestic tranquillity, 
provide for the common defence, promote the gen- 
eral welfare, and secure the blessings of liberty ; » 
and I have no hesitation in declaring that there is 
not an act of his life inconsistent with that prof es- 
sion. Pursuant to the reqnest of the members of 
the bar it is ordered that the resolutions which 
have been read shall be placed upon the records of 
the court. " 

The following is reprinted from 5 Blatchf . 
552: . 

The following proceedings took place in the cir- 
cuit court of the United States for the northern 
district of New York, at the city of Albany, be- 
fore Mr. Justice Nelson and Judge Hall on the 
14th of October, 1864: 

The Death of Chief Justice Taney. 

Mr. John V. L. Pruyn addressed the court as 
follows : 

"May it please the court: I am sure that the 
duty I am about to perform is one which will meet 
the cordial approval of your honors. I wish to 
announce in form, in order that a proper record 
of the event may be made, by your direction, on 
the minutes of the court, the sad news which we 
all heard yesterday, of the death of the chief jus- 
tice of the supreme court of the United States. 
His feeble health for several years past, had, at 
his great age, rendered this event one to which 
his friends and the country had looked forward as 
likely, in the course of nature, soon to occur, and 
the weight of the blow has thus been somewhat 
lessened by the premonitions of its occurrence. 
Looking at the large powers vested in the su- 
preme court of the United States — much greater 
under our form of government than those lodged 
with tribunals occupying relatively the same posi- 
tion in other countries — the extent and character 
of its jurisdiction, and the high respect in which 
its judgments have been held, the loss o'f its pre- 
siding judge is an event of very great importance 
in the constitutional and judicial history of our 
country. In this case that importance is unus- 
ually marked. The deceased chief justice had 
held, his high office for the long space of twenty- 
eight years and upwards, discharging its duties 
with an ability and integrity which was admitted 
by the whole country. During this extended pe- 
riod many constitutional questions of great im- 
portance were passed upon by the court, after 
their discussion by the most distinguished coun- 
sel in the land, and most of the vexed points 
which disturbed our early judicial history were 
disposed of. In their decision the clear and lu- 
minous mind of the chief justice appears in every 
page, and his opinions will hereaf te"r be referred 
to, as worthy of the reputation of a court which 
has numbered among its judges so many illustrious 
names. In the few hours which have passed (and 
those interrupted by other cares) since I was re- 
quested to discharge the duty I am so imperfectly 
attempting to perform, I have only had time to 
bring together a few of the events in the life of 
the late chief justice, which may be of interest to 
us who survive. 

"Roger Brooke Taney was born in Calvert 
county, Maryland, on the 17th of March, 1777, and 
thus was, at the time of his death, in the 88th year 
of his age. He graduated at Dickinson College, 
Pennsylvania, in the year 1795, studied law at 
Annapolis, was admitted to the bar in 1799, and in 
the sameyear was elected to the house of delegates 
in Maryland, being the youngest member of that 
body. He declined a re-election to this office, pre- 
ferring to give his whole time and energies to his 
profession. In the year 1800 he removed from his 
native county, where he had commenced practice, 
to Fredericktown, where he pursued his profes- 
sion most laboriously for tweniy-two years, when 
he changed his residence to Baltimore. During 
this period he attained a high position at the bar; 
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and the Maryland Reports of that time show that 
lie was engaged In many of the important cases 
which were brought before the courts of that state, 
meeting in argument such men as Pinkney, "Wil- 
liams, Martin, and others of the eminent lawyers 
of that commonwealth. In some of these cases, 
with that firmness of purpose for which he was so 
distinguished, Mr. Taney stood up manfully for 
what he believed the right, without regard to pub- 
lic opinion. In no instance was this more conspic- 
uous than in that of the Reverend Mr. Gruber, a 
Methodist clergyman, who had been indicted for 
an attempt, by his preaching at a camp-meeting, 
to stir up an insurrection among the slaves. By 
the cleverness and ability displayed by Mr. Taney 
on the trial, the prisoner was acquitted. For a 
long period (I quote from one of his biographers) 
* the Methodists of that section entertained the 
kindest feelings for the Roman Catholic advocate, 
who had successfully defended their pastor against 
popular excitement and judicial power.' Mr. 
Taney served one term in the senate of his native 
state— from 1816 to 1S21. In 1833 he removed to 
Baltimore, where he almost immediately entered 
upon a large practice in the federal courts. The 
then recent death of Mr. Pinkney, Mr. Martin, Mr. 
Harper, and others of the leading members of the 
bar, had left the space to be filled, which Mr. 
Taney entered upon with all that zeal, industry 
and ability which had already secured him a 
wide reputation. In 1S27 he was appointed, by the 
governor and council, attorney general of Mary- 
land. The estimation in which he was then held, 
may be inferred from the fact that he was politi- 
cally opposed to the appointing power. It was 
during his professional career, while residing in 
Baltimore, that Mr. Taney and Mr. Wirt often met 
in professional struggles, and to the honor of the 
'fitter it should be said, that he never hesitated to 
speak in the highest terms of the great ability of 
his adversary. In June, 1831, Mr. Taney was ap- 
pointed by General Jackson attorney general of 
the United States. Most exciting questions arose 
during this administration, especially those of nul- 
lification, and the recharter of the United States 
Bank. The attorney general stood firmly by the 
president in all these controversies, and, on the 
resignation of Mr. Duane, as secretary of the 
treasury, growing out of the question as to the re- 
moval of the government deposits from the Bank 
of the United States, Mr. Taney, in. 1833, was 
transferred to the treasury department. His cele- 
brated order, removing the deposits, led to the re- 
jection of his nomination as secretary of the treas- 
ury by the senate, and, in June, 1834, he resigned. 
The term of about nine months during which he 
held this office, was, it is believed, the only time 
during which he was entirely withdrawn from 
professional life. In the early part of 1835 Gen- 
eral Jackson nominated Mr. Taney to the senate 
as one of the associate justices of the supreme 
court, in the room of Judge Duvall, deceased. The 
senate did not act on the nomination, and, Chief 
Justice Marshall having died in the summer of 
1835, the president, on the. 23th of December of 
that year nominated Mr. Taney as chief justice, 
which nomination was confirmed on the 15th of 
March, 1836. Mr. Clay, it is said, strenuously op- 
posed the confirmation of the nomination, but 
frankly admitted to Judge Taney, years afterward, 
that he regretted his course, adding, with a cordial 
shake of the hand, that he regarded him as a wor- 
thy successor of Chief Justice Marshall. What 
higher praise could have been asked for? 

'•Judge Taney held the circuit court in Mary- 
land, during the year 1S36, and took his seat on 
the bench of the supreme court in January, 1837. 
From that time to the day of his death, the history 
of the chief justice is known to the world. The 
published reports of the decisions of the high tri- 
bunal over which he so ably presided, speak of and 
for his labors far more emphatically than anything 
I could say. Did time allow me, I might refer to 
the great learning and ability displayed in many 
of the opinions he pronounced, and especially of 
the luminous character of those which related to 
constitutional questions. But I must pass this by, 
and proceed to other topics. I will not undertake 



to speak at length of the professional ability and 
mental characteristics of the departed judge. 
That duty will no doubt be more ably and 
more appropriately performed in another place, 
and under circumstances which will give the occa- 
sion a national character. He was a well read and 
profound lawyer, strong in his convictions as to 
great principles, and firaily adhering to them. In 
the clearness and logical character of his judg- 
ments, he was not excelled by any jurist of our 
country. It was beautifully remarked of him, 
by Mr. Wirt, that he was 'the man of moonlight 
mind; I mean,' he said, 'the moonlight of the 
Arctics, where you have all the light of day with- 
out its glare.' His deportment on the bench was 
beyond all praise. The quiet dignity of his man- 
ner, and the ease and grace with which he presid- 
ed over the deliberations of the court, can never 
be forgotten by those who witnessed them. And 
how can I speak of his conduct to the bar ? Never 
was a judge more kind, more considerate, more 
patient than he. Every one who addressed him, 
while impressed with the presence in which he 
stood, still felt that he was speaking, as it were, to 
a friend— one who would overlook the imperfect- 
ness of his argument, and patiently weigh and 
consider every view presented. But the chief jus- 
tice was that without which acquirements, learn- 
ing, all other attainments, are of little moment — a 
thoroughly incorruptible, fearless and honest 
judge. Little did those who only saw him presid- 
ing in court, where the kindness and childlike 
gentleness of his manner were so apparent, know 
how brave a heart beat under that quiet and calm 
exterior. He was one of the few — alas ! how few 
there are — who had the moral courage to do what 
he believed to be right, and I am firmly convinced, 
that rather than yield his views on any of the 
great questions of constitutional law which form 
the groundwork of our institutions, he would 
readily have sacrificed his life. But you, sir, 
[addressing Mr. Justice Nelson] who were associ- 
ated with him so many years in the discharge of 
your high official functions, knew him so well, you 
so thoroughly understood his many excellent 
qualities both of heart and mind, his great attain- 
ments and his elevated character, that I feel that, 
in your presence, I ought not to say more on this 
subject. 

"The daily beauty and simplicity of the private 
life of the chief justice I believe to have been al- 
most without parallel along the great men of our 
country! In his conversation he was most attract- 
ive, winning and instructive, and 1 never left, after 
an interview with him, without increased regard 
for his virtues and character. Of his religious 
life I cannot venture to speak, except perhaps to 
say that which is known to us all, that he was one 
of the most prominent members of the Roman 
Catholic Church in this country — devoted, in the 
broad spirit of Christianity, to its institutions and 
its interests. But he comprehended all classes of 
men in his sympathies, and showed his faith by a 
life of duty, integrity and Christian devotion here, 
which, we reverently trust, has secured for him 
an eternal reward in that blessed state to which 
he has gone. ' Clarum et venerabile nomen ' — ' 
long may the influence of the ability, the integ- 
rity, and the pure and elevated character of the 
great departed judge, remain with the members 
of that august tribunal over which he so long and 
honorably presided. May it please the court, I 
now move that an appropriate entry of the death 
of Chief Justice Taney, be made by the clerk on 
the records of this court, and that the court do 
now adjourn. " 

Mr. Justice Nelson responded as follows : "The 
death of Chief Justice Taney, from his great age, 
in his eighty-eighth year, and bodily infirmities, 
was not unexpected.- For several years past he 
has been, physically, so feeble as to excite, con- 
stantly, the serious apprehension of his family 
and friends. But his mind, during all these 
years, and at all times, has been unimpaired. 
The life and public services of this venerable and 
eminent judge have been so long and so conspic- 
uously before the country, that it can hardly be 
necessary to do more than to allude to them. He 
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was one of themostlearned and able lawyers of the 
nation, while engaged in the practice of the law, 
and well earned and achieved the highest honors 
of his profession; and, in all the public offices 
and employments which he has filled — attorney- 
general of the United States, secretary of the treas- 
ury, and chief justice of the supreme court of the 
nation — his clear intellect and unpretending hab- 
its, both in public and private life, were always 
distinguished characteristics. There never was 
a public functionary, in this or any other country, 
who brought to the investigation of the great 
questions that came before him, political or ju- 
dicial, or to the discharge of his high duties, a 
clearer understanding, or purer heart, or greater 
patience and devotion in the pursuit of right and 
justice. Few men possessed a more well balanced 
mind in the discharge of varied duties and re- 
sponsibilities, and in the application of it to the 
business affairs of life. In his nature and tem- 
perament, there were fewer disturbing elements 
than ordinarily fall to the lot of humanity. His 
disposition was kind and generous; and his inter- 
course and association with his brethren and the 
bar were most courteous and friendly. He was 
always ready and willing to give them the bene- 
fit of his counsel and advice. In his death, the 
country has lost a public servant, a large portion 
of whose life has been devoted to her service — 
the bench and the bar, their best friend and 
brightest ornament. Those of us who have been 
long and intimately associated with him feel most 
deeply his loss. He was our friend and brother. 
Our best consolation is in the memory of his vir- 
tues and of the good deeds that filled the measure 
of his life. " 



THOMPSON, SMITH. 
[For brief biographical notice, see 30 Fed. Cas. 139S.J 

The following notice is reprinted from 2 
Paine, (Preface:) 

To Justice Thompson, however, we are chiefly 
indebted for the learned, clear, and satisfac- 
tory decisions which are contained in this 
volume. In the long list of eminent jurists 
whom the state of New York is proud to en- 
roll among her sons, none, perhaps, were more 
conspicuous for those sterling qualities of head 
and heart which constitute the able and effi- 
cient judge than Smith Thompson. He pos- 
sessed a mind of remarkable clearness and vig- 
or, and powers of analysis and close reasoning 
of no ordinary kind.' Modest in his deportment, 
and plain in his manners, he yet had a firmness 
of purpose and an independence of spirit, 
which, in the pursuit of truth and right, wero 
inflexible. His opinions, so lucid and concise, 
and expressed in language so simple, yet so 
pointed, are models of judicial composition. 
Galled to the bench of the supreme court of 
New York so early as 1802, and having for his 
official associates no less distinguished person- 
ages than James Kent, Morgan Lewis, and 
Ambrose Spencer, he at once took a prominent 
position, which he ever after, during a long ju- 
dicial career, maintained. He subsequently 
filled the post and discharged the duties of 
chief justice of the state of New York; and on 
the 18th of March, 1823, a vacancy having oc- 
curred on the bench of the supreme court of 
Ihe United States, by the lamented death of 
the Hon. Brockholst Livingston, one of the as- 
sociate justices and presiding judge of the cir- 
cuit court in the second circuit, on the 9th of 
December of the same year Judge Thompson 
was appointed his successor. 



THRTJSTON, BUCKNER. 

[For brief biographical notice, see 30 Fed. Cas. 139S.] 

Circuit Court of the District of Columbia for 
the County of "Washington. At a meeting of the 
bar and officers of the court on the 30th day of 



August, 1845, on motion, Richard S. Coxe, Esq., 
was appointed chairman and William Brent sec- 
retary. 

On motion of Joseph H. Bradley, Esq., the 
following resolutions were unanimously adopted r 
"Resolved, that this meeting have heard with 
deep and sincere emotion of the death of the 
Hon. Buckner Thruston, for many years a 
judge of the circuit court of the District of Co- 
lumbia. Resolved, that we lament the death of 
an individual with whom we have been long as- 
sociated in the administration of justice, and in 
the intercourse of society, distinguished by his 
elegant attainments as a scholar, for his exten- 
sive erudition, for his integrity on the bench,, 
and his accomplishments as a gentleman. Re- 
solved, that we sincerely sympathize with his 
afflicted family in the death of Judge Thruston, 
full of years and ripe in character. Resolved, that 
the district attorney be requested to submit these 
proceedings to the circuit court, and to ask the 
court to permit them to be entered on their min- 
utes and to unite with the bar and officers of the- 
court in paying respect to the memory of the de- 
ceased; and that w,e will wear the usual badge' 
of mourning for thirty days. Resolved, that a 
copy of these proceedings be respectfully commu- 
nicated to the family of the deceased, and be pub- 
lished in the several newspapers in this district." 

James Hoban, Esq., district attorney, submit- 
ted the above proceedings to the court. To which 
the Hon. "William Cranch, chief judge, made the- 
following reply in behalf of the court: "The court 
has received with great sensibility information 
of the death of Hon. Buckner Thruston, one of" 
the judges of this court. Having been long asso- 
ciated with him in the discharge of our judicial 
duties, we cannot but deeply feel the loss we- 
have sustained. His judicial life has been pro- 
longed beyond the usual term of human life, and 
has been uniformly marked with strict integrity. 
But this is not the time or place to pronounce- 
his eulogy. His long and faithful services are well 
known and appreciated in the community and 
will be long remembered. The surviving judges 
deeply sympathize with the gentlemen of the bar. 
officers of the court, and the afflicted family or 
the deceased, and will join them in the testimo- 
nials of respect proposed by the bar and the offi- 
cers of the court, and will order their proceedings 
to be entered on ihe minutes of the court. The 
court will now adjourn. Test: Wm. Brent, 
Clerk." 

John Buckner Thruston was born in Virginia, 
in 1763. He was the son of Charles Mynn 
Thruston, a distinguished Revolutionary officer. 
He emigrated in early life to Kentucky. Studied 
law, was admitted to the bar, and practiced his 
profession at Frankfort Being possessed of su- 
perior talent he was called into public service by 
being appointed United States judge for the^ 
courts of the territory of Orleans in 1805: but 
on his election to the senate of the United States 
from Kentucky, he declined the appointment of 
judge. He served as senator from December 2, 
1S05, to July 1, 1809. Although elected for six 
vears, he resigned on being appointed by Presi- 
dent Madison judge of the United States circuit 
court of the District of Columbia. This office he- 
held until his death at Washington, D. C, Au- 
gust 30, 1845, in the 83d year of his age, having- 
occupied the bench 36 years. He was a gentle- 
man in every sense of the word; that is, superior 
attainments combined with his urbane manners- 
in private life, made his company pleasing, in- 
structive and procured for him general esteem. 

TRIGG, CONNALLY F. 
[For brief biographical notice, see 30 Fed. Cas. 1393.] > 

The following proceedings of the bar are 
reprinted from 1 Flip, v.: 

The Honorable Conn ally P. Trigg, United States 
district judge for the eastern and middle districts- 
of Tennessee, dL'd at his home in Bristol, on Sun- 
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day, April 25, 1880. He "was born in Abingdon, 
Virginia, March 8, 1810. "Was appointed by Pres- 
ident Lincoln to the position he held at the time of 
his death, July 2, 1862. A meeting of the members 
of the Memphis bar was held, when a committee, 
composed of W. Y. C. Humes, M. P. Jarnagin, 
George Gantt. Luke W. Finlay, and S. P. Walker, 
was appointed, who reported resolutions highly 
■complimentary to the deceased. These were sec- 
onded by Mr. Jarnagin, and unanimously adopted. 
Henry Craft, Esq., on a subsequent day, delivered 
a eulogy upon the deceased, saying among other 
things: 

"As Judge Trigg came to judicial position in 
stormy times, and presided in the federal courts 
•of this state' in the convulsion and in the recon- 
struction, it was natural and proper that these bar 
resolutions should direct -attention to his bearing 
in those troublous days. "When those who had 
been out in the Confederate ranks returned, they 
became a host of witnesses to the equanimity, the 
■courage, and the fine intelligence which charac- 
terized his discharge of duty. It fell to his lot to 
be the pioneer in judicial action upon many novel 
and important questions growing out of the war, 
and out of the legislation which it engendered; 
and it must have been highly gratifying to him 
that the supreme court of the United States af- 
firmed his rulings. Because of his action, I have 
often, said, and the assertion is not too strong, that 
Tennessee owes to Judge Trigg more than to any 
other judge. I knew him well, and in the most 
intimate social relation, while these trying ques- 
tions were being presented, and I can say that I 
never saw him when he seemed to feel the slight- 
est perplexity, or doubt, or hesitation, as to his 
course. He seemed to be guided by a sort of in- 
nate sense of what was right, and to go straight 
forward almost without need for deliberation. I 
presented the application of the lawyers returning 
from the war, for admission to his court without 
taking the test oath. Some of- them were sur- 
prised that I did. not consider it necessary to make 
elaborate argument, or to adduce a great array of 
authority. I told them I had become too familiar 
with his habit of thought and feeling to entertain 
a moment's apprehension as to what he would do. 
His opinion [delivered May 10, 1S65J in that mat- 
ter virtually covered the very ground upon which 
the supreme court afterwards rested a similar de- 
cision. As far as he was from the weakness of 
concession to the passion and prejudice of one side, 
he was equally far from encouragement or ap- 
proval of what was done on the other. He was 
loyal in his whole being to the constitution and 
the Union, and ready and anxious to exert all his 
power to maintain them. He made no compromise 
with secession, and looked with sternest disap- 
proval upon the effort to tear the flag in twain ; but 
he was utterly a stranger to malice or vindictive- 
ness toward those who upheld the Confederate 
cause. He earnestly desired to see their efforts 
thwarted, and their military power crushed^ but 
when this was done, it was not in his nature, nor 
in his construction of the law, to inflict punishment 
by confiscation of their property, nor by proceed- 
ing against them as criminals. I heard him say 
from the bench, in dealing with confiscation cases : 
'The informer does not commend himself to the 
favorable consideration of this court.' I repeat 
that the state owes to Judge Trigg a debt of grat- 
itude greater than to any other man who has exer- 
cised judicial functions within her boundaries. 

"As I think now of Judge Trigg in the discharge 
of- his official duty; as I recall his benignant face 
so finely put upon the canvas that hargs in 
your honor's chamber; as Iremember him in social 
intercourse, and as my mind runs rapidly over the 
retrospect of the fifteen years during which he 
went and came among us, I recognize a guileless, 
straight-forward simplicity as the prominent trait 
of his character. To do right, to be just, to in- 
dulge the largest charity, to be alive to all human 
sympathy, and to administer the law as one who 
could be touched with the feeling of human in- 
firmity, seemed to be so natural to him as to re- 
quire no effort. Utterly devoid of affectation and 
egotism and selfishness, he never seemed to think 



that there was anything he could do other than 
just what he did. He claimed no credit, sought no 
applause, but walked calmly along his judicial 
path, apparently unconscious that he was exhib- 
iting the highest qualities of our manhood. This 
simplicity of character was conspicuous in his 
steadfast adherence to the fundamental principles, 
and his abiding, faith in the rudimental truths of 
jurisprudence — principles and truths with which 
he was very familiar. He was not a learned judge 
in the sense of knowing what a hundred courts 
' had decided upon a thousand questions. He could 
not rattle off the names of cases and books, nor 
stuff an opinion with precedents and quotations ; 
but there were great lights, older than the books 
and steadfast as the stars, towards which his 
mind turned as the needle turns to the pole. Judge 
Trigg lived out the allotted three-score years and 
ten, in the ripeness of age; in charity with all the 
world; without blot or stain upon his private or 
judicial robes; loyal to country, to friends and to 
family; loyal to duty and truth, he has calmly 
gone away. Those loved him most who knew him 
best. He was a good judge, a good citizen, and a 
good man. This is a truthful eulogy. Is it not 
eulogy enoughl " 

WARE, ASHUE. 

[For brief biographical notice, see 30 Fed. Cas. 14fi0.1 

The following proceedings upon his resig- 
nation and death are reprinted from 3 Ware, 
329, 337: 

The members of the Cumberland bar met by in- 
vitation at the United States court room in Port- 
land, on Wednesday, the 23d day of May, 1866, to de- 
termine what expression of their esteem and re- 
spect for Judge Ware would be appropriate to the 
occasion of his retirement from the bench of the ' 
district court of the United States, a position 
which he had resigned after a judicial service of 
more than forty-four years. Hon. Thomas A. 
Deblois, Hon. George Evans, and District Attorney 
Geo. P. Talbot, were appointed a committee to 
prepare resolutions expressive of the sentiments 
of the bar on the occasion. At an adjourned meet- 
ing, Mr. Talbot, from this committee, presented 
the following resolutions, which were unanimous- 
ly adopted : 

"Resolved, that the members of Cumberland 
bar, ask leave, on the occasion of the retirement of 
Judge Ware from the bench of the district court 
of the United States, to express their high appre- 
ciation of the important labors and studies, by 
which, through his long career of judicial service, 
the principles of maritime equity and interna- 
tional law have been established, and the interests 
of commerce have been secured and extended; 
and to signify their pride and satisfaction in the 
just eminence, which the pure style, the exhaus- 
tive learning, and the logical candor of his pub- 
lished opinions have gained for him among jurists 
throughout the world. 

"Resolved, that we shall ever cherish in grate- 
ful remembrance, the patience, impartiality, and 
courtesy, which have marked the official conduct 
of Judge Ware towards the members of the bar, 
and the amiable frankness and dignified simplic- 
ity, which in his intercourse with us individually, 
have formed the basis of the friendship and ven- 
eration in which he has long been held; and that 
we tender to him our cordial wishes that he may 
find in the retirement he has chosen as the appro- 
priate close of his protradted labors, that calm sat- 
isfaction, which the retrospect of important serv- 
ice to his age and to the world, faithfully per- 
formed, cannot fail to give, and that peace of 
mind which flows out of a pure and blameless 
life. " 

It was then voted, that the resolutions be pre- 
sented by the U. S. district attorney to Judge 
Ware, at the coming in of the court on Thursday, 
May 31st, at 11 o'clock a. m., being the last day 
previous to that on which his resignation was to 
take effect, with such remarks as the attornev 
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might deem appropriate. A few minutes after 11 
o'clock the venerable judge came in, and taking 
his seat upon the bench, the court was formally 
opened, the area assigned for the accommodation 
of the bar being filled with the members of the 
legal profession, anxious to participate in the offi- 
cial leave-taking. The district attorney then came 
forward and read the resolutions, accompanying 
the presentation with the following address : 

u May it please your honor: In presenting these 
resolutions in behalf of the Cumberland bar, I per- 
form a task at the same time sad and grateful. It 
is sad to be obliged to defer to that judgment of 
yours which has constrained you to terminate the 
pleasant official relations that have so long sub- 
sisted between the court and the legal profession 
practicing in it, and to feel that the bench you are 
about to vacate, will be deprived of the confi- 
dence and veneration your character has given it 
in the popular heart. But it is grateful to review 
your long career as a judge, paralleled by no other 
in judicial history, and to remember how its foun- 
dation was laid in thorough classical, historical, 
and legal study, how its progress has been signal- 
marked with the lights of jurisprudence, and how 
it has culminated in the eminence which has 
crowned your prolonged labors. It is grateful, 
too, to know that you have arrived at that goal 
which fitly divides labor from repose with.natural 
vigor so little abated, that those tastes for intel- 
lectual investigation, which have been at the same 
time your employment and your diversion, have 
not lost their relish. You took your seat upon the 
bench of this court very early in the independent 
existence of our state. Maine, by her seaboard 
position and the enterprise and hardihood of her 
people destined to become a commercial and mari- 
time state, counts herself happy in having had you 
for so many years at the head of her maritime and 
admiralty court. The people who have been the 
most resolute in attempting to subdue and control 
the sea. have from the earliest times dictated its 
laws. While powerful chiefs subjected to their 
sway such territories of the land as they could oc- 
cupy and defend with their arms, the sovereignty 
of the ocean was for them who were bravest in de- 
fying its dangers. While on the northern coasts of 
the Mediterranean, and on the south shores of the 
Baltic and North seas, merchants were gathering 
wealth, and mariners finding exciting adventures, 
thoughtful minds were collecting and expanding 
those principles of natural equity, and those cus- 
toms and usages to which traffic had learned to ac- 
commodate itself , which, still for the most part un- 
enacted,f orm the body of the commercial law of the 
world. As citizens of our state, we feel no more 
pride in the rank among commercial and maritime 
communities our merchants and ship-builders and 
seamen have won, than in the high repute your 
labors and studies have gained for you, in inter- 
preting and developing the principles of maritime 
jurisprudence. It was the pious surmise of the 
Psalmist, that ' they who go down to the sea in 
ships, and do business in great waters, see the 
works of the Lord and his wonders in the deep.' 
However these wonders may affect a refined and 
elevated spirit, it would seem as if the effect of the 
storms of the sea upon ordinary men was to arouse 
the storms of evil passion, and that the lawless- 
ness of the open ocean begat in them a feeling that 
they had sailed beyond the constraints of human 
law, and crossed the line that bounds the jurisdic- 
tion of conscience and of God. Certain it is that 
the sea has been the theatre of some of the dark- 
est deeds of which human nature is capable, and 
its unfathomed caves hold the secrets of the 
bloodiest cruelties ever perpetrated by man upon 
his kind. The early commerce, half traffic and half 
plunder, though it drew civilization in its train, 
was scarcely above the grade of statute piracy; 
nor could we believe, unless compelled by history, 
— looking at the quiet, civil, and decent social life 
of the thriving communities on the new continents 
and islands, in the massacres, enslavements, and 
extortions, that accompanied their discovery and 
colonization. Even now that necessarily despotic 
system of mastery, which places the persons and 
lives of unarmed seamen on shipboard under the 



custody of one doubly-armed man, whose ferocious 
passions may be stimulated by intoxication, some- 
times brings back as freightage from far-off seas, 
horrors that afflict the human heart in the recital. 
The ocean, that seems almost to defy its maker, 
the last of chaos to feel the coercion of creative 
order, has hitherto baffled man.— But every age it 
yields to his daring and inventive spirit. Long ago 
he found means to venture out upon its open 
wastes, using its currents and its very storms as 
propulsion for his travel and transportation. 
Within our time, in the steamboat, he has subjected 
it to forces more completely within his control, 
and defying its own. He is just about to span it 
with a line upon which his whispered messages 
shall make themselves heard beneath all its uproar 
from continent to continent. Not less remarkable 
than these physical achievements, by which sci- 
ence and skill have made the sea docile to the uses 
of man, are the moral agencies, which have carried 
the majesty and sanction of law to the loneliest wa- 
ters of the most barbarous coasts. This law, writ- 
ten in part only in those axioms of natural equity 
which a large, liberal, and candid mind can read, 
it has been your province to explain, and to apply- 
to the settlement of controversies, and that too, 
without aid from the deliberations of a jury. How 
justly and wisely you have done it, the confidence 
and respect of this commercial community, whose 
claims you. have decided, and whose property has 
been controlled by your decrees, is ample testi- 
monial. The shipmaster, in the port of a foreign 
land, has been made to feel that the charter-party 
defining the due compensation for his toil and risk, 
the interest of the ship in its proportion of the 
gains of commerce, and of the merchauts in profits 
of his venture, wouldbe enforced against his goods 
and his person upon his return from however pro- 
longed a voyage. The sailor, the proper ward of 
the admiralty* has found in the humane patience, 
with which you have listened to the recital of his 
wrongs, his beatings, his tyings-up, his privations 
of food and wages, that your guardianship was 
something more than a maxim. And the coaster 
and adventurous landsman, who have braved the 
storms of our own rocky coast to rescue wrecked 
ships, wrecked goods, and periled lives, have been 
encouraged by your bounty to venture again upon 
a like beneficence. 

"We congratulate ourselves that your Reports, 
to be further enlarged, as we trust, by the publi- 
cation of your manuscripts, will be enduring mon- 
uments of your humane feelings, your cultivated 
sense of justice, and your learning. 1 need not 
characterize in other terms than those used in the 
resolutions we have adopted, books quoted in all the 
admiralty courts of the world, and never but with 
deference and respect, and attractive to the gen- 
eral scholar by their perspicuous statements, their 
vivid style, and the cogency and conviction of 
their arguments. There is one obligation, how- 
ever,! ought to acknowledge due from counsel for 
the uniform fullness and appreciative fairness, 
with which in your opinions you state, and the 
candor, with which you defer to, arguments of 
theirs, which you found yourself compelled upon a 
closer analysis or a more comprehensive review to 
overrule. Your powers as a court have been large, 
—your responsibilities great. You lay them down, 
I apprehend, without a suspicion on the part of 
any man, however his fortunes may have fared 
at your hands, that those powers and responsibili- 
ties were ever abused, that a decision was ever 
rendered that did not reflect a delicate and elevat- 
ed sentiment of justice, and that did not commend 
itself to the approbation of the public good sense. 
But I must not recount further the obligations 
this bar and this entire community are under to 
you for the dignity of your example, and the honor 
you have conferred upon this high position, you 
are now to vacate, lest I give offence to that mod- 
esty, and those simple tastes of yours, that would 
repel extravagance as instinctively as insult. Let 
me bid you only in an official sense an affectionate 
farewell, hoping that those habits of recreation 
and employment, you may find it more difficult to 
lay aside, than the dignity of your office, will con- 
tinue to bring you daily to these precincts, that 
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■will long be haunted by the attractive and vener- 
able influence of your presence and character. " 

Judge Ware was much affected by this expres- 
sion of the feeling and appreciation of the bar, 
•with wbich he had been so long connected, and 
with emotion only partially controlled, made the 
following response, all the bar coming forward 
and standing around the bench, and listening with 
reverent attention : — 

"Gentlemen of the bar: The expression on the 
part of the bar practicing in this court, wholly un- 
sought lor and unexpected on my part, deserves 
from me and is received \vith the deepest grati- 
tude. It is a source of great gratification that the 
course of the court during the protracted period I 
have had tho honor to sit in it, has received the ap- 
probation of men learned in the law, who have 
been familiar with its practice, from whom noth- 
ing has been or could be concealed, and has called 
forth such an expression. In every case one par- 
ty or the other must be disappointed, in almost 
every instance of reasonable, and in some perhaps 
of just expectations, especially as the jurisdiction 
and practice of the court were in some degree un- 
certain and unsettled. In admiralty the prevail- 
ing opinion of the soundest and most learned ju- 
risconsults of this country is that our courts have 
a larger jurisdiction than the high court of admi- 
ralty in England. Of course'the English decisions, 
to which we habitually look as a safe guide, fail. 
The halting practice and the imperfect reports of 
our own court afford but an imperfect substitute. 
We are, therefore, left to find our way as well as 
we can by looking to general principles. When 
these are our only guide there will be of course 
different opinions. It cannot be expected that 
there will alwavs be an entire agreement, and the 
most that can be hoped for is integrity of inten- 
tion, and this, I trust, has never been doubted. 
To err is the common frailty of humanity, and I 
cannot too highly value the calmness with which 
these errors have been received, and the tender- 
ness with which they have been handled. The 
unvarying courtesy and kindness on the part of 
the bar which for so long a period has been unin- 
terrupted, in full measure and beyond what would 
reasonably be expected, call imperiously for my 
grateful acknowledgments. They can never be 
forgotten by me, and will live as long as the pulsa- 
tion of life lasts. It only remains, that with the 
best wishes for your happiness in this life and 
that which is to come, I bid you a final farewell. " 

At the close of the judge's remarks the court ad- 
journed. 

proceedings of the Cumberland Bar on the Occa- 
sion of the Death of Judge Ashur Ware, Which 
Occurred Sept. 10th, A. D. 1873. 
The members of the Cumberland Bar Associa- 
tion met in the United States district court room, 
at 3 o'clock on the 22d of September, 1873, agree- 
ably to a previous notice, and. Hon. Nathan Webb, 
the vice president, in the absence of Judge 
Howard, the president, took the chair. M. M. 
Butler, Esq., on behalf of a committee appointed 
for'that purpose at an earlier meeting, reported 
resolutions expressive of the sentiments of the 
bar, in reference to Hon. Ashur Ware, for many 
years judge of the United States district court for 
Maine district, lately deceased, and the same were 
unanimously adopted. At three and one-half 
o'clock, the court was announced, and Judge Pox 
took his place upon the bench. The court having 
been opened, Hon. George F. Talbot arose and 
spoke as follows : 

" May it please your honor: Since its last ses- 
sion, the eminent man, whose personal virtues and 
judicial authority this court must always honor, 
has laid aside the burdens and infirmities of a pro- 
tracted old age, and peacefully passed on to test 
the mysteries of the life beyond. Judge Ware, 
who, for more than forty-four years, presided over 
the district court of the United States for the 
state of Maine, in the seat to which you have so 
worthily succeeded, died peacefully at his resi- 
dence in this city, on Wednesday, the 10th of 
September inst., at half-past eleven- in the morn- 
ing, in the ninety-second year of his age. 



"In announcing this event all sorrow and regret 
will be out of place. When a life endowed with rare 
physical and mental vigor, ennobled by worthy 
and patient labor, adorned and enriched by varied 
study and learning, dignified by simple and guile- 
less manners, ends, there is no occasion to mourn 
or deplore. Its ending is rather the fit occasion 
to sum up and contemplate its excellences, and 
admire its rare good fortune. His fearless and 
adventurous spirit, long before it was weakened 
by the infirmities that oppressed and beclouded it, 
had frequently testified his satisfaction with the 
full measure of years allotted to him, and had come 
to look upon life without regret, and upon death 
as a problem that fascinated his curiosity and in- 
vited his experience. Those of us, who were per- 
mitted to look upon the calm face after death had 
composed it to the grand and beautiful expression 
which belonged to its maturity, who saw how, 
from the placid brow and composed countenance, 
all traces of feebleness and pain had passed away, 
could but think more kindly of that dread agent, 
which, seeming to crush all our hopes, leaves on 
the blank face, before it begins to decay, the gleam 
and promise of a better life, just as the sun, after 
it has set, gilds the clouds and sky with its con- 
tinued light. While we accept trustfully such an 
omen of his fate, we find how it typifies a process 
of apotheosis, by which the bowed frame and the 
briefly clouded mind give place, in our memory 
and thought, to the dignified presence and clear 
and capacious intellect, strengthened and expand- 
ed by thought and learning, by which our revered 
friend will hereafter ever be remembered. A life 
like Judge Ware's, so happily and nobly lived, so 
rich in substantial, if not conspicuous benefits con- 
ferred upon society, a mind so well endowed with 
intellectual and moral culture, is of historic value, 
and deserves commemoration in a fitting biogra- 
phy. I know the fact, that he had been often urged 
to lay the proper foundation for such a work, by 
furnishing personal memoranda of the leading in- 
cidents of his life. Late in his old age he seems, 
partially, to have complied with such a request; 
but his life was a contemplative, rather than an 
active one, and, having few changes or events per- 
sonal to himself to record, his unique and charac- 
teristic history, as told by himself, gives us only 
the processes by which his mind was trained, the 
relations which he recognized as connecting him- 
self with God and the universe, and the growth of 
opinions, mainly theological, which his contem- 
plation and study had compelled him to adopt. 
The proprieties of this occasion will allow me only 
to speak briefly of the work he has done in the 
world, and the traits of mental and moral excel- 
lence developed in doing it. He has given this 
description of his dominant mental passions: l I 
had always a love of knowledge. This I believe 
was innate and instinctive. It had its origin in a 
natural curiosity, and was wholly independent of 
the consequences that flowed from it.' He had a 
quiet contempt for the prevalent taste among his 
competitors in scholarship, whose efforts seemed 
to be stimulated by the desire to obtain honors, 
and who had more thirst for the reputation and 
rewards of learning than they had for learning 
itself. He says, moreover : ' My taste and inclina- 
tion led me more to grave and solid studies, that 
improved the understanding, than to the lighter 
graces of polite letters. An important fact, or a 
principle which is a mere generalization of facts, 
had always more charms for me than a mere ex- 
pression of happy elegance.' 

"To the shaping and strengthening of his mind, 
metaphysical studies largely contributed ; in rela- 
tion to this he observes : ' Nothing contributes so 
much to sharpen the mind, and nothing to discover 
the weakness of an adverse argument on any sub- 
ject, nothing to make nice distinctions and just 
discrimination, nothing to detect as well as prac- 
tice sophistry; to comprise the whole in one word, 
nothing so well teaches us the use of language, 
whether employed to express or, as it sometimes 
is, to conceal our meaning, as the study of meta- 
physics.' But although he recognized the value of 
these studies as discipline, he complained that the 
knowledge they furnished was uncertain, and that 
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the modern mind, after all its efforts, had been 
"baffled by the same uncertainties and the same 
limitations that had arrested the researches of the 
ancient philosophers two thousand years ago. So 
he turned to mathematics as more attractive and 
solid ground, and in touching their fixed and cer- 
tain data, laid his hand upon the laws and methods 
of the creation. To quote his own language : 'If 
there be any merit in the essays I have written, 
either miscellaneous or professional, or judicial 
opinions, in the selection and arrangement of the 
thought and matter, I have been more indebted to 
geometry than to all other studies. I think I may 
safely say this, when one of the greatest men ever 
bred in America, great at the bar, great on the 
bench, and great in political movements (though 
this was the less seen by the public.) a man who 
would be, rather than seem great, — said that what- 
ever merits his arguments at the bar might have 
had, they were all derived from Euclid ; and juries, 
to whom these arguments were addressed, famil- 
iarly said of him that other advocates were plausi- 
ble, but Parsons made a case plain and intelli- 
gible. I never studied a subject so well, or under- 
stood a science so thoroughly, as the elementary 
principles of geometry, and none of my juvenile 
studies had so deep and permanent an influence 
on my habits of mind.' 

"For a mind, whose leading characteristic is a 
love of knowledge, free of the ambition of distinc 
tion, and the meaner ambition of reward, strength- 
ened by the severe and abstract processes of met- 
aphysical and mathematical studies, one career 
naturally opens itself. It will seek truth— not in 
the department of man's material and animal life, 
but in those higher relations which subsist be- 
tween man as a spirit, and the source from which 
he sprang, and the destiny to which he is to at- 
tain. So we are not surprised to hear Judge "Ware 
confess, that favoring influences aided the natural 
bent of his genius, to invite him to enter upon the 
study of theology, and devote his life to the office 
of preaching. From this project, however, he was 
deterred by the perhaps unexpected results to 
which he arrived, in turning his scientific and 
severe methods of investigation, to the prevalent 
religious beliefs of his time. These results he 
perhaps wisely concluded would be a too great in- 
novation upon the cherished convictions of the 
religious mind of New England, to justify him in 
publicly proclaiming them. He had no taste for 
controversy. Notoriety only annoyed him. A 
wise skepticism, rather than a dogmatic and ar- 
rogant assurance, and a thorough respect for the 
genuine convictions of thinkers who honestly dif- 
fered from him, compelled him to turn away from 
his favorite studies, and to use them ever after- 
wards as the recreations and solace of a life de- 
voted to adjusting, upon far lower grounds, the 
controversies of men as to their natural rights and 
obligations. While these opinions of his may 
have well seemed heretical in the narrow preju- 
dice which held New England sixty years ago, the 
expanded thought of later times has compre- 
hended and embraced them within the limits of a 
Christian charity and sympathy. For, after his 
severe and candid inquiry into the grounds of 
religious faith, his written confessions show that 
he held firmly to these conclusions; that the Uni- 
verse proceeded from the hand of an intelligent 
Creator, who holds and governs it in the interests 
of justice and proodness ; that man is amenable to 
the law of right, which is equivalent to the will 
of God, and is destined to an existence beyond his 
earthly life, where his condition will depend upon 
the fruits of virtue he has been able to gather 
from the good and evil influences, in the midst 
of which he had lived; and that Christianity, 
whose essence is the doctrine of the Fatherhood 
of God, and the equality of man, and whose high- 
est sanction of virtue is furnished in its most 
clearly stated doctrine of a future life, if not a 
supernatural and miraculous revelation, is a his- 
torical and providential development of the pro- 
gressive religious attainment of man, the best, as 
it is the last fruit of his religious aspirations. 
Turning regretfully away from these high sub- 
jects, literature seemed naturally open to him; 



but sixty years ago literature was not recognized 
in our country as a profession. His mind had 
been trained to dwell only in realities, to seek for 
truth more than for beauty, and to grasp substance 
rather than form. He "disclaimed for himself 
ideality and a strong poetic fancy, and so what he 
called the 'lighter and more ornamental graces of 
polite letters,' had no attractions for him. In this, 
too, he must be considered to have judged him- 
self too severely, for that very fondness for pre- 
cise and unequivocal statement, that orderly and 
logical method, that candid appreciation of all ad- 
verse argument, supplied by his metaphysical and 
mathematical studies,. aided as they were by fa- 
miliar converse with the models of classic oratory 
and poetry, laid the foundation for a style of ex- 
pression eloquent in its simplicity and perspi- 
cuity. The vividness of his personal and historical 
sketches, the clearness and picturesqueness of 
statement in his judicial reports of the facts 
and incidents upon which he bases his judg- 
ment, and the charm of language which, in his 
private conversation, often arrested the attention 
even of uneducated persons, showed that he had 
mental qualities that would have rendered him 
conspicuous in literature. So, steadily and with- 
out regret or misgiving, he turned his well-fur- 
nish ed min d to the study of law. An appointment, 
never more fittingly made, placed him upon the 
bench of this court, in a position that exempted him 
permanently from the cares of getting a liveli- 
hood, and preserved his pure and unsophisticated 
character from those intrigues and ambitions 
which work among our ablest public men such 
deplorable demoralization and deterioration. The 
field itself was sufficiently unpromising of any- 
thing but ease and obscurity. It was just the 
place for an indolent and superficial man to sub- 
side into routine and self assumption. What 
Judge "Ware has done in this field, by putting 
genius and high intellect into his work, may now 
be seen in the published reports of his judgments, 
— important contributions to the splendid system 
of maritime jurisprudence, that regulates the 
commercial intercourse of civilized nations, and 
ever to be remembered as the best monuments of 
his fame. 

"The law of the sea, he was called upon to pro- 
nounce, must be as liberal and comprehensive as 
its own compass and extent. The common law, 
whose maxims had been derived from the feudal 
system, a highly artificial and aristocratic form of 
society, would never serve to regulate and restrict 
a commerce, inviting the freest competition among 
the most daring and adventurous, nor could the 
codes or legal principles derived from the consent 
or custom of a single people, accommodate them- 
selves to the notions of rectitude and fair dealing, 
recognized by an international comity. It was 
left to the enlightened sense of justice, to de- 
termine the natural principles of law applicable to 
each case as it arose. Each court was put upon 
its conscience to pronounce a decree that should 
accord with the universally accredited sense of 
justice, or else it would nowhere be respected as 
the sentence of law. If local prejudice or patriotic 
feeling blinde'd its candor, it rightfully lost its au- 
thority. At the time Judge Ware took his place 
upon the bench, the English precedents in ad- 
miralty were rare, and only partially applicable 
to this country, where we had given our admiralty 
courts a more liberal jurisdiction; and as to the 
precedents of other countries and treatises, though 
the work of men of great genius and learning, it 
must be remembered how soon they would be- 
come obsolete, by the expansion and transforma- 
tion of commerce, through the discovery of new 
countries, the production of new materials, the 
invention of more powerful forces of propul- 
sion, and the new commercial usages which 
would grow out of more frequent and rapid com- 
mercial intercommunication. A capacious and 
well-poised mind to define, for new situations and 
new relations, the law of natural right, which 
should not only decide the case in controversy, 
but be an authority for like cases at home, and 
receive the respect and acquiescence of the courts 
of foreign nations, was what was required. For 
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such an office, with such opportunities, the natural 
and acquired qualifications of Judge Ware were 
peculiarly adapted. The very taste that had in- 
clined him to theological studies, made him a just 
and upright judge. The pure and ethical ideas, 
"by which he had regulated his own life, the, keen 
moral sense that defined in his soul so sharply the 
boundary between right and wrong, gave him a 
power of moral perception, able to detect under 
most plausible disguises, every form of oppression 
and fraud. His metaphysical discipline enabled 
him to see the weakness of an adverse argument 
on any subject, to make nice distinctions and just 
discriminations, and to detect sophistry, and he 
had learned from geometry how to * select and ar- 
range,' in his judicial opinions, ' the thought and 
the matter.' When to this was added an elegance 
■of style, derived from his classical and general 
reading, we can understand why the reports, 
which, when completed, will contain the judicial 
labors of his life, are everywhere held in such 
high estimation as authority by the courts, and as 
attractive to the professional and general scholar. 
There was another mental trait which peculiarly 
fitted him to be the vindicator of the wrongs and 
•oppressions of seamen. Few men have more 
heartily believed in the idea of the natural equality 
of men. He refused to assume any artificial dig- 
nity. It was with difficulty that he conformed 
to the prescribed etiquette and decorum of his 
own court. It offended his simple taste to assume 
any badge or drapery, or to take a place in any 
procession. He liked to come quietly and un- 
heralded, and take his seat in court, clothed only 
in the natural dignity of his own character and in- 
tellect; and if his seat was raised above the level 
of his friends, the officers of the court and mem- 
bers of the bar, the exclusion and elevation seemed 
a constant annoyance to him. This democratic 
feeling crops out everywhere in what he has 
written. His comments upon history, though 
mainly dispassionate and critical, grow fervid 
with indignation at the oppressions and exactions 
which tyrants and rulers practiced upon the peo- 
ple j and his hearty attachment to Christianity 
seems largely due to its recognition of the broth- 
erhood of man, and to the solace its high hopes 
offer to the sufferings and sorrows of the poor 
and down-trodden. 

"Assuming no artificial dignities for himself, he 
could not defer to any assumptions of rank among 
those to whom he dealt out justice. Different 
positions determined different scales of responsi- 
bility and duty, but these fairly considered, a man 
■was a man, and below the rank and rights of a 
man he would never allow a human being to be 
■placed, whatever might be his race or color, 
or however limited his intellect or education. 
When at the end of a term of judicial service, 
rare in the annals of any people, and unprec- 
edented in ours, he resigned his high office, 
this bar assembled in this court to express a just 
appreciation of the long official service he had so 
ably performed. We are now assembled when the 
long life itself, so successful and happy beyond 
the common lot, is rounded to a measure of years 
seldom allotted to man, to do honor to his charac 
ter, and to give our testimony of his "high worth, 
and to commend him, as an example of rare excel- 
lence, to the emulation of the generation of young 
men who are to succeed us. We may point to his, 
on the whole, happy old age, as a fit illustration of 
the noble language of Cicero : 'Aptissima omnino 
sunt arma senectutis artes exereitationes-rouevir- 
tutum, quae in omni setate cultae, quumdiu multum 
que vixeris munificos efferunt f ructus, non solum 
quia numquam deserunt, ne extremo quidem tem- 
pore aetatis — quamquam id quidem maximum est — 
verum etiam quia conscientia bene actse vitas 
multorumque bene fac torum recordatio jucundis- 
simaest.' " 

At the close of these remarks, M. M. Butler, 
Esq., rose to offer the resolutions of the bar, and 

"May it please your honor: Accompanying the 
announcement, which has just been made, in so 
fitting terms, of the decease of Judge Ware, I have 



been deputed by the Bar Association of Cumber- 
land County, to present to this honorable court, 
over which he so long and so worthily presided, 
the resolutions which have been unanimously 
adopted in view of the occasion, expressive of our 
veneration of the man, and our appreciation of his 
virtues and public services. In discharging the 
duty assigned me, naught indeed can be added, by 
any poor words of mine, to the beautiful tribute- 
alike appreciative and discriminating — which has 
just been paid to 'his memory; naught certainly 
should be taken away therefrom. 

"I am sure that our brother Talbot has not, in 
any degree, overestimated the importance and in- 
fluence of Judge Ware's judicial labors. The esti- 
mate which Judge Story put upon them, when he 
said that he regarded Judge Ware as one of the 
ablest and most learned, if not the ablest and most 
learned of the then living admiralty lawyers, was 
concurred iu by the voice of contemporary assent, 
and has been confirmed by the later judgment of 
the bar of this generation. Among the great 
lights, by which the paths of admiralty and mari- 
time law have been illumined, his name will shine 
serene, —a star of the first magnitude. His record- 
ed decisions, beautiful in structure, adorned with 
grace, and resting on the solid foundations of 
principle, have raised an enduring monument to 
his fame. His services in the cause of enlightened 
jurisprudence have already conferred, and will 
continue to confer, so long as justice shall be dis- 
pensed, lasting benefits on mankind. The allu- 
sions to Judge Ware as a scholar have been most 
happy. It was certainly not alone in professional 
learning that his attainments were remarkable. 
He cultivated almost the whole boundless field of 
human knowledge — metaphysics — theology— po- 
lite literature— the classics— modern languages— 
the sciences— mathematics. He was scholarly in 
all his tastes and habits. He was one of those 
deep, quiet, unobtrusive students, of which our 
country has more in number, I believe, than we 
get credit for across the Atlantic. Any review of 
the life of Judge Ware would be incomplete with- 
out reference to him as a citizen and member of 
societv. His participation— so far as was befitting 
his position— in the business enterprises of our 
city, his connection with our educational interests, 
his selection, at different periods of his life, as 
president of two different banking institutions, 
and as director in another; his identification with 
the growth of the public improvements of the 
state, as early president of one of our leading rail- 
road companies, — these attest at once that J.udge 
Ware was no recluse, and the confidence which 
was reposed in him by the community. He ever 
took a lively interest iu public affairs. In early 
life, before his elevation to the bench, he wielded 
a most trenchant pen in the discussion of the im- 
portant political questions of the day, and after- 
wards throughout his judicial life, he never ceased 
to feel, and manifest on proper occasions, his deep 
interest in all that pertained to the welfare of his 
beloved country, the state of his adoption and the 
city of his home. He was a good citizen, a pure 
patriot, a genuine lover of liberty, a true Demo- 
crat, in the higher and nobler sense of the word. 
But we, especially the older members of our num- 
ber, who have been brought into more intimate 
relation with him, would hold in remembrance 
with enduring regard, Judge Ware, not alone as a 
great jurist, a ripe scholar, and good citizen, but 
as the modest, genial, true-hearted man that he 
was — possessing a tenderness of nature almost 
feminine,— a simplicity of character almost child- 
like. In oqr intercourse with him, none can recall 
an unkind act or a harsh word. No man had less 
occasion to repeat the beautiful prayer of the lit- 
urgy : l From hatred, envy, and malice, and all un- 
charitableness, Good Lord deliver us.' After hav- 
ing gone in and out before us in his judicial career 
for more than forty years, having passed beyond 
the extreme limit allotted by the Scriptures to hu- 
man existence— life's labors faithfully performed, 
his earthly tasks fully accomplished — this right- 
eous judge, this great jurist, this pure-minded cit- 
izen, this excellent man has gone in fullness of 
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time to his reward. Peace be with his ashes. 
May we not reverently inscribe over his grave : 

"'Cujns est so'um, ejus est. usque ad coe'um. 

" May it please your honor : I move that the res- 
olutions to which I have referred, and which, 
with your honor's permission, I will now read, 
may be received and entered upon the records of 
the court: 

" 'Resolved, that we, the members of the Cum- 
berland county bar, deem the recent death of the 
Honorable Ashur Ware, formerly, and for more 
than two score years, judge of the district court 
of the United States for the district of Maine, a,n 
appropriate occasion for us, who enjoyed with 
him the kindliest and most friendly relations, 
tooth professional and personal, to pay our affec- 
tionate tribute of respect to his memory, and to 
testify our grateful appreciation of his virtues 
and public service. 

" 'Resolved, that the eminence of Judge Ware, 
in those branches of jurisprudence to which he 
devoted the labors of his life, has been so univer- 
sally recognized, as not to need commemoration at 
our hands. But now that he has gone from us, we 
would fain give expression to our renewed sense 
of the importance and influence of his judicial la- 
bors, which have left so lasting an impression on 
the jurisprudence of his times, and our increased 
admiration of those luminous and erudite judg- 
ments, recorded in the reports which bear his 
name, which for sound learning, depth of research, 
logical acumen, felicity of illustration, and mas- 
tery of the English language, in a style of simple 
grace and beauty, are models of their kind in ju- 
dicial literature, and have served no mere tempo- 
rary purposes, but have become, to a great extent, 
the foundation of the practice and administration 
of admiralty and maritime law throughout the 
land, and precedents for future jurists forever. 

" 'Resolved, that as members of the bar, we 
shall ever cherish in affectionate veneration the 
recollection of the modesty, simplicity, and cour- 
tesy that distinguished Judge Ware's social and 
official intercourse*with us; of the cordial affabil- 
ity that was always ready to communicate to us 
his varied stores of thought and learning, and of 
the many virtues which endeared him to the com- 
munity in which he lived. 

" 'Resolved, that a copy of these resolutions be 
communicated to the family of the deceased, and 
that the same be presented to the court over which 
he has so long presided, with a request that they 
be entered of record.' " 

Hon. Nathan Webb, United States district at- 
torney, seconded the resolutions, and said : 

"May it please your honor: In rising to second 
the resolutions of respect to the memory of Judge 
Ware, which have now been offered by the Cum- 
berland Bar Association, I cannot but feel regret 
that I never enjoyed to any considerable extent 
his personal acquaintance, and am consequently 
unable, out of my own experience, to add anything 
to the tribute of affection for the man, contained in 
this expression of the bar. On every side are met 
those, who for many years associated with him on 
terms of friendly intimacy. All unite in their tes- 
timony to the kindness of his nature, his purity 
and simplicity of character, his accurate scholar- 
ship and extensive and varied attainments. Com- 
panionship with him they esteem among their 
most valued opportunities. Those of us, who 
knew him only in his judicial relations, recognize 
the fruits of those traits of character, and of his 
thorough and various culture in his official life and 
service. Whoever studies the published opinions 
of Judge Ware will not fail to be impressed with 
the clearness of his intellectual perceptions, the 
precision and order of his statements, the rigor of 
his logic, the fullness of his research, the grace of 
his style, and his conscientious zeal to discern and 
to uphold truth and justice. Those opinions are 
widely known and valued : they have been known 
and valued, and held in ever increasing honor 
since they were promulgated. It is not easy for 
us, who have pursued our researches in those 
branches of law in which he was so illustrious, to 
measure the sum of our obligation to his labors 



under the guidance of which we walk. Neither 
is the toil of those who have come after him, and 
walk in the paths he has cleared, to be compared 
with his task in making those paths plain and 
easy. While he diligently devoted his powers to- 
those pursuits appropriate to his position as a 
judge, he never lost his relish for the studies of 
his earlier years, but throughout his long life found 
leisure to gratify his love of literature and science. 
He ever turned with delight to the classics, of 
which, in his prime, he had been a critical student 
and an ardent lover. He did not, therefore, be- 
come indifferent to the interests of his own days, 
but was a constant and thoughtful observer of 
men and events, often with his pen giving impor- 
tant counsel and assistance in securing a wise di- 
rection of affairs. Remembering him, and the his- 
tory of his life, we may account him happy, as- 
well in the number of his years, as in tb* expe- 
riences they brought, and for ourselves, to whom 
he was so long spared, and who have the benefit of 
his bright example, we may, as we turn to our du- 
ties, reverently say : 

«' 'Why weep we then lor h!in, who having won 
The bound of man's appointed years, at last, 

Lite's blessinpra all enjoyed, life's labors done, 
Serenely to his final rest has passed; 

"While the soft memory ol his virtues yet 
Lingers like twilight hues, when the bright sun is set." "" 

Hon. John Mussey, for many years clerk of the 
circuit and district courts, while Judge Ware pre- 
sided in the latter, arose, and with much feeling- 
said: 

"May it please your honor: Having long- 
known the distinguished jurist, whose recent de- 
cease is the occasion of this meeting of the breth- 
ren, it seems right that I should say a few words- 
about one, with whom for a long period I was so- 
intimately connected. The high stand he occupied* 
for many years as the exponent of maritime and 
admiralty law, is well known to you and the com- 
munity at large. When he took the bench of 
the United States district court of Maine, in 1822, 
the rights and duties of seamen, theauthorityand 
responsibility of officers and owners of our mer- 
chant marine, were alike in great measure un- 
known and unrecognized by both the employers 
and employes. The clear head of the judge 
soon evinced the determination and ability to bring 
order out of confusion and misconception. At 
first, many of his rulings clashed with the preju- 
dices of owners and masters, but as case after 
case came before him, the mists of prejudice and 
shortsightedness lifted and dispersed. Soon those- 
of the community interested looked up to him in 
confidence, that good common sense— a just appre- 
ciation of their needs, "would be furnished by 
Judge Ware as opportunity offered, and they were 
not disappointed. The most violent opponents to- 
his teachings gave way, and all felt, if they did not 
acknowledge the fact, that he was truly a public- 
benefactor; that law as delivered by him was 
sound, reasonable, well-grounded, and would stand 
the severest scrutiny; and so it proved to be, by 
the voluntary acknowledgment of many eminent 
jurists in the Union. A few words of his social 
and home life. Modest and unobtrusive, he was- 
ever ready to aid and encourage the efforts of the- 
young practitioner in this court. No one, I think, 
ever left his chambers without being instructed 
and pleased. To myself, the recollections of the- 
past are most grateful. His manner was always- 
simple, -unaffected, and childlike, and his heart full 
of the milk of human kindness. During a period 
of more than twenty-six years of official intimacy,, 
never a hasty, cross, or angry word ruffled our 
friendship. A kinder or more constant friend and 
companion on the journey of life, I never had nor 
could desire to have. Such was Ashur Ware as he- 
ever appeared to me. " 

The following is the response of Judge Pox, 
[this may also be found in 2 Hask. 542 :] 

"Gentlemen of the bar: Judge Ware was ap- 
pointed district judge of Maine, in February, 1822, 
and he continued in the discharge of the duties of 
the office, until the spring of 1866, his resignation! 
taking effect in May, I believe, being then com- 
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pelled "by the infirmities of years to withdraw 
from this place which he had, by his learning and 
ability so ably filled for more than forty-four 
years. Although eight years have not elapsed 
since his retirement, I think a large proportion of 
the members of the bar now present, never en- 
joyed the satisfaction of practicing in the court 
whilst he here presided, and many of those who 
were then with us, distinguished in their high 
professional positions, have since passed away 
from us. The remembrance of the Fessendens, 
Evans, Deblois, Barnes, and others, is still vivid 
with many of us, and at last, this good old judge, 
so endeared to all who ever held personal inter- 
course with him, has gone to his reward, after 
years of feebleness and suffering, and it is just 
and due to his memory, that the records of this 
court should, so long as they exist, transmit to 
those who shall follow us, the expression of the 
great respect and attachment entertained for him 
by this bar. Having, for nearly thirty years, 
practiced before Judge Ware, I trust that in the 
presence of so many of the bar who have not been 
thus favored, I may be excused for referring 
briefly to the manner in which he discharged the 
duties of his position, and in acknowledging the 
heavy indebtment we are under to him for his 
studious labors in the admiralty law, and the in- 
formation he has imparted to us upon this branch 
of jurisprudence. In 1822, Peters' and Bee's were 
the only reports of decisions in the district courts 
of the United States, and most of the opinions con- 
tained in these volumes were quite brief and 
meagre of authority, so that Judge Ware, in al- 
most every question of admiralty and maritime 
law, was compelled to depend on his own re- 
searches into the ancient laws of the sea and mari- 
time codes, and his own wisdom and judgment, 
for his conclusions, as the cases were presented 
before him for decision. . Fortunately for him, his 
practice in the courts of common law had been of 
but little moment. His mind was not trammeled 
by the harsh and unyielding rules of Lord Coke 
and his followers, and being naturally of a broad 
Catholic tendency, it was with the greatest satis- 
faction that he found himself at full liberty to 
adopt, modify, and'apply the pliant rules of equity 
and admiralty, as the law of his court, according 
to the circumstances of each particular case. The 
strict rules of the law of evidence did not always 
receive his sanction and approval, as some of us 
may well recollect his readiness to hear almost all 
that a witness might press into the case, although 
much of the statement would not have been re- 
ceived in a court of common law. Judge Ware's 
literary acquirements were second to no man's in 
this district. He was conversant with the Greek 
and Latin, as well as with the French, languages, 
and could thus investigate and examine for him- 
self their authorities without depending on the as- 
sistance of others. His extensive acquaintance 
with the Roman law and the various French writ- 
ers on commercial and admiralty law is manifest 
in almost every one of his opinions, which we 
now possess. He most thoroughly enjoyed the in- 
vestigation of questions of admiraltv and mari- 
time law, making the most- diligent search and 
examination among the rules and sea laws of the 
ancient marts of commerce, and he pursued his 
studies and explorations until he was complete 
master of the subject, so that nothing remained 
for him, but to present his conclusions in that 
clear and beautiful manner which is so distin- 
guishing a characteristic of all his opinions, and in 
which he has never been surpassed, either at 
home or abroad. Quite often his opinion was not 
restricted to a mere determination of the rights o j 
the parties in the cause, but, conscious of the im- 
portance of his labors, and of the benefit to be de- 
rived from the knowledge he would thus impart, 
he made his opinion a most elaborate and finished 
exposition of the great principles of admiralty 
and maritime law involved in the matter in con- 
troversy, in relation to which at that time, the en- 
tire profession was almost universally ignorant. 
So complete and thorough were his examinations* 
so convincing his judgments, that in many cases 
since his time, the most learned and eminent ju- 



rists have referred to them as conclusive authority 
on the questions he so well investigated, being 
convinced that their own researches would shed 
no new light upon a matter which had received 
the careful and diligent investigation of Judge- 
Ware. His written opinions were deemed so val- 
uable, both to the public and the profession, that 
they were generally made public through the- 
press immediately on their announcement, and 
they at once were accorded by the entire profes- 
sion, the very front rank in admiralty and mari- 
time jurisprudence. In the year 1S39, the first- 
volume of his reports was published, followed by 
a second in 1849, and the demand for these works- 
has been so great as to require a second edition of 
each of them. A large number of treatises upon 
admiralty law, and volumes of decisions of various 
courts of admiralty, both in England and this 
country, have since that time issued from th& 
press, but all, I believe, are under great obliga- 
tions to Judge Ware, and no one can acquire a 
knowledge of admiralty law, without an intimate- 
acquaintance with his decisions. It is quite extra- 
ordinary, the multiplicity of questions which he 
examined, and upon which we enjoy the fruits of 
his labors. Since I have occupied this chair, 
hardly a maritime question has been presented to- 
me, in which I have not at once turned to his re- 
ports, and derived great assistance from them. In 
a large majority of the cases, I think I may truly 
say, 1 have found in his opinions principles there 
laid down, applicable to the case I was investigat- 
ing, and so clearly stated that my own labors were 
at an end, and nothing further "remained for me 
but to acknowledge my obligations and recognize 
their authority. I believe no treatises or reports 
are now extant which are at this moment more- 
useful to the profession, or more frequently ac- 
knowledged as authority, or which can afford more 
knowledge and information than these reports. 
There is not a judge administering the admiralty 
law, either in this country or in England, who has 
not profited by the labors of Judge Ware, and 
gratefully acknowledged the obligations thereby 
conferred. The debt due from us all to the pro- 
fession, according to Lord Bacon, was more than 
paid by Judge Ware. It was not discharged by 
any depreciated currency, but was paid in full in 
pure coin, both principal and interest. 

"Judge Ware was of marked simplicity of char- 
acter, and was always actuated by entire single- 
ness of heart and purpose. The kindest and most 
friendly relations ever existed between him and 
the members of this har. His intercourse with us 
was ever free and informal, never in the least pre- 
tentious; and it always was a pleasure to him, to- 
assist us by his advice in relation to his own de- 
cisions, as well as to .principles of law upon whicb 
we desired information; and I have very fre- 
quently in this manner received from him most * 
valuable assistance which it would have been ex- 
tremely difficult, if not impossible, to have pro- 
cured from any other source. He had no favorites. 
Every one who appeared in his court, whether 
young or old, was certain that all stood on an 
equality in his presence. With courtesy and the- 
greatest patience, he listened to the views which 
counsel saw fit to present, the manifest purpose 
of the judge being to obtain light, to aid him in 
his determination of the cause, without regard to 
the source whence it was derived. No one ever 
took part in a trial before the judge, without be- 
coming attracted to him, and feeling the highest 
respect for him, as well for the kindness of heart 
ever exhibited to whatever counsel a party might, 
select to advocate his rights, as for his diligent 
attention, for his acute wisdom and judgment, 
and the learning and research manifested in his. 
elaborate opinions. Many of the causes brought 
before a court of admiralty, such as claims for 
wages, torts, etc., are of small amount, and of 
"uch a nature that any protracted de'ay of judg- 
ment therein, is tantamount to a denial of justice. 
In this class of cases, the court, under the conduct 
of Judge Ware, always sat 'velis levatis.' Most, 
of these causes were decided upon the conclusion- 
of the arguments, and those which were retained 
for advisement, were at once examined, and an 
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opinion prepared and announced in a very few days. 
The researches I have made do not indicate, that 
in any admiralty cause presented to him for de- 
cision, his opinion was delayed for more than 
thirty days, and generally it was announced the 
week succeeding the hearing. 

"Judge Ware was alike attentive and diligent 
in the discharge of his duties as a member of the 
circuit court for this district, always attending 
the sessions of that court as Jong as his health 
would permit. He frequently presided at jury 
trials, but his enunciation was not clear and dis- 
tinct, and his charges were not so fascinating and 
effective as those of his eminent associate, Mr. 
Justice Story, but his rulings and instructions 
were almost invariably sustained when presented 
for re-examination, and on one occasion I remem- 
ber, against his own convictions, he having be- 
come satisfied that tbey were erroneous, whilst 
his associate was of opinion that they were strictly 
correct, his honesty of purpose leading him to in- 
sist on his ultimate opinion and for the reversal of 
his rulings at nisi prius— and no judge ever strove 
more firmly to correct what he believed* to have 
Tjeen an error committed by himself, than did 
Judge Ware on this occasion. In another cause 
he could not concur in an opinion prepared by Mr. 
Justice Story, and although no jurist ever existed 
whose opinion was, with Judge Ware, of so high 
authority as that of Judge Story, he felt obliged 
to prepare a dissenting judgment, which upon ap- 
peal to the supreme court received the sanction 
and approval of that tribunal. 

"For some time before his resignation, it was 
quite manifest to all, that the infirmities of 
■old age were gathering around him. His hear- 
ing was so impaired that for a number of years he 
was under the necessity of taking his seat within 
the bar with the witnesses in close proximity, 
that he might understand their testimony. No 
•one was so conscious of his weakness and infirm- 
ity as the judge, and I know that his resignation 
-would have been presented at a much earlier day, 
if he had not, with strict sense of justice, real- 
ized, that he had claims upon the public, after ex- 
pending so many years in its service, which it had 
no right to expect him to surrender so long as he 
.could attend to the duties of his office. A year or 
two since, some of you, believing it but a partial 
recompense for the benefit he had conferred upon 
the profession, as well as upon the whole mercan- 
tile community, endeavored to induce congress to 
allow Judge Ware the advantages of the retiracy 
provisions, which have since been conferred upon 
the judges of the federal courts. The house of 
representatives almost unanimously acceded to 
the proposal, but it was defeated in the sen- 
ate. This kind-hearted, learned, and good judge, 
has finished his labors on earth, and it only re- 
mains for us, who have been so profited there- 
by, and who have been so highly favored by his 
wisdom and learning, to testify our acknowledg- 
ment of our great obligations, by the open record 
in this tribunal, where he so long and so emi- 
nently presided, of our testimonial in respect and 
honor of his memory. " 

At the close of these remarks, the court ad- 
journed. 

Such eloquent tributes, so appropriately paid to 
the character and labors of the eminent judge', the 
closing chapter of whose official service has been 
committed to the reporter for supervision, leave 
nothing to be added of public interest. But the 
pen (of one who for many years, as clerk of the 
circuit court, was associated with Judge Ware) 
still lingers over the memory of virtues better ob- 
served in those daily walks where true character 
is best exemplified. While the commercial world 
owes gratitude for his judicial labors, the little 
circle near by his chambers, could best appreciate 
the kindliness of his nature, and have profited 
most by the charm of his conversation. Though 
largely retired from public observation, except 
when in court, Judge Ware always delighted in 
a cordial intercourse with those whose official re- 
lations presented frequent opportunity for it. 
To be in companionship with one whose sense of 
justice was the crowning excellence of his char- 



acter, and to listen to the words of one whose 
genial nature added lustre to the wealth of his 
learning on almost every subject, was no ordinary 
privilege. While all properly may have been 
eager to twine a wreath of laurels for his fresh- 
made grave, one sprig at least, and that, provi- 
dentially the last, may well be added by G. F. E. 

WOODRUFF, LEWIS B. 
[For brief biographical notice, see 30 Fed. Cas. 1403 J 

The following proceedings of the bar are 
reprinted from 13 Blatchf. 535: 

The members of the bar in the city of New York 
met in the United States circuit court room, on 
Wednesday, September 15th, 1875, in response to 
a call, of which the following is a copy: "The 
members of the bar are requested to meet in the 
United States circuit court room, on Wednesday, 
the 15th inst., at 2 o'clock p. »r.,to give expression 
to their sense of the loss which the profession and 
the community have suffered in the death of the 
Honorable Lewis B. Woodruff, circuit judge of the 
United States : William M. Evarts, George Clif- 
ford, John E. Burrill, Welcome R. Beebe, Henry 
E. Davies, Edward H. Owen, Joseph H. Choate, 
William Stanley, Edmund Randolph Robinson, 
George T. Curtis, Enoch L. Fancher, Erastus C. 
Benedict, Francis F. Marbury, George Bliss, Burr 
W. Griswold, Joseph S. Bosworth, Charles F. 
Sanf ord. " 

Hon. E. C. Benedict nominated as chairman of 
the meeting, Hon. Samuel Blatchford, judge of 
the district court of the United States for the 
southern district of New York. The following 
additional officers were elected, on motion of 
George Bliss: Vice-presidents— Charles L. Bene- 
dict, Nathaniel Shipman, William J. Wallace, 
William D. Shipman, Murray Hoffman, Charles P. 
Daly, Noah Davis, Claudius L. Monell, Charles A. 
Rapallo, Daniel P. Ingraham. Secretaries— John 
E. Burrill, Aaron J. Vanderpoel, Charles F. San- 
ford, Benjamin K. .Phelps. Joseph H. Choate, 
Esq., on behalf of the committee who called the 
meeting, offered the following resolutions : 

"The members of the bar of New York have 
heard with deep and general sorrow of the death 
of Mr. Justice Woodruff. Identified with the ad- 
ministration of justice in this community for a 
period of forty years, his career was a continued 
progress of ever-increasing honor and power. 
Entering upon life with every advantage of educa- 
tion, and a mind enriched by the fruits of severe 
study, he attained, in early manhood, a conspicu- 
ous and responsible position, and thenceforth to 
the end pursued the practice of the law as a science 
and not as a trade, and did his part always to 
maintain and uphold it as a dignified and liberal 
profession. He scouted the low arts that would 
debase it, and abhorred and denounced every at- 
tempt or tendency to prostitute it to unworthy pur- 
poses. He had a conscience that never slept, and 
he followed its light through all the mazes of the 
law. His laborious and absorbing devotion to the 
cause of his client was proverbial, and this, with 
his ample learning and honest and manly char- 
acter, made him always a leading figure among 
his brethren, an ornament of the profession, and a 
most valuable member of society. 

"But great as were his merits and virtues at the 
bar, his rich and varied services to the state and 
nation for twenty-five years, as an able and up- 
right judge, are now his chief title to reverence 
and eulogy. His idea of what constitutes a judge 
was that old-fashioned standard which exacted 
of him the richest learning, the deepest study, the 
liveliest conscience, and absolute honesty, and he 
did his best to live up to it as nearly as human in- 
firmity would permit. In whatever court he sat, 
the authority of his decisions was powerful with 
his associates, and recognized by the bar. Serv- 
ing successively in the court of common pleas, the 
superior court, and the court of appeals, he did his 
full share to shape and frame the body of the law 
as it prevails among us to-day; and his rich and 
I growing experience, and the widely-extended rep- 
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utation of his ability and learning, attracted to him 
a large measure of public attention; so that when, 
upon the reorganization of the circuit court of the 
United States, a judge was to be found to exercise 
its vast powers and responsible duties in this great 
circuit, the general sense of the profession and 
the community approved the judgment of the 
president in selecting Judge Woodruff as the 
proper man. How well the choice was justified 
the record of his judicial labors in that court for 
the last sis years will testify. In bidding farewell 
at the grave to this eminent and useful lawyer and 
judge, the members of the bar desire to put on 
record their high estimate of his mind and charac- 
ter; to cherish the memory of his life and labors; 
and to commend to one another and to those who 
follow them, his excellent example. 

"Resolved, that a committee of three be appoint- 
ed by the chair to present these resolutions tothe 
circuit court and the court of appeals, at the next 
session, and to ask, on behalf of the bar, the entry 
thereof upon their minutes. 

"Resolved, that a copy of these resolutions be 
transmitted* to the family of the deceased. " 

Hon. Joseph S. Bosworth then addressed, the 
meeting, as follows: "The members of the bar 
and of the bench have met on this occasion to ex- 
press their regard for the virtues, tbeir admira- 
tion of the learning and official usefulness, and 
their sorrow for the loss, of one of the most worthy 
and eminent of their number. It was my good 
fortune to have been personally acquainted with 
our deceased brother for many years, as a neigh- 
bor and friend, before be was elevated to the 
bench ; to have been officially associated with him 
for the term of six years in active judicial service ; 
and to have maintained relations of friendship and 
intimacy with him since our official association 
was ended. In his own home he was hospitable 
and genial. He never seemed happier than when 
his house was filled with his relatives and friends; 
and I do not believe that any one of them ever 
had any occasion, from one act or look of his, to 
suspect that he thought the visit was unneces- 
sarilv protracted, whatever may have been its 
length. The first office to which he was elected 
was that of judge of the court of common pleas of 
this citv and county, a court which has always 
had among its judges men of mark and decided 
ability. His associates in that court were Mr. 
Justice Ingraham, an industrious, able, learned, 
and efficient judge, and the present scholarly and 
accomplished chief justice of that court, Mr. 
Charles P. Daly. So worthily did he acquit him- 
self in that position, that his associates expressed 
extreme regret that he should be disposed, as it 
drew to a close, to accept a nomination for the of- 
fice of judge in another court in this city, of co- 
ordinate jurisdiction. But he did accept such 
nomination, and was elected a justice of the su- 
perior court of this city, in the fall of 1855, for 
the term of six years. His associates in that court, 
naming them in the order in which they were 
elected, were Chief Justices Oakley and Duer, and 
Judges Bosworth, Hoffman, Pierrepont, White, 
Moncrief, Slosson, and Robertson. Of these nine 
associates of his, only three survive— Messrs. Hoff- 
man, Pierrepont, and Bosworth. Of these three 
associates, only Judge Pierrepont, the present dis- 
tinguished and efficient attorney-general of the 
United States, was younger than Judge Wood 
ruff. As a member of the superior court, no judge 
was more laborious or painstaking than Judge 
Woodruff. His powers of analysis were great, 
his logic was compact and convincing, and wheth- 
er examining the papers on a motion, or the ques- 
tions of law and of fact in a case tried before him, 
or a case on appeal, he gave to each the most care • 
ful attention and deliberate consideration. He 
was learned in the law, and although, occasion- 
ally, his opinions were disapproved by the court- 
of last resort (a fate which quite as often befell 
the opinions of each of .his associates), they ex- 
pressed, as all his opinions expressed, the honest 
conclusions of a well-instructed judgment. He 
was eminently conscientious. His manner on the 
bench has been criticised by some as being, at 
times, austere and harsh. I cannot resist the in- 



clination to say one word upon this topic, although, 
conscious of the delicate ground on which I tread. 
His feelings were kind and strong. He was sin- 
cere, earnest, and energetic in his work, whatever 
it might be and wherever to be performed. This- 
sincerity, earnestness, and energy may, at times, 
have permeated and given color to his manner and. 
action in disposing of questions arising at the trial, 
or in banc, requiring prompt and summary de- 
cision. But this sincerity, earnestness and energy 
were, in his case, the marked qualities of a true- 
man and of a fearless, able, and upright judge. 
They were not— I feel that I can say I know they 
were not— imbued with any feeling of unkindness- 
to any suitor, his attorney or counsel. It would 
have been a most painful thought tb him that he- 
had ever given just occasion to be suspected of a 
conscious want of courtesy to any member of the 
profession in his intercourse with them. After 
1861, he was actively engaged as a member of 
our profession in heavy ana important causes^ 
unti£ at the close of 1867, he was appointed judge 
of the court of appeals. His opinions in that court 
attest his industry, great ability, and extensive 
legal erudition. Of the manner in which he dis- 
charged the duties of the office which he held at 
the time of his death I cannot personally speaks 
My humble duties did not bring me into the cir- 
cuit cou r t of the United States for this ci r cuit while- 
he presided as its judge. But the concurring testi- 
mony of all whose practice in that court was ex- 
tensive, is, that his industry, ability, and efficiency 
were as conspicuous there as in any of the other 
judicial positions which he had held and adorned. 
It may be said of our deceased brother, that his 
life was useful, active, and distinguished. He 
was eminently useful to his family, to his rela- 
tives, to the bench, to the bar, and to the com- 
munity at large. But his life and his example- 
were not useful to the community merely as the 
efficient life and instructive example of a learned 
and laborious lawyer, and of an able, fearless, and 
upright judge. He believed, and acted on thebelief, 
that humanity has interests and a destiny which, 
do not terminate when the individual man has. 
ceased to breathe. In the relations which he held,, 
in consequence of this faith which was in him, 
he discharged all the duties growing out of them, 
worthily and well. He has gone to his rest, after 
a well spent life, beloved, respected, and honored 
by all who knew him, and by a goodly company 
who personally Knew him not. The community 
in which he lived, which he served, and in which 
he died, will remember, with admiration and grat- 
itude, his life of personal and official purity, and 
will appreciate ,the worth of his example, in the- 
influence it may be hoped to exert over those who- 
survive and shall succeed him in their personal, 
social, and official labors. All, whether relatives- 
or friends, who now or shall hereafter think of 
our deceased brother, will contemplate a husband, 
father, citizen, lawyer, judge, and Christian gen- 
tleman, possessing a character of finely developed 
proportions, exercising wisely and well all his. 
good and great qualities in the various relations- 
of his distinguished career. All of us will feel, 
and will be made happier by the consoling assur- 
ance," that, in the world to which our deceased 
brother has gone, all is well with him now, and 
forever will be. " 

George Gifford, Esq., then addressed the meet- 
ing's follows: "After the much that has been 
said, and well said, respecting the excellencies of 
our departed judge, I will simply add, in a few 
words, my testimony to his having possessed in a 
high degree those characteristics which rendered 
him eminently qualified for the special duty of ad- 
ministering patent laws. My specialty being prac- 
tice in patent cases, and his court having original 
jurisdiction in patent suits, gave me special op- 
portunity of becoming well acquainted with the 
ability which he manifested in dealing with such 
cases. I was in the first patent cases which he 
heard after coming to the bench of the circuit 
court, and was one of the counsel who argued the 
last case he heard, which was commenced in the 
courtroom and concluded at his residence, after 
he was unable to return to the court-room. Judge 
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Woodruff was richly endowed with properties of 
mind which were well calculated to insure that 
distinction in the administration of the patent 
laws which he so rapidly acquired. He had no 
prejudices either for or against patents. His sym- 
pathies ran neither too high nor too low for invent- 
ors. His mind was an even balance in which 
their merits were correctly weighed. He was free 
from bias in his deliberations respecting the prod- 
ucts of inventive genius. He was patient to hear 
counsel, and willing to be instructed by the 
results of their researches. He never allowed bis 
first impressions of a case, however strong or 
vivid, to lead him to rash conclusions, or to pre- 
vent needful examination to insure correctness. 
He was a learned judge in science and in. law. He 
was an able, theoretical mechanic. He had a nat- 
ural taste for mechanism, and a great power in 
discriminating between similarities and differ- 
ences in machinery. His ability in analyzing mech- 
anism and identifying what was essential there- 
in, was unusually great. His power of drawing a 
line and discriminating between the essential parts 
and non-essential parts of an invention was unsur- 
passed. Appreciating the danger of making mis- 
takes in disposing of the different mechanical 
questions which often arise, and the disastrous 
consequences to parties which sometimes follow, 
it was his habit not to dispose of such questions 
hastily, but to carefully deliberate, and, some- 
times, subject himself to great labor and fatigue 
to be sure he was right. The recorded decisions 
of Judge "Woodruff, rendered in patent cases, are 
remarkable for their clearness and soundness, and 
are very properly much respected as reliable au- 
thority in all 1jhe federal courts. We were fortu- 
nate in having him called to the bench of the court 
in which he presided at the time of his death, but 
we have been still more unfortunate in having 
him so soon removed from us. " 

Hon. Richard Goodman, of Lenox, Massachu- 
setts, then addressed the meeting, as follows; 
"Having been notified only a moment or two ago, 
that I was expected to make any remarks on this 
occasion, of course 1 must confine myself almost 
entirely to such reminiscences of my connection 
with Judge Woodruff as occur to me at this time. 
My acquaintance with Judge Woodruff commenced 
early in my professional career. After leaving the 
Law School at New Haven, I entered the office of 
George W. Strong, Esq., then one of the leading 
lawyers of this city; but finding that he was 
mainly consulting counsel and had little practice 
in his office, I looked around for an office where I 
could learn the practice as it then existed. I was 
introduced by a fellow-student to Mr. Woodruff, 
not then a judge. I found him m a building on 
Broadway, I think, between Cedar and Pine 
streets, upstairs, occupied in part by the Express 
newspaper, and his office was on the second story, 
and below, of all things in contact with a lawyer, 
was a mock auctioneer's establishment. My sur- 
prise was great that any lawyer could occupy an 
office with the continual sound of that hammer in 
his ears, and the din of the street coming up 
through the large rotunda of the building. But 
Mr. Woodruff then displayed that great concentra- 
tion of mind and devotedness to his studies that 
always controlled him, and he was not easily di- 
verted by extraneous objects. 1 We continued 
there during neany all the period of my student- 
ship with him, and from thence removed to 88 



l[Note by Mr. Goodman:] Daring the utterance of 
these remarks I remembered an anecdote current among 
the Judge's relatives, but which I did not relate, as I 
could not vouch for its authenticity. But after the bar 
meeting I was assured of its truth by a member of his 
family, and now, while correcting the stenographer's re- 
port, add it as an illustration of Judge Woodruff's ab- 
sorption in the performance of his duties. Given, like all 
American judges, to the custom more honored in the 
breach than the observance, of writing long opinions, he 
became so engaged in that, to him, pleasurable occupa- 
tion, one night, at his residence in Twenty-Ninth street, 
as to become unaware how many of the small hours had 
passed, and, hearing a noise in the hall, rushed out of his 
library, expecting to confront a midnight robber, and 
astonished the housemaid, who had come down to her 
usual morning work, and was opening the front doors 
for the day. (R. G.) 



Cedar street. An examination at the bar was 
then very different, as I understand, from the ex- 
amination at the present time, for my learned 
Brother Bosvvorth, with Mr. Ward Hunt, now one 
of the justices of the supreme court of the United 
States, and the late President Fillmore, then ex- 
amined the students, who had already passed 
through a seven years' course of study. So severe 
was that examination that, I think, only one in 
three of the class was at first admitted. On get- 
ting through the fire of that examination success- 
fully, I returned to the city of New York, and en- 
tered into business for myself. About a year after 
that, Mr. George Wood — who had recently come 
from New Jersey, in which state and in the United 
States courts he had an exalted reputation — was 
here retained in some very important suits, among 
others, eminently, the suit of Ogden vs. Astor, in 
which Mr. Daniel Lord, with whom our associate, 
Mr.'Evarts, was then, or lately had been, a student, 
was counsel on the other side. When retained in 
those suits, Mr. Wood, looking for a man who 
could conduct them successfully and intelligently 
as attorney and junior counsel, selected Mr. Wood- 
ruff.; and Mr. Woodruff, finding that those suits 
would occupy a great portion of the time which he 
would otherwise bestow upon his general prac- 
tice, requested me to unite with him, and we 
formed a partnership about May, 1842. That con- 
nection continued with Mr. Woodruff until his ele- 
vation to the bench in 1850, and with Mr. Wood 
until his decease. During that time Mr. Wood- 
ruff's business was extensive; and, although he 
was not then as well known to the bar, or 
to the community, as afterwards, yet, by those 
with whom he associated he was especially prized; 
and it was the connection of Mr. Lord and himself 
with the case of Ogden vs. Astor which gave the 
former so high an estimate of Mr. Woodruff's abil- 
ities, and caused the promotion of Mr. Woodruff 
to the bench, for I think that Mr. Lord was the ac- 
tive agent in having his name brought before the 
nominating convention. Mr. Woodruff, during 
his professional career, especially during my con- 
nection with him, was that dangerous man, the 
man of one book. His library was select, but, un- 
til he became a judge, was not extensive, the 
main elements in it being ' Gould's Lectures,' in 
six volumes, copied by himself; and, whenever he 
had occasion to refer to authorities, those lectures 
were his principal assistance. But, although he 
was not a reading man, not a student, not a liter- 
ary man, in the ordinary phrase, as expressed by 
us, either in law or in literature, yet there were 
few men so well posted in all the advanced the- 
ories on whatever subject might be circulating 
through the community. He was a troublesome 
man to discuss with, even when you were very 
well advanced in what you were talking about; 
and, whether it was a question of table-tipping or 
a question of science in any shape, or a question 
arising in the courts, or in literature, he al- 
ways seemed to have thought much on the subject, 
to have great acquaintance with it, and to be 
well able to discuss it in all its elements. In 
addition to that, Mr. Woodruff, from my earliest 
connection with him— and, as I have understood, 
long prior to that — appeared a man who always 
had his principles fixed, and never swerved from 
them. It is a very easy thing for a man to say he 
has fixed principles, but it is a very difficult thing, 
in the midst of business or temptations— and they 
come thick and fast upon the lawyer in active 
practice— it is a very difficult thing to carry out 
those principles on all occasions. When the late 
Edward Kellogg, of Brooklyn, (so well known for 
his original theories on banking and finance), at 
the time when there was an excessive speculation 
in real estate, first employed Mr. Woodruff, who 
was then just commencing practice and anxious 
for employment, he came to him and said, l I have 
a large real estate business; I want your assist- 
ance, but iTdon't think I can afford to pay you five 
dollars for every deed you draw.' Mr. Woodruff's 
reply to him was— 'Sir, I shall be very happy to 
have your business, but I cannot underbid my pro- 
fessional brethren. I understand the cnai*ge at 
the bar is five dollars for every deed drawn, and 
whatever business of that kind you bring me, sir, 
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that will "be my charge.' Mr. Kellogg afterwards 
became his devoted friend as well as client, and 
Mr. "Woodruff received from him and his friends a 
large amount of business. On another occasion a 
high official from Washington came on, post haste, 
■on Saturday, to employ Mr. "Woodruff. I think he 
had some acquaintance with him during their col- 
legiate course. He arrived on Saturday night. 
He said his business was urgent, and requested an 
interview with Mr. "Woodruff on the succeeding 
Sunday. Mr. "Woodruff courteously but firmly re- 
sponded, 'Sir, aside from my conscientious scru- 
ples on the subject, I devote that day to my fam- 
ily. I will attend to your business on Monday, 
"but not to-morrow.' The applicant, although at 
first rather rebuffed, received the rejection cour- 
teously, came on Monday, the business was done, 
and both parties, I believe, were entirely satisfied. 
And that was the kind of man that Judge Wood- 
ruff was from beginning to end — a man of firm, 
fixed principles, which he carried out without re- 
gard to cost or inconvenience to himself. And Mr. 
"Woodruff, although, I am happy to say, a man 
who, of late years, has lived comfortably, some- 
what in affluence— though certainly not arising 
from the salary received from his office during the 
last six years— yet, during his long course of pro- 
fessional life, he never seemed to regard the 
amount of his fees as anything compared to the 
business to be done, to the principles which he 
was to carry out. and to the success of his client. 
It made no difference to him whether his client 
was a poor man or a rich man; the only point was 
the success of the suit in which he was engaged. 
He spent as much time and engaged in as laborious 
devotion to his business in the little matters for 
which he received a limited amount, as he did 
upon those in which he received a larger sum. 
And I know it was often a laughing remark of our 
associate, Mr. "Wood* that Mr. woodruff seemed to 
spend a great deal of time in his office elucidating 
subjects with clients who were boring him, which 
he (Mr. Wood) thought beneath Mr. Woodruff's 
attention. It is 'said — and I have heard that re- 
mark before to-day — that Judge Woodruff, upon 
the bench, was somewhat austere. I have been 
absent from the bar so long that it has not come 
under my personal observation. With me there 
was never any austerity. During my long inter- 
course with him, he always treated me as a 
younger brother, and I found as kind a care in his 
house, as much fraternal affection from him, as 
much assistance whenever required, as I could 
have had f rom any devoted relative. But, if there 
was any austerity, it arose, in a great measure, if 
not entirely, from the earnestness of his nature. 
Within my recollection, there was a time when 
there was more cause than now, even, for appre- 
hension on the part of lawyers, and austerity upon 
the part of judges, on account of young men com- 
ing to the bar unprepared, leaping over the bar- 
rier without adequate examination,, and threaten- 
ing to fill our courts with ignorance. There have 
been two evils under which we have been suffer- 
ing — the election of judges, and the admission of 
lawyers without proper examination; and I think 
we have found out that the latter is the greater, 
as without a learned bar we cannot have honest 
and capable judges; and I have no doubt, that a 
man like Judge Woodruff, well versed in the law, 
armed with the full panoply of science, when on 
the bench he met gentlemen coming before him, 
as they had been accustomed to come in some courts, 
for the purpose of having orders corrected, or pa- 
pers prepared by the judge, would allow his im- 
patience to exceed its bounds, and treat those suit- 
ors in a different light from what he would if they 
had presented their cases as good lawyers should. 
But to my knowledge, although Judge Woodruff 
may, in the discharge of his duties, have had an 
•earnestness which perhaps looked to outsiders like 
austerity, yet beneath that there was always a 
great kindness of disposition ; and those who, as 
Judge Bosworth has said, have shared the hospi- 
tality of his house and become cognizant of the un- 
der-current of his nature, have never failed to rec- 
ognize the noble qualities of the man. At the 
time referred to by Judge Bosworth, Mr. Woodruff 
lived in'Nineteenth street, before he moved to his ' 



late residence in Twenty-Ninth street, where, unit- 
ed to a lady accomplished in all particulars, and 
with mental characteristics corresponding to his 
own, with an interesting family, with a large cir- 
cle of .friends, by marriage and by relationship, 
his house was always filled, he was the centre of 
an enlarged hospitality, and no man ever delighted 
to unbend, and to make all about him happy, more 
than our late associate. I look back to the time 
when I was in the habit of being in his house, 
sometimes for days at a time — I look back to those 
as the happiest days of my life passed out of my 
own family. And I am always willing to respond 
to and endorse any remarks such as have been 
made by our brother Bosworth, as to the geniality 
and hospitality of Judge Woodruff. I have, per- 
haps, exceeded the bounds to which I ought to 
have been confined on this occasion. I only in- 
tended to say a few words here with reference to 
the gentleman who has been so long associated 
with us, so long known to the whole community, 
who goes down to his rest as an upright judge. 
His career as a lawyer has been that of an able 
man ; his career as an individual has been that of an 
honest man. I never, in all my reading, found but 
two men, and those living at a great distance from 
each other, as to time, who were willing to say, as 
they departed from this life, 1 1 am content. I 
have enjoyed to the full all that life affords, and I 
am ready for another sphere. I have had enough.' 
Judge Woodruff would hard ly have said that. He 
would rather have said that he would like to remain 
longer upon the bench, to linger a little longer 
among his life associates. He would undoubtedly 
have liked to continue to dispense justice some 
years longer, so far as his health allowed him to 
do so, but at the same time, as we heard yester- 
day, he was a man of that character that when the 
time came that he saw his physical usefulness was 
gone, he was willing to give up and say — would 
not say, perhaps, but would feel— 1 1 have done 
my part in this world as an honest man, as a good 
lawyer, as an upright judge, and I am not afraid 
to meet the greater Judge above.' " 

Hon. William M. Evarts then addressed the 
meeting, as follows : 

" Our profession has not unfrequently been 
called together at the close of the vacation, before 
renewing our service in the courts and to the com- 
munity, to commemorate the loss of some distin- 
guished lawyer or eminent judge. I am sure all 
of us can recall some suitable instances of tihis ex- 
perience. Sometimes we have been criticised for 
assuming that there was matter of public interest 
in these occasions, ana that our profession was 
distinguishable, in this regard, from other useful 
and honorable employments. Certainly no such 
observation can justly be made when the loss that 
we deplore is, even in a greater degree, the loss of 
the community, or when the lawyer whose career 
we celebrate was an eminent magistrate and judge. 
We cannot but feel that, though Judge Woodruff's 
life, public and eminent as it was in the gen- 
eral esteem, was wholly occupied in professional 
service, at the bar and on the bench, yet among 
his contemporaries who have pursued the more 
active or brilliant paths of political employment, 
few can be said, either in fact or in the recogni- 
tion of the community, to have been more dis- 
tinctly or more usefully public servants than he. 
His life was, indeed, useful, distinguished, pros- 
perous, public, and in all that makes up the sum of 
human experience, whether personal, domestic, 
civic, or official, the full measure of prosperity in 
all marked his career. He gained no inconsidera- 
ble distinction at the bar, and, had he adhered to 
its employments, we cannot doubt, he would have 
added to his powers and his repute as an advocate 
and a counsellor. Yet there is no doubt that his 
preferences, no doubt that the special aptitudes of 
his intellect and moral character, fitted him. more 
especially, for that highest and most honorable 
employment among men, known in civilized soci- 
ety, that of a judge. And how fortunate he was 
in the adequate preparation to assume, quite early 
in life, and to adhere, with but slight interrup- 
tions, to the end, to this course of judicial service! 
Well educated, brought here at an age suitable to 
bear the more strenuous labors of the bar, he had 
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the good fortune to be associated, thus early in his 
professional career, with a lawyer than whom, I 
think I may safely say, our experience or our 
recollections do not recall any one possessing 
greater natural powers, or more completely dis- 
ciplined in all the faculties of a great forensic 
reasoner — I mean Mr. George Wood. And brought 
early into such a relation, he was by that connec- 
tion brought into forensic opposition to eminent 
lawyers older than himself, men on the same level 
with Mr. Wood. When he had attracted the ap- 
proval of the great leaders in the profession, by 
the display of his qualities of eminent fitness for 
the public service on tbe bench, he was, readily 
and by the consent of all, raised to that position. 
He first took a seat upon the bench, then and now 
the most ancient and venerable in our judicial his- 
tory, a bench having the jurisdiction of the com- 
mon law, and called by one of the favorite names 
of the common law, the * Court of Common Pleas,' 
His nest judicial service was as a judge of the 
most celebrated commercial court, perhaps, that 
we have ever had in this country, the superior 
court of the city of New York. He there filled 
out, by a somewhat new experience of judicial 
service, his preparation for the highest station in 
the political service of the state, a place in the 
court of appeals. For it seemed as if he was so 
well fitted to serve us as a judge, that the chances 
or derangements of courts or of politics were not 
long to deprive the community of his service?. In 
the court of appeals, Judge Woodruff completed 
the round of judicial honors of the state, and by 
this varied experience was fully fitted for new ju- 
dicial station. And when, by the defeat of his 
election to the court of appeals, he was thrown 
out of political place, and there came up a new 
court of great importance and dignity — the federal 
circuit judgeship— to be filled, by the general con- 
sent of the profession, he first occupied that emi- 
nent seat which he has just left. When he came 
to this new office, there was some feeling that his 
professional course had not made him specially fa- 
miliar with the subject of federal jurisprudence, 
with admiralty or patent law, and not much, if at 
all, with revenue law. But, sir, a man as well in- 
structed in the common law as Judge Woodruff 
was, by his experience at the bar and on the bench, 
has the best and only necessary preparation for 
any and all the special departments of jurispru- 
dence. Those who have had the most experience 
in the round of those special employments and 
special jurisdictions best understand that the com- 
mon law is wider and deeper, more various and 
more exacting in its demands and its discipline, 
than any specialty can ever be. And he who has 
proved himself to possess the great powers of 
legal reason, and the great diversity for judicial 
faculty, that the common law exacts, may well en- 
counter untried special jurisdictions without fear. 
But Judge Woodruff had some personal fitness for 
each of these specialties that every judge does not 
possess. He had a very thorough and profound 
knowledge of mathematics, which served him in 
the admiralty jurisdiction and in the patent juris- 
diction. He had a very thorough knowledge of 
the philosophies of the natural sciences, and, if he 
had no particular or special qualities that should 
fit him lor the other departments of jurisprudence, 
the force of his intellect was adequate for them 
all. 

"And, yet, all of us that have known Judge 
Woodruff at the bar and on the bench have felt, 
and all of us have exhibited this feeling to-day, 
that his moral qualities as a judge fitly expanded 
and dignified a great judicial character. That he 
sought distinction in the profession, and desired 
the promotions of the bench, is an honor to him, 
as it would be to any one; but no man ever found 
him seeking elevation by any unworthy arts, or 
pursuing competition with his rivals by any secret 
or dubious means. When there was an office for 
which himself and his friends might justly think 
him suitable, he was ready to avow his disposition 
to accept the office, but not to run after it. To 
that limit of desire he always adhered. He re- 
garded the career of human life, not as a game, 
but as the discharge of a duty, and the constant 
observance of duty through life as the highest and 



best success permitted to man. He relished thor- 
oughly the full meaning of that noble proposition 
of the sacred Scriptures, 'Now, if a man also 
strive for masteries, yet is he not crowned unless 
his strife be lawful.' " 

The chair announced that he had received from 
a gentleman who was for several years an associ- 
ate with Judge Woodruff, upon the" bench, who- 
was unable to be present at the meeting, a com- 
munication which, under the circumstances of the 
case, and in view of Judge Shipman's former 
relations to Judge Woodruff, it had been deemed 
not improper should be read as a portion of the 
proceedings of the meeting, and be published as a 
part thereof. The resolutions having been unan- 
imously adopted, on motion of Robert D. Bene- 
dict, Esq., it was voted that the following letter 
of Hon. William D. Shipman be incorporated in 
the proceedings of the meeting: 

"New York, Sept.l4th,1875. Hon. Samuel Blatch- 
ford. — Dear Sir: Other and imperative engage- 
ments will prevent my being present at the meet- 
ing of the bar of this city, to be held to-morrow, 
to do honor to the memory of the late Hon. Lewis- 
B. Woodruff, who, for nearly six years, has occu- 
pied the high position of United States circuit- 
judge for the second circuit; but I am unwilling 
to allow the occasion to pass without a brief ex- 
pression of my sense of the great loss which the 
bar, the bench, and the public have sustained by 
his death. My personal acquaintance with Judge 
Woodruff commenced at the date of his appoint- 
ment to the office which he last held, though I had 
long known him by reputation, through his career 
at the bar, and on the bench of the common pleas, 
the superior court, and the court of appeals. I knew 
he was an able lawyer, and an upright judge of 
large experience and unblemished character. But 
early in 1870 1 was brought into close personal and 
official relations with him, which continued more? 
than three years, and gave me constant opportu- 
nity of observing his character as a man and judge. 
1 soon.came to admire his zealous and conscientious- 
devotion to his duties, the strength of his under- 
standing, and the never-absent labor and energy 
with which he discharged the constantly pressing 
and heavy responsibilities of his great office. 
No toil or self-denial, however severe or exacting, 
for a moment deterred him from a thorough ex- 
amination of every case which was submitted to 
his decision. He fully appreciated his position, 
and well understood the functions of a judge to be, 
to administer justice according to settled rules. 
This was .the guide to his judicial conduct, and in 
this he magnified his office. He had, indeed, a 
high sense of equity, and was always delighted 
when a sound conclusion was reached that would 
operate beneficially in the particular case before 
him. But he would never weaken established 
rules, nor. unsettle the foundation of principles, in 
order to relieve the exceptional hardship of an 
isolated cause. He knew too well that both law 
and equity, to be of any value to an enlightened 
community, must be administered with steady 
uniformity, and to this end he spared neither time 
nor toil in the investigations which preceded his. 
judgments, and in the preparation of his opin- 
ions which announced them. To this duty he 
brought a vigorous intellect, an enlightened 
reason, and a firm will. To say that he sometimes 
erred, is merely to pronounce him human. Judge 
Woodruff was a man of massive and hardy nature. 
He was not one to reverence overmuch the lighter 
graces and ornamental accomplishments of a fine 
gentleman. But no man ever gave a higher re- 
gard or a heartier recognition to the solid virtues 
which constitute the essential riches of character. 
Within his strong and rugged frame beat a warm, 
gentle, and manly heart, whose sympathies were 
limited by no partisan or sectarian lines. He was 
open, frank, and generous. All who knew him 
will regret his departure, and mourn the loss of a 
just man, and an able and incorruptible magis- 

j trate. Yours, very respectfully, Wm. D. Ship- 

! man. " 

j The chair appointed as the committee to present 
the resolutions to the court of appeals and the cir- 
cuit court, Messrs. Henry E. Davies, George Bliss, 
and Joseph H. Choate. 
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ACHESON, MARCUS W. Born in Penn- 
sylvania. Received a collegiate education. 
Admitted to the bar and practiced in Pitts- 
burgh, Pa. United States district judge for 
the western district of Pennsylvania, commis- 
sioned Jan. 14, 1880. United States circuit 
judge for the third circuit, commissioned Feb. 
9,1891. 

ADAMS, GEORGE. Born in Virginia, in 
August, 1784. Educated in his native state. 
United States district judge for the district of 
Mississippi. Commissioned Jan. 20, 1836. Re- 
signed in 1839. Died at Jackson, Miss., Aug. 
14, 1844. 

ALDRIOH, EDGAR. Born at Pittsburg, 
N. H„ Feb. 5, 1848. At the age of 14 he en- 
tered the academy at Oolebrook, and after- 
wards commenced the study of law in the 
office of Ira A. Ramsey. Subsequently en- 
tered the law department of the University of 
Michigan, graduating in March, 1868, at the 
age of 20. Returning to Colebrook, he was 
admitted to the bar of Coos county, and con- 
tinued in practice alone until Jan. U, 1882, 
when he formed a partnership with "William 
H. Shurtleff, under the firm name of Aldrieh 
& Shurtleff, Which continued four years. Lat- 
er he was similarly associated with James I. 
Parsons, and at Littleton with the Honorable 
George A. Bingham and others. Was twice 
appointed solicitor for Coos county. Was a 
member of the state legislature in 1884, and 
speaker of the house. United States district 
judge for district of New Hampshire, commis- 
sioned Feb. 25, 1891. M. A. Dartmouth, 1891. 



ALLEN, WILLIAM J. Born in Wilson 
county, Tenn., June 9, 1829. Brought by his 
parents to Illinois the following year. Stud- 
ied law at the Louisville, Ky., Law School. 
Admitted to the bar in 1850. Member of the 
legislature 1855. U. S. district attorney 1855 
to 1859. Circuit judge 1859 to 1861. Repre- 
sentative in congress 1862 to 1S65. Member 
of the Dlinois constitutional convention of 1862 
and 1870. United States district judge for 
the southern district of Illinois, commissioned 
April 18, 1887. 

BAKER, JOHN H. Born in Parma town- 
ship, Monroe county, New York, Feb. 28, 1S32. 
Educated at Wesleyan University, Delaware. 
Ohio. Studied law, and commenced practice 
in Goshen, Ind., in 1857. State senator (Ind.) 
1862. Representative in eongress of United 
States, 1874. Was appointed a member of the 
committee on elections. Again elected to con- 
gress in 1876-1878. Was member of commit- 
tee on appropriations. United States district 
judge for the district of Indiana, commissioned 
March 29, 1S92. 

BALDWIN, ALEXANDER W. Born in 
Alabama, 1835. Studied law. Settled in 
Virginia City, Nev. United States district 
judge for the district of Nevada, commis- 
sioned March 11, 1865. Was killed in a rail- 
way accident at Alameda, CaL, Nov. 15, 1869. 

BALDWIN, HENRY. Born in New Ha- 
ven, Conn., Jan. 14, 1780. Was graduated 
at Yale in 1797, Removed to Pittsburgh, 
Pa. Member of eongress 1817-1S22. Associ- 
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ate justice of the United States supreme 
court. Assigned to the third circuit, commis- 
sioned Feb. 11, 1830. LL. D., Yale, 1830. Au- 
thor of "A General View of the Constitution." 
Died in Philadelphia, April 21, ISM. 

BALLARD, BLAND. Practiced law in 
Louisville, Ky. United States district judge 
for the district of Kentucky, commissioned 
Oct. 16, 1861. Died July 29, 1879. 

BARBOUR, PHILIP PENDLETON. 
Bom in Orange county, Va., May 25, 1783. 
Studied law at William and Mary. Mem- 
ber of legislature (Va.) 1812-1814, and of 
congress 1814. Speaker of the house of rep- 
resentatives 1821. Re-elected to congress in 
1827. President of the Virginia constitu- 
tional convention in 1829. Resigned his seat 
in congress May 31, 1830. United States dis- 
trict judge for the eastern district of Vir- 
ginia, commissioned Oct. 8, 1830. Associate 
justice of the United States supreme court, 
commissioned March 15, 1836. Candidate 
for the Democratic nomination for vice pres- 
ident in 1832. Died in Washington, D. C, 
Feb. 24, 1841. 

BARNES, DAVID LEONARD. Born in 
Scituate, Mass., Jan. 28, 1760. After gradu- 
ating at Harvard commenced the practice of 
law at Taunton, Mass., removing soon after 
to Providence, R. I. Was a member of the 
legislature. United States district judge for 
district of Rhode Island, commissioned April 
30, 1801. Died at Providence, Nov. 3, 1812. 

BARR, JOHN W. Bom in Versailles, Ky., 
Dec. 17, 1826. Educated at private schools. 
Was graduated from the law department of 
the Transylvania University In 1847. Began 
practice in Versailles. Removed to Louis- 
ville. United States district judge for the 
district of Kentucky, commissioned April 16, 
18S0. He organized the present board of sink- 
ing fund for the city of Louisville, and served 
as president of the board for several years aft- 
er its organization. 

BASSETT, RICHARD. Bom in Delaware. 
Member of congress 1787. Member of the 
federal constitutional convention 1787. 
United States senator 1789-1793. Presi- 
dential elector (Federalist) in 1797. Gov- 
ernor of Delaware 1798-1801. United States 
circuit judge for the third circuit, commis- 
sioned Feb. 20, 1801. The act under which 
the appointment was made was repealed, -to 
take effect July 1, 1802. Died in September. 
1815. 

BAXTER, JOHN. Bom in Rutherford 
county, N. C, March 5, 1819, and educated 
there. Licensed to practice law in 1841. 
Member of legislature 1842, 1846, and 1852- 
1857. Presidential elector 1844 and 1848. 
Removed to Knoxville, Tenn., 1857. Mem- 
ber of state constitutional convention 1870. 
United States circuit judge for the sixth cir- 



cuit, commissioned Dec. 13, 1877. Died at 
Hot Springs, Ark., April 2, 1886. 

BEATTY, JAMES H. Bom at Lancaster, 
and educated at Delaware, Ohio. First lieu- 
tenant of the 4th Iowa battery during the last 
half of the civil war. Commenced the prac- 
tice of the law at Lexington, Mo., Sept., 1865. 
Was register in bankruptcy until removal to 
Salt Lake City in 1872, where he remained 
until his removal to Hailey, Idaho, in 1882. 
Chief justice of Idaho, 1889, removing to Boise 
City in 1890. Was a member of the territo- 
rial legislature and constitutional convention 
of Idaho, and assistant United States attorney 
in Utah. United States district judge for the 
district of Idaho, commissioned March 7, 1891. 

BEDFORD, JR., GUNNING. Bom in Phil- 
adelphia, Pa., 1747. Was graduated at Prince- 
ton 1771. Aide de camp to Washington. 
Member of legislature, (Del.) Member of 
congress in 1783-1786. Member of the f edex*al 
constitutional convention 1787. Presidential 
elector in 1789 and 1793. Attorney general 
of Delaware before 1789. United States dis- 
trict judge for the district of Delaware, com- 
missioned Sept. 26, 17S9. Died March 30, 
1812. 

BEE, THOMAS. Bom in South Carolini 
1729. Member and speaker of the colonial 
assembly and privy council. Member of com- 
mittee of safety. In the continental con- 
gress 1780-1782. Lieutenant governor of 
South Carolina. United States district 
judge for the district of South Carolina, com- 
missioned June 14, 1790. Ceased to be district 
judge in 1812. Published "Reports of the 
District Court of South Carolina" 1810. 

BELLINGER, CHARLES B. Bom at Ma- 
quon, Knox county, 111., Nov. 21, 1839. Re- 
moved to Oregon with his parents in 1847. 
Admitted to the bar in 1863. Member of the 
Oregon leg.slature in 1868. Served in the 
Modoc Indian war in 1873. Clerk of the su- 
preme court of Oregon, 1875-1878. Judge of 
state circuit court of Oregon, 1878-1880. Lec- 
turer on equity, Law School, University of 
Oregon, since 1889. United States district 
judge for the district of Oregon, commis- 
sioned April 15, 1893. 

BENEDICT, CHARLES L. A resident 
of Brooklyn, N. Y. Studied law and prac- 
ticed there. Member of legislature 1868. 
The first United States district judge for the 
eastern district of New York, commissioned 
March 9, 1865. Offered a position on the 
bench of the New York court of appeals in 
1881. 

BENSON, EGBERT. Bom in New York 
city, June 21, 1746. Was graduated at Kings 
College (Columbia) in 1765. Member of Rev- 
olutionary committee of safety. Attorney 
general of New York 1777-1789. Member of 
legislature 1777. Member of congress 1784- 
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17S8, 1789-1793, and 1813-1815. Judge of the 
supreme court of New York 1794. United 
States circuit judge for the second circuit, 
■commissioned Feb. 20, 1801. The act under 
which the appointment was made was repeal- 
■ed, to take effect July 1, 1802. Regent of New 
York University 1789, 1802. LL. D., Harvard, 
1808; Dartmouth, 1811. President of the New 
York Historical Society. Died in Jamaica, L. 
L, Aug. 24, 1833. 

BETTS, SAMUEL ROSSITER. Bom in 
Richmond, Berkshire county, Mass., 1787. 
Was graduated at "Williams in 1806. Studied 
law in Hudson, N. Y. Served in the war of 
1812, and was appointed judge advocate by 
Gov. Tompkins of New York. Elected to 
■congress 1815. District attorney for Orange 
county, N. Y. United States district judge 
for the southern district of New York, com- 
missioned Dec. 21, 1826. Retired in May, 
1867. During his first 20 years on the bench 
it is said that no appeal was taken from any 
of his decisions. LL. D., Williams, 1830. 
Published a work on admiralty in 1838. He 
■exerted a powerful influence upon the de- 
velopment of American admiralty law. 
Many of his decisions are now published for 
the first time in this work. He died in New 
Haven, Conn., Nov. 3, 1868. 

BIGGS, ASA. Born in Williamstown, 
Martin county, N. O., Feb. 4, 1811. Member 
■of the North Carolina constitutional conven- 
tion of 1835; of legislature 1840-1 S45; of con- 
fess in 1845. One of the commissioners ap- 
pointed in 1850 to prepare the Revised Code 
■of North Carolina. Elected United States 
senator in 1854. Resigned in 1858. United 
States district judge for the district of 
North Carolina, commissioned May 3, 1858. 
Resigned April, 1861. Elected to the conven- 
tion which passed the secession ordinance in 
May, 1861. District judge, Confederate States 
of America, 1861-1865. Resumed practice 
after the war. Died in Norfolk, Va., March 
6, 1878. 

BILLINGS, EDWARD COKE. Born at 
Hatfield, Mass., Dec. 3, 1829. Graduated at 
Yale in 1856. Practiced law in New York city 
until 1863, when he removed to New Orleans. 
United States district judge of the district of 
Louisiana, commissioned Feb. 10, 1876. LL. 
D., Yale, 1890. 
Haven, Conn. 



Died Dec. 2, 1893, in New 



BLAIR, JOHN. Born in Williamsburg, 
Va., 1732. Was graduated from WilLiam 
and Mary College. Studied law at the Tem- 
ple, London. Member of legislature 1765. 
Signed the nonimportation agreement in 
1769. Member of committee on provisional 
government and of the council 1776. Judge 
of the Virginia court of appeals 1777, (after- 
wards chief justice.) Judge of the high court 
of chancery in 1780. Member of the federal 
constitutional convention in 1787, and of 
the Virginia convention to ratify the federal 



constitution. Associate justice of the United 
States supreme court, commissioned Sept. 
30, 1789. Resigned Jan. 27, 1796. Died in 
Williamsburg, Va., Aug. 31, 1800. 

BLAND, THEODORICK. Born in 1777. 
Judge of the county court of Baltimore. 
United States district judge for the district) 
of Maryland, commissioned Nov. 23, 1819. 
Ceased to be district judge, June 5, 1824. 
Chancellor of Maryland for 22 years. Died 
at Aomapolis, Md., Nov. 16, 1S46. Published 
Maryland Chancery Reports, (1826-1841.) 

BLATCHFORD, SAMUEL. Born in New 
York, March 9, 1820. Was graduated at Co- 
lumbia in 1S37. Private secretary to Gov. 
Seward 1839-1841. Admitted to the bar in 
1842. Settled in Auburn as law partner of 
William H. Seward and Christopher Mor- 
gan in 1845. Removed to New York city 
1S54. Declined a place on the state supreme 
bench in 1855. United States district judge 
for the southern district of New York, com- 
missioned May 3, 1867. United States circuit 
judge for the second circuit, commissioned 
March 4, 1878. Associate justice of the 
United States supreme court, commissioned 
March 22, 1882. Assigned to the second cir- 
cuit Died July 7, 1893. Published Blatch- 
ford's Circuit Court Reports, (second circuit.) 
Trustee of Columbia since 1867. 

BLODGETT, HENRY WILLIAM. Born 
in Amherst, Mass., July 21, 1S21. Removed 
to Illinois about 1831. Studied law in Chica- 
go with Jonathan Y. Scammon and Norman 
B. Judd. Admitted to the bar 1845. Prac- 
ticed in Waukegan, 111. Member of legisla- 
ture 1S52, (Free-Soil.) Counsel of the Chi- 
cago & Northwestern Railroad 1855. Presi- 
dent and attorney of the Chicago & Milwau- 
kee Railroad. United States district judge 
for the northern district of Illinois, commis- 
sioned Jan. 11, 1870. Retired Dec. 5, 1892, 
to become counsel before Bering Sea Arbitra- 
tion Commission at Paris 1892 and 1S95. 

BO ARMAN, ALECK. Bom in Yazoo City, 
Miss., Dec. 10, 1839. Educated at the Ken- 
tucky Military Institute. Studied law. Offi- 
cer in the Confederate army. Began prac- 
tice in 1866. Settled in Louisiana. Member 
of the forty-second congress. Judge of the. 
state district court United States district , 
judge for the western district of Louisiana, 
commissioned May 18, 1881. Resides at Shreve- 
port. 

BOICE, HENRY. United States district 
judge for the western district of Louisiana, 
commissioned May 9, 1849. Ceased to be dis- 
trict judge, Jan. 21, 1S61. Died about 1866. 

BOND, HUGH LENNOX. Bom in Balti- 
more, Md., Dec. 16, 1828. Removed to New 
York city. Was graduated from the Univer- 
sity of the City of N^w York in 1848. Studied 
law with Dobbin & Talbot, of Baltimore. Ad- 
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mitted to the bar in 1851. Judge of the Bal- 
timore criminal eourt 1860-1868. United 
States circuit judge for the fourth circuit, com- 
missioned July 13, 1870. Died Oct 24, 1893. 
Among the noted trials in which Judge Bond 
presided were the Ku Klux Cases, in South 
Carolina, the "Virginia Coupon Cases, and the 
Navassa Murder Cases. 

BOURN, BENJAMIN. Born in Bristol, 
R. I., Sept. 9, 1755. Was graduated at Har- 
vard 1775. Studied law and practiced at 
Providence, R. I. Quartermaster of the sec- 
ond Rhode Island regiment in 1776. Member 
of congress 1790. Resigned 1796. United 
States district judge for the district of Rhode 
Island, commissioned Oct. 13, 1796. United 
States circuit judge for the first circuit, com- 
missioned Feb. 20, 1801. The act under which 
the appointment was made was repealed, to 
take effect July 1, 1S02. Died Sept. 17, 1808. 

BOYLE, JOHN. Bom in Botecourt county, 
Va. } Oct. 28, 1774. Educated in Kentucky, 
Began practice in Lancaster 1797. Member 
of congress 1803-1809. Declined the govern- 
orship of Illinois territory. Judge of the 
Kentucky court of appeals. Chief justice of 
that court 1S10-1826. United States district 
judge for the district of Kentucky, com- 
missioned Oct. 20, 1826. Died Jan. 28, 1834. 

BOYNTON, THOMAS JEFFERSON. Born 
in Amherst township, Lorain county, Ohio, 
Aug. 31, 1838. Educated in the common 
schools of his native place. Studied law with 
Hon. Philemon Bliss, and began practice at St. 
Joseph, Mo., in 1858. Appointed United States 
district attorney for the southern district of 
Florida in 1861. United States district judge 
for the southern district of Florida, commis- 
sioned Oct. 19, 1863. Resigned in 1870. Died 
in New York City in May, 1871. 

BRADFORD, EDWARD G. Born in Ma- 
ryland. Settled in Wilmington, Del. Member 
of state legislature in 1849. Deputy attorney 
general for several years. Appointed United 
States district attorney for Delaware in 1861. 
Resigned in 1866. United States district judge 
for the district of Delaware, commissioned 
Dec. 12, 1S71. Died Jan. 16, 1884. 

BRADLEY, JOSEPH P. Born in Berne, 
Albany county, N. Y., March 14, 1813. Was 
graduated at Rutgers in 1836. Studied law 
with Arthur Gifford, Esq., of Newark, N. J. 
Admitted to the bar 1839. Practiced in 
Newark 1840-1870. Argued the New Jersey 
Bridge Case in the United States supreme 
court in 1860. Candidate for congress 1S62. 
Presidential elector 1868. Lecturer in Rut- 
gel's College on political economy and con- 
stitutional law. LL. D., Lafayette, 1859. 
Associate justice of the United States su- 
preme eourt, commissioned April 4, 1870. As- 
signed to the third circuit, Dec. 21, 1880. 
Member of the electoral commission in 1877. 
He married in 1844 Miss Mary Hornblower, 



daughter of the chief justice of New Jersey. 
He died Jan. 22, 1892. 

BRAWLEY, WILLIAM H. Born in South 
Carolina, in 1841. Was graduated at the- 
South Carolina College in 1860. Attended lec- 
tures at the College de France, in Paris, 1865. 
Admitted to the bar in 1866. Was solicitor 
(prosecuting attorney) for the sixth circuit for 
two terms, resigning in 1874. Was a member- 
of the state legislature for eight years. Was a. 
member of the 52d and 53d congresses of Unit- 
ed States. Resigned upon being appointed 
United States district judge for the district of 
South Carolina, commissioned Jan. 18, 1894. 

BREARLY, DAVID. Bom near Trenton, 
N. J., June 11, 1745. Practiced law in Al- 
lentown, N. J. He was once arrested for 
treason in the excitement of the ante-Rev- 
olutionary troubles. Member of the first 
constitutional convention of New Jersey. 
Lieutenant in a New Jersey regiment hx 
the Revolution. Chief justice of New Jersey 
1779-1789. Member of the federal constitu- 
tional convention 1787. President of the- 
New Jersey convention which ratified the- 
federal constitution 1788. Presidential 
elector 1789. United States district judge 
for the district of New Jersey, commissioned 
Sept. 26, 1789. One of the compilers of the 
Episcopal prayer book in 1785. Died in 
Trenton, Aug. 16, 1790. 

BREWER, DAVID JOSIAH. Born in. 
Smyma, Asia Minor, June 20, 1837. Studied 
for a time at Wesleyan. Graduated from 
Yale in 1856. Studied law for a time with his- 
unele, David Dudley Field, of New York city. 
Was graduated from the Albany Law School, 
and admitted to the New York bar in 1858. 
Removed to the west the same year, and set- 
tled in Leavenworth, Kan. United States 
commissioner 1S61-1864. Judge of probate- 
and of Leavenworth county criminal court 
1863-1S65. Judge of first judicial district of" 
the state 1865-1869. County attorney 1869- 
1871. Judge of the Kansas supreme court 
1871-1884. United States circuit judge for the 
eighth circuit, commissioned March 31, 1884. 
Associate justice of the United States supreme- 
court, commissioned Dec. 20, 1889. LL. D., 
Iowa College, 1884; Washburn, 1890; Yale, 
1891. 

BRISTOL, WILLIAM. Bom in Hamden, 
Conn., 1779. Was graduated at Yale 1798. 
Admitted to the bar and practiced in New 
Haven, Conn. Was at one time mayor of 
New Haven. Was United States district at- 
torney about 1812. Judge of the state supe- 
rior court 1819-1826. United States district 
judge for the district of Connecticut, com- 
missioned May 22, 1826. Died in New Ha- 
ven, March 7, 1836. 

BROCKENBROUGH, JOHN WHITE. 
Bom in Virginia, Dec. 23, 1806. United States 
district judge for the western district of Vir- 
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ginia, commissioned Jan. 14, 1846. Resigned 
June, 1861, on the secession of "Virginia. Was 
elected a member of peace congress by the leg- 
islature. Was a member of the Confederate 
■congress. For many years "was professor at 
Washington and Lee University. Also con- 
ducted a law school at Lexington, Va. Died 
Feb. 20, 1877. 

BRONSON, ISAAC H. Born in Rutland, 
N.- Y., Oct 16, 1802. Admitted to the bar 
in 1822. Practiced in Watertown, N. T. 
Member of congress 1836; chairman of com- 
mittee on territories. Judge of territorial 
<:ourt of Florida 1838. United States dis- 
trict judge for the district of Florida, com- 
missioned Aug. 8, 1846. United States district 
judge for the northern district of Florida, com- 
missioned Feb. 23, 1847. Died at Palatka, 
Fla., Aug. 13, 1855. 

BROOKS, George W. Born in Elizabeth 
City, N. C, March 16, 1821. Educated at the 
■high school of Gates county. At the age of 
21 was appointed clerk of the superior court 
•of Pasquotank county. While in that office 
he read law under the direction of Charles R. 
Kenney. Admitted to the bar in 1845. Rep- 
resented his county in' the house of commons at 
the session of 1852-1853. In 1861 he opposed 
the secession of his state, and during the civil 
war was a prominent Unionist. United States 
district judge of the district of North Carolina, 
•commissioned Aug. 19, 1865. He was a mem- 
ber of the reconstruction convention in 1866. 
Died January 6, 1882, at his home in Eliza- 
beth City. 

BROWN, ADDISON. Born at West New- 
bury, Mass., Feb. 21, 1830. Was grad- 
uated at Harvard in 1852, and from the 
Harvard Law School in 1854. Removed to 
New York city. Admitted to the bar 1855. 
United States district judge for the south- 
ern district of New York, commissioned June 
2, 1881. 

BROWN, HENRY BILLINGS. Born at 
South Lee, Berkshire county, Mass., March 2, 
1836. Was graduated at Yale in 1856. Ad- 
mitted to the bar in Detroit, Mich., 1860. Unit- 
ed States deputy marshal 1861. United States 
■district attorney 1863-1868. Circuit judge for 
Wayne county, Mich., 1868. United States 
■district judge for the eastern district of Michi- 
gan, commissioned March 19, 1875. Associate 
justice of the United States supreme court, 
■commissioned Dec. 31, 1S90. Compiler of 
Brown's Admiralty Reports. LL. D., Univer- 
sity of Michigan, 1887; Yale, 1891. Lecturer 
on admiralty law in the law department of the 
University of Michigan, 1888.' 

BROWN, MORGAN W. Native of Tennes- 
see. Was editor of one of the leading papers 
-at Nashville. Is brother of W. L. Brown, 
judge of supreme court. United States district 
judge for the eastern and western districts of 
Tennessee, commissioned Jan. 3, 1834. United 



States judge for the eastern, middle, and west- 
ern disiricts of Tennessee, commissioned Jan. 
18, 1839. Ceased to be district judge, March 
6, 1853. 

BRUCE, JOHN. Born in Sterlingshire, Scot- 
land, Feb. 16/ 1832. Removed to Wayne coun- 
ty, Ohio, 1840. Was graduated from Franklin 
College, Ohio, in 1854. Removed to Iowa. 
Admitted to the bar 1856. Practiced at Keo- 
kuk as the partner of Hon. Geo. W. McCrary, 
later a circuit judge. Brevet brigadier general 
in the Union army. Settled in Alabama as a 
cotton planter. Member of legislature 1872 
and 1874. United States district judge for the 
district of Alabama, commissioned Feb. 27, 
1875. 

BRYAN, GEORGE S. Born at Charleston, 
S. C, May 21, 1809. Educated in his native 
city. Was lieutenant of the Volunteer Troops 
of the Florida war of 1836. Trustee of public 
schools of Charleston, high school of Charles- 
ton, Charleston College, Charleston Library, 
and Carolina Art Association. United State? 
district judge for the district of South Caro- 
lina, commissioned March 12, 1866. Resigned 
Sept 5, 1886. Died at Flat Rock, S. C, Sept 
28, 1895. 

BRYANT, DAVID E. Born in La Rue 
county, Ky., Oct. 19, 1849. Moved with his 
parents to Grayson county, Tex., in Jan., 1853. 
Was graduated from Trinity College, N. C, 
in June, 1871. Returning to Grayson county, 
was admitted to the bar, and commenced the 
practice of law in Oct., 1S73. United States 
district judge for the eastern district of Texas, 
commissioned May 28, 1890. 

BUFFINGTON, JOSEPH. Born at Kittan- 
ning, Armstrong county, Pa., Sept 5, 1855. 
Entered Trinity College, Hartford, Conn., in 
1871, and graduated in 1875. Studied law in 
his native town, and was admitted to the bar 
in 1878. United States district judge for the 
western district of Pennsylvania, commission- 
ed Feb. 23, 1892. 

BUGBEE, JOHN S. Born May 81, 1840, 
at Sackville, N. B. Removed in early life to 
"Boston. Admitted to practice in the suT>pt*i<n- 
court of Massachusetts, July 19, 1862. Re- 
moved to San Francisco, and admitted to prac- 
tice in supreme court of California. Oct.. J.00J. 
Assistant city and county attorney of San 
Francisco, 1885-18S6. United States district 
judge for district of Alaska, commissioned Dec. 
7, 18S9. Served till April 21, 1892. Practices 
law at Juneau, Alaska. 

BULLOCK, JONATHAN RUSSELL. Born 
in Bristol, R. I., Sept. 6, 1815. Was graduat- 
ed at Brown in 1834. Studied law in his fa- 
ther's office. Admitted to the bar 1836. Prac- 
ticed in Alton, III., until 1843. Returned to ' 
Rhode Island. Appointed collector in 1849. 
Member of legislature 1844-1846. Member of 
the state senate 1859. Lieutenant governor 
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I860. Member of special commission, to ad- 
just accounts between Rhode Island and the 
United States 1861. Judge of the "state su- 
preme court 1862. United States district judge 
for the district of Rhode Island, commissioned 
Feb. 11, 1865. Resigned in Sept., 1869. 

BUNN, ROMANZO. Born in South Hart- 
wick, Otsego county, N. Y„ Sept. 24, 1829. 
Removed to western New York in 1832, and 
to Wisconsin in 1854. Educated at a common 
school and at Springville Academy, N. Y. 
Studied law. Admitted to the bar in 1853. 
Practiced at Ellicottville, N. Y. District at- 
torney in Trempealeau and Monroe counties, 
Wis. Member, of the legislature in 1860. 
From 1869 to 1877 circuit judge of the sixth 
circuit, Wis. United States district judge for 
the western district of -Wisconsin, commis- 
sioned Oct. 30, 1877. 

BUSTEED, RIOBARD. Born in Cavan, 
Ireland, Feb. 16, 1822. Has father, a bar- 
rister in Dublin, emigrated to Canada, and 
later to the United States. The son worked 
on a newspaper in New York. Was a local 
preacher in the Methodist Church. Admit- 
ted to the bar in 1846. Corporation counsel 
of New York city 1856-1859. Brigadier gen- 
eral of volunteers in 1862. Resigned March 
10, 1863. United States district judge for 
the district of Alabama, commissioned Nov. 
17, 1863. Decided the test oath as to attor- 
neys in federal courts unconstitutional, ■which 
the supreme court affirmed. Resigned Oct. 20, 
1874, and resumed practice in New York 
city. 

BUTLER, WILLIAM. Born in Chester 
county, Pa., Dee. 22, 1822. Attended the 
schools of the county until 15 years of age, 
when he entered the office of the Village Rec- 
ord, a newspaper published in West Chester, 
where he remained until his nineteenth year, 
when he purchased an interest in the Norris- 
town Herald and Free Press. While assist- 
ing to edit and publish this paper he studied 
law, and was admitted to the bar in December, 
1845, returning soon afterwards to West Ches- 
ter. Was elected district attorney in 1856; 
president judge for the 15th judicial district of 
Pennsylvania in 1861. Re-elected in 1871. 
United States district} judge for the eastern 
district of Pennsylvania, commissioned Feb. 
19, 1879. 

BYRD, CHARLES WILLING. Born at 
Westover, on the James river, below Rich- 
mond, July 26, 1770. Was a grandson of Col. 
William Byrd, founder of the city of Rich- 
mond. His father dying in 1777, he was sent 
to Philadelphia, where he was placed in charge 
of relatives, and where he received his educa- 
tion and early training. In 1794 he went to 
Kentucky as the agent of Robert Morris, and 
1 located at Frankfort, where he engaged in the 
practice of law, and also at Lexington, and is 
said to have been successful. Removed to 
Cincinnati, Ohio, in 1799, when he was ap- 



pointed secretary of the Northwest Territory 
by President Adams, his commission being 
dated Dec. 1, 1799. Was a member of the 
first constitutional convention in Ohio, and the 
second governor of that state. United States 
district judge for the district of Ohio, com- 
missioned March 3, 1803, which position he 
held until his decease, Aug. 11, 1828. Is said 
to have been a personal friend of Thomas Jef- 
ferson. 

CADWALADER, JOHN. Bom in Phila- 
delphia, Pa., April 1, 1805. Was graduated 
at the University of Pennsylvania 1821. Stud- 
ied law with Horace Binney. Admitted to the 
bar 1825. His kinsman, Nicholas Biddle, then 
president of the United States Bank, gave him 
the place of solicitor for that institution. Mem- 
ber of congress (Democrat) 1855-1857. Unit- 
ed States district judge for the eastern district 
of Pennsylvania, commissioned April 24, 185S. 
Died in Philadelphia, Jan. 26, 1879. LL. D., 
University of Pennsylvania, 1870. 

CALDWELL, ALEXANDER. United 
States district judge for the western district 
of Virginia, commissioned Oct 28, 1825. Died 
in Wheeling, Va., (W. Va. ) April 8, 1839. 

CALDWELL, HENRY CLAY. Born in 
Marshall county, Va., Sept. 4, 1832. Educat- 
ed at common schools in Iowa. Studied law 
in Keosaucnie, Iowa. Admitted to the bar 
1852. Prosecuting attorney of Van Buren 
county, Iowa, 1856-1858. Member of legisla- 
ture 1859-1861. Colonel of volunteers during 
the Civil War. Resigned June 4, 1864. 
United States district judge for the eastern 
and western districts of Arkansas, commis- 
sioned June 20, 1864. United States district 
judge for the eastern district of Arkansas, 
commissioned March 3, 1871. United States- 
circuit judge for the eighth circuit, commis- 
sioned March 7, 1S90. 

CAMPBELL, JOHN ARCHIBALD. Born 
in Washington, Wilkes county, Ga., June 24, 
1811. Was graduated at the University of 
Georgia in 1826. Admitted to the bar while 
still a minor in 1829, by special act of the 
legislature. Practiced in Montgomery, Ala. 
Member of legislature. Associate justice of 
the United States supreme court, commis- 
sioned March 22, 1853. Assigned to the fifth 
circuit Resigned May 21, 1861. Opposed 
secession. Secretary of war for the Confed- 
erate States, and peace commissioner on their 
behalf in 1865. After the war he was arrest- 
ed and confined in Ft Pulaski. Released on 
parole. Practiced in New Orleans. 

CAMPBELL, JOHN WILSON. Born in 
Augusta county, Va., Feb. 23, 1783. His par 
ents removed with him to Ohio. Received a 
common school education, was admitted to- 
the bar in 1808, and began practice in West 
Union, Ohio. Prosecuting attorney for 
Adams county and Highlands county. Mem- 
ber of legislature. Member of congress 1817- 
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1827. United States district judge for the 
district of Ohio, commissioned March 7, 1S29. 
Died in Delaware comity, Ohio, Sept. 24, 
1833. 

CARPENTER, GEORGE MOULTON. 
Born at Portsmouth, R. L, April 22, 1844. 
Was graduated at Brown in 1864. Reporter 
for newspapers and in the courts. Studied 
law. Admitted to the liar in 1867. Practiced 
in Providence, R. I. Commissioner to revise 
the laws of the state in 18S0. Justice of the 
state supreme court 1882. United States 
district judge for the district of Rhode 
Island, commissioned Dec. 18, 18S4. 

CATRON, JOHN. Bom hi Wythe county, 
Va., 1778. Educated in common schools. 
Removed to Tennessee in 1812. Studied law 
there. Served in the New Orleans cam- 
paign under Jackson. Elected state attorney 
by the legislature. Removed to Nashville. 
Chosen to the supreme bench of the state in 
1824. Chief justice 1830-1836. Associate jus- 
tice of the United States supreme court, com- 
missioned March 8, 1837. Assigned to the 
eighth circuit Assigned to the sixth circuit, 
March 10, 1S63. Opposed secession, and had 
to leave the state. Held the office until his 
death, May 30, 1865. 

CHASE, SALMON PORTLAND. Born in 
Cornish, N. H., Jan. 13, 1808. Was in the 
family of his uncle (bishop of Ohio) 1820- 
1823. Returned to New Hampshire 1823. 
Was graduated from Dartmouth in 1826, and 
established a classical school in Washington, 
D. C, studying law with William Wirt, Esq. 
Admitted to the bar 1830. Practiced in Cin- 
cinnati. Joined the liberty party in 1841. 
Famous for defending fugitive slaves. Chair- 
man of the Free-Soil party convention at 
Buffalo in 1848. Elected to the United States 
senate in February, 1849, by Democratic and 
Free-Soil coalition. Elected governor of Ohio 
1855; re-elected 1857. Candidate for Repub- 
lican presidential nomination at Chicago in 

1860. United States senator in 1860. Ap- 
pointed secretary of the treasury March 4, 

1861. Resigned June 30, 1864. Member of 
the peace commission in 1861. Chief justice 
of the United States supreme court, commis- 
sioned Dec. 6, 1864. Assigned to the fourth 
circuit Presided over the impeachment 
trial of President Johnson in 1868. Men- 
tioned for the Democratic presidential nom- 
ination in 186S. Died May 7, 1873. 

CHASE, SAMUEL. Born in Somerset 
county, Md., April 14, 1741. Studied law at 
Annapolis. Admitted to the bar in 1761. 
Member of colonial legislature. Prominent 
in the stamp-act agitation. Member of con- 
gress 1774-1778. Signer of- Declaration of In- 
dependence. United States commissioner to 
Canada with Franklin and Carrol. Delegate 
to England from Maryland in 1783 to recover 
certain moneys from the Bank of England. 
Removed to Baltimore in 1786. Chief justice 



of the criminal court of Baltimore in 178S. 
Member of the Maryland convention to ratify 
the federal constitution, which he thought not 
democratic enough. Chief justice of the gen- 
eral court of Maryland 1791. Associate justice 
of the United States supreme court, commis- 
sioned Jan. 27, 1796. Assigned to the old mid- 
dle circuit, July 1, 1802. He held this office 
until his death. He was impeached in 1804, by 
the house of representatives, under the leader- 
ship of John Randolph. Acquitted by the 
senate (the two thirds requisite for convic- 
tion not being obtained) March 5, 1805. The 
grounds of the impeachment were his con- 
duct in the trials of Fries and Callender for 
sedition four years before* and a charge de- 
livered to the grand jury for the district of 
Maryland. He was of imperious temper, and 
given to express his political opinions on the 
bench. Died June 19, 1811. 

OHIPMAN, NATHANIEL. Born in Salis- 
bury, Conn., Nov. 15, 1753. Was graduated 
from Yale in 1777. Lieutenant in the Revo- 
lutionary army. Resigned 1778, and removed 
to Litchfield, Conn. Admitted to the bar 
1779, and removed to Tinmouth, Vt. Member 
of legislature 1784-1785. Judge of state su- 
preme court 1786. Chief justice 1789. Com- 
missioner on behalf of Vermont to ad- 
just differences with New York 1789, and to 
negotiate for admission of Vermont to the 
Union 1791. United States district judge for 
the district of Vermont, commissioned March 
4, 1791. Resigned 1793. Chief justice of the 
state supreme court 1796. United States sen- 
ator 1797-1803. Member of legislature 1806- 
1811. Censor 1813. Chief justice of the state 
supreme court 1813-1815. Professor* of law at 
Middlebury from 1816 until his death, in Tin- 
mouth, Vt, Feb. 15, 1843. Published 
"Sketches of the Principles of Government," 
and "Reports and Dissertations." 

CHOATE, WILLIAM GARDNER. Born 
at Salem, Mass., Aug. 30, 1830. Was graduat- 
ed from Harvard in 1852, and from the Dane 
Law School in 1854. United States district 
judge for the southern district of New York, 
commissioned March 25, 1878. Resigned June 
2, to take effect June 6, 1881.' Resumed prac- 
tice in New York city. 

CLARK, DANIEL, Bom in Stratham, 
Rockingham county, N. H., Oct 24, 1809. 
Was graduated at Dartmouth in 1834. Be- 
gan practice in 1837 at Epping, N. H., where 
he had studied law. Removed to Manchester, 
N. H., 1839. Member of legislature 1S42. 
United States senator 1857. Resigned July, 
1866. President pro tern, of the senate 1864- 
1865. United States district judge for the 
district of New Hampshire, commissioned 
July 27, 1866. President of the New Hamp- 
shire constitutional convention of 1876. Died 
Jan. 2, 1891. 

CLAY, JR., JOSEPH. Bom in Savannah, 
Ga., Aug. 16, 1764. Was graduated from 
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Princeton at the head of his class in 1784. 
Studied law in Savannah. United States dis- 
trict judge for the district of Georgia, commis- 
sioned Sept. 16, 1796. Resigned May, 1801. 
United States circuit judge for the fifth cir- 
cuit, commissioned Feb. 24, 1801. The act un- 
der which the appointment was made was re- 
pealed, to take effect July 1, 1S02. Professed 
religion and joined the Baptist Church in 1803. 
Ordained to the ministry 1804. Pastor of the 
First Baptist Church of Boston, Mass., 1S07. 
Died in Boston, Jan. 11, 1811. 

CLIFFORD, NATHAN. Born in Rumney, 
Grafton county, N. H., Aug. 18, 1803. Edu- 
cated in Haverhill, N. H, Academy, and 
Hampton Literary Institution. Practiced in 
York county, Me., 1827. Member of legisla- 
ture 1830-1834. Speaker 1832-1834. Attor- 
ney general of Maine 1834-1838. Member of 
congress 1838-1843. Attorney general of the 
United States 1846. Minister to Mexico to 
arrange a treaty of peace, Sept. 6, 1849. Re- 
sumed law practice in Maine. Associate jus- 
tice of the United States supreme court, com- 
missioned Jan. 12, 1858. Assigned to the 
first circuit. President of the electoral com- 
mission in 1877. Died in Cornish, Me., July 
25, 1881. Published Circuit Court Reports 
for the first circuit, (Boston, 1869.) 

COLT, LE BARON BRADFORD. Born in 
Dedham, Mass., June 25, 1846. Was graduat- 
ed at Yale in 1868, and at the Columbia Law 
School in 1870. Admitted to the bar of New 
York 1870. Practiced in Chicago. Removed 
to Bristol, R. L, in 1875. Member of legis- 
lature 1879-1881. United States district judge 
for the district of Rhode Island, commis- 
sioned March 21, 1881. United States circuit 
judge for the first circuit, commissioned July 
5, 1884. 

CONKLING, ALFRED. Born in Suffolk 
county, N. Y., Oct. 12, 1789. "Was graduated 
from Union College in 1810. Admitted to the 
bar 1812. District attorney for Montgomery 
county. Member of congress 1812-1823. Re- 
moved to Albany. United States district 
judge for the northern district of New 
York, commissioned Dec. 14, 1825. Resigned 
Aug. 6, 1852, to accept the position of minister 
to Mexico. Settled in Geneseo, 1864. LL. D., 
Union, 1847. Died in Utica, N. Y, Feb. 5, 
1874. Author of treatises on "United States 
Courts," on "Admiralty," on "Executive 
Powers," and of the "Young Citizens' Man- 
ual." 

COXE, ALFRED CONKLING. Born in 
Auburn, N. Y. Was graduated at Hamilton 
College in 1868. Admitted to the bar in 1868. 
Practiced in Utica, N. Y., in partnership with 
Senator Roscoe Conkling and Ex-Judge Sidney 
T. Holmes. Appointed in 1880, by the gover- 
nor of New York, one of the managers of Utica 
State Hospital. United States district judge 
for the northern district of New York, com- 
missioned May 4, 1882. He is a grandson of 



Judge Alfred Conkling, of the same court. Is 
lecturer at Cornell University on the law of 
shipping and admiralty. 

CRANCH, WILLIAM. Bom in Weymouth, 
Mass., July, 1769. Was graduated at Har- 
vard in 17S9. Admitted to the bar in 1790. 
Practiced in Braintree and Haverhill, Mass. 
Removed to what is now Washington, D. 
C, in October, 1794. His kinsman, President 
John Adams, appointed him judge of the 
circuit court for the District of Columbia, 
commissioned March 3, 1801. Chief judge of 
the same court, commissioned Feb. 24, 1806. 
He published nine volumes of United States 
Supreme Court Reports and six volumes of 
Circuit Court Reports. He also prepared a 
Code for the District of Columbia, and pub- 
lished a memoir of John Adams, (1827.) He 
died in Washington, D. C. Sept. 11, 1855. 

CRAWFORD, WILLIAM. Born in Vir- 
ginia in 1767. Was graduated at William and 
Mary College. Removed to Alabama in 1810. 
Was receiver of public moneys, and had charge 
of the United States land office at St Stephens, 
Ala. Was United States district attorney at 
Mobile. United States district judge for the 
districts of Alabama, commissioned May 22, 
1826. Died April 28, 1S49. He was author 
of a work on "Equity Jurisprudence." 

CREIGHTON, JR., WDLLIAM. Born in 
Berkeley county, Va., Oct. 29, 1778. Was grad- 
uated from Dickerson College, Pa., with dis- 
tinction, 1795. Studied law in Martinsburgh, 
Va., and in 1797 visited the Northwest Terri- 
tory. Settled at Chillicothe, Ohio, in 1799, 
where he was admitted to practice law. Was 
secretary of state of Ohio. Elected by the gen- 
eral assembly, March 5, 1803. Re-elected in 
1805. Resigned Dee. 8, 1808. Was United 
States attorney for the district of Ohio in 1808. 
In 1814 was elected to the thirteenth congress. 
Was re-elected to the fourteenth congress in 
1816, and to the twentieth congress in 1824. 
Also re-elected to the twenty-first and to the 
twenty-second. United States district judge 
for the district of Ohio, commissioned Nov 1, 
1828. His term of office expired Dec. 31st of 
the same year, his nomination having failed of 
confirmation. Died Oct. 1, 1851. As secretary 
of state was designer of the great seal of the 
state. He was a brother-in-law of his prede- 
cessor, Judge Byrd, in the office of district 
judge. 

CURTIS, BENJAMIN BOBBINS. Born in 
Watertown, Mass., Nov. 4, 1809. Was grad- 
uated at Harvard in 1829. Practiced in 
Northfield, Mass. Removed to Boston, and 
attended the Harvard Law School. Member 
of legislature, (Whig.) Associate justice of 
the United States supreme court, commis- 
sioned Sept. 22, 1851. Assigned to the first 
circuit. He wrote a dissenting opinion in 
the famous Dred Scott Case. Resigned Sept 
30, 1857, and practiced in Boston. Counsel for 
President Johnson in the impeachment trial, 
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1868. Died at Newport, R. L, Sept 15, 1874. 
He published "Decisions of the United States 
-Supreme Court," (an abridgment of the offi- 
•cial reports.) A memoir and a volume of 
"his writings have been published by his 
brother, George Ticknor Curtis. 

CUSHING, WILLIAM. Born in Scituate, 
Mass., March 1,1732. Was graduated at Har- 
vard in 1751. Studied law with Jeremy 
-Gridley. Attorney general of Massachusetts. 
Judge of probate for Lincoln county, Mass., 
<Me.) 1768. Judge of Massachusetts supe- 
rior court in 1772. Chief judge 1777. Chief 
justice of Massachusetts under the state con- 
stitution 1780. Associate justice of the Unit- 
ed States supreme court, commissioned Sept 
27, 1789. Assigned to the eastern circuit Jury 
1, 1802. Commissioned chief justice 1796, but 
•declined. Vice president of Massachusetts con- 
vention to ratify the federal constitution, 
1788. Founder of the American Academy of 
Arts and Sciences. Died in Scituate,' Sept 
13, 1810. 

CUYLER, JEREMIAH. Born in Savan- 
nah, Ga., June 4, 1768. United States district 
judge for the district of Georgia, commission- 
ed June 12, 1821. He was one of those that 
welcomed La Fayette to Savannah. He laid 
the corner, stone for Nathaniel Greene's monu- 
ment Died in Savannah, May 6, 1839. 

DALLAS, GEORGE M. Bom at Pittsburg, 
Pa., Feb. 7, 1839, but always resided in Phila- 
delphia. He studied law with St George 
Oampbell, Esq., and was admitted to the bar, 
Oct. 13, 1860. Was a delegate at large to the 
•constitutional convention which framed the 
existing constitution of Pennsylvania, and 
served upon the committees on the judiciary 
and on legislation. United States circuit judge 
of the third circuit, commissioned March 17, 
1892. Professor of law of torts, evidence, and 
practice in law department University of 
Pennsylvania. 

DANIEL, PETER VIVIAN. Born in Staf- 
ford county, Va., April 24, 1784. Was 
graduated at Princeton in 1805. Studied 
law in the office of Edmund Randolph, 
whose daughter he married in 1811. Admit- 
ted to the bar in 180S. Member of legis- 
lature. Member of Virginia privy council 
1S12-1835. Lieutenant governor of Virginia. 
Declined the place of attorney general of the 
United States, offered him by President 
Jackson. United States district judge for the 
■district of Virginia, commissioned April 19, 
1836. Associate justice of the United States 
supreme court, commissioned March 3, 1841. 
Assigned to the ninth circuit, March 3, 1845. 
Ceased to be circuit justice, May 31, 1860. 
Died in Richmond, Va., June 30, 1860. 

DAVIES, WILLIAM. Born in Savannah, 
•Ga., July 8, 1775. Educated at the public 
schools, and at first was a clerk in a commer- 
cial house. Studied law in the office of Judge 
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Stephens. Represented Liberty county in the 
state legislature. Received the highest mu- 
nicipal honors in Savannah, and frequently 
represented Chatham county in both branches 
of the legislature. Impaired health compelled 
him to retire from the labors of private prac- 
tice. United States district judge for the 
district of Georgia, commissioned Jan. 14, 1819. 
Resigned in June, 1821, to actively engage in 
the practice of law. Was chosen to preside 
in the eastern judicial district of his state in 
1828. Died April 30, 1829. 

DAVIS, DAVID. Bom ,in Cecil county, 
Md., March 9, 1815. Was graduated at 
Kenyon College, Ohio, 1832. Studied law in 
Massachusetts and at Yale. Removed to Il- 
linois. Practiced in Bloomington. Elected 
to the legislature 1844. Member of the state 
constitutional convention 1847. State circuit 
judge 1848. Resigned October, 1862. Mem- 
ber of Republican nominating convention 
1860, and accompanied Lincoln to Washing- 
ton. Associate justice of the United States 
supreme court, commissioned Oct. 17, 1862. 
Assigned to the eighth circuit March 10, 1863. 
Assigned to the seventh circuit April 8, 1867. 
Administrator of Lincoln's estate. Held with 
minority of the court, in 1S70, that the legal 
tender acts were constitutional. Candidate 
for the Liberal Republican nomination, and re- 
ceived the Labor Reform (Greenback) nomina- 
tion in 1872, but withdrew from the canvass. 
Resigned from supreme bench to take his 
seat in the United- States senate, March 4, 
1877. President pro tern, of the senate 1881. 
Resigned 1883, and retired to Bloomington, 
in., where he died, June 26, 1886. 

DAVIS, JOHN. Born in Plymouth, Mass., 
Jan. 25, 1761. Was graduated at Harvard, 
1781. Tutor in the family of General Otis. 
Began practice in Plymouth, Mass., 1786. 
Member of the legislature. Member of the 
Massachusetts convention to ratify the fed- 
eral constitution. Comptroller of the Unit- 
ed States treasury 1795. United States dis- 
trict attorney for Massachusetts 1796. Unit- 
ed States judge for the district of Massa- 
chusetts, commissioned Feb. 20, 1801. Retired 
July, 1841. Died in Boston, Jan. 14, 1847. 
Author of addresses, etc., and editor of "Mor- 
ton's Memorial of New England." 

DAWNE, EDWARD J. United States dis- 
trict judge for the district of Alaska, commis- 
sioned Aug. 28, 1885. Ceased to be judge, Dee. 
3, 1SS5. Was never confirmed by the senate. 

DAWSON, LAFAYETTE. Bom in Mc- 
Lean county, EI., where he was educated. 
Removed to Maryville, Mo., in 1866, where he 
commenced the practice of law. United 
States judge for" the district of Alaska, commis- 
sioned Dec. 3, 1885. Ceased to be district 
judge, Aug. 25, 1888. Later published a di- 
gest or pamphlet of his decisions. Died in 
Maryville, Mo., Jan. 29, 1897. 
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DEADY, MATTHEW P. Born near East- 
ern, Talbot county, Md., May 12, 1824. Re- 
moved to Virginia, and thence to Ohio. Edu- 
cated at Barnesville Academy. Admitted to 
the bar in Ohio 1847. Removed to Oregon 
1849. Taught and practiced there. Member 
of legislature in 1830. President of the upper 
house 1851. Associate justice of the territorial 
supreme court 1853. President of state consti- 
tutional convention 1857. On the admission of 
Oregon to the Union he was appointed district 
judge for the district of Oregon, commissioned 
March 9, 1S59. Prepared the Codes of the 
state in 1882-1864. Published the general 
laws of the state 1865. Assisted in the same 
work 1874. Died March 24, 1893. 

DELAHAY, MARK W. Born June 24, 
1817, near Easton, Talbot county, Md. Edu- 
cated at Easton Academy, and inherited quite 
a fortune from his parents. Emigrated to 
Illinois in 1838, locating at Naples. Removed 
to Winchester, 111. Entered the law office of 
John P. Jordan. Subsequently engaged at 
Virginia, Cass county, 111. During the Mor- 
mon war he held a commission as captain un- 
der John J. Hardin. Removed to Leaven- 
worth, Kan., in 1855. Practiced law and 
edited the Kansas Territorial Register. Was 
appointed surveyor general of Kansas and Ne- 
braska in 1861. Was chief clerk of the terri- 
torial legislature of Kansas in 1860. District 
judge for the district of Kansas, commission- 
ed Oct. 6, 1863, which office he held until his 
resignation, Dec. 10, 1873. Died May 9, 1879, 
at Kansas City, Mo. 

DICK, JOHN. A citizen of Louisiana. 
United States district judge for the district 
of Louisiana, commissioned March 2, 1821. 
Died at New Orleans, April 23, 1824. 

DICK, ROBERT P. Born in Greensboro, 
N. C, Oct. 5, 1823. Graduated from the 
University of North Carolina in 1843. Ad- 
mitted to the bar 1846. District attorney 
for the district of North Carolina 1853-1861. 
Member of the state constitutional conven- 
tions of 1861 and 1865. Member of council of 
state 1861-1864. Member of state senate 1864- 
1855. Associate justice of the state supreme 
court 1868-1872. United States district judge 
for the western district of North Carolina, 
commissioned June 7, 1872 LL. D., Univer- 
sity of North Carolina, 1869, and 1889. 

DICKERSON, MAHLON. Brother of 
Judge Philemon Dickerson. Born in Han- 
over county, N. J., April 17, 1770. Was 
graduated at Princeton 1789. Admitted to 
the bar 1793, and practiced in Philadelphia. 
Quartermaster general of Pennsylvania 
1805-1808. Recorder of the city court of 
Philadelphia 1808-1810. Returned to New 
Jersey. Judge of New Jersey supreme court 
and chancellor. Member of the legislature 
1814. Governor 1815. United States sen- 
ator 1817-1833. Secretary of the navy 1834- 
1838. United States district judge for the 



district of New Jersey for a few months, 
commissioned July 23, 1840. Member of the- 
state constitutional convention 1844. Died 
1853. 

DICKERSON, PHILEMON. Born in Mor- 
ris county, N. J., 1788. Received a liberal 
education. Practiced law in Paterson, N. 
J. Member of congress 1833. Resigned to- 
accept governorship of New Jersey, 1836. 
Again elected to congress 1838. United 
States district judge for the district of New 
Jersey, commissioned March 2, 1841. Died 
in Paterson, Dee. 10, 1862. 

DILLON, JOHN FORREST. Born in- 
Montgomery county, N. Y., Dec. 25, 1831. 
Removed to Iowa. Was graduated in medi- 
cine at Iowa University, and practiced six 
months. Studied law. Admitted to the bar 
1852. Prosecuting attorney 1852. State 
district judge 1858. Twice elected judge of 
the state supreme court United States circuit 
judge for the eighth circuit, commissioned 
Dee. 22, 1869. Resigned Sept 1, 1879, and* 
accepted a professorship in Columbia Law 
School, which he held for three years. Prac- 
ticed in New York City. Author of treatises 
on "Municipal Corporations," "Removal of 
Causes," and "Municipal Bonds;" also of 
Circuit Court Reports (eighth circuit); "Laws 
and Jurisprudence of England and America,"" 
being a series of lectures in Yale University. 
Member of L'Institute Detroit International,, 
and of the Association for the Reform and 
Codification of the Law of Nations. Resides- 
in New York City. 

DRAYTON, JOHN. Born in South Caro- 
lina, 1766. Son of William Henry Drayton, 
the Revolutionary statesman. Educated at 
Princeton and in England. Practiced law in 
Charleston, S. C. Lieutenant governor in? 
1798. Governor in 1800 and 180S-1810. 
South Carolina College was established under 
his governorship. United States district judge 
for the district of South Carolina, commis- 
sioned May 7, 1812. Died in Charleston, in 
November, 1822. Author of "Memoirs of 
William Henry Drayton," (his father,) "A 
Tour through the Northern and Eastern- 
States," and "A View of South Carolina." 

DRAYTON, WILLIAM. Bom in South- 
Carolina, 1733. Studied law four years in 
the Middle Temple, London. Returned to 
America 1754. Chief justice of the province 
of East Florida, 1768. Lost his office during 
the Revolutionary war, but was reinstated. 
Spent some time during the war in England. 
Returned to South Carolina after the war. 
Judge of the admiralty court of South Car- 
olina. Associate justice of the state 1789. 
First United States district judge for the dis- 
trict of South Carolina, commissioned Nov. 
18, 1789. Died May 18, 1790. 

DRUMMOND, THOMAS. Born in Bris- 
tol Mills, Lincoln county, Me., Oct 16, 1809. 
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"Was graduated at Bowdoin in 1830. Studied 
law in Philadelphia. Admitted to the bar 
1833. Removed to Galena, 111., 1S35. Mem- 
ber of legislature 1840. United States 
district judge for the district of Illi- 
nois, commissioned Feb. 19, 1850. Removed 
to Chicago in 1854. United States circuit 
judge for the seventh circuit, commissioned 
Dee. 22, 1869. Resigned in July, 1884. Died 
in May, 1890. 

DUANE, JAMES. Born in New York city, 
" Feb. 6, 1733. Married a daughter of Robert 
Livingston in 1759. Grantee of land in the 
"New Hampshire Grants," (afterwards Ver- 
mont,) and a bitter partisan in that struggle. 
Elected to the continental congress by the 
committee of 51 in 1774 as a conservative. 
Protested against the resolution of Oct 8, 
1774, to support Massachusetts in her resist- 
ance to parliament. Opposed the Declara- 
tion of Independence as premature. Member 
of New York provincial congress and commit- 
tee of safety. Member of state constitutional 
convention 1777. First mayor of New York 
after the British evacuation. Member of 
state legislature, council, and convention to 
ratify the federal constitution. United States 
district judge for the district of New York 
from 1789 until 1794, commissioned Sept 
26, 17S9. Resigned in April, 1794. Died at 
Duanesburg, N. Y., Feb. 1, 1797. 

DUOKETT, ALLEN BOWIE. Born in 
Maryland. Became a citizen of the District 
of Columbia. Judge of the United States cir- 
cuit court for the District of Columbia, com- 
missioned March 17, 1806. Died in August, 
1809. 

DUNDY, ELMER S. Born in Trumbull 
county, Ohio, March 5, 1830. Educated in 
the common schools. Taught for several 
years. Studied law at Clearfield, Pa. Ad- 
mitted to the bar in 1853. Practiced there un- 
til 1857, when he removed to Nebraska. 
Member of territorial legislature, and associ- 
ate justice of the territorial supreme court. 
United States district judge for the district 
of Nebraska, commissioned April 9, 1868. 

DUNLOP, JAMES. Born in Georgetown, 
D. 0., March 28, 1793. Was graduated at 
Princeton, 1811. Studied law with Francis 

5. Key, and was afterward his partner. 
Recorder of Georgetown. Judge of the United 
States circuit court for the District of Colum- 
bia, commissioned Oct. 3, 1845; commis- 
sioned as chief judge Nov. 27, 1855; and 
served until March 3, 1863, when the court 
was abolished. Died near Georgetown, May 

6, 1872. 

DURELL, EDWARD H. Born in Ports- 
mouth, N. H., July 14, 1810. Son of Chief 
Justice Durell, of New Hampshire. Studied 
at Phillips Exeter; was graduated at Har- 
vard, 1831. Studied law with his father and 
at Harvard. Removed to Pittsburgh, 



(Grenada,) Miss., 1834, and to New Orleans- 
1836. Opposed secession, and lived in retire- 
ment during the Civil War. Helped con- 
struct the temporary government after the 
capture of New Orleans in 1862. Mayor of 
New Orleans 1863. United States district 
judge for the eastern district of Louisiana, com- 
missioned May 20, 1863; and for the whole 
state July 27, 1866. President of the state- 
constitutional convention 1864. Declined a 
position on the supreme bench of the United 
States 1865. Mentioned as candidate for the 
vice presidency in 1868. Resigned from the- 
bench 1874. Resided in Schoharie, N. Y., 
from 1875 until his death, March 29, 1887. 
Author of "Sketches." Translator of P. C. 
Roux's "Essay on the History of France."" 
Was engaged on a history of the war and re- 
construction at the time of his death. 

DUVAL, GABRIEL. Born in Prince 
George county, Md., Dec. 6, 1752. Received 
a classical education. Clerk- of the colonial 
legislature. Member of congress 1794. Re- 
signed in March, 1796. Presidential elector 
in 1796 and 1800. Judge of the Maryland 
supreme court 1796. Comptroller of the- 
United States treasury 1802. Resigned in 
1811. Associate justice of the United States- 
supreme court, commissioned Nov. 18, 1811. 
Assigned to the fourth circuit. Resigned in 
January, 1835. Died in Prince George coun- 
ty, Md., March 6, 1844. 

DUVAL, THOMAS H. Born Nov. 4, 1S13,. 
in Buckingham county, Va. Educated at St. 
Joseph's College, Bardstown, Ky. Studied 
law with Hon. Charles A. Wicliffe. Was sec- 
retary of Florida territory. Emigrated to- 
Texas, locating in Austin, in 1S45. Served 
two terms as district judge. Was secretary 
of state under Gov. P. H. Bell, and one of the- 
first two reporters of the supreme court 
United States district judge for the western 
district of Texas, commissioned March 3 r 
1857. Died Oct 10, 18S0. 

DYER, CHARLES E. Born in Cicero, On- 
ondaga county, N. Y., Oct. 5, 1834. Removed 
to Ohio in 1835, and to Wisconsin in 1S39. 
Educated by a private tutor. Entered a 
newspaper office in Chicago 1849. Removed 
to Sandusky, Ohio, 1851. Studied law. Ad- 
mitted to the bar 1858. Removed to Racine, 
Wis., 1859. City attorney 1859-1860. Mem- 
ber of legislature 1866-1867. United States- 
district judge for the eastern district of Wis- 
consin, commissioned Feb. 10, 1875. Retired 
May 4, 1888. 

DYER, JOHN S. Born in Franklin, Pen- 
dleton county, Va., July 26, 1809. Educated 
at a classical school near Richmond, and at the- 
University of Virginia, and later in the law 
school of Judge B. B. Baldwin. Admitted to- 
the bar and practiced in his own and adjoin- 
ing counties. Removed to Dubuque, Iowa, 
about 1846. United States district judge of" 
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the district of Iowa, commissioned March 3, 
1847. Died Sept. 14, 1855. 

EDGERTON, ALONZO J. Born at Rome, 
N. Y„ June 7, 1827. Was graduate of Wes- 
leyan University in 1850. Taught school. 
.Studied law three or four years. Settled in 
Minnesota 1855. Was a member of the first 
legislature of that state. Entered the army 
in 1862 as captain. Mustered out as brigadier 
general in 1867. Was presidential elector in 
1876. Was senator from Minnesota 1881. 
Chief justice of Dakota in 1882. Member of 
constitutional convention of South Dakota in 
1885, and again in 1889. Was president of 
each convention by unanimous vote of the 
members. United States district judge for 
the district of South Dakota, commissioned 
Nov. 19, 1889. LL. D. from Alma Mater, 
1891. Published "Railroad Laws of Minne- 
sota" 1872, also edited "Constitutional De- 
bates of South Dakota." ' Died Aug. 9, 1896. 

EDWARDS, PIERREPONT. Son of 
Jonathan Edwards. Born in Northampton, 
Mass., April 8, 1750. Was graduated at 
Princeton, 1768. Began to practice law In 
New Haven, Conn., 1771. Member of the 
legislature. Administrator of Benedict Ar- 
nold's estate at the time of his treason. 
Served in the Revolutionary army. Member 
•of congress 1787-1788, and of the Connecticut 
convention to ratify the constitution. Pound- 
er of the toleration party in Connecticut. 
United States district judge for the district 
■of Connecticut, commissioned Feb. 24, 1806. 
Died in Bridgeport, Conn., April 5, 1826. 

ELLIS, POWHATAN. Born in Virginia 
about 1794. Was graduated at William and 
Mary in 1813. Emigrated to Mississippi ter- 
ritory, and practiced there. Judge of the 
supreme court of Mississippi 1818. United 
Staces senator 1825. United States district 
judge for the district of Mississippi, commis- 
sioned July 14, 1832. Charge d'affaires in 
Mexico Jan. 5, 1836. Minister to Mexico 
1839-1842. On his return he resided in Vir- 
ginia, and died in Richmond about 1844. 

ELLSWORTH, OLIVER. Born in Wind- 
sor, Conn., April 29, 1745. Entered Yale in 
1762, but left and went to Princeton. Was 
graduated 1766. Studied theology a year; 
then law. Admitted to the bar of Hartford 
county, Conn., 1771. Was farmer and lawyer 
for three years. State's attorney in 1775, 
^nd removed to Hartford. Member of the 
legislature; committeeman on finances of 
the state. Member of congress 1778-1783; 
■of governor's council 1780-1784. Declined 
<:ommissionership of the United States treas- 
ury in 1784. Judge of Connecticut superior 
court 1784-1787. Member of the federal 
■constitutional convention in 1787, and of the 
state convention to ratify the constitution. 
United States senator in 1789. Chairman of 
the judiciary committee, and reported the 
judiciary act of 1789, substantially as passed. 



Federalist leader in the senate. Galled the 
"Cerberus of the Treasury" for his zeal for 
economy. Chief justice of the United States 
supreme court, commissioned March 4, 1796. 
Was sent to France with Patrick Henry and 
William Davie in 1799 to secure a treaty. 
Resigned chief justiceship while in Europe, 
Sept. 30, 1800. Member of governor's council 
(the court of last resort of Connecticut) 1802. 
Presidential elector 1804. On reorganization 
of the Connecticut judiciary in 1807, he was 
made chief justice of the supreme court 
LL. D., Yale, 1790; Dartmouth and Prince- 
ton, 1797. Died Nov. 26, 1807. 

EMMONS, HALMOR HULL. Born in 
Glens Falls, N. Y., 1815. Educated at -Rut- 
land, Vt. Assisted his father as a journalist. 
Studied law. Removed to Detroit, Mich., and 
practiced law with his father there. Partially 
retired from practice in 1853. . United States 
circuit judge for the sixth circuit, commis- 
sioned Jan. 17, 1870. Died in Detroit, May 
14, 1877. 

ERSKINE, JOHN. Born in Strabane, 
Tyrone, Ireland, Sept 13, 1813. Came to 
America in 1821. Returned to Ireland to 
school in 1827. Returned to America 1832. 
Located in Florida, teaching school there. 
Studied law, and was admitted to the Florida 
bar in 1846. Removed to Atlanta, Ga., 1855. 
United States district judge for the Northern 
and Southern districts of Georgia, commission- 
ed July 10, 1865. When the Southern district 
of Georgia was set oft he remained judge of 
the Southern district from April 25, 1882, until 
he resigned, Dec. 19, 18S3. Died Jan. 27, 
1895. 

FIELD, RICHARD STOCKTON. Born in 
White Hill, Burlington county, N. J., Dec. 
31, 1803. Was graduated at Princeton 
1821. Studied law with his uncle, Rich- 
ard Stockton. Admitted to the bar 1825. 
Member of New Jersey legislature. Attorney 
general of the state 1838. Resigned 1841. 
Member of the New Jersey constitutional con- 
vention in 1844. Professor in New Jersey 
Law School 1847-1855. President of the 
trustees of the State Normal School in 1855. 
United States senator 1862. United States 
district judge for the district of New Jersey, 
commissioned Jan. 14, 1863. Member of the 
"Loyalists' Convention" of 1866. Died in 
Princeton, N. J., May 25, 1870. Author of 
"The Provincial Courts of New Jersey," 
(volume 3 of the "Collections of the New 
Jersey Historical Society.") 

FIELD, STEPHEN JOHNSON. Born at 
Haddam, Conn., Nov. 4, 1816. At the age of 
33 went to Smyrna, Turkey, to learn Oriental 
languages. Was gone three years, spending 
one winter in Athens. On his return he enter- 
ed Williams College. Was graduated in 1837 
with highest honors. Went to New York, and 
studied law in oflice of his brother, David Dud- 
ley Field, and entered bar in 1841. Was law 
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partner of his brother from 1841 to 1848. Trav- 
eled one year in Europe, and went to Califor- 
nia, arriving there Dee. 28, 1849, and establish- 
ed himself in practice in Marysville. In 1850 
became first alcalde or judge of the town, con- 
tinuing in that position until establishment of 
American institutions. Was elected member 
of first legislature, and took leading part in 
molding judiciary of state, and establishing 
Codes of Civil and Criminal Practice. In 1857 
was elected judge of supreme court Was 
chief justice in 1859, and held that office until 
he was appointed associate justice of the Unit- 
ed States supreme court, commissioned March 
10, 1863. Was one of commission to amend 
Code in 1873. Was member of electoral com- 
mission in 1877. LL. D., Williams College, 
1864. In 1869 was appointed professor of law, 
University of California. His sister is mother 
of Mr. Justice Brewer. Two attempts have 
been made to assassinate him. 

FISHER, JOHN. Born in Maryland, May 
23, 1771. Was clerk of the senate, and later 
secretary of state, and a leader in the Demo- 
cratic party. United States district judge for 
the district of Delaware, commissioned April 
23, 1812. Died at Smyrna, April 23, 1823. 

FITZHUGH, NICHOLAS. Born in Vir- 
ginia, May 10, 1764. Married Miss Sally Ash- 
ton, a near relative of George Washington. 
Removed to the District of Columbia. Judge 
of the United States circuit court for the Dis- 
trict of Columbia, commissioned Nov. 25, 1803. 
Died Dec. 31, 1814. 

FOSTER, CASSIUS G. Born at Webster, 
Monroe county, N. Y., Jan. 22, 1837. Re- 
moved to Michigan. Teacher for a time. Re- 
turned to his birthplace in 1857. Studied 
law in Rochester and Le Roy, N. Y. Admit- 
ted to the bar 1859. Removed to Atchison, 
Kan., 1859. Served with the state troops 
in the Civil War. Member of legislature 
1863-1864. Mayor of Atchison 1867. United 
States district judge for the district of Kan- 
sas, commissioned March 10, 1874. Removed 
to Topeka in 1879. 

FOX, EDWARD. The following note is 

reprinted from 1 Haskell: 

Edward Fox was born" at Portland, Maine, July 
10, 1815. He graduated from Harvard College in 
1834. He pursued his preparatory legal studies in 
the office of Willis & Fessenden at Portland and 
at the Dane Law School, taking the degree of 
LL. B. in 183T, and was admitted to the bar. He 
at once became a copartner with Randolph A. L. 
Codman, with whom he continued as Codman & 
Fox until 1817, when he took his younger brother 
Frederick a partner, under the firm name of E. & 
F. Fox. In the latter association he continued for 
the remainder of his practice, though it was once 
interrupted in the effort to restore the health of 
his wife by removal to more favorable climate, and 
again by a brief service on the supreme bench of 
the state. He was appointed associate justice of 
the supreme judicial court of Maine, Oct. 24, 1S62, 
and resigned in March, 1863. He was appointed 
judge of the district court of the United States for 
the district of Maine by President Johnson May 31, 
1866. On the 13th of December, 18S1, he sat during 
a jury trial, and closed the day by a charge marked 



with characteristic clearness and strength. He- 
died while asleep on the night following, after ju- 
dicial service of fifteen years in the seat honored 
for more than forty-four years by his prede- 
cessor, the illustrious Ashur Ware. 

FRASER, PHILD?. Born at Montrose, 
Susquehanna county, Pa., Jan. 27, 1814. Edu- 
cated at Hamilton Academy, in New York,, 
and later at Union College, from which he re- 
ceived an honorary degree of M. A. in 1854. 
Removed to Florida. Was mayor of the city 
of Jacksonville, 1847-1848, declining re-elec- 
tion. United States district judge for the 
northern district of Florida, commissioned July 
17, 1862. Died July 26, 1876, at Montrose, Pa. 

FULLER, MELVILLE WESTON. Born 
in Augusta, Me., Feb. 11, 1833. Was gradu- 
ated at Bowdoin 1853. Studied law in Ban- 
gor with his. uncle, George M. Weston, and at 
Harvard. Began practice in Bangor 1855. 
On the editorial staff of the Age. Presi- 
dent of the common council. City attor- 
ney 1856. Removed to Chicago 1856, and' 
rose to eminence in the profession there. 
Counsel in many important cases, among 
them the National Bank Tax Cases, the- 
Cheney Ecclesiastical Case, the Park Com- 
missioners' Case, and the Lake Front 
Case."' Member of state constitutional 
convention in 1862, of the legislature 
1863-1865. Leader of the Douglas Demo- 
crats in that body. Member of Democratic- 
national conventions 1864, 1872, 1876, and 
1880. Chief justice of the United States su- 
preme court, commissioned Dec. 17, 1888. As- 
signed to the fourth circuit LL. D. North- 
western University and Bowdoin, 1888. LL. 
D. Harvard, 1890. 

GAYLE, JOHN. Born in Sumter district^ 
S. C, Sept 11, 1792. Was graduated at 
South Carolina University. Admitted to the 
bar. Removed to Mobile, Ala., 1813. Mem- 
ber of territorial legislature 1817. Solicitor 
for the first judicial district 1819. Judge of 
the Alabama supreme court 1823. Member 
of legislature; speaker 1829. Governor of Al- 
abama 1831-1835. Presidential elector 1836 
and 1840. Member of congress 1847-1S49. 
United States district judge for the Northern, 
Southern, and Middle districts of Alabama,, 
commissioned March 13, 1S49. Died in Mo- 
bile, July 21, 1859. 

GHOLSON, SAMUEL JAMESON. Born 
in Madison county, Ky., May 19, 180S. Re- 
moved to Alabama 1817- Educated in com- 
mon schools. Studied law in Russellville, 
Ala. Moved to Athens, Miss., in. 1830. 
Member of the Mississippi legislature 1833- 
1836. Member of congress 1837. United 
States district judge for the northern and 
southern districts of Mississippi, commission- 
ed Feb. 13, 1839. Resigned Jan. 9, 1861. 
Active in the secession convention. Enlisted 
as a private in the Confederate army. Major 
general of the Mississippi troops and brigadier 
general of the Confederate army. Member of 
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legislature 1866. Speaker 1878. Died in Aber- 
deen, Miss., Oct. 16, 1883. 

GILBERT, WILLIAM B. Born in Fairfax 
■county, Va., July 4, 1847. Was graduated 
from Williams College in 1868. From the 
Law School University of Michigan in 1872. 
Removed to Oregon. Was a member of the 
state legislature in 1889. United States cir- 
cuit judge for the ninth circuit, commissioned 
March 18, 1892. 

GILCHRIST, ROBERT BUDD. Born in 
Charleston, S. C, Sept. 28, 1796. Studied at 
Columbia. Was graduated from South Car- 
olina College in 1814. Admitted to the bar 
1818. District attorney for South Carolina 
1831, and argued the Bond Case, turning 
■on the constitutionality of the tariff. United 
States district judge for the district of South 
Carolina, commissioned Oct. 30, 1839. Died 
in Charleston, May 1, 1856. 

GILES, WILLIAM FELL. Born in Har- 
ford county, Md., April 8, 1807. Educated in 
Baltimore. Studied law there. Admitted to the 
bar 1829. Member of legislature 1837 and 
1S39. Member of congress 1845. United 
States district judge for the district of Mary- 
land, commissioned July 18, 1853. Died March 
22, 1879. 

GLENN, ELIAS. Born at Elkton, Md., in 
1770. Appointed United States district attor- 
ney by President Madison in 1S12, and contin- 
ued by President Monroe. United States dis- 
trict judge for the district of Maryland, com- 
missioned Aug. 31, 1824; resigned March 28, 
1836. Died at Baltimore, Jan. 6, 1846. 

GLENN, JOHN. Born at Baltimore, Md., 
Oct. 9, 1795. United States district judge for 
the district of Maryland, commissioned March 
19, 1852, to succeed Judge Heath. Died at 
Hilton, Baltimore county, Md., July 8, 1853. 

GOFF, NATHAN. Born in Clarksburg, 
W. Va., Oct 9, 1843. Educated at George- 
town College and the University of New 
York. Enlisted in the Third Virginia vol- 
unteers (Union) in 1861, and rose to the rank 
of major. Admitted to the bar 1865, and 
elected to the legislature the same year. 
United States district attorney for the dis- 
trict of West Virginia 1868-1881. Secretary 
of the navy 1881. He was again district at- 
torney from 1881-1882. Eleeted to congress 
as a Republican in 1884 and 1886. United 
States circuit judge for the fourth circuit, 
under the act of March 3, 1891, commis- 
sioned March 7, 1892. 

GRAY, HORACE. Bora in Boston, Mass., 
March 24, 1828. Was graduated at Har- 
vard in 1845, and at the Harvard Law 
School in 1849. Admitted to the bar 1851. 
Reporter for the Massachusetts supreme 
court for seven years. Associate justice of 
the Massachusetts supreme court, Aug. 23, 
1864; chief justice Sept 5, 1873. Associate 



justice of the United States supreme court, 
commissioned Jan. 30, 1882. Assigned to the 
first circuit 

GREEN, EDWARD T. Born in Trenton, 
N. J., June 8, 1837. Was graduated at Prince- 
ton' in 1854, and at Harvard Law School 1858. 
Admitted to the New Jersey bar the same 
year. Practiced in Trenton. Was city so- 
licitor 1860-1861. Counsel for Pennsylvania 
Railroad Company 1S72-18S9. Elected trus- 
tee of. Princeton College 1892. United States 
district judge for the district of New Jersey, 
commissioned Oct. 24, 1889. 

GRESHAM, WALTER Q. Born near 
Lanesville, Harrison county, Ind., March 17, 
1832. Spent one year in the State Univer- 
sity at Bloomington. Studied law at Cory- 
don, Ind. Admitted to the bar 1853. Mem- 
ber of legislature 1860. Resigned 1861, and 
became lieutenant colonel in an Indiana reg- 
iment Brevetted major general of volun- 
teers March 13, 1865. Resumed practice in 
New Albany, Ind. Financial agent of Indiana 
in New York 1867-1868. United States dis- 
trict judge for the district of Indiana, com- 
missioned Sept 1, 1869. Postmaster general 
1882. Secretary of the treasury 18S4. Unit- 
ed States circuit judge for the seventh cir- 
cuit, commissioned Oct. 28, 1884. Candi- 
date for the presidential nomination (Repub- 
lican) 1888. Secretary of state in President 
Cleveland's cabinet, March 6, 1893. Died 
May 28, 1895. 

GRIER, ROBERT COOPER. Born in 
Cumberland county, Pa., March 5, 1794. 
Was graduated at Dickinson in 1812. 
Taught there one year. Principal of North- 
umberland Academy 1815. Studied law in 
leisure moments. Admitted to the bar 1817. 
Practiced in Bloomsburg, Pa. Removed to 
Danville. Removed to Alleghany City 1838. 
Appointed judge of the district court of 
Alleghany in the same year. Associate jus- 
tice of the United States supreme court, 
commissioned Aug. 4, 1846. Assigned to the 
third circuit Removed to Philadelphia 184S. 
Sent in his resignation 1869, but held the 
office until his death, in Philadelphia, Jan. 31, 
1870. 

GRIFFIN, CYRUS. Born in Virginia, 
1749. Educated in England. Member of 
legislature. Member of congress 1778, 1781, 
and 1787-1788. President of congress 1788. 
President of the federal court of admiralty 
appeals from its creation to its abolition. 
Commissioner to the Creek Nation 1789. Unit- 
ed States district judge for the district of Vir- 
ginia, commissioned Nov. 28, 1789. Died in 
Yorktown, Va., Dec. 14, 1810. 

GRIFFITH, WILLIAM. Born in New 
Jersey. United States circuit judge for the 
third circuit, commissioned Feb. 20, 1801.* 
The act under which the appointment was 
made was repealed, to take effect July 1, 1802. 
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Mayor of Burlington, N. J. Died there 1826. 
Author of the United States Law Register. 
An obituary note, containing extracts from the 
resolutions of th'e New Jersey bar on his de- 
cease and other matters, will be found in 
Wallace's Reporters (4th Ed.) p. 563. 

GROSSCUP, PETER S. Born Ashland, 
Ohio, Feb. 15, 1852. Educated in high school 
at Ashland and Wittenberg -College, graduat- 
ing June, 1872. Graduated from Boston Law 
School. City solicitor of Ashland, Ohio, from 
1874 to 18S1. Republican candidate for con- 
gress 1876, but defeated. United States dis- 
trict judge for the northern district of Illinois, 
commissioned Dec. 21, 1892. 

HAIGHT, FLETCHER M. Born at El- 
mira, N. Y., Nov. 2S, 1799. Graduated from 
Hamilton College in 1818. Admitted to the 
New York state bar 1820. Represented Mon- 
roe county in the state legislature 1833. Prac- 
ticed law at Rochester, N. Y. Removed to 
St. Louis, Mo., and later to San Francisco, Cal., 
where he was appointed United States dis- 
trict judge for the southern district of Cali- 
fornia, commissioned Aug. 5, 1861. Died Feb. 
23, 1866. 

HALL, DOMINICK AUGUSTINE. Born 
in South Carolina, 1765. Began practice in 
Charleston, S. C. United States circuit judge 
(chief judge) for the fifth circuit, commis- 
sioned July 1, 1801. The act under which the 
appointment was made was repealed, to take 
effect July 1, 1802. United States district judge 
for the district of Orleans, commissioned Dec. 
11, 1804. United States district judge for the 
district of Louisiana, commissioned June 1, 
1812. Resigned to accept a place on the Loui- 
siana supreme bench, March, 1813. Again ap- 
pointed United States district judge for the dis- 
trict of Louisiana, commissioned June 1, 1813. 
Died in New Orleans December 19, 1820. In 
December, 1814, he was ordered by the mili- 
tary authorities to adjourn court for two 
months. In March, 1815, New Orleans being 
under martial law, he granted a writ of ha- 
beas corpus to a member of the legislature 
then under arrest by Gen. Jackson's order, 
who refused to recognize the writ, and com- 
mitted the judge to jail. On the next day he 
was released, summoned Gen. Jackson to 
answer for contempt, and fined him in the 
sum of 81,000. This was refunded to Jack- 
son by congress in 1844, with interest 

HALL, NATHAN KELSEY. Born in 
Marcellus, Onondaga county, N. Y., March. 
10, 1810. Moved to Erie county, 1818. Edu- 
cated at country district schools. At the age 
of 18 entered the office of Millard Fillmore 
in Aurora, N. Y. Admitted to the bar 1832, 
and became a partner of Fillmore in Buf- 
falo. Deputy clerk of Erie county 1831- 
1832. Clerk of the board of supervisors 1832- 
1838. City attorney 1833-1834. Alderman 
3837. Appointed master in chancery by Gov. 
Seward in 1839, and judge of common pleas 



1841. Elected to assembly 1845. Member of 
congress 1847-1849. Postmaster general 1850. 
United States district judge for the northern 
district of New York, commissioned Aug. 31, 
1852. Died in Buffalo, N. Y., March. 21, 1874. 

HALL, WILLARD. Born in Westford, 
Mass., Dec. 24, 1780. Was graduated at Har- 
vard 1799. Studied law with Samuel 
Dana, of Groton. Admitted to the bar 1803. 
Removed to Dover, Del., and practiced there. 
Secretary of state for Delaware 1811-1814 
and in 1821. Member of congress 1817-1821. 
Member of legislature 1822. United States 
district judge for the district of Delaware, 
commissioned May 6, 1823. Resigned Dec, 
1871. Revised the state laws by order of the 
legislature in 1829. Member of the state con- 
stitutional convention of 1831. Died in Wil- 
mington, Del., May 10, 1875. 

HALLETT, MOSES. Born in Illinois, July 
16, 1S34. Studied law in Chicago. Was ad- 
mitted to the Illinois bar, Jan., 1858. Remov- 
ed to Colorado in the spring of 1860. Was a 
member of the territorial council 1863-1865. 
Appointed chief justice of Colorado territory, 
April 10, 1866, which ofllce he held until the 
territory was admitted as a state in 1876. 
United States district judge for the district of 
Colorado, commissioned Jan. 12, 1877. LL. 
D., Colorado University. Dean of the law 
school, University of Colorado, and professor 
of American constitutional law and federal 
jurisprudence. 

HALYBURTON, JAMES D. Born in New 
Kent county, Va., Feb. 23, 1803. Was gradu- 
ated at ^Harvard College, and in law at the 
University of Virginia. Was a member of the 
general assembly of Virginia. Practiced law 
for several years in New Kent county, and 
was attorney for the circuit. United States 
district judge for the eastern district of Vir- 
ginia, commissioned June 15, 1844. Resigned 
April 17, 1861. Died at Richmond, Va., Jan. 
26, 1879. 

HAMMOND, ELI SHELBY. Born at 
Brandon, Miss., April 21, 1838. Was graduat- 
ed at Union University, Tenn., in 1857, and at 
Lebanon Law School in 1858. Served in the 
Confederate army 1861-1865. United States 
district judge for the western district of 
Tennessee, commissioned June 17, 1878. 

HANFORD, CORNELDJS HOLGATE. 
Born at Winchester, Iowa, April 21, 1849. 
Was United States commissioner; Member 
of the council of Washington Territory one 
term. City attorney of Seattle three terms. 
Chief justice of Washington Territory at the 
time of its admission as a state. United States 
district judge for th'e district of Washington, 
commissioned Feb. 25, 1890. Judge Hanford 
has lived on the Pacific coast since 1853. 

HARLAN, JOHN MARSHALL. Born June 
1, 1833, in Boyle county, Ky. Was graduated 
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at Centre College, in that state, in 1850. Ap- 
pointed by Gov. Helm adjutant general of Ken- 
tucky in 1851. Admitted to the bar in 1853. 
Elected presiding judge of the county court of 
Franklin county, Ky., in 185S. Was Whig 
candidate for congress in the Ashland district 
in 1859, and defeated by only 67 votes. Elec- 
tor for Bell and Everett in 1S61. Colonel of 
the 10th Kentucky Union infantry in 1861, and 
subsequently commanded a brigade in the 1st 
division of the Army of the Ohio. In 1863 
elected on Union ticket attorney general of 
Kentucky. In 1871, and again in 1875, "was 
the Republican candidate for governor of 
Kentucky. In 1877 a member of the Loui- 
siana commission appointed by President 
Hayes. Associate justice of the supreme court 
of the United States, commissioned April 22, 
1878. In 1890 he accepted the position of lec- 
turer on constitutional law in Columbian 
University at Washington, D. C. In 1892 
he was appointed by President Harrison, in 
connection with Hon. John T. Morgan, as 
one of the arbitrators between the United 
States and Great Britain, in the dispute re- 
lating to the Bering seal fisheries. LL. D., 
Bowdoin College, Me., and Centre College, 
Ky. 

HARPER, SAMUEL A. United States dis- 
trict judge for the district of Louisiana, com- 
missioned March 7, 1829. Died at Madison- 
ville, La., July 19, 1837. 

HARRIS, EDWARD. United States cir- 
cuit judge for the fifth circuit, commissioned 
May 3, 1802. The act under which the ap- 
pointment was made was repealed, to take 
effect July 1, 1802. 

HARVEY, MATTHEW. Born in Sutton, 
N. H., June 21, 1781. Was graduated at 
Dartmouth. 1806. Studied law under John 
Harris. Admitted to the bar 1809. Prac- 
ticed in Hopkinton, N. H. Member of legisla- 
ture 1814-1820; speaker 1817-1820. Member 
of congress 1821-1825. President of the 
state senate 1825-1828. Councilor 182S-1830. 
Governor of New Hampshire 1S30-1S31. 
United States district judge for the district 
of New Hampshire, commissioned Nov. 2, 
1830. Died in Concord, N. H., April 7, 1866. 
LL. D., Dartmouth, 1855. President of New 
Hampshire Historical Society. 

HAWLEY, THOMAS P. Born in Ripley 
county, Ind., July 30, 1830. Received a com- 
mon-school education. Removed to California 
in 1852. Deputy county clerk of Nevada coun- 
ty in 1855. Admitted to practice law in 1857. 
District attorney in 1863. Removed to Ne- 
vada in 1868. City attorney, Treasure City, 
Nev., 1869. Elected justice of the supreme 
court of Nevada in 1872. Re-elected in 1878 
and 1884. Resigned in Sept., 1890, upon hav- 
ing been appointed United States district judge 
for the district of Nevada, commissioned the 
loth of that month. 



HAY, GEORGE. Member of the Virginia 
legislature. United States district attorney 
for the district of Virginia. Prosecuted.* 
Aaron Burr. United States 'district judge- 
for the eastern district of Virginia, commis- 
sioned July 5, 1825. Married a daughter of 
President Monroe. Wrote political essays- 
over the name "Hartensius," a "Treatise on 
Usury Laws," a f'Life of John Thompson," 
and a "Treatise oh Expatriation." Died in 
Richmond, Va., Sept 21, 1S30. 

HAYS, WILLIAM H. Born in Washington 
county, Ky., Aug. 26, 1820. Educated in the- 
select schools of his county. Commenced the- 
study of law at Elizabethtown in 1843, under 
James W. Hays. Attended law lectures at 
Glasgow, Ky. Was admitted to the bar ia 
1845. Practiced his profession at Springfield, 
Ky. Elected county judge in 1851. Re-elect- 
ed in 1854. Elected to the state legislature in. 
1861, and in the same year entered the United 
States army as lieutenant colonel of the 10th 
volunteer infantry. Became colonel of his reg- 
iment in 1862. Served three years, participat- 
ing in the battles of Chicamauga, Missionary 
Ridge, Atlanta, Jonesboro, and others. Ap- 
pointed inspector general of Kentucky by the- 
governor in 1865* Engaged in the oil business 
on the Cumberland river, and in 1867 returned 
to Springfield, resuming the practice of law. 
United States district judge for the district of" 
Kentucky, commissioned Sept 6, 1879, which, 
office he held until his decease, at Louisville, 
March 7, 1880. 

HEATH, UPTON S. Born in Maryland 
about 1785. Was liberally educated, the con- 
temporary of Pinkney, Martin, Wirt, Winder, 
Hooper, Harper, and other noted members of" 
the Maryland bar. United States district 
judge for the district of Maryland, commis- 
sioned April 4, 1836. Was distinguished for 
his firmness, impartiality, and probity as a 
public officer. Although he never married, he- 
was the head and support of a large family 
of relatives. Died at his residence in Balti- 
more, Feb. 21, 1852. 

HILL, ROBERT A. Born in IredelT 
county, N. C, March 25, 1811. Removed to 
Tennessee in 1816. He received a meager 
education. Was a school teacher in 1833- 
1S34. Justice of the peace 1836-1844. Be- 
gan practice in Waynesborough. Attorney 
general of Tennessee 1847 and 1853. Re- 
moved to Jacinto, Tishomingo county, Miss., 
in 1855. He was a Whig, and took no part 
in secession. Member of state convention in 

1865. Chancellor after the war. United States- 
district judge for the northern and southern 
districts of Mississippi, commissioned May 1, 

1866. Retired Aug. 1, 1891. Prepared the 
articles on the judiciary in the Mississippi 
constitution of 1S70. Trustee of the Univer- 
sity of Mississippi, and lecturer in the law 
school. 
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HILLYER, EDGAR W. Born in Granville, 
Ohio, Dec. 3, 1S30. Was graduated at Den- 
nison University. Removed to California 
1852. Admitted to the bar in. Placer county, 
1857- Member of legislature 1861. Resigned 
and enlisted as a private. Became judge 
advocate and lieutenant colonel. Resigned 
1865. Removed to Nevada. District attor- 
ney of Storey county. United States district 
judge for the district of Nevada, commissioned 
Dec. 21, 1S69. Died May 10, 1882. The pro- 
ceedings of the bench and bar upon his de- 
cease will be found in 8 Sawy. 5. 

HITGHCOCK, SAMUEL. Born in Brim- 
field, Mass., March 23, 1755. Graduated at 
Harvard 1777. Read law at Brookfield, 
Mass., with Hon. Jedediah Foster. Moved to 
Burlington, Vt, about 1786, and practiced 
law. Was first state's attorney in Chittenden 
county, holding office from 1787 to 1790. Was 
representative from Burlington from 1789 to 
1793. Was member of convention of dele- 
gates of the people of Vermont, held at Ben- 
nington, Jan. 10, 1791, to ratify constitution 
of United States. Was a trustee of the Uni- 
versity of Vermont from its start until his 
death, and was its secretary from 1791 to 
1800. He is also said to have drafted its 
charter. Attorney general of the state 1790- 
1793. Presidential elector at second presiden- 
tial election in 1793. Member of first electo- 
ral college of Vermont in 1792, and cast vote 
for Washington and Adams. Was one of re- 
visors of laws in 1797. United States district 
judge for the district of Vermont, commission- 
ed Sept. 3; 1793, and United States circuit 
judge for second circuit, commissioned Feb. 
20, 1801. The act under which the appoint- 
ment was made was repealed, to take effect 
July 1, 1802. Married, May 20, 1789, Lucy C. 
Allen, daughter of Ethan- Allen. Pronounced 
a eulogy on Washington, which is probably 
preserved in manuscript Died at Burling- 
ton, Vt, Nov. 30, 1813. 

HOBART, JOHN SLOSS. Born in Fair- 
field, Conn., 1733. Was graduated at Yale 
1757. Practiced in New York state. Mem- 
ber of the New York Revolutionary con- 
gress. One of a committee to draft a state 
constitution Aug. 1, 1776. Judge of New 
York district court July, 1777. Judge of the 
New York state supreme court Elected 
United States senator in January, 1798. Re- 
signed 1798. United States district judge for 
the district of New York, commissioned April 
12, 1798. Died Feb. 4, 1805. 

HOFFMAN, OGDEN. Born in Goshen, 
Orange county, N. Y., Oct 15, 1822. Was 
graduated at Columbia in 1840. Studied law 
at Harvard, and was admitted to the bar of 
New York, where he practiced. Removed to 
California 1850, where he continued his prac- 
tice of law. United States district judge for 
the northern district of California, commis- 
sioned Feb. 27, 1851. United States district 
judge for the district of California from July 
30 Fed.Cas.— 87 



27, 1866, until the abolishment of that dis- 
trict, Aug. 5, 1866, when he was again assign- 
ed to the northern district, where he remained 
until his death, Aug. 9,. 1891. 

HOLMAN, JESSE LYNCH. Bom in Dan- 
ville, Ky., Oct. 24, 1784. Received a limited 
education. Studied law in the office of Henry 
Clay. Removed to Indiana 180S. Circuit 
judge of Indiana territory. Member of ter- 
ritorial legislature 1813. President of the 
council 1S14. Judge of the Indiana supreme 
court 1816-1S30. United States district judge 
for the district of Indiana, commissioned 
Sept. 16, 1835. Died in Aurora, Ind., March 

28, 1842. Served as Baptist clergyman In 
Aurora from 1834 until his death. One of 
the founders of Indiana College and of 
Franklin College. 

HOPKINS, JAMES CAMPBELL. Born in 
Pawley, Vt, April 27, 1819. Removed to New 
York in 1823. Was graduated at the acad- 
emy in North Granville in 1843. Was admit- 
ted to the bar in 1845. Postmaster in Gran- 
ville for five years. Elected to the senate of 
New York state in 1853. Removed to Madi- 
son, Wis., in 1856. Assisted in arranging the 
Wisconsin Code of Practice. United States 
district judge for the western district of Wis- 
consin, commissioned July 9, 1870. Died at 
Madison, Sept. 3, 1877. 

HOPKINSON, FRANCIS. Bom in Phila- 
delphia Sept. 21, 1737. Educated at the 
College of Philadelphia. Studied law under 
Benjamin Chew. Admitted to the bar 1761. 
Went to England 1766, and sought the place 
of commissioner of customs in the colonies. 
Practiced- law in Philadelphia. Collector 
of customs at Newcastle 1772. He was re- 
moved because of his Republicanism. Re- 
sided in Bordentown, N. J. Member of New 
Jersey provincial council 1774-1770. Member 
of congress 1776. Signer of the Declaration 
j of Independence. On the committee to draft 
the articles of confederation. Head of the 
navy department Treasurer of the conti- 
nental loan office. Judge of admiralty for 
Pennsylvania 1779-1789. Impeached for 
misdemeanor in office and acquitted. United 
States district judge for the district of 
Pennsylvania, commissioned Sept 26, 1789. 
Died May 9, 1791. He was skilled, in science, 
painting, and music. Author ef essays and 
poems, among them "The Battle of the 
Kegs," "The New Roof," "The Political 
Catechism." 

HOPKINSON, JOSEPH. Son of Judge 
Francis Hopkinson. Born in Philadelphia 
Nov. 12, 1770. Was graduated at University 
of Pennsylvania 1786. Began practice at 
Easton, Pa., 1791. Removed to Philadelphia. 
Counsel for Dr. Rush in his libel suit against 
William Corbett in 1799. Counsel for the 
Western insurgents in the treason trials be- 
fore Judge Chase, and for Judge Chase in 
his impeachment trial. A Federalist in poli- 
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ties. Member of congress 1814-1819. Re- 
sumed practice 1823. United States district 
judge for the eastern district of Pennsyl- 
vania, commissioned Oct. 23, 1828. Died 
Jan. 13, 1842. Member of the Pennsylvania 
constitutional convention of 1839. Served on 
the committee on the judiciary. Trustee of 
University of Pennsylvania. President of 
the Academy of Fine Arts. Vice President 
of the American Philosophical Society. 
Author of the song, "Hail Columbia," which 
was very effective in stirring popular resent- 
ment against French aggression in 1798. 

HOUSTON, JAMES. Born in Chestertown, 
Kent county, Md., Oct. 10, 1767. Educated 
at the public schools of Chestertown. Admit- 
ted to the bar, March 17, 1806. Appointed 
United States district judge for the district of 
Maryland, April 21, 1806. Died in June, 1819. 

HOWE, JAMES H. Born in Turner, Me., 
Dee. 5, 1827. Was educated at Saeo, Me., 
and Green Bay, Wis. Was attorney general 
from 1860 to 1862. Colonel of 32d Wisconsin 
infantry from 1862 to 1864. United States 
district judge for the eastern district of Wis- 
consin, commissioned Jan. 3, 1874. Resign- 
ed Jan. 1, 1875. Died in 1893. 

HOWELL, DAVID. Born in New Jersey, 
Jan. 1, 1747. Was graduated at Princeton in 
1766. Removed to Rhode Island. Professor 
of mathematics and law in Brown. University 
3 790-1824. Attorney general of Rhode Island. 
Judge of the state supreme court. Member 
of congress 1782-1785. Commissioner for the 
United States to settle their eastern bound- 
ary. United States district judge for the 
district of Rhode Island, commissioned Nov. 
17, 1812. Died July 29, 1824. 

HUGHES, ROBERT WILLIAM. Born <n 
Powhatan county, Va., June 6, 1821. Edu- 
cated at Caldwell Institute, Greensboro, N. C. 
Tutor in Bingham's High School, Hillsbor- 
ough, 1840-1843. Practiced law in Richmond 
from 1846 to 1853. Editor of Richmond Ex- 
aminer 1S50-1857. Joint Editor with John M. 
Daniel 1861-1865. Editor of Richmond Re- 
public 1865-1866, and of Richmond State Jour- 
nal 1869-1870. United States attorney for 
the western district of Virginia 1871-1873. 
Republican candidate for the governor of Vir- 
ginia in 1873; United States district judge 
for the eastern district of Virginia, commis- 
sioned Jan. 14, 1874. Author of biographies 
of Gen. John B. Floyd and Gen. Joseph E. 
Johnston. Published "Lee and his Lieuten- 
ants" in 1867. Author of "The Currency 
Question" (Putnam's: New York), 1879, and 
of the "American Dollar" 1885, and of five 
volumes of United States Circuit and District 
Court Reports 1879-1885. Delivered the opin- 
ion in the famous Arlington Estate Case, 
which was affirmed by the supreme court. 

HUMPHREYS, WEST H. Born in Mont- 
gomery county, Term., in 1805. Studied law 



with Foster & Fogg, of Nashville. After- 
wards attended a course of law lectures, deliv- 
ered by Charles Humphreys, at Lexington, 
Ky. Was granted a license to practice law 
in 1828. Practiced successively at Charlotte 
and Clarksville. Moved to Fayette county in 
1832. In 1834 he was sent as a delegate to 
the constitutional convention. Subsequently 
represented his county in the legislature, and 
was the youngest member of that body. In 
1839 he became a member of the board of in- 
ternal improvements, and was elected by the 
legislature attorney general for the state, and 
reporter of the decisions of the supreme court. 
Re-elected in 1844. Declined re-election at 
the expiration of his term of office in 1851. 
United States district judge for the districts 
of Tennessee, commissioned March 26, 1853, 
which office he held until June 26, 1862. At the 
breaking out of the war he was appointed dis- 
trict judge for the Confederate States of 
America, which position he held until Tennes- 
see came under the control of the Union forces, 
when Judge Humphreys moved south, where 
he remained until the close of the war. From 
that period until a short time before his 
death was engaged in practice, though not ac- 
tively; Died in 1881 in Tennessee. He was 
the brother-in-law of Gen. Gideon J. Pillow, 
Maj. Granville A. Pillow, and others of largf 
estate in ante bellum days. He was the au- 
thor of Humphrey's Reports, and of various 
essays on internal improvements, law reform, 
and temperance. 

HUNT, SAMUEL WARD. Bom in Utica, 
N. Y., June 14, 1810. Was graduated at 
Union in 1828. Studied law in Litchfield, 
Conn. Practiced in Utica. Member of legis- 
lature 1839. Mayor of Utica 1844. Judge 
of the New York court of appeals 1865. 
Associate justice of the United States su- 
preme court, commissioned Dec. 11, 1872. 
Allotted to the second circuit. Retired Jan. 
7, 1882. LL.D., Rutgers and Union. Died 
in Washington, D. C, March 24, 1886. 

HUNTINGTON, ELISHA MILLS. Born 
in Otsego county, N. Y., March 26, 1806. 
Removed to Indiana. Admitted to the bar 
there. Prosecuting attorney 1829. Member 
of legislature 1831. President judge of his 
circuit. Commissioner of general land office 
in AVashington, D. C, 1841. United States 
district judge for the district of Indiana, 
commissioned May 2, 1S42. Died in St. Paul, 
Minn., Oct 26, 1862. 

INGERSOLL, CHARLES ANTHONY. 
Born in New Haven, Conn., Oct. 19, 1798. 
Studied law in the office of his father, Judge 
Jonathan Ingersoll. Was judge of the pro- 
bate court for the probate district of New Ha- 
ven, 1829-1838. State's attorney 1849-1853. 
Clerk of United States courts for the district 
of Connecticut 1820-1853. United States dis- 
trict judge for the district of Connecticut, 
commissioned April 8, 1853. Died at New Ha- 
ven Feb. 7, 1860. M. A., Yale, 1827. 
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INNIS, HARRY. Born in Caroline coun- 
ty, Va., 1752. Land commissioner for Vir- 
ginia 1779. Judge of the supreme court of 
Virginia for -the district of Kentucky 1783. 
Attorney general for Kentucky 1785. United 
States district judge for the district of Ken- 
tucky, commissioned Sept. 20, 17S9. De- 
clined chief justiceship of Kentucky 1792. 
Favored a separate arrangement by Ken- 
tucky with Spain for the navigation of the 
Mississippi. An attempt to impeach him in 
1808 for complicity in the Spanish intrigue 
failed. He died in Frankfort, Ky., Sept. 20, 
1S16. 

IREDELL, JAMES. Born in Lewes, Eng., 
Oct 5, 1750. Removed to North Carolina. 
Deputy collector of the port of Edenton. 
Studied law with his brother-in-law, Samuel 
Johnson. Began practice in 1775. Resigned 
the collectorship on the outbreak of the 
Revolution. Judge of the superior court 
1777. Resigned 1778. Attorney general of 
North Carolina 1779. Resigned soon after. 
Commissioner to revise the laws of the 
state, (Iredell's Revisal, 1791.) A Federalist 
leader. Member of the state convention 
which refused to ratify the federal constitu- 
tion 1788. Associate justice of the United 
States supreme court, commissioned Feb. 10, 
1790. Assigned to the southern circuit. 
Wrote dissenting opinion in Chisholm v. 
Georgia, denying the right of a private citi- 
zen to sue a state. Dissented also in Wilson 
v. Daniels, touching writs of error, and his 
view was ultimately adopted by the court 
His addresses to grand juries often pub- 
lished. Author of a treatise on Pleading, 
which was never published. Died in Eden- 
ton, N. C, Oct 20, 1799. 

IRWIN, THOMAS. Born in Philadelphia, 
Feb. 22, 1785. Educated at Franklin Col- 
lege, but was not graduated. Editor of Phil- 
adelphia Repository 1804, Admitted to the 
bar 1808. Indian agent at Natchitoches, La., 
and practiced law there. Settled in Union- 
town, Fayette county, N. Y., 1810. Member 
of legislature 1824-1826; of congress 1828. 
United States district judge for the western 
district of Pennsylvania, commissioned April 
14, 1831. Resigned Jan. 4, 1859. Died in 
Pittsburgh, Pa., May 14, 1870. 

JACKSON, HOWELL EDMUNDS. Born 
in Paris, Tenn., April 8, 1832. Moved to 
Jackson, Tenn., in 1840. Was graduated 
from the West Tennessee College 1848. 
Studied at the University of Virginia two 
years. Removed to Memphis 1859. Judge 
of Tennessee supreme court for two terms. 
Again moved to Jackson 1876. Member of 
legislature 1880. United States senator 
(Democrat) 1881-1886. United States circuit 
judge for • the sixth circuit, commissioned 
April 12, 1886. Associate justice of the 
United States supreme court, commissioned 
Feb. 18, 1893. Died Aug. 8, 1895. 



JACKSON, JOHN GEORGE. Born in 
Virginia 1774. Surveyor of public lands in 
what is now Ohio in 1793. Member of legis- 
lature 1797-1S01 and 1811. Member of con- 
gress (Democrat) 1795-1797, 1799-1801, 1807- 
1S09, and 1S13-1S17. United States district 
judge for the western district of Virginia, 
commissioned Feb. 24, 1819. Died in Clarks- 
burg, Va., March 29, 1S25. 

JACKSON, JOHN J., Jr. Born at Park- 
ersburg, W. Va., Aug. 4, 1824. Graduated 
Princeton College, N. J., in June, 1845. Ad- 
mitted to the bar in Virginia, Nov., 1847. 
Three years attorney for the state in Ritchie 
and Wirt counties. Four years a member of 
the Virginia legislature, from Jan., 1852, to 
Dec, 1856. Whig elector on four presiden- 
tial tickets,— Taylor, Scott, Fillmore, and 
Bell. Was strongly opposed to the secession 
of Virginia, and took a very active part in the 
public discussion against the ordinance of se- 
cession when it was submitted. United States 
district judge for the western district of Vir- 
ginia (now West Virginia), commissioned Aug. 
3, 1861, which position he still holds. 

JAY, JOHN. Born in New York city Dec. 
12, 1745. Was graduated at Kings College 
(Columbia) 1764. Studied law with Benja- 
min Kissam. Lindley Murray was his fellow- 
student Admitted to the bar 1766. Mem- 
ber of Revolutionary committee of corre- 
spondence and recommended a* congress 
1776. Member of congress 1774-1779. One 
of a committee of three to prepare an ad- 
dress to the people of Great Britain, an 
address to the people of Canada and Ireland, 
and a petition to the king. Member of many 
Revolutionary committees. Drafted the New 
York state constitution of 1777. First chief 
justice of New York 1777. President of con- 
gress 1778. Minister to Spain 1779. Com- 
missioner with John Adams and Franklin to 
negotiate the peace of 17S3, and did much to 
thwart the designs of France at that time. 
Secretary of foreign affairs 1784-1789. Joint 
author of the Federalist with Hamilton 
and Madison. First chief justice of the 
United States supreme court, commissioned 
Sept. 26, 1789. Candidate for the governor- 
ship of New York 1792, but was unfairly 
"counted out" Special envoy to England 
1794, when he negotiated "Jay's Treaty." 
Elected governor of New York while in Eng- 
land. Re-elected 179& Reappointed chief 
justice by President Adams in 1801, but de- 
clined. Spent the rest of his life in retire- 
ment Married the eldest daughter of Gov. 
William Livingston. Died in 1829. 

JENKINS, JAMES G. United States dis- 
trict judge for the eastern district of Wiscon- 
sin, commissioned July 2, 1888. Circuit judge 
of the United States for the seventh circuit, 
commissioned March 23, 1893. 

JOHNSON, ALEXANDER SMITH. Born 
in Utica, N. Y., July 30, IS 1.7. Was gradu- 
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ated at Yale in 1S35. Began practice in New 
York city. Judge of the New York court of 
appeals 1846-1860. Resumed practice in 
Utica in 1800. United States commissioner for 
settlement of the Puget sound controversy in 
1864. Member of the New York commission 
of appeals 1873-1875. United States circuit 
judge for the second circuit, commissioned 
Oct. 20, 1875. Regent of the University of 
the state of New York. Died in Nassau, New 
Providence, Jan. 26, 1878. 

JOHNSON, BENJAMIN. Born in Scott 
county, Ky„ Jan. 22, 1784. Was judge of 
Lexington circuit Appointed judge of the 
superior court of the territory of Arkansas, 
Jan. 23, 1820, which office he held until his 
appointment as United States judge for the 
district of Arkansas. Commissioned June 29, 
1836. Died at Little Rock, Oct. 2, 1849. 

JOHNSON, THOMAS. Born in St. Leon- 
ard's, Calvert county, Md., Nov. 4, 1732. 
Educated by private tutors. Member of the 
colonial legislature 1762-1773. A leader in 
opposing the stamp act Member of the 
committee of correspondence 1773, and of 
the convention to elect delegates to congress 
1774. Member of the committee of safety, 
of the provincial convention, and of con- 
gress, 1775. Nominated "Washington for com- 
mander-in-chief June 15, 1775. Senior gen- 
eral of the Maryland forces, and in charge 
of all measures of public defense, 1776. 
Member of congress 1776-1778. Elected first 
governor of Maryland Feb. 14, 1777. Re- 
elected 1778 and 1779. Member of legisla- 
ture 1780--17S1. Largely through his influ- 
ence Maryland joined the Confederacy in 
1781. Member of congress 17S1-17S7, and 
introduced a bill to sell the western lands. 
An ardent supporter of the constitution, and 
a member of the Maryland convention to 
ratify it. Declined the United States district 
judgeship for the district of Maryland in 
1789. Chief judge of the general court of 
Maryland April 20, 1790. Resigned 1791. 
Associate justice of the United States su- 
preme court, commissioned Aug. 5, 1791. 
Declined the chief justiceship offered him 
by Washington after Rutledge's retirement 
Resigned March 3, 1793. Declined the office 
of secretary of state Aug. 14, 1795. One of 
three commissioners to lay out the city of 
Washington. Died at Rose BUI, Frederick 
county, Md., in October, 1819. 

JOHNSON, WILLIAM. Born in Charles- 
ton, S. C, Dec. 27, 1771. Was graduated at 
Princeton in 1790, with the highest honors 
in his class. Studied law in the office of 
Charles Cotesworth Pinckney. Admitted to 
the bar 1793. Member of legislature 1794-- 
1798. Speaker 1796-179S. Judge of the 
court of common pleas. Associate justice of 
the United States supreme court, commis- 
sioned March 26, 1804. Assigned to the 
sixth circuit. An ardent Democrat. Decide 3 
Jefferson's embargo unconstitutional 1808. 



Used all his influence against the extension 
of the admiralty jurisdiction. Opposed nulli- 
fication, and resided in Pennsylvania during 
that agitation. He died in Brooklyn, N. Y., 
August 11, 1834. LL.D., Princeton, 1818. 
He edited the "Life and Correspondence of 
General Nathaniel Greene." 

JONES, JAMES M. Born in Kentucky 
about 1821. Removed to Plaquemine, Iber- 
ville parish, La., when quite young, and at the 
age of 17 began to study law in the office of 
Mr. Edwards of Plaquemine. His health be- 
ing delicate, he traveled in Europe for about 
a year, and after his return resumed the study 
of law, and began practice in Louisiana. 
Went to California soon after the gold dis- 
covery, and located in San Joaquin district. 
Was delegate to constitutional convention of 
1849, in which year he located in San Jose, 
and formed law partnership with Hon. John 
B. Weller. His name was spoken of in connec- 
tion with United States senate when he was 
too young to be eligible. United States dis- 
trict judge for Southern district of California, 
commissioned Dee. 26, 1850, but died about 
Dec. 15, 1851, before he had taken his legal 
residence at Los Angeles. 

JONES, WILLIAM GILES. Came to Ala- 
bama in 1834, and held a position in the land 
office at Demopohs. Moved to Greensboro. 
Representative from Green county in 1842. 
Moved to Mobile, and in 1849 was elected to 
the house from Mobile county. United States 
district judge for the northern and southern 
districts of Alabama, commissioned Sept 29, 
1859. Resigned Jan. 11, 1861, to accept same 
position from President Davis. Resides at 
Mobile, Ala. 

JUDSON, ANDREW THOMPSON. Born 
in Ashford, Conn., Nov. 29, 1784. Admitted 
to the bar 1806. Removed for a time to- 
Montpelier, Vt. Settled in Canterbury, 
Conn. Member of legislature 1816. Promi- 
nent in the toleration party, and the move- 
ment for a state constitution in place of 
the old charter, 1818. State's attorney for 
Windham county 1819. Member of legisla- 
ture several years. Member of congress 
1834-1837. United States district judge for 
the district of Connecticut, commissioned 
July 4, 1836. Died in Canterbury, Conn.. 
March 17, 1853. 

KANE, JOHN KENTZING. Born in Al- 
bany, N. Y., May 16, 1795. Was graduated 
at Yale in 1814. Studied law with Joseph 
Hopkinson. Admitted to the bar 1817. 
Practiced in Philadelphia. A Federalist iii 
politics. Member of legislature 1823. Joined 
Democratic party. Solicitor for Philadelphia 
1S08-1830. Commissioner under the conven- 
tion of indemnity With France 1832. Pub- 
lished "Notes" of the proceedings. Attorney 
general of Pennsylvania 1845. Resigned 
1846. United States district judge for the 
eastern district of Pennsylvania, commis- 
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sioned June 17, 1846. Prominent in the Pres- 
byterian Church. Member of the American 
Philosophical Society. Died in Philadelphia 
Feb. 21, 1838. 

KEATLEY, JOHN H. Born near Belle- 
fonte, Pa., Dec. 1, 1838. Received education 
in common schools and printing office. Stud- 
ied law under Gov. Andrew G-. Curtin. Ad- 
mitted to bar in 1860. District attorney in 
1863, when in military service. Re-elected 
1865. Removed west 1867. Mayor of Coun- 
cil Bluffs, Iowa, 1876. Iowa house represen- 
tative 1885. Was one of the managers on 
part of house in impeachment of State Au- 
ditor Brown. Chief of law division, second 
comptroller's office, treasury department, 1887. 
United States district and circuit judge for 
district Alaska, commissioned Aug. 25, 1888. 
Resigned Dec. 8. 1889. Commandant Iowa 
Soldiers' Home, Oct. 1, 1892. Resigned Oct. 
1, 1894. 

KETCHUM, WINTHROP W. Bom in 
Wilkes-Barre, Pa., June 29, 1820. Received 
a classical education. Teacher for four 
years. Admitted to the bar in 1850. Pro- 
thonotary of Luzerne county for three years. 
Member of legislature 1858. Solicitor of the 
United States court of claims 1S64-1866. 
Member of congress (Republican) 1875-1877. 
United States district judge for the western 
district of Pennsylvania, commissioned June 
26, 1876. Died in Pittsburgh Dec. 6, 1879. 



KEY, DAVJJD McKENDREE. Bom in 
Greene county, Tenn., Jan. 27, 1824. Was 
graduated at Hiwasse College, Tenn., in 1850. 
Admitted to the bar 1850. Moved to Chat- 
tanooga 1853. Presidential elector 1856 and 
1860. Opposed secession. Lieutenant colo- 
nel of Forty-Third Tennessee infantry (Con- 
federate) during the Civil War. Pardoned 
by President Johnson. Member of Tennes- 
see constitutional convention in 1870. Chan- 
cellor of the third division of the state until 
1875. United States senator 1875. Postmas- 
ter general 1877-1880. United States district 
judge for the eastern and middle districts of 
Tennessee, commissioned May 27, 1880. Re- 
signed Jan. 28, 1S95. 

KEY, PHILD? BARTON. Bom in Cecil 
county, Md., 1757. Was liberally educated in 
England. Took the Tory side in the Revolu- 
tion, and served in the British army with 
the rank of captain. Returned to Maryland 
1785. Settled in Annapolis 1790, and rose 
to eminence at the bar. Member of legisla- 
ture 1794. Removed to Georgetown, D. C, 
1801. United States .circuit judge for the 
fourth circuit, commissioned Feb. 20, 1801. 
Commissioned chief judge of the circuit 
March 3, 1801. The act under which the ap- 
pointment was made was repealed, to take 
effect July 1, 1802. Member of congress (Fed- 
eralist) 1807-1813. Died in Georgetown, D. 
C, July 28, 1815. 



KILTY, WILLIAM. Practiced law in 
Maryland. In 1799 prepared the Acts of As- 
sembly. Chief judge of the United States 
circuit court for the District of Columbia, 
commissioned March 23, 1801. Resigned in 
Jan., 1806. Chancellor of state "of Maryland. 
Prepared collection of British statutes. 

KNOWLES, HIRAM. Born at Hamden, 
Me., Jan. 18, 1834. Educated at Denmark 
Academy, Iowa, and Antioch College, Ohio. 
Graduated at Harvard Law School in 1860. 
Appointed prosecuting attorney for Humboldt 
county, Nev., in 1863. Elected probate judge 
in the fall of the same year. Associate jus- 
tice of the supreme court of Montana terri- 
tory in July, 1868. Resigned Aug. 1, 1879. 
Elected and served as a member of the con- 
vention which framed the constitution of the 
state of Montana, 1889. District judge for 
the district of Montana, commissioned Feb. 
21, 1890. 

KNOWLES, JOHN POWER. Born at 
Providence, R. I., June 13, 1808. Educated at 
his native place, at the Harvard Law School, 
and South Reading. Admitted to the bar in 
1837. Was reporter of decisions of the su- 
preme court of Rhode Island, 1855-1856, 
1865-1867, United States district judge for 
the district of Rhode Island, commissioned 
Oct. 9, 1869. Ceased- to be district judge 
March 8, 1881. Died Aug. 3, 1887. 

KREKEL, ARNOLD. Bom in Germany, 
March 12, 1815. Removed to America 1832. 
Settled in Missouri. Educated in Germany 
and at St Charles College, Mo. Admitted 
to the bar 1844. Member of legislature 1852. 
President of the Missouri constitutional con- 
vention of 1865. Colonel Missouri Home 
Guard 1863-1864. United States district 
judge for the western district of Missouri, 
commissioned March 9, 1865. Died June 8, 
1888. 

LACOMBE, EMILE HENRY. Born in 
New York City, in 1846. Was graduated from 
Columbia College in 1863. Columbia Law 
School in 1865, taking the prize for an essay 
on constitutional law. Was counsel to the 
corporation of New York City from June 1, 
1884, to June 30, 1887. United States circuit 
judge for the second circuit, commissioned 
May 26, 1887. LL.D., Columbia, 1894. 

LAMAR, LUCIUS QUINTUS CINCIN- 
NATUS. Bom in Putnam county, Ga., in 
September, 1825. Moved to Oxford, Miss. 
Was graduated at Emory College, Ga., 1845. 
Studied law in Macon, Ga. Admitted to the 
bar 1847. Returned to Oxford, Miss., 1849. 
Professor of mathematics in the University 
Mississippi. Resumed practice in Coving- 
ton, Ga. Member of Georgia legislature 1853. 
Returned to Mississippi 1854, and settled at 
Lafayette. Member of congress (Democrat) 
1857-1860. Resigned. Member of the Mis- 
sissippi secession convention. Colonel in 
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Confederate army, and commissioner to 
Russia in 1863. Returned to Mississippi after 
the war. Professor of political economy and 
social science in University of Mississippi 
1866; professor of law 1S67. Resigned, and 
resumed practice. Member of congress 
(Democrat) 1872-1877- United States senator 
1877. Secretary of the interior March 5, 
1885. Associate justice of the United States 
supreme court, commissioned Jan. 23, 1888. 
Assigned to the fifth circuit. Died in Macon, 
Ga., Jan. 23, 1893. 

LAURANCE, JOHN. Born in Cornwall, 
Eng., 1750. Removed to New York 1767. 
Admitted to the bar 1772. Aide de camp to 
Washington. Presided over Andre's trial as 
judge advocate general. Member of con- 
gress 1785-1786. Member of legislature and 
of congress 1789. United States district judge 
for -the district of New York, commissioned 
May 6, 1794. Ceased to be district judge in 
December, 1796. United States senator 1796- 
1800. Presided over the senate in 1798. 
Died in November, 1800. 

LAW, RICHARD. Son of Jonathan Law, 
chief justice and governor of Connecticut 
colony. Bom in Milford, Conn., March 17, 
1733. Was graduated at Yale, 1751. Studied 
law with Jared Ingersoll. Admitted to the 
bar in 1754. Practiced in New London. Judge 
of the county court Member of general as- 
sembly, of the council, 1776-1786; of con- 
gress 1777-1778 and 1781-1784. Revised and 
codified the statutes of Connecticut with 
Roger Sherman. Judge of the state supreme 
court 1784. Chief justice May, 1786. Mayor 
of New London 1784. United States district 
judge for the district of Connecticut (com- 
missioned Sept. 26, 1789) until his death in 
New London, Jan. 26, 1806. LL.D., Yale, 
1802. 

LAWRENCE, PHILIP K. Born in New 
York. United States district judge for the 
district of Louisiana, commissioned Sept. 12, 
1837. Died May 19, 1841, at New Orleans, 
La. 

LEAVITT, HUMPHREY HOWE. Born 
in Suffield, Conn., June 18, 1796. Removed 
with his parents to Warren, Ohio, in 1799. 
Served in the war of 1812. Received a classi- 
cal education, and was admitted to the bar in 
1816. Commenced the practice of his pro- 
fession at Cadiz, Ohio, and in the second year 
of his residence there was elected justice of 
the peace. Removed to Steubenville. Was 
prosecuting attorney, which position he held 
for ten years. Elected a member of the leg- 
islature from Jefferson county in 1825, and 
a member of the state senate in 1827. Ap- 
pointed clerk of the court of common pleas 
and supreme court of the county in 1829. 
Elected a member of congress in 1830. Re- 
elected twice, but before taking his seat for 
his third term was appointed United States 
district judge for the district of Ohio, com- 



missioned June 30, 1834. Upon the division 
of the state into two districts he was assigned 
to the southern district, removing to Cincin- 
nati. Resigned March 30, 1871. Appointed 
a representative of the prison reform con- 
gress at London, in 1872. Died in the same 
year. 

LEE, THOMAS. Born in Charleston, S. 

C, Dec. 1, 1769. Educated in his native city, 
and was admitted to the bar in 1790. Was 
soon elected a member of the legislature, and 
in 1794 was appointed one of the three cir- 
cuit solicitors. Was clerk of the house of 
representatives from 1798 to 1804. Elected 
one of the associate law judges of the state. 
Became comptroller general* shortly after, 
holding this office for 12 years. President of 
State Bank from 1817 until his decease. In 
1822 was chairman of the committee of ways 
and means in the legislature. District judge 
for the district of South Carolina, commission- 
ed Feb. 17, 1823. Died at Charleston, Oct 23, 
1839. 

LEWIS, WILLIAM. Born in Chester 
county, Pa., in 1751. Studied law with Nich- 
olas Wain of Philadelphia, with whom he sub- 
sequently practiced for several years, having 
been admitted to the bar in 1773. United 
States district attorney for the district of 
Pennsylvania, Oct. 6, 1789. United States 
district judge for the same district, commis- 
sioned July 14, 1791. Ceased to be district 
judge in 1792. Died Aug. 20, 1819. He was 
a member of the Society of Friends, and was 
the author of the act of 1780 abolishing slavery 
in Pennsylvania. 

LIVINGSTON, HENRY BROCKHOLST. 
Son of Gov. Livingston of New Jersey. Born 
in New York city, Nov. 26, 1757. Was grad- 
uated at Princeton in 1774. Lieutenant 
colonel in the Revolution. Private secretary 
to his brother-in-law, John Jay, in Spain, 
1779-1782. Captured on the return voyage. 
Studied law at Albany with Peter Yates. 
Admitted to the bar 1783. Removed to New 
York city. Dropped his first name. Puisne 
judge of state supreme court 1S02. Associate 
justice of the United States supreme court, 
commissioned Nov. 10, 1806. Assigned to 
the second circuit. LL. D., Harvard, 1818. 
Wrote political articles for the press under 
the name of "Decius." Died in Washington, 

D. C, March 18, 1823. 

LOCKE, JAMES W. Born in Wilmington, 
Vt, Oct. 30, 1837. Received an academic ed- 
ucation. Studied law with Hon. William 
Stark, Manchester, N. H. Was an officer in 
the United States navy 1861-1865. Subse- 
quently practiced his profession at Key West, 
Fla. Appointed clerk of the United States 
courts for the southern district of Florida in 
1866. Became county judge in 1868. Elected 
to the state senate in 1870. District judge 
for the southern district of Florida, commis- 
sioned Feb. 1, 1872. 



[30 Fed. Cas. page 1383] 



BIOGRAPHICAL NOTES 



LONG YEAR, JOHN WESLEY. Bom in 
Shandaken, Ulster county, N. Y., Oct 22, 
1820. Educated at Lima, N. Y. Removed 
to Michigan 1844. Admitted to the bar in 
1846. Settled in Lansing. Member of con- 
gress (Republican) 1862-1867. Member of the 
loyalist convention in Philadelphia 1866. 
Member of Michigan constitutional conven- 
tion 1867. United States district judge for 
the eastern district of Michigan, commis- 
sioned Feb. 18, 4870. Died in Detroit, Mich., 
March 11, 1875. 

LOVE, JAMES M. Born in Fairfax coun- 
ty, Va., 1820. Removed to Muskingum coun- 
ty, Ohio, 1833. Studied law with his brother 
in Virginia, and with Judge Richard Stillwell 
at Zanesviile, Ohio. Practiced in Coehoeton 
county, Ohio. Captain in the Mexican 
War. Resumed practice in Ohio 1847. Re- 
moved to Keokuk, Iowa. Member of legisla- 
ture 1852. United States district judge for 
the district of Iowa, commissioned Oct 5, 
1855. United States district judge for the 
southern district of Iowa, commissioned July 
20, 1882. Died July 2, 1891. . , , 

LOWELL, JOHN. Born in NewburypOrt, 
Mass., June 17, 1743. Was graduated at Har- 
vard in 17C0. Admitted to the bar 1762. 
Member of legislature 1776-1778. Moved to 
Boston 1777. Member of the Massachusetts 
constitutional convention of 1780, and was 
active in securing the clause indirectly abol- 
ishing slavery. Member of congress 1782- 
1783. Appointed by congress one of three 
judges to try appeals in admiralty 1782. 
Member of Massachusetts and New York 
boundary commission 1784. United States 
district judge for the district of Massachu- 
setts, commissioned Sept. 26, 1789. United 
States circuit judge for the first circuit, com- 
missioned Feb. 20, 1801. The act under which 
the appointment was made was repealed, to 
take effect July 1, 1802. LL. D., Harvard, 
1792. Member of the Harvard -Corporation. 
One of the founders of the American Academy 
of Arts and Sciences. Died in Roxbury, Mass., 
in May, 1802. 

LOWELL, JOHN. A descendant of Judge 
John Lowell (1742-1802.) Born in Boston, 
Mass., Oct 18, 1824. Was graduated at Har- 
vard in 1S43. Admitted to the bar 1846. Prac- 
ticed in Boston. United States district judge 
for the district of Massachusetts, commis- 
sioned March 11, 1865. United States circuit 
judge for the first circuit, commissioned 
Dec. 18, 1878. Resigned May 1, 1884. His 
decisions have been published in two vol- 
umes. 

LURTON, HORACE H. Born in Camp- 
bell county, Ky., Feb. 26, 1844. Educated at 
Douglass University, Chicago, and Cumber- 
land University, Tenn. Removed to Clarks- 
ville, Tenn., in Aug., 1861. Served in the 
Confederate army. Practiced law at Clarks- 
ville, Tenn., from 1867 to 1874, in copartner- 



ship with Hon. James E. Bailey. Appointed 
chancellor of the sixth chancery division of 
Tennessee, Feb. 1, 1874. Elected to the same 
position in August, 1876. Resigned in 1878 to 
resume the practice of his profession with 
Hon. C. G. Smith at Clarksville. Elected as- 
sociate justice supreme court of Tennessee, 
Aug. 1886. Elected chief justice, Jan., 1893. 
United States circuit judge for the sixth cir- 
cuit, commissioned March 27, 1893. 

MCALLISTER, MATTHEW HALL. Bom 
in Savannah, Ga., Nov. 26, 1800. Educated 
at Princeton. Admitted to the bar about 
1820. Practiced in Savannah. United States 
district attorney for the district of Georgia 
1827. Opposed nullification in 1832. Mem- 
ber of legislature and secured the establish- 
ment of the court for the correction of er- 
rors. Unsuccessful Democratic candidate for 
governor 1845. Mayor of Savannah, and 
a friend to the negroes. Member of the 
Democratic national convention of 1848. 
Removed to San Francisco in 1850, and prac- 
ticed there. United States circuit judge for 
California, commissioned March 3, 1855. 
Resigned April 7, 1862. Energetic in sup- 
pressing the vigilance committee. Author of 
a eulogy on President Jackson. His opinions 
were published by his son. Died in San Fran- 
cisco, Cal., Dee. 19, 1865. LL.D., Columbia. 

MCALLISTER, WARD, JR. Born at New- 
port, R. L, July 27, 1855. Educated at Prince- 
ton. Graduated at Albany Law School, and 
was admitted to the New York bar. Studied 
at Harvard Law School for four years. Re- 
moved to California, and in 1882 was appoint- 
ed assistant United States attorney, which of- 
fice he held for two years. First United 
States district judge for the district of Alaska, 
commissioned July 5, 1884, which office he 
held until Aug. 28, 1885. Returned to San 
Francisco, and was appointed by Judge Ogden 
Hoffman a special commissioner in Chinese 
habeas corpus cases. He subsequently re- 
signed this position to become counsel for the 
Pacific Mail Steamship Company. His grand- 
father, Matthew Hall McAllister, was first 
United States judge of California. 

McCALEB, THEODORE H. Born in Pen-' 
dleton District, S. C, Feb. 10, 1810. Educat- 
ed at Phillips' Exeter Academy and at Yale. 
Removed to New Orleans in 1833, and was 
later admitted to the Louisiana bar. United 
States district judge for the district of Louis- 
iana, commissioned Sept. 3, 1841. Held this 
position until Jan. 26, 1861, at the breaking 
out of the civil war. Died at Claiborne coun- 
ty, Miss., April 29, 1864. He was for three 
years president of the University of Louisi- 
ana, and for nearly seventeen years professor 
of admiralty and international law in the 
same institution. Was an accomplished lin- 
guist, and delivered an oration on the dedica- 
tion of the Lyceum, and eulogies upon his 
friends Henry Clay and S. S. Prentiss. It is 
said that he was the only federal judge in the 
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South who was not commissioned a Confed- 
erate justice by the Confederate States gov- 
ernment. 

McCANDLESS, WILSON. Bom in Pitts- 
burgh, Pa., June 19, 1810. Was graduated 
at the Western University of Pennsylvania. 
Admitted to the bar in 1831. United States 
district judge for the western district of 
Pennsylvania, commissioned Feb. 8, 1859. 
Resigned July 24, 1876. Died in Pittsburgh, 
Pa., June 30, 1882. 

McCAY, HENRY KENT. Born in Nor- 
thumberland county, Pa., Jan. 8, 1820. Was 
graduated with distinction at Princeton in 
1839. Removed to Lexington, Oglethorpe 
county, Ga.; taught school and studied law. 
Removed to Americus, Ga., 1842. Admitted 
to the bar and practiced there. Lieutenant 
in the Confederate army during the Civil 
War. Resumed practice in Americus. Be- 
came a strong Republican. Member of Geor- 
gia constitutional convention, 1868. Justice 
of the state supreme court. Resigned, and 
practiced in Atlanta. United States district 
judge for the northern district of Georgia, 
commissioned Aug. 4, 1882. Died at Atlanta, 
Ga., July 30, 1886. 

McCLUNG, WILLIAM. United States 
circuit judge for the sixth circuit, commis- 
sioned Feb. 24, 1801. The act under which 
the appointment was made was repealed, to 
take effect July 1, 1802. 

McCORMICK, ANDREW PHELPS. Born 
in Brazoria county, Tex., Dee. 18, 1832. Was 
graduated from Center College, Ky., in 1854. 
Admitted to the bar 1S55. Practiced in Bra- 
zoria. Judge of probate 1865-1866. Member 
of the Texas constitutional conventions of 
1866 and 1868. Judge of state circuit court 
1871-1S76. Member of legislature 1876-1879. 
United States district attorney for the east- 
ern district of Texas 1878, but did not quali- 
fy. United States district judge for the 
northern district of Texas, commissioned 
April 10, 1879. Removed to Dallas 1879. 
Thence to Graham 1883. United States cir- 
cuit judge for the fifth circuit, commissioned 
March 17, 1892, under the judiciary act of 
March 3, 1881. 

MeCRARY, GEORGE WASHINGTON. 
Born in Evansville, Ind., Aug. 29, 1835. His 
parents removed with him to what is now 
Iowa in 1836. Educated in a public school 
and an academy. Admitted to the bar in 
Keokuk, Iowa, 1S56. Member of legislature 
1857 and 1861-1865; chairman of committee 
on military affairs. Member of congress 
(Republican) 1868-1877. Introduced the bill 
for the electoral commission of 1877. Secre- 
tary of war March 12, 1877. Resigned 1879. 
United States circuit judge for the eighth 
circuit, commissioned Dec. 9, 1879. Resigned 
March, 1884. Practiced law in Kansas City, 



Mo. Author of "The American Law of Elec- 
tions." 

MeDONALD, DAVID. Born in Bourbon 
county, Ky./ May 8, 1803. Educated at the 
common schools of Indiana, where he re- 
moved with his parents. Studied law in 
Bloomington, and was admitted to the bar in 
1830. Elected a member of the legislature in 
1833, and prosecuting attorney in 1834. Ap- 
pointed judge of the tenth judicial circuit of 
Indiana in 1838, serving 14 years. United 
States district judge for the district of In- 
diana, commissioned Dec. 13, 1864. Died 
Aug. 25, 1869. Was the author of "McDon- 
ald's Treatise," a work on practice in Indi- 
ana, and held a professorship in the Indiana 
University, from which institution he had re- 
ceived the degree of LL.D. 

McINTOSH, McQUEEN. Native of Geor- 
gia. An early emigrant to Florida. Was 
presidential elector. United States district 
judge for the northern district of Florida, 
commissioned March 11, 1856. Ceased to be 
judge, Jan. 10, 1861. Was member of seces- 
. sion convention of Florida. Died in Pensa- 
cola in 1868. 

MeKENNA, JOSEPH. Born in Philadel- 
phia. Removed to San Francisco in 1855. 
Educated in common schools of San Francisco, 
and St. Augustine College, at Benicia. Admit- 
ted to the bar at the age of 22. Elected dis- 
trict attorney of Solano county the same year. 
Sent to the legislature from that county in 
1875. Was elected to congress, which office 
he held for four consecutive terms. United 
States circuit judge for the ninth circuit, com- 
missioned March 17, 1892. Appointed attor- 
ney general of the United States by President 
McKinley March 4, 1897. 

MeKENNAN, WILLIAM. Born in Wash- 
ington, Pa., Sept. 27, 1816. Educated at Jef- 
ferson College, graduating in 1833, subse- 
quently taking a post graduate course at Yale. 
Studied law with his father, Thomas M. T. 
MeKennan, and was admitted to practice in 
1837. United States circuit judge for the 
third circuit, commissioned Dee. 22, 1869, hav- 
ing, it is said, declined a position upon the 
supreme bench of the United States offered 
him by President Grant Retired from the 
bench Jan. 3, 1891. Died at his home in Pitts- 
burg, Oct. 27, 1893. He was a delegate to 
the peace congress in 1860. Presidential elect- 
or same year, and has been a delegate to the 
Republican state and national conventions a 
number of times. 

McKINLEY, JOHN! Bom in Culpepper 
county, Va., May 1, 1780. Began practice in 
Louisville, Ky. Removed to Huntsville, Ala. 
Member of Alabama legislature. United 
States senator 1826-1S31. Removed to 
Florence, Ala. Member of congress 1833- 
1835. In 1835 he was again elected for the 
senate, from which place he was transferred 
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by President Van Buren to the supreme court, 
■commissioned April 22, 1837. Assigned to the 
fifth circuit, Starch 3, 1845. Died in Louis- 
ville, Ky., July 19, 1852. 

McKINNEY, JOHN McDOWELL. Born 
in Incoming county, Pa., in 1829. Was grad- 
uated from Princeton in 1848. Studied law 
.at Williamsport, Pa., and was admitted to the 
bar, Sept. 3, 1850. Soon after the election of 
President Lincoln he was appointed to a clerk- 
ship in the solicitor's office of the treasury de- 
partment at "Washington, and was the au- 
thor of the first internal revenue laws. Unit- 
ed States district judge for the southern dis- 
trict of Florida, commissioned Nov. 8, 1870. 
Died Oct. 12, 1871. 

McLEAN, JOHN. Bom in Morris county, 
.N. J., March 11, 1785. Removed to Warren 
county, Ohio, 1799. Studied law in Cincin- 
nati, while engaged as a deputy in the clerk's 
•office. Admitted to the bar 1807, practicing 
in Lebanon. Member of congress (Democrat) 
1812-1816. Judge of the Ohio supreme court 
1816-1822. Commissioner of the land of&ce 
1822. Postmaster general 1823-1829. De- 
clined secretaryship of war and navy 1829. 
Associate justice of United States supreme 
court, commissioned Feb. 11, 1830. Assign- 
ed to the seventh circuit. Candidate for presi- 
dential nomination (Free Soil) in 1848, and in 
the Republican conventions of 1856 and 1860. 
Wrote a dissenting opinion in the Dred Scott 
Case. Died in Cincinnati, April 4, 1861. 

McNAIRY, JOHN. Born in North Caroli- 
na in 1762. Removed to Tennessee in 1789. 
Was member of constitutional convention, 
Jan. 11, 1796. United States district judge 
for the district of Tennessee, commissioned 
Feb. 20, 1797. Upon the abolishment of that 
district was assigned to the eastern and west- 
ern districts of Tennessee, commissioned July 
1,. 1802. Resigned 1834. McNairy county 
was named from him. Died at Nashville, 
Nov. 12, 1837. 

MAGILL, CHARLES. United States cir- 
cuit judge for the fourth circuit, commis- 
sioned March 3, 1801. The act under which 
the appointment was made was repealed, to 
take effect July 1, 1802. 

MAGRATH, ANDREW GORDON. Born 
in Charleston, S. C, Feb. 8, 1813. Educated at 
the private school of Bishop England. Was 
graduated from South Carolina College with 
the highest honors in 1831. Studied law in 
the office of James L. Petigru and at Har- 
vard Law School. Elected a member of the 
state legislature in 1840, serving two terms. 
United States district judge for the district of 
South Carolina, commissioned May 12, 1856. 
Resigned upon the election of Mr. Lineoln as 
president, Nov. 7, 1860, and was thereafter 
appointed Confederate district judge for the 
same district. Elected governor of South 
Carolina in Dec, 1864, and at the end of the 



civil war was imprisoned with other Confed- 
erates in Fort Pulaski. After his release he 
returned to the bar, and for many years en- 
joyed a large practice. Died at Charleston, 
April 9, 1893. 

MARCHANT, HENRY. Born in Martha's 
Vineyard, Mass., in April, 1741. Was gradu- 
ated at Philadelphia College 1762. Studied 
law under Edmund Trowbridge, at Cambridge, 
Mass. Settled in Newport, R. I. Attorney 
general of Rhode Island 1770-1777. Member 
of legislature. An ardent Whig in the Revo- 
lution. Member of congress 1777-1780 and 
1783-1784. Member of state convention to 
ratify the constitution. United States district 
judge for the district of Rhode Island, com- 
missioned July 3, 1790. Died in Newport 
Aug. 30, 1796. LL. D., Yale, 1792. 

MARSHALL, JAMES. Brother of Chief 
Justice Marshall. Born in Farquier county, 
Va., March 12, 1764. Lieutenant in Alexan- 
der Hamilton's regiment in the Revolution. 
Went to Kentucky 1785. A vigorous oppo- 
nent of the "Spanish intrigue" there. Re- 
turned to Virginia 1795. Married the daugh- 
ter of Robert Morris. Appointed by Wash- 
ington to negotiate for the release of Lafay- 
ette during the French Revolution. Purchased 
the Fairfax estates in Virginia. Judge of the 
United States circuit court for the District of 
Columbia, commissioned. March 3, 1801. Re- 
signed 1803. Died in Farquier, Va., April 26, 
1848. 

MARSHALL, JOHN. Born in Farquier 
count}', Va., Sept. 24, 1755. Educated at 
home, paptain in. Revolutionary army. At- 
tended, law lectures by George Wythe in 
Richmond, 1780, while on duty there. Admit- 
ted, to the bar 1780. Resigned in January, 
1781, and studied law. Began to practice as 
soon as the courts reopened. Member of 
legislature and. executive council. Removed 
to Richmond 1783. Member of the Virginia 
convention to ratify the federal constitution, 
of which he was an enthusiastic supporter, 
and with Madison had great influence in se- 
curing the ratification. Declined attorney 
generalship of the United States 1795. Ar- 
gued the case of the British debts (Ware v. 
Haylton,) before the United States supreme 
court in 1796. Declined the place of minister 
to France 1796. Joint envoy to France with 
Charles C. Pinckney and Elbridge Gerry, 
June, 1797. Talleyrand attempted to bribe 
the envoys, and they withdrew from France. 
The publication of this correspondence, called 
the "X. Y. Z." letters, aroused great Federal- 
ist enthusiasm in the United States. Marshall 
was elected to congress (Federalist) in April, 
1799. Made a famous speech on extradition 
relative to the case of Thomas Nash. Nomi- 
nated secretary of war, but before confirma- 
tion was made secretary of state. Chief jus- 
tice of the United States, commissioned Jan. 
31, 1801. Assigned to the fifth circuit. Died 
in Philadelphia, July 6, 1835. His decisions 
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on the supreme bench are found in the "Unit- 
ed States Reports from 1 Granch to 9 Pe- 
ters; those delivered on circuit are contain- 
ed in Brockenbrough's Reports. Presided at 
the trial of Aaron Burr in 1807. Member of 
Virginia constitutional convention 1829. Au- 
thor of a "Life of Washington," of which the 
first volume is sometimes called "A History 
of the American Colonies." 

MARVIN, WILLIAM. Born at Fairfield, 
Herkimer county, N. Y., in 1808. Received 
his early training on a farm. Was educated 
in the common schools and at Homer Acad- 
emy. Taught school. Afterwards studied* 
law, and was admitted to the bar in 1834. 
United States district attorney for the south- 
ern district of Florida in 1835. While holding 
this office he was twice elected a member of 
the legislative council. Was also a member 
of the first constitutional convention of the 
state of Florida. On the resignation of Judge 
Webb, in 1839, he was appointed judge of that 
court, and after the admission of Florida into 
the Union he was appointed United States dis- 
trict judge for the southern district of Florida, 
commissioned March 3, 1847. Resigned July 
1, 1863. In 1865 he was appointed provision- 
al governor of Florida to assist in the recon- 
struction of the state government. Resides 
at Skaneateles, N. Y. He is the author of a 
"Treatise on the Law of Wreck and Salvage," 
a small work on "International General Aver- 
age," and the "Authorship of the Four Gos- 
pels." 

MASON, JOHN YOUNG. Born in Greens- 
ville, Sussex county, Va., April 18, 1799. 
Was graduated at the University of North 
Carolina in 1816. Studied law in Litchfield, 
Conn. Admitted to the bar 1819. Practiced 
in Southampton county, Va. Member of leg- 
islature, of the Virginia constitutional con- 
vention of 1827; of congress, (1831-1837;) 
being chairman of the committee on foreign 
affairs. United States district judge for the 
eastern district of Virginia, commissioned 
March 3, 1841. Resigned March 5, 1844. Sec- 
retary of the navy 1844. United States at- 
torney general 1845. Transferred to the navy 
department again. Removed to Richmond, 
Va., 1849, and resumed practice. President of 
the Virginia constitutional convention of 1850. 
United States minister to France from 1850 
until his death, in Paris, Oct. 3, 1859. LL.D., 
University of North Carolina. 

MATTHEWS, STANLEY. Born in Cin- 
cinnati, Ohio, July 21, 1S24. Was graduated 
at Kenyon College 1840. Admitted to the 
bar. Settled in Maury county, Tenn., but re- 
turned to Cincinnati. Anti-slavery editor 
1846-1849. Common pleas judge 1851. State 
senator 1855. United States district attorney 
for the southern district of Ohio 1858-1861. 
Colonel of the fifty-seventh Ohio regiment 
during the Civil War. Resigned 1863. Judge 
of the Cincinnati superior court 1863. Re- 
signed 1864. Presidential elector for Lincoln 



1864, and for Grant 1868. Republican can- 
didate for congress 1876. Counsel (Repub- 
lican) before the electoral .commission in 
1877. United States senator 1877. Associate 
justice of the United States supreme court,, 
commissioned Jan. 30, 18S2. Assigned to the 
sixth circuit. Died at Washington, D. C. r 
March 22, 1889. 

MAXEY THOMAS S. Born in Brandon, 
Miss., Sept. 1, 1846. Educated at the Uni- 
versity of Mississippi and University of Vir- 
ginia. Was in the Confederate army in 1864- 

1865. Received the degree of B. L., Univer- 
sity of Virginia, 1869. Elected a member of 
the Mississippi legislature in the fall of the- 
same year. Removed to Jefferson, Tex., in 
Dec, 1870. Was city attorney in 1873-1874. 
Removed to Austin in Feb., 1877. United 
States district judge for the western district 
of Texas, commissioned June 25, 1888. LL.D., 
University of Mississippi, 1888. 

MERRICK, WILLIAM MATTHEWS. 
Bora in Charles county, Md., Sept. 1, 1818. 
Liberally educated. Admitted to the bar 
in Baltimore, 1839. Settled in Frederick,. 
Md., 1844. Deputy attorney general for that 
county 1845-1850. Moved to Washington, 
D. C, in 1854 and became a judge of the 
United States circuit court for the District 
of Columbia, commissioned Dec. 14,1855. Aft- 
er the court was abolished, March 3, 1863, he 
practiced in Maryland. Member of legisla- 
ture 1S70; of congress (Democrat) 1871-1873 ; 
of state constitutional convention 1867. As- 
sociate justice of the supreme court of the 
District of Columbia, May 4, 1885. 

MILLER, ANDREW G. Born at Carlisle,. 
Pa., Sept. 18, 1801. Was educated at Dickin- 
son College, and at Washington College, from, 
which institution he was graduated with hon- 
ors in 1819. Studied law with Andrew Car- 
uthers, Esq., of Carlisle. Was admitted to 
the bar of Cumberland county in 1822. Prac- 
ticed law for 16 years, during which time he 
held the office of deputy attorney general. 
Appointed associate justice for Wisconsin ter- 
ritory, Nov. 8, 1838. Reaching Milwaukee in- 
31 days, he took the oath of office on the 10th 
of December. He was assigned by the gov- 
ernor and legislature to the eastern territorial 
district, comprising Green Bay, Milwaukee, 
and the -Lake Shore. United States district 
judge for the eastern district of Wisconsin, 
commissioned June 12, 1848. Resigned Dec. 
31, 1873. Died Sept. 30, 1874. 

'MILLER, SAMUEL FURMAN. Born in 
Richmond, Ky., April 5, 1816. Was gradu- 
ated in medicine at Transylvania University 
in 183S, and practiced for a time, but after- 
wards became a lawyer. Favored emanci- 
pation. Removed to Iowa in 1850, and be- 
came a leader of the Republican party there. 
Associate justice of the United States su- 
preme court, commissioned July 16, 1862. 
Assigned to the eighth circuit, April 8, 1867. 
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Orator at tlie constitutional centennial celebra- 
tion in Philadelphia, Sept 15, 1887. Died 
Oct. 13, 1890. 

MONROE, THOMAS B. Born in Albe- 
marle county, Va., Oct 27, 1791. Educated 
in Scott county, Ky. Elected member of the 
legislature from Barren county in 1816. Be- 
gan the study of law in 1819. Removed to 
Frankfort in 1821. Was graduated from 
Transylvania University in 1822. Secretary 
of state of Kentucky in 1823. Reporter of .the 
court of appeals in 1825. "United States dis- 
trict attorney from 1833 to 1834.* United 
Stales district judge for the district of Ken- 
tucky, commissioned March 8, 1834, resign- 
ing in 1861. Died at Pass Christian, Miss., 
Dec. 24, 1865. He was a relative of Presi- 
dent Monroe. He published Monroe's Ken- 
tucky Reports in seven volumes. In 1848 he 
was professor in the University of Louisiana. 
Pilled the chair of civil, international, and 
criminal law in Transylvania University. 
Professor of rhetoric, logic, and history of 
the law at the Western Military Academy at 
Drennon Springs. LL.D., University of 
Louisiana, Centre College, and Harvard Uni- 
versity. 

MOORE, ALFRED. Born in North Caro- 
lina, May 21, 1755. Was educated in Boston, 
Mass. Captain in the Revolutionary army. 
He was appointed attorney general of North 
Carolina in 1790, without previous legal edu- 
cation. State judge 1798. Appointed asso- 
ciate justice of the United States supreme 
court Dec. 10, 1799. Assigned to the sixth cir- 
cuit July 1, 1802. Resigned March, 1804. 
Died in Blair county, N. C, Oct 15, 1810. 

MORRILL, AMOS. Born, in Salisbury, 
Mass., Aug. 25, 1809. Was graduated at 
Bowdoin in 1834. Studied law at Salisbury. 
Removed to Tennessee 1836, and to Texas 
1839. Judge of Texas supreme court 1867. 
Chief justice. United States district judge 
for the eastern district of Texas, commis- 
sioned Feb. 5, 1872. Ceased to be district 
judge in March, 1884. Died 1885. 

MORRIS, ROBERT. Born in New Bruns- 
wick, N. J., 1745. First chief justice of New 
Jersey under the constitution of 1776. Ap- 
pointed Feb. 5, 1777. Resigned 1779. Unit- 
ed States district judge for the district of 
New Jersey, commissioned Aug. 28, 1790. 
Died May 2, 1815, in New Brunswick, N. J. 
His bad health prevented his attendance in 
court in the latter part of his life, but there 
was so little business that this caused no in- 
convenience. 

MORRIS, THOMAS J. Bom in Balti- 
more, Md., Sept 24, 1837. Was graduated 
at Harvard in 1856. Admitted to the bar in 
Maryland, 1859. Practiced in Baltimore. 
United States district judge for the district 
of Maryland, commissioned July 1, 1879. 



MORROW, WILLIAM W. Born near Mil- 
ton, Wayne county, Ind., July 15, 1843. Re- 
moved with his family to Illinois in 1845. Up- 
on the death of his father he returned to Indi- 
ana in 1853, and again to Illinois in 1855. Re- 
moved to California in 1859. Appointed to 
a clerkship in the United States treasury de- 
partment in Washington in 1863. As a mem- 
ber of the National Rifles in the District of 
Columbia he was called into service in 1863- 
1864. Was sent to California as a special 
agent of the treasury department in 1865, serv- 
ing four years. Studied law in Washington 
and in California, and was admitted to the 
bar in the latter state in 1869. Appointed as- 
sistant United States attorney in 1870, serv- 
ing four years. Elected chairman of the Re- 
publican state central committee in 1879. 
Elected attorney for the board of state harbor 
commissioners in 1880. Was special counsel 
for the United States before the French and 
American claims commission 1881 to 1883; 
also for the Alabama claims commission 1882- 
1885. Delegate to the Republican national 
convention in 1884, and was chairman of the 
California delegation. Elected to. the 49th 
congress from the San Francisco district in 
Nov., 1884. Re-elected in 1886 and in 1888. 
Declined a nomination in 1890. While a 
member of the house of representatives he 
served on the committees on commerce, immi- 
gration, foreign affairs, and appropriations, 
and frequently as speaker pro tern. Be- 
came an honorary member of the San Fran- 
cisco Chamber of Commerce, July 9, 1889, and 
became an honorary member of the Me- 
chanics' Institute of San Francisco, June 8, 
1889. United States district judge of the 
northern district of California, commissioned 
Sept 18, 1891. Lecturer on admiralty juris- 
diction in the United States in Leland-Stan- 
ford University. 

MORSELL, JAMES SEWALL. Born in 
Calvert county, Md., Jan. 10, 1775. Prac- 
ticed in the District of Columbia. Served in 
the war of 1812. Associate judge of the cir- 
cuit court for the District of Columbia com- 
missioned Jan. 11, 1815. Held office until the 
abolition of the court, March 3, 1863. Died 
in Prince George county, Md., Jan. 11, 1870. 
Friend of Francis Scott Key and Judge 
Taney. 

' NELSON, RENSSELAER RUSSELL. Son 
of Justice Samuel Nelson. Born in Coopers- 
town, N. Y., May 12, 1826. Was graduated 
at Yale in 1846. Admitted to the bar in 
native city in 1849. Removed to St. Paul, 
Minn., 1850. Associate justice of the terri- 
torial supreme court from April 23, 1857, to 
May 11, 1858. United States district judge 
for the district of Minnesota, commissioned 
May 20, 1858. Retired May 16, 1896. He 
was, in point of service, the oldest federal 
district judge in the United States. 

NELSON, SAMUEL. Born in Hebron, 
Washington county, N. Y., Nov. 10, 1792.' 
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Was graduated at Middlebury in 1813. Stud- 
ied law at Salem, N. Y., under Chief Justice 
Savage. Admitted to the bar in Madison, 
N. Y., 1817. Presidential elector 1820. Mem- 
ber of the state constitutional convention 1822. 
Circuit judge 1823-1831. Associate justice 
-of the New York supreme court 1831. Chief 
justice 1837-1845. Member of the state con- 
stitutional convention of 1844. Associate jus- 
tice of the United States supreme court, com- 
missioned March 3, 1845. Assigned to the 
second circuit. Concurred in the Dred Scott 
decision. Resigned Dec. 1, 1872. Member 
of the Alabama arbitration commission 1871. 
Died in.Cooperstown, N. Y., Dec. 13, 1873. 
LL. D., Columbia, 1S41; also Middlebury and 
Geneva Colleges. 

NELSON, THOMAS LEVERETT. Born in 
Haverhill, N. H., March 4, 1827. Entered 
Dartmouth 1842. Removed to Burlington, 
Vt., 1844. Was graduated at the University 
of Vermont in 1846. Civil engineer 1846- 
1853. Studied law in Worcester, Mass.; ad- 
mitted to the bar in 1855, and practiced 
there. Member of legislature 1869. Chair- 
man of judiciary committee. City solicitor 
of Worcester 1870-1873. United States dis- 
trict judge for the district of Massachusetts, 
commissioned Jan. 10, 1879. LL.D., Uni- 
versity of Vermont, 1885. Member of the 
American Antiquarian Society. . 

NEWMAN, WILLIAM T. Born in Knox- 
ville, Tenn., June 23, 1843. Educated in his 
native city. Entered the Confederate army 
in the spring of 1861. Was a lieutenant of 
cavalry during the war. Studied law in At- 
lanta, Ga., and was admitted to the bar in 
1866. Was city attorney 1871-1883. United 
States district judge for the northern district 
of Georgia, commissioned Aug. 13, 1886. 

NICOLL, JOHN C. Born in Savannah, 
Ga., about 1794. He removed with his par- 
ents to New Jersey, and, on attaining his ma- 
jority, returned to Savannah, and engaged 
in the practice of the law. Was recorder of 
the city. Served several years as member of 
the legislature. Was at one time captain of 
the Republican Blues. Was judge of the 
city court of Savannah, mayor of the city, and 
judge of the superior court. United States 
district judge for the district of Georgia, com- 
missioned May 11, 1839. Ceased to be dis- 
trict judge, Jan. 19, 1861. At the breaking out 
of the war he was appointed Confederate 
States district attorney, which office he held 
until his decease, in the city of Savannah, 
Nov. 16, 1863. 

NILES, HENRY C. Born in Kosciusko, 
Miss., Oct. 21, 1850. Was representative in 
state legislature in 1878 and 1886. United 
States district attorney for the northern dis- 
trict of Mississippi from June 24, 1889, to Aug. 
17, 1891. United States district judge for 
the northern and southern districts of Missis- 
sippi, commissioned Aug. 17, 1891. 



NIXON, JOHN THOMPSON. Bom in 
Eairton, N. J., Aug. 31, 1820. Was grad- 
uated at Princeton in 1841. Admitted to 
the bar of Virginia 1844, and of New Jersey 
1845. Practiced in Bridgeton, N. J. Mem- 
ber of the legislature 1848-1849. Speaker 
1849. Member of congress (Republican) 
1859-1863. Member of the Philadelphia Loy- 
alists' convention 1866. United States dis- 
trict judge for the district of New Jersey, 
commissioned April 28, 1870. Trustee of 
Princeton. Prominent in the Old School 
Presbyterian Church. Edited "Nixon's Di- 
gest of the Laws of New Jersey." Author 
of a treatise on "New Jersey Procedure," 
Died Sept 28, 1889. 

OGIER, ISAAC S. K. Born in Charleston, 
B. C, July 27, 1819. Educated in native city. 
Studied and practiced law in New Orleans. 
Removed to California. Settled in Los An- 
geles. Was a member of the first California 
legislature. United States district judge for 
the southern district of California, commis- 
sioned Jan. 23, 1854. Died in July, 1861. 

PACA, WILLIAM. Bom at Wye Hall, 
Harford county, Md., Oct. 31, 1740. Of an 
old Maryland family. Was graduated at 
Philadelphia College, 1759. Studied law in 
the Middle Temple, London, beginning Jan. 
14, 1762. Admitted to the bar 1764. \Prac- 
ticed in Annapolis, Md. Opposed the stamp 
act. Member of the legislature 1771-1774; 
of the committee of correspondence 1774; 
of congress 1774-1779. Signer of the Decla- 
ration of Independence. State senator 1777- 
1779. Chief judge of the Maryland superior 
court 1778-1780. Chief judge of the (fed- 
eral) court of appeals in prize and admiralty 
cases for two years, beginning 1780. Gov- 
ernor of Maryland 1782-1786., Member of 
the Maryland convention to ratify the fed- 
eral constitution 1788. United States dis- 
trict judge for the district of Maryland, com- 
missioned Dec. 22, 1789. Died at Wye Hall, 
in Oct, 1799. 

PAINE, ELIJAH. Bom in Brooklyn, 
Conn., Jan. 21, 1757. Was graduated at 
Harvard 1781. Admitted to the bar 1784. 
Practiced in Vermont. Member and secre- 
tary of the Vermont constitutional conven- 
tion of 1786. Commissioner to adjust the 
differences between New York and Vermont 
1789. Member of legislature 1789-1791. 
Judge of state supreme court 1791-1795. 
United States senator (Federalist) 1795-1801. 
United States district judge for Vermont, 
commissioned March 3, 1801. .Resigned 
March, 1842. Died April 28, 1842. Member 
of the American Academy of Arts and Sci- 
ences and of the American Antiquarian So- 
ciety. Trustee of Dartmouth and Middle- 
bury Colleges and of the University of Ver- 
mont. First Phi Beta Kappa orator at Har- 
vard 1782. A. B., (Hon.,) Dartmouth, 1786. 
LL. D., Harvard, 1812; and University of 
Vermont, 1825^ Resided at Williamstown. 
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PARDEE, DON A. Bom at Wadsworth, 
OMo, March 29, 1837. Entered the United 
States Naval Academy 1854. Resigned 1857. 
Admitted to the bar 1859. Served in the 
Union army during the war. Brevet briga- 
dier general. Settled in New Orleans, La., 
1865. Register in bankruptcy 1867. State 
judge of the second judicial district 1S68- 
1S80. Member of the Louisiana constitu- 
tional convention 1879. United States cir- 
cuit judge for the fifth circuit, commissioned 
Marcli 13, 1881. 

PARKE, BENJAMIN. Born in New Jer- 
sey in 1779. Was the first attorney general 
for the territory of Indiana, and its first dele- 
gate in congress. Captain of cavalry com- 
pany in Indian war, and participated in the 
battle of Tippecanoe. Was Indian agent un- 
der the territorial government, and member of 
the state constitutional convention. Was 
president of State Historical Society. Unit- 
ed States district judge for tbe district of In- 
diana, commissioned Marcli 6, 1817. Died 
July 12, 1835. 

PARKER, ISAAC C. Born in Belmont 
county, Ohio, Oct. 15, 1838. Received aca- 
demic education. A school teacher for four 
years. Admitted to the bar 1859. Removed 
to St. Joseph, Mo. City attorney 1862-1867. 
Served with the state troops during the war. 
Presidential elector 1864. State circuit judge 
1868. Member of congress 1871-1875. Chief 
justice of Utah territory 1875. United States 
district judge for the western district of Ar- 
kansas, commissioned March 19, 1875. Was 
a celebrated judge in criminal cases, the num- 
ber docketed having reached the enormous to- 
tal of 13,490. Died Nov. 17, 1896. 

PARLANGE, CHARLES. Born in New 
Orleans, La., July 23, 1851. Educated at 
home by private tutors during the war. Aft- 
erwards at Centenary College, Jackson, La. 
Was honorary United States commissioner 
for Louisiana to Paris Exposition in 1878. 
Delegate to constitutional convention in 1879. 
Member of state senate 1880-1885, when he 
resigned, to accept position of United States 
attorney for eastern district of Louisiana, for 
four years. Was elected lieutenant governor 
in 1892. Resigned 1893, to become justice of 
Louisiana supreme court. Resigned on be- 
ing appointed United States district judge for 
eastern district Louisiana, commissioned Jan. 
15, 1894. 

PARRIS, ALBION KEITH. Born in Au- 
burn, Oxford county, Me., Jan. 19, 17SS. Was 
graduated at Dartmouth in 1806. Admitted 
to the bar in 1809. Began practice in Paris, 
Me. Prosecuting attorney for Oxford counts', 
1811. Member of legislature (Massachusetts) 
1813-1814; of congress (Democrat) 1815-1319. 
United States district judge for the district 
of Maine, commissioned Jan. 28, 1818. 
Ceased to be district judge, Jan., 1822. Moved 
to Portland. Member of Maine constitutional 



convention 1819. Resigned Dee.,. 1821. Judge 
of probate for Cumberland county 1820. Gov- 
ernor 1821-1826. United States senator 1826. 
Resigned 1828. Judge of the supreme court 
of Maine 1828-1836. Second comptroller of 
the United States treasury 1836-1850. Re- 
tired to Portland 1850. Mayor 1852. Died 
there, Feb. 11, 1857. 

PATERSON, WILLIAM. Born at sea 
1745. His parents were. Irish, and brought 
him to America when two years old. Wa& 
graduated at Princeton in 1763. Studied law 
with. Richard Stockton. Admitted. to the bar 
in 1769. Member of New Jersey constitu- 
tional convention, and of the legislative coun- 
cil. Attorney general for the state in 1776. 
Member of congress 1780-1781. Prominent 
in the federal constitutional convention of 
1787, and introducer of the "New Jersey 
Dlan." United States senator 17S9. Gov- 
ernor of New Jersey 1791. Associate jus- 
tice of the United States supreme court, com- 
missioned March 4, 1793. Died in Albany, 
N. Y., Sept. 19, 1S06. LL. D., Harvard, 1806,. 
and Dartmouth. Published a revised edition 
of the laws of New Jersey, by authority of 
the legislature. 

PAUL, JOHN. Born in Rockingham coun- 
ty, Va., June 30, 1839. Served in the Confed- 
erate army during the Civil War. Was grad- 
uated in law at the University of Virginia, 
1867. Commonwealth attorney 1870-1877. 
Member of legislature 1877. Member of con- 
gress 1881. United States district judge for 
the western district of Virginia, commis- 
sioned March 3, 1883. 

PEABODY, GEORGE A. Provisional judge 
for the district of Louisiana, commissioned 
Oct. 20, 1862. Ceased to be judge, July 28, 
1866. 

PECK, JAMES H. Born in Tennessee. Re- 
moved to Missouri. Impeached in 1826, be- 
cause of difficulties with Luke C. Lawless. 
Acquitted. United States district judge for 
the district of Missouri, commissioned April 
5, 1822. Retired March 8, 1836. Died in St 
Charles, Mo., May 1, 1837. 

PENDLETON, NATHANLEL. Born in. 
Culpepper county, Va.,1756. Was a major on 
Gen. Greene's staff in the Revolutionary 
War. Removed to Georgia, and studied law. 
United States district judge for the district 
of Georgia, commissioned Sept. 26, 1789. 
Ceased to be district judge in 1796. Re- 
moved to New York. Judge of Dutchess, 
county, N. Y. He was a member of the fed- 
eral constitutional convention in 1787, but did. 
not sign that instrument. Was Hamilton's 
second in the fatal duel with Burr. Died in 
New York city, Oct. 20, 1821. 

PENDLETON, PHILIP C. Born in Berke- 
ley county, Va. (now W. Va.), Nov. 24, 1779. 
Was educated in Culpeper, Va., Dickinson 
College, Carlisle, Pa., and Princeton, where he- 
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graduated, sharing first honors with the late 
Judge William Gaston, of North Carolina. 
United States district judge for the western 
district of Virginia, commissioned May fa', 

1825. On account of his extreme diffidence, 
he resigned shortly afterwards. Died April 
3, 1863. 

PENNINGTON, WILLIAM SANDFORD. 
Born in Newark, N. J., 1757. Major of sec- 
ond New Jersey artillery in the Revolution- 
ary War. Member of the legislature. Asso- 
ciate justice of the supreme court of New 
Jersey Feb. 28, 1804. United States district 
judge for the district of New Jersey 1815- 

1826. Commissioned June 19, 1815. Gov- 
ernor of New Jersey 1813-1815. Chancellor 
of New Jersey. Publisher of New Jersey 
Supreme Court Reports, (1803-1816.) Died in 
Newark, Sept. 26, 1826. 

PENNYBACKER, ISAAC SAMUELS. 
Born in Shenandoah county, "Va., Sept 12, 
1807. Educated at Washington College, Va. 
Studied law in the Winchester Law School. 
Practiced in Harrisburg, Va. 'Member of 
congress (Democrat) 1837. United States dis- 
trict judge for the western district of Vir- 
ginia, commissioned April 23, 1839. Offered 
the place of attorney general by President 
Van Buren, but declined. United States sen- 
ator 1845. Died in Washington, D. C, Jan. 
12, 1847. 

PETERS, RICHARD. Born at "Belmont," 
Philadelphia, June 22, 1744. Son of Judge 
William Peters. Was graduated at the Col- 
lege of Philadelphia (University of Penn- 
sylvania) 1761. Admitted to the bar 1763. 
Register of admiralty 1771. Resigned on out- 
break of the Revolution. Officer in the army. 
Member of the continental board of war 
June 13, 1776. Commissioner of war. Re- 
signed 1781. Member of congress 1782-1783; 
of state assembly 1787; speaker 1788-1790. 
Speaker of state senate 1791. Declined comp- 
trollership of the treasury on the formation 
of the federal government in 1789. United 
States district judge for the district of Penn- 
sylvania, commissioned Jan. 12, 1792. Died 
at "Belmont," Philadelphia, August 22, 1828. 
Active in securing the passage of the act of 
secession by the British parliament for the 
Episcopal Church in America. Went to Eng- 
land in 1785 to secure the ordination of 
American bishops. Published Admiralty De- 
cisions for the district of Pennsylvania, (1780- 
1807.) His estate "Belmont" is included in 
Fairmount park. 

PHILIPS, JOHN F. Born in Thrall's 
Prairie, Boone county, Mo., Dec. 31, 1834. 
His early training was on the farm, and at 
the select schools of the neighborhood. He 
matriculated at the Missouri State University 
in 1851. Entered Center College, Ky., in 
1853, graduating from that institution in 
1855. Returning home, he at once entered 
upon the study of law, and entered the office 



of Gen. John Clarke, of Fayette, Mo., in 1856. 
Was admitted to the bar in 1857. Engaged 
in the practice of the law at Georgetown, Mo. 
Was assistant presidential elector upon the 
Bell and Everett ticket, in 1860, and in 1861 
was nominated as a delegate from the sena- 
torial district to the state convention called 
to consider the relations of the states to the 
federal Union, making his canvass as a pro- 
nounced Union man. He recruited the 7th 
cavalry, and was commissioned as colonel of 
the regiment Served in Missouri and Ar- 
kansas during the war, and was repeatedly 
recognized in field orders by division com- 
manders for his gallantry and hard fighting. 
In 1864 he received special commendation of 
Maj. Gen. Pleasanton for gallant conduct and 
was placed by Gen. Rosecrans in charge of 
the central district of Missouri, and was bre- 
vetted brigadier general by Gov. Willard P. 
Hall, but was not confirmed. At the close of 
the war he engaged in the practice of law at 
Sedalia, Mo., and soon after entered into 
partnership with Judge Russel Hicks. Hon. 
George G. Vest, afterwards United States sen- 
ator from Missouri, was soon admitted to the 
firm, and Judge Hicks retired in 1869, so 
that for nearly 10 years thereafter the firm 
was Philips & Vest. Was a delegate to the 
presidential convention in Nov., 1868. Was 
Democratic candidate for congress in the same 
year, and was again nominated for congress 
in 1874 and 1876. Removed to Kansas City 
in the spring of 1882. Was supreme court 
commissioner in March, 1883, and was later 
appointed judge of the Kansas City court of 
appeals. United States district judge for the 
western district of Missouri, commissioned 
June 25, 1888. In 1877 he was a delegate 
from the United States to the Pan Presbyte- 
rian convention, at Edinburgh, Scotland. 
LL. D., Missouri State University, Center 
College, Ky., and Central College, Mo. 

PICKERING, JOHN. Born in Newington, 
N. H., Sept 22, 1737. Removed to Ports- 
mouth. Graduated from Harvard 1761. 
Member of the provincial assembly before the 
Revolution. Member of the legislature dur- 
ing the Revolutionary period. Member of the 
New Hampshire constitutional convention 
178L Member of the conventions of 1791- 
1792, and of the convention of 1788, which 
ratified the federal constitution. Attorney gen- 
eral from Feb. 22, 1786, to June 5, 1787. Presi- 
dential elector 1788-1792. President of the 
state senate. Chief justice of the New Hamp- 
shire supreme court United States district 
judge for the district of New Hampshire, 
commissioned Feb. 11, 1795. Removed in 
March, 1804, having become insane. Died 
in Portsmouth, N. H., April 11, 1805. LL. D., 
Dartmouth, 1792. 

PITMAN, JOHN. Born in Providence, R. 
I., Feb. 23, 1785. Graduated from Rhode 
Island College, now Brown University, 1799, 
with degree of B. A. Admitted to the bar in 
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New York in 1806; in Kentucky in 1807. 
Removed to Kentucky, where he practiced un- 
til 1809, when he returned to Rhode Island. 
In 1812 he removed to Massachusetts, and, 
later, from there to New Hampshire, where 
he resided from 1816 to 1820, returning to his 
native city. United States district judge for 
the district of Rhode Island, commissioned 
Aug. 4, 1824. Died Nov. 17, 1864. United 
States district attorney for Rhode Island 
1S20-1824. President of the Rhode Island 
Society for the Encouragement of Domestic 
Industry 10 years. President of Providence 
Athenaeum 1839-1857. Trustee Brown Uni- 
versity 182S-1S34. ' Fellow 1834-1864. 

POPE, NATHANIEL. Bom in Louisville, 
Ky., Jan. 5, 1784. Was graduated at Tran- 
sylvania University, 1806. Began practice at 
St. Genevieve, Mo. Removed to Vandalia, 
and later to Springfield, HI. Secretary of 
Illinois territory 1809. Delegate to congress 
1816-1818. Register of the land oflice at 
Edwardsville, HI., 1818. United States dis- 
trict judge for the district of Illinois, com- 
missioned March 3, 1819. Died at St. Louis 
in 1849. Was instrumental in fixing the pres- 
ent northern boundary of Illinois. 

POTTER, HENRY. Born in Granville 
county, N. C, 1765. United States circuit 
judge for the fifth circuit Commissioned 
May 9, 1801. The act under whieh the ap- 
pointment was made was repealed, to take 
effect July 1, 1S02. United States district judge 
for the districts of North Carolina, commission- 
ed April 7, 1802. Trustee of the University of 
North Carolina 1799. One of the revisors of 
the state statutes, .(Laws of the State of North 
Carolina 1821.) Published "The Duties of a 
Justice of the Peace." Died in Payetteville, 
N. Y., Dec. 20, 1857. 

PRENTISS, SAMUEL. Born in Stoning- 
ton, Conn., March 31, 1782. Removed to 
Worcester, Mass.; thence to Northfield, 
Mass. Studied law in Northfield and in 
Brattleboro, Vt Admitted to the bar 1802. 
Began practice in Montpelier, Vt., 1803. 
Member of legislature 1824-1825. Chief 
justice of Vermont supreme court 1829. 
United States senator (Whig) 1831. Resigned 
April 11, 1842. United States district judge 
for the district of Vermont, commissioned 
April 3, 1842. Died in Montpelier, Jan. 15, 
1857. LL. D., University of Vermont. 

PUTNAM, WILLIAM LE BARON. Born 
in Bath, Me., May 26, 1835. Graduated at 
Bowdoin in 1855. Admitted to the bar in 
Bath, Me., 185S, and practiced at Portland. 
Mayor of Portland 1869. Twice nominated 
judge of the state supreme court, but declined. 
He was in Sept., 1887, appointed commission- 
er to settle the differences of the United States 
.and Great Britain as to the rights of Amer- 
ican fishermen in Canadian waters. LL. D., 
.Bowdoin, 1884, and Brown, 1893. United 



States circuit judge for the first circuit, com- 
missioned March 17, 1892. 

RANDALL, ARCHIBALD. Born in Phil- 
adelphia, Pa,, 1800. Admitted to the bar 
1818. Judge of the court of common pleas 
at Philadelphia, 1834. United States district 
judge for the eastern district of Pennsyl- 
vania, commissioned March 8, 1842. His 
bankruptcy decisions are in the "Pennsyl- 
vania Law Journal," 1842-1846. Died at 
Philadelphia, June 8, 1S46. 

RANDOLPH, PETER. Descendant of 
the Randolphs, of Roanoke. Born in Vir- 
ginia about 1780. Was educated at William 
and Mary College. Removed to Mississippi 
in 1820, and settled near Woodville. United 
States district judge for the district of Mis- 
sissippi, commissioned June 25, 1823. Died 
Jan. 30, 1832. 

RECTOR, JOHN B. Born in Jackson 
county, Ala., November 24, 1837. Graduated 
from Yale in 1859. Removed to Texas. Was 
elected district attorney in Austin in 1866. 
Appointed state district judge, thirty-first ju- 
dicial district, in, Feb., 1871. United States 
district judge for the northern district of Tex- 
as, commissioned March 30, 1892. 

REED, JAMES H. Born Allegheny City, 
Pa., Sept. 10, 1853. Graduated from Western 
University in 1872. Commenced study of law 
with his uncle, Hon. David Reed, July 19, 
1872. Admitted to bar, July 17, 1875. Form- 
ed partnership with C. P. Knox in 18S1. 
United States district judge for the district 
of Pennsylvania, commissioned Feb. 20, 1891. 
Resigned Feb. 15, 1892. Resides at Shady 
Side, Pittsburg. 

RICKS, AUGUSTUS J. Born in Stark 
county, Ohio, Feb. 10, 1843. Graduated from 
Massillon High School and Kenyon College. 
Enlisted as private in the 100th Ohio volun- 
teer infantry in 1862. Later commissioned 
first lieutenant, and was specially recommend- 
ed by Maj. Gen. J. D. Cox for a commission 
as captain and aid de camp. Removed to 
Knoxville, Tenn. Studied law with the late 
United States circuit judge, John Baxter, and 
entered into partnership with his preceptor. 
Was editor of the Knoxville Daily Chronicle, 
1870, then the only Republican paper in the 
South below Louisville. Returned to Massil- 
lon in 1875, where he resumed the practice of 
law. Appointed clerk of the United States 
circuit court, March 20, 1878, and clerk of the 
United States district court, June 22, 1886, 
holding both positions until his appointment 
as United States district judge for the north- 
ern district of Ohio, commissioned July 2, 
1889. 

RINER, JOHN A. Born in Preble county, 
Ohio, 1850. Studied law at the University of 
Michigan, graduating in 1879. Removed to 
Wyoming. Was attorney for city of Chey- 
enne in 1881. Was United States district at- 
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torney far the territory of Wyoming, 1884. 
Elected a member of the upper house, tenth 
legislative assembly of Wyoming territory, in 
1886. Elected member of the constitutional 
convention in 1889. Elected member of the 
state senate, 1890, but resigned before the 
legislature convened, to accept appointment as 
United States district judge for the district of 
Wyoming, commissioned Sept. 23, 1890. 

RINGO, DANIEL. Born in Kentucky 
about 1800. Removed to Arkansas in 1830. 
Was clerk of Clark county from 1825 to 1830. 
Elected chief justice of the supreme court in 
1836, which position he held until 1844. Unit- 
ed States district judge for the district of Ar- 
kansas, commissioned Nov. 5, 1849, holding 
this position until the commencement of the 
civil war. Died at Little Eock, Sept. 3, 1873. 

RIVES, ALEXANDER. Born in Nelson 
county, Va., June 17, 1806. Educated at 
Hampden-Sidney, Harvard, and University 
of Virginia. Settled in Albemarle county. 
Member of legislature 1835-1861. Judge of 
the Virginia court of appeals 1866. Resigned 
1S67. United States district judge for the 
western district of Virginia, commissioned 
Feb. 6, 1871. Resigned Aug. 1, 1882. 

ROBERTSON, THOMAS ROLLING. Born 
near Petersburgh, Va., 1773. Was graduated 
at William and Mary in 1807. Studied law. 
Appointed secretary for Louisiana territory, 
and removed to New Orleans. Member of 
congress (Democrat) 1S12-1818. Governor of 
Louisiana. United States district judge for 
the district of Louisiana, commissioned May 
26, 1824. His "Events in Paris" described 
the last days of the first empire, of whicli 
he was an eye-witness. He died at White 
Sulphur Springs, Va., Nov. 5, 1S28. 

ROSS, ERSKINE MAYO. Born at Belpre, 
Culpeper Co., Va., June 30, 1845. Graduated 
Virginia Military Institute. Was admitted to 
the bar at Los Angeles, Cal., in 1869. Justice 
of the supreme court of California 1879-1886. 
First United States district judge for south- 
ern district of California, commissioned Jan. 
13, 1887. Appointed United States circuit 
judge for ninth circuit, Feb. 22, 1895. 

ROSSELL, WILLIAM. Born in New Jer- 
sey in 1761. Judge of the supreme court of 
New Jersey. United States district judge for 
the district of New Jersey, commissioned 
Nov. 10, 1826. Died at Mt. Holly, June 20, 
1840. • 

RUTLEDGE, JOHN. Born in Charleston, 
S. C, 1739. Studied law at the Temple, 
England. Member of the stamp act congress 
in 1765; the continental congress 1774. Pres- 
ident of South Carolina March 27, 1776. Re- 
signed 1778. Governor 1779, and proposed 
that South Carolina be neutral during the 
rest of the war, when the British advanced 
on Charleston. After the capture of Charles- 
ton in 1780 he accompanied Green's army. 



Member of congress 1782-1784. In 1783 he 
was appointed minister plenipotentiary to 
Holland, but declined the office. Chancellor 
of South Carolina 1784. Member of federal 
constitutional convention in 1787. Offered 
the place of associate justice of the United 
States supreme court 1789, but declined, in. 
order to become chief justice of South Caro- 
lina. Chief justice of the United States su- 
preme court, commissioned July 1, 1795, and 
presided in the August term; but in Decem- 
ber the senate refused to confirm his appoint- 
ment, his mind having become diseased. 
Died in Charleston, July 23, 1800. 

SABIN, CHAUNCEY BREWER. Bom in 
Oneonta, Otsego county, N. Y., Aug. 6, 1824. 
Liberally educated. Admitted to the bar in 
Albany, Jan., 1846, and practiced there. Re- 
moved to Houston, Tex., in December, 1847. 
A Unionist during the Civil War. Fled the 
state in 1863. Resumed practice in Houston 
1865. State judge for the third judicial dis- 
trict 1867-1868. Removed to Galveston 1S71. 
State district judge 1871-1872. City attorney 
1872. Member, of legislature 1873. United 
States district judge for the eastern district 
of Texas, commissioned April 5, 1884. 
Ceased to be district judge, March 30, ,1890. 

SABIN, GEORGE M. Born in Cuyahoga 
county, Ohio, Sept. 18, 1835. Was graduated 
at Western Reserve College, Ohio, in 1856. 
Removed to Wisconsin, and studied law. Ad- 
mitted to t&e bar in 185S. Enlisted, and 
served throughout the Civil War. Removed 
to Nevada 1868. United States district judge 
for the district of Nevada, commissioned 
July 26, 1882. Ceased to be district judge, 
May 13, 1890. 

SAGE, GEORGE R. Born at Erie, Pa., 
Aug. 24, 1828. Removed to Ohio 1835. Was 
graduated at Granville College, Ohio, in 1849, 
and at the Cincinnati Law School in 1852. 
Practiced in Cincinnati 1852-185S. Practiced 
at Lebanon, Ohio, 1858-1865. Prosecuting at- 
torney there. Returned to Cincinnati 1865. 
United States district judge for the southern 
district of Ohio, commissioned March 20, 
18S3. 

SANBORN, WALTER H. Born at Epsom, 
N. H., Oct. 19, 1S45. Was graduated from 
Dartmouth at the head of his class, June, 
1867. Studied law with Senator Wadleigh, 
at Milf ord, N. H. Removed to St. Paul, Minn., 
1870. Admitted to the Minnesota bar in 1871. 
Practiced law with his uncle, Gen. John B. 
Sanborn, from 1871 until his appointment as 
United States circuit judge for the eighth cir- 
cuit, commissioned March 17, 1892. He was 
a member of the city council of St. Paul from 
1878-1880 and 1885 to 1892. Was eminent 
commander of Damascus Commandery, No. 1, 
of the Knights Templar of St. Paul, from 
1885 to 1888, and grand commander of the 
Knights Templar of the state of Minnesota 
in-1889. Was president of the St. Paul Bar 
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Association in 1S90. LL. D., Dartmouth, 
1893. 

SAWYER, LORENZO. Born in Le Roy, 
Jefferson county, N. Y„ May 23, 1820. Re- 
moved to Pennsylvania; thence to Ohio. Ed- 
ucated at Western Reserve College. Admit- 
ted to the bar 1846. Removed to Illinois; to 
Wisconsin; thence to California in 1850. 
Worked in the mines. Practiced in Sacra- 
mento. Removed to San Francisco in 1853. 
City attorney 1854. Judge of the state dis- 
trict court 1862; of the state supreme court 
1863. Chief justice 1868-1870. United States 
circuit judge for the ninth circuit, commis- 
sioned Jan. 10, 1870. LB. D„ Hamilton, 1877. 
Trustee of Leland Stanford University. Died 
Sept 7, 1891. 

SEAMAN, WILLIAM H. Bom in New 
BerliD, Wisconsin territory, Nov. 5, 1842. Ed- 
ucated in common schools, and served appren- 
ticeship as printer. Served in the civil war 
1st Wisconsin infantry. Studied law at She- 
boygan, Wis. United States district judge of 
the eastern district of Wisconsin, commission- 
ed April 3, 1893. Has teen president of Wis- 
consin State Bar Association. 

SETTLE, THOMAS. Son of Judge Thomas 
Settle of the supreme court of North Caro- 
lina. Born in Rockingham county, N. C, Jan. 
23, 1831. Was graduated at the University 
of North Carolina in 1850. Admitted to the 
bar in 1854. Member of 'the legislature 1854- 
1859. Speaker 1859. Presidential elector 
(Democrat) 1856. Supported Douglass in 1860. 
Opposed secession. Captain in the Confeder- 
ate army for the first year of the war. So- 
licitor for the fourth judicial circuit. Mem- 
ber of convention and speaker of the state sen- 
ate (as a Republican) in 1865. Active in the 
reconstruction. Judge of the state supreme 
court 1868-1871. United States minister to 
Peru in 1871. Defeated for congress in 1872. 
President of the Republican national conven- 
tion of 1872. Judge of the state supreme 
court 1873. Defeated for governor 1876. 
United States district judge for the northern 
district of Florida, commissioned Jan. 30, 1877. 
Died Dee. 1, 1888. 

SEVERENS, HENRY F. Born at Rocking- 
ham, Vt, May 11, 1835. Fitted for college at 
Saxton's River Seminary, and graduated from 
Middlebury College in 1857. Admitted to the 
Vermont state bar in 1859. Removed to Mich- 
igan, and entered upon the practice of his pro- 
fession in that state in 1860. United States 
district judge for the western district of 
Michigan, commissioned May 25, 18S6. 

SEWALL, DAVID. Born at York, Mass., 
(Me.,) 1735. Was graduated at Harvard in 
1755. A classmate of John Adams. Began 
practice at York 1759. Justice of the peace 
1762. Register of probate 1766, Active in 
the Revolution. Member of the legislature 
and councilor. Judge of the Massachusetts 
30 Fed.Cas.— 88 



superior court 1777. United States district 
judge for the district of Maine, commissioned 
Sept. 26, 1789. Resigned Jan., 1818. LL. D., 
Bowdoin, 1812. Died at York, Me., Oct 22, 
1825. 

SEYMOUR, AUGUSTUS SHERILL. Born 
in Ithaca, N. Y., Nov. 30, 1836. Was gradu- 
ated at Hamilton College in 1857, and from 
the Columbia Law School in 1858. Practiced 
in New York city. Removed to Newbern, 
N. C. Criminal judge there 1868. . Member of 
legislature 1868-1870. Member of the North 
Carolina constitutional convention of 1S71. 
Member of legislature 1872-1874. Judge of 
state superior court 1874-1882. United States 
district judge for the eastern district of North 
Carolina, commissioned Feb. 21, 1882. Is the 
author of "Seymour's Digest" 

SHEPLEY, GEORGE FOSTER. Son of 
Judge Ether Shepley, of the supreme court of 
Maine. Borne in Saco, Me., Jan. 1, 1819. Was 
graduated at Dartmouth in 1837. Studied 
law at Harvard. Began practice in Bangor, 
Me., in 1840. Removed to Portland 1844. 
United States district attorney for the district 
of Maine, 1848, 1853-1861. Member of the 
Democratic national convention in 1860. Colo- 
nel of Maine volunteers in 1861. Brigadier 
general 1862. Military governor of Louisiana 
1862-1864. Commander of the military dis- 
trict of eastern Virginia 1864-1865. Military, 
governor of Richmond when- occupied by the 
Union troops. Declined an appointment as as- 
sociate justice of the supreme court of Maine. 
United States circuit judge for the first cir- 
cuit, commissioned Dec. 22, 1869. Died in 
Portland, July 20, 1878. LL. D.,. Dartmouth, 
1876. His decisions are contained in Jabez 
Holmes' Reports. 

SHERBURNE, JOHN SAMUEL. Bom in 
Portsmouth, N. H., in 1757. Was graduated 
from Dartmouth in 1776. Studied law, at 
Harvard. Practiced in Portsmouth. Was an 
officer in the Revolutionary war. United 
States district attorney for the district of 
New Hampshire, Sept. 26, 1789. Resigned 
Dec' 1, 1793, upon his election to congress. 
Again appointed United States district attor- 
ney Jan. 26, 1802, resigning Mareh 26, 1804, 
upon his appointment as United States district 
judge for the district of New Hampshire. 
Died in Portsmouth, Aug. 2, 1830. His name 
was Samuel Sherburne, Jr., but by act of leg- 
islature, Dec. 31, 1789, it was changed to John 
Samuel Sherburne. 

SHERMAN, CHARLES TAYLOR. Born 
at Norwalk, Conn., Feb. 3, 1811. Brother of 
General W. T. Sherman and Senator John 
Sherman. Removed to Lancaster, Ohio, in 
infancy. Was graduated from OMo Univer- 
sity, at Athens, Ohio, in 1830. Studied law 
at Dayton and Mansfield, Ohio. Admitted to 
the bar in 1833. Practiced at Mansfield. 
Commander of a drilling camp at Mansfield 
during the Civil War. Member of commission 
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to adjudicate war claims at St. Louis, Mo. 
Government director of the Union Pacific 
Railroad. United States district judge for 
the northern district of Ohio, commissioned 
March 2, 1867. Resigned Nov. 28, 1873. Died 
at Cleveland, Ohio, Jan. 1, 1879. 

SHIELDS, WILLIAM BAYARD. Native 
of Delaware. An early emigrant to Missis- 
sippi. He participated as attorney general in 
the arrest of Aaron Burr. Was a leading 
member of the legislature. United States dis- 
trict judge for the district of Mississippi, com- 
missioned April 20, 1818. Ceased to be dis- 
trict judge in 1823. 

SHIPMAN, NATHANIEL. Born in South- 
bury, Conn., Aug. 22, 1828. Removed to Nor- 
wich 1836; thence to Jewett City 1842. Was 
graduated from Yale in 1848. Admitted to the 
bar 1850. Removed to Hartford 1851. Mem- 
ber of legislature 1857. Governor Bucking- 
ham's secretary 1858-1862. United States 
district judge for the district of Connecticut, 
commissioned April 16, 1873. United States 
circuit judge for the second circuit, commis- 
sioned March 17, 1892. <LL. D., Yale, 1886. 

SHIPMAN, WILLIAM D. Born in Ches- 
ter, Conn., Dec. 29, 1818. Educated at the 
common school. Was engaged in mechanical 
labor from age of 17 to 24. Afterwards 
taught school until 1850, during which time 
he studied law. Admitted to the bar in the 
latter year in Middlesex county, Conn., and 
settled in East Haddam, in that state. Elect- 
ed judge of probate for the district of East 
Haddam in 1852. Member of the lower house 
of the legislature in 1853. Same year was ap- 
pointed United States district attorney for 
the district of Connecticut, and held that ofBce 
until March 12, 1860, when he was commis- 
sioned United States district judge for the 
same district Resigned May 1, 1873, and be- 
came the senior partner of the firm of Bar- 
low, Larocque & MaeFarland, of New York 
City. A. M. and LL. D., Trinity College, 
Hartford. 

SHIRAS, Jr., GEORGE. Born in Pitts- 
burg, Pa., Jan. 26, 1832. Educated at the 
Ohio University and at Yale, from which in- 
stitution he was graduated in 1853. Was ad- 
mitted to the Allegheny county bar in 1856. 
Practiced in Pittsburg. Was presidential 
elector in 1888. Associate justice of the Unit- 
ed States supreme court, Oct 7, 1892. LL. 
D., Yale, 1883. 

SHIRAS, OLIVER P. Born at Pittsburgh, 
Pa., Oct 22, 1833. Was graduated from the 
University of Ohio in 1853. Entered the 
scientific school of Yale University. Was 
graduated from Yale Law School in 1856. 
Removed to Dubuque, Iowa, 1856. Admit- 
ted to the bar there. Aid-de-camp and 
judge advocate in the frontier army 1862- 
1863. Resumed practice at Dubuque. The 
lirst United States district judge for the 



northern district of Iowa, commissioned Aug. 
4, 1882. LL. D., Yale, 1886. 

SIMONTON, CHARLES H. Born at 
Charleston, S. C, July 11, 1829. Educated at 
the high school in Charleston, and at South 
Carolina College, from which institution he 
was graduated in 1849. Was admitted to the 
bar in 1852. A member of the legislature 
from 1856 to 1860. Entered Confederate 
army in 1861. Was member of constitutional 
convention of the state in 1865, and was elect- 
ed to the legislature and made speaker of the 
house in the same year. Again elected to the 
legislature in 1877, and was chairman of the 
judiciary committee of the house until 18S6. 
United States district judge for the district 
of South Carolina, commissioned Sept. 3, 1886. 
Appointed United States circuit judge for the 
fourth circuit, Dec. 19, 1893. LL. D., South 
Carolina College, and D. C. L., University of 
the South. 

SITGREAVES, JOHN. Born in New 
Berne, N. C, about 1740. Studied law and 
practiced there. An officer in the Revolu- 
tionary War. Member of congress 1784r- 
1785; of the legislature 1786-1789. United 
States district judge for the district of North 
Carolina, commissioned Dec. 20, 1790. Ceased 
to be district judge, Feb. 13, 1801. Died in 
Halifax, N. C, March 4, 1802. 

SKINNER, ROGER. United States district 
judge for the northern district of New York, 
commissioned Nov. 14, 1819. Ceased to be 
district judge, Aug. 27, 1825. 

SMALLEY, DAVID A. Bom in Middle- 
bury, Addison county, Vt, April 6, 1809. Re- 
ceived academic education. Admitted to the 
bar in Franklin county, in 1831, and practiced 
there. Removed to Burlington. Member of 
legislature 1842. Vice president of Demo- 
cratic national convention at Baltimore, 1852. 
Collector of customs for Vermont 1853. Dele- 
gate to the Cincinnati convention of 1857. 
United States district judge for the district of 
Vermont, commissioned Feb. ,3, 1857. Re- 
signed March, 1877. Died March 10, 1877, at 
Burlington. 

SMITH, CALEB BLOOD. Born in Bos- 
ton, Mass., April 16, 1808. Removed to Ohio 
1814. Educated at Cincinnati and Miami 
Colleges. Studied law in Cincinnati and Con- 
nersville, Ind. Admitted to the bar 1828. 
Practiced in Connersville and edited the 
Sentinel. Member of legislature 1833-1836. 
Speaker 1836. Member of congress (Whig) 
1843-1849. Presidential elector 1840 and 
1856. Mexican claims commissioner. Re- 
sumed practice in 1850 in Cincinnati. Re- 
moved to Indianapolis. Influential in procur- 
ing Lincoln's nomination in 1860. Secretary 
of the interior 1861. United States district 
judge for the district of Indiana, commis- 
sioned Dec. 22, 1862. Died in Indianapolis, 
Jan- 7. 1864. 
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SMITH, JEREMIAH. Born In Peterbo- 
rough, N. H., Not. 29, 1759. Enlisted in the 
Revolutionary army. Fought atBennington un- 
der Stark. Was graduated at Rutgers in 1780. 
Admitted to the bar in Dover, N. H. Mem- 
ber of New Hampshire constitutional conven- 
tion 1791-1792. Member of congress (Federa- 
list) 1791-1797. United States district attor- 
ney for the district of New Hampshire 1798- 
1S01. United States circuit judge for the first 
circuit, commissioned Feb. 20, 1801. The act 
under which the appointment was made was 
repealed, to take effect July 1, 1802. Chief 
justice New Hampshire superior court of judi- 
cature 1802-1809. Governor of New Hamp- 
shire 1809. Presidential elector 1809. Trus- 
tee of Phillips Exeter Academy. Member of 
State Historical Society. LL. D., Dartmouth, 
1804; Harvard, 1807. Chief justice New 
Hampshire supreme judicial court 1813-1816. 
Patron and friend of Daniel Webster. Died in 
Dover, Sept 21, 1842. 

SPEER, EAfORY. Born at Culloden, Ga., 
Sept. 3, 1848. Was graduated at the Uni- 
versity of Georgia in 1869. Served in the 
Confederate army. Began practice at Athens, 
Ga., 1869. Solicitor general for the western 
judicial circuit of the state 1873. Resigned 
in 1876. Member of congress 1879-1883. 
Trustee of the University of Georgia 1877- 
1885. Now dean law faculty Mercer Univer- 
sity. United States district judge for the 
southern district of Georgia, commissioned 
Feb. 18, 1885. Author of work on "Removal 
of Causes." 

SPRAGUE, PELEG. Born in Duxbury, 
Mass., April 27, 1793. Was graduated at 
Harvard in 1812. Studied in the Litchfield 
(Conn.) Law School. Admitted to the bar 
1815. Practiced in Augusta, Me., and after- 
wards at Hallowell. Member of the Maine 
legislature 1820-1821; of congress (Whig) 
1825-1829. United States senator 1829. Re- 
signed Jan. 1, 1835, and practiced in Boston. 
Presidential elector (Whig) 1840. United 
States district judge for the district of Mas- 
sachusetts, commissioned July 16, 1841. Re- 
tired March, 1865. LL. D., Harvard, 1847. 
Died in Boston, Oct 13, 18S0. His "Decisions 
in Admiralty," etc., are edited by F. E. Parker. 

STEPHENS, WILLIAM. Born at Bulie, 
near Savannah, Ga., in 1752. At the beginning 
of the Revolutionary war he was appointed 
the first attorney general of Georgia, and was 
colonel of the Chatham county militia. Has 
repeatedly filled the office of chief magistrate 
of the city of Savannah. Was judge of the 
superior court of Georgia for several years. 
United States district judge for the district of 
Georgia, commissioned Oct 22, 1801. Died in 
the city of Savannah, Aug. 6, 1819. He was 
at one time president of the Union Society, 
and also held the office of grand master Mason 
for the state of Georgia. 



STOKES, JOHN. Born in North Carolina. 
Brother of Gov. Montford Stokes, of North 
Carolina. Colonel in the Revolutionary army. 
Member of state legislature in 1786. United 
States district judge for the district of North 
Carolina, commissioned Aug. 3, 1790. Died at 
Fayetteville, N. C, in Oct, 1790, after holding 
his first court. Stokes county was named for 
him. 

STORY, JOSEPH. Born in Marblehead, 
Mass., Sept 18, 1779. Was graduated at 
Harvard in 1798. Studied law under Samuel 
Sewall and Samuel Putnam. Began prac- 
tice in Salem. Mass., 1801. Member of leg- 
islature 1805, and Republican leader in that 
body. Defended the embargo in 1808 as a 
temporary measure. Member of congress 
1808, and 'secured the repeal of the embargo. 
Speaker of the Massachusetts house of rep- 
resentatives in 1811. Associate justice of the 
United States supreme court, commissioned 
Nov. 18, 1811, being then 32 years old. He 
had great influence upon the development of 
American admiralty, prize, and patent law, 
and, with Kent, of equity jurisprudence. 
His charges to the grand juries in 1819 were 
influential in stopping the slave trade in 
New England. Wrote the opinion in the 
Dartmouth College Case. Denounced the 
Missouri compromise. Member of Massa* 
chusetts constitutional convention in 1820. 
First "Dane Professor" of law at Harvard, 
1829. Removed to Cambridge. A popular 
and able teacher. Declined the chief jus- 
ticeship of Massachusetts in 1831. Presided 
over the United States supreme court in the 
interregnum between Marshall and Taney, 
and during Taney's illness in 1844. Marshall 
wished Story to succeed him as chief justice. 
Overseer of Harvard 1818. LL. D., Har- 
vard, 1821; Brown, 1815; Dartmouth, 1824. 
A bank president in Salem for many years. 
Author of many legal works, among them 
"Bailments," "The Constitution," "Equity 
Jurisdiction," "Equity Pleading," "Agency," 
"Partnership." His works are of high au- 
thority in America, in England, and on the 
European continent His decisions are con- 
tained in the reports of Cranch, Wheaton, 
and Howard. Next to Marshall, the great- 
est judge of the formative period of our fed- 
eral jurisprudence. Died in Cambridge, 
Sept. 10, 1845. 

STORY, WILLIAM. Born in Brookfield, 
Wis., April, 1844. Was educated in his native 
city and at Salem, Mass. Graduated from the 
University of Michigan in 1864. Enlisted in 
the 39th Wisconsin volunteer infantry, and at 
the close of the war entered the law office of 
Carter. Pitkin & Davis, of Milwaukee. Re- 
moved to Fayetteville, Ark., in 1866. Ap- 
pointed to the bench of the state circuit court 
in 1867, and again to the same position in 1868, 
on the adoption of a new state constitution. 
United States district judge for the western 
district of Arkansas, commissioned March 3, 
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1871. Resigned in 1874, removing to Colorado 
to engage in the practice of the law. In 1890 
he was elected lieutenant governor of Colo- 
rado. Resides at Ouray. His father was a 
nephew of Hon. Joseph Story, for 24 years as- 
sociate justice of the supreme court of the 
United States. 

STRONG-, WILLTAM. Born in Somers, 
Tolland county, Conn., May 6, 1808. Edu- 
cated at the Plainfield Academy, and was 
graduated at Yale in 1828. A teacher at Bur- 
lington, N. J., where he studied law under 
Garret D. Wall. Spent six months in the 
Yale Law School. Admitted to the bar in 
Pennsylvania in 1832. Settled in Reading. 
Member of congress (Democrat) 1847-1851. 
Chairman of committee on elections. Justice 
of the Pennsylvania supreme court 1857. 
His opinions are contained in volumes 30-60 
Pennsylvania State Reports. Resigned 1868, 
and practiced in Philadelphia. Associate jus- 
tice of the 'United States supreme court, com- 
missioned April 4, 1870. Assigned to the third 
circuit. Resigned Dec. 14, 1880. Member of the 
electoral commission 1877. Prominent in the 
Presbyterian Church. President of the 
American Tract Society. Lectured in the 
University of Pennsylvania, and in the Co- 
lumbian University, Washington, D. C. LL. 
D., Lafayette, 1867; Yale and Princeton, 1870. 

SULLIVAN, JOHN. Born in Somersworth, 
part of Old Dover, N. H., Feb. 17, 1740. Of 
Irish parentage. Practiced law in Durham, 
N. H. Member of first continental congress 
in 1774. Member of first college of presiden- 
tial electors in New Hampshire. Brigadier 
general in the Continental army 1775. Major 
general 1776. He was captured in the battle 
of Long Island, but was soon exchanged. In 
command in Rhode Island 1778, and in Iro- 
quois county 1779. Resigned. Member of 
congress 1780-1781. Resumed practice in New 
Hampshire. Member of state constitutional 
convention 1781. Major general of the New 
Hampshire militia 1784-1786. Attorney gen- 
eral of state 1782-1786. Councillor 1785. 
Speaker of house 1785-1786. President of New 
Hampshire 1786, 1787, and 1789. Saved his 
state from anarchy at the time of an uprising 
similar to the rebellion of Shays in Massachu- 
setts. Commissioned to settle disputes with 
Vermont President^ convention, and active 
in securing New Hampshire's ratification of 
the federal constitution in 178S United 
States district judge for the district of New 
Hampshire, commissioned Sept. 26, 1789. 
Died in Durham, N. H., Jan. 23, 1795, while 
holding ofiice. LL. D., Harvard, 1780; Dart- 
mouth, 1789. 

SWAN, HENRY H. Born in Detroit, Mich., 
Oct 2, 1840. Educated at the University of 
Michigan. Studied law in Stockton, Cal., 
and Detroit, Mich. Was admitted to the 
bar in Oct., 1867. Was assistant United 
States district attorney for the eastern dis- 
trict of Michigan from 1870 to 1877. United 
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States district judge for the eastern district 
of Michigan, Jan. 21, 1891. Lecturer on ad- 
miralty law, University of Michigan. 

SWAYNE, CHARLES. Born at Guyen- 
eourt, New Castle county, Del., Aug. 10, 1842. 
Educated at the public schools and higher 
academy. Taught in high school from 1864 
to 1870. Was graduated from the law de- 
partment of the University of Pennsylvania, 
June, 1871. Admitted to the Philadelphia 
bar in the same month. Admitted to the 
bar of the supreme court of Pennsylvania 
in 1873, and of the United States in 1876. 
Removed to Florida in March, 1885. Was 
a candidate on the Republican ticket for 
supreme judge in the state of Florida, and 
was defeated. United States district judge 
for the northern district of Florida, commis- 
sioned May 17, 1889. 

SWAYNE, NOAH HAYNES. Born in Cul- 
pepper county, Va., Dec. 7, 1804. Educated 
in Waterford, Va. Studied law in Warren- 
ton. Admitted to the bar 1823. Removed 
to Coshocton, Ohio. Prosecuting attorney 
1826-1829. Member of legislature, (Jackson 
Democrat) United States district attorney 
for Ohio 1831-1841. Removed to Columbus 
1S31. Declined the place of presiding judge 
of common pleas in 1833. Member of a com- 
mission to restore the credit of the state, and 
of another to settle the Michigan boundary 
line. Joined the Republican party at its for- 
mation. Associate justice of the United 
States supreme court, commissioned Jan. 24, 
1862. Resigned July 24, 1881. LL. D., Dart- 
mouth and Marietta, 1863; Yale, 1865. Died 
in New York city, June 8, 1884. 

SWING, PHILIP B. Born in Miami town- 
ship, Clermont county, Ohio, Oct. 23, 1820. 
Was educated at the common schools of his 
county. Prosecuting attorney in 1847. Unit- 
ed States district judge for the southern dis- 
trict of Ohio, commissioned March 30, 1871. 
Died at Batavia, Ohio, Oct 30, 1882. 

TAFT, WDLLIAM HOWARD. Born in 
Cincinnati, Ohio, Sept. 15, 1857. Was grad- 
uated from Yale in 1878. As second in his 
class, delivered the Latin oration. Was also 
class orator, and delivered his class oration. 
Studied law at Cincinnati Law School, and 
divided first prize on graduation. Was ad- 
mitted to the bar in May, 18S0. Was ap- 
pointed assistant prosecuting attorney of 
Hamilton county, Ohio, in Jan., 1881. Re- 
signed in March, 1882, to become United 
States collector of internal revenue for the 
first Ohio district Resigned to resume the 
practice of the law in Jan., 1883. Was ap- 
pointed assistant county solicitor of Hamil- 
ton county, Jan., 1885. Resigned to become 
judge of the superior court of Cincinnati in 
March, 1887, by appointment of Gov. For- 
aker. Was elected to the same bench for 
five years in April, 1888. Resigned in Feb., 
1890, to become solicitor general of the United 
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States. United States circuit judge for the 
sixth circuit, commissioned March 17, 1892. 
LL. D., Tale, 1873. 

TAIT, CHARLES. Born in Louisa county, 
Va., 1763. Removed to Georgia. Admitted 
to the bar. State judge of the western cir- 
cuit of Georgia 1803-1809. United States 
senator 1809-1819. Removed to Alabama. 
The first United States district judge for the 
district of Alabama, commissioned May 13, 
1820. United States district judge for the 
northern and southern districts, commis- 
sioned March 10, 1824. Resigned in 1826. 
Died in Wilcox county, Ala., Oct 7, 1835. 

TALLMADGE, MATTHIAS BURNET. 
Born in Stanford, Dutchess county, N. Y., 
March 1, 1774. Was graduated at Yale in 
1795. Studied law with Ambrose Spencer, 
the chief justice of New York, at Hudson. 
Practiced in Herkimer. Member of the New 
York legislature. United States district judge 
for the district of New York, commissioned 
.Tune 12, 1805. Removed to New York city. 
United States district judge for the northern 
district of New York, commissioned April 9, 
1814. Married a daughter of Gov. George 
Clinton. Prominent in the Baptist Church. 
Died in Poughkeepsie, N. Y., Oct. 7, 1819. 

TANEY, ROGER BROOKE. Born in Cal- 
vert county, Md., March 17, 1777. Son of a 
Roman Catholic planter. Was graduated at 
Dickinson in 1795. Read law at Annapolis 
with Judge Jeremiah Chase. Admitted to 
the bar in 1799. Member of legislature (Fed- 
eralist) 1799, the youngest in that body. Re- 
moved to Frederick in 1801. Married a sister 
of Francis Scott Key in 1806. Defended 
Gen. Wilkinson before a court-martial in 1811, 
and became unpopular thereby. A War Fed- 
eralist, during the war of 1812. Member of 
the legislature in 1816. Increased his unpop- 
ularity by defending a Methodist minister 
charged with inciting insurrection among the 
blacks. Removed to Baltimore 1822, and be- 
came the leader of the bar there.. Became a 
Jackson Democrat in 1824. Counsel for 
Maryland in the Lord Baltimore Case before 
the United States supreme court. Attorney 
general of Maryland 1827. Attorney general 
of the United States Dec. 27, 1831. When 
Duane refused to remove the government de- 
posits from the United States bank he was 
removed, and Taney made secretary of the 
treasury in his place, (in September, 1833.) 
For this he was bitterly attacked, and the 
senate refused to confirm his nomination 
June 23, 1834. Nominated as associate justice 
of the United States supreme court in Janu- 
ary, 1835, but the senate refused to confirm 
him. Nominated chief justice Dec. 28, 1835, 
and confirmed by a vote of 29 to 15; com- 
missioned March 15, 1836. Assigned to the 
fourth circuit. Sat on circuit in April, and 
presided over the full court in January, 
1837, succeeding Chief Justice Marshall in 



the office. His accession to the bench was 
followed by a tendency to extend the rights 
of the states rather than those of the fed- 
eral government, in contrast with the deci- 
sions of Marshall. He revised the latter's de- 
cision in Briscoe v. Bank of Kentucjky, 
touching the right of a state to establish a 
state bank. Justice Story soon after re- 
signed. Taney held in a dissenting opinion 
in the Massachusetts and Rhode Island bound- 
ary dispute that the court had no right to 
settle Questions of jurisdiction between 
states. Wrote the opinion in the Dred Scott 
Case. His decision in the case of Booth, a 
fugitive slave, overruling a decision of the 
Wisconsin supreme court, was declared 
"void and of no force" by the legislature of 
that state. He denied the jurisdiction of the 
court to compel by mandamus a governor of 
a state to deliver up a fugitive slave. In tile 
Case of Merryman he denied the right of the 
president to suspend the writ of habeas cor- 
pus. Died in Washington, D. C, Oct 12; 
1864. His opinions in the supreme court con- 
tained in Howard's and Black's United States 
Reports. Those delivered on circuit are re- 
ported by Campbell. 

TAPPAN, BENJAMIN. Born in North- 
ampton, Mass., May 25, 1773. Apprenticed 
to learn engraving. Studied law. Began 
practice in Steubenville, Ohio, in 1799. Mem- 
ber of legislature 1803. Served as aid in 
the war of 1812. Presiding judge of the fifth 
Ohio circuit United States district judge for 
the district of Ohio, commissioned Oct 12, 
1833. Ceased to be district judge, Dec. 26, 
IS33. Presidential elector 1833. United 
States senator (Democrat) 1839-1845. Joined 
the Free-Soil party at its beginning. Died in 
Steubenville, April 12, 1S57. 

TAYLOR, GEORGE K. United States cir- 
cuit judge for the fourth circuit, commis- 
sioned Feb. 20, 1801. The act under which 
the appointment was made was repealed, to 
take effect July 1, 1802. 

THAYER, AMOS M. Born in Chautauqua 
county, N. Y., Oct 10, 1841. Was graduated " 
from Hamilton College in 1862. Entered the 
army as second lieutenant, 112th New York 
volunteers, July, 1862. Commissioned first 
lieutenant United States signal corps in 
1863. Studied law in St. Louis, Mo., and 
was admitted to the bar in March, 1868.- 
Elected circuit judge of the eighth judicial 
circuit, state of Missouri, in Nov., 1876. Re- 
elected in Nov., 1882. United States district 
judge for the eastern district of Missouri, 
commissioned Feb. 26, 1887. United States 
circuit judge for the eighth circuit commis- 
sioned Aug. 9, 1894. LL. D., Hamilton Col- 
lege, 1S92. 

THOMAS,,ALFRED D. Born in Walworth 
county, Wis,, Aug. 11, 1837. Read law with 
Judge Olauson H. Barnes at Delevan, Wis., 
and Butler & Cotterill, at Milwaukee. Edu- 
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eated at Brown University, graduating in 
the class of 1861. Was married Oct, 1864, 
to Miss Fanny C. Barnes, daughter of Judge 
Barnes, territorial judge of Dakota. Was 
district attorney of Walworth county from 
1872-1878. Removed to North Dakota in 
the latter year. United States district judge 
for the district of North Dakota, commis- 
sioned Feb. 25, 1890. Died Aug. 8, 1896. 

THOMPSON, SMITH. Bom in Stanford, 
Dutchess county, N. Y., Jan. 17, 1768. Was 
graduated at Princeton in 1788. Taught in 
Poughkeepsie, N. Y., and studied law there 
under Chancellor Kent. Admitted to the bar 
in 1792. Member of legislature 1800; of the 
state constitutional convention 1801. De- 
clined the office of attorney for the middle 
district of New York 1801. Associate justice 
of state supreme court 1802-1814. Chief jus- 
tice 1814-1818. Secretary of the navy 1818. 
Associate justice of the United States su- 
preme court, commissioned Sept. *1, 1823. 
LL. D., Yale and Princeton, 1824; Harvard, 
1835. Died in Poughkeepsie, N. Y., Dec. 18, 
1843. 

THRUSTON, BUCKNER. Born near Win- 
chester, Va., in 1763. Son of Charles Mynn 
Thruston, a distinguished Revolutionary of- 
ficer. Removed to Kentucky in early life. 
Received a classical education. Studied law, 
and was admitted to the bar, practicing in 
Frankfort. Was appointed United States 
judge for the territory of Orleans, which he 
declined on his election to the United States 
senate from Kentucky. He served in the sen- 
ate from December 2, 1805, to July 1, 1809, 
when he resigned, on being appointed United 
States circuit judge for the District of 
Columbia, commissioned Dec. 14, 1809. Died 
in Washington, D. C, Aug. 30, 1845. 

TILGrHMAN, WILLIAM. Born in Talbot 
county, Md., Aug. 12, 1756. Studied law un- 
der Benjamin Chew. Admitted to the Mary- 
land bar 1783. Member of legislature. Prac- 
ticed in Philadelphia after 1793. Chief 
judge of the United States circuit court 
for the third circuit, commissioned March 3, 

1801. The act under which the appointment 
was made was repealed, to take effect July 1, 

1802. President of the court of common pleas 
1805. Chief justice of the Pennsylvania su- 
preme court 1806. By order of the legislature, 
published the English statutes in force in 
Pennsylvania 1809. President of the Ameri- 
can Philosophical Society 1824. Died in Phila- 
delphia, April 30, 1832. LL. D., Harvard, 
1814. A memoir of him is to be found in 15 
Serg. & R. 437. 

TODD, THOMAS. Born -in King and 
Queen county, Va., Jan. 23, 17.65. Was edu- 
cated at Manchester, where he resided un- 
til 1782. Was a member of the Manchester 
troop of cavalry in 1781, during the inva- 
sion of Virginia by Arnold and Philips. Was 
a matriculate in 1782-1783 of Liberty Hall 



Academy, now Washington and Lee Uni- 
versity, Va. Removed to Danville, Ky., to 
engage in the practice of the law. Was a 
tutor in 1783, studying law at night. He 
was a member of all the 10 conventions held 
by the people from 17Si to 1792. Was clerk 
of the federal court for the district of Ken- 
tucky for the same period. Was appointed 
lieutenant colonel commandant of Lincoln 
county, June, 1792. Appointed clerk of the 
court of appeals, serving until 1801, when 
he was appointed judge of the court of ap- 
peals, and chief justice in 1806. Associate 
justice of the supreme court of United States, 
commissioned March 3, 1807. Died at Frank- 
fort, Ky., Feb. 7, 1826. 

TOULMIN, HARRY T. Born in Mobile 
county, Ala., 1838. Educated at the common 
schools, and at the universities of Alabama 
and Virginia. Began the practice of the law 
in Mobile in 1860. Was presidential elector 
in 1868. Member of the state legislature in 
1870 and 1872. Was judge of the state cir- 
cuit court from 1874 to 1882. United States 
district judge for the southern district of 
Alabama, commissioned Jan. 13, 1887. 

TOWNSEND, WILLIAM K. Bom in New 
Haven, Conn. Was graduated at Yale in 
18—, and at the Yale law school in 18—. 
United States district judge for the district 
of Connecticut, commissioned March 28, 1892. 
He holds the Edward J. Phelps professor- 
ship of law in Yale University. 

TREAT, SAMUEL. A cousin of Judge 
Samuel Hubbel Treat. Born in Portsmouth, 
N. H., Dec. 17, 1815.* Was educated at the 
public schools of his native town, and at the 
age of 16 was employed as assistant teacher 
in the high school. Was graduated from 
Harvard in 1837. Commenced the study of 
the law In 1838 in the office of Jeremiah Ma- 
son and Charles B. Goodrich; also was en- 
gaged in teaching at the same time in the 
Weld school at Jamaica Plains, near Bos- 
ton. Was elected to take charge of the Tem- 
ple Hill Academy in the Genesee Valley, 
N. Y., and while there continued his legal 
studies under Gov. John Young. Resigned 
in November, 1840, and in 1841 removed to 
St. Louis. Was admitted to the bar, but 
devoted several years thereafter to editorial 
work. Spent the winter of 1848 in Cuba. 
Returning to St. Louis, he was appointed 
judge of the court of common pleas, Aug., 
1849. Was elected to the same office in Aug., 
1851, and held office until 1857. United 
States district judge for the eastern district 
of Missouri, commissioned March 3, 1857. 
Resigned March 5, 1887. Was member of 
the corporation of the Washington Uni- 
versity of St. Louis. LL.D., Washington 
University, 1879. 

TREAT, SAMUEL HUBBEL. A descend- 
ant of Robert Treat, the colonial governor 
of Connecticut Bom in Plainville, Otsego 
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county, N. Y., June 21, 1831. Studied law 
and was admitted to the fear in Richfield. 
Waited to Springfield, HL, in 1834, and began 
the practice of law there. Judge of state 
circuit court 1839-1841; of state supreme 
court 1841-1855. United States district judge 
for the southern district of Illinois, commis- 
sioned March 3, 1855. Retired Feb. 15, 18S7. 
Died in Springfield, 111., March 27, 1887. 
Prominent in the Episcopal Church. Com- 
piler with W. B. Scates and R. S. Blaekwell 
of Illinois Statutes. 

TRIGG, CONNALLY F. -Born in Abing- 
don, Va., March 8, 1810. Removed to Bris- 
tol, Tenn., and engaged in the practice of 
the law. United States district judge for the 
districts of Tennessee, commissioned July 17, 
1862. Died in Bristol, Tenn., April 25, 1880. 

TRIMBLE, ROBERT. Born in Berkeley 
county, Va., in 1771. His parents removed 
to Kentucky when he was three years old. 
3Je was self-educated. Was a school teacher 
for a time. -Began practice in Paris, Ely., 
1803. Member of legislature 1S03. Judge of 
the Kentucky court of appeals 1808; chief 
justice 1810. United States district attorney 
for the district of Kentucky 1813. United 
States district judge for the district of Ken- 
tucky, commissioned Jan. 31, 1817. Associate 
justice of the United States supreme court, 
commissioned May 9, 1826. Died Aug. 25, 
1828. 

TROUPE, ROBERT. Born in New York 
city in 1757. Was graduated at Columbia 
in 1774. Studied law under John Jay. Aid 
in the Revolutionary army. Captured in the 
battle of Long Island, and confined on the 
prison-ship "Jersey.*' Secretary of the board 
of war 1778-1779. Completed Ms law studies 
with Judge William Paterson, of New Jer- 
sey. A Federalist in politics. United States 
district judge for the district of New York, 
commissioned Dec. 10, 1796. Resigned in 
April, 1798. Was a member of the state leg- 
islature. Published a letter in 1822 on the 
lake canal policy of New York; "Vindica- 
tion of the Claim of Elkanah Watson," in 
1821; "Remarks on Trinity Church Bill," in 
1813. Died in New York city, Jan. 14, 1832. 

TRUITT, WARREN. Born in Green coun- 
ty, HI., July 4, 1846. Entered McKendree 
College at Lebanon, 111., graduating in 1868, 
ranking high in mathematics and philosophy. 
Commenced the study of the law in the office 
of Judge Snider, of Belleville, 111. Was ad- 
mitted to the bar in 1870. Removed to Ore- 
gon in 1871, locating in Polk county. Was 
elected judge in 1874, and, after serving four 
years, declined a renomination. Was a mem- 
ber of the legislature in 1883. Was on the 
Republican state ticket in 1884, and was se- 
lected as electoral messenger to carry the 
presidential vote of Oregon to Washington 
City. Was appointed register of the land of- 
fice at Lake View, Or., in 1885. Again ap- 



pointed register of the land office at Lake 
View, in 1889. United States district judge 
for the territory of Alaska, commissioned Jan. 
15, 1892. His successor was appointed Nov. 
8, 1895. He is at present engaged in the 
practice of the law in San Francisco, Cal. 

TUCKER, ST. GEORGE. Born in Port 
Royal, Bermuda, July 10, 1752. Removed to 
Virginia in 1771. Was graduated from Wil- 
liam and Mary College in 1772. Studied law 
in the office of George Wythe. Was admit- 
ted to the bar, April 4, 1774. Served in the 
Revolutionary army on the staff of Gen. Nel- 
son. Was major of militia, Feb. 25, 1781. 
Was wounded at Guilford Court House. Was 
lieutenant colonel, Sept. 12, 1781. Member of 
the privy council of the state in 1781-1782. 
Member of the Annapofis convention of 1786- 
1788. Was judge of the general court 1787- 
1804. Was professor of law at William and 
Mary 1789-1804. President judge of the Vir- 
ginia court of appeals 1804-1813. United 
States district judge for the district of Vir- 
ginia, commissioned Jan. 19, 1813. Resigned 
June 30, 1825. Was author of "A Disserta- 
tion on Slavery; with a Proposal for a Grad- 
ual Abolition of it in the State of Virginia" 
(Philadelphia, 1796; New York, 1861); "Pro- 
bationary Odes of Jonathan Pindar, Esq." 
(Philadelphia, 1796); "How Far the Common 
Law of England is the Common Law of Unit- 
ed States"; ''Commentaries on Blackstone," 
five volumes (Philadelphia, 1804); essays, 
poems, plays, etc. Died at Edgewood, near 
Warminster, Nelson county, Va., Nov. 10, 
1827. LL.D,, William and Mary, 1790. 

TURNER, EZEKIEL B. Born at Putney, 
Vt., May 24, 1825. Was educated at a local 
academy. Removing to Michigan in 1843. 
Admitted to the bar, Jan. 14, 1850. Prosecut- 
ing attorney for St. Joseph county 1850. Re- 
moved to Texas 1853. District attorney for 
the western district of Texas 1866. Attorney 
general of Texas under the reconstruction 
acts. State judge for the thirty-second judi- 
cial district 1871-1876; sixteenth judicial dis- 
trict 1876-18S0. United States district judge 
for the western district of Texas, commission- 
ed Nov. 18, 1880. Died at Austin, June 2, 
1888. 

TYLER, JOHN. Born in James City, Va., 
Feb. 28, 1747. Was educated at William and 
Mary College. Studied law in the office of 
Robert Garter Nichols. Was judge of the 
state admiralty court in 1776, but resigned to 
accept a seat in the legislature 1778. Was 
speaker of the house of delegates during the 
Revolution. Was re-elected judge of the state 
admiralty court in 1786, and was also judge of 
the state supreme court. Was vice president 
of the Virginia convention in 1788. Was elect- 
ed judge of the general court of Virginia in 
the latter year. Was elected governor of Vir- 
ginia in 1808. United States district judge 
for the district of Virginia, commissioned Jan. 
7, 1811. Died Jan. 6, 1813. 
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UNDERWOOD, JOHN CURTISS. Born 
in Litchfield, Herkimer county, N. Y., in 
1808. "Was graduated at Hamilton in 1832. 
Removed to Clark county, Va. Married a 
cousin of Gen. Stonewall Jackson. Member 
of the Republican national convention of 1856. 
He became unpopular in Virginia, and re- 
moved to New York in 1860. Refused con- 
sulship to Callao, Peru, 1861. Fifth auditor 
of the treasury 1861. United States district 
judge for the district of Virginia, commission- 
ed March 27, 1863. Refused to admit Jeffer- 
son Davis to bail, June, 1866. Upheld the 
confiscation acts and the civil rights of ne- 
groes. Died in Washington, D. 0., Dec. 7, 
1873. 

VAN NESS, WEOLIAM PETER. Born in 
Ghent, N. Y., 1778. Was graduated at Co- 
lumbia, 1797. Settled in New York city. 
Friend of Aaron Burr, and his second in the 
Burr-Hamilton duel, for which he was hated 
by the Federalists. United States district 
judge for the southern district of New York, 
commissioned May 27, 1812. Died in New 
York City, Nov. 7, 1826. Published "An Ex- 
amination of the Charges against Aaron Burr," 
"Laws of New York, with Notes," (with the 
collaboration of John Woodworth,) and "Jack- 
son's First Invasion of Florida." 

WAITE, MORRISON REMICK. Son of 
Chief Justice Waite, of Connecticut, (1787- 
1869.) Born in Lyme, Conn., Nov. 29, 1816. 
Was graduated at Yale in the famous class 
of 1837, of which William M. Evarts, Benja- 
min Silliman, and Samuel J. Tilden were 
members. Studied law in his father's office. 
Completed his legal education in the office 
of Samuel M. Young, of Maumee City, Ohio, 
whose partner he became after his admission 
to the bar, in 1839. The firm removed to Tole- 
do, Ohio, in 1850. He formed a partnership 
with his brother, Richard. Leader of the 
Ohio bar. Member of the legislature 1849. 
Counsel for the United States, with Caleb 
Cushing and William M. Evarts, before the 
Geneva arbitration commission, 1871-1872. 
(His argument was published.) Member and 
president of the Ohio constitutional conven- 
tion of 1874, elected by both parties. Chief 
justice of the United States supreme court, 
commissioned April 1, 1874. Many great 
questions were before the court during his 
term, among them the war amendments, 
the civil rights act, the legal tender acts, the 
Virginia "readjustment" acts. He was as- 
signed to the fourth circuit, including Vir- 
ginia and the Carolinas, and was very popu- 
lar with the bar in those states. LL. D., 
Yale, 1872; Kenyon, 1374; University of 
Ohio, 1879. Died in Washington, D. C, 
March 23, 1888. 

WALES, LEONARD E. Born in Wilming- 
ton, Del., Nov. 26, 1823. Was graduated at 
Yale in 1S45. Admitted to the bar in 1848. 
Practiced in Wilmington. Judge of the state 



superior court for New Castle county 1864. 
Resigned 1884. United States district judge 
for the district of Delaware, commissioned 
March 20, 1SS4. 

WALKER, JONATHAN H. Born in Cum- 
berland county, Pa., in 1756. Was educated 
at Dickinson College. Graduated from that 
institution in 1787. Studied law at Carlisle 
with Stephen Duncam, and in 1776 joined 
the colonial army under Gen. St. Clair, and 
was sent to support Arnold in the expedition 
against Quebec. He also took part in the 
campaign against the Indians in western 
Pennsylvania in 1779. Was appointed presi- 
dent judge of the fourth judicial district of 
Pennsylvania, March 1, 1806. United States 
district judge for the western district of 
Pennsylvania, commissioned April 20, 1818. 
Died at Natchez, Miss., in Jan., 1824. His 
son Robert J. Walker was secretary of the 
treasury during the administration of Presi- 
dent Polk. 

WALLACE, WILLIAM JAMES. Born in 
Syracuse, N. Y., April 14, 1838. Educated by 
private tutors. Studied law at Hamilton 
College. Admitted to the bar in July, 1859. 
Mayor of Syracuse 1S73-1S74. United States 
district- judge for the northern district of 
New York, commissioned April 7, 1874. 
United States circuit judge for the second 
circuit, commissioned April 6, 1SS2. LL. D.. 
Hamilton, 1875; Syracuse University, 1882. 
Resides at Albany. 

WARE, ASRUR. Born in Sherburne, 
Mass., Feb. 10, 1782. Was graduated at 
Harvard in 1804. Tutor there 1807-1811. 
Professor of Greek 1S11-1815. Admitted to 
the bar in Boston 1816. Removed to Port- 
land, Me., 1817. First secretary of the state 
of Maine 1820. Editor of the Portland Ar- 
gus. United States district judge for the 
district of Maine, commissioned Feb. 15, 
1822. Resigned May 31, 1866. Author of 
articles on admiralty in Bouvier's Law Dic- 
tionary. Died in Portland, Sept. 10, 1873. 
LL. D., Bowdoin, 1837. 

WASHINGTON, BUSHROD. Nephew of 
George Washington. Bom in Westmoreland 
county, Va., June 5, 1762. Was graduated at 
William and Mary, 1778 Studied law in 
Philadelphia with James Wilson. Served as 
a private in the Revolution. Member of the 
legislature 1787; of the Virginia convention 
to ratify the federal constitution 1788. Re- 
moved to Alexandria, and thence- to Rich- 
mond. Associate justice of the United States 
supreme court, commissioned Sept. 29, 1798. 
Assigned to the third circuit Feb. 13, 1801. 
Died in Philadelphia, Nov. 26, 1829. He in- 
herited Mount Vernon. First president of 
the Colonization Society. He published Re- 
ports of the court of appeals of Virginia and 
of the United States circuit court for the 
third circuit. 
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WATROUS, JOHN 0. Bom in Colchester, 
■Conn., 1806. Was graduated at Union, 1828. 
Practiced in Tennessee and Alabama. Re- 
moved to Texas 1842. Attorney general of 
the republic of Texas. When the state was 
admitted to the Union, he became United 
States district judge for the district of Texas, 
commissioned May 29, 1846. Assigned to 
the eastern district of Texas, Feb. 21, 1857. 
Resigned Jan., 1S69. There was an unsuc- 
cessful attempt to impeach him. Removed 
to Baltimore, Md. Died there June 17, 1874. 

WAYNE, JAMES MOORE. Born in Sa- 
vannah, Ga., 1790. Was graduated at Prince- 
ton 1S08. Admitted to the bar 1810. Prac- 
ticed in Savannah. Member of legislature. 
Mayor of Savannah 1823. Judge of superior 
court 1824-1829. Member of congress 1829- 
1835, (Jackson Democrat.) Associate justice 
of the United States supreme court, commis- 
sioned Jan. 9, 1835. Assigned to the fifth 
circuit, March 10, 1863. Member of two 
Georgia constitutional conventions. Active 
in removing the Indians from Georgia. His 
admiralty decisions are of high authority. 
LI/. D., Princeton, 1849. Died in Washing- 
ton, D. C, July 5, 1867. 

WEBB, NATHAN. Born in Portland, Me., 
May 7, 1825. Was graduated at Harvard in 
1846. Admitted to the bar in 1849. Practiced 
in Portland. Member of legislature 1864- 
3865. County attorney of Cumberland coun- 
ty 1865 and 1868. United States district at- 
torney for the district of Maine 1870. De- 
clined reappointment in 1878. United States 
district judge for the district of Maine, com- 
missioned Jan. 24, 1882. 

WELKER, MARTIN. Born in Knox 
county, Ohio, April 25, 1819. Common- 
school education. Admitted to the bar in 
1840. Clerk of common pleas for Holmes 
county 1846-1851. State judge of common 
pleas for the sixth district 1S51. Served five 
years. Removed to Wooster, Wayne county, 
1857. Lieutenant governor 1857. Judge ad- 
vocate 186L Assistant adjutant general 1862. 
Superintended the draft in Ohio. Member 
of congress 1865-1871. Member of the loyal- 
ist convention of 1S66. United - States dis- 
trict judge for the novthem district of Ohio, 
commissioned Dee. 2, 1873. LL. D., Woos- 
ter University, Ohio, 1874. Professor of po- 
litical science, constitutional and internation- 
al law, in Wooster University. Resigned 
June 1, 1889. 

WEDLS, ROBERT W. Born in Frederick- 
-county, Va„ Nov. 29, 1795. Received his 
early education at Winchester. Removed to 
•Ohio, where he commenced the study of the 
law in the office of Judge Vinton at Marietta, 
Ohio. While engaged in the study he re- 
moved to the territory of Missouri at the 
solicitation of Mr. Rector, then principal 
deputy surveyor for that territory, and en- 
gaged in 1866" in the public surveys of the 



territory, which was then inhabited mostly 
by Indians. He afterwards settled in St. 
Charles, capital of the territory, and engaged 
in the practice of law. Was elected a mem- 
ber of the first general assembly of the state, 
and took an active part in the adoption of 
the constitutional amendments then made 
relating principally to the judicial system. 
Subsequently became attorney general of the 
state, removing to Jefferson City with the 
removal of the state capital. United States 
district judge for the district of Missouri, 
commissioned June 27, 1836. Died at Bowl- 
ing Green, Ky., Sept. 22, 1864. He was the 
author of "Wells' Code (Mo.) Practice," 1849. 

.WHEELER, HOYT H. B,orn at Chester- 
field, N. H., Aug. 30, 1833. Admitted to the 
bar in 1859. Commenced practice at Ja- 
maica, Vt Member of legislature 1S67-1869. 
Judge of the state supreme court 1869-1877. 
United States district judge for the district 
of Vermont, commissioned March 16, 1877. 
Removed to Brattleboro, 1884. LL. D., Uni- 
versity of Vermont, 1886. 

WHITE, ALBERT SMITH. Born in 
Blooming Grove, Orange county, N. Y., Oct. 
24, 1803. Was graduated at Union in 1822, 
in the class of William H. Seward. Ad- 
mitted to the bar in 1825. Moved to Indiana, 
and practiced in Lafayette. Member of con- 
gress (Whig) 1837-1839. United States sen- 
ator 1839. Resumed practice 1845. Was ac- 
tive in railroad construction and manage- 
ment in Indiana. Member of congress (Re- 
publican) 1860. United States district judge 
for the district of Indiana, commissioned 
Jan. 18, 1864, but held the office only a few 
months, dying in Stookwell, Ind., Sept. 4, 
1864. 

WILKINS, ROSS. Born at Pittsburg, Pa., 
Feb. 19, 1799. Was educated at Dickinson 
College, graduating from that institution in 
1818. ' Was prosecuting attorney at Pitts- 
burg 1821-1823. Was territorial judge of the 
territory of Michigan 1832-1837. Was re- 
corder at Detroit 1837. United States dis- 
trict judge for the district of Michigan, com- 
missioned Jan. 26, 1837. Resigned Feb. 18, 
1870. Died at Detroit, May 17, 1872. 

WILKINS, WILLIAM. Born in Carlisle, 
Pa., December, 1779. Was in Dickinson Col- 
lege for a little time. Studied law at Car- 
lisle.' Admitted to the bar at Pittsburgh. Pa., 
Dec. 28, 1801, and practiced there. Member 
of the city common council 1816-1819; of the 
legislature 1820. President judge of the fifth 
judicial district of the state Dec. 18, 1820. 
United States district judge for the western 
district of Pennsylvania, commissioned May 
12, 1824. Ceased to be district judge in 
March, 1831. United States senator (Jack- 
son Democrat) 1831. Pennsylvania gave her 
electoral vote to him for vice president in 
1833. Minister to Russia 1834. Member of 
congress 1842-1S44. Secretary of war 1844- 
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1845. Member of legislature 1855. Died in 
Homewood, Allegheny county, Pa., June 23, 
1S65. 

WILLIAMS, ARCHIBALD. Born in Mont- 
gomery county, Ky., June 10, 1801. At an 
early age he supported himself, first by 
manual labor, and afterwards by teaching 
school, devoting all bis leisure to his own 
cultivation and improvement. He studied 
law. Was admitted to the bar in Tennessee 
1828. Removed to Quincy, 111., in 1829. He 
soon became a member of the state senate, 
and was ranked among the ablest men of 
the state, and was twice elected to the lower 
house. Was also a member of the conven- 
tion of 1847. Was United States attorney 
for Illinois in 1849. Soon after the inaugur- 
ation of President Lincoln, March, 1861, he 
was tendered the appointment to the su- 
preme bench of the United States, which he 
declined. United States district judge of the 
district of Kansas, commissioned March 12, 
1861. Died at Quincy, HI., Sept. 21, 1863. 

WILLIAMS, JOHN A. Born at Remsen, 
Oneida county, N. Y., May 1, 1835. Was edu- 
cated at Lowville Academy, Lewis county, 
N. Y. Clerk of courts of Waukesha county, 
Wis., 1856-1861. Entered the Union army 
during the war as captain, and was dis- 
charged as major. Settled at Pine Bluff, 
Ark. Was a member of the Arkansas con- 
stitutional convention of 1874. Was judge 
of the state circuit court for 11 years. Re- 
signed to engage in the practice of law at 
Pine Bluff. United States district judge of 
the eastern district of Arkansas, commis- 
sioned Sept. 25, 1890. 

WILLSON, HIRAM V. Born in Madison 
county, N. Y., April, 1808. Was graduated 
from Hamilton College 1832. Studied law 
with Hon. Jared Willson, Canandaigua, N. 
Y., and in the office of Francis S. Key, Wash- 
ington, D. C. Removed to Cleveland," Ohio, 
in 1833, and became partner of Hon. Henry 
B. Payne, and later with Hon. Edward Wade 
and Reuben Hitchcock. Was an unsuccess- 
ful candidate on the Democratic ticket 1832. 
United States district judge for the northern 
district of Ohio, commissioned Feb. 20, 1855. 
Died Nov. 11, 1866, at Cleveland, Ohio. 

WHjSON, JAMES. Bom near St. An- 
drews, Scotland, Sept 14, 1742. Educated at 
St Andrews, Glasgow, and Edinburgh ' Uni- 
versities. Came co New York in 1763. Re- 
moved to Philadelphia in 1766. Tutor in the 
City College, (University of Pennsylvania.) 
Studied law with John Dickinson. Admitted 
to the bar. Began practice in Reading. Re- 
moved to Carlisle. Member of the provincial 
convention and of congress 1775. Hesitated 
about declaring independence, but signed the 
Declaration. Commissioner of Indian affairs 
for the middle department 1775. One of the 
committee to hear appeals in admiralty cases. 
Colonel in the campaign of 1776. Practiced 



In Annapolis a year, but returned to Phila- 
delphia. Advocate general for France in the 
United States 1779. Director of the Bank of 
North America 1781. Unpopular for his con- 
servative views, and for acting as counsel 
for Tories. Once mobbed, and left the city 
for a time. Brigadier general of militia 1782. 
Counsel for Pennsylvania before the court 
of arbitration in the Connecticut-Pennsyl- 
vania dispute 1782. Member of congress 
1775-177S, 1782-1783, and 1785-1789. Mem- 
ber of the federal constitutional convention 
in 1787, on committee on details, and had 
great influence in forming the constitution, 
and in securing its ratification by Pennsyl- 
vania. Leader of the Federalists in the state. 
Member of state constitutional conven- 
tion 1789-1790, and prepared the form of the 
new Pennsylvania constitution. Associate 
justice of the United States supreme court, 
commissioned Sept 29, 1789. Died in Eden- 
ton, N. C, Aug. 28, 1798. Professor of law 
in Philadelphia College 1790. LL. D., Phila- 
delphia College, 1790. Published commen- 
taries on the United States constitution. 

WINCH, JOEL C. C. Born in Vermont 
Enlisted in the United States army, and at 
the close of the war engaged in the practice 
of law at Houston, Tex. Was a prominent 
member of the Republican party in his state. 
Appointed district attorney for the counties 
of Harris and Galveston in 1869. United 
States district judge for the eastern district 
of Texas, commissioned Oct. 4, 1870, his 
term of office expiring March 4, 1871, by 
reason of the failure of the senate to confirm 
his appointment. Died at Houston, Tex., 
about 1877. 

WINCHESTER, JAMES. Born in Mary- 
land 1756. United States district judge for 
the district of Maryland, commissioned Oct. 
31, 1799. Ceased to be district judge in 
March, 1808. Removed to Tennessee. Briga- 
dier general in the war of 1812. Defeated 
and surrendered at the River Raisin in Jan- 
uary, 1813. Confined for a year in Quebec. 
Served at Mobile under Gen. Jackson. Re- 
signed from the army in March, 1815. Lived 
in retirement in Tennessee. Died July 27, 
1826. 

WITHEY, SOLOMON L. Bom at St. Al- 
bans, Vt, April 21, 1820. Removed to Ohio 
1835, thence to Grand Rapids, Mich., 1838. 
Began to study law 1839. Admitted to the 
bar in 1844. Judge of probate 1848. Mem- 
ber of legislature 1860. United States district 
judge for the western district of Michigan, 
commissioned March 11, 1863. Declined cir- 
cuit judgeship for the sixth circuit December, 
1869. Bank president in Grand Rapids. Died 
April 25, 18S6. 

WOLOOTT, OLIVER. Son of Oliver Wol- 
cott, the governor of Connecticut, and signer 
of the Declaration of Independence. Born in 
Litchfield, Conn., Jan. 11, 1760. Was gradu- 
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ated at Yale In 1778. Served as aid and 
quarter master in the Revolution. Studied 
law In Litchfield. Admitted to the bar in 
1781. Removed to Hartford. Member of the 
state "committee of the pay table." Joint 
commissioner with Oliver Ellsworth to adjust 
the claims of Connecticut and the United 
States. Comptroller of state accounts 1788, 
Auditor of the national treasury 1789. Comp- 
troller 1791. Declined presidency of United 
StatesBank in 1791. Secretary of the treasury 
(following Hamilton) 1795. Disagreed with 
President Adams, and resigned Nov. 8, 1800. 
His enemies accused him of burning the treas- 
ury building in Washington to cover pecula- 
tion. Nominated United States circuit judge 
for the second circuit, and unanimously con- 
firmed; commissioned Feb. 20, 1801. The act 
under which the appointment was made was 
repealed, to take effect July 1, 1802. Merch- 
ant and banker in New York. Democratic 
candidate for governor of Connecticut 1815. 
Elected 1817. Re-elected for 10 years. Mem- 
ber state constitutional convention 1818. Aft- 
erwards resided In New York city, where he 
died June 1, 1833. 

WOODBURY, LEVI. Bom in Frances- 
town, N. EL, Dec. 22, 1789. Was graduated 
with the highesthonors atDartmouthin 1809. 
Studied at the Litchfield, Conn., Law School. 
Admitted to the bar 1812. Practiced in 
Francestown. Clerk of the state senate 1816. 
Judge of the state supreme court 1817. Re- 
moved to Portsmouth 1819. Governor of 
New. Hampshire 1S23-1824. Speaker of the 
state house of representatives 1825. United 
States senator (Democrat) 1825-1831. Sec- 
retary of the navy 1831-1834, and of the 
treasury 1834-1841. Refused the chief jus- 
ticeship of the New Hampshire supreme 
court. United States senator 1841-1845. 
Voted to annex Texas 1844. Declined the 
English mission 1S45. Associate justice of 
the United States supreme court to succeed 
Justice Story, commissioned Sept. 20, 1845. 
IJD. D., Dartmouth and Wesleyan, (Conn.) 
Died in Portsmouth, Sept. 4, 1851. 

WOODRUFF, LEWIS B. Born fn Litch- 
field, Conn., June 19, 1809. Was graduated 
from Yale with special honors in 1830, and 
from Litchfield Law School in 1832. Was 
admitted to the bar in Connecticut, in the 
autumn of that year, removing soon after- 
wards to New York city,' where he entered 
the office of Hon. Willis Hall. Was judge 
of court of common pleas, Jan., 1850. Was 



judge of superior court 1856. Resumed prac- 
tice in 1861. Appointed judge of the court 
of appeals in Jan., 186S. United States cir- 
cuit judge for the second circuit, commis- 
sioned Dec. 22, 1869. Died In Litchfield, 
Sept. 10, 1875. 

WOODS, WILLIAM ALLAN. Born near 
Farmington, Marshall county, Tenn., May 16, 
1837. Removed to Davis county, Iowa, in 
1847. Was graduated from Wabash College 
in 1859. Tutor there 1859-1860. Teacher in 
Marion, Ind., and studied law there 1860. 
Admitted Dec., 1861. Commenced practice 
in Goshen, Ind., March 17, 1862. Member 
of legislature 1867. State judge for the 
thirty-fourth judicial circuit 1873-1881. 
Judge of the state supreme court 1881. Chief 
justice. United States district judge for the 
district of Indiana, commissioned May 2, 
1883. Removed to Indianapolis. Circuit judge 
for the seventh circuit under the judiciary 
act of March 3, 1891, commissioned March 
17, 1892. 

WOODS, WILLIAM BURNHAM. Born 
In Newark, Licking county, Ohio, Aug. 3, 
1824. Educated in part at Western Reserve 
College. Was graduated at Yale -in 1845. 
Studied law in Newark, Ohio, and practiced 
there. Mayor 1856-1857. Member of legis- 
lature 1857-1869. Speaker 1858. Served in 
the Civil War. Brigadier general of volun- 
teers. Mustered out May 5, 1866. Cotton 
•planter and lawyer in Alabama., Active in 
the reconstruction. Chancellor of the state 
1S68. United States circuit judge for the 
fifth circuit, commissioned Dec* 22, 1869. As- 
sociate justice of the United States supreme 
court, commissioned Dec. 23, 18S0. Died in 
Washington, D. C, May 14, 1887. Compiler 
and preparer of Woods' Circuit Court Re- 
ports. 

WOOLSON, JOHN SIMSON. Born in Ton- 
awanda, N. Y., Dec. 6, 1840. Removed to 
Mt. Pleasant, Iowa, in June, 1856. Gradu- 
ated from Iowa Wesleyan University in 
June, 1860. Was appointed assistant pay- v 
master, United States navy, March, 1862. 
Resigned in Dec, 1865, to pursue the study 
of law. Completed preparatory law studies 
with his father at Mt. Pleasant, and was ad- 
mitted to practice, Sept., 1866. Was a mem- 
ber of Iowa state senate from 1876 to 1882 
and 1886 to 1891. Was chairman of its judi- 
ciary committee 1880, 1888, and 1890. Unit- 
ed States district judge for the southern dis- 
trict of Iowa, commissioned Aug. 17, 1891. 
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The filing of letters of administration by 
the administrator of a deceased party #e«& 
a "proceeding" in the case, under act Md. 
1785, c. 80, § 1 129 

In a snit in equity against the members 
of a firm, a demurrer will not lie to a bill 
of revivor to bring in the representative of 
a deceased partner 215 

An exception to the jurisdiction of the 
federal circuit court by a denial of the fact 
of citizenship, which is properly averred, 
can only be taken by plea in abatement. . . 447 

Rule 23 of the supreme court, in equity, 
is inapplicable to such objections as are in 
abatement only 447 

ACCOUNT STATED. 

An account may be a stated or settled ac- 
count, though not signed by the parties. . . . 821 

The presumption of a promise to pay 
arises when the account is rendered and re- 
ceived without objection made in a reason- 
able time 821 

ACKNOWLEDGMENT. 

The acknowledgment of a deed before a 
person who styles himself a justice of the 
court of common pleas is prima facie evi- 
dence that he was such; and it is not neces- 
sary to produce the commission of the jus- 
tice until evidence is given to render the 
.fact questionable 62 

ACTION. 

Upon a joint shipment and orders by three 
persons, the master of the vessel is not lia- 
ble to an action by two for a breach, in the 
absence of an express promise 841 

Where plaintiff has several causes of ac- 
tion which may be joined, and brings a sep- 
arate snit on each, the court will compel a 
consolidation at his costs 417 

ADMIRALTY. 

See, also, "Affreightment"; "Average"; "Bill of 
Lading"; "Bottomry and Respondentia"; 
"Charter Parties"; "Collision"; "Demurrage"; 
"Maritime Law"; "Maritime Liens"; "Plead- 
ing in Admiralty"; "Practice in Admiralty"; 
"Salvage"; "Seamen"; "Shipping." 

Admiralty has jurisdiction in the case of 
a tort which originated in port, but did not 
become a completed act until carried out 
upon navigable tide waters 781 

The admiralty jurisdiction of the federal 
courts in no way depends upon the resi- 
dence or citizenship of the parties 939 

A contract to furnish materials for the 
construction of a vessel built upon the 
shores of tide waters, and designed for use 



909 



149 



Page 
upon navigable waters, is not within the 
admiralty jurisdiction of the federal courts 859 

If the subject-matter of a contract con- 
cern the navigation of the sea, it is a case 
of admiralty and maritime, jurisdiction, al- 
though the contract be made on land 

A contract for wages on board of a steam- 
boat, plying between ports of adjoining 
states, on a navigable tide river, majr be en- 
forced by a suit in rem, in the admiralty. . 
"The pilot, deck hands, engineer, and fire- 
men on board of a steamboat are entitled to 
sue in the admiralty for their wages 149- 

Furnishing an air pump to a water craft 
(a "chuncker") used for pumping water out 
of dry docks is a maritime service, and the 
lien given therefor by the local law may be 
enforced in the district court in admiralty 308 

A contract to tow a canal boat in New 
York Harbor is a maritime contract, and 
gives rise to a lien enforceable in admiralty. 405 

A contract for an excursion trip by steam- 
er between Philadelphia and Cape May is 
a maritime contract, and within the admi- 
ralty jurisdiction 609- 

The nature of a contract or service, and 
not the question whether the contract is 
made, or the service is rendered, on the land 
or on the water, is the proper test in deter- 
mining admiralty jurisdiction 648 

Admiralty has jurisdiction of a claim for 
services in hauling a vessel on ways and for 
a per diem while she is on the ways, and 
being repaired by another person 648- 

The forcible deportation of a citizen to a 
foreign country in an American ship, com- 
manded by an American master, in pursu- 
ance or execution of a sentence of banish- 
ment of an illegal and self-constituted body 
of men, is a maritime tort, of which ad- 
miralty has jurisdiction 781. 

In cases in which a common interest has 
been promoted by services of counsel which 
a mere selfish consideration of his client's 
interest would not have induced him to ren- 
der, a part or even the whole of his compen- 
sation may occasionally be allowed from the 
general fund arising from the sale of the 
vessel • 653- 

Where an arrested vessel in any manner 
again comes into possession of the owner, 
he cannot defeat a lien against her, on the 
ground that the contract out of which it 
arose was made, and the consideration for 
it rendered, while the vessel was in the 
custody of the law. 395- 

Where, on an appeal by both parties 
from a decree finding them mutually in 
fault in a collision case, the decree below 
was affirmed, no costs were given to either 
party 299 

AFFIDAVIT. « 

Where a clerk certifies the mayor, it is 
not necessary that the mayor snould certify 
the clerk 716- 
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AFFREIGHTMENT. 

See, also, "Admiralty"; "Bills of Lading"; 
"Carriers"; "Charter Parties"; "Demur- 
rage"; "Shipping." 

Page 
A contract to transport goods, and col- 
lect and return the money therefor, is one 
of affreightment, and the consignee has a 
lien against the vessel for money so col- 
lected 939 

On a libel to recover damage to cargo 
proved to have been shipped sound and de- 
livered damaged, defendant has the bur- 
den of accounting for such damage ....... 941 

The French Code de Commerce does not 
differ from the general maritime law in 
respect to liens on the ship for damage to 
the cargo 940 



ALIENS. 

An executor may recover rents for the use 
of the heir who is an alien. 388 

Under Act Md. Dec. 1791, § 6, no alien 
can take by descent the real estate of an 
alien or naturalized citizen, but he can take 
real estate by deed or will ,.1076 

The personal property of an alien or natu- 
ralized citizen dying intestate will be distrib- 
uted according to the law of the domicile of 
the deceased 1076 



APPEARANCE. 

See, also, "Removal of Causes." 



Page 



ANIMALS. 

Where cattle are impounded for damage 
feasant, the badness of plaintiff's fence is no 
justification of pound breach, but may be 
given in evidence in mitigation of damages. 845 

APPEAL AND ERROR. 



An appeal will not lie except from a final 
decision or judgment; and, where none is 
given, the appellate court has not jurisdic- 



tion 



967 



A decree in a suit in rem on a bottomry 
bond referring the ease to a commissioner, 
to ascertain the amount, and report to the 
court, with liberty to either party to move 
to frame the decree thereon, is not final and 
appealable 891 

In a suit in equity by or against an as- 
signee, an appeal to the circuit court is al- 
lowed only upon final decrees of the district 
court where the sum in controversy exceeds 
$500 947 

Where a case has been improperly taken 
out of the hands of a magistrate through 
a writ of certiorari, on a motion presented to 
the court by way of a writ of error coram 
nobis, the court will issue a writ of proce- 
dendo * 966 

In computing the time within which an 
appeal in bankruptcy must be taken, Sun- 
day is to be counted, except when the last 
day would fall on Sunday 814 

If the appeal is prayed on the day of trial, 
notice is unnecessary, and the appeal bond 
may be given at any time within 10 days. . . 965 

Instructions will be presumed to be cor- 
rect where the evidence is not spread upon 
the record by exception or otherwise 967 

If, on the whole record, the judgment of 
the inferior court is correct, it will not be 
reversed because improper evidence was ad- 
mitted 951 

Where a specific relief is asked for, even 
though there be a prayer for general relief, 
the circuit court, on appeal in admiralty, 
cannot grant a relief which is inconsistent 
with, or entirely different from, that which 
is prayed 125 



A defendant who voluntarily appears in a 
suit in this court waives his right to urge, 
as an objection to the jurisdiction of this 
court, that he was not found or served with 
process in this district 265 

The court will not order defendant's ap- 
pearance to be struck out, so as to charge 
the marshal 434 

APPRENTICE. 

The father of an apprentice who binds 
himself is liable upon the indentures, by rea- 
son of his signature and seal, although there 
be no express words of covenant binding the 
father 517 

ARBITRATION AND AWARD. 

An award may be good in part and void 
in part » 387 

ARMY AND NAVY. 

Persons who have been accepted as volun- 
teers (Act Feb. 6, 1812) are not entitled to 
be discharged as alien enemies 131 

The place of service of volunteers may 
be changed notwithstanding the insertion in 
their enrollment of the officer's name under 
whom they were to serve 131 

Congress has constitutional power to pro- 
vide that crimes, even of a capital character, 
committed on board a naval vessel, by per- 
sons who formed part of the naval forces of 
the United States, shall be tried exclusively 
by courts martial 1160 

The fact that manslaughter is not named 
in the naval code as an offense punishable 
by court martial is no ground for holding 
that the civil courts of the United States 
have jurisdiction thereof. In the absence of 
any statute conferring jurisdiction upon 
these courts, it is sufficient in any case, to 
exclude such jurisdiction, that the accused is 
charged with the offense, in taking the life 
of a seaman belonging to a naval shin, in the 
exercise of what was claimed to be his -right- 
ful authority as an officer in command 1160 

The circuit court of the District of Colum- 
bia has no nower, by habeas corpus or other- 
wise, to revise or correct the error of a court 
martial. The appeal must be to the presi- 
dent 965 

ARREST. 

Where a defendant has knowledge that'the 
officers of justice are in pursuit of him for 
an offense committed by him against the 
law, he will not be justified in resisting such 
officers, even though such officers do not ex- 
hibit to him the warrant, or inform him of 
the particular cause of his arrest 1067 

ASSIGNMENT. 

Where an assignee of a claim takes no 
steps to enforce the same, he will lose his 
right as against a subsequent assignee in 
good faith 1098 

In the case of separate reports on a refer- 
ence of all matters of difference between the 
parties on which executions were issued,- 
held, that an assignee of one of the parties 
before issue of the execution took subject to 
the right of set-ofE of one execution against 
the other 428 
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ASSUMPSIT. 

Page 
Assumpsit will not lie at common law on 
a parol demise 386 

ATTACHMENT. 

» 

See, also, "Bankruptcy." 

Under the Georgia law no attachment lies 
for the recovery of unliquidated damages 
consequent upon the breach of a contract. . . 930 

In a chancery attachment in Virginia, the 
court may order the attached debt to be paid 
over to die plaintiff, on his giving security 
to refund, etc., although the plaintiffs right 
may be doubtful 120 

Assignees of British bankrupt allowed to 
be made parties to defend a chancery at- 
tachment against the bankrupt, on certificate 
of foreign notary public certified by Ameri- 
consul 224 

An order for the attachment "of the prop- 
erty of a defendant named, issued as a pro- 
visional remedy, .prior to judgment, under 
the provisions of Code Prac. Ky. § 223, gives 
the sheriff no authority to seize property 
which has been conveyed to another, on the 
ground that such conveyance was in fraud 
of creditors; and such a seizure, if made, 
does not carry the property into the custody 
of the court 1111 

A personal judgment cannot be rendered 
against defendant on a forei&n attachment 
under the Indiana statute of 1838 where de- 
fendant was not personally served with pro- 
cess, and did not appear; an^ the judgment 
in such cases should be for a sale of the 
property attached. A sale on fieri facias 
issued on such judgment is void 748 

ATTORNEY AND CLIENT. 

The appearance of an attorney in a cause 
is received as evidence of his authority, and 
no additional evidence is required 956 

AVERAGE, 

Libelants who might otherwise be entitled 
to contribution under general average may 
lose it by laches in enforcing their claim, as 
against a mortgagee whose debt was a mari- 
time lien before he waived it for the mort- 
gage security 474 

BAIL 

The marshal is bound to take sufficient 
bail for the appearance of defendant, and 
he is judge of the sufficiency; 343 

In ordinary cases of libel, special bail is 
not required without some special reason 
other than the publication of the libel itself 402 

In Virginia, special bail in an action of 
debt upon judgment rendered in one or the 
other states cannot be required by the in- 
dorsement of an attorney 653 

An affidavit to hold to bail must be posi- 
tive, and the indebtedness must be stated 
from the knowledge of the affiant, and not 
on information and belief. 668 

Sufficiency of affidavit to hold to bail in 
an action for money lent — 856 

Sufficiency of affidavit to hold to special 
bail in an action for breach of an agree- 
ment 863 

Special bail for the stay of execution be- 
fore a justice of the peace become liable to 
pay the debt in case it is not paid by the 
principal, or made out of his property, on 
the issuing of execution at the expiration of 
the stay; and nothing can discharge the bail 
except payment of the judgment 121 

After scire facias returned, the bail will 
be exonerated if the principal be confined in 



Page 
the penitentiary of one of the states before 
any execution returned against him, and so 
continue to be confined until the return of 
the scire facias 639 

BANKRUPTCY. 

Operation and effect of bankruptcy laws, 
and of proceedings thereunder. 

The provisions of the bankrupt act of 1867 
apply to railroad corporations 329 

The publishers of a daily paper and pro- 
prietors of a book and job printing office 
are manufacturers, within the meaning of 
the bankrupt act -90, note. 

"Where the creditors do not all become par- 
ties to an assignment before the debtor 
files his petition under the act of 1841, sub- 
sequently passed, the assignment is invalid 294 

A deed of trust recorded on March 2, 
1S67, the date of the approval of the bank- 
rupt act, is not avoided thereby 752 

When the United States courts, under 
the bankrupt act, have acquired jurisdic- 
tion of the bankrupt's estate, the state 
courts lose jurisdiction of all claims 
against him provable under the bankrupt 
act 600 

Whether a claim for a homestead exemp- 
tion under a state law is provable in bank- 
ruptcy can be determined only by the 
ba nkruptcy court 600 

The district court, in bankruptcy, will 
enjoin a judgment creditor from commit- 
ting the bankrupt to prison on execution 
for a debt 375 

No lien can be acquired or enforced by 
any proceeding in a state .court commen- 
ced after petition is filed in bankruptcy, 
though, in cases where jurisdiction has been 
previously acquired by state courts of a suit 
brought in good faith to enforce a valid lien 
upon property, such jurisdiction will not be , 
divested 752 

It is no ground of withdrawal of the 
property of a deceased bankrupt from the 
bankruptcy court that the only debts are 
apparently barred by the statute 661 

Jurisdiction of courts. 

Where a partnership has been dissolved 
more than a year, and a partner files his 
individual petition in bankruptcy for an 
adjudication against himself and his late 
partnership, no partnership assets appear- 
ing, the ease is not within Act 1867, § 36. . 624 

Register — Certifying questions. 

A question, in order to be properly certi- 
fied to the judge, must arise regularly in 
the course of proceedings before the regis- 
ter, and between the parties having the 
legal right to raise it 662 

Commencement of proceedings— Volun- 
tary bankruptcy. 

A proceeding in bankruptcy by a partner 
against his co-partner is not an involuntary 
proceeding, within Act 1874, c. 390, § 9. . . . 97 

An amendment will not be allowed as to 
jurisdictional facts not required by law. . . 422 

— — Involuntary bankruptcy. 

A debtor, if unable to meet his engage- 
ments as they accrue, is insolvent, though 
his assets greatly exceed his liabilities. . . . 529 

A party may purchase a claim in good 
faith, in order to join in an involuntary pe- 
tition, and make the necessary number. . . . 492 

If the sale of a claim is void for fraud 
or want of consideration, the claim is to 
be deemed to belong to the assignor 492 

Creditors whose claims are under $250 
are not to be counted in computing the 
number who must unite in an involuntary 
petition, if one-fourth of the creditors 
whose claims are above that sum join in 
the petition r 492 
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In computing the amount of creditors, 
all the claims must be counted, irrespective 

of the amount 492 

A petition founded upon the suspension 
of payment of commercial paper need not 
negative all the circumstances which might 
excuse the nonpayment 88 

Acts of bankruptcy. 

An executory agreement by a railroad 
company to transfer certificates of its 
stock is not an act. for which it can be 
forced into bankruptcy 329 

The issue at par of the stock of a rail- 
road company, not theretofore issued, in 
payment of the bona fide debts of the com- 
pany, is not an act of bankruptcy 329 

But, where paid-up stock is disposed of 
to creditors under circumstances to give 
them an illegal preference, it will be an 
act of bankruptcy. 329 

A debtor who directly or indirectly as- 
sists or facilitates the obtaining of a judg- 
ment on which an execution has followed 
is guilty of procuring or suffering his prop- 
erty to be taken in execution 529 

Mere honest inaction on the part of an 
insolvent" debtor, who is sued on a just 
debt, and who allows judgment to go 
against him, and his property to be levied 
on, is not an act of bankruptcy, within Act 
1867, § 39 672 

Payment of wages to employes, though 
made in the regular course of business, is 
an act of bankruptcy if done in contempla- 
tion of insolvency 90, note 

The recording after the passage of the 
bankrupt act of a deed of trust made be- 
fore such passage cannot be held to be an 
act of bankruptcy, but the consequences 
flowing from the act of the grantor attach 
as from the date of its execution 752 

It is not an act of bankruptcy, under Act 
1867, § 39, as amended July 14, 1870, for 
a railroad company to suspend, and not re- 
sume payment of its commercial paper, for 
a period of 14 days 329 

There is no suspension of payment of 
commercial paper, within the bankrupt 
act, where a note payable 1 day after date 
remains unpaid for 40 days, where no de- 
mand is made 406 

The nonpayment by a merchant for 14 
days, without legal excuse, of a single piece 
of commercial paper, is an act of bank- 
ruptcy, without reference to whether he is 
actually insolvent 88 

The owner of oil lands who divides them 
into leaseholds, and receives the rent in oil, 
is not a trader, within the meaning of the 
bankrupt law, as he deals only in the prod- 
uct of his land 529 

Adjudication. 

The adjudication is an essential prereq- 
uisite to an assignment of the estate to the 
assignee 678 

Assignee. 

An election of a near relative of the 
bankrupt as assignee will be set aside, and 
the appointment by the register according 
to the rules of the district will be con- 
firmed 935 

The assignee has only the right of the 
bankrupt except in cases of transfers in 
fraud of creditors ;.320, 323 

Assignment. 

A register has the right to convey the 
estate to the assignee when there is "no 
opposing interest," although the title to 
the property is in dispute 731 

Property o£ bankrupt — What constitutes. 

A claim for the destruction of a vessel 
for which an allowance is made under the 
Geneva award will pass to the assignee. . 9 



Pag& 
The assignee in bankruptcy will receive 
the benefit of the state statute avoiding all 
deeds of trust as to creditors except from 

the time of recording them 752: 

Where the bankrupts collect from their 
undertenants rent accruing before the 
bankruptcy, and secured by a lien upon 
crops, f the district court has jurisdiction of 
a petition filed by the landlord to recover 

such fund 732 

The nature of the title to real estate 
held by partners cannot be changed to the 
prejudice of the rights of separate credit- 
ors by their classification thereof in their 
schedule 947 

Exemptions. 

The state exemption laws, as interpreted 
and settled by the adjudication of its high- 
est courts, are controlling on the bankrupt- 
cy court 733 

Where there are no individual assets, 
the members of a bankrupt firm are enti- 
tled, under the Missouri laws, to an ex- 
emption of $150 each out of partnership 
assets 835 

The homestead exemption under the Vir- 
ginia constitution exists only against debts 
contracted after the constitution took effect, 
and is by its terms subject to mortgages, 
deeds of trust, pledges, or other security 
thereon, notwithstanding article 7, § 32. .. . 733 

An insolvent merchant cannot sell his 
homestead and transfer the exemption to his 
store into which he moves his family 660 

The amendatory act of June 8, 1872, is 
prospective, but it may be availed of in all 
pending cases where assets are undistribut- 
ed and the exemption can be granted with- 
out prejudice to the interest already vested 
before the passage of the act 733 

Liens. 

An assignee in bankruptcy takes the prop- 
erty of the bankrupt, subject to all legal and ' 
equitable claims of others 9 

A prior lien gives a prior claim, and the 
district court in bankruptcy may ascertain 
and liquidate such a lien 303 

Judgments obtained against a debtor, at 
the time insolvent, by creditors having no 
reason so to believe him, are enforceable in 
the bankruptcy court 663 

Where a mortgagee takes possession of 
chattels- on a default in payment of the 
mortgage, the mortgagor has no interest 
therein subject to levy on execution 717 

The fact that plaintiff sued out his exe- 
cution immediately upon the rendering of 
the judgment, and defendant filed his bank- 
ruptcy on the same day, will not affect the 
lien of the execution where there was no 
collusion 404 

The adjudication relates to the filing of 
the petition, and works a dissolution of an 
attachment before then levied upon lie 
bankrupt's goods from that date 917 

Judgments whereby a creditor of an in- 
solvent obtains an illegal preference are 
voidable, but not void per se 4 . . . 904 

A purchaser at sheriff's sale, after pro- 
ceedings commenced in bankruptcy, where 
the levy was made prior thereto, will ac- 
quire a good title, notwithstanding that the 
judgments under which the sale took place 
are afterwards declared void as in fraud 
of the act 904 

The landlord's lien given by Code Va. c. 
128, § 12, is independent of proceedings by 
distress warrant or attachment 752 

The right of an execution creditor or a 
landlord, upon a warrant of distress, is 
paramount to that of the assignee in bank- 
ruptcy, where the execution or warrant of 
distress was issued before the commence- 
ment of proceedings in bankruptcy 116- 
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"Where a creditor is secured by a mort- 
gage -which is valid under the state law 
and the bankrupt act. the court has no 
jurisdiction to order a sale of the property, 
unless the creditor comes into the bank- 
ruptcy proceeding 793 

Proof of debts— Wbat is provable. 

Money actually paid on "puts'' and 
"calls," ■which are void as wager con- 
tracts, may be proved as, claims against 
the estate of the party from whom they 
are taken JJ28 

— — Secured debti. 

A creditor having a lien on property is 
admitted as a creditor only for the balance 
of the debt after deducting the value of 
the property 303 

Set-off. 

One to whom a bankrupt is indebted for 
money advanced, and who, before the 
bankruptcy, has purchased a note of the 
bankrupt, having in his possession at the 
time of the bankruptcy goods of the bank- 
rupt, consigned to him for sale, may sell 
the goods, and, as against a claim for the 
proceeds, set off his claims against the bank- 
rupt, under Rev. St. § 5073 10S1 

Payment of debts. 

An assignment to attorneys of a portion 
of a claim for their compensation will be 
enforced in the bankruptcy court 1051 

Examination of bankrupt, etc. 

The assignee has no right to examine the 
bankrupt under section 20, Act 1867, aft- 
er he has obtained his discharge 403 

The bankrupt's wife must attend before 
the register, and submit to an examina- 
tion, the same as any other witness, under 
Act 1867, § 26; and she may be punished 
for contempt, under section 7, if she re- 
fuses to answer 602 

A witness who claims to have acted as 
counsel for a bankrupt cannot, on that 
ground, refuse to be sworn as a witness in 
the bankruptcy proceedings 541 

A bankrupt summoned at the instance of 
a creditor who has proved his claim can- 
not refuse to be sworn and examined on 
the ground that the claim is not valid, un- 
less such invalidity has been proved 306 

A bankrupt who refuses to be sworn and 
examined under the advice of counsel will 
not be punished for contempt or amerced 
in costs other than those of the certificate 306 

Creditors cannot interpose to prevent the 
examination of the bankrupt summoned at 
the instance of another creditor 306 

On the examination of the bankrupt, a 
creditor who has filed proof of a debt, 
claiming that it was contracted by fraud, 
cannot inquire as to the facts constituting 
the fraud 656 

Costs. Fess. Disbursements. 

A regular taxation by the clerk should 
be made of all the fees and disbursements 
in each bankrupt case 1057 

The fee of the register for taking an or- 
dinary proof of debt is Sl.87 1 ^ ; . . .1079 

For examining and filing a proof of debt 
taken before any other officer, 50 cents 
allowed .1079 

The sum of 850. deposited with the clerk, 
is not a fund in court for general distribu- 
tion among creditors, but is to be disbursed 
under the supervision of the court 1057 

The sum, or such portion of it as may be 
necessary, may be appropriated to the reg- 
ister in the first place 1057 

Where a bankrupt is relieved by order of 
the court from further payment of fees, 
the $50 deposit will be distributed pro rata 
to the register, clerk, and marshal 1051 

Where a flock of sheep belonging to the 
bankrupt were taken on attachment prior 
30 Fed. Cas.— S9 
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to the filing of the petition, field, that the 
officer was entitled to compensation from 
the assignee for keeping such sheep until 
claimed and received by the assignee 917 

Discharge — Proceedings to obtain. 

The bankrupt may apply for a discharge 
within 60 days after the adjudication, 
where debts have been proved, but no as- 
sets have come to the hands of the as- 
signee 609 

Where there are proved debts and as- 
sets, a discharge cannot be granted where 
not applied for within a year after the ad- 
judication 87, 422 

A member of an existing firm having 
firm debts and firm assets cannot be dis- 
charged on his individual petition unless 
the firm is also declared bankrupt 302 

A partner who is in bankruptcy upon the 
petition of his co-partner cannot obtain his 
discharge without the assent of creditors 
or the amount of assets required in volun- 
tary proceedings 97 

Under Rev. St. § 5112, the assets coming 
into the hands of the assignee in bank- 
ruptcy, exclusive of exemptions, must be 
equal to 30 per eent. of the claims proved 
against the bankrupt's estate, to entitle him 
to a discharge 96 

Where the bankrupt was about to lose 
all remedy by the repeal of the bankrupt 
law, the court permitted a default to be 
opened on terms 833 

On the death of the bankrupt, after his 
uncontested application for a discharge 
had been submitted to the court, and a fa- 
vorable report of the master had been 
made, the court has power to order the dis- 
charge to be entered nunc pro tunc 86o 

The presumption that the final oath re- 
quired by section 29, Act 1867, was duly 
taken, is not overcome by the mere fact 
that such oath is not upon file 863 

Acts barring. 

It is no ground of opposition to a dis- 
charge that a debt is created by fraud, for 
the discharge does not operate thereon. . . 663 

A single debt due in a fiduciary capacity 
will not prevent a decree as to all other 
debts 834 

The concealment of assets and false 
swearing in the affidavit connected with 
the schedule must appear to have been in- 
tentional, to preclude a discharge 97, 710 

The bankrupt is not chargeable with 
false swearing or fraud in omitting from 
his schedule a judgment held by him which 
he honestly regards as worthless, or in 
unintentionally omitting a debt which he 
considers of value as an asset 317 

Slight inaccuracies and a want of recol- 
lection will not warrant the belief of will- 
ful false swearing or false entries, where 
the bankrupt, a speculator in stocks, was 
obliged to rely mostly upon statements of 
his brokers 542 

The law only requires that the books of 
account shall be an intelligent record of 
the merchant's or trader's affairs, kept 
with that reasonable degree of accuracy 
and care which is to be expected from an 
intelligent man in the ■ business. Casual 
mistakes will not prevent a discharge. . . . 317 

A speculator in stocks is not a merchant 
or tradesmen within the law requiring the 
keeping of proper books of account 542 

An entry of notes upon the fly leaf of 
the blotter is sufficient 317 

A chattel mortgage given to secure a debt 
need not be entered upon the account 
books 317 

The contents of account books kept by 
a trader before he becomes such need not 
be carried into the books which he keeps 
as a trader, » , » , ,.*,....»» 317 
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A conveyance constituting a preference 
made 14 months before the commencement 
of bankruptcy proceedings -will not pre- 
vent a discharge, as it cannot be said to 
have been made in contemplation of be- 
coming bankrupt 415 

— — Scope and effect. 

The discharge will bar actions brought 
against the bankrupt by foreign creditors, 
though it might not be recognized as a 
bar against foreign creditors in courts of 
their own country 916 

Debts dxie to persons arising out of the 
fact that the bankrupt, while register of 
the land office, converted to his own use 
money deposited with him by private par- 
ties for the purchase of public lands, are 
not discharged 655 

Section 21, Act 1867, is inapplicable to 
debts which by section 33 are excepted 

from the operation of a discharge 656 

' The question whether a debt is fraudu- 
lently contracted, and therefore not affect- 
ed by a discharge, can only be raised and 
determined in a suit to collect the debt in 
which the discharge is set up as a bar. . . . 656 

Prohibited or fraudulent transfers. 

Any lien or incumbrance which would 
be void for fraud as against creditors if no 
petition had been filed or assignee appoint- 
ed will be equally void against creditors 
represented by the assignee 752 

A creditor will not be held to be unduly 
preferred by a bankrupt unless he under- 
stands at the time that he is dealing, with 
a bankrupt or with his avowed agent for 
security or payment out of the funds of 
the bankrupt 320 

The payment of a duebill to induce the 
holder to become a p'arty to a general as- 
signment in favor of creditors which never 
took effect, made by a person who either 
did not act as agent for the debtor, or, if 
he did, concealed such agency from the 
creditor, is not a fraudulent preference... 320 

A transfer in execution of a contract 
made when there were no circumstances 
to impeach it as an intended fraud upon 
the bankrupt act will be protected 423 

A merchant or trader who cannot pay 
his debts in the ordinary course of his busi- 
ness is insolvent ....*.. 114 

A bill of sale by a bankrupt to a person 
who had knowledge of his insolvency in 
payment of a debt held a fraudulent pref- 
erence 540 

Knowledge of the insolvency of a debtor 
will not be presumed to a creditor because 
of the knowledge of his attorney 663 

A creditor who knows that his debtor 
cannot pay all his debts in the ordinary 
course of business has reasonable cause to 
believe the debtor to be insolvent 114 

Knowledge that a party is embarrassed 
in carrying out his business for want of 
means is not sufficient to fix on a grantee 
in a trust deed knowledge of his insolven- 
cy, if he fully believed that his property 
is more than sufficient to pay all his debts 752 

The preference is illegal where a judg- 
ment is entered upon a warrant of attor- 
ney to confess 904 

Where the sale is not made in the usual 
and ordinary course of business, the burden 
of proof is on the purchaser to sustain the 
validity of the purchase. 225 

Suits and proceedings in relation to the 
estate. 

Property transferred by an insolvent 
partnership to a partnership creditor, by 
way of preference or otherwise, where the 
firm has never been declared bankrupt, 
cannot be recovered by an assignee of tue 
sni'viving partners after the death of one 
of them 402 
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An assignee, in alleging title to property, 
must allege an adjudication in bankruptcy 678 

The circuit court has not jurisdiction of 
suits brought by the assignee of the bank- 
rupt, simply to collect the assets assigned 533 

The jurisdiction of the bankruptcy court 
of a suit brought by the assignee to re- 
cover property fraudulently mortgaged or 
conveyed is not exclusive of the state 
courts, and the court which first obtains 
jurisdiction will have the .right to decide 
the matter 793 

Where the creditor commences suit in 
the state court to foreclose the mortgage 
before the assignee files a suit to set it 
aside as a fraud upon the law. the state 
court will have the right to decide the mat- 
ter, to the exclusion of the federal courts 793 

Review. 

The decision of the district court upon 
an application to confirm a sale of a bank- 
rupt's estate is not within the general 
supervisory jurisdiction of the circuit 
courts. (Act 1867, § 2.) 814 

The circuit court has no supervisory ju- 
risdiction in the case of a suit brought by 
the assignee or a creditor pending the 
bankruptcy proceedings, or on the rejec- 
tion or allowance of a claim, but has such 
jurisdiction in all other classes of cases.. 814 

When questions of policy and expediency 
have been fairly before the creditors, and 
disposed of by them, and their action has 
been approved by the register and the dis- 
trict court, such action will not be inter- 
fered with by the circuit court, on review 93 

The circuit court will not set aside the 
appointment of an assignee by the dis- 
trict judge where the only error claimed is 
in holding that no election had been mace 
by the creditors, there being no allegation 
against the fitness of the person appointed 531 

On a review in bankruptcy, tne circuit 
court cannot consider objections to a pro- 
ceeding in composition that were not tuKen 
in the district court 93 

Arrangement with creditors: Composi- 
tion. 

In composition proceedings, the debtor, 
though present, may, by a vote of tne 
creditors present, be excused from exam- 
ination on account of illness 98 

The bankrupt is not required to attend 
any meeting of the creditors but the first ^ 
one • .-•• 718 

The debtor may be excused by the cred- 
itors from answering inquiries, even though 
he is present at the meeting of creditors 
(Act ,Tune 22, 1874. § 17.) 93 

A person is not disqualified as trustee, or 
as a member of a committee of creditors, be- 
cause related to the bankrupt or a creditor 
or a proposed member of the committee of 
creditors 934 

It is no valid objection to a composition 
that it is unsecured and payable in install- 
ments, and that the property of the debtor is 
restored to him, to be dealt with at his pleas- 
ure 93 

A composition of 20 per cent, in money, 
secured by time notes, leaving certain realty 
in the hands of the assignee, to be converted 
into money, and paid to the creditors, is a 
lawful composition 718 

The question as to the time for the pay- 
ment of the composition is one for the cred- 
itors to settle, and their judgment will not 
be reversed except for valid reasons 98 

Security for the payment of the composi- 
tion is not always essential to its validity. . . 98 

The fact that security provided for a com- 
position does not certainly secure the full 
payment of the composition does not make 
the composition uncertain 98 

The circuit court, in the exercise of its su- 
pervisory jurisdiction, will not interfere, ex- 
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cept in a very clear case, where the district 
court has affirmed the action of majority 

creditors 718 

"Where a composition has been approved by 
the creditors, the register, and the district 
court, the circuit court will not interfere, 
unless specific errors in the action of the 
creditors or the court below can be pointed 
out, which, if sustained, would change the 
judgment 718 

BANKS AND BANKING. 

Where a draft is drawn on time, and is 
sent, together with the bill of lading for 
goods shipped to the drawee, to a bank at his 
place for collection, the bank is not liable for 
delivering the bills of lading to the drawee on 
the acceptance of the draft 597 

A national bank may borrow money for 
the purpose of lending the same again to 
others with a view to making a profit 1121 

A national bank may lend money in good 
faith, without any fraudulent intent, to its 
directors as well as to others, provided the 
amount so loaned does not exceed the limita- 
tion of one-tenth of the capital stock ac- 
tually paid in. 1121 

One national bank, which loans money to 
another, knowing that the latter intends to 
loan the same to its directors, may recover 
the same from the borrowing bank, if it had 
no knowledge of any fraudulent intent in 
making the loans to the directors, even 
though the directors failed to repay the 
same - .1121 

The assignee in bankruptcy is the "legal 
representative" of the borrower, within sec- 
tion 30 of the national banking act, and as 
such can maintain an action to recover back 
the penalty for taking usurious interest 673 

The provisions of the general banking law 
for winding up national banks under the di- 
rection of the comptroller of the currency 
are not exclusive of the remedy by creditors' 
suit, and the appointment of a receiver 679 

BILLS, NOTES, AND CHECKS. 

A receipt, not negotiable, and intended as 
a memorandum of indebtedness by the maker 
thereof to the holder, does not come within' 
the rule of law in Massachusetts that one 
who indorses a note, not being a holder of 
it, is an original promisor ." 654 

The transfer of property by the maker of 
a promissory note to the indorser for the ex- 
press purpose of paying the debt will dis- 
pense with notice of nonpayment, if the 
amount of property thus assigned be suffi- 
cient to satisfy the liability; not otherwise, 
although all the property of the maker may 
have been thus assigned. 487 

If, however, the assignment to the indors- 
er is in trust for general creditors, and suf- 
ficient only for the payment of a small por- 
tion of the debts of the maker, such trans- 
fer, although including all the debtor's prop- 
erty, is not sufficient to excuse the want of 
notice to the indorser 487 

If the plaintiff obtain possession of the de- 
fendant's acceptance by a fraudulent prac- 
tice, he cannot recover upon it 119 

A bank which discounts a note for a part- 
ner, who drew the same in the name of the 
fiim, and forged the name of the payee, can- 
not sue under the assignment, but may sue 
in the name of the payee for its 'benefit. . . . 824 

An indorsement for collection merely may 
be disregarded, and the suit be brought by 
the indorser ; 1086 

A declaration on note indorsed by one as 
agent in his own name should show that the 
note was made payable to such person as 
agent 155 
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In an action against a bank on a prcmis- 
eory nota taken for collection, the burden of 
proof rests with the bank to show that the 
r.otary made the proper demand on the mak- 
er of the note, either at his place of busi- 
ness or at his residence 1078 

In an action on a note, judgment may be 
given for interest from its maturity or in 
damages 952 

BILL OF LADING. 

See, also, "Affreightment"; "Carriers"; "De- 
murrage"; "Shipping." 

Although the bona fide holder of a bill of 
lading is entitled to the proceeds, the con- 
signee has the right to deduct his commis- 
sions, and also the ehaiges and insurance ad- 
vanced by him 412 

A recital .in f. bill of lading that the goods 
were received in good order may be contra- 
dicted by showing that the cask, case, etc., 
in which they were packed was insufficient, 
and the injury to the goods was caused 
thereby 932 

It is not sufficient for the carrier to show 
merely that the packages were insufficient, 
and that the defect was not discovered by 
him, but he must show that the loss ac- 
tually resulted from such insufficiency and 
from no fault of his ...... 932 

BONDS. 

See, also, "Counties"; "Municipal Corporations"; 
"Railroad Companies." 

A valid bottomry bond can be made to 
procure a loan .to pay for repairs made in a 
port of distress on the credit of the vessel. . 892 

A bill for the services of a stevedore in 
the necessary unloading of a vessel to ascer- 
tain the extent of the damages may be in- 
cluded in the amount of the bond, as also 
a charge for commissions in procuring the 
loan 892 

The lender upon bottomry in good faith, 
and under circumstances which justified the 
loan, cannot be held responsible for the rea- 
sonableness of the charges in the repair of 
the vessel 892 

A recital that the master was necessitat- 
ed to take the sum loaned upon the vessel, 
her cargo and freight, will not control the 
actual hypothecation clause confined in terms 
to the vessel and the freight 928 

An omission to include the cargo in the 
hypothecation, if by mistake, may be re- 
formed 928 

The lender must receive the amount of 
his bottomry bond at the place where paya- 
ble, though a bill of exchange is given for 
the same, payable at another place 928 

Freight pledged means the freight of the 
whole voyage, and not the freight for that 
part unperformed at the time of giving the 
bond 928 

The bottomry lien attaches from the date 
of the bond, although the ship, by reason of 
the default of the parties procuring the 
loan, never performs the voyage described 
in the bond, but undertakes a different voy- 
age; and the principal of the loan may be 
recovered in an action in rem, after the 
completion of that voyage, and as against 
a claimant who purchased the ship with 
knowledge of the facts 84 

BRIDGES. 

See, also, "Navigable "Waters." 

A drawbridge over navigable water, al- 
though it unavoidably occasions some delay 
in passing it, is not necessarily such an ob- 
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struction to the navigation as to amount to 
a nuisance 626 

BUILDING AND LOAN ASSOCIATIONS. 

The loans by building associations under 
an arrangement whereby the members bid 
for the amount and pay a premium are not 
usurious 1090 

CARRIERS. 

See, also, "Affreightment"; "Average"; "Bills of 
Lading"; "Charter Parties"; "Demurrage"; 
"Shipping." 

A steamboat bill of lading for the deliv- 
ery of goods at a certain pointy specifying 
the rate of freight to a more distant point, 
is a through contract, and binds the carrier 
to deliver at the latter point 532, 554 

In the absence of a special contract, the 
carrier can only relieve himself from lia- 
bility for injury to goods by proving that it 
was the result of some natural and inevita- 
ble necessity superior to all human agency 
or control, or of a force exerted by a pub- 
lic enemy 922 

A common carrier may, by special con- 
tract, limit his common-law liability to that 
of an ordinary bailee for hire, but he cannot 
exempt himself from liability for misconduct 
or negligence 826 

The exception from fire liability inserted 
in a bill of lading does not excuse the car- 
rier in all cases of destruction by fire. He 
is, notwithstanding, bound to use reasonable 
care and vigilance, such as an ordinarily 
prudent man would exercise over his own 
property . ." 552, 554 

Though liability for fire is excepted, the 
carrier is bound to do all that reasonable and 
prudent men could do to prevent the entire 
destruction of the property after it has 
caught fire 552, 554 

The measure of damages for the loss of 
property shipped is its net value at the 
point of destination, with interest, deducting 
height 552, 554 

CHARTER PARTIES. 

See, also, "Demurrage"; "Shipping." 

An agreement for the hire of a vessel 
for a given term at a certain rate per month, 
the vessel being manned and victualed by 
the owners, the hirer paying port charges 
and pilotage, makes the hirer owner pro 
hac vice *346 

In a charter party under seal there is an 
implied covenant that the vessel is seawor- 
thy,, and fit for the service for which she 
is hired, and the charterer may aver such 
warranty, and declare on it in covenant. . . . 128 

In the case of separate charter parties for 
successive voyages, a breach of the first 
charter party in refusing to accept the ves- 
sel at the agreed rate, where she subse- 
quently sails tbe voyage at a lesser rate, will 
not release the vessel from the other charter 
parties 691 

CHATTEL MORTGAGES. 

See, also, "Shipping."' 

Under Kev. St. Mass. c. 74, § 5, it is not 
necessary, as between the parties, that the 
mortgage should be recorded 323 

CJVIL RIGHTS. 

The thirteenth amendment gave to the 
freed slave no right -of protection from the 
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federal government superior to that of his 
white fellow citizens, and no exemption from 
the power of state control which might be 
exercised against others. 1005 

The provision of the fourteenth amendment 
that "no state shall make or enforce any 
law which shall abridge the privileges or 
immunities of citizens of the United States," 
prohibits the action of the state alone. It 
gave congress no power to legislate against 
the wrongs and personal violence of citi- 
zens ... . 1005 

The privileges and immunities which this 
clause forbids the states to abridge are only 
that limited class which depend immediately 
upon the constitution of the United States, 
such as the right to pass from state to state 
and to the national capital, to protection up- 
on the high seas and in foreign countries, 
and the like 1005 

Congress has no authority, under the thir- 
teenth and fourteenth amendments or other- 
wise, to declare it a crime for any indi- 
viduals to deny to negroes the full and equal 
enjoyment of the accommodations, advan- 
tages, facilities, and privileges of the the- 
aters and inns of a state 1005 

A state officer, empowered by law to se- 
lect jurors to serve in the courts of the state 
in the trial of civil and criminal cases, who 
for a series of years selects only white ju- 
rors, and fails to select colored jurors, is 
amenable to indictment in a court of the 
United States, under Act March 1, 1875, § 
4 (18 Stat. 335), entitled "An act to pro- 
tect all citizens in their civil rights" 1002 

In North Carolina, the equal rights, in 
inns and public conveyances, of all persons 
without distinction of class, are fully pro- 
tected by state statutes, and existed as to 
inns at common law; and the "Civil Rights 
Bill" was unnecessary in the state, and its 
only effect is to give jurisdiction of wrongs 
committed against citizens on account of 
class to the federal courts 999 

These laws, state and national, were in- 
tended to secure political and legal equality 
of rights to all citizens, but were not intend- 
ed to establish social equality, or to enforce 
social intercourse between different classes 
of citizens 999 



CLAIMS. 

The proof of an assignment of a claim for 
indemnity cannot be by parol 961 

COLLISION. 

See, also, "Pleading in Admiralty"; "Practice 
in Admiralty." 

Bet-ween, sail vessels. 

Failure of a sloop running before the wind 
in the East river to foresee the point at 
which an approaching schooner will run out 
her tack so as to keep out of her way when 
she comes about, is a fault barring recov- 
ery for an ensuing collision 305 

Between steam and sail vessels. 

A sail vessel will be held in fault for col- 
lision with a steamer where, when sailing 
on parallel courses, with ample space be- 
tween them, she changes her course to cross 
the steamer's bows, so near that the latter 
could not, by reversing, avoid her 36 

If the collision "is occasioned by an altera- 
tion of the course of the sailing vessel, it 
devolves upon her to prove the" propriety or 
necessity of such movement 36 o 

Mere apprehension of danger, not then im- 
minent, is not sufficient to justify a change 
of course by a sailing vessel - meeting a 
steamer under way. 328 
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In an action for damages to a sailing ves- 
sel by collision with a steamer, the burden 
of proof lies in. the first instance on the libel- 
ant 

Vessels moored, etc. 

A vessel cast off from a tug in a tideway 
at fault for collision with a vessel moored 
cannot recover for increased damage from 
the fact that the latter's anchor was atrin. . 122 

Tugs and tows. 

Tug held in fault for starting out with a 
tow in a tide so strong that she could not 
control her maneuver, and was forced against 
a vessel lying at a pier 1 

A steamer is liable for a collision with a 
scow, caused by the steamer suddenly chan- 
ging her course to avoid being run into by 
a sailing vessel, unless it is proved that the 
steamer was without fault in getting into 
a position which made the change of course 
necessary. (Reversing 969) 970 

Iiookonts. 

The fact that the master of a vessel was 
acting as wheelsman and lookout will render 
the vessel liable where the proofs leave it 
doubtful whether such fact contributed to 
the collision 872 

The failure of a lookout to report a vessel 
which he sees is evidence of negligence in 
the performance of his other duties G85 

Particular instances of collision. 

Between sail vessel just coming to anchor 
off the Battery at New York, and steamer 
descending the river, where both were held 
at fault; the sail vessel for want of a look- 
out, and the steamer for traveling too near 
the shore, in the night, at too great speed. . 299 

Between steamer and schooner at sea, 
where both were held in fault; the foimer 
for not taking prompt measures to avoid the 
collision, and the latter for not seeing the 
steamer before changing her course 936 

Between scow cast off from tug in tide- 
way and with a sheer and vessel at anchor, 
where former was held solely at fault 122 

Procedure. 

A joint action for collision cannot be 
maintained in rem against one vessel and 
m personam against the owner of another. . 869 

Where the blame for a collision is found 
to lie with the libelant alone, the costs will 
be taxed against him 305 

CONFLICT OF LAWS. 

Where a policy of insurance is written 
at the home office of the insurance company, 
and transmitted to an agent in another state, 
who had authority to receive applications 
for policies and payment of premiums, and 
through whom losses were paid, the contract 
is governed by the laws of the state of the 
domicile of the company 704 

Where the contract was that the purchas- 
ers should pay the sellers in England, and 
the uniform mode of payment was to remit 
bills of exchange on England, the contract 
will be held to be governed by the laws of 
that country 821 

CONFUSION OF GOODS. 

An agent who, without authority, mixes 
his principal's goods with his own, so that 
he cannot distinguish them, must lose what 
he contributed 737 

CONSTITUTIONAL LAW. 

The limitation in the fifth amendment, 

when in actual service in time of war or 

public danger," refers only to the militia, 
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and does not apply to the regular land and 
naval forces. In respect to the latter, the 
power of congress is irrespective of the ac- 
tual condition of the country, and the same 
in time of peace as in time of war or public 
danger ° 1160 

The power of controlling navigation is 
incidental to the power to regulate com- 
merce, which the constitution confers upon 
congress; and, consequently, the power of 
congress over the vessel is co-extensive 
with that over the cargo 239 

Under the power to regulate commerce 
and to make all laws necessary and proper 
for carrying that power into effect, con- 
gress has authority to give full protection 
to commerce by its criminal jurisprudence 997 

Statutes passed by congress in pursuance 
of this power are of paramount authority, 
and cannot be invalidated or impaired by 
the action of any state or states. Any 
law, ordinance, or constitution made by 
them for that purpose is wholly nugatory, 
and can afford no legal protection to those 
who may act under it 

A state law providing that a note whose 
consideration is the right to make, use, or 
vend a patented invention, shall bear upon 
its face the words "given for a patent 
right," and that such note shall be subject 
to the same defenses in the hands of a 
third person as in the hands of the original 
owner, impairs the value of patent right 
property, and is unconstitutional 
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CONTINUANCE. 



If, after a plea of nil debet by the ap- 
pearance bail, the principal gives special 
bail, and pleads the same plea, plaintiff is 
entitled to a continuance of course 387 

The court will not continue a cause for 
the absence of a witness who has been 
summoned, if no attachment has been 
moved for, if the witness resides within 
100 miles of the place, although he resides 
out of the district 536 

CONTRACTS. 

See, also, "Sale"; "Vendor and Purchaser." 

Although a letter of retraction of an offer 
of sale be actually on the way at the time 
that letter of acceptance is mailed, yet the 
contract is closed unless such letter of retrac- 
tion be received prior to the mailing of the 
letter of acceptance 373 

A contract between the heir contesting a 
will, which excluded him, and the execu- 
tor, for a division of the estate between 
them if the heir was successful, is void as 
against public policy 135 

Where, on a contract for the sale of 
grain, the parties do not contemplate de- 
livery, but expect simply to settle the dif- 
ferences as established by future prices, 
the contract is void as a wager contract. . 828 

If a purchase or sale of grain for future 
delivery, made in the form of a contract, is 
in fact simply a bet or wager on differ- 
ences, the form it assumes does not affect 
its invalidity *3S 

A contract for the sale or purchase of 
grain for future delivery, legitimate on its 
face, cannot be held void as a wagering 
contract merely by showing that one of the 
parties so understood it. To render it void, 
it must be proved that both parties regard- 
ed it simply a wager on differences *3S 

"Puts," or the privilege, for a nominal 
consideration, of delivering a large quantity, 
of grain within a certain time at a speci- 
fied price, when talfen of persons natori- 
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ously rnnuing a "corner," are wager con- 
tracts, and void as against public policy. . 828 

A custom or usage of paying debts in 
Confederate notes in the insurrectionary 
states during the war of the Rebellion was 
illegal, and cannot be sanctioned as of any 
binding force 17 

A bond given in 1869, payable in "dol- 
lars" generally, was payable in gold and 
silver only; but, after the passage of the 
legal tender acts, it could lawfully be dis- 
charged by legal tender notes 17 

The performance of a contract to deliver 
teas of the first quality is not excused by 
the fact that no such teas can be obtained 
in the market 887 

A subsequent agreement to diminish the 
quantity and the price, of certain goods 
contracted to be delivered does not excuse 
the contractor for a violation of the con- 
tract as to quality 887 

In an action for damages for a breach 
of contract, no evidence of fraud is admis- 
sible 55 

Damages for a breach of contract for the 
delivery of goods do not bear interest 887 

On breach of a contract to haul all the 
stone which defendant had contracted to 
supply for certain work, where plaintiff, 
after part performance, was not allowed to 
complete, he is entitled to recover the con- 
tract price for the material hauled, to- 
gether with the profit he would have made 
had he been allowed to complete the con- 
tract 1QS5 

In an action on a note for the price of 
goods, where defendant sets up damages 
for a breach of contract, the same should 
be allowed as at the date of the verdict, 
and not at the date of delivery of the 
goods, so as to carry interest 888 



COPYRIGHT. 

A photograph is not a print, cut, or en- 
graving, within Act Feb. 3, 1831, § 1 424 



CORPORATIONS. 

See, also, "Banks and Banking"; "Building 
and Loan Associations"; "Municipal Corpora- 
tions"; "Railroad Companies." 

Two states may, by concurrent legisla- 
tion, unite in creating the same corporate 
body 73 

Under Act Mass. March 3, 1809, provid- 
ing that the "corporation may, * * * at 
any legal meeting called for that purpose, 
assess" each share, etc., the power to as- 
sess cannot be delegated to the directors. . 312 

A by-law authorizing the directors "to 
take care of the interests and manage the 
concerns of the corporation," does not im- 
port an intention to delegate to the direct- 
ors the power to lay assessments 312 

An unauthorized assessment of the same 
amount as a dividend previously declared, 
made payable on the same day, cannot be 
collected out of such dividend, without con- 
sent of the stockholder 312 

The capital stock of a bank is a trust 
fund for the payment of the bank notes; 
and where any portion of it, before the 
expiration of the bank charter, is divided 
among its stockholders without providing 
funds which ultimately are sufficient to pay 
the outstanding bank notes, the fund may 
be followed into the hands of the stock- 
holders 435 

A ,bill in equity for such purpose might 
be maintained by some of the holders of 
the bank notes against some of the stock- 
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holders, the impossibility of bringing all 
before the court being sufficient to dispense 
with the ordinary rule of making all par- 
ties in interest parties 435 

In such ease the decree against the stock- 
holders before the court should be only for 
their contributory share of the debt, in the 
proportion which the stock held by them 
bore to the whole capital stock 435 

In New York, a receiver appointed under 
a judgment creditors' bill may recover un- 
paid subscriptions to the capital stock with- 
out a previous call by the corporation. .. . 265 

A stockholder may sue to enjoin the col- 
lection of a tax against the corporation, 
making the directors parties defendants to 
the bill 606 

A manufacturing corporation is not lia- 
ble upon a note or evidence of indebtedness 
indorsed by an officer for the accommoda- 
tion of a third person 654 

The authority of an officer to sign and 
indorse promissory notes for the company 
does not imply authority to sign or indorse 
notes for the accommodation of third per- 
sons . 654 

In a bill against a foreign corporation by 
a judgment creditor for a sequestration of 
its property and the appointment of a re- 
ceiver with power to collect unpaid sub- 
scriptions to stock, it is a sufficient state- 
ment of the amount of such unpaid sub- 
scriptions to state that they are more than 
sufficient to pay the judgment 265 

The fact that such corporation has no 
property in the district, and no property 
anywhere but the demands for such un- 
paid subscriptions, is no objection to the 
jurisdiction of the court, and no defense 
to such suit 26o 

cnsTS. 

See, also, "Witnesses." 

As to the allowance of costs in the fed- 
eral courts prior to the fee bill of 1853, 
see 1058 

Act March 3, 1847, regulating costs in 
admiralty proceedings in rem where less 
than S100 is recovered, is repealed by Act 
Feb. 26, 1853 879 

Full costs will be given in an action of 
covenant, though the verdict be for one 
cent only 517 

Where, in a suit in equity for infringe- 
ment of a patent, defendant was held to 
have, infringed one claim, and another 
claim was held to be invalid, no costs were 
allowed to either party 776 

The amount of the costs of a suit in New 
York may be proved by parol 552 

The acts of congress in relation to costs 
in the ease of a cause removed from a 
state court to the federal court apply only 
to such costs as accrue after the removal 406 

A bond for costs, which omits the name 
of the nonresident plaintiff about _to insti- 
tute suit, is defective, and the suit should 
be dismissed 8 

Nor can bond be given after the institu- 
tion of suit, so as to prevent dismissal. ... 8 

Witnesses who attend without being 
summoned are voluntary witnesses, and 
their fees cannot be taxed against the los- 
ing party 518 

Models of the invention described in the 
plaintiff's patent, and procured by the de- 
fendant in good faith, may be included in 
the taxation of costs, but not other models 518 

Copies of patents, either that of the 
plaintiff or others, procured by the defend- 
ant, cannot be taxed as costs to the plain- 
tiff 518 
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COUNTIES. 

See, also, "Municipal Corporations"; "Kail- 
road Companies." 

Page 

A county which, in disregard of the lim- 
itation upon the power given it by statute 
to issue bonds, issues them absolutely pay- 
able to bearer, is liable thereon to a bona 
fide holder for value, who bought them in 
the market in the course of trade. . . ' 426 

In the case of bonds issued in pursuance 
of the authority of an ambiguously worded 
statute, the court will adopt a liberal con- 
struction in order to sustain them, though 
it would have prevented their issue had 
application been made therefor in season. . 493 

An election which results unfavorably to 
the subscription for stock in a railway 
company does not exhaust the power of the 
couniy board to subscribe, but the question 
may again be put to vote 544 

COURTS. . 

See, also, "Admiralty"; "Bankruptcy"; "Crim- 
inal Law": "Equity"; "Judges"; "Removal 
of Causes." 

Comparative authority of federal and 
state courts: Process. 

The fact that a state law provides a 
mode in which a third person may inter- 
vene when his property is attached on pro- 
cess against another does not prevent such 
person maintaining replevin in the federal 
court, where his property is attached un- 
der process of a state court 1111 

In the case of an inseparable railroad line 
running through two states, the court of 
the place of residence of its principal of- 
fice may appoint a receiver of its entire 
property „• • • • «*> 

In the case of two suits between differ- 
ent parties having different purposes in 
view, commenced in courts of co-ordinate ju- 
risdiction, where possession of property 
which is the subject of the suit is necessary 
to the relief asked in each case, that court 
which first seizes the property acquires ju- 
risdiction over it, to the exclusion of the 
other, no matter when the suits were com- 
menced, or process in personam was served. 73 

The court, on a bill filed by railroad 
bondholders to construe a trust deed and- 
to compel trustees to take possession, or 
for the appointment of a receiver, on serv- 
ice of a subpcena and a restraining order, 
obtains constructive possession of the trust 
property, and possession taken under pro- 
cess of another court in subsequent pro- ' 
ceedings is in contempt of the former, 
though the latter court first obtains actual 
possession. (Per Woods, G. J.) 73 

Federal courts— Grounds of jurisdiction. 

An alien assignee of a judgment obtain- 
ed by a nonresident can maintain a suit 
thereon in the federal court, though his 
immediate assignor was a citizen of the 
same state wtih defendant 122 

The mere allegation that a party is an 
alien is not sufficient to give jurisdiction. 
There must be an allegation that he is a 
subject or citizen of some one foreign state . . 116 

In the ease of a corporation, it must be 
alleged that all the corporators are citi- 
zens of some one or more state or states 
of the United States 116 

A citizen of lone state may sue in the 
federal circuit court of another state to 
restrain acts which, if consummated, 
would do irreparable injury to his proper- 
ty in the latter state 626 

If the jurisdiction of the court could be 
ousted by making all the parties concerned 
in interest plaintiffs, those who are citizens 
of the same state with the real defendants 
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may refuse to join in the suit, and may be 
made defendants 388 

■ ■' ■ Circuit courts. 

The circuit court has jurisdiction to aid 
in enforcing the judgment of a state court 116 

A state cannot maintain as plaintiff an 
action in the circuit court of the United 
States 382 

Act Feb. 28, 1839, does not enable the 
federal circuit courts to make a decree in 
equity which may affect a resulting inter- 
est in the subject of controversy vested in 
a party not before the court 331 

Where an objection for the want of such 
a party has been sustained at a final hear- 
ing, the court, instead of dismissing the 
bill, usually retains the cause, in order that 
he may be made a party ».... 

A proceeding to bring into court a per- 
son who becomes a necessary party in con- 
sequence of an act performed by himself, 
after the commencement of the suit, though 
supplemental as to the former parties, is 
original as to the new party, and, though 
the former suit was commenced before the 
passage of Act May 4, 1S58. it may, if 
afterwards instituted, be, within the mean- 
ing of the law, a suit brought after its en- 
actment 331 

Under that act, and under the previous 
law and practice of the circuit courts in 
equity, a subpcena issued in such a case, 
out of the circuit court for either of two dis- 
tricts of a state, may be served in the oth- 
er district of the same state 331 

The holder of bank notes payable to bear- 
er is not an assignee of a chose in action 
within the judiciary act of 1789 (section 
11), limiting the jurisdiction of the circuit 
court 435 

A foreign corporation doing business in 
Illinois is liable to be sued there in the 
federal court, though there be no express 
provision of statute in regard to service. . 

Such a corporation is to be "found' 1 
there, within the meaning of the United 
States statutes, which provide that no suit 
shall be brought against any person in any 
district other than that in which he is an 
inhabitant, or where he is found. ......... 253 • 

— District courts. 

The district court in one state has no 
jurisdiction in personam against a citizen 
of another state, not served with process 
in the former state 125 

The eleventh section of the judiciary act 
of 1789 applies to the courts of the United 
States sitting in admiralty, as well as 
when sitting in equity and common law. . . 150 

Jurisdiction cannot be obtained on libel 
in personam, in admiralty, by process of 
foreign attachment, where respondent, be- 
ing a nonresident, is not found within the 
district 150 

Administration of state laws. 

The federal courts follow the rules of 

construction of state statutes established 
by the highest courts of the state 606 

On questions touching the tenure of real 
estate the federal courts are to be govern- 
ed by the laws and decisions of the courts 
of the country where such real estate is 
situated 947 

The federal circuit courts will follow the 
decision of the highest state court as to the 
admissibility of evidence arid the force and 
effect of deeds defectively acknowledged . . 707 

— — Procedure. 

A state law regulating the practice of the 
state courts does not apply to the federal 
courts unless adopted by such courts or 

the act of congress 792 

The federal court, in granting writs of 

mandamus for the purpose of compelling 

i a municipal corporation to levy a tax, will 
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conform as much as possible to the state 
practice in similar cases 385 

Local courts. 

The orphans' court of the District of Co- 
lumbia has no jurisdiction, bv virtue of 
Act Md. 1789, sube. 12, § 3, and Id. sube. 
ly, § 12, or otherwise, to inquire whether a 
father be a fit person to be intrusted with 
the personal custody and education of his 
children. Its jurisdiction, as to him, extends 
only to the due care and management of 
the infant's estate 1069 

CRIMINAL LAW. 

See, also, "Arrest"; "Grand Jury"; "Habeas 
Corpus"; "Indictment and Information"; Trea- 
son." 

Congress has not, by the crimes acts of 
1825 and 1835 (4 Stat. 115, 775), given to 
the civil courts any jurisdiction over the 
crime of murder, when committed on board 
a United States ship of war, and triable 
before a court-martial under the navv reg- 
ulations 1160 

Qutere, whether Act Sept. 24, 1789,1 11, 
conferring on the circuit court concurrent 
jurisdiction -with the district court of all 
crimes and offenses cognizable therein, ap- 
plies to jurisdiction subsequentlv conferred 
on the district court in specific terms un- 
der the fugitive slave law 1013 

The federal criminal laws are to be en- 
forced by the federal judiciary without 
any regard to the criminal laws of the 
state in which the court is sitting, or the 
nature of the crime under the state laws. . 9S1 

Under the constitution, treason or other 
crime committed within the limits of the 
United States can be tried only within the 
state and judicial district within which it 
is committed, and the accused has the 
right to a trial by jury in such state or 
district. If, therefore, the condition of 
such state or district be such that the fed- 
oral courts there cannot or will not per- 
form their functions, crimes committed 
" there cannot be punished by the regular ad- 
ministration of justice 1042 

Offenses committed without the limits of 
the United States, upon the ocean, must 
be tried in the judicial district into which 
the offender is first brought, or in which 

he shall have been first apprehended 

1042, 1049 

It is an offense punishable by fine and 
imprisonment, under the act of 1799 (1 
Stat. 618. c. 1>. for a citizen of the United 
States, at a time when a part of the in- 
habitants of the United States are in re- 
bellion against the government, to write 
letters to a member of the British parlia- 
ment, urging that body to acknowledge 
the independence of the insurgents 1049 

In cases of misdemeanor, not only those 
who are present, participating in the act, 
but those who, though absent when the of- 
fense was committed, did procure, counsel, 
command, or abet others to commit it, are 
indictable as principals 983 

Language addressed to persons who im- 
mediately afterwards commit an offense, if 
actually intended by the speaker to incite 
those addressed to commit it, and adapted 
thus to incite them, is such a counseling 
or advising to the crime as the law con- 
templates, and the person so inciting is 
liable to indictment as a principal 983 

In a case where a jury declared that 
they could not agree after being kept in 
consultation several days, the judge gave 
them a binding instruction to bring in a 
verdict of guilty 257 
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In order that a usage of trade shall con- 
trol the method of stating accounts be- 
tween two persons, it must have been con- 
tinued for such a length of time as to 
have become generally known to those en- 
gaged in the trade, and must be so gen- 
eral as to have become the general rule of 
commercial intercourse, in the absence of 
any special agreement or particular course 
of dealing between individuals 821 

A custom among commission merchants 
who buy and sell grain for customers to 
settle the difference in margins between 
themselves, their customers being substi- 
tuted as parties to the contracts, held valid, 
and binding 33 

Evidence is admissible of a usage "to" ex-' 
plain a clause in a contract of insurance, 
when the law is unsettled; and in such case 
the usage, and not the opinions of witnesses, 
must control ' 37(5 

The existence of a usage may be proved 
by one witness §21 

CUSTOMS DUTIES. 

Customs laws. 

. Privateers are included within the exemp- 
tion of "ships or vessels of war" from mak- 
ing a report and entry on arriving at a port 
%*&$ United States. (Act March 2, 1799, 
§ 3D .' 239 

Il S roi ? e: Entr y : Appraisal. 

Purchases are considered as made at the 
date of the invoices, and not when the or- 
ders for goods were accepted when the mar- 
ket rate has advanced 138 

The value of an import is determined by 
the appraisal, and the duty fixed by law 
must be assessed by the collector upon the 
value so determined 70 

Act July 30, 1816, did not varv the law 
previously in force regulating the method 
of ascertaining the quantity of merchandise 
imported 147 

The weight of the boxes, cases, or pack- 
ages in which goods are imported is not the 
subject of appraisement, within the meaning 

of Act July 30, 1846, §8 147 

. Where the importer does not object, an 
appraisal by samples taken by a sampler 
where the appraisers did not see the pack- 
ages, held sufficient 900 

Where samples are fairly selected from 
one in ten of the packages, and are fullv 
identified, it is of no importance whether 
they were drawn from the packages by the 
appraisers themselves, or by the official sam- 
pler of the appraisers' department 900 

An objection that the samples produced 
before the merchant appraisers on appeal 
were not identified must be taken on the ap- 
peal 900 

Payment: Protest. 

The importer should state in his protest 
every charge objected to 09 

Actions for duties paid. 

In an action to recover duties paid under 
protest, the importers cannot avail them- 
selves of any objections to the action of the 
customs officers, except those specified in the 
protests 133 

Violations of law. 

Where a valuation of molasses in casks in 
an invoice is correct, but the quantity stated 
in the invoice is less than the actual quanti- 
ty found on gauging, the ease is not one for 
the imposition of a penalty for undervalua- 
tion, under Act July 30, 1846, § 8 903 

Where an invoice of molasses in casks 
does not specify the number of gallons, the 
case is one of undervaluation, and the pen- 
alty may properly be imposed 903 
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Under Act July 14, 1832, § 14, it is not a 
■distinct and substantive ground of forfeiture 
that on the opening, etc., of<a package of 
imported goods, etc., the same are not found 
to correspond with the entry at the cus- 
tomhouse 714 

Charge to grand jury on the subject of 
frauds upon the revenue in obtaining pay- 
ment of money on drawbacks on the expor- 
tation of goods which have paid internal 
revenue taxes 978 

DAMAGES. 

Sales of goods at auction are not con- 
clusive evidence of the value of goods in 
an action for damages for breach of con- 
tract 52 

The damages in the case of a rotten and 
unseaworthy vessel brought in collision 
"with a wharf, where the condition of the 
vessel was not the sole cause of- the injury, 
are the natural and necessary consequen- 
ces of the collision to the vessel in her ac- 
tual state of repair. 025 

The master of a vessel who willingly and 
knowingly carries into execution the sen- 
tence of banishment of an illegal and self- 
constituted body of men is liable for ex- 
emplary damages 781 

In actions of tort the motive of defend- 
ant may be inquired into to increase the 
■compensation 781 

DEED. 

See, also, "Acknowledgment." 

A deed to A., in consideration of a sum 
of money paid, or secured to be paid, in the 
usual form of a deed of bargain and sale, 
is to be considered as a conveyance exe- 
cuted, notwithstanding a covenant by the 
grantor "to make a patent," which can on- 
ly mean to obtain one, and deliver it to the 
grantee 63 

Under the resolve of the legislature of 
New Hampshire, approved June 22. 1831, 
conveyances of state lands by a land com- 
missioner may be recorded in the office of 
the secretary of state at any time, and 
take effect only on being so recorded 533 

A curative statute, passed in a state in 
which a deed of land in another state was 
improperly acknowledged, cannot act ex- 
traterritorially and work curatively upon the 
■deed in such other state. Y07 

Act Mo. Feb. 22, 1868, does not repeal 
Rev. St. Mo. c. 109. § 38, pertaining to the 
admissibility in evidence of certified copies 
of deeds for military bounty lands, nor 
does it abrogate the common-law mode -of 
proving the execution of deeds 707 
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DEMURRAGE. 

The lien for demurrage is lost by a deliv- 
ery of the cargo, and a receipt of the 
freight, without any agreement that it is to 
lie held subject to the lien. A statement by 
the master that he should look to the car- 
go for the claim will not preserve the lien 

DEPOSITIONS. 

The notice of taking the deposition un- 
•der Act 1789, § '30, must be given by tlie 
magistrate before whom the deposition is 
to be taken. A notice given by the party 
5s not sufficient 

The ex parte deposition of a deceased 
■witness, not taken by consent, cannot ue 
read in evidence 

Rev. St. § 864, must be strictly complied 
"with in taking depositions de bene esse; 
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and the witness must be sworn to testify 
the "whole truth" on the entire subject of 
the depositions, and not as to each inter- 
rogatory 255 

As to the mode of administering the 
oath, it is sufficient in that respect to fol- 
low the directions of the statute law of the 
state of the United States where the depo- 
sitions were taken. .' 255 

The deposition of a witness, on the part 
of the plaintiff, who had given certificates 
upon which a recovery was expected to 
be obtained, and who expected a commis- 
sion of 1 per cent, on the amount to be 
recovered from the defendant, but which 
certificates were not evidence in the cause, 
is admissible 55 

The testimony of a witness, taken under 
a commission directed to five persons, or 
any one of - them, cannot be read in evi- 
dence if another person than the commis- 
sioner, and who was not named in rue 
commission, assisted in taking the exami- 
nation of the witness 55 

Depositions under a commission issued to 
a place where the commissioners are pro- 
hibited executing the commission, taken 
according to the law of the place, in the 
presence of the commissioners by the 
judge, are admissible 376 

The certificate of commissioners who 
have taken a deposition that they had taken 
the oath prescribed in their commission is ■ 
sufficient evidence of that fact. 346 

The magistrate who takes a deposition 
under the act of congress must certify the 
reasons of its being taken ,. 552 

If all the interrogatories, either in form or 
substance, are not put to the witnesses, 
the depositions cannot be read 376 

It is no objection to reading a deposition 
taken abroad that the witnesses had previ- 
ously been examined and cross-examined 
under a commission in the United States. . 376 



DESCENT AND DISTRIBUTION. 

In a .suit to obtain the distribution of 
property which came into the hands of the 
administrator of an executor, where plain- 
tiffs claimed as heirs at law and next of 
kin of testator, the legal representative of 
the testator is not°a necessary party 3SS 

In a suit by one of the next of kin to ob- 
tain a distribution of property, the execu- 
tor or administrator of a deceased next of 
kin, and not his devisee or heirs, must be 
made a party 388 



DETINUE. 

Detinue lies against a person who has 
quitted the possession of property prior to 
the institution of suit 521 

A legal eviction or return of the property 
before suit will bar the action 521 

DISCOVERY. 



A cross bill for discovery charging that 
plaintiff was a nominal one, and that the 
real plaintiff was a citizen of the same 
state with defendant, filed after the origi- 
nal bill was set for hearing, on informa- 
tion subsequently, obtained, must be an- 
swered before the original suit is heard. . . S64 
A bill of discovery must set forth a title 

845 sufficient to support or defend a suit, and 
pray a discovery pertinent thereto; and, 
where it cannot be sustained as a bill of 

913 discovery, it cannot be retained for the 
purpose of relief, unless it makes an inde- 
pendent case 841 
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Under the provisions of Act May 18, 
1842, which are made permanent by Act 
March 3, 1845, the district attorneys for 
the Northern and Southern districts of 
New York are entitled to the same fees 
that are allowed to attorneys, solicitors, 
and counsel in the supreme court and court 
of chancery of New York, according to the 
nature of the proceedings, for like services 
rendered therein 1074 

For services rendered to the United 
States by those officers in civil and crimi- 
nal cases, their fees must be taxed accord- 
ing to the latest fee bill in the supreme 
court of New York, in which the rate of 
fees is prescribed for attorneys and coun- 
sel in that court 1074 

The act of the legislature of New York 
abolishing all attorney and counsel fees 
(Laws N. Y. 1849, c. 438, § 303) does not 
affect the right of those district attorneys 
to the rate of compensation allowed to at- 
torneys and counsel in the supreme court 
of New York, as it stood at the time of the 
passage of that act 1074 

Where there is an allowance in the su- 
preme court or court of chancery of New 
York, according to the nature of the pro- 
ceedings, for a corresponding service, the 
district attorney can have no other or 
greater fee : • • 1074 

But it is not necessary, in order to entitle 
the district attorney to fees for a given 
service, that a corresponding fee for a like 
service should be given to attorneys, solic- 
itors, and counsel by an existing law of tne 
state ,. .1074 

Where no such corresponding fee is giv- 
en by any existing law of the state, the 
usage and practice is to refer back to some 
previous law of the state regulating the . 
fees of attorneys and counsel, wherein may 
be found an allowance for a corresponding 
service 1074 

DIVORCE. 

Alimony will not be granted to a wife 
before she answers. 951 

EJECTMENT. 

A warrant and survey of Pennsylvania 
lands, and payment of the purchase mon- 
ey, are sufficient to give a legal right of 
entry in ejectment. 62 

An heir who enters upon the death of a 
tenant for life is an intruder, and not enti- 
tled to notice to quit. 644 

Equitable estoppels in pais cannot be set 
up as a defense to an action at law to re- 
cover the possession of real property 771 

The death of the lessor of the plaintiff 
cannot be taken advantage of upon the gen- 
eral issue 644 

A statement in the answer of the evi- 
dence upon which defendant relies to sus- 
tain his claim of ownership is irrelevant. . 766 

The defendant may allege in his answer 
that he is the owner of the premises in 
controversy, but if he couples such allega- 
tion with a statement of the grounds of his 
title, from which it does not appear that 
he is such owner, the matter may be 
stricken out as sham 766 

A plea stating that defendant is in pos- 
session as assignee of an unsatisfied mort- 
gage, but which does not allege that he 
entered with the assent of the mortgagor, 
is frivolous, but not sham or redundant. . 398 

A statement in the answer that defend- 
ant derives title from the administrators of 
a certain person, it not being alleged that 
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such person ever owned or had any inter- 
est in the property, is frivolous 7G6- 

An allegation that the property was con- 
veyed by administrators, in obedience to 
an order of the probate court, where it 
does not appear that the order was duly or 
lawfully made, or that the court had au- 
thority to make it, is frivolous 766- 

A counterclaim for permanent improve- 
ments should not be pleaded to the whole 
complaint, but only to so much thereof as 
to which it is an answer or defense; and it 
should allege the present value of said im- 
provements, and that they better the con- 
dition of the property for the ordinary pur- 
poses for which it is used 766- 

To set forth the nature and duration of 
an estate, license, or right to the posses- 
sion, under Civ. Code Or. § 316, it is suf- 
ficient to allege that the party is the sole 
or part owner in fee simple or upon condi- 
tion or for life or years of the premises, as 
the case may be; or, in case of some spe- 
cial license or right to the possession for a 
limited time or special use, to state suc- 
cinctly the license or right to the posses- 
sion as claimed, with the necessary facts 
constituting it 39S 

The right to damages given by Code Or. 
§§ 313, 318, includes all damages to which 
the owner is entitled because of the wrong- 
ful occupation, as well for waste commit- 
ted or suffered as the value of the use and 
occupation. Such right is a distinct cause 
of action, and, if joined with a claim for 
possession, should be separately stated... 766- 

ELECTIONS AND VOTERS. 

Under Act May 30, 1870, it is a crime to 
counsel or advise another to vote illegally 
or in any way to procure or aid such vote.. 991 

Act May 31, 1870, to enforce the rights 
of citizens of the United States to vote in 
the several states of the Union, is not un- 
constitutional, on the ground of discrimi- 
nating between different classes of citizens. 
The words "without distinction of race, 
color, or previous condition of servitude" 
are general terms, descriptive in charac- 
ter, and are not restricted and cannot limit 
the preceding words, which apply to all cit- ^ 
izens otherwise qualified to vote 98T 

A registration officer who refuses or 
knowingly omits to give full effect to the 
law, by placing the name of any citizen 
on the list of voters who applies for regis- 
tration, and who is entitled under the state 
constitution and laws to be registered as a 
voter, is guilty of a misdemeanor, and is 
liable to a criminal prosecution, as well as 
to a civil action, by the party aggrieved. . 98T 

EMBEZZLEMENT. 

Charge to grand jury on the law of em- 
bezzlement by officers of national banks. . 97$ 

EQUITY. 

See, also, "Courts"; "Injunction"; "Pleading 
in Equity"; "Practice in Equity." 

Where there is a plain and adequate rem- 
edy at law, a court of chancery has no 
jurisdiction 966- 

If a defendant omits to make his de- 
fense at law, equity will not afford him re- 
lief on the same grounds 751 

In the case of a sale under a decretal or- 
der in equity, where the purchaser enters 
into a covenant with surety to pay the pur- 
chase money, and has defaulted, the rem- 
edy at law is inadequate, and a court of 
equity will compel performance 45S 
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Where, on the partition of lots, quitclaim 
deeds are given, and it is subsequently dis- 
covered that a building which represents 
more than 90 per cent, of the value of the 
property laps over on an adjoining lot, 
equity has jurisdiction to grant relief on 
the ground of mistake 790 

The bare fact that parties who hold an 
equitable title to land cannot sue at law 
does not give the court jurisdiction 864 

After the lapse of 20 years, a bill in eq- 
uity cannot be maintained upon a bond for 
the conveyance of land, where the obligee 
early repudiated its obligation, though the 
obligor considered the bond worthless 674 

A rule to show cause will be granted up- 
on a bill of review to set aside a decree 
only when the decree shows upon its face 
that it is contrary to law, or upon the al- 
legation and prima facie proof of the exist- 
ence of material facts, which, if known, 
would have hindered the decree, and which 
complainant did not know at the former 
trial, and could not have discovered by the 
exercise of reasonable diligence 810 

A bill in equity to recover lands, claim- 
ing only an equitable title thereto, which 
does not set up any facts tending to show 
that defendants were in any way affected 
by their equity, cannot be maintained 864 

Where a bill states a case to which the 
act of limitation applies, without bringing 
it within one of the exceptions, a demur- 
rer will lie thereto 38S 

Where fraud is asserted as a ground of 
relief, as against third persons, a mere de- 
nial of all fraud in themselves and all 
knowledge of fraud in their grantor, is in- 
sufficient, without a denial of a knowledge 
of the facts from which fraud is inferred. 631 

The answer is evidence in favor of de- 
fendant only so far as it is responsive to 
the allegations of the bill. 653 

Where a feigned issue for trial of a fact 
is directed by the court, no declaration of 
any sort is requisite. The case is put on 
the trial list, and the jury sworn to try 
the issue, in the words of the order of is- 
sue itself 100 

ESTOPPEL 

To constitute an estoppel, there must be 
some intended deception of the party to be 
estopped, or such gross negligence on his 
part as to amount to a constructive fraud, 
by which another has been misled to his 
injury 722 

Where a person, by his words or conduct, 
willfully causes another to believe the ex- 
istence of a certain state of things, and in- 
duces him to act on that belief, so as to 
alter his own previous position, the former 
is concluded from averring against the lat- 
ter a different state of things as existing 
at the same time 67 

A person who took a bill of sale as secu- 
rity, and persisted, in an action to recover 
the goods, in claiming the absolute owner- 
ship, is estopped from thereafter claiming 
them as security 67 

A plea of estoppel by conduct, not show- 
ing that the defendant was ignorant of the 
truth of the matter or could not have con- 
veniently ascertained the same, nor that the 
defendant had acted upon the matter 
claimed as an estoppel, will be stricken out 
on motion '. 770 

EVIDENCE. 

See, also, "Deposition"; "Trial"; "Witnesses." 
The federal circuit court takes judicial 



notice of the public laws of the state. 
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Parol evidence cannot be given of the 
contents of printed cards bearing the joint 
names of defendants to prove partnership.. 119 

Parol evidence cannot be given of a 
transfer in waiting, without proof of the 
loss of the writing, or otherwise account- 
ing for its nonproduction 249 

Hearsay and reputation are not admis- 
sible to prove particular facts in a contest 
as to private rights, and proof that a stone 
monument was reputed to have been put 
down to designate a private grant is not 
admissible 350 

Declarations of a witness cannot be giv- 
en in evidence, except only in answer to 
evidence of other declarations of the wit- 
ness, inconsistent with what he had previ- 
ously sworn to 669 

Parol evidence of the declarations of an 
auctioneer, contrary to the written terms 
of sale, is not admissible; but such evi- 
dence, as to the property intended to be 
sold by him, is proper 669 

The private opinion of a witness as to 
the fraud or fairness of plaintiff's conduct, 
derived from facts which appeared before 
the witness as an arbitrator, is not admis- 
sible 913 

When a witness states .the grounds of his 
belief of a material fact, his belief, togeth- 
er with the reasons of his belief, are prop- 
er evidence to be left to the jury 144 

Correspondence, between the parties in a 
cause and others, called for'by notice, but 
which the party who called for it does not 
read, cannot be read by the party produ- 
cing it 55 

It is improper to allow evidence to go to 
the jury which would constitute the ground 
of a separate action '. 722 

EXECUTION. 

See, also, "Attachment"; "Bankruptcy"; "Gar- 
nishment"; "Judgment"; "Judicial Sales." 

An officer leaving property levied on in 
the hands of the defendant subjects it to be 
seized upon by subsequent creditors of the 
defendant 10S0 

An officer of another state forfeits any 
lien he may have on property levied on, by 
allowing it to be taken out of the jurisdic- 
tion of the state 1080 

After the marshal is commanded by the 
writ to bring the proceeds of a sale into 
court, he may pay it to the plaintiff on the 
execution, on his responsibility, for the 
right of the plaintiff to receive it. 647 

The court will not interfere, in a sum- 
mary way, to distribute money, the pro- 
ceeds of an execution, or decide on the 
rights of those who claim it, unless the 
money be paid into court 647 

Where the purchaser at the sale refuses 
to comply with its terms, the marshal 
should again offer the property for sale if 
he has time to do so, and, if not, by a prop- 
er return, enable plaintiff to take out an 
alias vend, ex 647 

The marshal makes his return to process 
at his peril. The court will not dictate its 
form 647 

The return of the marshal to a writ can- 
not be traversed in an action between the 
parties to the suit in which the writ issued . . 130 

The court will not, on motion, discharge a 
prisoner for debt, who has the benefit of the 
bounds, because the creditor refuses to pay 
the daily allowance 88 

EXECUTORS AND ADMINISTRATORS. 

Letters of administration have no opera- 
tion in other states except by sanction of • 
such states 441 
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Notwithstanding the renunciation of an 
executor, under Act ild. 1798, c. 101, subc. 
3, § 7, he can come into court and take the 
responsibility by complying with the law at 
any time before letters of administration 
have been granted to another 964 

An executor could renounce his right as 
executor after acting as such, and be re- 
lieved from his responsibility 1078 

The administration bond of an executor 
is liable if he fails to put in a claim against 
himself 160 

An action will not lie against the sureties 
in an administration bond until a devasta- 
vit has been established in a suit against 
the administrator 849 

A probate court in Oregon held to have 
no power to authorize generally an admin- 
istrator to convey lands in performance of 
his intestate's obligations, but only to con- 
vey specific premises upon the petition of 
the person claiming to be entitled thereto. . 769 

An administrator cannot acquire the title 
to the property of the deceased by paying 
his debts. The property must be sold and 
accounted for by him 230 

Liability of lands of decedents in Penn- 
sylvania for debts, and practice and pro- 
ceedings to sell such lands for payment. . 246 

An administrator has a right at law to 
give a preference to a creditor by confess- 
ing a judgment, and a court of equity will 
not interfere by injunction 248 

In actions against executors and admin- 
istrators, the statute of limitations may be 
pleaded after office judgment 232 

In an action by an administrator upon 
the trial of an issue of non assumpsit, 
plaintiff need not produce his letters of ad- 
ministration 387 

On the plea of "No assets," the practice 
in Pennsylvania is for the jury to find for 
the defendant, and for the plaintiff to pray 
judgment de terris, etc., and of the assets, 
quando, etc 130 

EXEMPTIONS. 

See "Bankruptcy"; "Homestead." 

FACTORS AMD BROKERS. 

A promise by a consignor, on drawing 
upon the consignee, to reimburse him if tue 
proceeds of the goods fall short of the 
amount of the draft, is a contract governed 
by the law of the place of the residence of 
the consignee, at which the amount is pay- 
able : 491 

FALSE PRETENSES. 

The false pretense is complete when de- 
fendant fraudulently obtained the indorse- 
ment of the piosecutor to a draft, whether 
the money is paid thereon or not 958 

In an indictment under Act March 2, 
1831, for obtaining goods, etc., by false 
pretenses, it is error to aver "that by rea- 
son of which false pretense the prisoner 
did then and there unlawfully obtain," etc. 713 

On a trial for obtaining money under 
false pretenses, evidence is admissible that 
the prisoner made false representation to 
other persons for the purpose of obtaining 
money, but not that he had obtained money 
by means of such representation 713 

FERRY. 

The circuit court of the District of Co- 
lumbia has a discretion to grant or refuse 
a license for a ferry over the eastern 
branch of the Potomac river 838 
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A bona fide purchaser for a valuable con- 
sideration and without notice from a fraud- 
ulent grantee will hold the estate at law 

against the original grantor 445 

A- plea to a bill to set aside a conveyance 

I as having been procured by fraud, which 
avers that defendant is a bona fide pur- 
chaser under the original grantee, but fails 

j to aver that he has paid the whole consid- 
eration before notice of plaintiff's claim, 

.is bad 445 

Where a deed in favor of two persons is 
obtained by the fraud of one, although 
without the privity of the other, the deed 
is void as to both 156 

FRAUDULENT CONVEYANCES. 

An absolute bill of sale is fraudulent as 
to creditors, unless accompanied and fol- 
lowed by possession. 19 

A parol gift bona fide made prior to the 
Geneva award for the destruction of a ves- 
sel by a Confederate cruiser is good as 
against subsequent creditors 9 

A parol promise by a husband to his wife 
for love and affection to make such a gift 
does not work a gift, and cannot be en- 
forced . 9 

A conveyance by an insolvent to his 
wife of personal property for a considera- 
tion of one-fifth of its value is conclusively 
fraudulent 135 

To render an antenuptial settlement void 
as in fraud of creditors, both parties must 
concur in- or have notice of the intended 
fraud *156 

If the settlement is not bona fide, the 
fact that it is made for a valuable consid- 
eration will not save it *156 

If the amount of property settled is ex- 
travagant, or grossly out of proportion to 
the station or circumstances of the hus- 
band, and he is embarrassed by debt, and 
the other party knows it, this, of itself, is 
sufficient notice of fraud *156 

To ascertain the purpose of the grantor 
in a marriage settlement, evidence of 
fraudulent transfers by him to other per- 
sons at or about the time of the settlement 
is admissible *156 

Actual knowledge, on the part of the 
prospective wife, of the fraudulent purpose 
of the grantor in'the marriage settlement, 
is not necessary to avoid the deed. A 
knowledge of facts sufficient to excite the 
suspicions of a prudent person, and put her 
on inquiry, amount to notice, and are 
equivalent to actual knowledge *156 

A deed of marriage settlement by a per- 
son in embarrassed circumstances will be 
set aside where the prospective wife knew 
of his embarrassment and demanded a mar- 
riage settlement before she would marry 
him 156 

In a court of law a deed cannot be sus- 
tained in part and avoided in part for in- 
adequacy of consideration 701 

A conveyance by the husband to the 
wife, in consideration of the relinquish- 
ment of the right of dower of other lands 
worth three times as much as the dower 
right, is not absolutely void in a court o* 
law 701 



GAMING. 



See "Contracts. 1 



GARNISHMENT. 

The garnishment act of the territory of 
Arkansas of November, 1S31, is not retro- 
spective 955 



30 Fed. Cas.] 



INDEX. 



1421 



GRAND JURY. 



Page 



Grand jurors may, for cause, be chal- 
lenged by any person to be affected by 
their finding. The right is not restricted 
to such persons as arc in prison or under 
bail upon charges of crime; it may be ex- 
ercised by one who, though still at large, 
has been warned by the prosecuting attor- 
ney of the court that he will be made, dur- 
ing the term, the subject of an indictment 
for perjury 1157 

Where there is reasonable excuse for the 
delay, challenges to members of the grand 
jury will be heard after the body has been 
fully organized 1157 

The accused party has no right to submit 
evidence in his behalf to the grand jury, 
not even with the consent of the prose- 
cuting attorney 1157 

The grand jury are not restricted to act- 
ing upon such cases as may be brought be- 
fore them by the district attorney, but may 
examine any other cases, as they see fit. . . 980 

A grand jury of the United States is lim- 
ited, as to the scope of its investigations, (1) 
to such matters as may be called to its at- 
tention by the court; or (2) may be submit- 
ted by the district attorney; or (3) may 
come to the knowledge of the grand jurors 
in the course of their investigations of the 
matters thus brought before them, or from 
their own observations; or (4) may come 
to their knowledge from the disclosures o*f 
their associates on the grand jury 992 

A grand jury of the United States sitting 
in California has no such general authoritv 
to inspect the books of officers of the Unit- 
ed States as is exercised by the grand 
juries of the state in relation to the books 
of the state officers 992 

Grand jurors should present no one, un- 
less, in their deliberate judgment, the evi- 
dence before them is sufficient, in the ab- 
sence of any other proof, to justify the con- 
viction of the party accused 99S 

To justify the finding of an indictment, 
the grand jury must believe that the ac- 
cused is guilty. They should be convinced 
that the evidence before them, unexplained 
and uncontradicted, would warrant a con- 
viction by a petit jury. 992 

The district attorney has a right to be 
present before the federal grand jury at 
the taking of testimony, for the purpose of 
giving information or advice, and may in- 
terrogate the witnesses; but he has no 
right to be present during the deliberations 
of the grand jury 992 

It is the duty of the grand jurors to keep 
their deliberations secret. They are not at 
liberty to state even that they have had a 
particular matter under consideration. 
They should allow no one to question them 
as to their own individual actions or the 
actions of their associates on the grand 
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It is a crime, under the act of 1872, for a 
person, in violation thereof, and for the 
purpose of influencing the action of a 
grand jury, to send to them any letter or 
communication relating to any matter 
pending before them, or pertaining to their 
duties, without a previous order of the 
court 992 



GRANT. 

See, also, "Public Lands." 

It is not necessary to produce the deed 
poll, from the person in whose name the 
application was made for a tract of land, 
in order to support the title of the plaintiff 
in an ejectment for the land, the plaintiff 
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having obtained the warrant and paid the 
purchase money 62 

The entry, in the books of the land office, 
that the balance of the purchase money 
was paid by the person "to whom the pat- 
ent had issued," is evidence that a patent 
did issue, although the patent is not pro- 
duced 63 

_ Where, a judicial measurement and de- 
livery of a tract of land according to fixed 
boundaries has been made by the Mexican 
government, and long acquiesced in, such 
boundaries will not be modified, although 
they include a considerable quantity in ex- 
cess of the amount sp?eified in the grant. . SS2 

The court has no jurisdiction of an ap- 
peal from the decision of the board of land 
commissioners where notice, is not filed 
with the clerk within six months, as pre- 
scribed by the act of 1S52 SS9 

Claim to Mexican land grant confirmed 
upon the evidence 885 

GUARDIAN AND WARD. 

In all cases where an infant is a ward of 
chancery, no act can be done affecting the 
person, property, or estate of the minor, 
unless under the direction, expressed or im- 
plied, of the chancery court itself 1109 

HABEAS CORPUS. 

When a debtor is in the prison bounds, 
the court will not award a habeas corpus 
to discharge him on the ground that his 
creditor has refused to pay his daily allow- 
ance u_46 

Courts will refuse the writ where no 
probable ground of relief is shown in the 
petition, or where it appears that petitioner 
is duly committed for felony or treason 
plainly expressed in the warrant of com- 
mitment 20S 

But where probable ground is shown thai: ~ 
the party is in custody under or bv color of 
the authority of the United States, and is 
imprisoned without just cause, and there- 
fore has a right to be delivered, the writ 
of habeas corpus then becomes a writ of 
right, which may not be denied 288 

Wher.e the service of the writ was pre- 
vented by force, it was ordered to be 
placed on the files of the court to be served 
when and where practicable 288 

HOMESTEAD. 

See, also, "Bankruptcy." 

Where a person has acquired a right to 
a rural homestead under the Texas laws, 
the subsequent extension of the limits of a 
city, so as to embrace a. part thereof, does 
not affect such right 835 

HUSBAND AND WIFE. 

In the absence of consent on the part of 
her husband, a wife cannot dispose of her 
personal property by will during his life- 
tune 108S 

Where a husband voluntarily abandoned 
his wife and neglected to provide for her, 
she may dispose of any property she may 
have subsequently acquired in such man- 
ner as she may please 1088 

Where a woman, during coverture, 
makes a contract in reference to her sep- 
arate estate, and subsequently, after the 
death of her husband, promises to pay the 
same, she is liable 964 
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INDICTMENT AND INFORMATION. 

Pago 
The offense need not be called by its stat- 
utory name where it is set out in luec 
verba • 958 

INFANCY. 

Infancy cannot be given in evidence up- ° 
on a plea of nil debet to an action of debt 
on a promissory note in Virginia. ........ 840 

INJUNCTION. 

See, also, "Patents." 

At the time of granting an order to show 
cause against a motion for a preliminary 
injunction, an immediate restraining order 
may be granted, to be in force until the de- 
cision of the motion, for the purpose of 
preventing irreparable injury to complain- 
ant (Rev. St. §§ 718, 4921.) 896 

Reasonable notice is required to be given 
to the defendant of the time and place for 
moving for an injunction. 226, 751 

The provision of the judiciary act of 1793 
requiring reasonable notice of a motion for 
a preliminary injunction is repealed by Act 
June 22, 1874 896 

The defendant will be heard in opposi- 
tion to the motion, and he is permitted to 
file his answer x 226 

Affidavits will be received in behalf of 
both parties on application for an injunc- 
tion 226 

An injunction will be refused when there 
has been a failure to file a bill in equity, 
as there is, in such a case, nothing upon 
which a motion for an injunction can rest 116 

A judgment in attachment will be en- 
joined if defendant had no actual notice, 
and had a good defense, and his failure to 
make defense was owing, not to any fault 
or negligence on his part, but to the fault 
of the plaintiff 930 

Mere negligence in an attorney, unac- 
companied by fraudulent combination or 
connivance, is not sufficient to arrest a 
judgment at law 751 

A suit will lie to restrain the collection 
of an unlawful tax against a corporation, 
the remedy at law being inadequate 606 

A rule to show cause why an attachment 
should not issue for breach of an injunction 
in the federal circuit court is not the prop- 
er practice, but a motion should be made, 
on notice, that defendant stand committed 
for the breach 622 

"Where an injunction has been dissolved, 
and afterwards reinstated, and is s*iii 
pending, no suit can be maintained on the 
injunction bond as for a breach of it 963 

INSOLVENCY. 

See, also, "Bankruptcy." 

A discharge of a debtor, under a state 
insolvent law, does not discharge a debt 
due by him to a person who resides in an- 
other state at the time the insolvent pro- 
ceedings take place, and who does not be- 
come a party to such proceedings 644 

That the debt has passed into a judg- 
ment before the proceedings makes no dif- 
ference 644 

Nor does it make any difference that the 
indebtedness rests on a contract payable at 
a place within the state in which the in- 
solvent proceedings take place 644 

A discharge under the insolvent law of one 
state bars an action for a debt contracted 
in another 652 



285 



Pago 
Insolvent laws of a state have no effect 
beyond the limits thereof, and a discharge 
of a debtor under the insolvent law of Penn- 
sylvania will not protect him from arrest by 
a citizen of New York for a debt payable 
in New York or to a citizen of that state. . 494 

A conveyance executed under the Penn- 
sylvania insolvent law of 1799 will not oper- 
ate to bar an estate tail 63 

INSURANCE. 

See, also, "Marine Insurance." 

A policy lapses by failure to pay a pre- 
mium in advance as it becomes due unless 
the course of dealing between the agent and 
the insured has been such as to induce a 
belief that the premium has been paid by 
the exchange of individual accounts between 
such persons 301 

Under Act Mass. 1861, c. 186, hdd, that 
a paid-up policy proportioned to the premi- 
ums paid could be obtained after forfeiture 
of the policy by failure to pay a premium. . 

The right of an insured to a paid-up pol- 
icy under the policy and Act Mass. 1861, 
c. 186, is a property right whieh survives to 
his representatives 285 

Equity could not relieve against the fail- 
ure to submit notice of the claim and proof 
of death within 90 days, as provided by 
statute, so as to keep the original policy in 
force, though this failure resulted from ig- 
norance of the existence of the policy 285 

A representation in the application that 
the applicant is "sober and temperate" does 
not mean that he totally abstains from the 
use of intoxicating liquors, or that he may 
not have been drunk on some occasions. It 
means, rather, that he is temperate in the 
use of spirituous liquors, — not addicted to 
their excessive use 407 

Under a policy conditioned to be void in 
case the insured should "die by his own 
hand," there is no liability if the insured 
kills himself while in the possession of his 
ordinary reasoning faculties, and from anger, 
pride, jealousy, or a desire to escape from 
the ills of life 407 

If, however, his reasoning faculties are 
so far impaired that he is not able to un- 
derstand the moral character, the general 
nature, consequences, and effect of his act, 
or if he was impelled thereto by an insane 
impulse, which he had not the power to re- 
sist, the insurer is liable 407 

Neither an act of suicide, nor an attempt 
nor a threat to commit suicide, creates a pre- 
sumption of insanity that would be suffi- 
cient to justify a jury in finding a person 
insane; but such an act may be considered, 
in connection with the previous demeanor 
and conduct of the person, as evidence of 
insanity 413 

The declarations of the insured husband, 
made after the date of the policy, as to his 
health existing, or matters of private his- 
tory occurring, prior to the date of the 
policy, are not admissible as evidence in a 
suit by the wife upon her policy 143 

Forfeitures provided for in policies are 
for the benefit of the insurer, and may be 
waived by it 856 

A forfeiture will be considered as waived 
where, subsequent to its accruing, the insur- 
er, with knowledge of the facts, recognizes 
the contract as still subsisting, and mani- 
fests an intent not to take advantage of the 
forfeiture, and does no act prior to the death 
of the insurer indicating a purpose to claim 
it 856 

An agreement in the policy that no action 
should be sustainable at law or equity until 
arbitration shall have determined what 
amount is due is not unlawful, and in such 
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case a reference and ascertainment of the 
amount -due are conditions precedent to the 
right of action 808 

INTEREST. 

See, also, "Banks and Banking"; "Usury." 

The balance found due on a statement of 
account may properly bear interest, though 
items of interest were included in the ac- 
count 821 

Interest will not be allowed on unliquidat- 
ed and contested claims sounding in dam- 
ages 52 

Where an attachment is laid on money 
in the hands of a third person,' interest ceases 
from the time of the attachment until it is 
dissolved; but when a debtor, who is also 
a creditor, lays an attachment in his own 
hands, interest is chargeable, during the 
continuance of the attachment 55 

INTERNAL REVENUE. 

A beneficial interest, arising after Act 
June 30, 1864, was passed, under a will of 
a person who died before the act was pass- 
ed, on the termination of a life estate, is a 
"succession," subject to tax under sections 
127, 133 *667 

A mining company assaying its own ores 
only, and not assaying any bullion or amal- 
gam, is required to pay a special tax as as- 
sayer. (Act June 30, 1864, § 79, subd. 48.). . 806 

INTERNATIONAL LAW. 

See, also, "Neutrality Laws." 

An association of persons who undertake 
to establish a new government and assume 
the character of a nation may be recognized 
by other governments in whole or in part, 
or they may be utterly ignored by them. . . .1049 

JUDGE. 

When a party has been brought before 
a court of justice in a legal manner, and 
circumstances are presented requiring a de- 
cision to be made, the tribunal making it 
cannot be deprived of protection from per- 
sonal liability therefor because it may after- 
wards, upon fuller investigation, turn out 
to have been erroneous 1100 

A judge cannot be held civilly liable for in- 
flicting an unlawful imprisonment where his 
sentence is held illegal by the supreme court 
of the United States on a writ of habeas 
corpus by a divided court 4 1100 

Resolutions and other proceedings upon 
the retirement of federal judges 1285 

Biographical notes of the federal judges, in- 
cluding a brief account of the public career 
of all of the federal judges appointed prior 
to January 25, 1894 1361 

JUDGMENT. 

Rendition and entry. 

The act "of the circuit clerk in filing the 
docket transcript of a judgment is a minis- 
terial act, and not void though done on a 
nonjuridical day, and the judgment creditors 
thereby acquired a lien upon the real estate 
of the judgment debtor the same as if 
done on any other day. (Reversing 643.) . . 641 

A motion in arrest of judgment 'will b6 
dismissed if made after judgment is render- 
ed and execution issued thereon 1077 

Validity. 

A personal judgment or decree obtained 
over a nonresident who has not been per- 
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sonally served within the state, and has not 
appeared, has no extraterritorial force. .961, 1069 

The question of jurisdiction is considered 
as having been decided by the first order or 
process made or issued in a case .1111 

Where the court has general jurisdiction to 
issue a writ or make an order, a writ or or- 
der made in a particular case in which the 
facts did not confer jurisdiction must be 
taken as valid and effectual until quashed, 
reversed, or otherwise superseded by a tri- 
bunal competent to review and correct the 
error 1111 

Itien. 

A. and B. exchanged property, there be- 
ing at the time a recent judgment, unknown 
to B., which was a lien on A.'s property, and 
the property for that reason was re-exchang- 
ed, the original parties being put into posses- 
sion. Held, that a purchaser under an ex- 
ecution on such judgment against B.'s prop- 
erty had a title at law superior to the title 
of B. or subsequent purchasers from him. . 409 

Where a levy under a fi. fa. was quashed, 
and afterwards defendant died, held, that 
the judgment should be revived against his 
executors before a new fi. fa. could issue. . 129 

To a scire facias against an executor to 
revive a judgment obtained against his tes- 
tator, the defendant cannot plead that there 
are terre-tenants whose lands are also bound 
by the judgment, so as to oblige the plain- 
tiff to sue out a scire facias against them. . 246 

The proper remedy for persons aggrieved 
by proceedings under such a judgment is an 
audita querela, or by obtaining a rule of 

court to stay proceedings. 24G 

• A payment which might have been plead- 
ed to the original scire facias to revive a 
judgment cannot be given in evidence on a 
second scire facias .-. 130 

Operation and effect.. 

When two or more persons are liable for 
a simple contract debt, a judgment obtained 
against one is an extinguishment of the 
claim on the, other debtors 55 

A judgment against one of defendants in 
a suit against several on an instrument on 
which all are jointly liable merges the in- 
strument, and is a bar to a suit thereon 
against either of the other defendants 590 

The decision of a court of competent juris- 
diction is conclusive wherever the same ques- 
tion is again raised 669 

A dismissal of a bill in equity is not con- 
clusive in a court of law in an action brought 
for the same matter 669 

A judgment in a suit for freedom against 
a person who was kidnapped into slavery 
will not estop the plaintiff from a re-exam- 
ination cf the same question in a subse- 
quent suit against the kidnapping party, as 
a valid judgment cannot be rendered against 
a slave 479 

A person who sues in the name of anoth- 
er for his use is substantially a party, and 
is within the rules that the judgment of a 
court of competent jurisdiction is final be- 
tween the parties, and a bar to a subse- 
quent suit ". 824 

Persons not parties to a decree, and con- 
sequently not bound thereby, cannot avail 
themselves of any part of it without admit- 
ting its validity 701 

An inquisition is no bar to a special ac- 
tion upon the case for a cause of action 
which accrued before the inquisition ... 676 

In a plea of a former judgment, in an ac- 
tion at law, it is a sufficient description of 
the cause of action in the first action to al- 
lege that it was identical with that stated in 
the complaint in the action pending 770 

Relief against: Opening: Vacating:. 

At common law a judgment cannot be set 
aside on motion after the term at which it 
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was rendered. The contrary rule in New 
York is not followed by the federal courts . . 444 

A general allegation of difficulty in procur- 
ing vouchers, or of unavoidable delay in set- 
tling an administration account, without stat- 
ing from what circumstances that difficulty 
and delay arose, is not sufficient ground of 
equity to enjoin a judgment at law 105 

Equity will not relieve against a judgment 
at law, upon plene administravit, on the 
ground that the defendant at law could not 
produce vouchers to support his plea, unless 
there be in the bill an allegation of fraud, 
mistake, surprise, or accident 104 

Of different jurisdictions. 

A judgment against the plaintiff in an ac- 
tion does not preclude the court of another 
state from examining the question whether 
the suit was in fact brought by the plaintiff 
herself, or by some other persons in her 
name and without her knowledge or con- 
sent 476 

Slaves being without capacity to sue or de- 
fend, no valid judgment can be rendered 
against them, and a judgment of a sister 
state in a suit for freedom against plaintiff 
will not estop her from contesting the ques- 
tion in a subsequent suit 479 

JUDICIAL SALES. 

See, also, "Equity." 

A purchaser on a sale under a decretal or- 
der in equity will not be let off from his pur- 
chase by submission to a forfeiture of his 
deposit 458 

In the case of a covenant with surety to 
pay the purchase money given by the pur- 
chaser on a sale under a decretal order, a, 
court of equity will" by attachment compel 
performance as against both principal and 
■surety 458 

The surety in a covenant by the purchaser 
at a sale under a decretal order to pay the . 
purchase money cannot take any exceptions 
to the title where the principal has failed 
to do so 458 

The principal and surety in a covenant for 
payment of the purchase price on a master's 
sale in chancery have no claim upon the 
rents and profits of the estate except from 
the time when the conveyance is completed . . 458 

JURY. 

See, also, "Grand Jury." 

The national legislature has constitutional 
power to prescribe the qualifications of ju- 
rors, and the manner in which they shall be 
selected and summoned. It may make the 
judicial system of the United States com- 
plete for the independent exercise of all its 
functions 1042 

Qualifications of jurors in the circuit court 
for the District of Columbia sitting in Alex- 
andria county 849 

In an action against an insurance compa- 
ny a nephew of a stockholder is not compe- 
petent 850 

It is not a principal cause of challenge 
that the juror has had conversation with 
some of the parties, but it is evidence for the 
consideration of triors upon a challenge for 
favor 850 

Any party to a cause, civil or criminal, 
may challenge for the causes enumerated in 
Act June 17, 1862, § 1 1157 

If, under Act June 17, 1862, jurors be 
challenged by a party other than the govern- 
ment, the challenge may be disposed of by 
allowing those who deem themselves dis- 
qualified under section 1 to retire from the 
panel without any sworn evidence of their 
incompetency 1157 
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It is a crime, under Act March 2, 1831, § 
2, to endeavor to influence a juror by con- 
veying or imparting information to him, out 
of the jury box, for the purpose of affect- 
ing his conduct or judgment, or to endeavor 
to persuade him by arguments or appeals 
of any kind except those addressed to him 
by counsel in open court 986 

JUSTICES OF THE PEACE. 

In Indiana the plaintiff may reduce his de- 
mand to bring it within the jurisdiction of 
a justice of the peace 404 

The authority of justices of the peace in 
other states may be proved by parol 343- 

LANDLORD AND TENANT. 

See, also, "Bankruptcy." 

Under a provision that the lease should 
terminate if the lessee should be declared 
bankrupt, unless within 10 days from the 
date of the petition some sufficient person 
should become surety for the rent, held, that 
a mortgage given to secure the rent covered 
the rent up to the time the keys were surren- 
dered, though two months after the lessee be- 
came bankrupt 805 

Costs do uot accrue, upon levying a dis- 
tress for rent, unless the goods are sold. . . . 716 

Interest does not accrue on rent until de- 
mand made therefor 388 

LIBEL AND SLANDER. 

Plaintiff cannot offer evidence of his gen- 
eral good character to disprove the truth 
of the words, nor to support his own char- 
acter, until it is attacked by defendant 692 

Where the nature of the. charge Is such 
that the evidence given by the defendant in 
support of the plea of justification, though 
Insufficent to prove that, has, if believed in 
part or in whole, a legitimate tendency to af- 
fect the general character of the plaintiff on 
the subject of the charge, he may reply by 
evidence of general good character in that 
particular 692 

Defendant may attack plaintiff's general 
character in respect to the subject-matter of 
the charge in order to reduce the damages . . 692 

LIENS. 

See "Admiralty"; "Bankruptcy"; "Maritime 
Liens"; "Mechanics' Liens"; "Shipping." 

LIMITATION OF ACTIONS. 

Retrospective limitation laws, where they 
do not deprive parties of a reasonable time 
for prosecuting their claims before being bar- 
red, may be valid 694 

Those trusts which are the mere creatures 
of a court of equity, and are not within the 
cognizance of a court of law, are not within 
the operation of the statutes 388 

The statute of limitations does not apply 
to accounts between merchants, though the 
dealings between the parties ceased long be- 
fore suit brought 144 

Where a mortgagee in possession under an 
absolute deed, with an agreement that the 
mortgagor might redeem when he found it 
convenient, sells the land to a bona fide pur- 
chaser, and so destroys the equity of redemp- 
tion, a court of equity will treat him as a 
prospective trustee, so the trust is not barred 
till the expiration of six years from the dis- 
covery of a right to an account 741 

A mortgage cannot be foreclosed after the 
lapse of 20 years from the date when the 
cause of action accrued , 748 
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MALICIOUS PROSECUTION. 

Plaintiff must show both malice and want 
of probable cause, and that- defendants knew 
that they had not probable cause 913 

In an action -for malicious prosecution 
founded on a charge of larceny, it is not 
necessary for the defendant to fix tb*> Jine 
of larceny on the plaintiff. T .r, oy his folly 
or his fraud, ho exposes himself to a well- 
grounded suspicion that he was guilty, the 
prosecution was founded on probable 

cause, which is a sufficient defense ... 70 

^ Evidence is admissible of loss in the pub- 
lic estimation in consequence of the prose- 
cution, but not in consequence of reports 
circulated by defendant 913 

MANDAMUS. 

Unless special circumstances should re- 
quire it, a peremptory writ will not be is- 
sued, commanding a levy of taxes to pay 
a judgment against a municipal corpora- 
tion at a time different from the next gen- 
eral levy 385 

30 Fed.Cas.— 90 
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Lapse of time short of 20 years will not 
bar an action to recover possession of real 
property, where defendant claims under a 
sale by an administrator, except where the 
sale was made under Code Or. c. 5, § 42, to 
pay decedent's debts, and plaintiff claims 
under such decedent 766 

The Oregon statute of limitations upon ac- 
tions to recover real property does not run 
against a woman to whom the right to sue 
accrues during coverture, until the removal 
of such disability; and this whether the ac- 
tion concerns her separate property or other- 
wise 771 

Under the Ohio statute, if, when a cause 
of action accrues against a person, he is out 
of the state, the period of limitation does not 
begin to run until he comes into the state. . . 476 

In order to set the statute to running in 
favor of a defendant who was out of the 
state when the cause of action accrued, his 
coming into the state must either be of a 

germanent character, or, if not so, it must 
e brought to plaintiff's knowledge, or, if 
not, then his stay must be of such a nature 
that plaintiff, by reasonable diligence, can 
ascertain it 476 

The statute of limitations of a state does 
not run against one who, immediately upon 
coming within the state, is cast into prison, 
and detained there during her stay . . 476 

Where, immediately after a cause of action 
arises, plaintiff, while temporarily in anoth- 
er state, is seized and imprisoned, and re- 
turns to the state where the cause of action 
arose immediately upon his release, the stat- 
ute of limitations does not commence to run 
until his return to the state 476 

On a debt due by an executor to his testa- 
tor, the statute ceases to run from the ac- 
ceptance of the trust by the executor 160 

A clause in a will directing all the testa- 
tor's debts to be paid, and appropriating the 
rents of his real estate, does not take the 
case at law out of the statute of limitations, 
when the plaintiff does not seek his remedy 
under the will 232 

A declaration by defendants at the time of 
serving the writ that they would pay the 
debt is not sufficient to take the case out of 
the statute, where the writ did not specify 
the cause of action nor its amount, and the 
same was not mentioned to them 868 

After interlocutory decree, and an issue or- 
dered, the court will not permit the defend- 
ant to plead the statute of limitations and to 
file an answer 232 
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Where the policy contained the clause 
"to add an additional premium if by ves- 
sels rating lower than A2," and the cargo 
was shipped in a vessel with a lower rat- 
ing, the insured can recover, in case of 
loss, the value agreed in the policy, less 
such additional premium beyond the 
agreed per cent, as the underwriters might 
deem adequate for the increased risk 704 

A deviation, under the direction of the 
master and last remaining officer when 
dying, in order to place the vessel in charge 
of the American consul, is excusable 376 

A deviation for water, where the neces- 
sity really and fairly existed, and a suffi- 
cient quantity was originally taken on 
board, and the port at which the vessel 
puts in is the nearest, is justifiable 473 

The act of an American consul in whose 
hands a vessel is placed by the crew, after 
the death of all the officers at sea, in chan- 
ging her cargo so as to lighten her, is not 
chargeable to the insured, and is no de- 
fense to the policy, unless the vessel was 
actually overloaded „ 376 

The same rule applies to the appointment 
of a British master by the American con- 
sul which increased the risk, making the 
vessel a good prize had she been taken by 
a French cruiser . .". 376 

MARITIME LAW. 

See, also, "Admiralty." 

The admiralty law cognizable in the fed- 
eral courts is not the civil law of the Ro- 
man government, but the admiralty law of 

Great Britain 525 

Independent of Act Feb. 26, 1845, under 
the constitution, the maritime law of the 
United States has the samp application to 
cases upon the lakes as upon tide waters. . 417 

Laws of Oleron, with historical notes U.71 

Laws of Wisby, with historical note 1189 

Laws of the Hanse Towns, with histor- 
ical note 1197 

Marine Ordinances of Louis XIV., with 
historical note 1203 



MARITIME LIENS. 

See, also, "Admiralty"; "Affreightment"; "Bot- 
tomry and Respondentia" ; "Demurrage'!; 
"Shipping." 

Tie riglit to a lien. 

A maritime lien is a jus in re, constituting 
an incumbrance on the property, and exist- 
ing independent of the process used to exe- 
cute it 873 

Material men have a lien for repairs under 
the admiralty law only in the case of foreign 
ships, or ships belonging to other states 909 

A lien arises under the maritime law for 
materials and labor furnished in repairing a 
vessel in a foreign port 525 

The ports of the different states are for- 
eign to each other, within the meaning of 
the admiralty law in relation to liens 525 

No lien arises under the maritime law for 
materials furnished at the instance of the 
owner to a vessel in her home port 522 

A lien arises for water casks furnished on 
the credit of a foreign ship 909 

A lien arises for a diving bell, air 'pump, 
and other apparatus supplied a vessel which 
were not necessary for her use as a navigat- 
ing ship, but were indispensable for the ac- 
complishment of the enterprise in which she 
was about to engage 395 

Where a British ship was adjudged for- 
feited to the United States, and was ordered 
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sold by the marshal, but the purchaser failed 
to comply with his contract, so that a subse- 
quent sale was necessary, held, that the ves- 
sel was subject to a maritime lien in the 
hands of the last purchaser for materials 
and labor expended in making repairs be- 
tween the dates of the two sales 525 

Where credit is given for materials fur- 
nished, the lien is discharged, or it does not 
attach 909 

By the law of Great Britain, the master 
has no right, even in a foreign port, to 
pledge his vessel for necessaries, or create a 
lien thereon by any other form of hypotheca- 
tion than a formal bottomry bond 501 

The question of a lien on a British vessel 
which puts into a Danish port in distress for 
advances to make repairs must be deter- 
mined by the law of Great Britain 501 

Where a vessel, while undergoing repairs 
in a foreign port, is sold to her master, who 
resides in such port, Md, that a lien arose 
for such repairs under the general admiralty 
laws 134 

Where a person takes drafts from the mas- 
ter, pledging the vessel for the amount, for 
repairs in a port of distress, with knowledge 
of a letter from the owners limiting the 
master's authority, he has no lien on the" ves- 
sel 497, 501 

The fraud of the agent of a vessel and 
the master in a port of distress in making 
out fraudulent accounts against the vessel 
for repairs will not invalidate drafts drawn 
for such amounts, and expressed to be recov- 
erable against the vessel, freight, and cargo, 
in the hands of a person who, without 
knowledge of the fraud, discounted them. . . 

497, 501 

The record of a mortgage in the office of 
the collector is not constructive notice to ma- 
terial and repair men 134 

Priority and enforcement. 

Maritime liens have priority over mortga- 
ges • 939 

A lien for materials and repairs will have 
priority over a mortgage owned by one who 
was presented to the material and repair 
men as a part owner of the ship, and who, 
by his bearing, himself confirmed the im- 
pression that he was one of the owners. . . . 134 

The party claiming a lien on a vessel for 
materials must show that the contract under 
which they were furnished had referenceto 
some particular vessel, in the construction 
or repair whereof such materials were to be 
used - 881 

A material man whose lien is discharged 
by the giving of credit is still entitled, upon 
petition, to be paid out of remnants and sur- 
plus remaining in the registry. 909 

Waiver: Discharge: Extinguishment. 

A lien against a vessel is waived, as 
against a purchaser, where the claimant, of 
whom inquiries are made by the purchaser, 
is silent as to his claim 444 

A maritime lien is not divested by the 
death of the owner of the vessel and the 
representation by his administrator of the 
insolvency of his estate 873 

Ziiens -under state laws. 

The statute of Maine conferred on me- 
chanics and material men such a lien on 
domestic vessels as the general admiralty 
law had previously allowed to them on for- 
eign vessels . , • 873 

A trench excavated in front of the 
launching ways of a ship for the purpose 
of deepening the water is not labor per- 
formed in launching the vessel, within 
Act Mass. 1S55, c. 231, giving a lien on 
vessels for such labor 604 

The lien given by the law of the state of 
New York, for repairs to a domestic ves- 
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sel has priority over a. mortgage on the 
vessel given before the repairs were made.. 

34, 36 
The rights of a creditor having a lien 
against a vessel under Rev. St. Me. e. 125, 
§ 35, are paramount to the rights of the • 
general creditors under the laws, of the 
state regulating the distribution of estates 
of deceased insolvent debtors 877 

MARSHAL 

The marshal, being called upon by the 
court to bring before them any defendant 
arrested by him upon any original writ or 
mesne process, according to the tenor of 
his return, and failing so to do, will, on 
motion, be amerced to the amount of the 
debt, or damages and costs, and judgment 
will be entered therefor, nisi, the second 
day of the next term 343 

The legality of the service of subpoenas 
made by a deputy, and his right to fees, is 
not affected by the failure of the marshal 
to make a return of the appointment of 
such deputy to the district judge 373 

A deputy marshal is not entitled to 
charge for service or mileage for himself 
as a witness 373 

The fees for a service by a deputy mar- 
shal legally belong to the marshal, and 
his receipt for them operates as a dis- 
charge from liability for such service 373 

The deputy's remedy for compensation 
for services performed by him is against 
the marshal for whom he performed the 
services 373 

MECHANICS' LIENS. 

"Under the mechanic's lien law of the 
District of Columbia, no extra work not 
completed within three months preceding 
the filing of the claim in the clerk's office 
is covered by the lien 972 

Under the rule that payments made by a 
debtor should be applied to the debt least 
secured, general payments by a debtor, 
not directed by him to be applied to the 
contract specifically, may be applied to the 
extra work, whether completed within the 
three months or not, provided such extra 
work was completed and the money due 
for it 972 

MILITIA. 

A justice of the peace in the District of 
Columbia is not an officer of the govern- 
ment of the United States, under Act May 
8, 1792, and is liable to militia duty *3SS 

MORTGAGES. 

See, also," 4 "Chattel Mortgages"; "Shipping." 

-",- - 

A covenant by a debtor with iilc creditor 
to purchase certain lands and then mort- 
gage them to him, will be enforced in a '»- 
court of equity by a decree of sale 699 

A third person who advances the pur- 
chase price for a settler on public lands, 
taking the receiver's certificate of location 
as security for payment, and giving back 
a bond for a deed upon repayment, will be 
Md a mortgagee, and the settler or his 
alienee may redeem 699 

A deed absolute in form may be shown 
to have been really a mortgage, by the oral 
testimony of two witnesses, against the de- 
nials of the answer, where those denials 
are not satisfactory in themselves, and 
are accompanied with admissions that 
some confidential relations existed between 
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■the parties, not consistent with the terms 
-of the deed 741 

Under the Indiana Code of 1838, a neg- 
lect to record a mortgage within the pre- 
scribed time did not invalidate it, except as 
to a subsequent bona fide purchaser or 
mortgagee whose deed or mortgage was 
first recorded 748 

In Oregon a mortgage is a mere security, 
and the mortgagor, both before and after 
-condition broken, is the owner of the prem- 
ises, subject to the lien of the mortgage, 
and he cannot be deprived of the possses- 
•sion of the same against his will other- 
wise than by foreclosure and sale. ....... 398 

A mortgagee has no right or authority to 
take possession of the mortgaged premises 
a.nd hold the same for the satisfaction of 
his debt, without the consent of the mort- 
gagor 39S 

A mortgage given to secure the payment 
•of four promissory notes made to raise 
means to work a plantation is valid, and, 
upon the negotiation of the notes, relates 
"back to the date of execution. 811 

A mortgage to secure advances not to ex- 
■ceed a certain amount is good as security 
to its full amount to cover a balance of 
advances made in excess of such amount, 
-diminished by partial payments on account 811 

Where one deed of trust is executed as a 
substitute for a preceding one, the former 
will at once cease to have any validity or 
■effect 752 

A mortgage or deed of trust made as se- 
curity for a debt will operate as a security 
for the same continuing debt, though the 
evidence of it be changed by renewal or 
-otherwise 752 

A mortgagee of lands to which the mort- 
gagor has no present title is entitled in 
equity to the benefit of an after-acquired 
title 699 

A mortgage given to secure a debt due 
and payable, no time of payment being 
■specified, may be redeemed or foreclosed 
at any time. 699 

Junior mortgagees may foreclose with- 
out making prior mortgagees parties, but 
a sale in such case will be subject to the 
prior mortgage 850 

In a proceeding to foreclose a mortgage, 
Jill persons holding the equity of redemp- 
tion of the lands, or any part thereof, 
must be made parties- 748 

A general notice calling upon prior mort- 
gagees to present their claims will not 
■make them parties or bind them, but they 
must be served with process or voluntarily 
appear 850 

"Where the court has taken possession of 
the property by the appointment of a re- 
ceiver in a suit by junior mortgagees, the 
senior mortgagees cannot gain possession 
by a suit subsequently begun until the first 
ns ended 850 

In a suit by assignees of a note and 
.mortgage, if the assignment is denied it 
-must be proved 748 

The presumption that an equity of re- 
demption is released after 20 years' pos- 
session by a mortgagee does not apply to 
a case where the mortgagee was in posses- 
-sion under an absolute deed, with an 
agreement that the mortgagor, might re- 
•deem when he found it convenient; no spe- 
■cific time being fixed, and the mortgagee 
having no notice or request to redeem. . . 741 

MUNICIPAL CORPORATIONS. 

"See, also, "Counties"; "Railroad Companies." 

Under the authority to issue bonds in 
payment of a subscription to be made pay- 
able to "the president and directors of the 
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railroad company, and their successors and 
assigns," bonds made payable to "the rail- 
road company or bearer" are valid 544 

Negotiable municipal bonds issued under 
a law authorizing their issue, which recite 
that the conditions required by law have 
been complied with, are unimpeachable in 
the hands of an innocent holder for value.. 544 

A city, which has power to borrow mon- 
ey and has issued bonds therefor, which 
were void because antedated and unregis- 
tered, is liable to the purchaser of such 
bonds or his assignee, for money had and 
received, for the amount actually paid to 
the corporation for the bonds, with simple 
interest thereon 442 

In the absence of constitutional restric- 
tions, a legislature may authorize a munic- 
ipal corporation to aid in the building of a 
railroad in which the inhabitants are in- 
terested, and such authority may be given 
with or without the assent of the quali- 
fied electors of the municipality 544 

A clause in a state constitution requir- 
ing the assent of two-thirds of the quali- 
fied voters to the giving of aid to railroad 
companies does not apply where a debt 
has already been created for a subscrip- 
tion, and- the legislature may thereafter 
authorize the issue of bonds to pay there- 
for, without submitting the question to the 
people 544 

Proceedings on an inquisition under Act 
March 3, 1805, in relation to opening, ex- 
tending, and regulating streets- in Wash- 
ington county, D. C 676 

A municipal corporation has no author- 
ity to take upon itself the burden of re- 
pairing a road or turnpike in which the 
public as well as the corporation are inter- 
ested, when the same is outside the lim- 
its of said corporation ,1053 

NAVIGABLE WATERS. 

See, also, "Bridges." 

Under the power to regulate commerce, 
congress have power to prevent the ob- 
struction of any navigable river which is 
a means of commerce between states 626 

The paramount right of the public to use 
a navigable river as a highway does not 
prevent the state legislature, in the ab- 
sence of a conflicting enactment of con- 
gress, from authorizing the construction of 
public improvements upon the stream, al- 
though they may involve a partial obstruc- 
tion or inconsiderable detention to naviga- 
tion 503 

Under the constitution and laws of Wis- 
consin, any obstruction to the use of a 
navigable stream by the public for pur- 
poses of navigation, which is erected with- 
out a constitutional legislative authority, is 
a nuisance, and liable to be abated either 
at the suit of an individual or at the in- 
stance of the state 5D3 

The right to cross a navigable water by 
a railroad bridge must be given by the sov- 
ereign power, by a special or general act. . 626 

Where a company is authorized to con- 
struct a railroad between two points, 
"over" a navigable water, a right to con- 
struct a bridge over that water is implied, 
as a necessary means of carrying into ef- 
fect the power granted 626 

,The decision of the acting commissioner 
of the board of public works, under the 
Ohio statutes, approving the plan or struc- 
ture of a proposed bridge over navigable 
waters, is final and conclusive. 62$ 



See 



NAVY. 

"Army and Navy." 
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A ne exeat bond only binds the sureties 
to the extent of the final decree; and if 
defendant continually .remains in the dis- 
trict, according to *he condition of the 
bond, they will be discharged all together. . 913 

NEGLIGENCE, 

Section 12 of the act of 1838 (5 Stat. 
304), which declares that every captain, en- 
gineer, pilot, or other person employed on 
board of any steam vessel, by whose mis- 
conduct, negligence, or inattention to duty 
the lives of any persons on board may be 
destroyed, shall be deemed guilty of man- 
slaughter, makes the negligence, etc., in 
question, a crime, when followed by the 
consequences named, without regard to the 
•question of motive or intent on the part of 
the persons charged 9J0 

NEGOTIABLE INSTRUMENTS. 

See "Bills, Notes, and Cheeks"; "Bill of Lad- 
ing." 

NEUTRALITY LAWS. 

Act April 20, 1818, § 6 (3 Stat. 449), for- 
bidding military expeditions by individuals 
against countries with which the United 
States are at peace, commented on. v .-. . .1U17 

To constitute the offense of beginning or 
setting on foot a military expedition 
against a friendly power, within section b, 
it is not necessary that the expedition shall 
be actually set on foot. It is sufficient if 
such preparations are made for it as show 
an intent to set it on foot 1018 

Any combination of individuals to carry 
on an expedition is "setting it on foot, 
within the meaning of the statute, and the 
contribution of money or anything else 
which shall induce such combination may 
be a beginning of the enterprise 1021 

To "provide or prepare the means for 
any military expedition or enterprise, 
within the meaning of section 6, such prep- 
aration must be made as shall aid the ex- 
pedition. The contribution of money, 
clothing for the troops, provisions, arms, 
or any other contribution which shall tend 
to forward the expedition or add to the 
comfort or maintenance of those engaged 
in it, is a violation of this P 10 ™^-^* ' 102S 

The overt act is not an invasion of a for- 
eign country, but taking the incipient steps 
in the enterprise, such as providing the 
means for the expedition, furnishing muni- 
tions of war or money, enlisting men, and, 
in short, doing anything and everything 
that is necessary to the commencement and 
prosecution of the enterprise 1020, 1021 

Where a privateer was illegally fitted oat 
and commissioned in this country by the 
French minister, but was afterwards dis- 
mantled and her register canceled, then 
sold to a foreigner, and fitted out and com- 
missioned in a foreign port, lield, that her 
proceedings under the latter commission 
were not in violation of the neutrality laws 7 

To constitute the offense of accepting and « 
exercising a commission to serve against 
a foreign prince, state, etc., with whom the 
United States are at peace, under the first 
section of the act of congress, some overt 
act under the commission must be done, 
such as raising men for the enterprise, 
' collecting provisions, munitions of war, or 
any other act which shows an exercise of 
the authority which the commission was 
supposed to confer 1018 



Where a jury has had a case before it 
and disagreed, a second trial cannot be 
had by another jury from the residue of 
the panel. The case must go over, in order 
that it may be tried on a new venire 101 

In granting a new trial for defendant, 
the court will make it a condition that the 
verdiet shall stand until another shall be 
rendered * 913 

NUISANCE. 

A person who owns properties, such as 
tanneries and mills, located upon a naviga- 
ble steam, for which he depends in part for 
his trade, may sue to enjoin the obstruc- 
tion of the navigation of the bay in which 
the river empties by a private corporation, 
where the same would injure his trade. . . . 626 

It is an indictable offense to inflict pun- 
ishment on a servant or slave, to the an- 
novance or nuisance of citizens whose 
pleasure or business carry them near the 
scene of infliction 1087 

The question of nuisance or no nuisance 
is one of fact, exclusively for the jury to 
decide lu8T 



OBSTRUCTING JUSTICE. 

Act April 30, 1790, making it a misde- 
meanor to willfully obstruct, resist, or op- 
pose an officer of the United States in serv- 
ing or executing any process or warrant, 
embraces every legal process whatsoever, 
whether issued by a court in session, or by 
a judge or magistrate, or commissioner 
acting in the due administration of any 
law of the United States 9o3- 

Any obstruction to the free action of an 
officer or his lawful assistants in the serv- 
ice of process, willfully placed in their 
way, is sufficient to constitute the offense. 
Actual or threatened violence is not neces- 

The* provisions of Act 1790, § 22,' apply 
equally to the execution of process u^uci- 
the fugitive slave law 1013- 

PARTIES. 

The court will not make a decree, the 
execution of which would affect the right 
of a party not before it, or throw a cloud 
upon his title; and where such party is 
necessary to a final decree the bill should 
be dismissed without prejudice 844- 

In the ease of a bill against a banking 
corporation, to account for certain prop- 
erty beld by them, as collateral security for 
debts due them from a third person, and to 
apply the surplus, after satisfying them- 
selves, to the plaintiff's debt, the debtor is 
a necessary party to the bill /•*%• 116 

A state which is an indorser of bonds 
secured by a statutory mortgage is not a 
necessary party to a suit brought by hold- 
ers of the bonds to foreclose the mortgage 8o0 

In a suit by a creditor of a corporation to 
reach a fund which has been distributed 
among its stockholders, all the stockhold- 
ers need not be made parties, the impossi- 
bility of bringing all before the court being 
sufficient to dispense with the ordinary 
rule of making all persons in interest par- 
tj es 435 

In suits in rem in admiralty, all persons 
having claims of a like nature against the 
thing may join in a single libel for the 
purpose of having that question decided, 
whether the claims arise from tort or con- 
tract 879 ' 
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Where a vessel is arrested by a lien cred- 
itor, all other lien creditors may intervene 
by summary petition, without having the 
vessel arrested again, and have their 

-claims allowed 879 

Where a person is a necessary party, in 
■consequence of an act performed by him- 
self after the commencement of the suit, 
the proper proceeding to bring him into 
■court is an original bill in the nature of a 
supplemental bill 3S1 

PARTNERSHIP. 

A partner in a milling firm, who permits 
Iris co-partner to hold the firm out as a 
■dealer in grains by the use of cards and 
letter heads indicating such business, will 
be liable on contracts for the sale and pur- 
-ehase of grain, for future delivery, made in 
the name of the firm *38 

A partnership cannot be proved hy evi- 
dence of general reputation 119 

PARTY WALLS. 

A party wall, though built wholly on one 
lot, after it has remained there 12 years 
■cannot be pulled down by the owner of 
such lot and rebuilt on the surveyed line. . 139 

Where a nine-inch party wall is torn 
•down, it cannot be rebuilt by a 14-inch 
party wall 139 

Where the defendant uses a party wall in 
the erection of his adjoining store, and is 
put to necessary expense in making the 
party wall fit for his use, the jury, in as- 
sessing thejdamages, may take into consid- 
eration such extra expense, unless the 
.party, or those under whom he claims, 
waived the defects 1073 

PATENTS. 

"The commissioner of patents. 

The chief clerk is the acting eommission- 
-er as well in the necessary absence of the 
head of the office as in case of a vacancy 
-de jure ". 577 

Patentability. 

The word "useful" (Act 1S36, § 6) is used 
merely in contradistinction to what is frivo- 
lous or mischievous..* 367, 1060 

The result alone, even when shown to be 
more economical, useful, and beneficial to 
the. public, in the manufacture of a better 
-article, is not sufficient evidence of novelty 
and invention 798 

A mere principle may be the subject of a 
patent, where embodied and applied- so as 
to afford some result of practical utility in 
the arts and manufactures 367 

The date of invention is the time when 
-the patentee conceives the idea of doing the 
thing in substantially the way in which he 
patents it 507 

The true test of invention is not whether 
.an ordinary mechanic can make the com- 
bination, if it is suggested, but whether he 
would make the combination without sug- 
gestion, by means of his ordinary knowl- 
edge 507 

The principle or essential character of an 

invention involves two elements: (1) The 

-object attained; (2) the means by which it 

is obtained; and if either of these be new, 

at may be the subject of a patent 258 

The claim of the art of cutting ice by 
means of an apparatus worked by any oth- 
•er power than human is a claim of an ab- 
stract principle, and void 723 

The application to railway carriages of 
.an improvement in axles or bearings which 
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was well known as applied to other car- 
riages, Jield not patentable 259 

A new and improved method of producing 
a useful result pr effect is as much the 
subject of a patent as an entire new ma- 
chine 367 

The fact that the inventor of a feature 
in a machine which anticipates the patent- 
ed invention did not understand nor have 
in view the particular advantage of, or 
function performed by, such feature, will 
not prevent its invalidating the patent 489 

Prior machines relied upon to defeat a 
subsequent patent must have been working 
machines, which have either done work or 
been capable of doing it. They must not 
be mere experiments, afterwards abandoned 507 

The substitution in a solar miserope of a 
photographic lens for a microscopic lens 
is patentable, if the latter did, not produce 
the effect or perform the functions of the 
former 549 

An invention of a flour paste containing 
corrosive sublimate to prevent putrefac- 
tion, but in such small quantities in pro- 
portion to the flour that its poisonous and 
corrosive qualities are neutralized by the 
flour and the paste thus rendered innocu- 
ous, is not anticipated by a flour paste in 
which a larger proportion of corrosive sub- 
limate was used for the purpose of making 
the paste poisonous and corrosive : . . . 556 

Where an anticipating device has been 
changed .so that by the change the thing 
which is produced is practically a new 
structure, the new device, though subsidi- 
ary to the former one, is patentable 907 

. A ruffle made by machinery at one opera- 
tion, which theretofore required two or 

more, is not for that reason patentable 610 

m A patent for a design -for a reel, consist- 
ing of the making of the reel in the shape 
of a well-known mathematical figure,— the 
reel itself, as an article of manufacture, 
being old,— is not valid, under Act March 
2, 1861, § 11 612 

A patent for cooked meat put up in a 
solid form, in its natural state, without dis- 
integration or desiccation, in hermetically 
sealed packages, cannot be sustained as a 
new article of commerce 251 

The method of cutting up meat, prepar- 
ing it with antiseptics, pressing, putting 
into cans, pressing afterwards, and then 
hermetically sealing the cans, is not pat- 
entable, for want of novelty 251 

The rule that a claim for a combination 
of old instrumentalities in a machine is 
not anticipated by a prior invention in 
which the combination of equivalent in- 
strumentalities appears, when the inventor 
of the second patent has changed the 
mechanism so as to produce new and valu- 
able results, stated 43 

The previous construction of a machine 
resembling that of a patent, but which 
proved unsatisfactory in operation, and 
was therefore abandoned, does not operate 

as an anticipation of the patent 261 

A combination, to be patentable, must 
disclose something new, either in the com- 
bination itself or in the result achieved. .. 517 

Who may obtain patent. 

It is not the person wno has produced 
an idea, but he who has embodied it into 
a practical machine, and reduced it to prac- 
tical use, who is entitled to protection 273 

The original inventor of a machine, who 
has reduced his invention to practice, is en- 
titled to a priority .of patent right, al- 
though subsequently the same machine 
may have been invented by another person 491 

The fact that another first conceived the 
idea and embodied it in a machine will not 
prevent a later inventor obtaining a pat- 
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ent, where the former abandoned his ex- 
periments before the machine was perfect- 

ed 273 

An inventor who does not reduce his in- 
vention to practice, or apply for a patent 
till after 18 months, others in the mean- 
time having invented the same thing, and 
reduced it to practice, cannot recover for a 
breach of his patent 258 

Prior public use or sale. 

An experimental use to ascertain the 
utility, value, or sueeess of the thing in- 
vented by practice is not fatal to a patent 

273, 277 

The mere- using by the inventor of his 
patent in trying experiments, or by his 
neighbors, with his consent, as an act of 
kindness, for temporary and occasional 
purposes only, will not destroy his right to 
a patent therefor 723 

A prior public use which will destroy the 
inventor's right to a patent much appear to 
have been with his knowledge and consent 723 

Prior description or foreign patent. 

If a previous patent so far describes a 
machine covered by a subsequent patent 
that any mechanic of ordinary skill could, 
from the description in the first patent, 
construct or supply all the essential parts, 
of the mechanism described in the second 
patent, the latter is void 507 

Where the description in a f oreign. pub- 
lication is fully as definite as the specifica- 
tions in the application for the patent in 
this country, it is sufficient to defeat the 
patent .649 

A foreign patent is not admissible as evi- 
dence to anticipate an American patent of 
a date anterior to the enrollment of the 
foreign patent 43 

Abandonment: Ziacbes. 

Loss of means by one of two joint in- 
ventors, rendering him unable to prosecute 
his plans in respect to the invention, com- 
bined with the assurance of his co-inventor 
that when the latter should move in the 
matter of procuring a patent the former 
should have an equal interest therein, held 
to excuse laches 798 

Where an invention has not been aban- 
doned to the public, and has not been in 
public use or on sale with the consent and 
allowance of the inventor, no lapse of time 
will bar an application for a patent, nor 
affect its validity when granted 429 

Caveat. 

Where a caveat is precise and definite 
in every detail, and the application does 
not vary therefrom, the patentee cannot 
claim that the caveat protected anything 
more • 527 

A caveat will protect only one of several 
distinct patentable subjects falling within 
its general scope, though, in connection 
with other circumstances, it may furnish 
strong proof of his claim to priority in an- 
other invention in the same line 527 

Application and issue: Interference. 

A joint patent may be issued to two per- 
sons, where each has invented a distinct 
improvement on the same machine, the ob- 
ject sought to be attained being a unit, 
and the legal effect thereof is to vest in 
each of them a joint interest in both im- 
provements 217 

A single patent may be taken for two 
machines which conduce to the same com- 
mon purpose and object, though they are 
each separately capable of a distinct use. . 723 

A single patent cannot be taken for two 
distinct machines, not conducing to the 
same common purpose or object, but de- 
signed for totally different and independent 
objects 723 
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The fact that the first inventor of a new 
and useful improvement has not in its 
specifications described the same with the 
clearness and particularity required by the 
statute as a condition of obtaining a pat- 
ent will not aid a subsequent inventor up- 
on an interference between them 798* 

The objection that one of two parties, 
who claim as joint inventors, is not shown 
by the evidence to have been in fact a joint 
inventor with the other, is not available to 
the unsuccessful party in an interference 
proceeding T 98- 

The deposition of one not a party to the 
interference, tending to show that he was 
a joint inventor with one of two parties 
who are claiming as joint inventors, and 
that the other had no part in it, though not 
admissible to establish the opponent's 
claim, may yet be considered as affecting 
the rights of the joint applicants 79S 

Declarations of a party to an interference 
at any time before the contest arose, de- 
scribing his invention, are admissible from 
necessity, and as part of the res gestae, for 
the purpose of showing what he had in- 
vented at the date of such declarations. .. 795- 

A party who, pending an interference pro- 
ceeding, assigns all his interest in the sub- 
ject-matter, and remains merely a nominal 
party, is nevertheless incompetent to testify 
therein * * 

A partv to an interference may. from ne- 
cessity, be allowed by his own oath to prove 
the loss out of his own custody of a paper 
as a foundation for proving by other testt- 
mony the contents thereof 79» 

In the case of a joint invention, the deposi- 
tion of one of the inventors alone may be re- 
ceived to show the loss of a drawing which 
he had made «9Si 

Appeals from commissioners* decisions. 

Where the commissioner's refusal to grant 
a patent is based upon want of novelty, the 
judge cannot consider a reason of appeal 
which is occupied mainly in a description 
of the object and importance of the machine, 
and of the comparative merits of the appli- 
cant's machine and a prior machine, which 
the commissioner has cited as an anticipa- 
tion 306 

Reasons of appeal which state "that the 
decision is in opposition to a clear apprehen- 
sion of the merits of the case"; "that the 
decision is inconsistent, as opposed in af- 
firmation to precedents which have governed 
such cases"; and "that the decision is ad- 
verse to the opinion of skillful and compe- 
tent men,"— held too vague and indefinite to 
raise any question for the judge to pass 
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Upon an appeal in an interference proceed- 
ing the judge is not confined to the mere 
question of priority, but has jurisdiction to 
determine the question of the patentability of 
the alleged invention 798= 

Validity. , , 

When necessary to make the description 
of an improvement to a machine understood 
by a person in the trade to which it belongs, 
the whole machine must be described . . 36T 

In such case the patentee must distinguish 
the part he claims, to prevent the patent be- 
ing void for ambiguity .*:\ S6 ' 

The mechanical parts, principles, or com- 
binations not claimed as new, but mention- 
ed in the specification, are admitted to be old, 
and need not be so stated or particularly de- 
scribed .........•••...••».*•••••.•••"• *o*^ 

Where a patentee claims old and well- 
known devices as a part of his invention, 
and they are essential to his improvement, 
the patent is invalid .••••' 268> 

An inventor is bound to- describe, in his 
specification, in what his invention consists, 
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and what his particular claim is. But he is 
not bound to any precise form of words, pro- 
vided their import can be clearly ascertain- 
ed by fair interpretation, even though the 
expressions may be inaccurate. • 723 

A. signature to the patent, and the cer- 
tificate of copies, by a person calling himself 
"acting commissioner," is sufficient on its 
face in controversies between the patentee 
and third persons, as the law recognizes an 
acting commissioner to be lawful 572 

The mistake in a patent may be corrected 
by the commissioner who granted it with- 
out a resigning or resealing, but where it is 
material the letters cannot operate except on 
cases arising after the correction is made. . . 572 

The correction of a clerical mistake oper- 
ates back to the date of the original patent. . 577 

The sanction of the secretary of state to 
the correction of a clerical mistake in letters 
- patent mav be given by a separate writing. . 577 

The omission to take the oath or pay the 
fee will not render the patent void when 
granted 1060 

The fact that a blank form of oath not 
executed is found among the papers cannot 
overcome the direct recital of the letters 
patent that the oath was taken, or the pre- 
sumption that the requirements of the law 
were complied with in issuing tne patent. ..1060 

A third person cannot take advantage of 
the fact that the patent was obtained by 
fraud, but the patent must be respected and 
enforced until reversed or annulled by some 
proceedings directly for that purpose 1060 

Extent of claim. 

Where a patent is for a peculiar combina- 
tion or arrangement of old devices, and not 
for a new device, the patentee is not entitled t 

to insist upon mechanical equivalents 89b 

' The inventor of an improvement cannol 
entitle himself to a patent more broad than 
his invention • 491 

The patent is not for a principle or a re- 
' suit, but for the means described for accom- 
plishing the result :••*•, 29 ° 

Drawings annexed to a patent issued un- 
der the act of 1837 form no part of the 
specification, where no drawings were an- 
nexed to the original patent 2o8 

Repeal of patent. 

Where a scire facias is ordered to be is- 
sued against a patentee under Act Feb. 21, 
1793, to repeal a patent, the court will not 
permit the United States to be substituted 
as plaintiffs in place of the petitioner 485 

Reissue: Disclaimer. 

Upon a surrender for reissue, the patentee 
or his assignee may make the reissue what 
he would have made the original, if he had 
known how •••• 217 

The patentee can add to the claim of his 
original patent anything of his invention . 
which is warranted by the description con- 
tained in the specification and the drawings 
connected with it 549 

In the reissued patent the patentee need 
not claim all that was claimed in the orig- 
inal patent 1060 

The surrender of the original patent by 
the patentee at the request of the assignees, 
and a reissue to the patentee, who imme- 
diately assigns the same to the assignees of 
the original patent, though irregular, does 
not vitiate the reissue 298 

The decision of the commissioner of pat- 
ents in respect to accepting a surrender of an 
old patent, and granting a new one, is not re- 
examinable elsewhere, unless it appear on 
the face of the patent that he has exceed- 
ed his authority 593 

In the ease of a joint patent the joint pat- 
entability is not res judicata, but is open 
to question upon an application for a re- 
issue • 217 



Extension: Renewal. Pa S e 

A reissue granted to an assignee may be 
extended to the patentee. In judgment ot 
law, a reissue is only a continuation of "the 
original patent . .1060 

A notice of an application to extend the 
original patent is a sufficient notice of an 
application for the extension of a reissue — .1060 

An extension of the term may be granted 
to the administrator of the patentee 572, 586 

On a surrender and extension, the new let- 
ters may be issued with an amended speci- 
fication 567 

A patent surrendered and renewed oper- 
ates as from the commencement of the orig- 
inal patent, except as to causes of action 
arising before the renewal. • 572 

The functions of the commissioner in ex- 
tension cases are judicial, and his judgment 
settles conclusively all questions of notice. .1060 

Act July 4, 1836, applies to patents is- 
sued before its passage, and a prior as- 
signee of an original term is entitled to the 
benefit of an extension where the contract 
provides that any alteration or renewal shall 
accrue to the benefit of the parties....... 233 

The assignee or grantee under the original 
patent does not acquire any right under the 
extended patent unless such right be ex- 
pressly conveyed to him by the patentee. . 586 

A person using under license patented ma- 
chines during the original term is entitled 
to continue the use of the identical ma- 
chine during an extended term .565, 613 

The assignee of the territorial right to 
make, construct, and use the patented article 
may, during the term of its subsequent ex- 
tension, continue to use and repair the pat- 
ented articles; but he is not entitled to make 
them 467 

A licensee who, having machines in use 
during the end of an original term of a pat- 
ent, takes a license for another year under 
the extended patent, waives any rights 
which he had to use such machines when 
the first term expired 617 

Assignment. 

An assignment of a patent by one of two 
or more administrators is valid 367 

A patentee cannot, by a surrender of his 
patent, affect the rights of third persons, to 
■nhom he has previously assigned his interest 
in the whole or a part of the patent, unless 

the assignees consent to the surrender 593 

License. 

Under a license to use the patented ma- 
chine in certain territory, the licensee may 
build more than one machine, but cannot 
use both at one time 565 

A clause in a license restricting the use of 
the invention within a certain territory, and 
the sale of the product therein, is not repug- 
nant to the concluding clause that the li- 
censee "has all the rights" which the pat- 
entee has in said territory under the patent 561 

Under a license to run a patented machine, 
with the restriction that the product should 
not be made for other persons to be carried 
out of a specified territory and resold as an 
article of merchandise, the product cannot 
be sold out of the territory, or sold to per- 
sons to be carried out and resold as an ar- 
ticle of merchandise. 215 

A, license to manufacture and sell carriages 
with the patented invention attached, with 
a proviso that the same should not be as- 
signed, but exercised solely by the licensees 
in their own manufactory, and that portions 
of carriages with or adapted for the inven- 
tion should not be sold, does not prohibit the 
licensees from procuring the patented fixtures 

to be made by others 483 

. A license to run a patented machine may 
be assigned, and the assignee must perform 
the conditions of the license 227 

A violation of a patent does not work a 
forfeiture of a license under the patent, ex- 
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cept where the licensee has assumed such a 
hostile attitude towards the patent as to 
amount to a repudiation of the right convey- 
ed by the license 483 

The forfeiture of a license may he en- 
forced according to its terms, by reason of 
the abandonment or neglect of the licensee. . 227 

Where a licensee gives notes payable at 
different times under the agreement that the 
license should be void if any of the notes 
should become due and be unpaid, the license 
is forfeited the moment a note becomes due 
and is unpaid; and it is optional with the 
licensor either to sue on the note or to treat 
the license as forfeited, and enjoin the fur- 
ther use of the patented machine 595 

Where, in such a case, the licensor applied 
for an injunction, an order was made grant- 
ing it, unless the licensee should, within 60 
days, pay the amount of the note and other 
unpaid notes, with costs. 595 

Where a license is revoked, and the li- 
censee is sued as an infringer, he is at liber- 
ty to avail himself of any defense ordinarily 
open to any defendant charged with infringe- 
ment 561, 616 

Sale of patented machine or product. 

A patented machine, sold to one who had 
a license to use it on payment of a royalty 
based upon the product, was taken to pieces, 
and the parts sold at auction as scrap iron, 
on the death of the licensee. Ecld, that the 
purchaser of such parts had no right to re- 
construct and use the machine 639 

Infringement— What constitutes. 

The patent protects the principle applied, 
and it cannot be evaded by the adoption of 
mechanical equivalents based upon the same 
principle 367 

The inventor has the exclusive right under 
the patent to use the machine for all pur- 
poses for which it is applicable. 507 

A specification in a patent of the mechan- 
ical parts or chemical ingredients includes 
known mechanical or chemical equivalents, 
but not existing equivalents previously un- 
known to ordinarily skillful machinists or 
chemists 556 

The use of chemical equivalents in place 
of one or more of the elements of a patented 
compound may infringe the patent for the 
compound, although in some respects the 
substituted equivalents are improvements. . 556 

The making of an improvement in a pat- 
ented machine gives the inventor no right to 
use the original invention while the term of 
its patent continues 581 

The identity or diversity of two machines 
depends, not on the employment of tlie same 
elements or powers of mechanics, but upon 
producing the given effect by substantially 
the same mode of operation, or substantial- 
ly the same combination of powers 1060 

A patent for a combination of three dis- 
tinct things is not infringed by combining 
two of them with a third, which is substan- 
tially different from the third element de- 
scribed in the specification 1060 

A patent for two machines, each of which 
is a new invention, is infringed by the use of 
one of such machines 723 

A paint for preventing the fouling of 
ships' bottoms, similar to the patented paint, 
but substituting arsenite of copper for oxide 
of copper, held not an infringement 420 

A pateut for increasing or decreasing the 
draft of a locomotive boiler by carrying the 
exhaust pipes of the engines to the bottom 
of the smoke pipe, and there controlling the 
discharge of the steam by plugs, is infringed 
by a locomotive in which a like result is ac- 
complished by carrying the exhaust pipes to 
the bottom of the smoke box, instead of the 
smoke pipe 261 
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Defendant is liable for an infringement, in • 

the use of an infringing tool, by one -who 
worked in his factory by the piece, furnish- 
ing his own tools 613 

— Remedy generally. 

If the patentee, after obtaining his patent, 
dedicates or surrenders it to public use, or 
acquiesces for a long period in the public 
use thereof, without objection, he is not en- 
titled to the aid of a court of equity to pro- 
tect his patent; and such acquiescence may 
amount to complete proof of a dedication or 
surrender thereof to the public 723 

A bill in equity quia timet will Up for an 
injunction upon well-grounded proof of an 
apprehended intention of defendant to violate 
a patent 593 

— — Preliminary injunction. 

For the purpose of restraining the unlaw- 
ful use of a patented machine out of the 
jurisdiction, it is only necessary that the 
court should have jurisdiction of tne person 
of defendant 215 

But where it may be necessary to proceed 
directly against the machine itself, as in ex- 
treme cases of contumacy, or of fraudulent 
contrivance to evade an injunction, the pro- 
ceedings must be instituted in the district 
in which the machine is located 215 

Where a plaintiff moves for an injunction, 
and it is denied on defects pointed out, it is 
too late for him to wait until after the de- 
fendant has closed his proofs for final hear- 
ing, before renewing his motion, on papers 
designed to cure such defects 612 

On motion for an injunction, the affidavit 
of a single witness is not sufficient to out- 
weigh the oath of a patentee and the gen- 
eral presumption arising from the grant of 
the letters after a great lapse of time 586 

A separate affidavit by plaintiff of his be- 
lief that the patentees were the first and 
original inventors dispensed with where the 
bill contains such an averment 846 

A general allegation by affidavit, on in- 
formation and belief, that the thing patented 
existed before, without disclosing the partic- 
ulars of the information leading to the be- 
lief, is insufficient ■ 846 

Advantage cannot be taken of complain- 
ant's delay in applying for an injunction 
where his suspicions of infringement were al- 
laved by direct misrepresentations of defend- 
ant 639 

The burden of showing complainant's pre- 
vious knowledge of the infringement, where 
the motion is resisted on the ground of 
laches, is upon defendant 639 

The grant of a patent, without notice to 
a prior patentee of the application, is no bar 
to a preliminary injunction in favor of the 
latter 101 

An injunction will not be issued against 
a respondent's using a machine, unless it is 
proved that he has used it himself, or em- 
ployed others to use it for him, or at least 
has profited lay the use of it 572 

Where long possession of a patent has ex- 
isted, and frequent recoveries under it, an in- 
junction will be issued, the originality of the 
invention by the patentee not being denied, 
unless the letters appear for some cause il- 
legal or void 572 

An injunction will not issue where it does 
not appear from the record that defendant 
has ever made or sold the infringing articles 
in the district 249 

An injunction will be denied where there 
is reasonable doubt about the originality or 
novelty of plaintiff's invention, or about the 
substantial identity of the thing manufactur- 
ed by defendant 262 

The purchasers from defendant of the al- 
leged infringing machine, whose use by him 
has been enjoined, will be restrained from 



30 Fed. Cas.] 



INDEX. 



1433 



Tage 
-using the machine where the injunction re- 

mains in full force - • • •• • &b < 

Where a licensee has violated the restric- 
tions of his license under a misapprehension 
■of his rights, and has discontinued -such 
violation, a provisional injunction will not 

he granted • %:;.•' jil& 

Where the respondents deny the validity 
of the patent of the plaintiffs, the court will 
dissolve the injunction at the next term, if 
the suit at law is not hy that time brought 
-against them to try its validity ..... .. • •• 5o< 

After the neglect of an order to file testi- 
mony, and the overruling of a demurrer 
.as bad, the case will not be opened for fur- 
ther hearing as to a temporary injunction 
previously granted, unless .respondent show 
by affidavit that the course pursued was not 

for delay, and indemnity is also filed oo7 

An injunction will not be dissolved on 
account of doubts as to the validity of a 
new patent issued to correct clerical mis- 

takes in the original patent • • oil 

A motion to dissolve the injunction will 
not be heard on the same evidence on 
which it was granted, or new evidence 1m- 
properlv neglected to be offered before. . . 581 

The injunction will be dissolved on the 
answer denying the validity of the patent 
supported by evidence, unless plaintiff 
■file counter evidence sustaining its validity 581 

Where, on a motion to dissolve an in- 
junction, the evidence seems to preponder- 
ate in plaintiff's favor, the court will con- 
tinue the injunction until the right can be 
tried at law or by issue oivt of chancery. . 581 

The sending of circulars to parties en- 
gaged in the trade, notifying them of a 
preliminary injunction, is improper 249 

— Procedure. 

Prior to Act July 8. 1870, there was no 
■statute limiting the time within which a 
suit must be prosecuted, either at law or 
in equitv. for the infringement of a patent 429 

The assignee of a patent right, in part 
or in whole, cannot maintain any suit at 
law or in equity, either as sole or as joint 
plaintiff thereon, at least as against third 
persons, until his patent has been recorded 
In the proper department, according to the 

requisitions of the patent acts 723 

In a suit for infringement, defendant 
cannot, bv a cross bill which sets up no 
•color of title in himself, demand a discov- 
ery from the plaintiff in the original suit 
as to the source of validity of his title. . . 841 

An injunction granted on an original bill, 
before the surrender of a patent, cannot be 
maintained upon the new patent, unless a 
supplemental bill be filed, founded thereon 593 

The defense that a reissue is invalid, on 
i;he ground that the patent does not con- 
tain a sufficient specification of the propor- 
tions of the ingredients to meet the re- 
quirements of the law, cannot be consider- 
ed unless set up in the answer 421 

The defense that the patentee has dedi- 
cated or surrendered his patent to the pub- 
lic will not be noticed unless explicitly re- 
lied upon and put in issue by the answer 723 

No notice is required by Act July 4, 1836, 

-§ 15, of the names and places of residence. 

•of the witnesses by whom it is intended to 

prove a prior knowledge and use of the 

thing patented 258 

In a joint suit in equity by a patentee 
and his assignee in part, a disclaimer by 
the patentee alone will not entitle the par- 
ties to the benefit of Act 1837, c. 45, §§ 

•7,9 723 

A disclaimer after suit brought is not 
sufficient to entitle plaintiff to a perpetual 

■Injunction • • • • 723 

Evidence. 

The presumption, arising from the let- 
ters patent, that the patentee was the orig- 
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inal and first inventor, in the absence of 
the application for the patent, extends 
back onlv to the date .of the letters pat- 
ent, and in no case does it extend further 
back than to the time of the filing of the 
original application 29o 

The patent and certified copies of the 
record and drawings deposited, with the ref- 
erences thereon, are prima facie evidence 
of the particulars of the invention patented 269 

Certified copies of the patent and specifi- 
cation, and of the drawings, under oath, 
filed under Act March 3, 1837, § 1, are 
prima facie evidence 277 

The evidence must leave no room for a 
reasonable doubt in order to sustain the 
defense of want of novelty 429 

Injunction and its violation. 

A party enjoined against the use of a 
patent is guilty of contempt if he after- 
wards use another patent, similar in prin- 
ciple, with knowledge that the author of 
such patent had previously* been enjoined 581 

Where reference is made to a master to 
take an account, an injunction was with- 
held until the coming in of his report 776 

The limitation of two years in section 
2057 does not apply to a proceeding to re- 
view a decree in equity 2o6 

— Accounting: Damages. 
Though plaintiff has an established li- 
cense fee, where the profits made by an in- 
fringer amount to more than such fees, 
plaintiff is entitled to recover such profits 

on an accounting 619 

Marking; patented machine or product. 

The manufacturer of an article, which 
has been patented, can affix upon such ar- 
ticle the word "Patented" or any other 
word of similar import, together with the 
date of the patent, after the patent has 
expired • • — • 223 

Such an article does not come within the 
meaning of the statute which prohibits 
the affixing of the word "Patented" upon 

any "unpatented article." 223 

Various particular inventions and pat-^ 

ents. ,_ 

Beds. No. 97,375, for bedsprings, held 
invalid for want of novelty • - 649 

Cameras. No. 16,700 (reissued No. 2,- 
311), for improvement in solar cameras, 
held valid and infringed 549 

Cameras. Southworth's patent of April 
10. 1855, reissued September 25. 1S60. for 
plate holders, held valid 295; contra, 29S 

Canned Beef. Nos. 43.516 (reissued- No. 
6,451), 149.276 (reissued No. 6,370), 161,848 
(reissued No. 7,923), for canned meats, held 
invalid for want of novelty • 2ol 

Coal car. Winan's patent held invalid. ."262 

Cook stoves. Wilson's patent of Oc- 
tober 10, 1834, for improvement, held in- 
valid V'-XV 132 

Faucet. Jenkins patent of June 27, 
1865, for a self-closing faucet, held valid. . 907 

Gates. Reissue No. 2.667, for improve- 
ment in farm gates, held invalid 6(9 

Hoop skirts. No. 74,672, for improve- 
ment in springs, construed, held valid and 
infringed 846 

Leather. Woodman's patent of March 
29. 1864. for an improved machine for or- 
namenting leather, held valid and infrin- 
ged *507, *516 

Locks. No. 32,331 (reissued No. 4,170), 
for improvement in locks, held valid and 
infringed • • • • 776 

Looms. No. 6,936, for improvement In 
looms for weaving figured fabrics, lield not 
infringed 1060 

Nuts. No. 8,427 (reissue No. 666). and 
No. 13,118 and No. 8,322 (reissued No. 
313), for improvement in the manufacture 
of nuts, held valid and infringed by ma- 
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chines described in Chisholm's patent of 
November 17, 1863, and Paton's patent of 
November 29, 1864 . . , 429 

Paints. Reissue No. 4,598 (original No. 
40,515), for a paint to prevent the foul- 
ing of ship's bottoms, held valid, but not 
infringed ..."". 420 

Such patent held infringed 421 

Paste. No. 52,779, for improved paste 
for bookbinders, construed, and held in- 
fringed 556 

Planing machines. Woodworth's patent 
of December 27, 1828, and the reissue of 
July 8, 1845, held valid 119, 162, 968 

Planing machines. No. 138,462, for im- 
provement, held invalid, as having been 
anticipated ♦ 489 

Power. Parker's patent of October 19, 
1843, for an improvement in the applica- 
tion of hydraulic power, construed in a 
charge to a jury 367 

Railroad cars. Winan's patent of Oc- 
tober 1, 1834, construed, held valid and in- 
fringed 273, 277 

Speaking-tube whistles. No. 103,406, for 
improvement, held infringed 596 

Thread. No. 26,415, for improvement in 
machines for winding thread on spools, 
held valid 43 

PAYMENT. 

Bonds whose consideration had failed, 
previously assigned in payment of a debt, 
cannot be given in evidence on a plea of 
payment 130 

PHYSICIANS AND SURGEONS. 

Where a statute provides for a board of 
medical examiners, and requires a license 
from them as a condition of practicing 
medicine, a physician may maintain an 
action at law for his services, though ne 
practiced without a license, if during tne 
time of such services there was no exist- 
, ing board of examiners 536 

PIRACY. 

Under the power to define and punish 
piracies (Const. U. S. art. 1, § 8, subd. 10), 
congress may declare to be piracy the serv- 
ice of a citizen or resident of the United 
States on a vessel used in kidnapping tne 
inhabitants of a foreign country for the 
purpose of making them slaves, or the use 
of a vessel owned in the United States in 
such kidnapping -. 1026 

Congress, under the power to regulate 
commerce, and to pass all laws necessary 
to carry that power into effect, may make 
depredations upon the high seas punish- 
able as piracy, though they do not strictly 
constitute such crime as known to inter- 
national law 1049 

Until our country has made war, we are 
considered at peace with all by the law of 
nations, and without any treaty to that 
effect 1024 

PLEADING AT LAW. 

See, also, "Abatement and Revival." 

It is not necessary to aver matter of law 
or public statutes of which the court takes 
judicial notice 850 

Advantage may be taken of the failure 
of the pleadings to aver jurisdictional 
facts at any stage of the case 447 

If a count in a declaration contains suf- 
ficient averments, surplusage will not viti- 
ate it 747 
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Where goods are received to be sold at 
certain prices or returned on demand, and 
are sold and the money received, no special 
demand is necessary in an action for such 
money; but otherwise where the action is 

for a failure to return the goods T4T 

_ A plea of payment admits all the allega- 
tions in the plaintiffs declaration, essen- 
tial to support the action, and it is un- 
necessary for the plaintiff to prove them 952: 

Where a plea in abatement is bad, plain- 
tiff need not demur, but may treat it as a 
nullity 951 

If a defendant wishes to contest the 
citizenship of the parties to an action In 
the national courts, he must do so by plea 
in abatement; and such a plea, if joined 
to one to the merits, may be stricken out, 
but is not liable to a demurrer. 766- 

The plea puis darrien continuance ad- 
mits plaintiff's cause of action, and dis- 
places all previous pleas and defenses. . . . 386- 

After judgment for the plaintiff upon de- 
murrer to the replication to the plea of 
limitations, the court will not permit the 
defendant to withdraw the demurrer, and • 
rejoin specially, unless he can show by af- 
fidavit that it is necessary to the justice of 
the case 144- 

After judgment for the plaintiff on the 
defendant's demurrer, and writ of inquiry 
awarded, the court will not permit the de- 
fendant to plead de novo, unless he will 
withdraw his demurrer 517" 

Impertinences are any matters not per- 
tinent to those points which are properly 
before the court for decision at any par- 
ticular stage of the case 447" 

A plea in bar cannot be withdrawn, aft- 
er the case has been prepared for trial, 
in order to file a plea in abatement 805* 

It is not incumbent upon joint plaintiffs 
to prove that they are joint partners 560" 

The writ is not abated by substituting 
the assignee in place of the plaintiff, wlio 
is bankrupt 387 

When a substantial amendment is made 
in a declaration, the defendant should be 
allowed until the next succeeding term to 
plead 722: 

PLEADING IN ADMIRALTY. 

A joint libel against three vessels cannot 
be amended by substituting the name of 
the owner of one vessel so as to change it 
from a libel in rem to one in personam 869* 

A libel in rem cannot be changed into a 
libel in personam against the owner 869 1 

PLEADING IN EQUITY. 

A bill charging notice of the fraud 
against one of defendants, "that the de- 
fendant then and there, well knowing all 
and singular the premises," etc., is bad. . . 445- 

A bill which requires an answer must 
contain interrogatories 226- 

A defendant cannot file a cross bill until 
the original bill is answered 951 

After a special demurrer to a bill the al- 
legations of fact on the hearing of the de- 
murrer must be considered as true 567" 

New matter inserted in a replication to 
meet special facts alleged in the answer in 
defense, not responsive to the bill, will be 
treated as surplusage merely. ........... 653- 

PRACTICE AT LAW. 

A discontinuance will be entered without 
leave of court unless defendant interfere 
on the ground that the discontinuance is 
oppressive 805- 
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When an action of replevin has been dis- - 
continued by the nonappearance of either 
party, the court will not. at a subsequent 
term, reinstate the cause, unless it appears 
to be the fault of the clerk that the appear- 
rance was not entered 8 

PRACTICE IN ADMIRALTY. 

A joint action will lie against a vessel in 
rem and the master in personam on a cause 
of action for which both are liable. ....... 919 

A proceeding in rem and a proceeding in 
personam may be joined in one action, 
where such joinder is calculated to advance 
the ends of substantial justice 919 

PRACTICE IN EQUITY. 

The omission to make oath to the bill 
praying for an injunction cannot be raised by 
demurrer after a hearing and order to file 
evidence 507 

After publication of the testimony, no new 
witnesses can be examined, and no new evi- 
dence can be ta^ken, except where the judge 
himself entertains a doubt, or when some 
additional fact or inquiry is indispensable to 
enable him to make a satisfactory decree. . . 4ol 

A witness may be examined to the mere 
credit of the other witnesses, whose deposi- 
tions have been already taken and published 
in the cause, but he will not be allowed to be 
examined to prove or disprove any fact mate- 
rial to the merits of the ease 451 

The time for publication will be enlarged 
after publication has past, though not in fact 
made, on good cause shown by affidavit, 
such as surprise, accident, or other circum- 
stances which repel any imputation of 
laches 451 

Exhibits in the cause may be proved after 
publication, and even viva voce at the hear- 
ing, when there has been an omission of the 
proof in due season, and they are applicable 
to the merits 451 

The court may, in the exercise of a sound 
discretion, allow the introduction of newly- 
discovered evidence of witnesses to facts In 
issue in the cause, after publication and 
knowledge of the former testimony, and even 
after the hearing. But it will not exercise 
this discretion to let in merely cumulative 
testimony 451 

The same rule holds in cases of bills of re- 
view and supplementary bills in the nature 
of bills of review 451 

PRINCIPAL AND AGENT. 

See, also, "Factors and Brokers." 

The appointment of a second attorney 
or agent to collect a debt is a revocation 
of the authority of the first one, and per- 
sons knowing of the second appointment 
are held to a knowledge of the revocation.. 17 

An attorney employed, not to attend to 
all his client's legal business, but to collect 
a particular debt, is a special, as opposed 
to a general, agent; and those dealing with 
him are bound to ascertain the extent of 
his authority 17 

A principal may be estopped by the in- 
tentional, willful misstatement of an agent 722 

Every sort of profit derived by an agent 
from dealing or speculating with his prin- 
cipal's effects is the property of the latter, 
and must be accounted for 787 

When. the principal can trace his proper- 
ty in the hands of his agent, and distin- 
guish it from the mass of the property of 
the latterj he is entitled to recover it from 
the agent, or, in the case of his failure, 
from his assignees 789 
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Where the captured vessel was destroyed 
because unfit to be sent in for adjudica- 
tion, but the cargo was sent in, held, that 
the court had jurisdiction 915- 

The title of the absolute owner prevails 
in a prize court over the interest of a lien- 
holder, whatever the equities between 
those parties may be 300* 

Property purchased at a provisional sale, 
afterwards confirmed by a sentence of con- 
demnation of a duly-constituted court, is 
not liable to restitution in a suit in per- 
sonam against the purchaser's consignee. . 86T 

The crew of the captured vessel were at 
their request put on shore, and the vessel 
was destroyed, and no person on board at 
her capture was sent in for examination. 
On special leave of the court witnesses for 
■the capturing vessel were examined 915 

The costs fixed by statute for similar 
services in admiralty will be allowed in 
prize cases, where the allowance is not cov- 
ered by special statute 1058 

The compensation directed to be made 
by Act March 25, 1862, will be computed 
and adjusted conformably to allowances 
by the laws of the United States to em- 
ployes for like services under the govern- 
ment, or in accordance with established 
rules and usages of the courts in regard to 
their officers rendering like services... . -^lOSS" 

The gross costs taxed to any tfTtn^ offiv/ 
eers of the court for services in prfcfiejsuirs 
will be, in collection or payment, subject to 
all limitations as to amounts or periods of 
payment, under the acts of congress in 
force at the time of such taxation 1058 

Compensation to the officers of court for 
their services wilL not be measured by a 
percentage on the -amount of property in- 
volved 1058 

PUBLIC LANDS. 

See, also, "Grant." 

A covenant by bona fide settlers on un- 
surveyed lands to purchase them as soon 
as surveyed, and then mortgage them to a 
creditor to secure a debt, is not a contract 
in violation of Act March 31, 1S30. §§ 4, 5.. 699 

A deed of military bounty lands, made 
in 1820 by the attorney of a patentee under 
a power of attorney executed in 1816, 
where the patent was not issued until 
1819, is void ab initio under Act April 16, 
1816 707 

A settler under the Oregon donation act 
acquires title from the passage of the act 
or the date of his settlement. The patent 
issued to him is only record evidence of 
such title 762 

A certificate and patent thereon, issued 
under the Oregon donation act, are parts of 
the same transaction or procedure, and 
may be read together for the purpose of 
correcting or explaining the . patent, and 
where there is an absolute contradiction 
between them the certificate must prevail,. 762 

Under the Oregon donation act the sur- 
veyor general might partition the donation 
of a married settler equally between the 
settler and his wife at any point of the 
compass he might deem expedient, subject, 
under Act July 4, 1836, § 1, to the supervi- 
sion of the commissioner of the general 
land office 762 

Where a valid objection is found in a 
certificate issued by the surveyor to a set- 
tler under the Oregon donation act, it 
should be returned to the local office for 
correction. It cannot be disposed of by 
issuing a patent contrary thereto.. 762 



1436 



INDEX. 



[30 Fed. Cas. 



Pass 

Where a married settler under section 4 
-of the Oregon donation act has completed 
the residence and cultivation required by 
the act, and made proof thereof, he is enti- 
tled to a patent for his donation, and may 
•convey the same in fee simple 769 

By virtue of the marriage the husband 
took an estate for the life of himself and 
wife in the latter's half of the donation 
claim, and it was not in the power of the 
territorial legislature to divest him of this 
•estate, although it might exempt it from 
■execution 771 

The wife's share of the donation under 
Act Sept. 27, 1850, was not her separate 
•estate, and Act Or. Jan. 20, 1852, which 
undertook to declare it so, is void so far 
as prior settlements are concerned. 771 

A Spanish grant or open concession of 
land in Louisiana is not valid against the 
United States unless the same was sur- 
veyed 350 

To constitute a survey of land under the 
Spanish government, there must have been 
4ijx actual measurement by running lines 
and angles with compass and chain, and 
•designating corners and boundaries by 
marking trees, fixing monuments, or refer- 
ring to existing objects of notoriety on the 
ground, giving bearings and distances, and 
making descriptive field notes and plots of 
•the work 350 

A warrant or order of survey could be 
■executed by the surveyor general of the 
province of Louisiana, or by any deputy 
appointed by him, or by the district sur- 
veyor, or by the commandant of a post, or 
by a private person specially authorized 
"by the governor general or intendant; but 
the location of a grantrcannot be made by 
a mere private survey 350 

The Spanish grant of June 27, 1797, of 
lands in Louisiana to Winter rejected, be- 
cause the grant did not designate any par- 
ticular land, and was not designated and 
ascertained by an authorized survey 350 

A list of governors of California, with 
notes 1259 

Table of land claims in the state of Cali- 
fornia 1217 

RAILROAD COMPANIES. 

A right to change a location, "either for 
the difficulty of construction, or of procur- 
ing a right of way at a reasonable cost, or 
whenever a better and cheaper route can 
Tie had," does not authorize a company to 
relocate because a particular town on the 
-selected route will not contribute to the 
road. Nor will it authorize a departure 
from the points named in the charter 626 

Under the authority in general terms to 
-extend the line of road, the company is 
not authorized to depart from it in any 
■other part except from its termini 626 

Under authority "to construct branched 
roads from the main route to other towns 
-or places in the several counties through 
which the road might pass" the entire 
branch must be within the limits of a coun- 
ty 626 

An act authorizing the indorsement by 
the government in behalf of the state of 
railroad bonds bearing interest at the rate 
■of 8 per cent, per annum authorizes the in- 
dorsement of bonds bearing such rate of 
interest payable in gold 850 

Bona fide holders for value of bonds in- 
■dorsed by the governor in behalf of the 
state, referring to the act giving him au- 
thority, are not charged with constructive 
notice of the fact that the bonds thus in- 
•dorsed were not first mortgage bonds, as 
required by the act 850 
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The lien of the state of Missouri under 
Act Mo. March 3, 1857, on the property of 
a railroad receiving aid bonds, extends to 
public lands theretofore granted to aid in 
its construction. Ill 

Bondholders may file a bill, in behalf of 
themselves and all others who may come 
in to enforce the trust, without making all 
bondholders parties. 80 

Where a railroad, being an indivisible 
line, runs through several states, and de- 
faults in payment of interest on bonds, 
the court, after demand on the mortgage 
trustees, will compel them to take posses- . 
sion or appoint a receiver 73 

Such appointment would be made even 
though there was no probable deficiency of 
the trust property to pay the debts secured 
by the trust deed. , 73 

Where, in the ease of an inseparable rail- 
road line, running through several states, 
receivers are appointed by different courts 
in different jurisdictions, a federal court 
having jurisdiction will appoint a receiver 
for the whole line 73 

The application of the earnings of the 
road in completing and operating it, after 
default in payment of bonds, where made 
in good faith, on consent of the mortgage 
trustees and part of the bondholders, held 
not a misapplication 12 

Upon the application of a mortgage trus- 
tee for the appointment of a receiver, the 
company was directed to set aside half of 
its net earnings to the payment of interest 
on its bonded debt 12 

The appointment of a receiver of the 
property of a railroad company in the fore- 
closure of a mortgage is not a matter of 
course on default of payment of interest, 
but is a matter resting in the sound discre- 
tion of the court ; . . 12 

Where a railway is conveyed by a trust 
deed or mortgage to secure bonds, and it 
cannot be divided and sold in pieces with- 
out manifest injury to its value, the whole 
may be sold, before the principal is due, on 
! default in the payment of interest 80 

In the ease of corporations created by 
different states operating a continuous line 
of road, a decree of foreclosure made in 
one jurisdiction on service on the corpora- 
tion residing therein and the appearance 
of the other, will bind the latter 80 

Where the road cannot be divided with- 
out injury to its value, the court may de- 
cree a sale of the entire property, though 
a large part is without its territorial juris- 
diction 80 

. RAPE. 

The aiding, abetting, and assisting others 
to commit rape is punishable under the 
penitentiary act of March 2, 1S31. (4 Stat. 
448.) 1099 

RECEIVERS. 

See, also, "Railroad Companies." 

On the appointment of a receiver who 
has taken possession of the property, the 
subject of the suit, by a court having ju- 
risdiction, no other court can interfere 
with the property, or entertain complaints 
against the receiver, or remove him . ♦ 850 

RELEASE AND DISCHARGE. 

A release to one of two joint obligors 
extinguishes the obligation, and equity will 
not relieve in such a case, although it is 



SO Fed. Cas.] 



INDEX. 



1437 



Page 
most apparent the extinguishment was not 
intended hy the parties 55 

REMOVAL OF CAUSES. 

See, also, "Courts." 

Right of removal. 

Where a case is duly removed under Act 
Sept. 24, 1789, § 12, hy defendant, the 
question of jurisdiction is not dependent 
upon any provisions of section 11 265 

The amount in controversy is not mate- 
rial on the question of the right of removal 
of an action as having been commenced 
against a federal officer for an act done 
under color of the federal revenue laws — 465 

A suit cannot be removed from a state 
court into the circuit court of the United 
States, where a part of the plaintiffs or 
defendants are citizens of the state where 
the suit is brought and of some other 
state -Ill 

A suit brought against co-partners to re- 
cover on a promisssory note, where the 
only defendant served with process was a 
citizen of another state, and the other de- 
fendants were citizens of the state with 
plaintiff, may be removed to the federal 
court • 637 

Eev. St. § 639, subd. 2, so far as it au- 
thorizes one of defendants to remove a 
cause as to him alone, was not repealed 
by Act March 3, 1S75 637 

Time for removal. 

A removal cannot be had under Act 
March 3, 1875, of a suit pending at its pas- 
sage, wherein a trial had been had after 
its passage, although the verdict was set 
aside, and a new trial granted 839 

Proceedings to obtain, 

A petition for removal is sufficiently 
signed and verified by the attorney of the 
party 637 

Notice of the application for the removal 
of a cause is not necessary. 637 

An order made in contempt proceedings 
instituted in a state court before the re- 
moval will be recognized and enforced in 
the federal court 3 

But where such order has been appealed 
from, the federal court will hold in abey- 
ance proceedings for its enforcement until 
■Hie appeal is disposed of 3 

A suit removed from the state court 
comes into the federal court impressed 
with all the rights and liabilities of. the 
parties as to costs which accrued or at- 
tached by the laws of the state, while the 
suit remained in the state court 406 

Effect of removal: Subsequent proceed- 
ings. 

The right to object to the jurisdiction of 
the federal court after removal of the 
cause from the state court is not waived 
by the failure to raise the objection at the 
first term of the court after the record is 

filed 839 

Where a suit is commenced by summons, 
and neither the summons nor complaint is 
filed, defendant may, in his petition for re- 
moval, show that the amount in controversy 
exceeds S500; and plaintiff is not entitled to 
a remand by afterwards filing a complaint 
stating the amount in dispute at less than 

S500 933 

Where a cause, is removed as having been 
commenced against a federal officer for an 
act done under color of the United States 
revenue laws, the question whether the de- 
fendant was acting in performance of his 
duty as an officer of the customs under the 
revenue laws is a matter of fact involved in 
the merits of the case, which cannot be 
raised upon a motion to dismiss the suit. . . . 465 
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If a cause be removed from a state court 
by the defendant, and the plaintiff declares 
in the circuit court of the United States for 
more than S500, plaintiff cannot, by a re- 
lease of part of his debt, so as to reduce it to 
less than S500, take away the jurisdiction 
of the circuit court 716- 

REPLEVIN. 

Replevin will lie for the goods of a stran- 
ger taken in execution as the goods of the 
debtor, if taken out of the actual or con- 
structive possession of the plaintiff. ....... 19- 

Upon the plea of property in the defend- 
ant, the burden of proof is on the plaintiff. . 19- 

It is not necessary to the validity of a re- 
plevin bond that the plaintiff in replevin 
should be bound in the bond 440- 

In debt on a replevin bond, setting forth 
the condition and averring special breaches, 
the pleas of general performance, non dam- 
nificatus, that plaintiff had no property in the 
goods replevied, of nul tiel record, where no 
record is averred in the declaration, and a 
plea to the whole declaration which is an 
answer to a part only, are bad 441 

Actions of replevin, in Alexandria, may, 
on motion, be tried at the first term 135- 

The only judgment that can be issued in 
fa,vor of the defendant in replevin is one cent 
damages and a retorno habendo. He must 
rely upon a suit on the replevin bond for his 
damages 1080' 

In replevin for goods distrained for rent 
arrear, if the jury do not render such a ver- 
dict as will enable the court to render the 
statutory judgment in favor of the defend- 
ant, the court may render the common- 
law judgment for a return of the property 
replevied; and in an action upon the re- 
plevin bond, for not returning the property, 
the defendant may, in mitigation of dam- 
ages, show that no rent was in arrear. ..... 466- 

The value of the goods stated in the re- 
plevin bond is prima facie evidence of plain- 
tiff's damages; and, if defendant should 
contend for a less amount, the burden of 
proof is on him to show it 466^ 

If the jury, in replevin, do not find the 
value of the goods distrained, their finding 
of the amount of rent in arrear is surplus- 
age 466" 

REPORTERS. 

Notes and prefaces of the United States 
circuit and district courts reports 1261* 

SALE. 

See, also, "Contracts"; "Vendor and Purchas- 
er." 

Where property is in the possession of a 
person as agent at the time he accepts an of- 
fer of sale to him, no formal delivery is nec- 
essary to pass the title. 373'- 

The master of a vessel, to whom its cargo 
of wood is offered at a certain price per 
cord "for the quantity shipped," is justified, 
in accepting the same, as meaning the quan- 
tity actually shipped, and not that as per 
bill of lading, though the owner intended 
the latter 373: 

The title to machines ordered and received 
by persons who had the exclusive right to 
sell such machines in the state, with the un- 
derstanding that they were to pay for them 
if sold within the year, and, if not, that they 
were "to take them for the next season," 
where the transaction appeared upon the in- 
voices of the manufacturer and the books of 
the consignees as a sale, passes to the con- 
signees upon delivery. 513'. 
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Where goods are to be paid for on deliv- 
ery, the title does not pass where they are 
taken to the place of delivery and laid down, 
■a note being offered in payment 70 

"Where the seller of merchandise delivers 
it to the wrong vessel, which sails before 
the mistake is discovered, and he subsequent- 
ly delivers similar merchandise to the right 
vessel in fulfillment of the contract, the title 
to the first lot continues in him 230 

Delivery of possession to the purchaser of 
a moiety of a vessel when in possession of 
the other part owner is not, in general, indis- 
pensable to pass the property . . 323 

As between the mortgagor and mortgagee, 
notice to the part owner in possession is not 
necessary 323 

Where goods are sold by sample, there is 
an implied warranty that the. articles shall 
correspond with the samples 55 

Where there is a warranty, the examina- 
tion and approval of part of the articles 
which are delivered is not a waiver of the' 
•contract as to the others 55 

In a contract for the sale of articles with- 
out warranty, if there be do fraud on the 
part of the seller, he is not answerable for 
the quality of the articlw .,.....„.. 55 

SALVAGE. 

The relief of property from an impend- 
ing peril of the sea by the voluntary exer- 
tions of those who are under no legal obliga- 
tion to render assistance, and the consequent 
ultimate safety of the property, constitute a 
case of salvage 4 

A vessel, out of sight of land, amid dan- 
gerous shoals, with master and both officers 
sick with a deadly, infectious disease, and 
with no navigator aboard, flying a signal of 
■distress, is in a position to have salvage serv- 
ice rendered her a . . 4 

Leading the way safely out to sea for a 
sail vessel anchored among the shoals off 
■Cape May, and in danger of going ashore if 
her cable should part, after an unsuccess-. 
ful attempt to tow her, is a salvage service 
•entitled to a liberal reward. 309 

The court will prohibit the payment of any 
part of the salvage to the crew of a strand- 
ed vessel who refused to assist in getting 
her off after wreckers were employed except 
upon the promise of extra compensation out 
of the salvage 818 

One who recovers and carries off, against 
the express commands of the master, cargo 
accidentally fallen overboard in the salvage 
operation, which the authorized salvors in- 
tend to save at their earliest convenience, 
cannot recover salvage thereon 893 

A vessel employed for a stipulated sum by 
■the principal salvors with the acquiescence 
•of the master of the wrecked ship, cannot, 
under any circumstances, recover salvage in 
.addition to the sum agreed 893 

Damages caused by grounding to a steam- 
er which, being delayed by a salvage service 
Tendered by her, reached her destination at 
"low water, and struck in going over Pol- 
lock Rip, are too remote, and cannot be re- 
covered against the salved vessel 309 

Where the net proceeds of a derelict towed 
into port by a salvor were only $206, and 
the owner, after notice, failed to appear, the 
whole proceeds were decreed to the salvors' 917 

Forty-three per cent, allowed upon gross 
valuation of $41,924 for saving cargo, main- 
ly by diving, from a vessel totally wrecked 
on Florida Reefs 893 

$5,000 awarded to a steamer worth, with 
her cargo, $500,000, for piloting out to sea 
without any considerable danger to herself, 
a sailing vessel worth $122,500, from a posi- 
tion of considerable peril among the shoals 
off Gape May 309 
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$13,000 allowed upon a valuation of $95,- 
000 to professional wreckers for getting a 

ship off of Florida Reefs 818 

The master has no right to compel the 
mate to perform a salvage service; and if 
he does perform one by the order of the 
master, without objection, he is to be consid- 
ered as a volunteer 4 

The master of a ship wrecked upon the 
coast has the custody and charge of the 
property, and, as against strangers and 
salvors, may make such arrangements as 
he sees fit for saving it 893 

SCIRE FACIAS. 

A scire facias is an action to which a 
party may plead, and it may be executed 
in the same manner as a summons. 963 

SEAMEN. 

Protection and relief. 

"Vessel of commerce," within Act Sept. 
28, 1850, abolishing flogging, includes ves- 
sels engaged in whale and other fisheries. 981 

The provisions of the act, imposing a 
penalty on masters of vessels in the mer- 
chant service for shipping seamen without 
articles, extend to the merchant marine 
upon the lakes and public navigable wa- 
ters connecting the same 417 

A female shipped as cook and steward 
is entitled to all the rights, and subject to 
all the disabilities, of a mariner; and tne 
provisions of the statute as to shipping ar- 
ticles apply equally to her. 417 

In an action of debt, to recover several 
penalties under Act 1790, e. 29, § 1, against 
the master of a vessel for shipping seamen 
without articles, a single count for all the 
penalties is sufficient 417 

Tlie contract of shipment. 

The description of a voyage, as "from 
Boston to Valparaiso or other parts of the 
Pacific Ocean, at and from thence home 
direct, or via ports in the East Indies or 
Europe." is not sufficiently certain, and 
the articles do not bind the seamen 620 ■ 

In the ease of ambiguous shipping ar- 
ticles, the construction most favorable to 
the seamen is to be adopted 620 

Under shipping articles authorizing the 
master to touch at certain intermediate 
ports, "or as he may direct." he may stop 
at places not named, without violating the 
contract with the seamen 470 

Where a seaman is appointed to act as 
mate of a vessel, by the master, during tlie 
voyage, he may be removed by the master 
for incompetency, and is not entitled to 
any other wages than those originally con- 
tracted for 470 

A master has no right to degrade his 
mate in a foreign port for an alleged of- 
fense, and make him do seaman's duty; 
and, if the mate refuse to do duly as a 
seaman, the master is bound to offer him a 
passage home 472 

Conduct of master or mate in respect to 

seamen. 

The abolition of "flogging" does not pro- 
hibit corporal punishment of a different 
kind administered by officers of vessels to 
compel obedience to lawful commands, or 
to preserve the discipline and good order 
of the ship : 981 

The advice of an American consul, in a 
foreign port, gives to the master of a vessel 
no justification for an illegal act 146 

The imprisonment on shore of seamen is 
not justified where they peacefully refuse 
labor from an honest mistake of their right 
to discharge 620 
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The practice of imprisoning «sohedIe£t 
seamen in foreign gaols is i of doubtful le- 
gality, and to be excused only by a strong ^ 
case of necessity 

W w!erTa ^ma? suffering from a dis- 
mal* when he ships dies during the voy- 
age? Ws administrator cannot ^coyer ^ 

W Where' a voyage' is broken up 'by " a" sei- 
sm* of the vessel for the debts of its own- 
5? Sne month's extra pay was allowed ^ 

^Thf master may 'confine' a \^tory 
seaman on board of his vessel inflict rea 
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benefit until default of payment, is valid 

11 an immediate conditional sale.... ... •• 323 

The majority owners in value i may fit 
out the vessel against consent of ™ e «£ 
norit£ but they°must communicate their ^ 

d Impart* owner',* who 'will' neither* sdl at 
a reasonable appraisement nor mak^ 
vances for outfit, cannot legally aemana 
freight, but his share of the vessel will be gQ 
secured to him 

T Wh5fthe r master had leave to take his 
wife withhim, and nothing was said about 
Ms sS five years old, he was required to 



pay a reasonable amount for Ms: p^Jg^ 
nta esnense of regulating the master s 



327 



InKe personal correction, or discharge P^^ of Tegulating the master's 



ing to the enormity of his offence 

Deductions: Extinguishment 



If the imprisonment ^ a seaman in a 
foreign port is improper, the expenses ox 
it or of the employment of a person in his 
s^ao, arfnottobe deducted from Jus ^ 

^ Wr'e'a'ca'sk of 'wine' w'aVlost" while* be- 
^n^hoisted aboard by the mate and crew, 

equipage, in proportion to te mommy 



^VffnoVtbe duty of a irate/ in\loading 
^4 ftfclSVmSVdl a, it is about ^ 

gTS&?£HEf£ S <£J&» 327 



1?S? e ana .£e?aorttarthe.master bad 
pall off tte seamen did not m «w mse 
^eST^S^i^s^or^- 

Trustify the forfeiture of a seaman s 

Si San, and of Ms bavins gone w.th- ^ 
cut leave 

SET-OFF AND COUNTERCLAIM. 

A partnership debt cannot be set off in 
a n actiS by anassignee of one of the part- ^ 

ners 



SHIPPING. 



See, also, 
"Average 



and^ponden^^iers^^llisio^; 
"Demurrage"; "Maritime Liens , Sal 
vage"; "Seamen"; "Towage." 

Public regulation. . 

An American registered vessel, while at 
sea sold in part to resident citizens of the 
United States without a bill of sale recit- 
ing her registry, and without'a new regis- 
try until hlr arrival at her home port, does 
not lose her privileges as an American ves- ^ 

S6 A 'vessel' sailing 'under* *i* fishing* license 
may touch at a foreign port, and procure 
supplies, without incurring forfeiture un- 

der the acts of congress •*.*'•;•; *" 

Taking on board in a foreign port, and 
bringing into this country, two barrels, 
Sout hire or reward, but as a favor to 
a friend, supposed to contain crockery, but 
really containing liquors,, is not engaging 
In trade within the meaning of section 32 
of the act of February 18, 1793 [1 btat 
316], and does not subject the vessel and 
-cargo to forfeiture 

Title to and ownership of vessel. 

Ahffl oFKe of one-half of a vessel as 
collateral security for a debt, with a pro- 
vision that the mortgagors may keep pos- 
session and use the vessel for their own 



W The S master* 'aid clerk of a vessel are not 
entitled to liens for their wages "*» 

^h^uring* aTockade of the Chesa- 
peake by the British, a vessel was charter- 
Id witiT a Sidmouth license, though such 
license was not expressed in the charter 
Sartv hell that the contract was invalid. . 140 
P Notwithstanding a charter partf is in- 
valid the charterer may, by subsequent 
negotiation, be liable as on a new contract 
to reimburse the shipowner for toe and 
expenses incurred in attempting Perform- ^ 

a The 'vessel is* iia'bVe'fo'r the neglect 'of the 
master to present a proper manifest pre- 
venting the owner of the goods shipped 
from passing them through ^^ custom- ^ 

^Telsei "owners' are not li able 'foV 'damage 
to iron shipped under a bill of lading ex- 
empting the vessel from accountability for 
ruleless the rust was received on board 
and through want of proper stowage and ^ 

° a S case 'of loss or damage' to goods' cov- 
er*! by a bill of lading, the presumption of 
law is that such loss or damage was oc- 
casioned by the act or default of the car- ^ 

n Sghterme'n,'to*whom' 'is "commuted the 
charge of transporting goods from tiae 
shore, and slinging them in the .lighter, for 
hoisting aboard, are responsible for any 
defect or negligence in the manner of sling- ^ 

in The 'ves'sei "is* liable,* where '^ratrousV 
run ashore by the master, for the loss of 
carco for injury to the portion saved, and 
for salvage paid under a decree therefor . 
f0 L S respfct P to the liability -of ! the vessel for 
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contracts of transportation made with the 
mJsteTthe law makes no distinction be- 
^ween passengers and merchandise. .... ... 913 

Where a passenger determined, before the 
date of sailing, not to take- passage in the 
ship, he cannot complain that the ship did 
not sail on the day as agreed, and recover 
hank his nassage money paid. o-*- 1 

The veS! if liable in specie for passage 
money advanced, and for damages for fail- 
ure to deliver goods shipped, where the 
master fails to perform his agreement to 
SSort a passenger with his baggage. ... 919 

Where the master failed to fulfill his con- 
tract to cW libelant, Held, that he was 
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fncurr^ fn g?$ m ^ Tan <:f. the expenses 
shin ma ^Tt* 1113 th f f ailin S of another 
sfe^y^.^.^f^^^her ves- ^ 

I ft i< ?? ie liability. 

a i>r i 1 *^ ^ * tte owners' liability bv 

Ji&fV 31 * 11 1 5* erest ^ the ship and her 

fhri? w?OT di ? ff ' d S es not limi t or affect 
their liability for loss, damage, or injury re 
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659 
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suiting through thelku roT such vessel to" 
M^W andher car ^o from Ta coSsioS 
be A^ n tte two vessels, (inning 6810? 
w ««i • ii n - P ers ?nam for damages to a 
™?r^\ Colhsion ' the diatrict eourt in ad- 

™£?2L *£ e owners may take appro- 

priate proceedings to limit their liabilitv 
where neither the ship and freight nor Te 
amount or value is within its control .. 681 

The value to which the liability to the 
owners of a vessel is limited is the value im- 

SSSftfiSf 8 inj ' ury > and before " e 

mferwUirio? I^^&EE 

of the owners in the freight in proceedings 

' amoS ^? I . r .. f? Hity iS ™ Iy °ne-ha!f sufh 

SLAVERY. 

The prohibition of the importation of eol- 
Sv P tf ^ (A * Ct Feb - 2S- 1S03) doel not 

sail sis . s . eam ? n .? mployed in navi - 

■Congress has power to' 'prohibit "eitbwi* 

SS^^M 1 * 8 United sStes "from en- 
gaging in the. slave trade with or between 
foreign countries, both under the power to 

subd Ia S , C °? merCe (Const «t P l, f 8, 
thZlA and bemuse su ch traffic concerns 
S«*S « fa ^i betsv f, en «tizens of the United 
btates and those of foreign countries 1f>9R 

A vessel becomes liable to forfefturV be! 
cause built or equipped in the United States 
for use m transporting slaves from on! 
foreign country to another (Act March 22? 
£'»*), as soon as any preparation of it for 
such purpose is made, a completion of the 
eqmpment not being necessary. ... 10<>6 

tiot oT^Vf/? mployed in the transporta- 
tion of slaves from one foreism cnnntrv + rt 

another" (Act May 10, lsS)fso ?ste^b2 

liable to forfeiture, when it is on a voyaS 

to procure slaves for that purpose, though 

w£™ haVe as yet been take ^ on board? .1026 
Service on a voyage known to be for the 
purpose of procuring slaves for transXrte- 
tion from one foreign country to anotneVta 
a violation of Act May 10, 1800, forbidding 
citizens and residents of the United States 

tatfoT! .°. n . f VeSSel USed m sucn traJspor- 
«™K- * h ^iory "of ' the * enactment ' of ' the 1026 
Jfe* 1 - 76 Sla . ve Law >" and such law eon- 
Sn cY ^"^ to a grand J ur ^ ^ N«3- 

12^ l7iV h ti'f ^tj^^lave'law'of IPebSS^ 1013 
n^,«Jl*- e Judge or magistrate has no 
power to issue a warrant to arrest the fugi- 
tive, or to commit after the examination is 
over and the certificate is granted? and such 
a. warrant is wholly invalid for any pur 
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But such a defense cannot be set nn 

h?v^ e " ? e righ J S of a bona fide purchase? 
have intervened which would or misfit ? S 

IKS y P ^? di . c . ed . b f. giv5n ^ SeSS'a! 
STATES. 

across the Delaware river to low wS 
m ^'<Vbe J«W3r shoJ!?...... ^^jioo 



within the -twelWrnilfi"^?!." SgSE 

rito^ .?**!?. f^ tes formed ^m that ter? 

?T,3£M^ n i ited * ¥ a t es * laws' act dire'c'tiy unon 
individuals, and are to be enforSdbv na- 
tional instrumentalities. A state as a n^ 
sudfiaws 7 :.^ 110 ' be com Pelled e to a exe a c P te 
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STATUTES. 

tnH™^? 1 "? 1 * a conrt in declaring uneonsti- 
tect ol lP^ + paSsed by <*>*sr£s, the de- 
lect of legislative power must be of the 

ThVS +£\ indis ^table character . _1160 
. lhe fact that a law of congress has hekn 
m course of execution for man? ySrs and 
has been acauiesced in fl„«w S.Jrl&J 111 ,™ 




d ?nS- t ^i5?? ne t0 be ^Constitutional 1160 
T f ,S e <i nblbltl0 J n of ^ enactment of spedal 
Sm« CTV 1 ^ to informal or invalfd 
Stive 2gS te ^.^. apply t0 a seiSJ 
o^T^ P^Yisions of a statute,' so' far a's'thev 

fl^^ Ct introduced for the purpose 'of vaH- 
w^ ^^ 111 \ onds whiel1 did not pass the 
legislature by the vote required by ffi?con- 

SUBROGATION. 

dnSS f ^ ^ the state ' which ha ^ in- 
d l ed /. I ? lIroad company bonds, and was 

if C r^ by a T r \ as t' couId not be slS? 
is no reason why the holders of the bonds 
should not be subrogated to the rightS of 
c^rity ,! e :.? nd haVe *** benefit of the se- 

TIME. 

When the question is as to the effect of a 
proceedmg instituted on the same day n 
n^ h ^ an act affe <*ing the validity of such 

whi^f^f 7, a \ passed ' ^ Precise time at 
which the act became a law may be prop- 
erly inquired into mm " n " t "^ 752 



850 



pose 



SPECIFIC PERFORMANCE. 

The matter entitling the party to an 
amendment of his contract may be set IS 
by way of defense to a proce^inj to eS 
^tL a T C ^ C Performance of the contract 
where the clause omitted through niSake 



TOWAGE. 

645 See , also, "Collision"; "Salvage*" 

irt^hi ^, traC f of towage implies knowledge 
of the channel and safe pilotage. . . Q4R 

fl«» m . akl i5 ff u np i a tow ' Tess eis of heavy 

S drfft° U P aC6d b6hind th0se of iS 

Tw^*^ w ^ icQ » in towing *a 'ship," negligent- ^ 6 
Iy brings her against a wharf, s Kable in 

„_, Xi iUUUU m rae J™^«? tll0u ^ 1 *! shi P was rotten aid 

ment, constitute a ground of defSi™^. 561 1 sXcSe^f Slijn^ . C ^^.™. ?? 625 
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TRADE-MARKS AND TRADE-NAMES. 

Page 
The exclusive right to use the trade-mark 
of a firm does not pass to a member by im- 
plication on a sale of the business to him, 
but he may use the trade-mark, provided 
he do so in a manner not to deceive the pub- 
lic 845 

TREASON. 

Until belligerent rights are accorded by 
the political department of the government 
to the state or people in rebellion, the judi- 
ciary must regard them as rebels and law- 
less aggressors, and apply to them the penal 
law . . , . 997 

The words "levying war," as used in the 
constitutional definition of "treason," include 
not only the act of making war for the pur- 

Sose of entirely overturning the government, 
ut also any combination forcibly to oppose 
the execution of any public law of the Unit- 
ed States, with intent to prevent its enforce- 
ment in all cases, if accompanied or followed 
by an act of forcible opposition to such law 
in pursuance of such combination 1024, 1047 

If a body of men be actually assembled for 
the purpose of effecting a treasonable pur- 
pose by force, that is levying war. But it 
must be an assemblage in force, — a military 
assemblage in a condition to make war. .. .1039 

And there must be some overt act done, or 
some attempt made by them, with force, to 
execute, or towards executing, that purpose. 
The assembly must be in a condition to use 
force, and must intend to use it, if necessary, 
to further, aid, or accomplish the treasonable 
design 1046 

If the assembly is arrayed in a military 
manner, if they are armed and marched in 
military form, for the express purpose of 
overawing and intimidating the public, and - 
thus attempt to carry into effect the treason- 
able design, this will, of itself, amount to a 
levy of war, although no actual blow be 
struck, or engagement take place 1046 

If a body of men be actually assembled in 
force, in a condition to make war, in order 
to overturn the government at any one place 
by force, this is levying war. It is not nec- 
essary that the assemblage should be with 
military arms and array; numbers alone 
may supply the requisite force. 1042 

If any such assemblage, for the purpose of 
subverting the government at any place, take 
forcible possession of any fort, arsenal, or 
other property of the United States, this is 
an act of levying war 1042 

If a convention, legislature, junto, or oth- 
er assemblage entertain the purpose of sub- 
verting the government, and to that end pass 
acts, resolves, ordinances, or decrees, even 
with the view of raising a military force to 
carry their purpose into effect, this alone 
does not constitute a levying of war . .1042 

A conspiracy to prevent, by force, the exe- 
cution of any one law of the United States 
in all cases, is a treasonable conspiracy; and 
if there be an actual assemblage of men for 
the purpose of carrying this intention into 
effect, — that is, of acting together, and pre- 
venting by force the execution of the law 
generally,— this constitutes a levying of war, 

and involves the crime of treason 

1015, 1042, 1046 

If there be an assembly of persons, with 
force, with an intent to prevent the collec- 
tion of lawful taxes or duties levied by "the 
government, or to destroy all customhouses, 
or to resist the administration of justice in 
the courts of the United States, and the as- 
semblage proceed to execute this purpose by 
force, this is treason against the United 
States > 1046 

30 Fed.Cas.— 91 
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A mere treasonable conspiracy, whether 
for the purpose of entirely overthrowing the 
government, or to prevent the execution of 
any of its laws, is not sufficient to constitute 
the crime of treason, as defined by the con- 
stitution of the United States. In addition 
to the conspiracy, there must be an actual 
assemblage of men for the purpose of carry- 
ing the conspiracy into effect by force 

1015, 1032, 1034, 1042 

The sudden outbreak of a mob, or the as- 
sembling of men, in order, by force, to pre- 
vent the execution of a law in a particular 
instance, and then to disperse, without any 
intention of continuing together or reassem- 
bling for defeating the law generally and in 
all. cases, is not a levying of war such as 
constitutes treason 1015, 1042 

The combination of a body of men, with 
the design of seizing, and the actual seizing, 
of the forts and other public property of the 
United States, is a levying of war against 
the United States, and is treason. ., 1032 

AH persons engaged therein are by the law 
regarded as levying war against the United 
States; and all who adhere to them are to 
be regarded as enemies; and all who give 
them, in any part of the United States, aid 
and comfort, come within the provisions of 
the act of April 30, 1790, and are guilty of 
treason 1032 

The meaning of the words "overt act," as 
used in the constitutional definition of trea- 
son and in the statute, is an act of a charac- 
ter susceptible of clear proof, and not resting 
in mere inference or conjecture 1036 

Words, oral, written, or printed, however 
treasonable, seditious, or criminal of them- 
selves, do not constitute an overt act of trea- 
son ,1034 

In a civil war, persons who adhere to their 
allegiance are not, although they reside in 
an insurrectionary district, regarded as ene- 
mies; and trade with such persons, in good 
faith and without collusion with the enemy, 
is lawful, unless interdicted by the govern- 
ment 1034 

To be employed in actual service in an 
army raised to oppose the government in its 
action, or directly or indirectly to aid or as- 
sist in the levying or embodying of a mili- - 
tary force for the subversion of the govern- 
ment, are plainly acts of "levying war," and 
involve the commission of the crime of trea- 
son. The constitutional definition of trea- 
son, however, is of broader signification, and 
includes all those who join a hostile army 
after war is begun 1036 

The words, "adhering to their enemies, 
giving them aid and comfort," include, in 
general, any act committed after war actual- 
ly exists which indicates a want of loyalty 
to the government and sympathy with its 
enemies, and which, by fair construction, is 
directly in furtherance of their hostile de- 
signs 1036 

After war actually exists, it is treason- 
able to sell to, or provide arms or munitions 
of war, or military stores and supplies, in- 
cluding food, clothing, etc., for the use of, 
the enemy; to hire, sell, or furnish boats, 
railroad cars, or other means of transporta- 
tion, or to advance money or obtain credits 
for the use and support of the hostile army; 
and to communicate intelligence to the ene- 
my by letter, telegraph, or otherwise, relat- 
ing to the strength, movements, or position 

of the army 1036 

Mere expressions of opinion indicative of 
sympathy with the public enemy are not 
sufficient, under the constitution and laws, 

to warrant a conviction of treason 1036 

To constitute treason against the United 
States by levying war, there must be a levy- 
ing of- war against the United States in 
their sovereign character, and not merely a . 
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levying of war exclusively against the boy- ' 

ereignty of a particular state 104b 

There may be treason against a state by 
levying -war which is aimed altogether 

against the sovereignty of the state 1046 

Treason begun against a state may be , 
mixed up or merged in treason against the 
United States. If the treasonable purpose 
be to overthrow the government of the state, 
and forcibly to withdraw it from the Un- 
ion, and thereby to prevent the exercise of 
the national sovereignty within the limits of 
the state, this would be treason against the 

United States 1046 

If the troops of the United States should 
be called out by the president, upon the ap- 
plication of a state legislature or executive, 
to protect the state against domestic vio- 
lence, and there should be an assembly of 
persons with force to resist and oppose the 
United States troops, this would be treason 
against the United States, although the pri- 
mary intention of the insurgents may have 
been only to overthrow the state government 

or the state laws .1036 

If a body of men be actually assembled to 
effect by force a treasonable purpose, all 
those who perform any part, however mi- 
nute, or however remote from the scene of 
action, and who are actually leagued in the 
general conspiracy, are to be considered 

guilty of treason 1024, 1049 

If war be actually levied at one place, and 
any person in league with those actually en- 
gaged therein send them arms, money, pro- 
visions, or intelligence for the purpose of 
aiding them, he is guilty of treason, how- 
ever distant he may be from the place of 

their assemblage 1042 

A person present, directing, aiding, abet- 
ting, counseling, or countenancing the vio- 
lence, or if, though absent at the time of its 
actual perpetration, he yet directed the act, 
or devised or knowingly furnished the means 
for carrying it into effect, and instigated oth- 
ers thereto, he is guilty of treason .1047 

An alien resident may be guilty of treason 
by co-operating either with rebels or foreign 

enemies 1042, 1047 

The expressions, "levying war," and ''ad- 
hering to their enemies, giving them aid and 
comfort," in the constitutional definition of 
"treason," were borrowed from the ancient 
law of England, and are to be understood in 
the sense which they bore in England when 

the constitution was adopted 1047 

Direct proof of the combining to prevent 
the enforcement of a law may be found in 
declared purposes of the individual party he- 
fore the actual outbreak, or it may be de- 
rived from proceedings of meetings in which 
he took part openly, or which he either 
prompted or made effective by his coun- 
tenance or sanction, commending, counsel- 
ing, or instigating forcible resistance to the 

law 1047 

Direct proof of the purpose, however, is 
not legally necessary. The concert of pur- 
pose may be deduced from the concerted ac- 
tion itself, or it may be inferred from facts 
occurring at the time, or before or after- 
wards 1047 

The constitutional provision that "no per- 
son shall be convicted of treason, unless on 
the testimony of two witnesses to the same 
overt act, or on confession in open court" 
(article 3, § 3), applies, it seems, only to 
the proofs on the trial, and not to a prelim- 
inary hearing before a committing magis- 
trate, or the proceedings before a grand 

jury * 1047 

Persons who have any knowledge of acts 
of treason, and do not as soon as possible 
make it known in the manner prescribed by 
Act April 30, 1790, § 2, are guilty of mis- 
prision of treason lOeW 
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Prior to Act July 31, 1861, there was no 
law for punishing treasonable combinations 
or conspiracies which were not consummat- 
ed by an overt act. The statute of that 
date, however, makes criminal not only com- 
binations to overthrow the government, but 
conspiracies or mutual agreements, whether 
by few or many, whether public or private, 
forcibly to resist, or even to delay the exe- 
cution of, any law 1049 

Act July 31, 1861, was designed to punish 
the mere act of conspiring, which, under 
the constitutional definition and the act of 
1790, do not involve the crime of treason, 
unless there is an attempt to consummate 

the treasonable act 1036 

Act Aug. 6, 1861, making it a high mis- 
demeanor to recruit soldiers or sailors in 
any state or territory to engage in armed 
hostility against the United States, or to 
open a recruiting station for the enlistment 
of such persons, was intended to reach acts 
not deemed treasonable under the statute of 
1790 1036 

TRESPASS. 

Trespass vi et armis lies by the owner of 
a slave against a stranger who beats the 
slave per quod servitium amisit. 13S 

TRIAL 

See, also, "Appeal"; "Continuance"; "Evi- 
dence"; "Judgment"; "Jury"; "New Trial"; 
"Practice";, "Witnesses." 

Where a juror is taken suddenly ill, the 
jury may be discharged and the cause con- 
tinued to the next term 850 

A general finding for the plaintiff or de- 
fendant by a jury is good, and disposes of all 
the issues 952 

Instructions should be taken as a whole. . 67 

Where a case is submitted to the court 
special findings are not necessary. 952 

A variance between the capias ad re- 
spondendum and the declaration is not a 
ground for arresting the judgment 107 

TROVER AND CONVERSION. 

The fact that a party came lawfully into 
possession of property is not the criterion 
to determine whether a demand and re- 
fusal are necessary in an action of trover 96T 

Where a person purchases personal prop- 
erty from one to whom it has been loaned 
by the owner, a demand of him is not nec- 
essary to support an action of trover 967 



TRUSTS. 

The trustee of a family settlement in 
which infants are interested may be chan- 
ged by consent of the parties, upon a bill 
filed for that purpose only 869 

A trustee given the power to sell the 
trust property and reinvest in other prop- 
erty, when the same can be done advanta- 
geously, has not an unlimited power of 
sale, and a sale to his personal creditor in 
part pavment of a debt is not a valid ex- 
ecution of the trust; and, where the pur- 
chaser has notice of the violation of the 
trust, the property is chargeable in his 
hands with the trust y • • v • M1 

Purchasers who took with notice of an in- 
valid execution of a trust in their chain 
of title, who believed their title good, 
where the trust is enforced against the 
land, are entitled to the amount of incum- 
brances which they have paid, and perma- 
nent improvements made, as well as ad- 
vances they have made to the cestms que 
trustent, to be offset against the profits. . bdl 
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UNITED STATES MARSHALS. 

See "Marshal." 

USE AND OCCUPATION. 

In Virginia an action for use and occu- 
pation will He although there be a parol 
demise for a time, and rent certain, if it 
be waived, and a promise to pay for tne 
time occupied 

USURY. 

See, also, "Banks and Banking." 

The making a note payable at; a place 
in which exchange sells at a premium does 
not constitute usury, nor does it render the 
note void in the hands of a bank whose 
charter prohibits the taking more than a 

certain rate of interest. - ...••• *,: °** 

A contract not usurious at the time it 
is made cannot become so by any future 

contingency • ' "UV 

A stranger cannot set up usury as a de- 

fense ; TOD 

Affirmative relief against a usurious con- 
tract will be granted in equity only upon 
condition that plaintiff pay the amount of 
money advanced, or allow a decree there- 
for 

VENDOR AND PURCHASER. 

See, also, 
veyances 
formance." 

To constitute a purchaser without no- 
lice, it is not sufficient that the contract 
should be made without notice, but that 
the purchase money should be paid before 

n °The measure* of damages in an action for 
breach of a covenant to convey lands; tne 
title to which was not in the defendant, 
is the value of the lands at the time of 
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question whether another paper is the last 

will of testator • - • • • •••••• : • yD * 

A will is not effective until probated in 



the proper court. 
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"Bankruptcy"; "Fraudulent Cpn- 
'; "Grant'; "Sale"; "Specific Per- 
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A devise expressly for life or in tail can- 
not be enlarged into a fee by other words 
of doubtful import. . . . . ... . • • • • • ••.-:■••. 

A devise to A., and, if he die without 
heir or issue, the estate to go to B., his 
brother, gives an estate tail to A. by im- ^ 

^Indirection by a testator' that his estate 
shall be held in trust for his daughter and 
her heirs, free from the control or disposal 
of any husband she might have, and ex- 
empt from his debts, contracts, or engage- 
ments, does not refer to the right of guard 
ianship of the husband over the children 

after the death of the wife. • • • • - 10by 

A devise to an only daughter and her 
husband, "to them, tiieir heirs begotten of 
their bodies, or assigns, .forever, or, for 
want of such heirs or assigns, then to the 
heirs begotten by, or either, of them, and 
to their assigns forever," gives an estate 
tail to the daughter and. her husband, 
which, in the event of their death with- 
out issue, is to go to the heirs of the body 

of the survivor • ••♦ •.•••*:"ii D 

Under a devise to testator's wife of all 
his property, except outstanding debts, 
which he directs that she shall collect as 
executor and give to three persons as 
thereafter to be directed by him, where he 
Sis without making such direction the 
wife does not take title under the will to 
such debts or their Proceeds............. <*»» 

Testator bequeathed a certain sum of 
money to a person in trust to invest in 
lands in the names of six .grandchildren 
to be conveyed and vested in them in fee 
simple, and; in case of the death of any 
of them: the share of the child so dying 
should go to the survivors. ^ that the 
Sill ha! reference only to a death during 

the lifetime of testator • • • • *°° 

A devise of lands "after payment of 
debts" subjects the land to the payment 
of the debts ' J -° 



WAR. 



See, also, "Prize"; "Treason." 

The mayor and common council of a city 
in Virginia, elected under the de facto gov- 
ernment of that state during the .Civil 
War. during the occupation by federal 
forces, do not derive their authority from 
the military, and a suit based upon acts 
done by them cannot be removed into tne 
federal court, as acts .done m obedience 
to the orders of the national authority. .. . 537 

WILLS. 

It is not necessary to the validity of a 
will of personal property that it should 
have any date, that it should be in the 
handwriting of the testator, or signed by 
him, or have any subscribing witnesses, 
provided it was drawn at his request, and 
according to his dictation.. ......... ..yil>°s 

From 1676, when the act of 29 Car. II. 
was enacted, no nuncupative will can, un- 
der any circumstances, pass real estate. . .luyy 

In the District of Columbia there must 
be not less than three witnesses to a nun- 
cupative will where the amount of personal 
property exceeds £30 . . . . ... • •• • ivv" ,w 

"Where the orphans' court in the District 
of Columbia passes upon the question 
which of two papers is the last will of de- 
ceased, and an issue from such court is 
pending in the circuit court, the orphans 
court has no jurisdiction to pass upon the 



WITNESSES. 

See, also, "Bankruptcy"; "Costs"; "Deposi- 
tion"; ''Trial." 

The general rule of law is that a party to 
a suit cannot be a witness. This rule is 
founded on the interest the party has in 
the suit, and when that interest is re- 
moved the objection ceases to exist. . . . ... . 

A plaintiff who has assigned all his in- 
terest in the suit to a co-plaintiff, and has 
deposited a sum with the clerk to cover 
all costs, is competent • 

The court will not look to remote, con- 
tingencies in order to disqualify a witness 
from giving testimony. ... • • • : • • *v • 

A constable, defendant in replevin, who 
justifies under an execution, if indemni- 
fied by the plaintiff therein, is a competent 

The bankrupt "is" a' competent witness 
where his assignee is a party,. as he can 
have no legal interest in the decision of the 
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A summons to a witness to attend before 
a register in bankruptcy, may be served 
outside the district but within 100 miles of 
the place where the witness is required to 

a If U a witneVs', whose.* residence is not at 
the place of holding court, is summoned at 
the place of trial, he is allowed mileage 
for returning to his home, but not for com- 
ing to the court oxo 
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